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The House met at 12:30 p.m. and was
called to order by the Speaker pro tem-
pore [Mr. FUNDERBURK].
f

DESIGNATION OF SPEAKER PRO
TEMPORE

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Speaker:

WASHINGTON, DC,
April 23, 1996.

I hereby designate the Honorable DAVID
FUNDERBURK to act as Speaker pro tempore
on this day.

NEWT GINGRICH,
Speaker of the House of Representatives.

f

MORNING BUSINESS
The SPEAKER pro tempore. Pursu-

ant to the order of the House of May 12,
1995, the Chair will now recognize
Members from lists submitted by the
majority and minority leaders for
morning hour debates. The Chair will
alternate recognition between the par-
ties, with each party limited to not to
exceed 30 minutes, and each Member
except the majority and minority lead-
er limited to not to exceed 5 minutes.

The Chair recognizes the gentleman
from California [Mr. MILLER] for 5 min-
utes.
f

EARTH DAY
Mr. MILLER of California. Mr.

Speaker, today the Republican leader-
ship of the House will bring forward
several noncontroversial bills that are
designed for one purpose only, to cam-
ouflage the Republican Party’s dread-
ful and irresponsible record on the en-
vironment in the 104th Congress. We
know that is the spin of the Republican
leadership, thanks to a March 29 memo
from Majority Leader ARMEY advising
Republican Members how to drive our
Republican themes home each week.

This week, following Earth Day,
their theme is trying to make the Re-

publican voter believe that
antienvironment Republicans really
care about protecting the environment
and public health despite their horrible
voting records. But these bills are not
about making the environment green,
they are about giving a faint green
cover to the Republican Members who
have voted time and again against
clean water, against national parks,
against endangered species, and
against protecting Americans from pol-
lution that threatens their health and
safety. Four out of five Americans
want the Environmental Protection
Agency maintained or strengthened
and they are shocked by the state-
ments of Majority Whip TOM DELAY
who declared the EPA the Gestapo of
government. Eighty-five percent of
Americans who say they are environ-
mentalists are baffled when they hear
Resources Chairman DON YOUNG deni-
grate them as a despicable group of in-
dividuals, a self-centered bunch of waf-
fle-stomping, Harvard-graduating, in-
tellectual bunch of idiots. They are
outraged when they hear Congress-
woman CHENOWETH say that
environmentalism is repugnant to
America’s values.

The fact is that simply is not true,
but the effort is underway to create
some political coverage and as they
bring these bills to the floor as a result
of discussions, apparently within the
environmental task force that the
Speaker promoted to suggest that the
Republicans care about the environ-
ment, we now see, we now see that the
average voting record on environ-
mental issues of that task force is only
18 percent and nearly half of the mem-
bers of that task force have earned a
zero on their record.

Later today as we watch a parade of
Republicans come down here and tell
us how they support the environment
by supporting these noncontroversial
bills, we will offer them a figleaf, a fig-
leaf that shows that while the vote on

the noncontroversial coastal zone man-
agement legislation to give them a bet-
ter environmental record, what we
really see is that they voted in the past
of this session killing coastal zone
nonpoint pollution control, the dirty
water bill, more sewage in oceans,
ocean dumping of sewage, keeping the
antienvironmental riders on legislation
to harm the ability of that agency to
clean up the Superfund sites and our
coastal zones and gutting the wetlands
protection provisions of legislation, of
which 70, 80, and 90 percent of the Re-
publicans voted for that very harmful
legislation. But today most of them
will vote for this and try to tell the
people back home that they are for the
environment. This is a sham. It is a
bluff. It is inconsistent with the record
of the Republicans in this Congress to
date because when they had the votes,
when they had the momentum, when
they had the initiative, what they
chose to do was to do the work of those
who have spent so long bashing the en-
vironmental laws of this country.

The fact is what they have now dis-
covered is the clean environment, envi-
ronmental protection is part of the
ethic of the American value system. It
is ingrained in us. It is ingrained in our
children that we must preserve this en-
vironment. We must protect this envi-
ronment to hand it on to future gen-
erations.

But unfortunately, the Republican
leadership and a vast majority of their
caucus has sought to do otherwise
when they voted to gut the Clean Air
Act, when they voted to gut the Clean
Water Act, when they voted to hamper
the Environmental Protection Agency
from working, when they voted to re-
peal water reform in California, when
they voted to clearcut the Tongass for-
ests. These are provisions that are de-
stroying and harming our environment
for future generations. So the figleaf
will provide a little cover but what it
will not cover up is the massive
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antienvironmental voting record of the
Republicans in this Congress.
f

HAITI

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the gentleman from Florida
[Mr. GOSS] is recognized during morn-
ing business for 5 minutes.

Mr. GOSS. Mr. Speaker, I am not
going to address the subject of the en-
vironment today, but I happen to be a
Republican. I believe that the environ-
ment knows no partisanship and it
should know no extremism.

I think the environment is something
we are all concerned about. I am proud
as a Republican that under Republican
leadership we have finally gotten some
kind of relief for the Florida Ever-
glades in my home State under Repub-
lican leadership, something we have
been trying long to do. So there are in-
deed many sides of the story about who
is doing what to help out the environ-
ment.

Mr. Speaker, I return to the floor to
talk about Haiti today because I want
to be certain that all of my colleagues
are aware of the staff delegation report
on Haiti that was issued last week. Al-
though I hoped for good news for both
the American taxpayers who footed the
$2 billion plus bill for United States op-
erations in Haiti and for the Haitian
people, there doesn’t seem to be much.
In fact, more than anything, this re-
port reinforces the idea that the White
House has been glossing over the rough
spots in Haiti—hailing it as a success—
and hoping that no one would dig deep
enough to know the difference. The
staff delegation concluded that little
progress, if any, is being made on com-
pliance with the Dole amendment re-
garding political murders in Haiti. In
fact, they see little chance of those
conditions being met in the foreseeable
future. These investigations may in
fact be irreparably tainted because the
Haitian special investigative unit has
been colonized by three American law-
yers working for the Government of
Haiti.

Whether or not these individuals will
be more interested in protecting their
meal ticket or in getting to the bottom
of the killing remains open for ques-
tion, but it is a question that should be
asked.

Beyond these specific investigations,
the report also notes that the United
States embassy in Haiti continues to
have a passive policy on human rights
violations. One might ask why the
White House does not seem to under-
stand the actions they decried during
the coup are no less unacceptable in
post-Cedras Haiti.

The report also finds that there are
probably more rough spots than
smooth ones with regard to law and
order. The Haitian National Police are
not always readily accepted by the Hai-
tian people, but nothing can excuse the
heavyhanded responses we have seen
from them in places like Cite Soleil.

In addition, the staff delegation re-
ports that there are at least four other
armed governmental security units
with unclear chains of command, but
about whom there are credible reports
of serious human rights abuses.

On the economic front, the news is
little better. More than 60 percent of
the Haitian national budget is still sus-
tained by foreign dollars and Haitians
still rely heavily on food aid and remit-
tances from abroad. The lack of tan-
gible progress on privatization and
other reforms, added to the pervasive
breakdown in law and order, continues
to act as a damper on investment. Ulti-
mately, the staff delegation concluded
that private investment in Haiti is un-
likely to even reach the low baseline
level of 1985 before this century ends.

In terms of United States develop-
ment projects in Haiti, the delegation
found that the majority of the projects
they reviewed failed to meet the one
test that matters: Sustainability. In
other words, we are feeding Haitians
fish today but we are not teaching
them to catch their own for tomorrow.

There are many more issues raised in
the report, but I want to draw atten-
tion to the section entitled ‘‘Clinton
Administration Politicization of Haiti
Policy.’’ The Congress has long been
frustrated by the lack of good informa-
tion from the administration regarding
United States operations in Haiti, but
that is only half of the story.

The staff delegation found that the
administration is going beyond mere
stonewalling to scapegoating and what
they called a sustained and coordinated
interagency effort designed to blame
the legislative branch for the short-
comings of its own policies in Haiti.

This finding is based on numerous in-
stances when incomplete, inaccurate,
and intentionally misleading informa-
tion about the role that this Congress
has played in Haiti was provided by the
White House to staff, the AID mission,
officials of the Government of Haiti,
and to the Haitian business commu-
nity.

This just adds to the evidence to sug-
gest that of all of the items on the list
of things the Clinton administration’s
policy in Haiti has lacked over the past
3 years, the most important item is
candor. Whether we are fibbing to our-
selves about what is happening in Haiti
or to the Haitians about what is hap-
pening in Washington isn’t the issue.
Either way, the net effect has been to
undercut genuine efforts to bring
peace, prosperity, and democracy to
that small Caribbean nation.

That, Mr. Speaker, is the real trag-
edy here and we should begin hearings
based on the staff report.
f

REPUBLICANS AND EARTH DAY
The SPEAKER pro tempore. Under

the Speaker’s announced policy of May
12, 1995, the gentleman from New Jer-
sey [Mr. PALLONE] is recognized during
morning business for 5 minutes.

Mr. PALLONE. Mr. Speaker, yester-
day, April 22, was Earth Day, the 26th

anniversary of Earth Day. Because we
were not in session yesterday, we had
an opportunity to be in our districts
and in my case in New Jersey and to
celebrate the day by participating in
various events and talking about some
of the environmental issues that are
important to America these days.

It is very unfortunate though that
last year, in 1995, when Speaker GING-
RICH and the Republican majority and
the Republican leadership first took of-
fice and it was the 25th anniversary of
Earth Day, we saw a systematic effort
on the part of the Republican majority,
the Republican leadership, to try to
tear down 25 years of environmental
progress that had been made on a bi-
partisan basis in this Congress and
with the cooperation of Presidents,
again both Democrat and Republican.

Today, because of the fact that many
in the Republican leadership—specifi-
cally the Speaker—saw that the ef-
forts, those efforts to tear down envi-
ronmental protection, to weaken envi-
ronmental laws, to not provide funding
for enforcement and for investigation
against polluters, because that effort
did not meet a favorable response with
the American public and because the
polling the Republican leadership did
showed very emphatically that the
public did not like the
antienvironmental tactics that the Re-
publican majority here was taking, all
of a sudden now we see Speaker GING-
RICH and the Republican majority say-
ing that, or trying to give the impres-
sion that, somehow they are pro-envi-
ronment.

Today for the first time we have
three or more environmentally friendly
bills that are going to be brought to
the floor of the House. It is no accident
that it is the day after Earth Day. Just
like planting trees and visiting zoos
and other things that GINGRICH had
suggested that Republican Members do,
now he is proposing legislation on the
day after Earth Day to try to basically
give the impression that the GOP is en-
vironmental friendly. They are not.
Like a wolf dressed in sheep’s clothing,
many of the Republicans in this body
are trying to give off the false appear-
ance of concern for the environment
and the health and safety of the Amer-
ican people. But they have worked con-
sistently in this Congress to gut suc-
cessful environmental laws such as the
Clean Water Act, the Clean Air Act,
Superfund, and the Safe Drinking
Water Act. They have voted to sub-
stantially reduce funding for key envi-
ronmental agencies such as the EPA
and the Interior Department. They
have tied the hands of these agencies
by attaching antienvironmental riders
onto their appropriation bills.

These bills that we will be voting on
today are nothing more than a figleaf
being used to hide the shameful voting
record of many Republican Members on
the environment. Unfortunately, the
leaf they have chosen just is not big
enough.
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I want to use this chart to talk about

the battery recycling bill, which is
going to come up today and is a very
good bill; but many of the Republicans
cannot hide, by voting for this bill
today, their previous votes on issued
that are related.

For example, most of them voted—if
I could turn this over, Mr. Speaker—
basically against protecting children
from arsenic in their drinking water.
They voted against adequate funding
for our Nation’s toxic waste cleanup
programs. They voted to stop the EPA
from protecting Americans from expo-
sure to arsenic, dioxin, lead, and other
cancer causing pollutants and to allow
corporate polluters to dump up to
70,000 chemicals into our Nation’s riv-
ers, lakes and streams and, finally, to
allow industry to pollute our drinking
water.

I want to make certain that the
American public knows what is going
on here today on the floor of this
House. I will be supporting these bills
today, the Coastal Zone Management
Act, the battery recycling bill, the na-
tional wildlife refuge bills, and I have
supported pro-environment initiatives
throughout this Congress. Unfortu-
nately, many of my friends on the
other side of the aisle cannot say the
same.

For that, we are going to give them
today the figleaf award. The figleaf
award is given to those Republicans,
the majority of them, who are essen-
tially using Earth Day antics to try to
cover up their environmental records.

Mr. Speaker, it is not fair. When I
came to Congress in 1988, I came here
because many of my constituents were
concerned about the environment and
hoped that by coming down here I
could do something to turn around the
dismal situation at the Jersey Shore
where we had medical waste and a lot
of debris washing up on our beaches
and our beaches were closed. I am very
proud to say that Democratic Con-
gresses, in cooperation with Repub-
lican and Democratic Presidents over
the last 8 years, have done a lot to
clean up our water. But this Congress
has tried to turn back the clock.

The Republican majority and its
leadership should not be allowed to
hide what they are doing behind a fig-
leaf.

Mr. VENTO. Mr. Speaker, if the gen-
tleman will yield, the gentleman’s fig-
leaf, if they wore that figleaf in public
they probably would be arrested for in-
decent exposure. The fact is, there is
not any figleaf that is big enough to
cover up the damage and the effort to
undo environmental public policy that
this Congress has done. In fact this
Congress has not done the big things
right. It is not doing the little things
right.

Earth Day is not just the 26th day.
Earth Day was not just yesterday. It is
every day, not just 1 week but 52 weeks
a year.

Mr. PALLONE. Mr. Speaker, I appre-
ciate the comments of the gentleman
from Minnesota.

GLOBAL ENVIRONMENTAL
CLEANUP ACT

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the gentleman from Florida
[Mr. MICA] is recognized during morn-
ing business for 5 minutes.

Mr. MICA. Mr. Speaker, today is the
day after Earth Day, and I am one of
those Members of Congress from the
Republican side who feels that every
day should be an Earth Day because
really, if you stop and think about it,
most of the rest of the world is de-
stroying our planet.

We have taken some corrective ac-
tions in this Congress and through Re-
publican efforts. The Environmental
Protection Agency was first proposed
by President Nixon in 1972. Republicans
have a long history of supporting
cleaning up the environment, not only
in this country but also in the world.
One reason I came to the floor today is
to announce that I am reintroducing
legislation that I introduced in my
first term. I have only been here 38
months, but this was probably the first
place of legislation I introduced as a
new Member. It deals with cleaning up
our global environment.

As a former businessman, I had a
chance in the international trade field
to travel the world and see the mass
destruction of our planet by so many
nations. What disturbed me in travel-
ing around the world and looking at
what is going on was that in fact the
U.S. policy, the U.S. financial backing
was supporting some of these efforts at
destruction of our planet.

So one of the first bills I introduced
was called the Global Environmental
Cleanup Act. I introduced it; it never
got a hearing with the old majority.
Really never got a fair airing. I felt
that it was important that the United
States, through legislation and
through a directive from Congress,
state as a firm policy that countries
who receive any type of financial as-
sistance should in fact be obligated to
clean up the environment.

That is exactly what this bill will do.
And I invite my colleagues to join me
in being cosponsors of the legislation
this week when it is introduced. Basi-
cally what it says is if you receive U.S.
financial assistance, financial aid, that
a certain percent of that financial aid,
and whether it is to build a dam or
whether it is to create an industry or
some activity in a foreign nation, that
in fact that portion of those funds from
the United States and the taxpayer
goes to clean up the environment in
these countries. It is a reasonable ap-
proach and a reasoned approach.

The other thing that I noticed is that
because of the way other countries,
third world countries and other com-
peting countries compete with the
United States in manufacturing and
other activities, often using lower envi-
ronmental standards. They bring prod-
ucts into the United States at a lower
cost, with less environmental protec-
tion, less attention to environmental

cleanup and protection and they com-
pete with our businessmen and women
on an unfair basis. So this is a little bit
of an equalizer.

This bill is also interesting because it
also impacts every agency of the
United States that deals in financial
support or assistance or backing. The
United States actually supports the fi-
nances of almost all third world na-
tions. If we pulled out our financial
backing through the United Nations,
through the World Bank, through the
various development banks and re-
gional banks, many of these countries
could collapse.

What this bill says, in its second
part, is in fact that cleaning up the en-
vironment and environmental policy
will be part of our policy and our finan-
cial backing. We will direct our rep-
resentatives to these organizations to
express not only by their voice but also
by their vote support for environ-
mental cleanup so our taxpayer dollars
will help clean up and establish a pol-
icy for cleaning up these third world
nations that abuse the world environ-
ment.

Let me provide examples. In Egypt,
the second largest recipient of United
States foreign assistance and we see
pollution that would startle any envi-
ronmentalist, and certainly should be a
concern to every American. If you look
in the Western Hemisphere in Mexico,
a major trade recipient, a recipient of
the largess of the United States, envi-
ronmental pollution is a disaster. This
bill and my colleagues’ action in co-
sponsoring will help clean up that
mess.
f

VARIOUS REFUGE BILLS ON
SUSPENSION

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the gentleman from New York
[Mr. HINCHEY] is recognized during
morning business for 4 minutes.

Mr. HINCHEY. Mr. Speaker, I am
from the State of New York where we
have a long history of protecting the
environment on a bipartisan basis. As a
matter of fact, New York was the State
that gave to the Nation Theodore Roo-
sevelt, who more than any other person
was responsible for the establishment
of our system of national parks. It is
also the State where Nelson Rocke-
feller was the Governor, a great Repub-
lican Governor, one who led the fight
in the early 1960’s for environmental
protection and particularly in cleaning
up our waterways with the New York
Clean Water Act.

Unfortunately in this Congress the
sense of bipartisan responsibility and
protection for the environment has
just flown out the window. It is com-
pletely absent. However, later on this
afternoon, we will see part of what can
only be described as a great American
confidence game, a con game.

In a con game what happens is this,
the confidence man or person tries to
gain your confidence so that he can put
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a fast one over on you. That is what is
happening here this afternoon. The Re-
publican majority of this Congress will
try to gain the confidence of the Amer-
ican people with regard to the environ-
ment by passing some very simply,
noncontroversial environmental bills,
while all the time hiding the fact that
over the course of the last year and a
half throughout this Congress, they
have systematically gone aggressively
forward with attempts to destroy the
environment. The figleaf of this con-
fidence game that they will be promot-
ing this afternoon, when that is taken
away, shows clearly what the record is.
There it is.

They voted earlier this year for in-
cluding waivers of environmental laws
to mandate salvage logging in the na-
tional forests. That will result in the
cutting of old growth trees in national
forests in the Northwest and all across
the country. Fiscal year 1995 rescission
bill, H.R. 1158, vote No. 204, on March
15, 1995, the Yates amendment to delete
the salvage rider, the Republican vote
was 208 to 17 in support of that kind of
cutting, logging without laws, rollcall
204. They voted also for opening the
Arctic National Wildlife Refuge for oil
and gas development. That was the
Budget Reconciliation Act, H.R. 2491,
vote No. 812 on November 17 of last
year. The Republicans voted 232 to 1 in
favor of the budget bill with the ANWR
Act in it, oil drilling in the wildlife ref-
uge, opening up the wildlife refuge to
rapacious oil drilling. At least twice
they voted for an Interior appropria-
tions bill which guts the Endangered
Species Act, increasing logging in the
Tongass National Forest, allowing pes-
ticides to be used in national wildlife
refuges and undermining the Mohave
National Preserve. That was the fiscal
year 1996 Interior appropriations bill,
H.R. 1977, vote No. 853. It occurred on
December 13 of last year. And on that
vote the Yates motion to recommit to
conference was opposed, and the Re-
publicans voted 229 to 3 against
recommiting that measure to con-
ference.

Also the veto override, vote No. 5 on
January 4, 1996, the Republican major-
ity in this House voted 225 to 4 in favor
of overriding the President’s veto; 98
percent of them voted for that veto
override, which gutted the Endangered
Species Act. And also they voted for
slashing the Land and Water Conserva-
tion Act programs which protect fish
and wildlife habitat, fiscal year 1996 In-
terior Appropriations Act, H.R. 1977,
vote No. 502, which occurred on June
12, 1995.

The gentleman from California,
GEORGE MILLER, introduced an amend-
ment to restore the administration’s
$235.1 million budget request for Land
and Water Conservation Act land ac-
quisition. The Republican majority
voted 228 against that act. So they
slashed the land and water conserva-
tion fund.

So let us not be conned. Let us not be
conned by the figleaf of environmental

protection when what has really been
happening here on a systematic and ag-
gressive basis is an attempt by this
majority to undermine every signifi-
cant environmental protection law
that this country has.
f

MEDICARE

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the gentleman from Florida
[Mr. MILLER] is recognized during
morning business for 5 minutes.

Mr. MILLER of Florida. Mr. Speaker,
I rise today to talk about Medicare,
but my colleagues on the other side of
the aisle keep bringing up the issue of
the environment. I am glad the pre-
vious speaker talked about all the en-
vironmental Republicans from the fact
that President Nixon was one that
brought forth the Environmental Pro-
tection Agency. The real core dif-
ference we have, we are all for the envi-
ronment. The difference is whether
Washington has all the answers or we
know better in Florida what to do with
the Florida environment and New York
knows better what to do with their en-
vironment. I do not believe that Wash-
ington is the expert on every single
subject. We need to let the States have
the power to make some of those deci-
sions.

What I rise today to talk about is
Medicare. There are two articles in to-
day’s papers about Medicare; one in the
New York Times, the front page, and
one in the Wall Street Journal.

The New York Times article talks
about how Medicare is in a bigger fi-
nancial problem than we realize. And
the Wall Street Journal article talks
about how the Democrats are making
it a campaign issue, which is too bad
because Medicare is far too important
to play politics with and to scare sen-
iors.

The New York Times article says
that the Medicare Program is in worse
than projected financial problems.
They talk about the fact that last
year, for example, in the Medicare Pro-
gram, the part A Program, was pro-
jected to have a $4.7 billion surplus. In-
stead it ran a $35.7 million deficit. So
we started the problem a year ago. In
this current fiscal year, the first 6
months, during this whole year the
projection has been that Medicare
would have a $4.2 billion surplus. We
are losing money already this year. We
are projected to have a surplus of $45
million this year. Instead we are going
to have a $4.2 billion deficit for the
first 6 months alone. Medicare is going
bankrupt faster than we ever thought
it was.

We said it was going to go bankrupt
in 7 years. It is probably going to go
bankrupt now in another 5 years or so,
and we are anxious to get the trustees’
report to see how serious the problem
really is.

The one thing good about the New
York Times article is Chris Jennings,
who is a special assistant to President

Clinton, says, Republicans and Demo-
crats should work together to address
the problem. That is exactly what we
need to do. This is a bipartisan prob-
lem. It is too important to demagog
and scare seniors. I have an 87-year-old
mother who is dependent on Medicare.
In 11 years I will be on Medicare. We all
have family and relatives and friends
on Medicare. We cannot allow the pro-
gram to go bankrupt and we are not
going to. We are going to save the sys-
tem. We all agree to save the system.

President Clinton, my friends on the
other side of the aisle, everybody wants
to keep the system alive, keep it going.
We have to do that. It is too important.
But we should not scare seniors. Being
from Florida, we know what happens
when you scare seniors, Gov. Lawton
Chiles used that in his campaign back
in 1994, and there were hearings in the
State legislature how they had a
mediscare campaign in Florida. That is
wrong and we should stop doing it here.

It was brought out in the Wall Street
Journal article today. Let me read a
couple comments from that.

Democrats and their allies are mounting
an aggressive drive to paint Republicans as
Medicare’s undertakers, ignoring the Demo-
crats own overhaul proposals and charging
instead in a national advertising campaign
that the GOP wants to savage the program.

Come on. Let us get serious about
this. Medicare is too important. We
agree; they agree. We have to save the
program. Stop using rhetoric like that.
These are ads run by, whether it is the
Democratic Party or the AFL–CIO
spending their $35 million to beat up on
Medicare, they say it is wrong to start
cutting Medicare.

Minority Leader GEPHARDT has a
quote in here, the extremist Repub-
lican Medicare cuts would destroy and
devastate the program.

Again, let us get serious. That is not
right. That is scaring seniors. I have
more seniors in my district than any-
one else. We have to take care of Medi-
care and we will.

Robert Reischauer is quoted in here,
former head of the Congressional Budg-
et Office, appointed by Democrats, say-
ing, if you keep it in proper perspec-
tive, we are within striking distance of
each other. We are going to spend $1.6
trillion over the next 7 years on Medi-
care. The difference between the Re-
publican proposal and the Democratic
proposal is $44 billion. We are not talk-
ing about big differences.

We have learned a great deal over the
past year about what is wrong with it.
It is full of waste and fraud and abuse.
If we cannot find $44 billion over 7
years, more waste, fraud, and abuse,
then we are not doing a very good job.

That is what we have to focus on, the
waste, fraud, and abuse. The Repub-
licans are allowing Medicare to be the
fastest growing part of our budget. If
you look at it on a per person basis, we
are going from $4,800 per person on
Medicare to $7,100 per person on Medi-
care over the 7 years, more money
every year to spend on Medicare. So we
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are going to take care of Medicare but
we have to slow the rate of growth. To
say we are destroying and devastating
the program, that is wrong, and all you
are doing is getting senior citizens
scared. I have got too many senior citi-
zens to have scared like that. I think it
is wrong and we need to stand back and
say this is a bipartisan issue. Let us
work together to save the Medicare
Program.
f

THE MINIMUM WAGE
The SPEAKER pro tempore. Under

the Speaker’s announced policy of May
12, 1995, the gentlewoman from North
Carolina [Mrs. CLAYTON] is recognized
during morning business for 4 minutes.

Mrs. CLAYTON. Mr. Speaker, every
person who works desires to earn a liv-
able wage. That is the reason for work-
ing.

That is not true today.
Some 12 million workers earn a mere

minimum wage.
What is a minimum wage?
A minimum wage is the least, the

lowest, the smallest wage possible—a
minimal wage.

It is not a wage that reflects the cost
of living.

It is a wage that the law allows an
employer to pay, without regard to the
cost of basics—food, clothing, and shel-
ter.

A worker can work very hard and be
productive—40 hours a week—and his
boss is only required to pay the least,
the lowest, the smallest possible
wage—a minimal wage.

Mr. Speaker, is it fair to allow em-
ployers to pay a wage that is 50 cents
less in value than it was when the wage
was set 5 years ago? That is a 40-year
low.

The price of living has steadily risen,
while the pay for working has steadily
fallen.

The proposal to increase wages to
make them more livable is a con-
strained proposal.

The increase would be a barely sig-
nificant 90-cents per hour—in two in-
stallments of 45 cents each, over 2
years—raising the minimum wage from
$4.25 to $5.15.

Yet, while the 90-cent increase is
barely significant when compared to
wage and income increases among
managers, politicians, and other pro-
fessionals—it is an increase that could
make life livable for millions of Ameri-
cans.

A 90-cent raise in pay for minimum-
wage workers would add $1,800 in addi-
tional income over a year.

That amount of money—$1,800—could
buy 7 months’ worth of groceries for
the humble and unassuming family.

That amount of money—$1,800—for a
single mother, with children—could
cover 4 months of basic housing costs;
9 months of utility bills; more than a
full year’s tuition at a junior college;
and 1 year of health care costs.

That amount of money could make a
substantial difference in the quality of
life for the working poor in America.

Who are the working poor in Amer-
ica, Mr. Speaker?

Most are adults—20 years old or
older. In fact, more than 7 out of every
10 of the working poor are adults.

Also, most are women, and many are
single, heads of households, with chil-
dren. In fact, about 6 out of every 10 of
the working poor are women.

Mr. Speaker, the least, the lowest,
the smallest possible wage—the mini-
mum wage—that the working poor can
earn has increased just once in the past
quarter of a century. That one increase
in 25 years was by 90 cents in two in-
stallments as well.

Thoughful economists and scholars
throughout the United States have
closely monitored and studied the im-
pact of minimum wage increases on the
economy.

An impressive list of those econo-
mists and scholars have concluded that
increasing the minimum wage had no
significant, long-term, adverse impact
on employment.

Indeed, a higher minimum wage can
make it easier to fill vacancies and can
decrease employee turnover.

We will soon debate welfare reform
proposals. How can we realistically ex-
pect cooperation from those on public
assistance when, at current minimum
wage levels, a person who leaves wel-
fare and takes a job would simply move
from one poverty status to another?

In 1955, more than four decades ago,
the value of the minimum wage was a
little less than $4. Today, the value of
the minimum wage is a little more
than $4. Surely, we should not expect a
worker in 1996 to live on 1955 wages.

Historically, the issue of a fair mini-
mum wage has enjoyed broad, biparti-
san support. The issue deserves no less
today.

I urge all my colleagues, Republicans
and Democrats, to join in supporting a
livable wage for all Americans.

I urge my colleagues to support H.R.
940, a bill with a modest increase in the
minimum wage.
f

MORE ON THE MINIMUM WAGE

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the gentleman from California
[Mr. RIGGS] is recognized during morn-
ing business for 5 minutes.

Mr. RIGGS. Mr. Speaker, I wanted to
rise to address the minimum wage
issue for just a moment as one of seven
Republicans who a few weeks ago voted
for a procedural motion on this floor
that would have allowed the House to
then consider actually a vote on in-
creasing the minimum wage and as 1 of
20 Republicans who have now joined to-
gether to introduce our own version of
legislation increasing the minimum
wage. This is our competing version
with the version that has been offered
by our Democratic colleagues.

What I wanted to first point out be-
fore this minimum wage bandwagon
gets too far along in the process is that
some of our Democratic friends, espe-

cially those in the other body, are not
leveling with the American people.
They are not telling the American peo-
ple, for example, that during the past 2
years, when they controlled both
Houses of the Congress and of course
the Presidency, they did not entertain
legislation to increase the minimum
wage. That sort of begs the question:
Why, if you think it was such a high
priority, if you think it is such a high
priority now, why did you not address
it when you had the chance, when you
controlled both Houses of the Congress
and the Presidency?

Second, Mr. Speaker, let me say that
one reason, in fact the main reason
that I supported increasing the mini-
mum wage is because I believe we have
to make work more attractive than
welfare. I campaigned in 1994 on a
promise of supporting an increase in
the minimum wage provided it was
coupled with meaningful welfare re-
form. I was concerned, first of all, that
the minimum wage has lost a lot of its
purchasing power to inflation and that
we ought to increase the minimum
wage to at least keep pace with infla-
tion. Second, we ought to increase the
minimum wage, as I said before, to
make work more attractive than wel-
fare.

Over the past 15 months, the new Re-
publican majority in the Congress has
been attempting to help President
Clinton, who, as candidate Clinton
back in 1992, campaigned on a promise
of ending welfare as we know it, made
good on the promise. We have been
dealing with meaningful welfare re-
form. We want to end the Federal enti-
tlement for welfare. We want to make
block grant programs which the States
would administer. We want to impose a
time limit of 2 years or less at the dis-
cretion of the States on receiving wel-
fare benefits and a 5-year lifetime limit
on receiving welfare benefits.

Second and probably even more im-
portantly, we want to require able-bod-
ied welfare recipients to work at least
part time or enter a job training pro-
gram in exchange for their benefits.
That is emphasizing work over welfare.
We recognize because so many welfare
recipients are single mothers and that
they struggle against heroic odds that
we have to increase funding for child
care and transportation to help those
welfare recipients make that difficult
transition from welfare to work. But
again part of making that transition
from welfare to work, at least in my
view, is to increase the minimum wage.

Mr. Speaker, that is why I am co-
sponsoring legislation which would in-
crease the minimum wage, the Federal
minimum wage to $5.25 per hour over
the next year. If we are going to reform
welfare by moving people from welfare
to work, they need to be able to earn a
more living wage. They ought to be in
a position as a former welfare recipient
to enter the work force in an entry
level position, at least being able to
meet their own needs, hopefully as well
as the needs of dependents.
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Mr. Speaker, one glaring problem,

one major flaw with our current wel-
fare system is that in many cases it
pays more for some people to stay on
welfare. That is to say, welfare benefits
in the aggregate pay more than what a
person can make in a minimum wage
job. If we want to reform welfare as the
Republican majority in the Congress
has been attempting to do with no help
or support or cooperation from our
Democratic colleagues, we have got to
make work pay more than welfare. We
have got to reverse that perverse in-
centive where welfare is more attrac-
tive than work. So reverse the equa-
tion, if you will, and that is why I sup-
port raising the minimum wage.

It is a sad fact that a full-time mini-
mum wage worker in America today
would earn approximately $8,840 for a
year’s work, which is far less than
many States pay in welfare cash bene-
fits and well below the Nation’s pov-
erty level. We need to correct this in-
equity so that people who want to work
are not forced to choose between work
and welfare because welfare pays bet-
ter.

Again, Mr. Speaker, the point I want-
ed to emphasize is that the minimum
wage increase in my view should be
coupled with meaningful welfare re-
form like the welfare reforms that
President Clinton promised back in
1992 and like the welfare reform legis-
lation that President Clinton has twice
vetoed over the last 15 months.
f

THE MINIMUM WAGE

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the gentleman from Massachu-
setts [Mr. OLVER] is recognized during
morning business for 4 minutes.

Mr. OLVER. Mr. Speaker, last week
20 House Republicans introduced a bill
to raise the minimum wage by $1.50
each over the next 2 years. They broke
from their leadership and agreed with
what we Democrats have been saying
all along. People working 40 hours a
week ought to earn a livable wage.

Now Speaker GINGRICH and Senator
DOLE are joining the game, but it is
certainly not a done deal. The Repub-
lican leadership still plans to weigh
any bill down with union-bashing pro-
visions and maybe different minimum
wages for different people. They want-
ed to slow the bill down. Senate Repub-
licans have been blocking a minimum
wage vote for months now, and opposi-
tion to the minimum wage from Major-
ity Leader ARMEY is well documented.

So the future of this minimum wage
movement remains to be seen. But the
movement must succeed. We must
fight to bring the minimum wage back
in line with what working people in
America need to get by. These are the
facts: 10 million American workers
earn only the minimum wage. The min-
imum wage has not been raised in 6
years, but the buying power of $4.25 an
hour is 50 cents less than it was in 1991.
Two-thirds of minimum wage earners

are adults, 40 percent of these adults
are sole breadwinners; almost 60 per-
cent of minimum wage workers are
women.

Here are some more points to con-
sider: 75 percent of Americans favor in-
creasing the minimum wage. A reason-
able minimum wage combined with the
earned income tax credit rewards work
and is the best way to keep families off
welfare. But right now the minimum
wage is so low that the earned income
tax credit cannot fill the gap, just the
90-cent increase in the minimum wage
combined with food stamps and the
earned income tax credit would put a
family of four that relies on a mini-
mum wage earner back up to the pov-
erty line.

The ripple effect of raising the mini-
mum wage also helps another 2 million
workers who now earn between $4.25
and $5.25 an hour. Yesterday’s Washing-
ton Post stated what is clear to every-
one except the Republican leadership:
‘‘There ought to be a clean vote in Con-
gress on raising the minimum wage.’’

Speaker GINGRICH and Senator DOLE
should stop fishing around for provi-
sions they can add to the bill hoping to
kill it. They should listen to the mod-
erate wing of their own party. Raising
the minimum wage lifts all boats.
Keeping the minimum at the 1991 level
keeps everyone’s boat tied to the dock.
f

LAND AND WATER CONSERVATION
FUND

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the gentleman from California
[Mr. FARR] is recognized during morn-
ing business for 4 minutes.

Mr. FARR of California. Mr. Speaker,
I rise today on Earth Day to remind us
that Mother Earth giveth, but the
104th Congress taketh away. Look at
the battle of this year: Tried to take
away Medicare benefits, affordability
of Medicare, tried to take away the
school lunch program. And now on
Earth Day we see that they are trying
to take away the Endangered Species
Act, but that is not all.

Mr. Speaker, we have heard earlier
today that the 104th Congress decided
also to take away the public enjoyment
of public lands and sell those to private
interests. They want to sell the moun-
tains to the ski resorts, the forests to
the logging companies, the rivers to
hydropower and to development. They
want to sell wildlife refuges to oil and
gas development and to hunters. They
want to sell the minerals that belong
to the people to the mining companies.
Lastly, they want to take the Indian
lands and sell those to the gambling in-
terests.

In addition to these takeaways from
the U.S. public, because the public
owns these lands, and give these to pri-
vate interests, they also want to take
away the money that has been derived
from the sale of all these resources be-
cause we receive value for when we sell
the land and water of this country and

the grazing lands and so on. What do
they want to do with that money? It is
our money, sitting in a trust account
here in Washington called a lockbox,
known as the land and water conserva-
tion fund. The lockbox now has our
money, $12 billion in there that cannot
be spent.

Should we tolerate this? I say no.
Look what we can do. Look what hap-
pened with a little politics in this
House last week, for a similar lockbox.
In the transportation funds, the High-
way Trust Fund, this House voted 284
to 143 to open that box and allow that
money to be spent on the public inter-
ests.

In fact, the leader of that movement,
the gentleman from Pennsylvania,
Chairman SHUSTER, said, Congress im-
poses taxes on gasoline, on airline tick-
ets and other transportation goods
with the assurance that those funds
would be spent on the infrastructure
improvement, but the problem is that
the accumulated surpluses of these
dedicated user-generated trust funds
are not being spend to build anything.
They are just sitting in bank accounts.
He went on to say, this is patently un-
fair to the American traveling public.
Well, it is also unfair on Earth Day to
the American public that enjoys the
out-of-doors to lock up all of their
moneys in a trust fund, $12 billion.

My colleagues, the 1995 Republican
budget resolution called for a morato-
rium on the land and water conserva-
tion funds. The total balance in that
fund is $12 billion, as I said. What is
good for the goose is good for the gan-
der. Good roads leading to bad environ-
ment sounds like the road to hell paved
with good intentions.
f

RAISING THE MINIMUM WAGE
The SPEAKER pro tempore. Under

the Speaker’s announced policy of May
12, 1995, the gentleman from Puerto
Rico [Mr. ROMERO-BARCELÓ] is recog-
nized during morning business for 4
minutes.

Mr. ROMERO-BARCELÓ. Mr. Speak-
er, I rise in strong support of the
Democratic efforts to raise the Federal
minimum wage. I am proud to have
joined in sponsoring legislation which
was introduced in February of last year
to raise the minimum wage by 90 cents.
I am chagrined that over the last 14
months minimum wage opponents have
prevented this legislation even getting
a hearing.

When Henry Ford founded the Ford
Motor Co., it was his philosophy to pay
his workers well enough that they
could afford to buy the products they
were making. It made sense then and it
continues to make sense now. An un-
derpaid labor force cannot provide the
consumer demand which is necessary
to the long-term strength of our econ-
omy. Increased poverty ultimately
brings harm to all sectors of our econ-
omy, not just the poor.

A 90-cent increase in the minimum
wage will add $1,800 to the annual earn-
ings of a minimum wage worker. To
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them and their families, $1,800 can and
will make a significant difference in
their ability to meaningfully partici-
pate in the American dream.

For an average family, $1,800 is
enough to buy 1 year of health-care
costs. We in Congress have struggled
with the difficulties and expense of
providing adequate health care to
those who cannot afford their own. We
know the tax cost to individuals and
businesses when government must step
in to provide healthcare benefits to the
needy. The minimum wage is part of
the solution.

For the average family, $1,800 is
enough to buy 7 months of groceries.
Businesses cannot prosper when their
employees’ productivity is impaired by
malnutrition. Children will not learn
in school if they are not receiving regu-
lar, healthy meals at home. The mini-
mum wage is part of the solution.

For the average family, $1,800 is
enough to pay basic housing costs for
almost 4 months. Is there anything
which is more important to a family’s
well-being and dignity, and a workers’
productivity, than adequate housing?
The minimum wage is part of the solu-
tion.

At a 2-year college, $1,800 is enough
to pay for more than a full-year’s tui-
tion. The changes in the American
economy over the last two decades
have left no doubt that only through
education and training can American
workers hope to better the lot for
themselves and their children. Only
with a large pool of well-trained work-
ers can American industry compete
with foreign companies. The minimum
wage is part of the solution.

Contrary to the disingenuous claims
of minimum wage opponents, the typi-
cal minimum wage worker is not a
teenager flipping burgers after school
to earn a little extra money to spend at
the mall. The typical minimum wage
worker is an adult woman, working
full-time, and supporting at least one
child in her household. She is working
increasing hours in her struggle to sup-
port her family and to avoid having to
rely on the government for her child’s
next meal.

Recent studies suggest that 300,000
people would be lifted out of poverty if
the minimum wage is raised to $5.15
per hour. This figure includes 100,000
children who are currently living in
poverty.

We have allowed the minimum wage
to drop to its lowest value in 40 years.
In 1979, the minimum wage was the
equivalent of about $6 per hour in 1996
dollars. It is now only $4.25. We have
allowed this decline to happen, not dur-
ing a time when our economy is suffer-
ing, but during a time when corporate
profits, executive salaries, and the
stock market are at record highs.

A 90-cent increase can make the dif-
ference between a family living in dig-
nity and a family living in poverty. It
can make the difference between a
family being able to afford adequate
health care and a family having to rely

on woefully inadequate public health
programs. It can make the difference
between a family being able to improve
its lot by participating in available
educational opportunities and a family
doomed to a downward economic spi-
ral.

Henry Ford’s philosophy of paying
his workers enough to allow them to
buy his products is still a good philoso-
phy. America must pay its workers
enough for them to be able to buy a
dignified place in our economy.

I urge my colleagues to support rais-
ing the minimum wage to $5.15 an
hour. Millions of hard working Ameri-
cans who deserve a better life will ap-
preciate our leadership.
f

ERMA BOMBECK

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the gentlewoman from Colo-
rado [Mrs. SCHROEDER] is recognized
during morning business for 21⁄2 min-
utes.

Mrs. SCHROEDER. Mr. Speaker,
while I am all in favor of raising the
minimum wage, I take the floor today
to salute a wonderful woman whose
loss I will certainly, certainly feel, and
I think all American women will,
whether they are getting the minimum
wage or whether they are working at
home with no wage. Erma Bombeck’s
loss will really go to the heart of all of
us. The laughter that we will lose be-
cause of her death really seems very
sad.

Mr. Speaker, Erma Bombeck made us
laugh about all of the things that we
live with every day: husbands’ socks
having so much fuzz on them you have
to shave them, the green fuzz in the re-
frigerator that people kept asking
about and then you were clearly trying
to grow your own penicillin, all the
problems you have with children who
get dressed in the morning in some
outfit that really looked more like a
costume and you were afraid that
somebody would think the child had
been drinking before they even got to
school.

The problems and the advice that she
had for all of us that were so terribly
important. She taught me one thing
that was very critical; that was never
loan a car to anyone you gave birth to.
That was very good advice. And you
should never have more children than
you have car windows in an auto-
mobile. It prevents so many fights.

She also went on to tell us all the
things about men and watching foot-
ball. She really thought that there
should be a law in this country that, if
men watched more than 16 consecutive
quarters of football, they should be de-
clared legally dead. I think that there
was some accuracy in that, too.

Yes, Erma Bombeck was a person
who, even though she became very,
very ill and her transplant finally got
her and claimed her life, she never
stopped laughing. She never stopped
making us laugh. She saw the beautiful

wit and wisdom in everyday life. So
many of us sometimes try to escape ev-
eryday life, but she showed us the po-
etry in it, the philosophy in it and the
fun we should all have with it every
single day. So her incredible uncom-
mon wit will be missed by every single
one of us. How very much sadder the
planet is going to be without her pen-
ning away about her life as a domestic
goddess in Phoenix, AZ.

f

RECESS

The SPEAKER pro tempore. Pursu-
ant to clause 12 of rule I, the House
stands in recess until 2 p.m.

Accordingly (at 1 o’clock and 25 min-
utes p.m.), the House stood in recess
until 2 p.m.

f

b 1400

AFTER RECESS

The recess having expired, the House
was called to order by the Speaker pro
tempore [Mr. UPTON] at 2 p.m.

f

PRAYER

The Chaplain, Rev. James David
Ford, D.D., offered the following pray-
er:

With praise and adoration, with
thanksgiving and gratitude, we offer
our prayers to You, O God, and place
our petitions before You. We pray for
our world and our Nation, for our com-
munities and the people of every back-
ground and tradition, for family and
friends and for ourselves. We place be-
fore You, gracious God, our needs that
are both great and small, those suppli-
cations that we hold in the secret
places of our own hearts, asking that
You would forgive us where we are
weak or selfish, and strengthen us to
do those good works that do justice
and mercy. In Your name, we pray.
Amen.

f

THE JOURNAL

The SPEAKER pro tempore. The
Chair has examined the Journal of the
last day’s proceedings and announces
to the House his approval thereof.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.

f

PLEDGE OF ALLEGIANCE

The SPEAKER pro tempore. Will the
gentleman from Ohio [Mr. TRAFICANT]
come forward and lead the House in the
Pledge of Allegiance.

Mr. TRAFICANT led the Pledge of
Allegiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.
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POSTPONING FURTHER CONSIDER-

ATION OF VETO MESSAGE ON
H.R. 1561, AMERICAN OVERSEAS
INTERESTS ACT

Mr. GILMAN. Mr. Speaker, I ask
unanimous consent that notwithstand-
ing the order of the House of Monday,
April 15, 1996, further consideration of
the veto message on H.R. 1561 be post-
poned until Tuesday, April 30, 1996.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from New York?

There was no objection.

f

LET US WORK TOGETHER TO PRO-
TECT OUR ENVIRONMENTAL RE-
SOURCES

(Mr. FUNDERBURK asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. FUNDERBURK. Mr. Speaker,
yesterday President Clinton drove a
few miles from the White House and
picked up a few logs for Earth Day to
try to show his dedication to the envi-
ronment. I have to ask, why is this
President trying to make the environ-
ment one of his key campaign issues?
He has no monopoly on concern for the
environment, just exaggerated rhet-
oric.

It seems that ever since the Demo-
crats became an endangered species
here in Washington, they have turned
up the heat on their big-lie campaign
in an attempt to take back the major-
ity in Congress. It just so happens that
their shameful big-lie campaign is now
politicizing the environment.

Mr. Speaker, I want a clean and
healthy environment for my children
and grandchildren. I support using
modern technology and scientific evi-
dence to make sure our environmental
protection laws are effective. Mr.
Speaker, let us work together to pro-
tect our environmental resources, not
use them as pawns in cheap political
games.

f

LET US NOT BE MEAN-SPIRITED

(Mr. VOLKMER asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. VOLKMER. Mr. Speaker, Mem-
bers of the House, the radical Repub-
lican majority is still bent on cutting
educational funds, especially title I
funds. It is mean-spirited. Who does it
impact on? Not the local school dis-
tricts, but it impacts on children; chil-
dren, preschool children in the first
and second grade; children like the two
that I visited with and many others in
my district while I was out there.
These young children, without these
reading skills, will be destined to a fu-
ture that they will not be able to par-
ticipate in in this great society of ours
because they will not be able to read.

The Republicans say that we do not
need those funds for title I. I say we do.

I say that the future of this country is
bound by the education that our chil-
dren receive, and it is necessary that
they have the skills of reading and
math, and that is what title I provides.

I say to the Republicans, let us not
be mean-spirited.

f

DEMOCRATS SIT BACK AND DO
NOTHING TO SAVE MEDICARE

(Ms. DUNN of Washington asked and
was given permission to address the
House for 1 minute and to revise and
extend her remarks.)

Ms. DUNN of Washington. Mr. Speak-
er, this morning’s New York Times car-
ried a disturbing report that I believe
deserves notice. The banner reads
‘‘New Medicare Trust Fund Data Show
Unusually Large Shortfall.’’

Mr. Speaker, the article says the
Medicare hospital insurance trust fund
lost $4.2 billion in the first half of the
current fiscal year, since the first of
October, which suggests that the finan-
cial condition of this program is even
worse than what was projected by the
administration last year. During all of
fiscal year 1995 the Medicare trust fund
lost $35.7 million, when it should have
been a surplus. But now, just in the
first half of this year, Medicare has
lost over $4 billion.

Last year Bill Clinton vetoed the
Congress’ Medicare Preservation Act,
which would have reformed Medicare.
The issue is clear, Mr. Speaker. Lib-
erals would rather sit back and do
nothing to save Medicare and then de-
monize conservatives for their good
faith effort to deal with the problem. I
think it is outrageous that the other
party would risk our parents and
grandparents to score political points.

f

MAYBE THE TYPES OF JOBS
BEING CREATED ARE TO BLAME

(Mr. TRAFICANT asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. TRAFICANT. Mr. Speaker, Medi-
care trust funds lost another $4 billion.
Payroll contributions keep going down.
Maybe it is the type of jobs that are
being created.

Check this out: How about a hand-
kerchief folder, a drawstring knotter, a
hooker inspector, a pantyhose crotch
closer machine operator supervisor, a
muff winder, a fur blower, a wizzer op-
erator, a brassiere cup molder fitter.

Evidently, Mr. Speaker, when Amer-
ican workers become muff winding
brassieras fitters, and fur blowing
wizzer operators, the Medicare trust
fund will continue to lose money.
Maybe we better take a look at the
issue and also take a look at these jobs
that do not pay a whole lot of money.

How about a dreawstring knotter?
That is really a goal in life.

SHORTFALL GROWING IN
MEDICARE HOSPITAL TRUST FUND

(Mr. CHABOT asked and was given
permission to address the House for 1
minute).

Mr. CHABOT. Mr. Speaker, I would
like to read from the front page of this
morning’s Cincinnati Enquirer in my
district. It says, ‘‘Losses Hit Medicare
Trust Fund. $4.2 Billion Shortfall
Growing.’’ The article quotes a special
assistant to President Clinton, who
says the new numbers indicate the
need to move forward, balance the
budget and enact some changes in Med-
icare that will strengthen the trust
fund. Well, no kidding. This from the
same administration that for the last
year has been opposing every effort to
do just that.

Now that President Clinton’s own
team that has belatedly figured out
that the Medicare trust fund is going
bankrupt, perhaps the President is
ready to abandon his campaign rhet-
oric finally and join those of us in Con-
gress who have been working to save
Medicare for this generation and for fu-
ture generations of American citizens.
Maybe it will stop the shameless ‘‘med-
icare’’ campaign and we can work to-
gether to save Medicare.

f

LET US PASS AN INCREASE IN
THE MINIMUM WAGE NOW

(Mr. RICHARDSON asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. RICHARDSON. Mr. Speaker,
what issue is supported by 85 percent of
the American people? What issue is
supported by 61 percent of Republican
voters? Increasing the minimum wage.

So why do we not do it cleanly, with-
out amendments that will clutter the
issue?

Mr. Speaker, the last vote to increase
the minimum wage occurred in 1989,
and due to inflation much of this in-
crease has been eroded. Who does an in-
crease in the minimum wage help?
Twelve million Americans. Sixty per-
cent of these are adults over 25 years
old; mainly women.

Mr. Speaker, this is not a teenager-
plus issue. It is an issue that affects all
Americans.

Twelve million Americans would ben-
efit from an increase to $5.15 an hour,
including 100,000 New Mexico workers.

Raising the minimum wage is a criti-
cal step in moving people from welfare
to work. Someone can make more on
welfare than they can by working right
now. Is $8,400 a year sufficient to help
a family? The answer is ‘‘no,’’ Mr.
Speaker.

Let us end the politics, let us pass a
minimum wage bill. Let us move on to
health care. Let us leave a lot of these
issues that need to be done uncluttered
with many amendments. Let us pass an
increase in the minimum wage now.
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CRIME: A SERIOUS ISSUE IN OUR

COUNTRY TODAY

(Mrs. CUBIN asked and was given
permission to address the House for 1
minute).

Mrs. CUBIN. Mr. Speaker, I want to
talk about a very serious issue in our
country today—crime. With all of the
freedoms we enjoy in our country
today, if we as citizens do not have
confidence in our judicial system to
keep the criminals off the streets, we
do not have total freedom, because we
will always be looking over our shoul-
ders or will be too scared to participate
in social activities outside of our
homes.

Many, many people feel this way
today. And who can blame them—when
they read stories about Clinton-ap-
pointed judges who side with the crimi-
nals and blame society. Like the Clin-
ton judge who insisted that the killer
had ‘‘socially redeeming values,’’ even
though he stabbed his victim repeat-
edly, shot him twice, and laughed at
the victim while he pled for his life.

This is wrong. Our justice system
should protect the rights of crime vic-
tims—not invent newer and more ex-
pansive rights for criminal defendants.
Our justice system should distribute
justice, not liberal social experiments
that coddle criminals.

We need to appoint judges who rep-
resent and understand America’s val-
ues.

f

STOP PLAYING POLITICAL GAMES
WITH THE MINIMUM WAGE

(Ms. DELAURO asked and was given
permission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. DELAURO. To quickly respond to
my colleagues who spoke about Medi-
care, the congressional Republicans in
this body do not want to fix Medicare.
They, in fact, want to destroy Medi-
care. They proposed a $270 billion cut
in Medicare to pay for a $245 billion tax
break for the wealthiest Americans. Do
not let us let them get away with it.

Mr. Speaker, on the front page of to-
day’s Washington Times, a Republican
Senator says of congressional Repub-
licans, ‘‘We have no agenda.’’

Mr. Speaker, in the spirit of biparti-
sanship, I want to offer some assist-
ance to my Republican colleagues. For
starters, the Republican leadership can
schedule a vote on raising the mini-
mum wage in this Nation. Most fami-
lies are working harder in a mad
scramble to pay their bills every single
week. They need a raise, and we should
raise the minimum wage.

Today the minimum wage is at a 40-
year low. Democrats have proposed
boosting it by a mere 90 cents, but the
Republican leadership continues to
block any effort to bring forward a
vote on the minimum wage. Let us do
it, let us give hard-working Americans
the raise that they need to take care of
their families.

THE TIME IS RIGHT TO DO RIGHT:
RAISE THE MINIMUM WAGE

(Mr. LEWIS of Georgia asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. LEWIS of Georgia. Mr. Speaker,
the time is always right to do right.
And raising the minimum wage is the
right thing to do.

This is not just an economic issue,
Mr. Speaker, this is a moral issue.
Hard working people deserve the right
to earn a livable wage. The minimum
wage is at a 40-year low. No one can
live, much less support a family, on
$8,400 a year.

Mr. Speaker, stop playing politics
with people’s lives. Bring a clean mini-
mum wage bill to this floor. Do not
load it up and bring it down with your
pet programs.

The American people, hard-working
people, are watching and waiting.
Raise the minimum wage.
f

CAN THE AMERICAN PEOPLE AF-
FORD ANY MORE CLINTON-AP-
POINTED JUDGES?

(Mrs. SEASTRAND asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Mrs. SEASTRAND. Mr. Speaker, one
of the most important things that a
President, any President, does during
his tenure is to fill the vacant Federal
judgeships in the Federal judiciary.
The other body does have the respon-
sibility to ‘‘advise and consent,’’ but
ultimately, the responsibility for who
sits on the Federal bench is the Presi-
dent’s.

President Clinton has a miserable
track record for appointing judges. His
picks are by and large doctrinaire lib-
erals. Let’s take the Judge Baer deba-
cle.

Judge Baer, a Federal judge in New
York, refused to admit into evidence 75
pounds of cocaine and 4 pounds of her-
oin even though the person caught
with the drugs gave a full confession.
His reasoning in the case was faulty at
best, and implied that the New York
City police were corrupt and wrong for
investigating a clear case of probable
cause involving a huge amount of
drugs.

Mr. Speaker, Bill Clinton has already
appointed 25 percent of all Federal
judges. Can the American people afford
any more?
f
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COMMENDING PRESIDENT CLIN-
TON’S CALL TO CURB OVER-
FLIGHT NOISE ABOVE NATIONAL
PARK UNITS

(Mrs. MINK of Hawaii asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Mrs. MINK of Hawaii. Mr. Speaker,
yesterday President Clinton announced

his commitment to our national parks
by ordering that agencies protect them
against noise intrusions from park
overflights. I applaud this announce-
ment as it joins a hard-fought battle I
have waged for 6 years in the State of
Hawaii on behalf of residents adjacent
to parks, hikers and other park visi-
tors, and precious indigenous species
protected by our parks.

I urge the Federal Aviation Adminis-
tration and National Park Service to
act quickly to respond to the Presi-
dent’s directive. For the parks in my
State, the President has called for a
notice of proposed rulemaking by the
end of 1996.

My files are full of petitions and let-
ters protesting noise disturbances
caused by fixed-wing and helicopter
flights over Haleakala National Park
on the Island of Maui and Hawaii Vol-
canoes National Park on the big island.
Some hikers report that they can enjoy
no peace in pristine areas because air
tour operators seek to impress pas-
sengers by flying as close as possible to
certain park features. Some have sent
me pictures of helicopter tours flying
close to canopies of trees above their
houses, reporting of noise being gen-
erated that rudely awakens their chil-
dren, drops and shatters dishes from
kitchen counters, and denies them
peace of mind. Some have presented
logs documenting an average of 10 fly-
overs each day.

The President yesterday provided
similar rationale for increased regula-
tion of these flights by saying,

Aircraft flying at low altitudes over na-
tional parks can, if not properly managed,
mar the natural beauty of the parks and cre-
ate significant noise problems as well. The
intrusion of such aircraft can interfere with
wildlife (included endangered and threatened
species), cultural resources and ceremonies,
and visitors’ enjoyment of parks, including
the ability to experience natural sounds
without interruption from mechanical noise.

I reintroduced legislation in this ses-
sion of the Congress which aims to pro-
vide the relief the President has man-
dated in the State of Hawaii. H.R. 1369
would restrict flights over Hawaii’s Na-
tional Park System units and create
flight-free corridors over certain areas.
I urge my colleagues to support H.R.
1369, which would provide necessary re-
lief for the people of Hawaii. And I once
again commend the President for his
statement that bolsters my efforts.

I welcome the efforts of the executive
agencies, but in reality what is needed
is legislative enactment of this protec-
tion for our national parks.
f

THE REPUBLICAN MAJORITY IS
HOLDING UP THE BUDGET BY IN-
SERTING ANTI-ENVIRONMENTAL
RIDERS IN THE BILL
(Mr. PALLONE asked and was given

permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. PALLONE. Mr. Speaker, Demo-
crats and Republicans have almost
come together on a budget that would
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carry us through the rest of the year,
but the one thing that is holding it up
are the anti-environmental riders that
the Republican leadership insists on
putting in the bill.

Today they insist on environmental
riders that would bar new listings
under the Endangered Species Act, pre-
vent the EPA from protecting wet-
lands, provide no drinking water stand-
ards to protect the public from radon,
and also to limit and cap the number of
hazardous waste cleanup sites around
the country.

It is no surprise to me that today the
only reason we are held up on this
budget bill is because the Republican
leadership continues to insist on put-
ting these anti-environmental riders in
the appropriations in the budget proc-
ess. It is because fundamentally, from
the very beginning of this Congress,
they took an anti-environmental
stance because they wanted to cater to
the special interests, the corporate in-
terests, that wanted to continue to pol-
lute and tear down our environmental
laws that we have worked so hard for
since Earth Day 1970.

Mr. Speaker, I know we are going to
hear all kinds of rhetoric today from
the Republicans about how they are so
pro-environmental, but the real test is
if they would eliminate the environ-
mental riders and not put them in the
budget bill. All the rest is simply rhet-
oric for Earth Day.
f

LET US ADJUST THE MINIMUM
WAGE TO $5.15 PER HOUR OVER 2
YEARS
(Mr. STUPAK asked and was given

permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. STUPAK. Mr. Speaker, one of
the issues which Congress must peri-
odically address is the adjusting of the
level of minimum wage. I did not say
raise the minimum wage, I said adjust
the minimum wage. The last adjust-
ment of the minimum wage dollars
took place in 1991. At that time the
minimum wage was adjusted from $3.80
to the current level of $4.25. Despite
that adjustment of 45 cents, the actual
buying power of basic hourly com-
pensation is estimated to have fallen
by 50 cents because of inflation. In fact,
the minimum wage is now 29-percent
lower than it was in 1979 and, left un-
changed, its real value will be at a 40-
year low by January. In the absence of
any kind of automatic cost-of-living
adjustment, let us take the necessary
step to bring this basic entry-level
wage up to where it needs to be today.

In the most simple way, we can posi-
tively affect the lives of millions of
working Americans. Let us approve an
adjustment in the minimum wage to
$5.15 per hour over the next 2 years.
f

BILL CLINTON’S JUDICIAL
APPOINTEES ARE SOFT ON CRIME

(Mr. COOLEY asked and was given
permission to address the House for 1

minute and to revise and extend his re-
marks.)

Mr. COOLEY. Mr. Speaker, Bill Clin-
ton’s judges are soft on crime.

All of our antidrug and anticrime
legislation is useless if Clinton’s judges
refuse to enforce the law.

One of Clinton’s nominees to the Fed-
eral bench—a Democrat fund-raiser
from Miami—didn’t even know about
the Supreme Court’s 1995 affirmative
action decision.

Another Clinton judge dismissed a
defendant’s confession and 75 pounds of
cocaine.

Why?
The judge ruled that police are cor-

rupt, and that drug dealers should be
allowed to run away.

Bill Clinton has already appointed 25
percent of all Federal judges.

If Clinton is elected again, he will
have the chance to appoint up to 50 of
all Federal judges, as well as one, two,
or three Supreme Court judges.

Do the American people want Presi-
dent Clinton to appoint half the Fed-
eral judges?

I hope not.
I, for one, would rather see a Federal

judiciary that cares about crime vic-
tims.
f

REDUCE DEPENDENCE ON GOV-
ERNMENT BY INCREASING THE
RESPONSIBILITY OF EMPLOYERS
TO PAY A MINIMUM WAGE

(Ms. NORTON asked and was given
permission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. NORTON. Mr. Speaker, we tried
welfare reform without jobs. Do we
want to put these same people to work
without enough pay to live on? All the
welfare reform in the world will not do
what a raise in the minimum wage will
do. One hundred thousand kids would
come out of poverty the day we lift the
minimum wage. No bureaucrats, no
training, just a small hike in the mini-
mum wage. Not 1 cent added to the def-
icit.

Why should we subsidize employers
with food stamps and other benefits in
order to allow them to pay less than a
minimum wage? Reduce dependency on
Government by increasing the respon-
sibility of employers to pay a mini-
mum wage.
f

CORRECTIONS CALENDAR

The SPEAKER pro tempore (Mr.
UPTON). This is the day for the call of
the Corrections Calendar.

The Clerk will call the first bill on
the Corrections Calendar.
f

CONTINUITY OF BOARD OF TRUST-
EES OF INSTITUTE OF AMER-
ICAN INDIAN AND ALASKA NA-
TIVE CULTURE AND ARTS DE-
VELOPMENT

The Clerk called the bill (H.R. 3049)
to amend section 1505 of the Higher

Education Act of 1965 to provide for the
continuity of the Board of Trustees of
the Institute of American Indian and
Alaska Native Culture and Arts Devel-
opment.

The Clerk read the bill, as follows:
H.R. 3049

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. CONTINUITY BOARD.

Section 1505(i) of the Higher Education
Amendments of 1968 (20 U.S.C. 4412(i)) is
amended—

(1) in paragraph (1), by inserting before the
period at the end of the first sentence the
following: ‘‘or to recommend another indi-
vidual if the member does not consent to be
reappointed’’; and

(2) by striking paragraph (2) and inserting
the following:

‘‘(2) If the President has not transmitted to
the Senate a nomination to fill the position
of a member covered by such a recommenda-
tion within 60 days from the date that the
member’s term expires—

‘‘(A) if the member consents to reappoint-
ment, the member shall be deemed to have
been reappointed for another full term to the
Board, with all the appropriate rights and re-
sponsibilities; or

‘‘(B) if the member does not consent to re-
appointment, an individual recommended by
the Board under paragraph (1) shall be
deemed to have been appointed for a full
term to the Board with all the appropriate
rights and responsibilities.’’.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Georgia [Mr. NORWOOD] and the gen-
tleman from Michigan [Mr. KILDEE]
will each be recognized for 30 minutes.

The Chair recognizes the gentleman
from Georgia [Mr. NORWOOD].

Mr. NORWOOD. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, today we are consider-
ing H.R. 3049, which simply corrects a
board of trustees appointment problem
for the Institute of American Indian
Arts. This legislation was introduced
in a bipartisan manner by our col-
leagues Mr. GOODLING and Mr. KILDEE
at the request of the Institute. This
simple fix will help maintain the con-
tinuity of the Institute’s board of
trustees, and will help the Institute to
continue to fulfill its mission of edu-
cating those who wish to preserve our
native American arts and culture.

The Institute of American Indian
Arts is a federally created institution
of higher education. Its primary pur-
poses are to provide scholarly study of
and instruction in Indian art and cul-
ture, and to establish programs which
culminate in the awarding of degrees in
the various fields of Indian art and cul-
ture. The Institute is authorized under
title XV of the Higher Education
Amendments of 1986, and policy for the
Institute is set by a board of trustees
which includes 13 voting members ap-
pointed by the President with the ad-
vice and consent of the Senate.

Unfortunately, the board appoint-
ment process has proven to be overly
cumbersome and this has resulted in a
number of board members serving addi-
tional terms, sometimes beyond the
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time they wished to serve, in order to
insure that the board could maintain a
quorum.

The legislation we are considering
today would simply amend section 1505
of the Higher Education Amendments
of 1986 to allow the board to rec-
ommend successors for the board mem-
bers whose terms are expiring and who
do not wish to serve additional terms.
The President would have the preroga-
tive to act on these recommendations,
or to appoint another qualified individ-
ual of his choosing subject to confirma-
tion by the other body.

However, should the President fail to
act within 2 months of the expiration
of the sitting member’s term, and
should that member not wish to serve
an additional term, then the individual
recommended for appointment by the
Board would be automatically seated.

Mr. Speaker, this legislation is bipar-
tisan and revenue neutral. It does not
limit the options of the President in
making appointments to the board, but
merely streamlines the appointment
process for this one institute. This is a
small step in our efforts to make Gov-
ernment more responsive and less bur-
densome for those it is intended to
serve. But it will make a real dif-
ference for those at the Institute, who
are preparing the next generation and
preserving an important part of our
heritage.

This is commonsense legislation, and
I urge its passage.

Mr. Speaker, I reserve the balance of
my time.

Mr. KILDEE. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I want to rise in sup-
port of this legislation that I cospon-
sored with my friend, BILL GOODLING.

Ten years ago, I worked with BILL
GOODLING, and a number of other Mem-
bers, to create the Institute of Amer-
ican Indian Arts. The Institute was to
provide a place of study and instruc-
tion in the culture, history, and arts of
the native American people. Mr.
Speaker, the Institute has been very
successful in accomplishing this mis-
sion, as the gentleman from Georgia
has pointed out. Today, the Institute
offers degree granting programs in a
variety of fields, and has served a vital
purpose in helping educate people on
the native American culture. The pol-
icy of the Institute is set by a 13-mem-
ber voting board, which is appointed by
the President of the United States.

The problem that brings us here
today, is the appointments to the Insti-
tute’s board of trustees have not been
made in a timely fashion. As a result,
the board of trustees does not have the
ability to function in the best interest
of the Institute.

This legislation, very simply, will
allow the board to appoint an individ-
ual to the board if the President does
not act within 2 months of the expira-
tion of a sitting member’s term.

This legislation will allow the board
to operate in a more effective and effi-
cient manner, as the gentleman from
Georgia has pointed out.

I believe this legislation makes good
sense, and I urge my colleagues to sup-
port its passage.

Mr. Speaker, I reserve the balance of
my time.

Mr. NORWOOD. Mr. Speaker, I yield
2 minutes to the gentlewoman from Ne-
vada [Mrs. VUCANOVICH].

Mrs. VUCANOVICH. Mr. Speaker, I
thank the gentleman from Georgia for
yielding time to me.

Mr. Speaker, I am pleased to rise
today in support of H.R. 3049 and H.R.
3055, the second and third bills brought
to the floor this session under the cor-
rections day process.

Since the commencement of correc-
tions day, seven bills have been signed
into law by the President, and six bills
have passed the House and are waiting
further action in the Senate. I believe
we are compiling a record of success,
and that the corrections calendar will
continue to be relied upon by the
House.

The American people are demanding
a more responsive Government, and
corrections day plays a key part in
meeting their demands. I believe that
the two bills we will consider today are
superb examples of how corrections day
is a process that works for the Amer-
ican people.

I would like to thank the members of
the corrections day advisory group, es-
pecially Mr. WAXMAN, who through his
and their efforts, make corrections day
truly bipartisan in nature. I also want
to thank Chairman GOODLING, Mr. NOR-
WOOD, Mr. KILDEE, and the Opportuni-
ties Committee for their hard work in
getting these bills to the floor. I am
hopeful that the Senate will recognize
the need for quick action and send
these bills to the President without
delay.

Mr. KILDEE. Mr. Speaker, I yield 3
minutes to the gentleman from New
Mexico [Mr. RICHARDSON].

(Mr. RICHARDSON asked and was
given permission to revise and extend
his remarks.)

Mr. RICHARDSON. Mr. Speaker, I
want to thank the chairman and rank-
ing member of the committee, and the
gentleman from Georgia [Mr. NOR-
WOOD], in addition, for their attention
to the Institute of American Indian
Arts, which is located in my district in
Santa Fe, N.M. I especially want to
commend the gentleman from Michi-
gan [Mr. KILDEE]. It is true he is one of,
if not the, father of this institution,
with some very valuable legislation
that he offered over the years, along
with the Committee on Education and
Labor.

Let me say, Mr. Speaker, that I will
at this time support the bill, but I do
have some concerns about the prece-
dent this bill sets in putting restric-
tions on Presidential appointments, so
this is not a Democratic or Republican
issue. I believe that in the future, be-
fore we consider legislation which in
any way limits a President’s duty to
appoint boards, that we should really
take a hard look at the precedent it
sets.

b 1430
Nonetheless, this bill addresses one

of the biggest obstacles the Institute
faces. The Institute has lost its Federal
funding, half of it, last year, and has
directions from this body to become to-
tally privately funded in a matter of
years.

In times like this, you need a strong
board of directors that is going to raise
money, that is going to find other
sources of money, and which can pro-
vide strong leadership. This is very im-
portant at this time.

However, let me just state that be-
sides that concern that I have of put-
ting restrictions on board appoint-
ments, let me say that the board at the
institute for American Indian Arts has
not always been the most stable force
there. They have a board now that I be-
lieve is offering leadership.

I see the gentleman from New Mexico
[Mr. SKEEN] here, my good friend who
is responsible for keeping the Institute
alive 1 more year, and hopefully, with
the help of the gentleman from Ohio
[Mr. REGULA], for 3 more years in a
transition to it becoming a private in-
stitution.

Again, I think this legislation is well
meaning, but I think we have to be
very careful about limiting Presi-
dential appointments to boards. One of
the problems has been the White
House, regrettably, delayed naming
many of these board members.

This is not a big fish, this issue. This
fish happens to be in my congressional
district, nonetheless, and it is an insti-
tute that is teaching young men and
women, native American men and
women, a ability to express themselves
in art. Some outstanding art comes
from here. The institute has gotten its
act together. Let us not object to this
bill.

I think as we move ahead in the
other body, we should just be sure that
we are not infringing on a Presidential
priority, infringing on a Presidential
prerogative. But I think this legisla-
tion is in response to a situation that
needs to be corrected. For that reason,
I will be supporting it. I hope in the
days ahead we can deal with some of
these concerns, but this is not the time
to derail good legislation as it moves
forward.

Mr. YOUNG of Alaska. Mr. Speaker, I rise
in strong support of H.R. 3049, a bill providing
for the continuity of the Board of Trustees of
the Institute for American Indian and Alaska
Native Culture and Arts Development. Since
1988, I have been appointed by the Speaker’s
office to fulfill the Board of Trustee position for
the two congressional seats of the U.S. House
of Representatives and I thank the Speaker
for this honor.

As you know, the Institute is a federally cre-
ated institution for higher education, author-
ized under title 15 of the Higher Education
Amendments of 1986. Its primary function is to
provide instruction in Indian arts and culture
and establish a program which completes with
the award of degrees in the contemporary and
traditional fields of Indian art and culture.

Unfortunately, the appointment/reappoint-
ment process of fulfilling the Board of Trustees
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vacancies has proven to be extremely cum-
bersome and the appointments of voting mem-
bers to the board has not been made in a
timely manner. H.R. 3049 would prevent the
situation where board members have felt obli-
gated to serve additional terms in order to
maintain a quorum for the purpose of conduct-
ing business. I urge my colleagues to vote yes
on this purely technical corrections bill and
thank the Speaker for the opportunity to voice
my concerns.

Mr. KILDEE. Mr. Speaker, I yield
back the balance of my time.

Mr. NORWOOD. Mr. Speaker, my
compliments to the gentleman from
Pennsylvania [Mr. GOODLING] and the
gentleman from Michigan [Mr. KILDEE]
for this excellent corrections day bill.
Since I have no further requests for
time, I will also yield back the balance
of my time.

The SPEAKER pro tempore (Mr.
UPTON). Pursuant to the rule, the pre-
vious question is ordered.

The question is on the engrossment
and third reading of the bill.

The bill was ordered to be engrossed
and read a third time, and was read the
third time.

The SPEAKER pro tempore. The
question is on the passage of the bill.

The question was taken; and (three-
fifths having voted in favor thereof)
the bill was passed.

The title of the bill was amended so
as to read: ‘‘A bill to amend section
1505 of the Higher Education Amend-
ments of 1986 to provide for the con-
tinuity of the Board of Trustees of the
Institute of American Indian and Alas-
ka Native Culture and Arts Develop-
ment.’’.

A motion to reconsider was laid on
the table.
f

CONTINUED GRANT PARTICIPA-
TION BY HISTORICALLY BLACK
GRADUATE PROFESSIONAL
SCHOOLS

The Clerk called the bill (H.R. 3055)
to amend section 326 of the Higher Edu-
cation Act of 1965 to permit continued
participation by Historically Black
Graduate Professional Schools in the
grant program authorized by that sec-
tion.

The Clerk read the bill, as follows:

H.R. 3055

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. FINDINGS.

The Congress finds the following:
(1) The Historically Black Graduate Pro-

fessional Schools identified under section 326
of the Higher Education Act may receive
grant funds if the Secretary of Education de-
termines that such institutions make a sub-
stantial contribution to the legal, medical,
dental, veterinary, or other graduate oppor-
tunity for African Americans.

(2) The health professions schools which
participate under section 326 train 50 percent
of the Nation’s African American physicians,
50 percent of the Nation’s African American
dentists, 50 percent of the Nation’s African
American pharmacists, and 75 percent of the
Nation’s African American veterinarians.

(3) A majority of the graduates of these
schools practice in poor urban and rural
areas of the country providing care to many
disadvantaged Americans.

(4) The survival of these schools will con-
tribute to the improved health status of dis-
advantaged persons, and of all Americans.
SEC. 2. ELIMINATION OF GRANT RENEWAL LIMI-

TATION.
Section 326(b) of the Higher Education Act

of 1965 (20 U.S.C. 1063b(b)) is amended by
striking the second sentence.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Georgia [Mr. NORWOOD] and the gen-
tleman from Missouri [Mr. CLAY] each
will be recognized for 30 minutes.

The Chair recognizes the gentleman
from Georgia [Mr. NORWOOD].

Mr. NORWOOD. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I thank you for allow-
ing me and my colleague from Mis-
souri, Mr. CLAY, to bring to the floor a
small yet important bill. H.R. 3055 cor-
rects a situation going on here in
Washington that has a big effect on
five historically black colleges and uni-
versities, including two major Georgia
colleges that supply health care profes-
sionals to nearly every county in my
district.

Because of a technicality in the
Higher Education Act of 1965, both
Morehouse School of Medicine and
Clark-Atlanta University could stand
to lose their ability to compete for
Federal education grants. Under that
1965 Act, grant eligibility is limited to
two 5-year grants. These schools have
received their two 5-year grants.

This was originally done to make
sure a small number of schools didn’t
monopolize the few grants that were
available, but over the years that situ-
ation has proven not to be an issue. At
present, the other 11 schools covered by
the Act have said that they have no ob-
jection to Morehouse and Clark, as well
as the other three schools, continuing
to compete, yet this unnecessary rule
still is on the books, which means both
colleges will be shut out of the process
starting next year unless we act now.

H.R. 3055 will correct this situation.
Here’s why this is so important—the
five schools who will lose grant eligi-
bility under this rule provide more
than half of the entire country’s Afri-
can-American physicians, pharmacists,
and dentists, and three-quarters of all
African-American veterinarians.

For the most part, these health-care
professionals practice in poor urban
and rural areas, where they serve a
large number of poor Americans re-
gardless of their race. It would be inex-
cusable to allow these colleges’ ability
to put qualified health-care providers
in the field to be compromised because
of a rule that should no longer apply.

Mr. Speaker, H.R. 3055 contains no
new spending, and does not increase
the Federal deficit. H.R. 3055 contains
no new Federal mandates. But what
H.R. 3055 does contain is a small meas-
ure of help for those who would provide
medical help to many in rural and poor
areas. I urge my colleagues to vote in
favor of H.R. 3055.

Mr. Speaker, I reserve the balance of
my time.

Mr. CLAY. Mr. Speaker, I yield my-
self such time as I may consume. I rise
in support of H.R. 3055 and commend
my colleague, Mr. NORWOOD, for co-
sponsoring this legislation. I am proud
to note that this bill was favorably re-
ported by the Committee on Economic
and Educational Opportunities with
unanimous, bipartisan support.

Mr. Speaker, this bill corrects a prob-
lem with respect to section 326 of title
III of the Higher Education Act. That
section was added to the act in 1986 as
a way to provide support for histori-
cally black graduate and professional
institutions of higher education which
perform vitally important services for
our Nation.

As Mr. NORWOOD stated, the five
schools initially included in section 326
educate more than half of all black
doctors, dentists, and pharmacists, as
well as 75 percent of all black veteri-
narians each year. That is a major re-
turn on the small investment provided
by the Federal Government.

H.R. 3055 allows those five institu-
tions to continue to do what they do so
well. It will allow them to remain eli-
gible to receive section 326 support at
no additional cost to the Federal Gov-
ernment.

I urge my colleagues to support this
bipartisan effort.

Mr. Speaker, I yield back the balance
of my time.

Mr. NORWOOD. Mr. Speaker, I yield
back the balance of my time.

The SPEAKER pro tempore. Pursu-
ant to the rule, the previous question
is ordered.

The question is on the engrossment
and third reading of the bill.

The bill was ordered to be engrossed
and read a third time, and was read the
third time.

The SPEAKER pro tempore. The
question is on the passage of the bill.

The question was taken; and (three-
fifths having voted in favor thereof)
the bill was passed.

A motion to reconsider was laid on
the table.
f

RESIGNATION AS CONFEREE AND
APPOINTMENT OF REPLACE-
MENT CONFEREE ON H.R. 3019,
BALANCED BUDGET DOWN PAY-
MENT ACT, II

The SPEAKER pro tempore laid be-
fore the House the following resigna-
tion as a conferee:

HOUSE OF REPRESENTATIVES,
Washington, DC, April 23, 1996.

Hon. NEWT GINGRICH,
The Speaker, House of Representatives, Wash-

ington, DC.
DEAR MR. SPEAKER: I hereby resign as a

conferee for the entire bill, H.R. 3019, the
omnibus appropriations measure for Fiscal
1996. I intend to remain a conferee for the
Labor, Health and Human Services, and Edu-
cation portion of the bill.

Thanking you and with best regards, I am
Sincerely yours,

STENY H. HOYER.



CONGRESSIONAL RECORD — HOUSE H3671April 23, 1996
The SPEAKER pro tempore. Without

objection, the resignation of Mr. HOYER
as a conferee on the primary panel of
conferees is accepted, the gentleman
from Ohio, Mr. STOKES is appointed to
fill the resulting vacancy among the
primary panel of conferees, and is re-
appointed as a conferee for consider-
ation of section 101(c) of the House bill
and section 101(d) of the Senate amend-
ment and modifications committed to
conference.

There was no objection.
The SPEAKER pro tempore. The

Clerk will notify the Senate of the
change in conferees.
f

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore. Pursu-
ant to the provisions of clause 5 of rule
I, the Chair announces that he will
postpone further proceedings today on
each motion to suspend the rules on
which a recorded vote or the yeas and
nays are ordered, or on which the vote
is objected to under clause 4 of rule
XV.

Such rollcall votes, if postponed, will
be taken after debate has concluded on
all motions to suspend the rules but
not before 5 p.m. today.
f

BATTERY RECYCLING AND OTHER
ENVIRONMENTAL ISSUES

Mr. RICHARDSON. Mr. Speaker, I
ask unanimous consent to address the
House for 1 minute.

The SPEAKER pro tempore. Without
objection, the gentleman from New
Mexico is recognized for 1 minute.

There was no objection.
Mr. RICHARDSON. Mr. Speaker, on

the issue of the environment and Earth
Day, we have to be very careful not to
politicize these issues. We are about to
take up a battery recycling bill, which
is a good bill. By the way, it used to be
my bill and FRANK PALLONE’ bill, now
is a Republican bill. We accept that.
Things change.

But we should not, by passing this
bill, say that we have ended our tasks
in protecting the environment. Battery
recycling is important, but it does not
correct the environmental rollbacks
that many in this Republican majority
have pursued this year: Weakening the
Clean Water Act, slashing funding for
the EPA, weakening the Endangered
Species Act, attempting to close down
some of our national parks.

We want to take some positive steps
on the environment. We also should
pass a bipartisan Superfund bill that
does not pass the cost of cleanups on to
the taxpayer, a safe drinking water bill
that keeps public health as a top prior-
ity, a park concessions bill that allows
fair competition to concessionaires and
keeps the cost of visiting our parks
down to all Americans.

I do want to commend, I will be com-
mending Chairman BLILEY, Chairman
OXLEY, Chairman DINGELL, and rank-
ing member PALLONE for their efforts

to bring this battery recycling bill to
the floor. Hopefully this will be a good
precedent for the Republican majority
to celebrate our environment, not just
on Earth Day by going to a zoo and ex-
hibiting concern for animals, but by
passing concrete legislation.

Mr. Speaker, I think that this is
starting to happen with our majority
here that realizes that taking on the
environment has not been a good issue,
that going out and weakening our envi-
ronmental laws has rebounded nega-
tively with voters. This is a good bill,
and our colleague, the gentleman from
Wisconsin [Mr. KLUG], should be com-
mended for it.

I especially want to commend the
work of the gentleman from New Jer-
sey [Mr. PALLONE], who has been a
leader in the fight on mercury poison-
ing; that is, reducing it. He has been a
leader in many issues relating to recy-
cling.

Mr. Speaker, I yield to the gentleman
from New Jersey [Mr. PALLONE].

Mr. PALLONE. Mr. Speaker, I want
to thank the gentleman from New Mex-
ico for those very kind remarks and, of
course, say the same thing about him.
I know this battery bill has been very
important to him and the whole issue
of battery recycling and concern for
mercury in the atmosphere.

I agree with him completely when he
says that as much as we believe that
this bill is important today and we cer-
tainly do want it to pass, that that
should not take away from what the
Republican majority and the Repub-
lican leadership are doing about the en-
vironment in general, and how they are
continuing to try to move legislation
on the floor of this House that would
tear down the environmental protec-
tions we have had in place for a num-
ber of years.

Particularly, today I found out in the
Committee on Appropriations, al-
though they are very close to agree-
ment on a spending bill that would
take us through the remainder of this
year, that the disagreement once again
is over environmental issues and over
the fact that the Republican leadership
insists on these environmental riders
or antienvironmental riders that are
placed in the appropriations bill that
would, among other things, prohibit
new Superfund sites from being des-
ignated, prohibit the EPA from des-
ignating standards for radon in drink-
ing water, prohibit the EPA from being
involved in wetlands protection, and
the list goes on and on.
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So they are continuing their assault
on the environment; that is, the Re-
publican majority, at the same time
they are making an effort today, or at
least to seem to try to show today,
that they do bring some environmental
legislation to the floor. We cannot
mask the fact that some of these meas-
ures like the battery recycling bill,
even though they are very important,
are small measures compared to the

damage the Republican majority is
doing to the environment.

If I could just for a minute quote
what I thought was a great editorial in
yesterday’s New York Times, just some
of it, that is called ‘‘Defunding Mother
Earth.’’ It says:

There are many destructive proposals on
the Congressional agenda, including several
bills that would transfer millions of acres of
public land to state and commercial jurisdic-
tion. But the most urgent example of bad
legislation is an omnibus appropriations bill
now under consideration in a House Senate
conference. The bill sharply reduces appro-
priations for the Environmental Protection
Agency and the Interior Department and
contains a dozen or so crippling anti-envi-
ronmental riders.

Today marks the 26th anniversary of Earth
Day. In full knowledge of that, House Speak-
er Newt Gingrich recently formed a 77-mem-
ber Republican environmental task force. Al-
though 36 members of this task force earned
‘‘zero’’ ratings from the League of Conserva-
tion Voters for their routine support of anti-
environmental legislation, many of them are
likely to spend the week planting trees, vis-
iting zoos and striking friendly poses next to
recycling bins. But the best thing Mr. Ging-
rich could do for his country and his party
would be to recognize that what counts here
is content, not imagery—and remove those
riders from the appropriations bill.

Once again, we need to keep pressing
the point that you cannot talk about
the environment in a favorable way,
and move some bills, and at the same
time continue the assault on the envi-
ronment to tear down the last 25 years
of environmental protection since
Earth Day.

Mr. RICHARDSON. Mr. Speaker, re-
claiming my time, I thank the gen-
tleman from New Jersey. I hope our
friends from the majority are on their
way. Here is their opportunity to do a
real environmental bill. I hope they are
not hesitating. I am sure they are on
their way. I thank the Chair for allow-
ing this dialog.

This does not diminish the fact this
is a good bill, this battery recycling
bill. It is something I will say industry,
some industry, has taken a very posi-
tive role in changing this, in being con-
structive about change. Hopefully, it
will lead to other issues that involve
protecting the environment. I think it
is very important that we have a bipar-
tisan bill on Superfund, a meaningful
bipartisan bill, that does not pass the
cost of cleanups on to the taxpayer.

Next, this is the very glorious Com-
mittee on Commerce, a safe drinking
water bill that keeps public health as a
top priority.

f

MERCURY-CONTAINING AND RE-
CHARGEABLE BATTERY MAN-
AGEMENT ACT

Mr. OXLEY. Mr. Speaker, I move to
suspend the rules and pass the bill
(H.R. 2024) to phase out the use of mer-
cury in batteries and provide for the ef-
ficient and cost-effective collection and
recycling or proper disposal of used
nickel cadmium batteries, small sealed
lead-acid batteries, and certain other
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batteries, and for other purposes, as
amended.

The Clerk read as follows:
H.R. 2024

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Mercury-
Containing and Rechargeable Battery Man-
agement Act’’.
SEC. 2. FINDINGS.

The Congress finds that—
(1) it is in the public interest to—
(A) phase out the use of mercury in bat-

teries and provide for the efficient and cost-
effective collection and recycling or proper
disposal of used nickel cadmium batteries,
small sealed lead-acid batteries, and other
regulated batteries; and

(B) educate the public concerning the col-
lection, recycling, and proper disposal of
such batteries;

(2) uniform national labeling requirements
for regulated batteries, rechargeable
consumer products, and product packaging
will significantly benefit programs for regu-
lated battery collection and recycling or
proper disposal; and

(3) it is in the public interest to encourage
persons who use rechargeable batteries to
participate in collection for recycling of used
nickel-cadmium, small sealed lead-acid, and
other regulated batteries.
SEC. 3. DEFINITIONS.

For purposes of this Act:
(1) ADMINISTRATOR.—The term ‘‘Adminis-

trator’’ means the Administrator of the En-
vironmental Protection Agency.

(2) BUTTON CELL.—The term ‘‘button cell’’
means a button- or coin-shaped battery.

(3) EASILY REMOVABLE.—The term ‘‘easily
removable’’, with respect to a battery,
means detachable or removable at the end of
the life of the battery—

(A) from a consumer product by a
consumer with the use of common household
tools; or

(B) by a retailer of replacements for a bat-
tery used as the principal electrical power
source for a vehicle.

(4) MERCURIC-OXIDE BATTERY.—The term
‘‘mercuric-oxide battery’’ means a battery
that uses a mercuric-oxide electrode.

(5) RECHARGEABLE BATTERY.—The term
‘‘rechargeable battery’’—

(A) means 1 or more voltaic or galvanic
cells, electrically connected to produce elec-
tric energy, that is designed to be recharged
for repeated uses; and

(B) includes any type of enclosed device or
sealed container consisting of 1 or more such
cells, including what is commonly called a
battery pack (and in the case of a battery
pack, for the purposes of the requirements of
easy removability and labeling under section
103, means the battery pack as a whole rath-
er than each component individually); but

(C) does not include—
(i) a lead-acid battery used to start an in-

ternal combustion engine or as the principal
electrical power source for a vehicle, such as
an automobile, a truck, construction equip-
ment, a motorcycle, a garden tractor, a golf
cart, a wheelchair, or a boat;

(ii) a lead-acid battery used for load level-
ing or for storage of electricity generated by
an alternative energy source, such as a solar
cell or wind-driven generator;

(iii) a battery used as a backup power
source for memory or program instruction
storage, timekeeping, or any similar purpose
that requires uninterrupted electrical power
in order to function if the primary energy
supply fails or fluctuates momentarily; or

(iv) a rechargeable alkaline battery.

(6) RECHARGEABLE CONSUMER PRODUCT.—
The term ‘‘rechargeable consumer prod-
uct’’—

(A) means a product that, when sold at re-
tail, includes a regulated battery as a pri-
mary energy supply, and that is primarily
intended for personal or household use; but

(B) does not include a product that only
uses a battery solely as a source of backup
power for memory or program instruction
storage, timekeeping, or any similar purpose
that requires uninterrupted electrical power
in order to function if the primary energy
supply fails or fluctuates momentarily.

(7) REGULATED BATTERY.—The term ‘‘regu-
lated battery’’ means a rechargeable battery
that—

(A) contains a cadmium or a lead electrode
or any combination of cadmium and lead
electrodes; or

(B) contains other electrode chemistries
and is the subject of a determination by the
Administrator under section 103(d).

(8) REMANUFACTURED PRODUCT.—The term
‘‘remanufactured product’’ means a re-
chargeable consumer product that has been
altered by the replacement of parts, repack-
aged, or repaired after initial sale by the
original manufacturer.
SEC. 4. INFORMATION DISSEMINATION.

The Administrator shall, in consultation
with representatives of rechargeable battery
manufacturers, rechargeable consumer prod-
uct manufacturers, and retailers, establish a
program to provide information to the public
concerning the proper handling and disposal
of used regulated batteries and rechargeable
consumer products with nonremovable bat-
teries.
SEC. 5. ENFORCEMENT.

(a) CIVIL PENALTY.—When on the basis of
any information the Administrator deter-
mines that a person has violated, or is in vio-
lation of, any requirement of this Act (ex-
cept a requirement of section 104) the Ad-
ministrator—

(1) in the case of any violation, may issue
an order assessing a civil penalty of not
more than $10,000 for each violation, or re-
quiring compliance immediately or within a
reasonable specified time period, or both; or

(2) in the case of any violation or failure to
comply with an order issued under this sec-
tion, may commence a civil action in the
United States district court in the district in
which the violation occurred or in the dis-
trict in which the violator resides for appro-
priate relief, including a temporary or per-
manent injunction.

(b) CONTENTS OF ORDER.—An order under
subsection (a)(1) shall state with reasonable
specificity the nature of the violation.

(c) CONSIDERATIONS.—In assessing a civil
penalty under subsection (a)(1), the Adminis-
trator shall take into account the serious-
ness of the violation and any good faith ef-
forts to comply with applicable require-
ments.

(d) FINALITY OF ORDER; REQUEST FOR HEAR-
ING.—An order under subsection (a)(1) shall
become final unless, not later than 30 days
after the order is served, a person named in
the order requests a hearing on the record.

(e) HEARING.—On receiving a request under
subsection (d), the Administrator shall
promptly conduct a hearing on the record.

(f) SUBPOENA POWER.—In connection with
any hearing on the record under this section,
the Administrator may issue subpoenas for
the attendance and testimony of witnesses
and for the production of relevant papers,
books, and documents.

(g) CONTINUED VIOLATION AFTER EXPIRA-
TION OF PERIOD FOR COMPLIANCE.—If a viola-
tor fails to take corrective action within the
time specified in an order under subsection
(a)(1), the Administrator may assess a civil

penalty of not more than $10,000 for the con-
tinued noncompliance with the order.

(h) SAVINGS PROVISION.—The Adminis-
trator may not take any enforcement action
against a person for selling, offering for sale,
or offering for promotional purposes to the
ultimate consumer a battery or product cov-
ered by this Act that was—

(1) purchased ready for sale to the ultimate
consumer; and

(2) sold, offered for sale, or offered for pro-
motional purposes without modification.
The preceding sentence shall not apply to a
person—

(A) who is the importer of a battery cov-
ered by this Act, and

(B) who has knowledge of the chemical
contents of the battery
when such chemical contents make the sale,
offering for sale, or offering for promotional
purposes of such battery unlawful under title
II of this Act.
SEC. 6. INFORMATION GATHERING AND ACCESS.

(a) RECORDS AND REPORTS.—A person who
is required to carry out the objectives of this
Act, including—

(1) a regulated battery manufacturer;
(2) a rechargeable consumer product manu-

facturer;
(3) a mercury-containing battery manufac-

turer; and
(4) an authorized agent of a person de-

scribed in paragraph (1), (2), or (3),
shall establish and maintain such records
and report such information as the Adminis-
trator may by regulation reasonably require
to carry out the objectives of this Act.

(b) ACCESS AND COPYING.—The Adminis-
trator or the Administrator’s authorized rep-
resentative, on presentation of credentials of
the Administrator, may at reasonable times
have access to and copy any records required
to be maintained under subsection (a).

(c) CONFIDENTIALITY.—The Administrator
shall maintain the confidentiality of docu-
ments and records that contain proprietary
information.
SEC. 7. STATE AUTHORITY.

Nothing in this Act shall be construed to
prohibit a State from enacting and enforcing
a standard or requirement that is identical
to a standard or requirement established or
promulgated under this Act. Except as pro-
vided in sections 103(e) and 104, nothing in
this Act shall be construed to prohibit a
State from enacting and enforcing a stand-
ard or requirement that is more stringent
than a standard or requirement established
or promulgated under this Act.
SEC. 8. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as are necessary to carry out this
Act.

TITLE I—RECHARGEABLE BATTERY
RECYCLING ACT

SEC. 101. SHORT TITLE.
This title may be cited as the ‘‘Recharge-

able Battery Recycling Act’’.
SEC. 102. PURPOSE.

The purpose of this title is to facilitate the
efficient recycling or proper disposal of used
nickel-cadmium rechargeable batteries, used
small sealed lead-acid rechargeable bat-
teries, other regulated batteries, and such
rechargeable batteries in used consumer
products, by—

(1) providing for uniform labeling require-
ments and streamlined regulatory require-
ments for regulated battery collection pro-
grams; and

(2) encouraging voluntary industry pro-
grams by eliminating barriers to funding the
collection and recycling or proper disposal of
used rechargeable batteries.
SEC. 103. RECHARGEABLE CONSUMER PRODUCTS

AND LABELING.
(a) PROHIBITION.—
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(1) IN GENERAL.—No person shall sell for

use in the United States a regulated battery
that is ready for retail sale or a rechargeable
consumer product that is ready for retail
sale, if such battery or product was manufac-
tured on or after the date 12 months after
the date of enactment of this Act, unless the
labeling requirements of subsection (b) are
met and, in the case of a regulated battery,
the regulated battery—

(A) is easily removable from the recharge-
able consumer product; or

(B) is sold separately.
(2) APPLICATION.—Paragraph (1) does not

apply to any of the following:
(A) The sale of a remanufactured product

unit unless paragraph (1) applied to the sale
of the unit when originally manufactured.

(B) The sale of a product unit intended for
export purposes only.

(b) LABELING.—Each regulated battery or
rechargeable consumer product without an
easily removable battery manufactured on or
after the date that is 1 year after the date of
enactment of this Act, whether produced do-
mestically or imported shall bear the follow-
ing labels:

(1) 3 chasing arrows or a comparable recy-
cling symbol.

(2)(A) On each regulated battery which is a
nickel-cadmium battery, the chemical name
or the abbreviation ‘‘Ni-Cd’’ and the phrase
‘‘BATTERY MUST BE RECYCLED OR DIS-
POSED OF PROPERLY.’’.

(B) On each regulated battery which is a
lead-acid battery, ‘‘Pb’’ or the words
‘‘LEAD’’, ‘‘RETURN’’, and ‘‘RECYCLE’’ and
if the regulated battery is sealed, the phrase
‘‘BATTERY MUST BE RECYCLED.’’.

(3) On each rechargeable consumer product
containing a regulated battery that is not
easily removable, the phrase ‘‘CONTAINS
NICKEL-CADMIUM BATTERY. BATTERY
MUST BE RECYCLED OR DISPOSED OF
PROPERLY.’’ or ‘‘CONTAINS SEALED
LEAD BATTERY. BATTERY MUST BE RE-
CYCLED.’’, as applicable.

(4) On the packaging of each rechargeable
consumer product, and the packaging of each
regulated battery sold separately from such
a product, unless the required label is clearly
visible through the packaging, the phrase
‘‘CONTAINS NICKEL-CADMIUM BATTERY.
BATTERY MUST BE RECYCLED OR DIS-
POSED OF PROPERLY.’’ or ‘‘CONTAINS
SEALED LEAD BATTERY. BATTERY
MUST BE RECYCLED.’’, as applicable.

(c) EXISTING OR ALTERNATIVE LABELING.—
(1) INITIAL PERIOD.—For a period of 2 years

after the date of enactment of this Act, regu-
lated batteries, rechargeable consumer prod-
ucts containing regulated batteries, and re-
chargeable consumer product packages that
are labeled in substantial compliance with
subsection (b) shall be deemed to comply
with the labeling requirements of subsection
(b).

(2) CERTIFICATION.—
(A) IN GENERAL.—On application by persons

subject to the labeling requirements of sub-
section (b) or the labeling requirements pro-
mulgated by the Administrator under sub-
section (d), the Administrator shall certify
that a different label meets the requirements
of subsection (b) or (d), respectively, if the
different label—

(i) conveys the same information as the
label required under subsection (b) or (d), re-
spectively; or

(ii) conforms with a recognized inter-
national standard that is consistent with the
overall purposes of this title.

(B) CONSTRUCTIVE CERTIFICATION.—Failure
of the Administrator to object to an applica-
tion under subparagraph (A) on the ground
that a different label does not meet either of
the conditions described in subparagraph (A)
(i) or (ii) within 120 days after the date on

which the application is made shall con-
stitute certification for the purposes of this
Act.

(d) RULEMAKING AUTHORITY OF THE ADMIN-
ISTRATOR.—

(1) IN GENERAL.—If the Administrator de-
termines that other rechargeable batteries
having electrode chemistries different from
regulated batteries are toxic and may cause
substantial harm to human health and the
environment if discarded into the solid waste
stream for land disposal or incineration, the
Administrator may, with the advice and
counsel of State regulatory authorities and
manufacturers of rechargeable batteries and
rechargeable consumer products, and after
public comment—

(A) promulgate labeling requirements for
the batteries with different electrode chem-
istries, rechargeable consumer products con-
taining such batteries that are not easily re-
movable batteries, and packaging for the
batteries and products; and

(B) promulgate requirements for easy re-
movability of regulated batteries from re-
chargeable consumer products designed to
contain such batteries.

(2) SUBSTANTIAL SIMILARITY.—The regula-
tions promulgated under paragraph (1) shall
be substantially similar to the requirements
set forth in subsections (a) and (b).

(e) UNIFORMITY.—After the effective dates
of a requirement set forth in subsection (a),
(b), or (c) or a regulation promulgated by the
Administrator under subsection (d), no Fed-
eral agency, State, or political subdivision of
a State may enforce any easy removability
or environmental labeling requirement for a
rechargeable battery or rechargeable
consumer product that is not identical to the
requirement or regulation.

(f) EXEMPTIONS.—
(1) IN GENERAL.—With respect to any re-

chargeable consumer product, any person
may submit an application to the Adminis-
trator for an exemption from the require-
ments of subsection (a) in accordance with
the procedures under paragraph (2). The ap-
plication shall include the following infor-
mation:

(A) A statement of the specific basis for
the request for the exemption.

(B) The name, business address, and tele-
phone number of the applicant.

(2) GRANTING OF EXEMPTION.—Not later
than 60 days after receipt of an application
under paragraph (1), the Administrator shall
approve or deny the application. On approval
of the application the Administrator shall
grant an exemption to the applicant. The ex-
emption shall be issued for a period of time
that the Administrator determines to be ap-
propriate, except that the period shall not
exceed 2 years. The Administrator shall
grant an exemption on the basis of evidence
supplied to the Administrator that the man-
ufacturer has been unable to commence man-
ufacturing the rechargeable consumer prod-
uct in compliance with the requirements of
this section and with an equivalent level of
product performance without the product—

(A) posing a threat to human health, safe-
ty, or the environment; or

(B) violating requirements for approvals
from governmental agencies or widely recog-
nized private standard-setting organizations
(including Underwriters Laboratories).

(3) RENEWAL OF EXEMPTION.—A person
granted an exemption under paragraph (2)
may apply for a renewal of the exemption in
accordance with the requirements and proce-
dures described in paragraphs (1) and (2). The
Administrator may grant a renewal of such
an exemption for a period of not more than
2 years after the date of the granting of the
renewal.

SEC. 104. REQUIREMENTS.
(a) BATTERIES SUBJECT TO CERTAIN REGU-

LATIONS.—The collection, storage, or trans-
portation of used rechargeable batteries, bat-
teries described in section 3(5)(C) or in title
II, and used rechargeable consumer products
containing rechargeable batteries that are
not easily removable rechargeable batteries,
shall, notwithstanding any law of a State or
political subdivision thereof governing such
collection, storage, or transportation, be reg-
ulated under applicable provisions of the reg-
ulations promulgated by the Environmental
Protection Agency at 60 Fed. Reg. 25492 (May
11, 1995), as effective on May 11, 1995, except
as provided in paragraph (2) of subsection (b)
and except that—

(1) the requirements of 40 CFR 260.20,
260.40, and 260.41 and the equivalent require-
ments of an approved State program shall
not apply, and

(2) this section shall not apply to any lead
acid battery managed under 40 CFR 266 sub-
part G or the equivalent requirements of an
approved State program.

(b) ENFORCEMENT UNDER SOLID WASTE DIS-
POSAL ACT.—(1) Any person who fails to com-
ply with the requirements imposed by sub-
section (a) of this section may be subject to
enforcement under applicable provisions of
the Solid Waste Disposal Act.

(2) States may implement and enforce the
requirements of subsection (a) if the Admin-
istrator finds that—

(A) the State has adopted requirements
that are identical to those referred to in sub-
section (a) governing the collection, storage,
or transportation of batteries referred to in
subsection (a); and

(B) the State provides for enforcement of
such requirements.

TITLE II—MERCURY-CONTAINING
BATTERY MANAGEMENT ACT

SEC. 201. SHORT TITLE.
This title may be cited as the ‘‘Mercury-

Containing Battery Management Act’’.
SEC. 202. PURPOSE.

The purpose of this title is to phase out the
use of batteries containing mercury.
SEC. 203. LIMITATIONS ON THE SALE OF ALKA-

LINE-MANGANESE BATTERIES CON-
TAINING MERCURY.

No person shall sell, offer for sale, or offer
for promotional purposes any alkaline-man-
ganese battery manufactured on or after the
date of enactment of this Act, with a mer-
cury content that was intentionally intro-
duced (as distinguished from mercury that
may be incidentally present in other mate-
rials), except that the limitation on mercury
content in alkaline-manganese button cells
shall be 25 milligrams of mercury per button
cell.
SEC. 204. LIMITATIONS ON THE SALE OF ZINC-

CARBON BATTERIES CONTAINING
MERCURY.

No person shall sell, offer for sale, or offer
for promotional purposes any zinc-carbon
battery manufactured on or after the date of
enactment of this Act, that contains mer-
cury that was intentionally introduced as
described in section 203.
SEC. 205. LIMITATIONS ON THE SALE OF BUTTON

CELL MERCURIC-OXIDE BATTERIES.
No person shall sell, offer for sale, or offer

for promotional purposes any button cell
mercuric-oxide battery for use in the United
States on or after the date of enactment of
this Act.
SEC. 206. LIMITATIONS ON THE SALE OF OTHER

MERCURIC-OXIDE BATTERIES.
(a) PROHIBITION.—On or after the date of

enactment of this Act, no person shall sell,
offer for sale, or offer for promotional pur-
poses a mercuric-oxide battery for use in the
United States unless the battery manufac-
turer, or the importer of such a battery—
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(1) identifies a collection site in the United

States that has all required Federal, State,
and local government approvals, to which
persons may send used mercuric-oxide bat-
teries for recycling or proper disposal;

(2) informs each of its purchasers of mer-
curic-oxide batteries of the collection site
identified under paragraph (1); and

(3) informs each of its purchasers of mer-
curic-oxide batteries of a telephone number
that the purchaser may call to get informa-
tion about sending mercuric-oxide batteries
for recycling or proper disposal.

(b) APPLICATION OF SECTION.—This section
does not apply to a sale or offer of a mer-
curic-oxide button cell battery.
SEC. 207. NEW PRODUCT OR USE.

On petition of a person that proposes a new
use for a battery technology described in
this title or the use of a battery described in
this title in a new product, the Adminis-
trator may exempt from this title the new
use of the technology or the use of such a
battery in the new product on the condition,
if appropriate, that there exist reasonable
safeguards to ensure that the resulting bat-
tery or product without an easily removable
battery will not be disposed of in an inciner-
ator, composting facility, or landfill (other
than a facility regulated under subtitle C of
the Solid Waste Disposal Act (42 U.S.C. 6921
et seq.)).

The SPEAKER pro tempore. (Mr.
UPTON). Pursuant to the rule, the gen-
tleman from Ohio [Mr. OXLEY] and the
gentleman from New Jersey [Mr.
PALLONE] will each be recognized for 20
minutes.

The Chair recognizes the gentleman
from Ohio [Mr. OXLEY].

Mr. OXLEY. Mr. Speaker, I yield my-
self such time as I may consume.

(Mr. OXLEY asked and was given
permission to revise and extend his re-
marks.)

Mr. OXLEY. Mr. Speaker, I am proud
to be on the House floor today with
broad bipartisan support for pro-envi-
ronmental legislation that originated
in the subcommittee I chair.

H.R. 2024, the Mercury-Containing
and Rechargeable Battery Management
Act, is the second bipartisan environ-
mental bill we have brought to the
floor from the Subcommittee on Com-
merce, Trade, and Hazardous Mate-
rials, the first being the Land Disposal
Flexibility Act, which has been signed
into law. Any discussion of this Con-
gress’ environmental record needs to
acknowledge the good bipartisan work
we are doing.

This battery bill proves an important
point: we can improve the environment
by reducing government regulations,
and by reducing burdens on industry.
This bill reduces regulations, and the
result will be less cadmium in our
ground water and our air.

Right now, cadmium is classified as a
hazardous waste, so spent nickel-cad-
mium rechargeable batteries are haz-
ardous wastes too. Hazardous wastes
are subject to all sorts of disposal, han-
dling, storage, and transportation reg-
ulations, like disposal in specially per-
mitted subtitle C landfills, record-
keeping, reporting, manifesting and so
on.

If your nickel-cadmium battery at
home ran out of power, you could just

throw it in the trash and not be subject
to the hazardous waste regulations, be-
cause the law exempts household
waste. But if you took the battery
back to the store to recycle it, all of a
sudden it would be subject to the haz-
ardous waste regulations.

We want consumers to take recharge-
able batteries back to the store and
have them recycled. But retail stores
don’t want to touch used batteries
under the current hazardous waste re-
quirements, because it would cost them
an arm and a leg, and subject them to
fines and penalties if they don’t com-
ply.

This bill solves the problem by ex-
empting rechargeable batteries from
hazardous waste regulations so we can
recycle. Retailers collecting these bat-
teries for recycling will only need com-
ply with the Universal Waste Rule,
which does away with most of the oner-
ous hazardous waste regulations. The
reduced regulation doesn’t pose an en-
vironmental threat. After all, the bat-
teries are in the same condition when
you throw them away as they are when
you buy them. They don’t become more
hazardous in between.

This bill also requires battery label-
ing so consumers know the batteries
can be recycled, and it bans mercury in
several battery types, which will re-
duce mercury in our air and ground
water.

We made two minor changes since
this bill passed the Commerce Commit-
tee by voice vote. First, we changed
the effective date of the mercury ban
to the date of enactment. Second, we
clarified the enforcement provision so
importers who have knowledge of the
contents of the batteries they import
can be enforced against if the batteries
violate the mercury ban.

I want to thank the bill’s sponsor,
Congressman KLUG, for his efforts, as
well as the gentleman from New Jer-
sey, Congressman PALLONE. I would
also like to thank the chairman of the
full committee for his leadership on
this issue in bringing the bill to the
floor in a timely fashion.

Mr. Speaker, I reserve the balance of
my time.

Mr. PALLONE. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I rise in strong support
of the legislation. This is a bipartisan
bill that is supported by the Clinton
administration and was reported out of
the committee unanimously last week.
I will include in the RECORD a letter
from the Clinton administration in
support of the legislation.

Mr. Speaker, I first became involved
with this legislation because New Jer-
sey has a very serious mercury prob-
lem. In February of 1994, the State re-
leased a study that showed some fish in
over half of the State’s lakes with ele-
vated mercury levels. These fish re-
flected increased mercury levels in the
atmosphere. In addition, the Asbury
Park Press, a newspaper in my district,
did an outstanding investigative report
over a number of days on the dangers
and sources of mercury.

Mercury enters the atmosphere and
the food chain in a number of ways, but
among the most significant sources are
coal-fired utilities and solid waste in-
cinerators. Many of the components of
garbage burned by incinerators contain
mercury, and incinerators then release
the mercury into the atmosphere,
which then reaches the ground through
rain, snow, and other precipitation.

As its title implies, the bill deals
with mercury in a comprehensive fash-
ion, including a user fee on mercury air
emissions, reduction of mercury in
packaging, mandatory separation of
mercury-containing items from the
waste stream, and a requirement for an
EIS in order to site an incinerator.

At one time, batteries may have ac-
counted for as much as 60 percent of
the mercury being released from mu-
nicipal solid waste incinerators, but
today batteries basically do not ac-
count for anywhere nearly as high a
percentage of the mercury emitted into
the atmosphere.

I think it is clearly important to rec-
ognize the battery industry for its ac-
complishments in this area. The indus-
try has made tremendous strides in re-
ducing the mercury content of bat-
teries, and now we are considering leg-
islation that is supported by the indus-
try that bans virtually all mercury
containing batteries. That is no small
feat.

But non-mercury-containing bat-
teries also contain other heavy metals
and chemicals which can prove hazard-
ous to human health and the environ-
ment if they are incinerated or
landfilled. The bill before us that the
gentleman from Wisconsin [Mr. KLUG],
myself, and others have introduced,
and I have to specifically mention the
gentleman from New Mexico [Mr. RICH-
ARDSON] who is the original sponsor of
this bill in previous Congresses, but ba-
sically what this bill does for these
other issues, such as nickel-cadmium
and other hazardous items other than
mercury, it provides a coherent na-
tional system of handling for batteries
and products, it streamlines regulatory
requirements for battery collection
programs, and it encourages voluntary
industry programs by eliminating bar-
riers to funding the collection and re-
cycling or proper disposal of used re-
chargeable batteries.

I just wanted to mention one more
thing, Mr. Speaker. At the hearings
our subcommittee held, the EPA raised
some concerns about certain provisions
in this bill. I criticized the agency for
bringing its concerns to our attention
many months after the bill passed the
Senate and had been introduced.

Working together, the gentleman
from Ohio [Mr. OXLEY] myself, the gen-
tleman from Wisconsin [Mr. KLUG], the
gentleman from Michigan [Mr. DIN-
GELL] and others were able to address
these concerns. Among other things,
the amendments adopted by the com-
mittee close unintended loopholes in
enforcement, allow States to imple-
ment and enforce the act, and make
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clear that the Administrator can in-
voke the Solid Waste Disposal Act
against those who fail to comply with
the provisions of the bill.

I also want to note one change that
has been made to the bill since it left
committee. This change as reported by
the committee is a change to the bill
as reported and clarifies that the Ad-
ministrator of EPA may enforce title II
against any retailer-importer who has
knowledge of the general chemical con-
tent of the general chemical content of
the imported battery. However, the
change allows the defense where the re-
tailer-importer lacks such information,
because, for example, of the duplicity
of the overseas manufacturer.

I do not want to get into more detail.
It is a good bill. It has bipartisan sup-
port. I commend the chairman and the
other members, the gentleman from
New Mexico [Mr. RICHARDSON], the gen-
tleman from Wisconsin [Mr. KLUG] for
their involvement.

Mr. Speaker, I yield such time as he
may consume to the gentleman from
California [Mr. MILLER].

Mr. MILLER of California. Mr.
Speaker, I thank the gentleman for
yielding me time and for his support
and work on this legislation.

Let me just say, Mr. Speaker, that
this legislation will not clean up. It
may recycle batteries, but it will not
clean up the record of the Republicans
on the environment as this agenda is
supposed to do.

I note the previous speaker, the
chairman of the subcommittee, that
just spoke, recently voted five times
against protecting our environment,
against protecting children from ar-
senic in their drinking water, against
adequate funding for our Nation’s toxic
cleanup program, to stop EPA from
protecting America’s exposure to ar-
senic, dioxin, and other cancer causing
pollutants, to allow corporate polluters
to dump 70,000 chemicals into our Na-
tion’s rivers, lakes, and streams, and to
allow industry to pollute our drinking
water.

So while the gentleman and others
who will speak on this bill from your
side of the aisle can earn a figleaf, and
we will be glad to give them a figleaf to
cover themselves when they support
this legislation, but, under that figleaf,
what you will see is in fact their envi-
ronmental record for the past 16
months, which has been against envi-
ronmental protection and, in many in-
stances, providing much more pollu-
tion than we will ever be able to pre-
vent by passing this recycling bill. This
is a good bill, but it does not erase that
record.

Mr. OXLEY. Mr. Speaker, I yield my-
self such time as I may consume.

Mr. Speaker, I cannot resist respond-
ing to what I guess is a predictable re-
sponse from the far left. Here we are,
trying to craft a bipartisan environ-
mental bill dealing with rechargeable
batteries and recycling. It is unfortu-
nate we have to already in the early
part of the day resort to political pa-

laver about the environmental issues.
It is unfortunate, but I guess predict-
able.

Mr. Speaker, I yield such time as he
may consume to the gentleman from
Wisconsin [Mr. KLUG], the sponsor of
the battery bill.

Mr. KLUG. Mr. Speaker, I would like
to thank the gentleman from Ohio [Mr.
OXLEY], the gentleman from Virginia
[Mr. BLILEY], and the gentleman from
New Jersey [Mr. PALLONE], for all of
their help in this legislation and help-
ing to move it forward.

Mr. Speaker, the American people
are consumers of millions of recharge-
able ni-cad batteries. I introduced this
legislation because it offers a sound so-
lution to a serious environmental prob-
lem. This legislation gives the battery
industry the ability to implement a
fully private, let me say that again,
fully private, voluntary, national pro-
gram to collect and recycle spent ni-
cad batteries.

This recycling program is already
running in several pilot programs in
different areas of the country, but a
multitude of different State labeling
and collection regulations, as well as
Federal waste regulations, have pre-
vented the industry from fully imple-
menting it on a national level.

Under H.R. 2024, regulations govern-
ing battery collection and recycling
programs will be streamlined and a
comprehensive, uniform system of bat-
tery labeling will now be established
nationwide.

b 1500

In addition to establishing a nation-
wide recycling program for ni-cad bat-
teries, H.R. 2024, importantly phases
out the use of mercury in other bat-
teries. Studies have shown mercury is
a serious health threat to both human
health and the environment. It can
damage the brain, the kidneys, in addi-
tion, and also the developing fetus. It
is time that Congress take the lead in
removing this dangerous element from
our waste stream.

H.R. 2024 is not controversial and en-
joys wide bipartisan support. The other
body passed similar legislation by
unanimous consent last September. In
addition, H.R. 2024 is supported by the
National Retail Federation, the U.S.
Conference of Mayors, the National
Electrical Manufacturers Association,
the Electronic Industries Association,
the Central Virginia Waste Manage-
ment Authority and, perhaps more im-
portantly, my home Governor, Gov-
ernor Thompson of Wisconsin.

Again, Mr. Speaker, this legislation
has tremendous support across the
board and across the aisle, and let me
reiterate one more time my deep
thanks to my colleague, the gentleman
from New Jersey, Mr. PALLONE, for his
great help in moving this legislation
forward and to my friend and colleague
from Ohio, Mr. OXLEY, for having the
courtesy and good sense to move this
legislation forward as well. Both regu-
lator and the regulated community

agree that the Government should take
steps to reduce the presence of nickel
cadmium and mercury from the solid
waste stream.

I also believe we must do something
about this problem and I am hopeful we
can quickly implement this bipartisan
legislation. Within a matter of days of
signing this bill into law we can set
forth a completely voluntary and in-
dustry financed recycling program that
will provide enhanced environmental
protection without burdening the
States or without burdening the tax-
payers.

I urge my colleagues to support H.R.
2024.

Mr. PALLONE. Mr. Speaker, I yield
30 seconds to the gentleman from Cali-
fornia [Mr. MILLER].

Mr. MILLER of California. Again to
state, Mr. Speaker, that we will be de-
livering a fig leaf to the gentleman
from Wisconsin’s office so he can use it
to try to hide his environmental record
when earlier this year he voted to stop
EPA from protecting against the
dumping of 70,000 chemicals in our Na-
tion’s rivers and allowing industry to
pollute our drinking water.

Voting to recycle batteries will not
cover that up, and the fig leaf will be
delivered to his office later today.

Mr. OXLEY. Mr. Speaker, I yield 1
minute to the gentleman from New
Jersey [Mr. SAXTON].

Mr. SAXTON. Mr. Speaker, I am
sorry the gentleman from California
[Mr. MILLER] has chosen to make a par-
tisan political debate with fig leaves
and gimmicks. This afternoon was
structured to be productive and it was
structured, in particular, in a biparti-
san way.

We, for example, are going to con-
sider a bill this afternoon known as the
Coastal Zone Protection Act, which
has 130 signatures, about half Repub-
licans and half Democrats. We are
going to have a number of bills, one
sponsored by the gentlewoman from
Hawaii [Mrs. MINK], a Democrat; an-
other sponsored by the gentleman from
New York [Mr. FORBES], a Republican;
we will have another, the North Platte
Refuge Act, by the gentleman from Ne-
braska [Mr. BARRETT]; another spon-
sored by the genteman from Louisiana
[Mr. MCCRERY], a Republican. So we
have gone out of our way, Mr. Speaker,
to make this a bipartisan effort this
afternoon to do some things that are
good that we all agree on in the name
of the environment.

I am sorry that the gentleman from
California insists on performing the
way he has with fig leaves and other
gimmicks. I think it is not what the
American people expect. My constitu-
ents expect me to come to Washington
to pass legislation that does things
they want done. I would think the gen-
tleman’s constituents would want the
same.

Mr. PALLONE. Mr. Speaker, I yield 1
minute to the gentleman from Califor-
nia [Mr. MILLER].

Mr. MILLER of California. Mr.
Speaker, I thank the gentleman for
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yielding me this time, and I appreciate
the sensitivity of the gentleman be-
cause he too will earn a fig leaf since
he voted wrong three out of five times.

The issue is not about these bills.
The issue is about the continued record
that has not been bipartisan, where
Members have again chosen time and
again to increase the ability of pollut-
ers to dump pollution, to dump toxics
into the rivers, the lakes, and the wa-
terways of this Nation. That is the gen-
tleman’s voting record.

The gentleman is not going to hide
that voting record by voting on bills
that have basically unanimous support
and that are noncontroversial, and
then suggest that represents his envi-
ronmental voting record, at the same
time that we see the Committee on Ap-
propriations continuing the riders that
have been so detrimental to the envi-
ronment.

Those are the facts and I appreciate
the gentleman’s sensitivity.

Mr. OXLEY. Mr. Speaker, I yield 1
minute to the gentleman from Colo-
rado [Mr. SCHAEFER], the chairman of
the Subcommittee on Energy and
Power.

(Mr. SCHAEFER asked and was given
permission to revise and extend his re-
marks.)

Mr. SCHAEFER. Mr. Speaker, I rise
today in strong support of this com-
monsense legislation. I commend in-
dustry, the Environmental Protection
Agency [EPA], and the environmental
community in their efforts to craft
consensus proposal.

Currently, businesses, trying to do
the right thing by implementing bat-
tery recycling programs are stymied by
a patchwork of State laws. This legis-
lation replaces the current random sys-
tem with reasonable uniform national
standards for the transporting, selling,
recycling, and disposing of batteries.

With this bill, the battery industry
will be able to launch a voluntary recy-
cling campaign that will keep batteries
out of local landfills and incinerators.
Additionally, this measure will phase
out mercury-based batteries that cur-
rently threaten our Nation’s ground-
water and air.

I am particularly pleased with the
process that resulted in the develop-
ment of this bill. The business commu-
nity was able to come together with
environmental regulators to produced
a sensible piece of legislation with
broad bipartisan backing.

It is my hope that we can continue
this cooperative spirit as we move for-
ward with consideration of additional
environmental initiatives.

Mr. Speaker, I urge my colleagues to
adopt this reasonable, consensus bill.

Mr. PALLONE. Mr. Speaker, I yield
30 seconds to the gentleman from Cali-
fornia [Mr. MILLER].

Mr. MILLER of California. Again,
Mr. Speaker, I want to award a fig leaf
to the gentleman from Colorado who
has voted five out of five times against
improving our environment and allow-
ing arsenic to continue in the drinking

water of children and against adequate
funding for cleaning up the Nation’s
toxic waste program and to continue to
allow corporate polluters to dump up
to 70,000 chemicals in our Nation’s riv-
ers and lakes. The gentleman has a per-
fect score of five for five that he was on
the wrong side of the environment, and
he earned his fig leaf.

Mr. OXLEY. Mr. Speaker, it is al-
ways good to hear from the far left,
even if it is just 30 seconds.

Mr. Speaker, I yield such time as he
may consume to the gentleman from
North Carolina [Mr. BURR].

Mr. BURR. Mr. Speaker, I thank the
gentleman for yielding time to me.

Mr. Speaker, I say to my good friend
from California that I accept my fig
lead before I speak, knowing that I am
going to get one, and saying proudly
that I am not accepting it to hide be-
hind. I do not hide behind anything I
have done while I have been here that
I think is in fact right, and in fact I
have done what I think voters sent me
here to do. That is to try to strike the
right balance.

But I rise today in support of H.R.
2024. This legislation, passed out of the
Committee on Commerce on a biparti-
san basis, will promote recycling of
used batteries that currently end up in
landfills and incinerators. Innocently,
consumers like myself dispose of bat-
teries that leak mercury and cadmium
into the groundwater and cause toxic
air emissions when incinerated. Today,
batteries account for 68 percent of the
cadmium in landfills and 85 percent of
the mercury. This possible hazard is
not acceptable, and I, for one, will ap-
preciate the opportunity to dispose of
my batteries in an environmentally
sound manner.

With passage of H.R. 2024, consumers
will be able to walk into any store that
sells batteries and leave them for recy-
cling. Consumers will be able to read
right on the label, through uniformed
labeling, that the battery they have
purchased is recyclable. All retailers
have to do is to set up battery recy-
cling receptacles. Furthermore, H.R.
2024 allows the battery industry to
launch a voluntary recycling program
which will promote the shipments of
used batteries to a central recycling
center directly from the retailer.

This is perfect common-sense envi-
ronmental legislation. H.R. 2024 does
not create an expensive, out-of-control
Government program. The shipments
of batteries to the recycling center will
be prepaid for by the Rechargeable Bat-
tery Recycling Corp., which is made up
of nearly every one of the battery man-
ufacturers and consumer industry in-
terests.

I cannot imagine a more convenient
process. This bill will accomplish re-
moving batteries related mercury and
cadmium from the waste stream, which
means a healthier safer environment
for all.

This is common sense, Mr. Speaker,
commonsense legislation that we
should enact today on a bipartisan
basis.

Mr. PALLONE. Mr. Speaker, I yield
30 seconds to the gentleman from Cali-
fornia [Mr. MILLER].

Mr. MILLER of California. Mr.
Speaker, I thank the gentleman for
yielding me the time.

The previous speaker in the well
quite properly predicted he too will
earn a fig leaf. He quite properly stated
he will not be able to hide behind it be-
cause right now we are sending all the
heavy hitters against the environment
to the well. He, too, had a perfect score
of five for five against protecting chil-
dren from arsenic in their drinking
water, against adequate funding for our
Nation’s toxic waste cleanup programs
to allow industry to pollute our drink-
ing water and an effort to stop EPA
from protecting Americans from expo-
sure to arsenic, dioxin, lead and other
cancer-causing pollutants. The gen-
tleman has a perfect score; he earned
his fig leaf.

Mr. OXLEY. Mr. Speaker, I yield my-
self such time as I may consume.

Mr. Speaker, it appears the other
side does not have a whole lot of sub-
stantive arguments in favor of this leg-
islation, which is unfortunate. Our
good friend from New Mexico and good
friend from New Jersey are carrying a
lot of water for some other folks. It is
nice they drafted somebody from the
other committee to come in and be a
designated hitter, and I do mean hitter.

Mr. Speaker, I yield 1 minute to the
gentleman from Georgia [Mr. DEAL].

Mr. DEAL of Georgia. Mr. Speaker, I
thank the gentleman for yielding me
time.

I walked in and thought this was a
debate about horticulture. I would sug-
gest to the gentleman from California
his analogy to the realm of the horti-
cultural area would be more in the na-
ture of sour grapes rather than fig
leafs, however.

Let us talk about the issue here,
however. The issue is one that is im-
portant to our Nation and my State. I
recently had an opportunity to visit
one of the manufacturing plants in my
State that utilizes the batteries that
will be used in this recycling process. I
think that H.R. 2024, which is the Mer-
cury Containing and Rechargeable Bat-
tery Management Act, is the kind of
bill all of us certainly will support. It
would maximize the environmental
protection and resource recovery
through a vigorous voluntary recycling
program.

I think it is the kind of legislation
that all of us should support in that it
encourages people to do voluntarily
both at the consumer level, at the re-
tail level and at the manufacturer’s
level what all of us would like to do,
and that is to reduce the toxins in our
environment.

H.R. 2024, the Mercury Containing and Re-
chargeable Battery Management Act, is a bill
which maximizes environmental protection and
resource recovery through a vigorous, vol-
untary recycling program. H.R. 2024 will make
it more efficient, and less costly to handle bat-
teries in an environmentally sound manner. It
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will phase out the use of mercury in batteries
nationally and is consistent with many State
laws. Last, H.R. 2024 is an important step in
reducing toxics in the waste stream without
imposing expensive mandates on local gov-
ernments. The bill has enjoyed bipartisan sup-
port in both the House and Senate and is sup-
ported by the Clinton administration.

I would like to make two additional com-
ments in regard to this legislation that I hope
the public will take note of. First, I would like
to recognize and commend both the Repub-
lican and Democratic staff for their hard work
in crafting a bill that all parties could agree on.
While there may have been differences along
the way, you established a common ground
from which you could work together to develop
a solution. It is unfortunate that bipartisan en-
vironmental efforts such as these are too often
overlooked.

Second, let me emphasize that Republicans
are respectful of American’s desire to protect
the environment. We embrace opportunities to
work with our colleagues across the aisle in
any effort to strengthen and improve our Na-
tion’s environmental laws.

H.R. 2024 is an important example of our
commitment. It is my hope that the public will
look beyond the political rhetoric and media
bias that is typically associated with environ-
mental legislation. The fact is that Republicans
have the same environmental concerns as our
constituents. H.R. 2024 is but one example of
how we are addressing the issue of solid
waste disposal. This is a bill that we can all be
proud of. I believe that many more opportuni-
ties exist for me to return to this well and tell
the public what Republicans are doing to pro-
tect the environment.

Mr. PALLONE. Mr. Speaker, I yield 3
minutes to the gentleman from New
Mexico [Mr. RICHARDSON].

(Mr. RICHARDSON asked and was
given permission to revise and extend
his remarks.)

Mr. RICHARDSON. Mr. Speaker, my
only regret is that this legislation has
taken so long to progress through the
Congress. As I mentioned before, I in-
troduced a similar bill in the 103d Con-
gress. It is good that we are making
this initiative now so that it becomes
law.

Mr. Speaker, this legislation that we
are considering today seeks to protect
our environment by providing real re-
lief from the toxic effects of mercury,
lead and cadmium in landfills and in-
cinerators. This bill, which I am a co-
sponsor of, and its counterpart in the
other body shares the same goal of re-
moving regulatory barriers to the im-
plementation of an industry sponsored
program to collect and recycle ni-cad
rechargeable batteries.

Currently, 350 million nickel bat-
teries are being sold in the country
each year, and about 40 percent are
sold to household consumers. Most of
these batteries will therefore end up in
solid waste landfills, since households
have no alternative opportunity to re-
cycle.

The legislation we are discussing
today is going to inform consumers
that these batteries can be recycled. In
fact, consumers are conveniently going
to be able to return used recharageable

batteries to battery retailers who will
have collection containers at their
stores.

There is wide consensus and support
of this issue. The bills have been en-
dorsed by the Conference of Mayors,
the National Conference of State Leg-
islators, and industry has made a posi-
tive effort in moving this bill. I am
pleased to join these groups in support-
ing legislation that does offer workable
solutions.

Mr. Speaker, I understand that there
are some concerns regarding this legis-
lation. I hope we can work them out to
resolve these concerns so that we can
finally see this important issue become
law.

Mr. Speaker, I think the point that
needs to be made is, now that it ap-
pears that we are moving with some
environmental initiatives in the Com-
mittee on Commerce, I would commend
the gentleman from Ohio [Mr. OXLEY],
the chairman, and urge him to move
ahead on some other very important
initiatives, a bipartisan bill that does
not pass a cleanups on the taxpayer, a
safe drinking water bill that keeps pub-
lic health as a top priority.

I think for those of us that also serve
on the Committee on Resources, let us
move ahead with a sensible parks re-
form bill, not a bill that moves ahead
to try to shut down some of our na-
tional parks. A fair concessions bill
that does not make it easier for conces-
sionaires and the big operators to have
a sweetheart deal as they manage the
national parks.

In addition to that, a bill that is fair
on the grazing issue is coming up in
the Committee on Resources very soon.
Let us make these bipartisan. Chair-
man OXLEY is somebody who has craft-
ed bipartisan bills. I urge him in the
days ahead, besides this commendable
effort, to move in that direction on
some of the bills I mentioned.

Today, though, this battery recycling
bill is a good bill. It should be ap-
proved. It is bipartisan. But we have to
move beyond this small bill into the
major issues affecting the environment
in the days ahead.

b 1515

Mr. OXLEY. Mr. Speaker, I reserve
the balance of my time.

Mr. PALLONE. Mr. Speaker, I yield
such time as he may consume to the
gentleman from California, [Mr. MIL-
LER].

Mr. MILLER of California. Mr.
Speaker, I would just say that if the
Yankees had such heavy hitters in
their lineup as you have against the
environment, they would win the
World Series. The gentleman from
Georgia, [Mr. DEAL], who just spoke
earlier in the well in favor of this legis-
lation, in fact has a perfect record of
voting 5 for 5 against the environment,
against protecting children from ar-
senic in their drinking water and
against adequate funding for our Na-
tion’s toxic waste cleanup to allow cor-
porate polluters to dump 70,000 chemi-

cals in our Nation’s rivers and to allow
industry to pollute our drinking water
and to stop the EPA from protecting
America from arsenic, dioxin, lead and
other cancer-causing pollutants. So,
again, a perfect score for Mr. DEAL of
Georgia against the environment. Once
again, he has earned his fig leaf, but he
will not be allowed to hide it when his
real environmental record is exposed
against the legislation today.

Mr. OXLEY. Mr. Speaker, if the gen-
tleman from New Jersey will proceed,
then I will be glad to close.

Mr. PALLONE. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, let me say, that I be-
lieve that this battery recycling bill is
an important bill, as is the Coastal
Zone Management Act which I believe
we will be taking up next. They are im-
portant to my district, to the State of
New Jersey. But I think that what we
are hearing from our side of the aisle is
a tremendous frustration over the fact
that major pieces of legislation that re-
late to the environment, such as the
Superfund, which is before the Com-
mittee on Commerce, such as safe
drinking water, such as the Clean
Water Act, which already passed this
House, that consistently over the last
year, since the beginning of 1995, the
Republican leadership has made an ef-
fort to weaken major environmental
laws and also has made a major effort
to cut back on the amount of money
that is available through appropriation
bills, through the budget bill for envi-
ronmental enforcement.

I was very saddened really to learn
today that even though it is the day
after Earth Day and even though the
Republican leadership and my col-
leagues on the Committee on Com-
merce on the other side are bringing up
these bills today that are important,
that nonetheless, we continue to see an
effort by Speaker GINGRICH and the
leadership to press on through the ap-
propriations process in providing less
money for environmental enforcement
and also in insisting on continuing
with these antienvironmental riders in
the appropriation bills.

We were out on the lawn in front of
the Capitol just about an hour ago, Mr.
MILLER and myself, and also the gen-
tleman from Wisconsin [Mr. OBEY].
And we were told that the gentleman
from Louisiana [Mr. LIVINGSTON] and
the Republican leadership insist on
antienvironmental riders that would
eliminate the EPA’s role in wetlands
protection, eliminate the possibility of
designating for Superfund sites, not al-
lowing the EPA to proceed with stand-
ards for radon, even though in my
home State of New Jersey that is a
major issue because of the radon and
radiation contamination that has been
found in some of the drinking water in
Ocean County.

So we are extremely upset over the
fact that the Republican leadership
continues this effort to turn back the
clock on environmental protection. As
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much as we are supportive of the bills
that are coming up today, we insist
upon the fact that we will make a
point over the next few weeks and cer-
tainly over the next few months until
such time as we are successful in stop-
ping this Republican raid on the envi-
ronment.

Mr. Speaker, I yield back the balance
of my time.

Mr. OXLEY. Mr. Speaker, we have
been blessed by the chairman of the
Committee on Resources who has been
drawn to this debate.

Mr. Speaker, I yield 2 minutes to the
gentleman from Alaska [Mr. YOUNG].

(Mr. YOUNG of Alaska asked and was
given permission to revise and extend
his remarks.)

Mr. YOUNG of Alaska. Mr. Speaker, I
came to the floor because I have been
listening to the tirade. Very frankly, I
was questioning the validity of some of
the arguments. We are talking about a
very good bill here on this side of the
aisle.

All I hear Members say on the other
side is that for some reason Repub-
licans are going to sell the national
parks. That is an outright distortion.
That is an outright distortion that is
being said by Secretary Babbitt. In
fact, it is being said by that side of the
aisle.

I just wanted the people that might
be watching this show to say, and show
me anyplace, anytime anywhere we
ever suggested such an action on this
side. The bill, in fact, Mr. Babbitt says
that we are trying to pass to sell the
park was his bill. It was supported by
the gentleman from Minnesota [Mr.
VENTO]. It was voted on by Mr. MILLER.
It was voted on that side of the aisle
last session when they were in power.

Now all of a sudden we are the bad
guys. Now, shame on you. I am going
to suggest respectfully what is occur-
ring here is a gamut for this television
for people that watch it to tell some
things that have been distorted com-
pletely out of context and where they
do not take the responsibility. I have
listened to the gentleman from New
Jersey be on the floor one time. One
time I was sitting in the chair. I had to
listen to the nonsense that he spouts,
and it is nonsense about how bad we
are. And I challenged him, show us
where. What have we done in our com-
mittee that has been bad? Nothing. We
have done everything good, 13 bills
have been signed out of the committee
by this President. Some of those he did
not vote for, but the President did sign
them.

So I think it is time we bring a little
light to this subject here, a little back
to what we are talking about, this bill
today, this small battery bill to try to
dispose of something that could be
damaging, a bill that came out of Mr.
OXLEY’s committee that is non-
controversial. To have this kind of
rhetoric continued on and on is totally,
I think, irresponsible.

Mr. PALLONE. Mr. Speaker, I ask
unanimous consent to reclaim my

time. My understanding, from the gen-
tleman from Ohio [Mr. OXLEY], was
that he was going to be the last speak-
er and that he would close. Now that
the gentleman from Alaska [Mr.
YOUNG] has spoken, I would ask to re-
claim my time.

The SPEAKER pro tempore [Mr.
UPTON]. Is there objection to the re-
quest of the gentleman from New Jer-
sey?

Mr. YOUNG of Alaska. Mr. Speaker, I
object.

The SPEAKER pro tempore. Objec-
tion is heard.

Mr. OXLEY. Mr. Speaker, I yield my-
self such time as I may consume to
close.

Mr. Speaker, it is unfortunate, given
all of the work that was done on this
battery bill, the fact that we heard tes-
timony from the EPA. Much of the tes-
timony at the time when it was taking
place in our subject committee, was
criticized by the gentleman from New
Jersey as being unrealistic and rather
nitpicking, I think was the term he
used. But despite that, we worked very
hard on a bipartisan basis to put to-
gether a good piece of legislation, a bill
that passed unanimously in the Senate.

It had a great deal of momentum,
that was supported by industry, as a
matter of fact encouraged by industry,
supported by virtually every environ-
mental group. To bring it to the floor
and end up with some kind of a dog and
pony show orchestrated by the gen-
tleman from New Jersey and his cohort
from California is really, I think, un-
fortunate in this situation.

When we start dealing with bills like
Superfund, I am assuming the gen-
tleman from California and I know my
friend from New Jersey are very sup-
portive of getting a good Superfund re-
form bill out there. Everybody as-
sumes, everybody knows that the exist-
ing Superfund law is badly flawed and
needs fixing. That is what we have been
working on. I would hate to think, Mr.
Speaker, that somehow if we brought a
bipartisan Superfund bill to this floor,
which is our goal, that we would have
the kind of cheap shots that are taking
place on the floor of this House on a
very important issue.

So I am very disappointed today. If
the gentleman wants to vote against
the battery bill, then go ahead and yell
‘‘no’’ as loud as you want to. But I
would suggest if you are serious about
environmental protection, instead of
making slogans and little cutouts for
television, you would by very support-
ive of this strong bipartisan bill that
will get a lot of mercury and cadmium
out of the system and help clean up the
environment.

You can have it one or two ways, but
you cannot have it both ways.

Mr. GILLMOR. Mr. Speaker, I rise in strong
support of H.R. 2024, the Mercury-Containing
and Rechargeable Battery Management Act. I
am an original cosponsor of this legislation
and am glad that we are able to finally bring
this bill to the floor.

Mercury and cadmium are elements that
can cause significant environmental harm. The

U.S. Public Health Service’s Agency for Toxic
Substances and Disease Registry report seri-
ous problems with mercury and cadmium con-
tainment in landfills. In fact, within New York
alone, batteries account for 68 percent of the
cadmium at landfills and 85 percent of the
mercury. The legislation before us today would
help to make our landfills safer and less toxic
by providing a more environmentally friendly
alternative to current practices for battery dis-
posal.

Specifically, H.R. 2024 addresses three nec-
essary areas that are essential to getting an
effective, private sector-driven program estab-
lished. First, it educates consumers on the
need to recycle by setting up a uniform label-
ing system for nickel-cadmium and other re-
chargeable batteries. Second, it removes com-
mand-and-control regulatory hurdles that now
prohibit a viable, voluntary recycling program
from existing. Third and lastly, it bans the use
of mercury in some batteries and limits its use
in others. These reforms should provide us
commonsense benefits that resonate on sev-
eral levels.

Mr. Speaker, this bill has suffered deaths in
two previous Congresses that should not have
occurred. Today’s consideration is proof of the
worthiness of the ideas contained in this bill.
I am pleased that, unlike so many other bills
in this Congress, we were able to work in a bi-
partisan fashion to find common ground and
pass this legislation. I commend Chairman
BLILEY, the chairman of the subcommittee, Mr.
OXLEY, Mr. PALLONE, and Mr. KLUG for their
hard work on this bill.

Throughout this Congress, the House Com-
merce Committee and this House have spent
time debating cleanup of hazardous waste
sites, allocation of spectrum, reform of the
telecommunications industry, and collection
and management of waste streams. This bill
has implications on all of them in that nickel-
cadmium and related mercury containing bat-
teries are used for cellular phones and laptop
computers, whose widespread use will be es-
calating.

Yesterday, our country took time out during
Earth Day activities to reflect on ways to make
our environment better. Recycling has long
been considered part of the environmental tri-
umvirate of: reduce, reuse, and recycle. In
fact, I believe this bill accomplishes all three of
these tenets by limiting the use of mercury in
batteries, moving these batteries out of the
waste stream, and collecting the batteries for
future purposes. I hope all my colleagues will
see the wisdom of the efforts contained in
herein and will overwhelmingly support this
legislation.

Mr. STEARNS. Mr. Speaker, I rise today in
support of this environmentally sound legisla-
tion. Through its comprehensive collection,
education, and recycling programs, the Mer-
cury-containing and Rechargeable Battery
Management Act will effectively reduce the
presence of mercury, cadmium, and other
metals from batteries in the solid waste
stream.

The use of as many as 2.5 billion dry cells
every year has made significant contributions
to the high levels of mercury and cadmium in
the solid waste stream. As dry cell batteries
break down, their toxic contents are released
into groundwater resources. In incinerators,
toxins are emitted through the combustion of
these dry-cell batteries.

Through industry’s collaboration with the
EPA, State and local governments, retailers,
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and the recycling industry, a voluntary recy-
cling program for nickel-cadmium batteries has
been developed. The final step toward imple-
mentation of this program will be completed by
passing this legislation today.

Two important provisions in this legislation
establish uniform labeling procedures, and uni-
form collection, storage, and transportation re-
quirements for these recyclable batteries. The
labeling requirement will clearly inform those
who buy the batteries that they are recyclable.
The transportation requirements are stream-
lined, providing further encouragement for par-
ticipation in this voluntary program.

The recycling program will promote the ship-
ment of used batteries to a central recycling
center, keeping them out of our local landfills
and incinerators. The battery industry strongly
supports this program, as well as the Amer-
ican people. At no cost to the Federal Govern-
ment, we have the opportunity to efficiently
and swiftly put these recycling programs into
action.

Mr. Speaker, I am proud to support this leg-
islation which takes a positive step in working
for the common goal of preserving the envi-
ronment.

Mrs. THURMAN. Mr. Speaker, I am de-
lighted to express my strong support for H.R.
2024, the Mercury-containing and Recharge-
able Battery Management Act. Today, we will
take an important step toward making this
earth a cleaner place. The battery bill will en-
sure that nickel-cadmium batteries get out of
the waste stream and into the recycling
stream.

In my district, energizer power systems em-
ploy 1,400 people. In fact, our Alachua plant
is one of only two facilities in the United
States that produces nickel-cadmium batteries.

We may be one of the only one’s producing
them, but you all use them. Nickel-cadmium
batteries are used in power tools, appliances,
cellular and cordless phones, and so many
other every day products.

Recognizing the danger the disposal of
these batteries posed, 13 States, including
Florida, took the initiative to label and recycle
the batteries. Industry has done a terrific job in
promoting the labeling and recycling pro-
grams, particularly through the creation of the
Rechargeable Battery Recycling Corporation
[RBRC] Manufacturers fund the recycling pro-
grams and the RBRC is charged with collect-
ing and recycling the used batteries. The Fed-
eral Government isn’t spending tax dollars to
set up a new bureaucracy, industry is financ-
ing and administering the program itself.

Actions like these are examples of the kind
of good corporate citizenship we want to en-
courage. More than 100 companies helped to
create the RBRC and, together, they work to
ensure that their products do no harm to our
environment.

The problem is that conflicting State regula-
tions about labeling and collecting have hin-
dered the RBRC’s ability to fully achieve its
goals. Today, we will enact uniform environ-
mental labeling standards and allow for na-
tional collection of nickel-cadmium batteries by
retail stores. These actions will help the ener-
gizer bunny keep going and going—then be
recycled—so he can keep going and going
again.

I am delighted that we have bipartisan sup-
port for this bill that not only addresses nickel-
cadmium, but also phases out the use of mer-
cury in batteries. I am pleased that the 1,400

hard-working energizer employees in my dis-
trict have taken an active role in promoting
this legislation.

I commend their efforts and urge the House
to vote for the passage of H.R. 2024.

Mr. TORRES. Mr. Speaker, I am pleased to
see the House addressing the issue of recy-
cling. The bill under consideration today would
encourage voluntary battery recycling, curtail
the use of mercury-containing batteries and
improve the procedures for recycling such bat-
teries. The bill is a step in the right direction,
but it’s only a very small, half-step. We can
and we should be doing much more to fix our
country’s critical solid waste disposal prob-
lems.

Common items such as lead acid batteries,
newsprint, motor oil and tires continue to clog
neighborhood landfills, incinerators and sew-
ers. Communities all over America continue to
grapple with the serious health and safety
hazards that result. There is a way, however,
to turn these items usually treated as trash
into valuable resources. And there is a way to
meet this environmental challenge, which does
not rely on command and control regulation.

Mr. Speaker, 7 years ago, along with the
late Senator John Heinz and former Senator
Wirth, I introduced a innovative concept in en-
vironmental protection. The idea was simple—
use market forces to achieve environmental
protection. Very simply, our legislation offered
a solution to the demand side of the supply-
and-demand equation.

Recycling is not just the process of having
a product collected, recycling means turning
the old product into a new product and using
it again. Garbage is still garbage unless it has
value throughout its lifecycle. Unfortunately,
because there is currently no stable market for
recycled materials, our separated garbage too
often ends up buried in the dump.

The legislation I have reintroduced this Con-
gress would give companies an incentive to
recycle the goods they produce, while giving
them the freedom to determine the most effi-
cient and least expensive way to do so. The
bills employ a system of tradable credits. The
credits serve as the medium of exchange in
recycling markets. Manufacturers would be re-
quired to use an annually increasing percent-
age of recycled materials. If unable to meet
the content standard for a given year, a manu-
facturer could achieve compliance by purchas-
ing recycling credits from other manufacturers
who exceed their targets.

The bills, H.R. 1522, H.R. 1523, H.R. 1524,
and H.R. 1525, represent innovative proposals
to foster the lead battery, oil, newsprint, and
tire recycling industries. I encourage my col-
leagues to consider these incentive-based bills
and join me in promoting a more comprehen-
sive approach to addressing the serious solid
waste challenges we face as a nation.

Mr. OXLEY. Mr. Speaker, I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Ohio [Mr. OXLEY]
that the House suspend the rules and
pass the bill, H.R. 2024, as amended.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was passed.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr. OXLEY. Mr. Speaker, I ask unan-
imous consent that all Members may
have 5 legislative days within which to
revise and extend their remarks on
H.R. 2024, as amended.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Ohio?

There was no objection.
f

EXTENDING TIME FOR DEBATE ON
H.R. 1965, COASTAL ZONE PRO-
TECTION ACT OF 1996

Mr. SAXTON. Mr. Speaker, I ask
unanimous consent that during the
consideration today of H.R. 1965 under
suspension of the rules, debate be lim-
ited to 60 minutes, equally divided and
controlled by the chairman and the
ranking member of the Committee on
Resources or their designees.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from New Jersey?

There was no objection.
f

COASTAL ZONE PROTECTION ACT
OF 1996

Mr. SAXTON. Mr. Speaker, I move to
suspend the rules and pass the bill
(H.R. 1965) to reauthorize the Coastal
Zone Management Act of 1972, and for
other purposes, as amended.

The Clerk read as follows:

H.R. 1965

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Coastal
Zone Protection Act of 1996’’.
SEC. 2. FINANCIAL ASSISTANCE FOR DEVELOP-

MENT OF STATE COASTAL PRO-
GRAMS.

(a) REAUTHORIZATION OF PROGRAM.—Sec-
tion 305(a) of the Coastal Zone Management
Act of 1972 (16 U.S.C. 1454(a)) is amended—

(1) by striking ‘‘1991, 1992, and 1993’’ and in-
serting ‘‘1997, 1998, and 1999’’; and

(2) by striking ‘‘two’’ and inserting ‘‘four’’.
(b) TERMINATION OF PROGRAM.—
(1) IN GENERAL.—Section 305 of the Coastal

Zone Management Act of 1972 (16 U.S.C. 1454)
is amended—

(A) by striking subsection (a);
(B) by striking ‘‘(b)’’; and
(C) by amending the heading to read as fol-

lows:

‘‘SUBMITTAL OF STATE PROGRAM FOR
APPROVAL’’.

(2) CONFORMING AMENDMENTS.—Section
308(b)(2)(B) of the Coastal Zone Management
Act of 1972 (16 U.S.C. 1457(b)(2)(B)) is amend-
ed—

(A) in clause (iv) by adding ‘‘and’’ after the
semicolon;

(B) by striking clause (v); and
(C) by redesignating clause (vi) as clause

(v).
(3) EFFECTIVE DATE.—This subsection shall

take effect on October 1, 1999.
SEC. 3. IMPLEMENTATION ASSISTANCE FOR

COASTAL ZONE ENHANCEMENT.
Section 309(b) of the Coastal Zone Manage-

ment Act of 1972 (16 U.S.C. 1456b(b)) is
amended—

(1) by inserting ‘‘(1)’’ before ‘‘Subject to’’;
and
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(2) by adding at the end the following new

paragraph:
‘‘(2)(A) In addition to any amounts pro-

vided under section 306, and subject to the
availability of appropriations, the Secretary
may make grants under this subsection to
States for implementing program changes
approved by the Secretary in accordance
with section 306(e).

‘‘(B) Grants under this paragraph to imple-
ment a program change may not be made in
any fiscal year after the second fiscal year
that begins after the approval of that change
by the Secretary.’’.
SEC. 4. AUTHORIZATION OF APPROPRIATIONS

FOR GRANTS.
Section 318 of the Coastal Zone Manage-

ment Act of 1972 (16 U.S.C. 1464) is amended—
(1) by striking ‘‘SEC. 318.’’ and all that fol-

lows through subsection (a) and inserting the
following:

‘‘SEC. 318. (a) There are authorized to be
appropriated to the Secretary, to remain
available until expended—

‘‘(1) for grants under sections 306, 306A, and
309—

‘‘(A) $47,600,000 for fiscal year 1997;
‘‘(B) $49,000,000 for fiscal year 1998; and
‘‘(C) $50,500,000 for fiscal year 1999; and
‘‘(2) for grants under section 315—
‘‘(A) $4,400,000 for fiscal year 1997;
‘‘(B) $4,500,000 for fiscal year 1998; and
‘‘(C) $4,600,000 for fiscal year 1999.’’;
(2) by striking subsection (b); and
(3) by redesignating subsections (c) and (d)

in order as subsections (b) and (c).
SEC. 5. COASTAL ZONE MANAGEMENT FUND.

(a) AUTHORIZATION FOR ADMINISTRATIVE EX-
PENSES.—Section 308(b)(2)(A) of the Coastal
Zone Management Act of 1972 (16 U.S.C.
1456a(b)(2)(A)) is amended to read as follows:

‘‘(A) Expenses incident to the administra-
tion of this title, in an amount not to exceed
for each of fiscal years 1997, 1998, and 1999 the
higher of—

‘‘(i) $4,000,000; or
‘‘(ii) 8 percent of the total amount appro-

priated under this title for the fiscal year.’’.
(b) AUTHORIZATION FOR PROGRAM DEVELOP-

MENT GRANTS.—Section 308(b)(2)(B)(v) of the
Coastal Zone Management Act of 1972 (16
U.S.C. 1456a(b)(2)(B)(v)) is amended to read
as follows:

‘‘(v) program development grants as au-
thorized by section 305, in an amount not to
exceed $200,000 for each of fiscal years 1997,
1998, and 1999; and’’.
SEC. 6. MATCHING REQUIREMENT.

Section 315(e)(3) of the Coastal Zone Man-
agement Act of 1972 (16 U.S.C. 1461(e)(3)) is
amended by adding at the end the following
new subparagraph:

‘‘(C) Notwithstanding subparagraphs (A)
and (B), financial assistance under this sub-
section provided from amounts recovered as
a result of damage to natural resources lo-
cated in the coastal zone may be used to pay
100 percent of the costs of activities carried
out with the assistance.’’.
SEC. 7. AQUACULTURE IN THE COASTAL ZONE.

The Coastal Zone Management Act of 1972
is amended—

(1) in section 306A(b) (16 U.S.C. 1455a(b)) by
adding at the end of the following:

‘‘(4) The development of a coordinated
process among State agencies to regulate
and issue permits for aquaculture facilities
in the coastal zone.’’; and

(2) in section 309(a) (16 U.S.C. 1456b(a)) by
adding at the end the following:

‘‘(9) Adoption of procedures and policies to
evaluate and facilitate the siting of public
and private aquaculture facilities in the
coastal zone, which will enable States to for-
mulate, administer, and implement strategic
plans for marine aquaculture.’’.
SEC. 8. APPEALS TO THE SECRETARY.

The Coastal Zone Management Act of 1972
is amended by adding at the end the follow-
ing new section:

‘‘APPEALS TO THE SECRETARY

‘‘SEC. 319. (a) NOTICE.—The Secretary shall
publish in the Federal Register a notice indi-
cating when the decision record has been
closed on any appeal to the Secretary taken
from a consistency determination under sec-
tion 307(c) or (d). No later than 90 days after
the date of publication of this notice, the
Secretary shall—

‘‘(1) issue a final decision in the appeal; or
‘‘(2) publish a notice in the Federal Reg-

ister detailing why a decision cannot be is-
sued within the 90-day period.

‘‘(b) DEADLINE.—In the case where the Sec-
retary publishes a notice under subsection
(a)(2), the Secretary shall issue a decision in
any appeal filed under section 307 no later
than 45 days after the date of the publication
of the notice.

‘‘(c) APPLICATION.—This section applies to
appeals initiated by the Secretary and ap-
peals filed by an applicant.’’.

The SPEAKER pro tempore. Pursu-
ant to the order of the House of today,
the gentleman from New Jersey [Mr.
SAXTON] and the gentleman from Cali-
fornia [Mr. MILLER] each will be recog-
nized for 30 minutes.

The Chair recognizes the gentleman
from New Jersey [Mr. SAXTON].

Mr. SAXTON. Mr. Speaker, I yield
myself such time as I may consume.

(Mr. SAXTON asked and was given
permission to revise and extend his re-
marks.)

Mr. SAXTON. Mr. Speaker, I am
pleased that the House is considering
H.R. 1965, the Coastal Zone Protection
Act of 1996. It is certainly an appro-
priate way to show our commitment to
the environment and to celebrate
Earth Day.

I introduced H.R. 1965 10 months ago,
and 129 of my colleagues are now co-
sponsors. Certainly this broad biparti-
san support shows the popularity of the
Coastal Zone Program and the need to
act on this reauthorization.

In light of the enormous growth of
coastal populations, Congress passed,
and President Richard Nixon signed
into law, the Coastal Zone Manage-
ment Act—also known as CZMA—in
1972. That growth has not abated in the
24 years since the original Act was
passed, and forecasts predict that sig-
nificant growth will continue in coast-
al areas. The CZMA provides grants to
States that develop federally approved
coastal zone management—or CZM—
plans. It also allows States with ap-
proved plans to review Federal actions
for consistency with those plans.

Twenty-nine of the thirty-five eligi-
ble coastal States and territories have
federally approved CZM plans, and five
others are working to prepare accept-
able plans. These twenty-nine approved
plans include 95,000 miles of coastline,
almost 95 percent of the national total.

For a relatively small expenditure of
Federal dollars and without imposing
any additional Federal regulatory bur-
den, this program has been very suc-
cessful in getting States to improve
their coastal planning programs on a
totally voluntary basis.

H.R. 1965 reauthorizes funding for
grants to States to develop, imple-
ment, and update their coastal zone

management programs for fiscal years
1997 through 1999; bases authorization
levels for State grants and Federal ad-
ministrative expenses on the amounts
appropriated for these programs; pro-
vides the States with more discretion
in the use of their grants; and sets a
time limit for final decisions on con-
sistency appeals.

This is an excellent bill. It continues
the existing program with only minor
modifications. However, those changes
provide additional flexibility to the
States, establish fiscally responsible
authorization levels, and streamline
the consistency review process. These
are all positive accomplishments, and
they deserve the enthusiastic support
of this body.

I urge an ‘‘aye’’ vote on this most im-
portant environmental bill.
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Mr. Speaker, I reserve the balance of
my time.

Mr. MILLER of California. Mr.
Speaker, I yield myself 7 minutes.

(Mr. MILLER of California asked and
was given permission to revise and ex-
tend his remarks.)

Mr. MILLER of California. Mr.
Speaker, I rise in support of this legis-
lation, as I did with the previous legis-
lation, and I want to commend the gen-
tleman from New Jersey [Mr. SAXTON]
for his work on getting this reauthor-
ization of the coastal zone manage-
ment legislation passed in our commit-
tee and to the floor.

This is a good bill. The substitute
amendment that has been suggested
has been agreed to on a bipartisan
basis and has the support of the admin-
istration.

Let me say, Mr. Speaker, that this
discussion today is not just abut coast-
al zone management or not just about
battery recycling. What we went
through with the presentation of the
previous bill, and with this bill also, is
that at a time when we were talking
about recycling batteries and, there-
fore, removing toxics from the environ-
ment, what we saw is that most of the
people who came and supported recy-
cling batteries and removing toxins
from the environment, in fact, had
voted five out of five times against, in
crucial bills, in the clean water bill and
regulatory reform and amendments
and motions to recommit, had voted
against removing arsenic from drink-
ing water, had voted against removing
arsenic dioxin, lead and other cancer-
causing pollutants, had voted to liber-
alize the rules on pollution.

So it was not about recycling bat-
teries, and I daresay if the speakers on
this legislation have the same voting
record with respect to coastal zone
management, then we, too, will award
them fig leafs to show that they, in
fact, cannot hide behind this good and
noncontroversial bill when, in fact,
they have voted previously in this ses-
sion against coastal nonpoint pollution
control to try to regulate many of the
pollutions that flow into our coastal
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zones for dumping more sewage into
our oceans.

At a time when we want to regulate
the coastal zone of our States and im-
prove them for our citizens, they voted
to liberalize how much more sewage we
can put into the ocean. They voted
against the protection of the wetlands
in many of these same areas, an
amendment that was offered on a bi-
partisan basis.

They voted for gutting the Clean
Water Act where, if we do not clean up
our rivers and our streams and sewage
and others, then it all flows into the
coastal zone and we have an increased
amount of pollution floating.

So what we are saying is we cannot
have it both ways, we cannot engage in
hyprocrisy, we cannot say well, we are
for coastal zone management because
the whole Congress is for it, appar-
ently. It is a unanimously supported
legislation. It is a bipartisan bill. It is
supported by the administration. But
on these key issues earlier in this ses-
sion of Congress, in this session of Con-
gress, our colleagues voted five for five
against the environment, just as many
of the speakers on the previous legisla-
tion sought to support battery recy-
cling, which is good, but the hypocrisy
of their position when they voted not
to remove lead and arsenic and dioxin
and other materials from our environ-
ment.

Those are the records. Those are the
votes. those are the ones that are
taken, and that is the record of their
votes.

Mr. OXLEY. Mr. Speaker, will the
gentleman yield?

Mr. MILLER of California. I yield to
the gentleman from Ohio.

Mr. OXLEY. Mr. Speaker, I thank
the gentleman for yielding.

So let me understand that unless
every Member votes the liberal line on
every environmental issue, then he is
not——

Mr. MILLER of California. Reclaim-
ing my time, no; that is not the issue.
the issue is whether my colleagues vote
for or against the environment, wheth-
er they vote for or against the environ-
ment on a consistent basis.

There is nothing liberal or conserv-
ative about taking arsenic out of the
drinking water of children. There is
nothing liberal or conservative about
taking dioxin, lead, and other cancer-
causing agents out of the environment
of the children. There is nothing liberal
or conservative about keeping people
from dumping pollution into our
oceans, about dumping sewage into our
oceans that comes back to haunt the
people who want to use the beaches,
the wetlands, and the recreational
area.

This is not about liberal or conserv-
atism. This is about people’s voting
records who, on the day after Earth
Day, under the direction of the major-
ity leader, want to present a theme to
America that somehow the Repub-
licans are back on the environment.

The fact is for 16 months our col-
leagues have led the most comprehen-

sive assault on the basic environmental
laws of this country, and we think
there is a certain amount of hypocrisy
in that, and we are seeking to point
that out. And it has nothing to do with
ideology. It has to do with the recorded
votes taken by Members of this Con-
gress in the previous four sessions on
dealing with these issues of nonpoint
pollution control, on ocean dumping of
sewage, on protecting wetlands, on the
Clean Water Act, on the question of re-
moving arsenic from drinking water,
votes that we all remember that we
had on the floor of this Congress where
the gentleman and others, myself and
others, are all recorded on those meas-
ures.

Mr. Speaker, I reserve the balance of
my time.

Mr. SAXTON. Mr. Speaker, I yield 1
minute to the gentleman from Ohio
[Mr. OXLEY].

Mr. OXLEY. Mr. Speaker, I thank
the gentleman for yielding this time to
me, and I cannot resist responding to
my friend from California because it is
really how he defines these votes, that
somehow, if we happen to vote against
his particular position, that happens to
be allegedly a vote against the environ-
ment or some of his left friends who de-
fine it that way.

The fact is that all of us share this
same goal of environmental protection,
but we find that there are different
ways to get there, sometimes more ef-
fective ways, if we used the power of
the market, for example, to do that.

We did that in the clean air bill. My
friend from California will remember
when we provided SO2 emissions allow-
ances that are now being traded by
companies in Chicago. It is a very ef-
fective way to delay with air pollution.
I think there is a different way to do it,
and I think a better way and a more ef-
fective way and a more efficient way.
We differ on that. We do not differ on
our goals, and I think that is where the
gentleman is in error.

Mr. MILLER of California. Mr.
Speaker, I yield such time as he may
consume to the gentleman from New
Jersey [Mr. PALLONE].

Mr. PALLONE. Mr. Speaker, I want
to thank the gentleman from Califor-
nia and point out how strongly I feel
that what we are engaged in here today
and what the Republican leadership is
engaged in here today is essentially
what I call a ‘‘green scam.’’ They are
putting up the Coastal Zone Manage-
ment Act for reauthorization, which is
certainly a good bill, but they are put-
ting it up a day after Earth Day, an ef-
fort to try and give the impression that
the Republican majority and that their
leadership is in favor of protecting the
ocean environment. And, in fact, noth-
ing could be further from the truth.

The fact of the matter is, from the
very beginning, this Republican leader-
ship, from the very beginning of this
Congress in 1995, brought up what I call
the Dirty Water Act, an effort to essen-
tially gut the Clean Water Act and
many of the provisions of that bill

which passed the House but, fortu-
nately, has not passed the Senate, has
been stopped in the Senate, would have
turned back the clock on efforts over
the last 25 or 26 years to protect the
ocean investment.

The gentleman from New Jersey [Mr.
SAXTON], my colleague, has been very
effective in trying to get this CZMA
Act out of committee and brought to
the floor, and I want to congratulate
him today for the accomplishment of
bringing it here to the floor. But the
fact of the matter is that many times
the Republican leadership fought very
hard to have this bill not brought out
of committee and to prevent it from
coming to the floor. And they also
tried to take away all the funding from
the CZMA.

At one time I remember specifically
there was no funding for the bill, and if
it was not for the fact that he and some
of the other Republicans that do care
about clean water were willing to take
a stand, we would not be here today.

But that does not take away from the
fact that the Republican majority and
their leadership has been adamant in
their effort to cut back on the Clean
Water Act.

I just want to mention a few of those
things today. I am going to give out 2
big leaves to two individuals: The gen-
tleman from Alaska [Mr. YOUNG] stated
before, he talked about what he was
trying to do to protect the environ-
ment. And, of course, now the gen-
tleman from Ohio [Mr. OXLEY] was say-
ing the same thing. But on five key
votes, both gentlemen, the gentleman
from Alaska and the gentleman from
Ohio, joined with the Republican lead-
ership five out of five times to vote
against coastal nonpoint pollution con-
trol, for dumping more sewage in the
ocean, something that I think is very
important to me, that we not have
ocean pollution in the dumping of sew-
age; against protecting wetlands; for
gutting the Clean Water Act; and, fi-
nally, against allowing the EPA to en-
force wetlands protection. This contin-
ues. They are joining with the Repub-
lican leadership on these points, and,
therefore, I give both of them a fig leaf
at this time.

Mr. SAXTON. Mr. Speaker, I yield 3
minutes to the gentleman from Fort
Yukon, AK [Mr. YOUNG].

(Mr. YOUNG of Alaska asked and was
given permission to revise and extend
his remarks.)

Mr. YOUNG of Alaska. Mr. Speaker,
we only get figleaves from fruit trees.

Now that we have got in this debate
seriously, and I have listened to the
people on the other side of the aisle
talk about the environment, let us talk
about Congressmen that want total
central control. Let us talk about Con-
gressmen that want power in mighty
Washington’s hands. Let us talk about
Congressmen who vote for socialized
Government. Let us talk about Con-
gressmen that, in reality, do not be-
lieve that private property rights, own-
ers have any rights at all. Let us talk
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about Congressmen that decide what is
the environmental agenda as being
touted by the 57 environmental organi-
zations when they are rated 100 percent
by the Sierra Club and Friends of the
Earth, et cetera.

Let us talk about the Congressmen
that do not care about jobs, about peo-
ple that want to work. Let us talk
about Congressmen that believe a kan-
garoo rat is more important than a
man’s livelihood or the homes that
were burnt down because a person
could not farm that land, and after
they could not farm the land the rats
left because there was nothing to eat.

Let us talk about a Government that
does not listen to the people any more
and the Congressmen that support that
type of Government. Congressmen have
believed, in reality, that there is no
freedom of individuals that is good for
the masses, control from Washington,
DC.

And this is what this talk about the
environment is all about.

On my side of the aisle, I have said
the environment must include man. We
cannot exclude man or eventually man
will destroy the environment. But on
that side of the aisle, we cannot touch
anything or that person is against the
environment. One cannot build a
house, one cannot drill for oil, one can-
not take and build a dam. One, in fact,
cannot catch a fish, let alone do any-
thing else, because they are destroying
the environment. It is part of the
zealism of that side of the aisle by cer-
tain leaders that believe that man is
the enemy and he is not to be included.
And that is what the two gentlemen
from California and New Jersey are
talking about, centralized government
power over the individual person.

If I own a piece of property and it is
mine, and I have an endangered species
there and it is there because I have
taken care of it, I can be punished be-
cause of these two gentlemen. I should
be rewarded because I protect the spe-
cies.

But under this administration and
past administrations, the agencies
themselves have come in and told me:
‘‘You are a sinner because you have the
species on your property; thus, you no
longer can do anything with your prop-
erty. You, in fact, ought to be pun-
ished.’’

That is the philosophy of these two
gentlemen.

Today the House is considering H.R. 1965,
the Coastal Zone Protection Act of 1996. This
bill was introduced by JIM SAXTON, and he de-
serves a great deal of credit for his efforts on
behalf of this program.

Enacted in 1972, the CZMA encourages
States to regulate land and water uses which
affect their coastal zones. The program is vol-
untary, but States receive grant money to de-
velop a plan which, when approved by the Na-
tional Oceanic and Atmospheric Administration
(NOAA], makes the States eligible for more
Federal assistance to help manage their
coastal program. In addition, States can re-
view and, in some cases, veto certain Federal
activities which affect their coastal zones and

which are inconsistent with their approved pro-
grams. Twenty-nine States and territories have
approved coastal zone programs.

In fact, to use my home State as an exam-
ple, the Alaska Coastal Management Program
coordinates the permitting process between
Alaska’s 33 coastal districts and local, State
and Federal agencies. This coordination
assures that localities have the opportunity to
have their views on Federal activities fully con-
sidered, and reduces the time and cost of per-
mit approvals. The coastal zone program has
also funded development of comprehensive
wetlands management plans in Juneau and
Anchorage. These plans emphasize local deci-
sionmaking and reduce the regulatory burden
for low value wetlands.

The bill before us today re-auathorizes the
Coastal Zone Management Act through fiscal
year 1999. It provides the States with more
flexibility in program management, and it sets
fiscally responsible authorization levels. I urge
you to support this bill.

Mr. MILLER of California. Mr.
Speaker, I yield 1 minute to the gen-
tleman from New Jersey [Mr.
PALLONE].

Mr. PALLONE. Mr. Speaker, I am so
glad that the previous speaker, the
chairman of the committee, brought up
this job-versus-the-environment issue,
because I think it is really crucial. The
fact of the matter is that a good envi-
ronment mean good jobs and better
jobs and a better economy. No better
illustration of that took place than in
1988 when I was first elected to Con-
gress. We had medical waste, we had
sewage sludge washing up on the Jer-
sey shore. Our beaches were closed. Bil-
lions of dollars were lost to the New
Jersey tourism industry because we
had dirty water.

The Clean Water Act made it possible
for us to clean up those beaches and
provided the funding to do so by up-
grading sewage treatment plants. Now
that tourism is back, the people are
back, the jobs are back. A good envi-
ronment and a clean ocean means good
jobs, and it means a bigger economy.

Do not let anybody from the other
side or anybody try to kid and to say
that there is an issue here of jobs ver-
sus the environment. The two go to-
gether, and a clean environment means
more and better jobs.

Mr. SAXTON. Mr. Speaker, I yield 5
minutes to the gentleman from Utica,
NY [Mr. BOEHLERT], my good friend.

(Mr. BOEHLERT asked and was given
permission to revise and extend his re-
marks.)

Mr. BOEHLERT. Mr. Speaker, I rise
this afternoon in strong support of H.R.
1965, the Coastal Zone Management Re-
authorization Act of 1996.

As we celebrate Earth Day, it is im-
portant that we remember the many
successes we have had in improving the
quality of America’s waters since the
first Earth Day in 1970. The Coastal
Zone Management Act of 1972 has been
an important component of our Na-
tion’s efforts to improve coastal wa-
ters, and today’s consideration of legis-
lation to reauthorize this act is in
keeping with the spirit and intent of
Earth Day.
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The Coastal Zone Management Act of

1972 was signed by President Nixon and
was one of his many environmental ini-
tiatives, which included the creation of
the Environmental Protection Agency,
the enactment of the Clean Air Act,
and the establishment of the Endan-
gered Species Act. I am proud that a
Republican Congress is forwarding leg-
islation to reauthorize the Coastal
Zone Management Act.

Before I go further, I would like to
thank the leadership of the Committee
on Resources, the gentleman from
Alaska [Mr. YOUNG] and the gentleman
from New Jersey [Mr. SAXTON]. This
bill is an excellent example of a bipar-
tisan commonsense approach to pro-
tecting the Nation’s coastal resources.

The Coastal Zone Management Act of
1972 responds to this environmental
need with a Federal-State partnership
intended to encourage wise coastal re-
source management. The program con-
sists of limited Federal funding, plan-
ning requirements, and tools for the
States to ensure consistency and co-
ordination in their management ef-
forts. In general, it has worked well
and has helped to supplement other im-
portant programs, such as the Clean
Water Act.

Today the needs for a strong partner-
ship for coastal perfection are greater
than ever. For example, the Environ-
mental Protection Agency has docu-
mented that 97 percent of the Great
Lakes shoreline miles surveyed have
water quality that is impaired. In addi-
tion, many estuaries are not meeting
their designated uses due to excessive
loadings of pollutants. This can be dev-
astating to not only our environment
but our economy as well.

For example, most of our Nation’s
fish and shellfish industry relies on
bays and estuaries and their adjacent
wetlands as a breeding ground for the
species they harvest. The future of
America’s multibillion dollar rec-
reational fishing industry also depends
on clean, healthy coastal waters.

Because of this connection to water
quality, the Clean Water Act, and
coastal protection, the Committee on
Transportation and Infrastructure has
a significant interest in the Coastal
Zone Management Act and H.R. 1965.
This is particularly true for the Sub-
committee on Water and Power Re-
sources in the Committee on Re-
sources.

At the outset of the 104th Congress,
the Committee on Transportation and
Infrastructure acquired jurisdiction
over marine affairs, including coastal
zone management, as they relate to oil
and other pollution of the navigable
waters. This is in addition to our exist-
ing jurisdiction over pollution in coast-
al waters. The Committee on Transpor-
tation and Infrastructure also has ju-
risdiction over natural resources dam-
ages programs under the Clean Water
Act, the Oil Pollution Act, and
Superfund.

Section 6 of H.R. 1965 has provisions
relating to natural resource damages.
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It is our understanding, however, that
nothing in the bill expands or affects
authorities under those acts.

Mr. Speaker, I would like to engage
the chairman of the subcommittee in a
colloquy with the gentleman from Ohio
[Mr. OXLEY].

Mr. Speaker, I would say to the gen-
tleman from New Jersey, as he knows,
the Comprehensive Environmental Re-
sponse, Compensation and Liability
Act, the Clean Water Act, the National
Marine Sanctuaries Act, and the Oil
Pollution Act authorize natural re-
source damages to be used only to re-
store, replace or acquire the equivalent
of such damaged natural resources.

Is that correct?
Mr. SAXTON. Mr. Speaker, will the

gentleman yield?
Mr. BOEHLERT. I yield to the gen-

tleman from New Jersey.
Mr. SAXTON. Mr. Speaker, that is

correct.
Mr. OXLEY. Mr. Speaker, will the

gentleman yield?
Mr. BOEHLERT. I yield to the gen-

tleman from Ohio.
Mr. OXLEY. Mr. Speaker, it is our

understanding that section 6 of this
legislation does not in any way alter
the determination and use of natural
resource damages collected pursuant to
the Clean Water Act, the Oil Pollution
Act, the Natural Marine Sanctuaries
Act, or the Comprehensive Environ-
mental Response, Compensation and
Liability Act, is that correct?

Mr. SAXTON. If the gentleman from
New York will continue to yield, Mr.
Speaker, that is also correct.

Mr. BOEHLERT. If we could follow
up with a hypothetical, for example,
natural resource damages might be
paid to a Federal, State, or Indian trib-
al trustee for the restoration, replace-
ment, or acquisition of equivalent re-
sources in order to compensate for
those resources that are damaged at a
specific location or site. Is that cor-
rect?

Mr. SAXTON. Mr. Speaker, that too
is correct.

Mr. OXLEY. Mr. Speaker, if the gen-
tleman will continue to yield, some
have raised the issue that section 6
could be used to facilitate the develop-
ment and use of regional restoration
plans. Is it your understanding that
under this legislation, NOAA would
have no authority to create regional
restoration plans?

Mr. SAXTON. That is correct, under
this legislation. However, I do want to
point out that they could have such au-
thority under some other existing law.
This provision will not give them any
such authority.

Mr. BOEHLERT. I want to thank the
chairman of the committee and the
gentleman from Ohio [Mr. OXLEY] for
participating in this colloquy.

Mr. Speaker, in closing, let me say
this: Pollution knows no political af-
filiation, it knows no artificial geo-
graphic boundary. There are those on
the right and those on the left who are
trying to get this into a heated battle

on the floor of the House of Represent-
atives to lead the American people to
believe that one party or another has
exclusive concern about the environ-
ment.

Let me tell the Members, Repub-
licans care about the environment just
as Democrats care about the environ-
ment. We are concerned for our fami-
lies and we are concerned for future
generations. I urge passage of this im-
portant bill, and I urge us to go for-
ward in the spirit of bipartisanship to
do what is good for America for genera-
tions to come.

Mr. MILLER of California. Mr.
Speaker, I yield 2 minutes to the gen-
tlewoman from California [Ms. WOOL-
SEY].

(Ms. WOOLSEY asked and was given
permission to revise and extend her re-
marks.)

Ms. WOOLSEY. Mr. Speaker, this
week we celebrate the wonder and
beauty of the Earth. As we celebrate, I
feel especially grateful for the area I
represent. I am privileged to represent
Marin and Sonoma Counties in Califor-
nia, the two counties just north of San
Francisco, across the Golden Gate
Bridge. The diversity of nature is
prominent in this area where the roll-
ing hills, redwood forests, and rugged
coastline meet.

I am privileged to represent 140 miles
of the northern California coastline.
Each year, numerous visitors come to
Marin and Sonoma Counties to see one
of our Nation’s most picturesque
scenes: Our coasts. It is hard for visi-
tors to the area to even imagine that
there are troubled waters off our beau-
tiful coasts, but there are. Due to ex-
tensive recreational and commercial
use, a serious toll has been taken on
our coasts, a toll that threatens the
health of our marine resources and of
our coastal economies.

If California’s coast is to be utilized
by future generations, Mr. Speaker, as
it is today, it must have strong protec-
tion now. Passing this legislation to re-
authorize the Coastal Zone Manage-
ment Act will help meet this need and
the needs of all America’s coasts.
Coastal zone management programs
offer tremendous opportunities for con-
serving and maintaining this country’s
most outstanding marine resources.
Mr. Speaker, coastal programs are not
only successful, they are also cost ef-
fective.

H.R. 1965 will assist in the effort to
be good stewards of our coasts. Let us
pass this bill and continue the vital
work of the Coastal Zone Management
Act. Let this not be a figleaf. Let this
not be a Band-Aid, but let it be a prece-
dent for future meaningful legislation
to protect our fragile environment.

Mr. SAXTON. Mr. Speaker, I yield 30
seconds to the gentleman from Alaska
[Mr. YOUNG].

Mr. YOUNG of Alaska. Mr. Speaker, I
want to bring forth to the body here
that we want to protect the environ-
ment, and we also want to protect pri-
vate property, the basis of our Con-
stitution.

The gentleman from New Jersey [Mr.
PALLONE] had a zero, a zero rating for
private property. He does not believe in
private property. The gentleman from
California [Mr. MILLER] did a little bet-
ter. He had 7 percent. He slipped up; I
do not know what happened. I think
the gentleman from Rhode Island [Mr.
REED], he has not spoken as yet, he
also got a zero.

What we are saying is private prop-
erty and the environment, together we
can prevail. We ignore private prop-
erty, we destroy the Constitution.

Mr. MILLER of California. Mr.
Speaker, I yield 2 minutes to the gen-
tleman from Rhode Island [Mr. REED].

Mr. REED. Mr. Speaker, I rise in
strong support of H.R. 1965, the Coastal
Zone Management Reauthorization Act
of 1995, and in particular, the man-
ager’s substitute, which has incor-
porated an important provision on
aquaculture. Also I want to thank the
chairman of the committee, the gen-
tleman from Alaska [Mr. YOUNG], the
gentleman from California [Mr. MIL-
LER], and the gentleman from Massa-
chusetts [Mr. STUDDS] for their support
of this important provision.

This provision was originally part of
H.R. 2046, a bill I introduced this year
to authorize States to formulate, ad-
minister, and implement strategic
plans for marine aquaculture. Indeed,
H.R. 2046 was based on previous legisla-
tion sponsored in the last Congress by
myself and the gentleman from Massa-
chusetts [Mr. STUDDS].

This provision will foster economic
growth and create jobs by encouraging
aquaculture development in our lakes
and coastal areas. Aquaculture rep-
resents a promising economic develop-
ment opportunity for the State of
Rhode Island. At the turn of the cen-
tury, Rhode Island’s shellfishermen
harvested so much shellfish from Nar-
ragansett Bay that this harvest would
be worth almost $1 billion in today’s
dollars.

This provision would enable States
like Rhode Island that have no com-
prehensive plan for aquaculture devel-
opment to get started in the process of
creating jobs and economic develop-
ment through aquaculture.

It is important to recognize that de-
velopment of a marine aquaculture in-
dustry will not be easy. Difficult issues
such as private use of public resources,
conflicts with other coastal user
groups, and the development of stream-
lined regulatory and permitting re-
quirements will have to be addressed.

However, other nations around the
world have already recognized the po-
tential of aquaculture and the impor-
tant role government can play in devel-
oping this industry. The Governments
of Japan, Norway, and Chile are sup-
porting aquaculture development pro-
grams and giving their citizens the op-
portunity to reap the accompanying
economic rewards. In fact, these coun-
tries are exporting their aquaculture
harvests of fish and shellfish to Amer-
ica.
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Mr. Speaker, this provision will go a

long way in helping States like Rhode
Island become competitive in this
growing global industry. Again, I
thank the gentleman from Massachu-
setts [Mr. STUDDS] for his strong sup-
port of this provision, and I urge my
colleagues to join with me in support
of the passage of this bill.

Mr. SAXTON. Mr. Speaker, I yield 2
minutes to the gentleman from
Sanibel, FL [Mr. GOSS], who, as Mayor
of that community, helped to initiate
and found Florida’s coastal zone man-
agement program.

(Mr. GOSS asked and was given per-
mission to revise and extend his re-
marks.)

Mr. GOSS. Mr. Speaker, I am very
pleased to rise in support of this bill
because it is a solid, responsible piece
of bipartisan environmental legisla-
tion, and by the by, a great bill for
Florida.

I want to commend the tremendous
work done by my good friend, the gen-
tleman from New Jersey [Mr. SAXTON],
who has put this thing together and
moved it to the floor in a timely fash-
ion. This should be held up as model
environmental legislation. It is a rare
example where we finally got the Fed-
eral Government doing a program that
is both effective and voluntary. I think
its success can well be measured by the
fact that since its creation in 1972, 34
out of 35 of the eligible States in this
Nation have become involved in the
program. Twenty-nine have approved
programs, and five more are working
towards that goal.

The CZMA is a cooperative effort
that recognizes States as full partners,
sharing the costs and the responsibil-
ities for setting standards geared to-
wards protecting local coastal environ-
ments. The good thing about it is the
flexibility. Michigan can do what is
best for the Great Lakes, Florida can
do what is right for the situation along
the Gulf and the Atlantic coast in Flor-
ida.

Specifically I would like to single out
two other aspects of the CZMA because
of their importance to my State of
Florida. One is the question of consist-
ency, and the other is the question of
the National Estuarine Reserve Sys-
tem. Consistency simply says that the
Federal Government cannot come
along and do something that the State
of Florida does not think is good for
the State of Florida.

We have seen this work and help us
in our protection of our Outer Con-
tinental Shelf and in the oil and gas ex-
ploration issues we have faced in the
State of Florida throughout the years.
Without these consistency provisions,
we would not have been able to suc-
ceed, and we are in fact relying on
them today.

Mr. Speaker, it is important to us.
Florida has lots of tourists, many visi-
tors. Many in this body go there at this
time of year and enjoy themselves. We
want to keep it that way, at a place
where you will continue to go back.
This act will help us do that.

With regard to the reserve areas, the
estuarine research reserve areas here
are areas where we are protecting pris-
tine estuaries, while at the same time
we are opening up the area for public
study and education. This has had an
extraordinary residual benefit for the
people of this country. This is a good
bill, and it deserves Members’ support.

Mr. MILLER of California. Mr.
Speaker, I yield myself such time as I
may consume.

Mr. Speaker, I think the gentleman
from Alaska [Mr. YOUNG] made the
point that we are making. That is,
there are those individuals who seek to
come to the floor to support this legis-
lation and try to hide an atrocious en-
vironmental record where they have
voted 5 for 5, in some cases 15 for 10,
against very important environmental
protections: the removal of arsenic
from drinking water; the removal of
dioxin from our environment, from our
drinking water; the removal of lead, to
protect children; those kinds of meas-
ures. The gutting of the Clean Air Act,
they supported it.

The gentleman from Alaska [Mr.
YOUNG] has a perfect record on that. He
needs a fig leaf, because he is trying to
hide that record by supporting this leg-
islation. The gentleman would say that
the last three speakers in fact do not
need a fig leaf, because their environ-
mental records have been consistent.
They have been consistent because of
the tough environmental bills they
have supported true environmental
protection, and on this legislation they
are supporting a good piece of legisla-
tion.

That is not what is going on here.
That is because of the fact that under
a directive from the caucus they are
putting this measure forward. The gen-
tleman from Alaska has always found
some reason why he could not support
environmental legislation. He does not
like the Federal government. He does
not think we should be able to have
some kind of national standards for
clean air or clean water.

But as I think one of the previous
speakers said in support of this legisla-
tion, the environment knows no geo-
graphic boundaries. If you have dirty
air, if you have dirty air in California,
people in Nevada and Arizona end up
breathing it.
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If we put dirty water into the Mis-
sissippi River at the top, the people
down in Louisiana and elsewhere end
up having to contend with that dirty
water. That is because we need those
standards, and before we had those
standards, that was a problem.

Coastal zone management: What
moves up and down the coast between
the Carolinas and Virginia and Florida
has to be somehow managed in a fash-
ion to protect all coastal communities.
That is true on the West Coast and oth-
ers.

That is what we are talking about,
that there is some consistency between

people’s records. You cannot just trot
out unanimous bills that there is com-
plete agreement on and therefore say
that somehow you have created the en-
vironmental record when for 16
months, when given the opportunity,
people have voted and earned them-
selves a zero rating. That is the point
being made.

Mr. GOSS. Mr. Speaker, will the gen-
tleman yield?

Mr. MILLER of California. I yield to
the gentleman from Florida.

Mr. GOSS. Mr. Speaker, I thank the
distinguished gentleman from Califor-
nia for yielding.

Mr. Speaker, I just simply want to
say, we were talking about fig leaf
awards as well. We were talking about
seaweed awards. We had a number of
gimmicks we were thinking about. I
think it might be a question of ap-
proach.

Mr. MILLER of California. Seaweed?
Mr. GOSS. For the Coastal Zone

Management Act, we thought seaweed
might be appropriate. You can drape it
around yourself in certain ways and
get the same result as with a fig leaf.
It is really heavy, though.

The reason we thought it was appro-
priate, I recall the gentleman actually
caused us a great deal of problem with
our Outer Continental Shelf protec-
tions back in 1992. The gentleman is
well known as a champion of the envi-
ronment. It is just we had a different
agreement on how to protect our Outer
Continental Shelf. I am glad we have
done a better job of doing that, and I
am glad to see the gentleman’s support
for this bill.

Mr. MILLER of California. And the
point made by the gentleman is in fact
historically we have worked on a bipar-
tisan basis on most of these measures.

Mr. GOSS. We have.
Mr. MILLER of California. The Outer

Continental Shelf was passed on a bi-
partisan basis, as was Clean Air, Clean
Water, Endangered Species Act, all of
the other great environmental laws.

Mr. GOSS. We have.
Mr. MILLER of California. What we

have seen is unfortunately people like
the gentleman from Alaska apparently
prevail in the caucus, rather than the
gentleman himself.

Mr. Speaker, I reserve the balance of
my time.

Mr. SAXTON. Mr. Speaker, I yield 1
minute to the gentleman from Califor-
nia [Mr. HORN].

Mr. HORN. Mr. Speaker, the Califor-
nia coast is one of the world’s natural
treasures, and Californians know that
they must preserve these wonderful
shores so that not only will Califor-
nians enjoy them but people from all
over the world will enjoy them.

The Coastal Zone Management Reau-
thorization Act of 1996 will help Cali-
fornia meet this responsibility. The
bill’s annual grant program will ensure
that the wisest protections and the
best usage of the coastal areas are
maintained.

California’s coast belongs to the gen-
erations yet to come. This legislation
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ensures that this great treasure will re-
main for a very, very long time.

Mr. MILLER of California. Mr.
Speaker, I yield such time as he may
consume to the gentleman from New
Jersey [Mr. PALLONE].

Mr. PALLONE. Mr. Speaker, I am
pleased that the previous speaker is
supporting this bipartisan non-
controversial bill to reauthorize the
Coastal Zone Management Act, but
this is really again just a fig leaf to
hide the fact that Republicans have
consistently voted against protecting
the environment and the health and
safety of the American people.

On five key votes that I mentioned
before, the gentleman from California
who previously spoke four out of five
times joined with the Republican lead-
ership: first against coastal nonpoint
pollution control; second, for dumping
more sewage into the ocean; third,
against protecting wetlands; and, fi-
nally, for gutting the Clean Water Cat,
the dirty water bill that we mentioned
before.

So for the gentleman from California
(Mr. HORN), I give him his fig leaf.

Mr. SAXTON. Mr. Speaker, I yield 30
seconds to the gentleman from Califor-
nia [Mr. HORN].

Mr. HORN. Mr. Speaker, I am be-
mused and amused by my colleague
from New Jersey. The same reason that
some have said these are not really en-
vironmental votes stands in that case.
They were private property votes, most
of them.

I believe that if you are going to save
the environment, you have got to fol-
low the fifth amendment to the Con-
stitution of the United States, just as
the Supreme Court said you have to
follow it with reference to the Califor-
nia coast. You cannot take people’s
property and say, ‘‘Well, sorry, you
lived there for five generations and you
are going to give it up to the State at
no cost.’’ That is nonsense, and I will
continue to vote for private property.

Mr. MILLER of California. Mr.
Speaker, I yield 30 seconds to the gen-
tleman from New Jersey [Mr.
PALLONE].

Mr. PALLONE. Mr. Speaker, I appre-
ciate what the gentleman said, because
I think it harks back to what the gen-
tleman from Alaska said before when
he talked about the ratings from this
private property group and said that I
had received a zero. He, on the other
hand, the gentleman from Alaska, re-
ceived a zero from the League of Con-
servation Voters for being
antienvironment.

If we track the votes that the League
of Conservation Voters used and the
private property rights group used,
they basically used the same votes. If
you get a zero on private property, you
get 100 percent from the league, and
vice versa.

Mr. SAXTON. Mr. Speaker, I yield 1
minute to the gentleman from Vine-
land, NJ [Mr. LOBIONDO].

Mr. LOBIONDO. Mr. Speaker, I rise in
support of the Coastal Zone Protection
Act.

This legislation reauthorizes the
Coastal Zone Management Act, estab-
lished by Congress in 1972. Intense use
of the coastal zone—defined as the
coastal waters and adjacent
shorelands—has significant impacts on
water quality, the abundance of wild-
life, coastal ecosystems, and shoreline
erosion.

Over 60 percent of all Americans live
within 50 miles of the Atlantic, Pacific
and Great Lakes coasts, and this popu-
lation is expected to grow by 15 percent
in the next 20 years. As such, it is im-
portant to have protective measures in
place for the fragile coastal ecosystem.

I support this bill and urge all Mem-
bers to vote ‘‘aye.’’

Mr. MILLER of California. Mr.
Speaker, I yield myself 1 minute.

Mr. Speaker, that is to say, those
who want to not only have a fig leaf to
hide behind, as the gentleman from
California just earned by his voting
record, but those who now want to sug-
gest they were hiding behind property
rights, I do not know what the prop-
erty right is that allows you to take
pollution from your land and dump it
into the streams and the bays and the
waterways of this Nation. I do not
know what that property right is that
allows you to take non-point pollution,
pesticides and toxics, and dump them
into the bays and the rivers and even-
tually end up in our coastal zone.
There is no property right that gives
you the right to pollute the public wa-
terways and to diminish the resources
available to other Americans.

I know the gentleman came on the
floor a little late, and so maybe he got
caught up in the rhetoric of the gen-
tleman from Alaska [Mr. YOUNG] about
private property. That had nothing to
do with the voting records, on whether
or not you voted to dump sewage into
the oceans or control nonpoint pollu-
tion, or voted for the Clean Water Act
or allow EPA to enforce wetlands pro-
tections.

Mr. Speaker, I reserve the balance of
my time.

Mr. SAXTON. Mr. Speaker, I yield 3
minutes to the gentlewoman from
Santa Barbara, CA [Mrs. SEASTRAND].

Mrs. SEASTRAND. Mr. Speaker, I
rise in strong support of H.R. 1965 to re-
authorize the Coastal Zone Manage-
ment Act of 1972.

Coastal zone management has been a
significant priority for my home State
of California for over 30 years now.
Since the establishment of our Feder-
ally Approved Program in 1976, we have
attempted to take full advantage of as-
sistance offered to States through the
Coastal Zone Management Act. I feel
that the accomplishments of the Cali-
fornia coastal management program
indicate how worthwhile, efficient and
cost effective State management can
be.

Now, in the absence of the Coastal
Zone Management Act, our State par-
ticipation would not be possible. Cali-
fornians recognize that our robust
economy and superior quality of life

depend on a healthy and scenic cost,
especially true on the central coast of
California, Santa Barbara and San Luis
Obispo County, and they strongly sup-
port sound management of the State’s
coastal zone.

Eighty percent of Californians live
and work within 50 miles of our coast.
Millions of other people from all over
the United States and the world come
to California for business and pleasure.
Coastal and ocean dependent industries
generate $17 billion for California’s
economy each year, and nearly $10 bil-
lion of that comes from recreation and
tourism. It is clear that State coastal
management programs advance the na-
tional interest in healthy coastal
economies, necessary infrastructure
and the protection of vital natural re-
sources.

Since 1981, the California Coastal
Zone Management Program has used
$20 million to leverage another $100
million from both public and private
sources. We have applied for these
funds to over 60 coastal projects, such
as establishing networks of coastal
parks to improve public access to our
coastlines, constructing docks and ma-
rine berths to assist the commercial
fishing industry, and building public
piers and fishing wharfs to restore our
urban waterfronts.

Also under the direction of the Coast-
al Zone Management Program, the
State of California and Vandenberg Air
Force Base have become partners in
water conservation planning, in the
creation of miles of shoreline access
trails, and in the protection for endan-
gered and threatened species. Again,
after thorough Federal consistency re-
views by our State program, billions of
dollars worth of Federal projects have
been allowed to proceed, all while pro-
tecting the environment, enhancing
communities, and increasing rec-
reational access to coastal resources.

Clearly, the Coastal Zone Manage-
ment Act deserves to be reauthorized.
In California, and in coastal States
across the Nation, coastal zone man-
agement programs have long dem-
onstrated that the delicate balance be-
tween responsible coastal development
and sound environmental policy can be
achieved.

I applaud the gentleman from New
Jersey [Mr. SAXTON] for his leadership
on this, and I encourage an ‘‘aye’’ vote
on this bipartisan bill.

Mr. MILLER of California. Mr.
Speaker, I yield 1 minute to the gen-
tleman from New Jersey [Mr.
PALLONE].

Mr. PALLONE. Mr. Speaker, again, I
am glad the previous speaker, the gen-
tlewoman from California, is support-
ing this reauthorization of this CZMA.

Again, she has earned her fig leaf and
she cannot hide behind it, because she
consistently voted against protecting
the environment and the health and
safety of the American people on five
key votes. The gentlewoman joined
with the Republican leadership five out
of five times to vote against coastal
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nonpoint pollution control, for dump-
ing more sewage into the ocean,
against protecting wetlands, for cut-
ting the Clean Water Act, and against
allowing the EPA to enforce wetlands
protection, and she earned a zero vot-
ing record from the League of Con-
servation Voters. So I present her with
this fig leaf.

Mr. SAXTON. Mr. Speaker, I yield 30
seconds to the gentlewoman from Cali-
fornia [Mrs. SEASTRAND].

Mrs. SEASTRAND. Mr. Speaker, I
thank my colleague on the other side
of the aisle for yielding the time. I
would just say I am one of those fresh-
men that came here to Washington,
DC, to take care of the bureaucrats
here in this city and to make sure that
the people on the central coast of Cali-
fornia got what they wanted for their
tax dollar: cleaner water, cleaner air,
and to make it a better place.

They realize that the bureaucrats
here can usurp a lot of those tax dol-
lars and not accomplish what we truly
want on the central coast of California.
They want to do away with the regula-
tions, the duplicity of laws, and they
want to get on with it.

So I would just say that I am proud
of my voting record that I have had
here and I will continue to do so.

Mr. SAXTON. Mr. Speaker, I yield 2
minutes to the gentleman from East-
ern Long Island, NY [Mr. FORBES].

(Mr. FORBES asked and was given
permission to revise and extend his re-
marks.)

Mr. FORBES. Mr. Speaker, I rise in
support of the Coastal Zone Manage-
ment Act.

This is an important tool for Amer-
ica. It is important to my own State of
New York, in which we have some of
the most pristine beaches in the world
and some of the most beautiful coast-
line, obviously, in the world. A good,
healthy environment obviously is a
good economic environment.

On Long Island, where tourism is a
key industry, we believe the Coastal
Zone Management Act has been a won-
derful, wonderful tool. I am pleased to
have played a role last year in the
funding of the Coastal Zone Manage-
ment Act, in making sure that that
very important law was fully funded.

My own State of New York benefits
to the tune of $2 million to have ade-
quate planning, to provide for the fu-
ture safety of our estuaries, our bays,
our creeks. In Nassau and Suffolk
County, the Coastal Zone Management
Act is an incredibly important device.
One million dollars goes to the good
planning efforts. I rise in support of
this very important measure.

Mr. SAXTON. Mr. Speaker, may I
ask the time remaining on each side?

The SPEAKER pro tempore (Mr.
UPTON). The gentleman from New Jer-
sey has 8 minutes remaining and the
gentleman from California has 12 min-
utes remaining.

Mr. SAXTON. Mr. Speaker, I reserve
the balance of my time.

Mr. MILLER of California. We have
no further speakers, but I reserve the

balance of my time, given what hap-
pened on the last bill.

Mr. SAXTON. Does the gentleman in-
tend to yield back the balance of his
time?

Mr. MILLER of California. Mr.
Speaker, it depends on how many
speakers the gentleman from New Jer-
sey has. If I can say to the gentleman,
at the moment, I would not yield back
my time. Does the gentleman have ad-
ditional speakers?

Mr. SAXTON. Mr. Speaker, we have
three additional speakers, I would pre-
fer at this point that the gentleman al-
ternate on time as we go along.

Mr. MILLER of California. Mr.
Speaker, I have pending no further re-
quests for time, and I reserve the bal-
ance of my time.

The gentleman wants to close, I as-
sume. I will yield back the balance of
my time to allow the gentleman to
close.

Mr. SAXTON. Mr. Speaker, I yield
myself such time as I may consume to
speak for a moment with the gen-
tleman from California [Mr. MILLER].
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Mr. Speaker, the problem is that
much of the debate on the gentleman’s
side has been about matters other than
the bill, and I suspect that one of the
strategies that you could have would
be to save your 12 minutes to continue
the same kind of rhetoric which I do
not think is helpful to the debate. That
is why I am reluctant at this time to
yield time.

I would further point out that the
gentleman has missed a couple of turns
here, and I think it would be prudent
for the gentleman to use whatever time
is available at this time.

Mr. MILLER of California. Mr.
Speaker, if I might inquire of the
Chair, am I correct in my understand-
ing that the gentleman has the right to
close and I have the right to reserve
my time? I have no pending requests at
this moment. He has additional speak-
ers. I obviously at some point will yield
back my time, when the gentleman is
ready to close.

The SPEAKER pro tempore (Mr.
UPTON). The gentleman from California
is correct. The gentleman from Califor-
nia [Mr. MILLER] has 12 minutes re-
maining, and the gentleman from New
Jersey [Mr. SAXTON] has 8 minutes re-
maining.

Mr. SAXTON. Mr. Speaker, I yield 1
minute to the gentleman from Dela-
ware [Mr. CASTLE].

Mr. CASTLE. Mr. Speaker, I rise in
strong support of H.R. 1965, a bill to re-
authorize the Coastal Zone Manage-
ment Act.

Mr. Speaker, summer is rapidly ap-
proaching, marking the start of a time
when an estimated 94 million people a
year enjoy boating and fishing along
the coast.

Soon much of the Washington, DC,
population as well many other people
across the country and throughout my
State will head to southern Delaware

to enjoy our many beaches and beau-
tiful coastline.

I think the Delaware beaches truly
are one of this region’s most treasured
assets, as many people enjoy fishing in
Lewes, surf boarding at Indian River
Inlet, swimming in Dewey Beach, and
walking on the boardwalk in Rehoboth.

The Coast Zone Management Act is
one of the reasons why Delaware’s in-
land bays, wetlands, estuaries and
dunes have been protected throughout
the years, thereby helping our environ-
mental areas as well as providing a tre-
mendous boost to tourism in the Del-
marva region.

This bill, which reauthorizes the
Coastal Zone Management Act, assists
Delaware and 28 other coastal States in
developing management programs to
preserve our beaches and natural areas.

This bill is voluntary for States, and
provides grants to those coastal States
which develop programs protecting
natural areas, under several Federal
parameters. I am pleased that most of
our coastal States participate in this
program.

This bill is a good example of how
Federal State and local governments
and communities can work together to
protect the environment and ensure an
environmental legacy for our future
generations.

This bill will help preserve the dunes,
keep the water clean, safe and pollu-
tion-free, and protect coastal wildlife—
all of which will make our beaches and
natural areas more enjoyable for many
Americans.

I am proud to cosponsor this impor-
tant environmental initiative, and I
am pleased to see a bipartisan commit-
ment to reauthorize and fund this im-
portant program.

Mr. SAXTON. Mr. Speaker, I yield 1
minute to the gentleman from West
Palm Beach, FL [Mr. FOLEY].

Mr. FOLEY. Mr. Speaker, represent-
ing 42 miles of ocean coastline, I
strongly support H.R. 1965.

Many States such as Florida depend
on a healthy coastline for commerce,
transportation, fishing, and recreation.
In fact, over half of our Nation’s popu-
lation live in coastal areas and this
population is expected to grow by 15
percent in the next 20 years.

Under this voluntary program,
States receive Federal matching grants
to implement a plan to protect coasts
and prevent ocean pollution.

This program also extends to our Na-
tion’s estuaries. In my community, the
St. Lucie River Initiative, a group of
concerned citizens, businesses and
local community leaders, have worked
together to protect the St. Lucie Estu-
ary, the largest tributary to the Indian
River Lagoon. This once vibrant body
of water and habitat for plant and wild-
life species is in serious decline today
due to federally built canals that have
disrupted the natural flow of water
into the river.

Today, we have an opportunity to
continue the Federal-State partnership
in protecting our Nation’s estuaries
and coastlines.
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I urge my colleagues to support the

passage of H.R. 1965.
Mr. MILLER of California. Mr.

Speaker, I yield 2 minutes to the gen-
tleman from New Jersey [Mr.
PALLONE].

Mr. PALLONE. Mr. Speaker, again I
am pleased that the previous speaker,
who said that he represents part of the
ocean coastline in the great State of
Florida, which practically the whole
State is along the coast, is supporting
this Coastal Zone Management Act re-
authorization. But he deserves a fig
leaf. He earned a fig leaf and he cannot
hide behind it. He cannot hide the fact
that Republicans and he have consist-
ently voted against protecting the en-
vironment and the health and safety of
the American people.

On five key votes, the gentleman
from Florida has joined with the Re-
publican leadership four out of five
times to vote for dumping more sewage
into the ocean, against protecting wet-
lands, for gutting the Clean Water Act,
and against allowing the EPA to en-
force wetlands protection. So I give
him his fig leaf that is duly earned.

Mr. FOLEY. I thank the gentleman
from New Jersey [Mr. PALLONE]. I ap-
preciate it. It is a great honor.

Mr. SAXTON. Mr. Speaker, I yield 1
minute to the gentleman from Massa-
chusetts [Mr. TORKILDSEN].

Mr. TORKILDSEN. Mr. Speaker, I
rise in strong support of H.R. 1965, the
Coastal Zone Protection Act of 1996,
and I look forward to its passage today.

The Coastal Zone Management Act
[CZMA] is a voluntary, incentive-based
program which protects coastal States,
such as Massachusetts by giving States
the authority over Federal activities
that affect the State’s coastal re-
sources. The Federal CZMA has a
strong track record of successes and bi-
partisan support because it is vol-
untary. CZMA enables States to pro-
tect their rights while protecting and
promoting important coastal depend-
ent industries such as shipping, fish-
eries, tourism, and recreation. CZMA
continues to play an important role in
Massachusetts promoting environ-
mentally sustainable economic devel-
opment.

In 1978, the Massachusetts Coastal
Zone Management Program [MCZM]
became the first on the east coast to
receive Federal approval. Since that
time the Massachusetts program has
played an integral role serving as liai-
son among local, State, and Federal
agencies providing technical review
and assistance in marine policy, law,
and the sciences.

Today, it works to reduce water pol-
lution from point and non-point
sources thereby enabling hundreds of
acres of commercially important shell-
fish beds to be reopened. Last year,
over 400 acres were reopened and pre-
dictions are 1,000 acres will be reopened
in the next year.

Currently, Massachusetts Coastal
Zone Management is assisting impor-
tant ports and harbors throughout

Massachusetts to assess their dredging
needs and develop cost effective and
environmentally safe disposal solu-
tions. At the request of Governor Weld,
Massachusetts is leading the develop-
ment of a State strategy for aqua-
culture. These initiatives are expected
to assist in the economic revitalization
of Massachusetts ports hard hit by the
New England fisheries collapse.

Mr. Speaker, I strongly urge an
‘‘aye’’ vote on H.R. 1965.

Mr. SAXTON. Mr. Speaker, I have no
further requests for time on my side.

Mr. MILLER of California. Mr.
Speaker, I yield back the balance of
my time.

Mr. SAXTON. Mr. Speaker, I yield
myself such time as I may consume. I
thank the gentleman for yielding back
the balance of his time.

Mr. Speaker, let me just make a cou-
ple of points. First, Mr. Speaker, I be-
lieve that inasmuch as this bill has
made it to the level that it has in this
debate, and inasmuch as I think Mem-
bers on both sides of the aisle under-
stand how important it is to protect
the environmental ecosystems in all
coastal areas around our state, that
the bill certainly deserves the full sup-
port of all Members of the House. I
hope it will pass unopposed.

I would point out, Mr. Speaker, that
in states like New Jersey, where the
gentleman from New Jersey, [Mr.
PALLONE] and I come from, this bill
take on enormous importance, because
in highly populated areas like our
State, east of the Garden State Park-
way and to the Atlantic ocean, the peo-
ple who reside in those areas and the
wildlife that reside there and the wild-
life that reside in the ocean, for that
matter, participate in a unabashed way
in being able to use those ecosystems
which are protected through this act.

I must also say, Mr. Speaker, I was
somewhat disappointed by the tenor of
this debate, because we have tried to
approach this matter from the begin-
ning, in the subcommittee and there-
after, as a bipartisan issue. As a matter
of fact, I think many members of the
subcommittee on both sides are proud
to have participated in the various de-
bates that have led us to today.

So, Mr. Speaker, without further ado,
I ask that the vote be considered at
this point, and again I ask for the af-
firmative support by Members on both
sides of the aisle.

Mr. FARR of California. Mr. Speaker, I rise
today in strong support of H.R. 1675 because
it will reauthorize the 1972 Coastal Zone Man-
agement Act. There are many reasons to
champion the CZMA. But one reason stands
above all others: This law saved our coasts.
Back in the late sixties and early seventies we
all saw runaway urban sprawl eating up some
of our most precious coastlines at breakneck
speed.

And my own home State of California led
the race. At the development rates of the time,
we thought that the entire California coast
would be an unbroken chain of housing tracts,
hotels, and condos by the turn of the century.
The entire burden of planning and coping with

this coastal development was left to local
counties—which didn’t have the resources or
expertise to deal with the problem. They also
only focused on their stretch of coast and
could not see the forest through the trees.

Then came the CZMA. It said to the States
‘‘If you come up with a plan to manage your
State’s coastal resources, then the Federal
Government will provide funding to help you
implement the plan.’’ California and 28 other
States took up the offer and designed and im-
plemented coastal plans.

In California, voters passed the Coastal Act
which created the California Coastal Commis-
sion and the California Coastal Conservancy.
These twin State agencies have worked over
the past 20 years to manage growth along
California’s coast and to preserve the coast’s
most unique and valuable resources.

These State agencies have used the CZMA
to help stem the runaway sprawl along the
California coast and we are the only statewide
land use planning body in California.

And that kind of planning has helped protect
California’s economy. My friend Doug Wheel-
er, California’s Secretary of Resources, re-
cently released a report on the role of Califor-
nia’s coastal resources in its future. The report
found that coastal dependent industries con-
tributed over $17 billion a year to California’s
economy and supported over 370,000 jobs.
Coastal tourism alone contributes $10 billion a
year to the State’s economy.

In closing I want to thank JIM SAXTON, chair-
man of the Oceans and Fisheries Subcommit-
tee, for his leadership and hard work in getting
this bill passed. It has been a hard up-hill fight
for him. Although reauthorization of the CZMA
now seems noncontroversial, the chairman
had to fight against his own party’s leadership
which held up this legislation for over 1 year.

In fact, one of the assumptions of the failed
1995 budget resolution was the termination of
the entire Coastal Zone Management Pro-
gram. So I think that any credit claimed by the
Republican leadership for the passage of this
bill belongs solely to JIM SAXTON.

H.R. 1965 is crucial to the environment and
economies of all 35 coastal States. I urge its
passage.

Mr. SAXTON. Mr. Speaker, I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from New Jersey [Mr.
SAXTON] that the House suspend the
rules and pass the bill, H.R. 1965, as
amended.

The question was taken.
Mr. SAXTON. Mr. Speaker, I object

to the vote on the ground that a
quorum is not present and make the
point of order that a quorum is not
present.

The SPEAKER pro tempore. Pursu-
ant to clause 5, rule I, and the Chair’s
prior announcement, further proceed-
ings on this motion will be postponed.

The point of no quorum is considered
withdrawn.
f

COOPERATIVE FISHERIES
MANAGEMENT ACT OF 1996

Mr. TORKILDSEN. Mr. Speaker, I
move to suspend the rules and pass the
bill (H.R. 2160) to authorize appropria-
tions to carry out the Interjurisdic-
tional Fisheries Act of 1986 and the
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Anadromous Fish Conservation Act, as
amended.

The Clerk read as follows:
H.R. 2160

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Cooperative
Fisheries Management Act of 1996’’.
SEC. 2. REAUTHORIZATION OF INTERJURISDIC-

TIONAL FISHERIES ACT OF 1986.
Section 308 of the Interjurisdictional Fish-

eries Act of 1986 (16 U.S.C. 4107) is amended—
(1) by amending subsection (a) to read as

follows:
‘‘(a) GENERAL APPROPRIATIONS.—There are

authorized to be appropriated to the Depart-
ment of Commerce for apportionment to
carry out the purposes of this title—

‘‘(1) $3,400,000 for fiscal year 1996;
‘‘(2) $3,900,000 for fiscal year 1997; and
‘‘(3) $4,400,000 for fiscal year 1998.’’;
(2) in subsection (c) by striking ‘‘$350,000

for each of the fiscal years 1989, 1990 1991,
1992, and 1993, and $600,000 for each of the fis-
cal years 1994 and 1995,’’ and inserting
‘‘$650,000 for fiscal year 1996, $700,000 for fis-
cal year 1997, an $750,000 for fiscal year
1998,’’; and

(3) in subsection (d)—
(A) in the heading by striking ‘‘GRANTS’’

and inserting ‘‘ASSISTANCE’’;
((B) in paragraph (1) by striking ‘‘award

grants to person engaged in commercial fish-
eries, for uninsured losses determined by the
Secretary to have been suffered’’ and insert-
ing ‘‘help persons engaged in commercial
fisheries, either by providing assistance di-
rectly to those persons or by providing as-
sistance indirectly through State and local
government agencies and nonprofit organiza-
tions, for projects or other measures to alle-
viate harm determined by the Secretary to
have been incurred’’;

(C) in paragraph (3), by striking ‘‘a grant’’
and inserting ‘‘direct assistance to a per-
son’’;

(D) in paragraph (3) by striking ‘‘gross rev-
enues annually,’’ and inserting ‘‘net reve-
nues annually from commercial fishing,’’;

(E) by striking paragraph (4) and inserting
the following:

‘‘(4)(A) Assistance may not be provided
under this subsection as part of a fishing ca-
pacity reduction program in a fishery unless
the Secretary determines that adequate con-
servation and management measures are in
place to rebuild the fishery over a reasonable
time period.

‘‘(B) As a condition of awarding assistance
with respect to a vessel under a fishing ca-
pacity reduction program, the Secretary
shall—

‘‘(i) prohibit the vessel from being used for
fishing; and

‘‘(ii) require that the vessel be—
‘‘(I) scrapped or otherwise disposed of in a

manner approved by the Secretary; or
‘‘(II) donated to a nonprofit organization

and thereafter used only for purposes of re-
search, education, or training.

‘‘(C) A vessel that is prohibited from fish-
ing under subparagraph (B) shall not be eligi-
ble for a fishery endorsement under section
12108(a) of title 46, United States Code, and
any such endorsement for the vessel shall
not be effective.’’; and

(F) in paragraph (5) by striking ‘‘for award-
ing grants’’ and all that follows through the
end of the paragraph and inserting ‘‘for re-
ceiving assistance under this subsection.’’.
SEC. 3. REAUTHORIZATION OF THE ANAD-

ROMOUS FISH CONSERVATION ACT.
Section 4 of the Anadromous Fish Con-

servation Act (16 U.S.C. 757d) is amended to
read as follows:

‘‘Sec. 4. (a)(1) There are authorized to be
appropriated to carry out the purposes of
this Act not to exceed the following sums:

‘‘(A) $4,000,000 for each of fiscal years 1996
and 1997.

‘‘(B) $4,250,000 for fiscal year 1998.
‘‘(2) Sums appropriated under this sub-

section are authorized to remain available
until expended.

‘‘(b) Not more than $625,000 of the funds ap-
propriated under this section in any one fis-
cal year shall be obligated in any one
State.’’.
SEC. 4. AMENDMENT TO THE FISHERIES ACT OF

1995.
Section 309(b) of the Fisheries Act of 1995

(Public Law 104–43) is amended by striking
‘‘July 1, 1996’’ and inserting ‘‘July 1,1997’’.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Massachusetts [Mr. TORKILDSEN] and
the gentleman from Massachusetts
[Mr. STUDDS] will each be recognized
for 20 minutes.

The Chair recognizes the gentleman
from Massachusetts [Mr. TORKILDSEN].

Mr. TORKILDSEN. Mr. Speaker, I
yield myself such time as I may
consume.

Mr. Speaker, H.R. 2160, the Coopera-
tive Fisheries Management Act of 1995
reauthorizes two important fisheries
laws: the Interjurisdictional Fisheries
Act of 1986 and the Anadromous Fish
Conservation Act.

Both these laws help coordinate the
management of species that migrate
between Federal and State waters, as
well as those species migrating be-
tween neighboring States’ waters. With
the reauthorization of these two laws,
we will provide much needed resources
to States to coordinate the manage-
ment of these migrating species of fish.

In addition, this legislation allows
the National Oceanic and Atmospheric
Administration to release disaster as-
sistance funds in New England, the
Northwest, and the Gulf of Mexico. It
is important to note that these disas-
ter assistance funds have already been
appropriated and this bill only makes
legislative changes to allow the money
to be used in the regional assistance
programs.

For example, NOAA is conducting a
vessel buy-out program in the North-
east to reduce fishing capacity. Cur-
rently, NOAA is limited to purchasing
vessels valued under $100,000. This does
not allow NOAA to buy-out the larger
vessels, which tend to catch more fish,
and are often valued at well over
$100,000. During the pilot vessel buy-
out program, over 95 percent of the 114
voluntary bids received were over
$100,000. This legislation lifts this cap
to allowing NOAA to include the vast
majority of fishing vessels in this buy-
out program.

Additionally, this bill changes the
term ‘‘gross revenues’’ to ‘‘net reve-
nues from commercial fishing.’’ This
change will allow the New England
buy-out program to target high-liners
and large vessels which might not be
eligible because the vessel owner
earned too much money either from
fishing or from other related ventures.
This type of large, successful vessel

may be the very type of vessel we need
to remove from the fishery. This
change will allow NOAA the flexibility
to target those vessels which have had
the most impact on groundfish stocks,
buy them out, and remove them from
the fishery.

H.R. 2160, assures that vessels bought
under this program will be removed
from fishing in any fishery, including
State waters, by invalidating the com-
mercial fishing endorsement on the
Coast Guard documentation for any
vessel participating in the buy-out pro-
gram. Vessels purchased through this
buy-out program must either be
scrapped, disposed of in a manner ap-
proved by the Secretary, or donated to
a nonprofit for the purposes of edu-
cation, training or research.

As I previously stated this bill also
makes legislative changes allowing
NOAA to expend the much needed dis-
aster assistance funding in the North-
west and the Gulf of Mexico.

Mr. Speaker, fishing families in my
district, and throughout the country,
are struggling to adjust to new Federal
restrictions on groundfishing. And
while some new regulations are nec-
essary, we in Congress have an obliga-
tion to assist fishing families survive
the difficult transition period ahead.

This bill takes several steps to pro-
vide relief to fishing families who have
never asked for anything more than
the chance to make an honest living.

Mr. Speaker, I urge the passage of
this important legislation, and I re-
serve the balance of my time.

Mr. STUDDS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I rise in support of this
bill which reauthorizes appropriations
for two small, but important Federal
grants programs, the Interjurisdic-
tional Fisheries Act and the Anad-
romous Fish Conservation Act.

These two acts authorize grants to
States to encourage them to develop
cooperative agreements, research, and
management plans to conserve and pro-
tect anadromous and other coastal
fishery resources. These are not new
programs. Both have been successfully
implemented for many years, and both
share broad support among State and
Federal fisheries management agencies
and the three interstate fisheries man-
agement commissions.

In addition, the bill authorizes the
Secretary of Commerce to implement a
vessel buyout program to reduce over-
capacity in the decimated New England
groundfish fishery. This buyout will be
an integral part of the effort to rebuild
the stocks in New England, but it will
not do the entire job. For that reason,
the bill also requires that a rebuilding
plan, recently developed by the New
England Fishery Management Council,
must be approved by the Secretary be-
fore the buyout may proceed.

This is a noncontroversial bill that
extends two programs which have en-
joyed years of success and ensures that
taxpayer dollars spent on a buyout in
New England will achieve the desired
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results. I ask Members to support it
passage.

Mr. Speaker, to the best of my
knowledge, there are no further
figleaves at the moment on this side,
although I must say to the gentleman
I find it difficult to picture either
Venus or Neptune so attired. Maybe we
are immune here.

Mr. Speaker, I reserve the balance of
my time.

Mr. TORKILDSEN. Mr. Speaker, in
the spirit of a fig leaf-free Congress, I
yield such time as he may consume to
the gentleman from New Jersey [Mr.
SAXTON].

Mr. SAXTON. Mr. Speaker, I thank
the gentleman for being here today to
manage this bill and for the very im-
portant role that he played in support-
ing this bill to get it here.

I would also like to say to the gen-
tleman from Massachusetts [Mr.
STUDDS], I thank him for his very fine
cooperation on this and many other
bills we have worked on together dur-
ing his tenure here.

Mr. Speaker, I rise in strong support
of H.R. 2160, the Cooperative Fisheries
Management Act. This legislation will
reauthorize two important fishery
Acts: the Inter-jurisdictional Fisheries
Act and the Anadromous Fish Con-
servation Act.

These two acts have done an excep-
tional job of getting the States, the
Federal Government, non-Federal in-
terests and, in some cases, foreign na-
tions to cooperate in the management
of transboundary fishery resources.

Both of these acts use grant money
to fund research done by the States,
interstate commissions, or other inter-
ested parties. This allows us to gain a
greater understanding of the resource
and improve our management tech-
niques.

By reauthorizing these acts, we are
demonstrating our commitment to the
survival and longevity of these unique
fishery resources. Without cooperative
management, these resources will like-
ly become depleted, and some species
could become extinct. I think it is im-
portant to note that we have reduced
authorization levels for both of these
programs by almost 50 percent.

Mr. Speaker, this is an important
piece of legislation and I urge my col-
leagues to vote ‘‘aye’’ on H.R. 2160.

b 1630

Mr. TORKILDSEN. Mr. Speaker, I
yield such time as he may consume to
the gentleman from Maine [Mr.
LONGLEY].

Mr. LONGLEY. Mr. Speaker, I want
to speak on behalf of the act. I think
the bill authorizes two important fish-
eries management laws, the Interjuris-
dictional Fisheries Act of 1986 and the
Anadromous Fish Conservation Act.
These laws promote, through grant
programs, coordination between State
and Federal agencies in the manage-
ment of migrating species of fish.

H.R. 2160, in addition, will allow for
the expenditure of already appro-

priated disaster relief money in the
Northwest, the Gulf of Mexico, and for
a vessel buyout program in New Eng-
land.

Mr. Speaker, I end my remarks by
urging Members to support this bill,
but with a particular reference to the
very difficult time that many of the
fishermen from Maine are having deal-
ing with the depletion of the species
and the need to restore our stocks.
There is a limited amount that the
Federal Government can do, but we are
trying to do what we can to provide
some relief to the fishermen that are
under such distress.

So, again, I compliment my col-
leagues from Massachusetts on both
sides of the aisle for their efforts in
support of this legislation.

Mr. STUDDS. Mr. Speaker, I yield
myself such time as I may consume to
say that I have no further requests for
time, and I note the return of a biparti-
san comity down here, and I am tempt-
ed to call up a number of other bills
but I will resist.

Mr. Speaker, I yield back the balance
of my time.

Mr. TORKILDSEN. Mr. Speaker, I
yield myself such time as I may
consume to say, in closing, I would like
to applaud my colleague from Massa-
chusetts as ranking member of the sub-
committee, also in his previous role as
chairman of the Committee on Mer-
chant Marine and Fisheries, a very,
very strong advocate of this program
and many other programs, both to pro-
tect the environment and to assist fish-
ing families. We certainly appreciate
the spirit in which he has offered many
pro-environmental and pro-fishing
pieces of legislation, and we will cer-
tainly miss that contribution to the
House Chamber when he retires at the
end of this year.

Mr. Speaker, I also want to applaud
the effort of our colleague from New
Jersey, the chairman of the sub-
committee, for the leadership he has
shown in bringing this important legis-
lation to the floor. Again, on behalf of
the environment, on behalf of States
managing coastal areas, I urge all
Members to vote for this legislation.

Ms. FURSE. Mr. Speaker, I rise today in
strong support of H.R. 2160, the Cooperative
Fisheries Management Act. Oregon’s fisher-
men and women who have been devastated
by plummeting salmon populations will benefit
greatly from this bill.

The bill accomplishes three important goals.
First, the bill will allow emergency Federal as-
sistance for fishery disasters to be provided di-
rectly to the fishers affected. Second, the
measure eliminates the current cap which lim-
its the amount of disaster assistance a fisher
may receive. And finally, the bill will eliminate
the $100,000 limit on assistance to any indi-
vidual.

While not a cure for the complex problem of
restoring the world-class salmon runs of the
Pacific Northwest, this bill will help alleviate
some of the hardships felt by displaced fish-
ers. In short, H.R. 2160 helps cut out the road
blocks and redtape in the fishing disaster relief
program.

In August 1995, we were fortunate enough
to receive a multimillion dollar assistance
package for Northwest salmon fishers who
had been hard-hit by the collapse of fishery
resources from the effects of El Nino and
drought. Passage of this legislation will ensure
that we can distribute these funds in a more
efficient manner and gain the most relief per
dollar for struggling Northwest fishing commu-
nities.

I greatly appreciate the leadership of Chair-
man YOUNG and Representative STUDDS on
this legislation and their willingness to honor
the requests of Pacific Northwest legislators
like myself to move this bill quickly so that
fishers in our districts can benefit immediately
from its provisions.

Mr. TORKILDSEN. Mr. Speaker, I
have no further requests for time, and
I yield back the balance of my time.

The SPEAKER pro tempore (Mr.
UPTON). The question is on the motion
offered by the gentleman from Massa-
chusetts [Mr. TORKILDSEN] that the
House suspend the rules and pass the
bill, H.R. 2160, as amended.

The question was taken.
Mr. TORKILDSEN. Mr. Speaker, I

object to the vote on the ground that a
quorum is not present and make the
point of order that a quorum is not
present.

The SPEAKER pro tempore. Pursu-
ant to clause 5, rule I, and the Chair’s
prior announcement, further proceed-
ings on this motion will be postponed.

The point of no quorum is considered
withdrawn.
f

WAIHEE MARSH INCLUSION IN
OAHU NATIONAL WILDLIFE REF-
UGE COMPLEX

Mr. SAXTON. Mr. Speaker, I move to
suspend the rules and pass the bill
(H.R. 1772) to authorize the Secretary
of the Interior to acquire certain inter-
ests in the Waihee Marsh for inclusion
in the Oahu National Wildlife Refuge
Complex, as amended.

The Clerk read as follows:
H.R. 1772

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,
SECTION 1. AUTHORITY TO ACQUIRE INTERESTS

FOR INCLUSION IN THE OAHU NA-
TIONAL WILDLIFE REFUGE COM-
PLEX.

(a) AUTHORITY TO ACQUIRE.—The Secretary
of the Interior may acquire, for inclusion in
the Oahu National Wildlife Refuge Complex,
the area known as the Waihee Marsh, located
on the northeast coast of the Island of Oahu,
Hawaii, consisting of approximately 36 acres
(as determined by the Secretary) along both
sides of Kamehameha Highway.

(b) MANAGMENT OF ACQUIRED INTERESTS.—
Lands and interests acquired by the United
States under this section shall be managed
by the Secretary of the Interior as part of
the Oahu National Wildlife Refuge Complex.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
New Jersey [Mr. SAXTON] and the gen-
tleman from Massachusetts [Mr.
STUDDS] will each be recognized for 20
minutes.

The Chair recognizes the gentleman
from New Jersey [Mr. SAXTON].
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(Mr. SAXTON asked and was given

permission to revise and extend his re-
marks.)

Mr. SAXTON. Mr. Speaker, thank
you for the opportunity to speak about
H.R. 1772, the Oahu National Wildlife
Refuge Complex Act, introduced by
Congresswoman PATSY MINK. H.R. 1772
would facilitate an agreement to allow
the Secretary of the Interior to add 36
acres of wetlands to the Oahu National
Wildlife Refuge Complex.

These wetlands are home to several
threatened and endangered species in-
cluding the Hawaiian stilt, Hawaiian
coot, and Hawaiian duck. The wetlands
also capture and retain stormwater
runoff.

This bill provides protection for the
fragile Hawaiian ecosystem and I urge
all Members to support it.

Mr. Speaker, I reserve the balance of
my time.

Mr. STUDDS. Mr. Speaker, I yield
myself such time as I may consume.

This bill, as the gentleman said, is
both without controversy and with
merit, which is something we should
see around here more often.

Mr. Speaker, I am delighted to yield
such time as she may consume to its
author, the gentlewoman from Hawaii
[Mrs. MINK].

Mrs. MINK of Hawaii. Mr. Speaker, I
thank the gentleman for recognizing
my presence here today and acknowl-
edging my great State of Hawaii. I
want to thank both gentlemen from
Massachusetts for according me the op-
portunity to speak today in support of
a very important bill.

It is connected with the whole con-
cept of preserving our environment,
and particularly our coastal areas.
This bill is a very important compo-
nent in Hawaii’s battle against the en-
dangered species crisis, and I think
most people in the House recognize
that Hawaii represents the State with
the most endangered and threatened
species. So it is not simply a matter of
pleasure in having this one bill re-
ported today, but the recognition of
the total devastation of our unique spe-
cies that really is in the forefront
today through the passage of this bill.

The decline in the critical habitat in
my State has escalated over the last
100 years, during massive development
and other kinds of activity. So cur-
rently we have 222 endangered and
threatened species, birds, mammals,
plants, and so forth, which represent
23.2 percent of the total national list of
all endangered species. So I think that
gives Members an idea that this small
place on this Earth has suffered this
tragedy of the loss of so many unique
species.

Today, through the passage of this
bill, we hope that one small acreage of
only 36 acres in an important area of
the Island of Oahu can be preserved and
set aside as a wetland for a number of
important reasons.

The status of our wetland ecosystems
in Hawaii has also degraded to a point
where it has declined by 30 percent in

the last 100 years or so, leaving only
15,000 acres of wetland. So the Fish and
Wildlife Service has become very con-
cerned about this loss, and although 36
acres is not very much, when we realize
that the Fish and Wildlife has only
2,000 acres under its management, we
understand how the addition of 36 acres
is very important.

The Waihee Marsh wetlands is split
already by a major highway that cuts
both the ocean fronting portion to-
gether with the lands that are inland,
and this of course makes it very dif-
ficult for preservation. Urban develop-
ment around the area also has threat-
ened to dispose of this very important
wetlands. So this intervention of this
bill today and allowing the Secretary
of the Interior to establish this unit of
36 acres, together with the existing
Oahu National Wildlife Refuge System,
is a very important step and we hope
that the Secretary of Interior will see
fit to do so.

The Fish and Wildlife has long rec-
ommended this acquisition. The lands
under question are now owned by a pri-
vate individual, a Florida developer,
who has indicated his willingness to
sell the property if it is possible for
him to obtain like properties in the
same vicinity. He alleges that he has
intended to be a good neighbor and to
be in agriculture.

So the Trust for Public Land that has
been an important entity in the State
in helping the Federal, State, and local
governments to acquire important
properties has written a letter, which,
Mr. Speaker, I will insert at the end of
my statement.

The Trust for Public Land has indi-
cated that they are interested in ac-
quiring the parcel expeditiously and
perhaps after doing so to make a con-
tribution of the parcels to the Federal
Government. That is to be worked out
later. But the interest of the public
trust is very important and with their
rapid all cash acquisition of the prop-
erties promised, we feel that this valu-
able asset is ready for inclusion into
the wildlife system.

So I am very much encouraged by
this bill coming to the floor today and,
with the support of the Members of
this body, we hope that this acquisi-
tion will be made possible. It is an im-
portant wetland not only for the pur-
poses of the endangered species, but it
is in fact the drainage system for the
whole area and, through the wetlands,
is sort of a sponge for the sediments
and other kinds of floodwaters going
through this particular valley. It hap-
pens to preserve the quality of
Kane’ohe Bay, which is adjoining and a
very important asset for all of us.

So with the enactment of this bill,
Mr. Speaker, the conservation of this
marsh will be applauded by all seg-
ments of my community and all gov-
ernment agencies and all political and
social, environmental interests. So I
commend the committee for giving
this House the opportunity to pass this
bill and hope that the Members will
give it a unanimous accord.

I would like to thank Chairman DON YOUNG
and Ranking Member GEORGE MILLER of the
Resources Committee, as well as Chair JIM
SAXTON and Ranking Member GERRY STUDDS
of the Subcommittee on Fisheries Wildlife and
Oceans for moving forward my bill H.R. 1772
which is before us today.

My bill, H.R. 1772, represents an important
component in Hawaii’s battle against its cur-
rent endangered species crisis. H.R. 1772
aims to preserve the 36-acre Waihee Marsh
wetland in Kahaluu, on the Island of Oahu,
which the Department of Interior has testified
provides habitat to endangered and threat-
ened species including the Hawaiian Stilt, Ha-
waiian coot, Hawaiian duck, and several mi-
gratory birds.

A decline in critical habitat in the State of
Hawaii due to escalated development and ag-
ricultural activity has led to the listing of 222
endangered and threatened bird, mammal,
plant and snail species, 23.2 percent of the
national total of 956 listed species. This is de-
spite the fact that Hawaii represents a mere
0.2 percent of the United States in land area.
The biggest tragedy is that many species na-
tive to the Hawaiian Islands are unique in the
world and can never be found anywhere else
once populations in Hawaii become extinct.

The last hundred years of human activity in
Hawaii has resulted in deterioration of all
major ecosystems, according to the Hawaii
Heritage Program. Land development and the
introduction or the intrusion of non-native
vegetation has forced most native ecosystems
up into the mountain ranges away from the
coastal areas—also from the Waihee Marsh
on the northeastern windward coast.

The status of Hawaii’s wetland ecosystems
in particular is grim, as my State’s coastal wet-
land habitat declined 31 percent between
1880 and 1980, leaving only 15,474 acres of
wetland, according to the U.S. Fish & Wildlife
Service [FWS] in 1990; the wetlands loss in
the areas surrounding Waihee Marsh was be-
tween 80 and 90 percent. Only 2,000 of the
remaining 15,474 areas are currently man-
aged by FWS.

The Waihee Marsh wetland to be protected
by H.R. 1772 was split apart by a major high-
way. The wetland was further threatened in
previous years as the subject of several urban
development proposals successfully blocked
by the Kahaluu Neighborhood Board No. 29,
which strongly supports retention of the area’s
rural character and Federal acquisition.

The U.S. Fish & Wildlife Service identified
Waihee Marsh in its 1993 revised Hawaiian
Waterbirds Recovery Plan as essential habitat
for the recovery of endangered waterbirds.
FWS in 1990 identified Waihee Marsh as a
priority wetland acquisition site in its Regional
Wetlands Concept Plan: Emergency Wetlands
Resource Act. FWS reiterated the wetland’s
significance in its December 15, 1994 Report
on the Potential Rehabilitation and Manage-
ment of the Waihee Wetland.

On July 13, 1994, the Honolulu City Council
unanimously passed a resolution requesting
action by Hawaii’s Congressional Delegation
to provide for the acquisition of the Waihee
Marsh.

On November 18, 1994, a major parcel of
Waihee Marsh was sold to a Florida developer
who sought to divide the wetland once again
by building an access road directly through the
middle of the wetland; however, efforts by
State and county government convinced the
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landowner to build the road at the parcel’s
border.

Approached by the Trust for Public Land
[TPL] in August, 1995, the landowner ex-
pressed interest in selling the parcel, should
another parcel of comparable value be made
available. TPL this month wrote to the land-
owner to express willingness to work toward a
rapid, all-cash acquisition of the property to
preserve the land’s valuable natural resources.

Clearly, the range of efforts to conserve
Waihee Marsh are wide in scope.

My bill seeks to allow the Secretary of the
Interior to acquire and add the Waihee Marsh
to the existing Oahu Natural Wildlife Refuge
Complex managed out of Haleiwa on Oahu.
Establishment of a new on-site management
office would not be necessary because
Haleiwa staff would visit the wetland on a ro-
tating basis, along with the Pearl Harbor and
James Campbell National Wildlife Refuges on
Oahu and the Kakahaia National Wildlife Refu-
gee on the Island of Molokai.

This palustrine wetland contains bird habitat
mainly in its interior, which is subject to pro-
longed ponding during rainy seasons and
overgrown at the edges with introduced vege-
tation that serves as a buffer for the inner wet-
lands. Waihee Marsh is also framed by em-
bankments to protect the wetland from sur-
rounding man-made developments.

In addition to having conservation value, the
wetland provides flood control for nearby
areas of Waihee and Kaalaea. It also captures
and retains stormwater runoff to preserve
coral ecosystems and water quality of the ad-
jacent Kaneohe Bay.

Passage of my bill will allow FWS to fulfill
several management priorities it has recog-
nized, which would restore and maintain
Waihee Marsh as a healthy, naturally-function-
ing wetland: First, dredging of sediments to
improve water quality and recreate suitable
waterbird habitat, second, predator control to
humanely trap cats, mongooses and rats; pre-
vent entry of dogs by fences, and prevent
predator access to nesting sites, third, removal
of introduced plant species which have over-
grown parts of the wetland, and fourth, gen-
eral habitat improvement to create and main-
tain a mosaic of waterbird habitats such as
shallow mudflats, deeper open water areas,
dense vegetative areas and other natural wet-
land features.

FWS has also found possibilities of edu-
cational benefits through establishment of out-
looks along the adjacent Kamehameha High-
way and student field-trips. Because Waihee
Marsh was once farmed by Native Hawaiians,
the analysis of archaeological and cultural
sites would contribute to the study of Hawaii’s
indigenous people.

I strongly urge the enactment of H.R. 1772.
Conservation of Waihee Marsh has unani-
mous support from the community, Federal,
State, and local government, and environ-
mental interests, and would play an important
role in Hawaii’s efforts to combat its endan-
gered species crisis.

THE TRUST FOR PUBLIC LAND,
San Francisco, CA, April 22, 1996.

Hon. PATSY MINK,
Rayburn House Office Building, Washington,

DC.
DEAR CONGRESSWOMAN MINK: I am writing

to commend you on your efforts through
H.R. 1772 to secure the protection of the im-
portant wetland habitat of Waihee Marsh on
Oahu.

As you know well, the 36-acre Waihee
Marsh area contains some of the last remain-
ing unprotected habitat for the federally
listed Hawaiian moorhen and provides criti-
cal feeding grounds and nesting cover for a
wide diversity of other migratory and resi-
dential species. Additionally, the marsh,
which is subject to periodic flooding, also
provides essential filtration of waters flow-
ing to the coral reefs and estuarine areas of
nearby Kane’ohe Bay. Public management of
this property therefore would not only pre-
serve and enhance the resources of the marsh
itself, but will also contribute substantially
to the restoration of this larger ecosystem, a
major environmental goal towards which
your recent work with us (and the federal/
state/local investment of over $6 million) to
protect the 2.5 miles of Kane’ohe Bay shore-
line of the Marks Estate also plays a major
role. With the progress to date in this effort,
and the current threat of incompatible activ-
ity and development at Waihee Marsh, the
time is right for consideration of H.R. 1772.

As you also know, the Trust for Public
Land is prepared to take an active role, to
the extent we can, in assisting in the acqui-
sition of these private lands if such assist-
ance is necessary. In any event, we appre-
ciate the commitment and leadership you
have shown in this effort, and look forward
to the ultimate preservation of this vital
wetland area.

Sincerely,
ALAN FRONT,

Vice President.
Mr. STUDDS. Mr. Speaker, I second

the remarks of the gentlewoman from
Hawaii, all of Hawaii except for Hono-
lulu.

Mr. Speaker, I have no further re-
quests for time, and I yield back the
balance of my time.

Mr. SAXTON. Mr. Speaker, I want to
congratulate the gentlewoman on the
fine job she has done in putting this
bill together and in helping us to bring
it to the floor.

Mr. ABERCROMBIE. Mr. Speaker, I rise
today to voice my strong support for H.R.
1772, to authorize the Secretary of the Interior
to acquire certain interests in the Waihe’e
Marsh for inclusion in the Oahu National Wild-
life Refuge, introduced by my colleague from
Hawaii, Representative PATSY MINK.

The Waihe’e Marsh, also called the
Kahalu’u wetland, is located on the windward
side of Oahu. Acquisition of Waihe’e Marsh is
vital to the integrity of the Oahu National Wild-
life Refuge [Refuge]. The purpose of the ref-
uge is to protect and manage a network of
wetlands throughout Oahu for the recovery of
endangered waterbirds, migratory birds, and
other values of natural wetlands. Specifically,
Waihe’e Marsh is identified as a priority wet-
land site in the U.S. Fish and Wildlife Serv-
ice’s regional wetlands concept plan: Emer-
gency Wetlands Resource Act [USFWS 1990].
Throughout Hawaii there has been a substan-
tial cumulative loss of wetlands.

I would like to point out to my colleagues in
the House that the natural environment of Ha-
waii is one of our planet’s most significant
treasures. The islands are home to more
unique species than any place of similar size
on the Earth. Yet, Hawaii has the most alarm-
ing concentration of species teetering on the
brink of extinction. While Hawaii makes up
only 0.2 percent of the land area we account
for nearly 75 percent of the Nation’s histori-
cally documented plant and bird extinctions of
the United States. Currently, more than one-

fourth of the 959 animals and plants on the
U.S. endangered and threatened species list
come from Hawaii.

Under H.R. 1772 Waihe’e Marsh would be
rehabilitated and managed for the recovery
and support of endangered Hawaiian
waterbirds, such as the endangered Hawaiian
Stilt, Hawaiian coot, Hawaiian moorhen and
Hawaiian duck, which are all protected under
the Endangered Species Act. Also, wetlands
in Hawaii provide habitat for several species of
migratory shorebirds and waterfowl which are
protected under the Migratory Bird Treaty Act.

I want to mention to my colleagues that the
importance of Waihe’e Marsh is not limited to
plants and animals. This has been an issue
that has been worked from the grassroots. I
commend all the hard work put in by the local
communities. The Waihe’e Marsh is important
for the surrounding communities because it
naturally serves as a flood control holding
area and the vegetation contributes to the
control of shoreline erosion for nearby residen-
tial areas. Also, the marsh serves as a filter to
protect water quality and coral reef commu-
nities in Kaneohe Bay.

Mr. Speaker, this is a worthwhile piece of
legislation that deserves the full support of all
my colleagues.

Mr. YOUNG of Alaska. Mr. Speaker, I rise
in support of H.R. 1772, introduced by our col-
league from Hawaii, PATSY MINK, to add some
36 acres of wetlands to the Oahu National
Wildlife Refuge complex.

It is my understanding that these wetlands
are essential habitat for a number of native
Hawaiian birds and migratory waterfowl.

While the U.S. Fish and Wildlife Service has
apparently been interested in acquiring the en-
tire Waihe’e Marsh wetlands for a number of
years, the purchase costs have been prohibi-
tive.

This bill will simply tell the Secretary of the
Interior that he may obtain these lands for in-
clusion in the refuge without providing any
money to buy them.

While I intend to support H.R. 1772, I do so
with the stipulation that if these wetlands are
purchased by the Federal Government, all pri-
vate property owners must be willing sellers
and they must be fully compensated for their
land interests.

I urge an ‘‘aye’’ vote on H.R. 1772.
Mr. SAXTON. Mr. Speaker, I have no

further requests for time, and I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from New Jersey [Mr.
SAXTON] that the House suspend the
rules and pass the bill, H.R. 1772, as
amended.

The question was taken.
Mr. SAXTON. Mr. Speaker, I object

to the vote on the ground that a
quorum is not present and make the
point of order that a quorum is not
present.

The SPEAKER pro tempore. Pursu-
ant to clause 5, rule I, and the Chair’s
prior announcement, further proceed-
ings on this motion will be postponed.

The point of no quorum is considered
withdrawn.
f

AMAGANSETT NATIONAL
WILDLIFE REFUGE

Mr. LONGLEY. Mr. Speaker, I move
to suspend the rules and pass the bill
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(H.R. 1836) to authorize the Secretary
of the Interior to acquire property in
the town of East Hampton, Suffolk
County, NY, for inclusion in the
Amagansett National Wildlife Refuge.

The Clerk read as follows:
H.R. 1836

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. AUTHORITY TO ACQUIRE PROPERTY

FOR INCLUSION IN THE
AMAGANSETT NATIONAL WILDLIFE
REFUGE.

(a) AUTHORITY TO ACQUIRE PROPERTY.—The
Secretary of the Interior may acquire, for in-
clusion in the Amagansett National Wildlife
Refuge, the area known as the Shadmoor
Parcel, consisting of approximately 98 acres
(as determined by the Secretary) located
along the Atlantic Ocean adjacent to munici-
pal park land in the town of East Hampton,
Suffolk County, New York.

(b) MANAGEMENT OF ACQUIRED INTERESTS.—
Lands and interests acquired by the United
States under this section shall be managed
by the Secretary of the Interior as part of
the Amagansett National Wildlife Refuge.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Maine [Mr. LONGLEY] and the gen-
tleman from Massachusetts [Mr.
STUDDS] will each be recognized for 20
minutes.

The Chair recognizes the gentleman
from Maine [Mr. LONGLEY].

Mr. LONGLEY. Mr. Speaker, I yield
myself such time as I may consume.

(Mr. LONGLEY asked and was given
permission to revise and extend his re-
marks.)

Mr. LONGLEY. Mr. Speaker, today
we are considering H.R. 1836, a bill to
authorize the Secretary of the Interior
to acquire property in the town of East
Hampton, NY, for inclusion in the
Amagansett National Wildlife Refuge.
This legislation was introduced by Con-
gressman MICHAEL FORBES on June 14,
1995. An identical bill was proposed by
New York Senators PATRICK MOYNIHAN
and AL D’AMATO on November 17, 1995.

These measures would allow the Sec-
retary of the Interior to acquire a 98-
acre ocean-front parcel of land in
Montauk, East Hampton Town, NY,
known as Shadmoor. The land would be
added to the Amagansett National
Wildlife Refuge, which is part of the
Long Island Refuge complex located 10
miles to the west. The town of East
Hampton owns a 20-acre parcel of land
adjacent to the eastern boundary of the
Shadmoor property.

Currently, title to the Shadmoor
property is held by private individuals
who are interested in developing a
housing project on this site. In fact,
the owners are proposing to build 14
homes and have a development permit
pending before the town of East Hamp-
ton.

The Shadmoor parcel does contain
one of the largest populations of New
York State’s most endangered plant, a
flowering plant that lives in only 12
places in the world; 4 of these locations
are on Long Island. In addition, this
property contains six other rare plants
and historic World War II coastal de-

fenses. The Shadmoor property con-
sists of maritime shrub land, fresh-
water wetlands, and maritime grass-
lands.

The U.S. Fish and Wildlife Service
has been interested in this property for
a number of years. In fact, the
Shadmoor parcel was targeted for ac-
quisition in the Service’s 1991 North-
east Coastal Areas study. To date, they
have lacked the financial resources to
buy this 98-acre parcel of land. On No-
vember 3, 1995, the East Hampton Town
Board approved a resolution expressing
their commitment to share the acquisi-
tion cost of the Shadmoor property
with the Fish and Wildlife Service. The
Service hopes to pursue acquisition in
partnership with the town and private
land protection groups.

The National Wildlife Refuge System
is comprised of Federal lands that have
been acquired for the conservation and
enhancement of fish and wildlife. To-
taling about 91.7 million acres, the Sys-
tem provides habitat for hundreds of
fish and wildlife species, including
more than 165 species listed as threat-
ened or endangered under the Endan-
gered Species Act. The first wildlife
refuge was established by President
Theodore Roosevelt at Pelican Island,
FL, in 1903 to protect egrets, herons,
and other birds that were being killed
to provide feathers for the fashion in-
dustry.

The Shadmoor property will provide
a useful addition to the System, and I
urge an ‘‘aye’’ vote on this bill.
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Mr. Speaker, I reserve the balance of
my time.

Mr. STUDDS. Mr. Speaker, the gen-
tleman is absolutely correct. As a mat-
ter of fact, there is probably not much
left to be said, which has probably been
noticed by the gentleman from New
York.

Mr. Speaker, I reserve the balance of
my time.

Mr. LONGLEY. Mr. Speaker, I yield
10 minutes to the gentleman from New
York [Mr. FORBES].

Mr. FORBES. Mr. Speaker, I thank
my colleague from Maine and my col-
league from Massachusetts.

Mr. Speaker, H.R. 1836 has been de-
scribed quite adequately, and I take
the well today to urge the adoption of
H.R. 1836, legislation to authorize the
Secretary of the Interior to move for-
ward in the purchase of Shadmoor and
make it a part of the Amagansett Na-
tional Wildlife Refuge.

Mr. Speaker, this is a very important
activity, one that I think is of eminent
importance, given the fact that the
Town of East Hampton has before it an
application to develop this esthetic,
historical and ecologically delicate
property, something I think that we do
not want to see certainly in my part of
the world. The Shadmoor property,
which has been described as a 98-acre
dramatic ocean front property, is criti-
cal to the area of Montauk that this
parcel rests on.

It is fitting, I think, also to recognize
that Theodore Roosevelt, who began
the national refuge system, spent some
time on this parcel. In fact in 1898,
when the 10th Black Cavalry returned
from Cuba with the Rough Riders, they
deployed from this site. So there is
some ironic association between this
parcel and of course the individual who
started the whole national refuge sys-
tem.

The Amagansett Wildlife Refuge
would be well served to have this im-
portant parcel included. Not only is
this parcel the siting of some habitat
of plant species that are rather rare,
and my colleague has already alluded
to the fact that the sandplain gerardia,
one of New York State’s rarest plants,
there are only five places left on Long
Island where this rare species of plant
is located. Of course Shadmoor is one
of those critically located sites.

Shadmoor also is home to six State
rare species, including the grasslead la-
dies tresses orchid and the New Eng-
land blazing star. Shadmoor, as I said,
was the site of the deployment of the
10th Black Cavalry as well as the site
during World War II where bunkers
were built that can still be seen today.

This legislation is critically impor-
tant. I think, before we go too further,
I would like to recognize first of all
some individuals who have been labor-
ing long and hard to try to preserve
Shadmoor in perpetuity. Certainly I
think the Nature Conservancy, Sara
Davidson and Stuart Lowry from the
Nature Conservancy on Long Island.
Also Carol Morrison and Rau Fridel of
the Concerned Citizens of Montauk.
And of course the Town Board and
Town of East Hampton have all cham-
pioned the preservation of Shadmoor.

It is critical that this legislation re-
ceive approval not just by the House of
Representatives and the U.S. Senate
but that it be signed into law. I believe
that, thanks to the support of director
Mollie Beatty of the U.S. Fish and
Wildlife Service, that we have moved
forward and that it is highly likely
that we can get this included in the
Amagansett Wildlife Refuge.

This important parcel obviously
needs to be preserved. Long Island and
New York State have received almost
no Federal dollars over the last 20
years for the acquisition of lands to
protect endangered species. Nationally
few dollars have been used to protect
the habitat of critically imperiled
plant species. Preserving 98 acres of
dramatic ocean front at Montauk,
Long Island will be an important addi-
tion to this whole national refuge sys-
tem.

I thank both the gentleman from
Alaska [Mr. YOUNG] and the gentleman
from New Jersey [Mr. SAXTON] my good
friend, for moving this legislation for-
ward and for making it possible for the
House to take into consideration this
legislation today.

I urge its adoption.
Mr. STUDDS. Mr. Speaker, I was

wrong. There was more to be said. I
agree with this gentleman, too.
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Mr. YOUNG of Alaska. Mr. Speaker, I am

pleased to present to the House H.R. 1836,
introduced by our colleague from New York,
MIKE FORBES, to add a 98-acre ocean-front
parcel of land in Montauk, NY, to the Long Is-
land National Wildlife Refuge.

During our committee’s deliberations on this
bill, a local supervisor and a group of con-
cerned citizens testified in strong support of
protecting this property called Shadmoor,
which is essential habitat for several highly en-
dangered plants.

While it is unclear how much it will cost the
Federal Government to purchase this tract of
land, I am encouraged by the fact that the
local community in the Town of East Hampton,
NY, has voted to share in the acquisition
costs. This is a positive step in the right direc-
tion.

I am prepared to support H.R. 1836 based
on this innovative cost-sharing commitment
and the stipulation that those private citizens
who now own Shadmoor are fully com-
pensated for their property prior to its inclusion
in the Long Island National Wildlife Refuge
complex.

I urge an ‘‘aye’’ vote on H.R. 1836 and I
compliment Congressman MIKE FORBES for his
outstanding leadership in this matter.

Mr. SAXTON. Mr. Speaker, I am pleased
that the House is considering H.R. 1836, the
Amagansett National Wildlife Refuge Act,
which was introduced by Representative MI-
CHAEL FORBES.

H.R. 1836 would allow the Secretary of the
Interior to acquire a 98-acre ocean-front parcel
of land in Montauk, East Hampton Town, NY,
known as Shadmoor.

This parcel contains one of the largest pop-
ulations of New York State’s most endangered
plant, the sandplain gerardia.

The Shadmoor property represents valuable
habitat for this endangered plant. I urge all
Members to support the legislation.

Mr. STUDDS. I yield back the bal-
ance of my time.

Mr. LONGLEY. Mr. Speaker, I have
no further request for time, and I yield
back the balance of my time.

The SPEAKER pro tempore (Mr.
UPTON). The question is on the motion
offered by the gentleman from Maine
[Mr. LONGLEY] that the House suspend
the rules and pass the bill. H.R. 1836.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill
was passed.

A motion to reconsider was laid on
the table.
f

GENERAL LEAVE

Mr. LONGLEY. Mr. Speaker, I ask
unanimous consent that all Members
have 5 legislative days to revise and ex-
tend their remarks on H.R. 1836, the
bill just passed.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Maine?

There was no objection.
f

TENSAS RIVER NATIONAL WILD-
LIFE REFUGE AUTHORIZATION
INCREASE

Mr. JONES. Mr. Speaker, I move to
suspend the rules and pass the bill

(H.R. 2660) to increase the amount au-
thorized to be appropriated to the De-
partment of the Interior for the Tensas
River National Wildlife Refuge, as
amended.

The Clerk read as follows:
H.R. 2660

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. INCREASE IN AMOUNT AUTHORIZED

TO BE APPROPRIATED TO THE DE-
PARTMENT OF THE INTERIOR FOR
THE TENSAS RIVER NATIONAL WILD-
LIFE REFUGE.

Section 5(1) of the Act entitled ‘‘An Act to
establish the Tensas River National Wildlife
Refuge’’, approved June 28, 1980 (Public Law
96–285, 94 Stat. 597), as amended by section 2
of Public Law 99–191 (99 Stat. 1327), is amend-
ed to read as follows:

‘‘(1) beginning October 1, 1995, not to ex-
ceed $20,000,000 to the Department of the In-
terior; and’’.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
North Carolina [Mr. JONES] and the
gentleman from Massachusetts [Mr.
STUDDS] each will be recognized for 20
minutes.

The Chair recognizes the gentleman
from North Carolina [Mr. JONES].

Mr. JONES. Mr. Speaker, I yield my-
self such time as I may consume.

(Mr. JONES asked and was given per-
missions to revise and extend his re-
marks.)

Mr. JONES. Mr. Speaker, today we
are considering H.R. 2660, a bill to in-
crease the amount authorized to be ap-
propriated to the Department of the In-
terior for the Tensas River National
Wildlife Refuge. This bill was intro-
duced by Congressman JIM MCCRERY on
November 17, 1995. It will increase the
amount that is authorized to be appro-
priated, for the acquisition of land, in
the Tensas River National Wildlife Ref-
uge in Talulah, LA.

The Tensas River National Wildlife
Refuge was established on June 28, 1980,
by Public Law 96–285 to preserve the
largest remaining privately owned bot-
tom land and hardwood tract in the
Lower Mississippi River Delta. The act
has authorized $20 million for land ac-
quisition, through the Department of
the Interior’s Land and Water Con-
servation Fund.

The diverse habitat at the Tensas
River Refugee supports a tremendous
variety of wildlife, including the larg-
est white-tailed deer herd in Louisiana,
bald eagles, numerous species of small
mammals and birds, and the Louisiana
black bear. The Tensas River popu-
lation is one of only two known popu-
lations of this subspecies in existence.

The wetlands, lakes, and bayous in
the refuge provide habitat for an equal-
ly diverse variety of aquatic life in-
cluding fish, reptiles, amphibians, crus-
taceans, and the American alligator.
This aquatic habitat is particularly im-
portant because the Tensas River is the
only major waterway in the Louisiana
delta that has not been extensively al-
tered by channelization.

To date, Congress has appropriated
$20 million for land acquisition at the

refuge, but additional funds may be
necessary to complete the acquisition
process. H.R. 2660 authorizes an addi-
tional $20 million for land acquisition,
subject of course to appropriations.
The bill will allow the Fish and Wild-
life Service to acquire the remaining
critical lands necessary to complete
the Tensas River National Wildlife Ref-
uge.

At present,the National Wildlife Ref-
uge System is comprised of 508 refuges,
which are located in all 50 States and 5
U.S. territories. These units range in
size from a single acre refuge in Min-
nesota, to the 19.3 million-acre Arctic
National Wildlife Refuge in Alaska. In
the last decade, 81 refugees and ap-
proximately 3.6 million acres have been
added to the System.

The Tensas River Refuge is an impor-
tant component in this nationwide sys-
tem, and I urge an ‘‘aye’’ vote on this
bill.

Mr. Speaker, I reserve the balance of
my time.

Mr. STUDDS. Mr. Speaker, this is a
good bill and, I hesitate to add, costs a
little bit more than the Boston Harbor
Island so I can assume we are going to
get enormous support when the time
comes. It is an excellent bill, and I urge
Members to support it.

Mr. Speaker, I reserve the balance of
my time.

Mr. JONES. Mr. Speaker, I yield 5
minutes to the gentleman from Louisi-
ana [Mr. MCCRERY].

(Mr. MCCRERY asked and was given
permission to revise and extend his re-
marks.)

Mr. MCCRERY. Mr. Speaker, I thank
the gentleman from North Carolina
[Mr. JONES] for yielding me this time.
I do not intend to use all of it. Mr.
JONES eloquently stated the reasons for
introduction of the bill and reasons for
Members to vote for it today.

Mr. Speaker, I want to thank Chair-
man SAXTON and the ranking member,
Mr. STUDDS, from the Subcommittee
on Fisheries, Wildlife and Oceans for
their willingness to support this bill
and for their work in bringing it to the
floor today.

The Tensas River National Wildlife
Refuge is a case study in responsible
environmental policy. Created in 1980,
the refuge now includes some 64,000
acres in Madison and Tensas parishes
in northeastern Louisiana and rep-
resents a commitment to preserving
the largest single tract of bottomland
hardwoods remaining in the Mississippi
River Delta. Widely supported in the
community, the refuge has been con-
stituted entirely from land acquired
through donations or by purchases
from willing sellers.

The bottomland forests in the refuge
provide habitat for a diverse array of
greenery. In addition, over 400 animal
species make their home in the Tensas
Refuge. Among endangered species, the
bald eagle and the peregrine falcon
make occasional appearances. Of par-
ticular note, the Tensas Refuge is the
home of the largest remaining popu-
lation of the Louisiana Black Bear.
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H.R. 2660 would increase the author-

ization for the Tensas Refuge from $10
million to $20 million. These additional
funds are needed to purchase
inholdings and corridor easements.
Again, all this will be accomplished
with the full cooperation and support
of the surrounding community. My
constituents who live and work near
the refuge fully understand the need to
maintain this haven of natural beauty.

Completion of land purchase for the
Tensas River National Wildlife Refuge
will preserve a unique slice of southern
habitat for enjoyment by countless fu-
ture generations. Once again, I thank
the members of the Resources Commit-
tee for their swift action in bringing
this bill before the full House and
strongly urge all Members to support
its passage.

Mr. STUDDS. Mr. Speaker, to my
utter astonishment, I have a request
for time.

Mr. Speaker, I yield 2 minutes to the
gentleman from Connecticut [Mr.
GEJDENSON].

Mr. GEJDENSON. Mr. Speaker, I am
pleased to be here with the majority
today in support of this legislation. It
is a noncontroversial bill. It does the
right thing in extending this area. But
as we are handing out fig leaves today,
this is clearly a case where fig leaves
are deserved to both previous speakers
on the other side.

On the key votes before the Congress
and particularly for the one that au-
thorized this particular program, roll-
call 502, both individuals voted against
the general proposition. It is as if to
say today that if Jesse James had in
one instance deposited funds in a bank,
it would absolve him of being referred
to as a bank robber.

We have had a year and a half of a
general assault on the environment,
that the basic legislation that estab-
lishes these programs was resisted and
opposed, that if you went down each
one of these bills, on the Republican
side, 99 percent voted to open the Arc-
tic National Wildlife Refuge to oil
drilling; 99 percent voted to keep de-
structive riders in the fiscal year 1996
Interior appropriations bill; 86 percent
of the Republicans voted against an
amendment to the fiscal year 1996 Inte-
rior appropriations act which would re-
store land and water conservation
funds vitally important to the refuge
system; 82 percent voted to keep the
salvage rider in the rescission bills.

It seems to me that while this is a
good thing we are doing here today, we
welcome the last two speakers on the
other side, that they do deserve the fig
leaf here because you cannot just come
to the floor when it is one instance in
your district or in your party and
claim that you are taking some kind of
environmental action. The assault on
the environment over the last year and
a half has been so extreme, it has
frightened people that are not simply
environmental activists but average
citizens who have some concern about
the state of this country and the state
of our natural resources.
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Mr. Speaker, again I would commend
the gentleman for what they do today,
but I would hope that we would not see
them in every instance oppose the
major pieces of legislation. Give this
opportunity to the entire country and
not just to one place and one district.

Mr. STUDDS. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

Mr. SAXTON. Mr. Speaker, I rise in strong
support of H.R. 2660, the Tensas River Na-
tional Wildlife Refuge Act, introduced by Rep-
resentative JIM MCCRERY.

H.R. 2660 would increase the authorization
level for the Tensas River National Wildlife
Refuge from $10 million to $20 million, and
would make those funds available as of Octo-
ber 1 last year. This increase is necessary to
cover the costs of buying critical habitat for the
threatened Louisiana black bear. It is impera-
tive that this legislation move forward, so the
management plan for the threatened black
bear can continue to be implemented.

We in Congress have been discussing pre-
vention in the context of the Endangered Spe-
cies Act. Here is a case where public input
has resulted in the prevention of
endangerment. This legislation deserves all
our support.

Mr. YOUNG of Alaska. Mr. Speaker, H.R.
2660 has been introduced by our distin-
guished colleague from Louisiana, JIM
MCCRERY. This is a noncontroversial bill that
simply increases the amount of the authoriza-
tion level for the Tensas River National Wild-
life Refuge.

It is my understanding that there is interest
in expanding the boundaries of this refuge, but
these efforts are constrained by the provisions
of Public Law 96–285 that legislatively created
the refuge.

H.R. 2660 will increase from $10 million to
$20 million the amount of funds that may be
appropriated to the Department of the Interior,
and it makes those funds available as of Octo-
ber 1 last year. These modifications are nec-
essary because the cost of acquiring certain
lands for inclusion in the Refuge were more
expensive than anticipated.

Finally, the Tensas River National Wildlife
Refuge had been deemed critical habitat for
the threatened Louisiana black bear and the
river is the only major waterway in the Louisi-
ana delta that has not been extensively al-
tered by channelization.

Congressman JIM MCCRERY has made a
persuasive case, and I compliment him for his
outstanding leadership on this legislation. I
urge an ‘‘aye’’ vote on H.R. 2660.

Mr. JONES. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

The SPEAKER pro tempore (Mr.
UPTON). The question is on the motion
offered by the gentleman from North
Carolina [Mr. JONES] that the House
suspend the rules and pass the bill,
H.R. 2660, as amended.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was passed.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr. JONES. Mr. Speaker, I ask unan-
imous consent that all Members may
have 5 legislative days within which to
revise and extend their remarks and in-
clude extraneous material on H.R. 2660,
the bill just passed.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from North Carolina?

There was no objection.
f

NORTH PLATTE NATIONAL WILD-
LIFE REFUGE BOUNDARY REVI-
SION

Mr. METCALF. Mr. Speaker, I move
to suspend the rules and pass the bill
(H.R. 2679) to revise the boundary of
the North Platte National Wildlife Ref-
uge.

The Clerk read as follows:
H.R. 2679

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. REVISION OF BOUNDARY OF NORTH

PLATTE NATIONAL WILDLIFE REF-
UGE.

(a) TERMINATION OF JURISDICTION.—The sec-
ondary jurisdiction of the United States Fish
and Wildlife Service over approximately 2,470
acres of land at the North Platte National
Wildlife Refuge in the State of Nebraska, as
depicted upon a map entitled ‘‘Relinquish-
ment of North Platte National Wildlife Ref-
uge Secondary Jurisdiction’’, dated August
1995, and available for inspection at appro-
priate offices of the United States Fish and
Wildlife Service, is hereby terminated.

(b) REVOCATION OF EXECUTIVE ORDER.—Ex-
ecutive Order Number 2446, dated August 21,
1916, is hereby revoked with respect to the
lands referred to in section 1.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Washington [Mr. METCALF] and the
gentleman from Massachusetts [Mr.
STUDDS] will each be recognized for 20
minutes.

The Chair recognizes the gentleman
from Washington [Mr. METCALF].

Mr. METCALF. Mr. Speaker, I yield
myself such time as I may consume.

(Mr. METCALF asked and was given
permission to revise and extend his re-
marks.)

Mr. METCALF. Mr. Speaker, H.R.
2679, introduced by the gentleman from
Nebraska [Mr. BARRETT] will remove
about 2,470 acres of land from the
North Platte National Wildlife Refuge.

This legislation is a direct result of a
report issued by the U.S. Fish and
Wildlife Service that recommended
that these lands be divested from the
refuge because they provide nothing
significant toward the refuge or the na-
tional refuge systems’ purposes and
goals.

While these lands may have limited
value within the refuge unit, they offer
recreational opportunities to thou-
sands of citizens who enjoy boating,
fishing, sightseeing and swimming in
Nebraska. Under the terms of this leg-
islation, which is strongly supported
by the Department of the Interior,
these lands would be removed from the
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refuge, and they will be managed by
the Nebraska Game and Parks Com-
mission through a lease from the Bu-
reau of Reclamation.

While title to these lands would re-
main with the Federal Government,
this measure is beneficial to the refuge
system and the thousands of Ameri-
cans who will enjoy utilizing Lake
Minatare in the future.

I urge an ‘‘aye’’ vote on H.R. 2679,
and I compliment the gentleman from
Nebraska [Mr. BARRETT] for his leader-
ship in behalf of his constituents and
this legislation.

Mr. Speaker, I reserve the balance of
my time.

Mr. STUDDS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, this has been an exhila-
rating half hour, and we are for this
one, too.

Mr. Speaker, I reserve the balance of
my time.

Mr. METCALF. Mr. Speaker, I yield 3
minutes to the gentleman from Ne-
braska [Mr. BARRETT], the sponsor of
the bill.

Mr. BARRETT of Nebraska. Mr.
Speaker, I thank the gentleman for
yielding this time to me. Mr. Speaker,
I rise today in support of H.R. 2679, and
I would like to thank the subcommit-
tee chairman, the gentleman from New
Jersey [Mr. SAXTON], and the ranking
member of the subcommittee, the gen-
tleman from Massachusetts [Mr.
STUDDS], and the chairman of the full
committee, the gentleman from Alaska
[Mr. YOUNG], for their support and for
their work on this particular measure.

The House is debating this week sev-
eral pieces of legislation relating to
the environment and divestiture of
2,470 acres of land from the North
Platte National Wildlife Refuge, which
is just outside of Scottsbluff, NE,
which would enhance the effectiveness
of the national wildlife refuge system.

H.R. 2679 was developed with the sup-
port of the community local leaders
and the U.S. Fish and Wildlife Service,
and it is a very good example, Mr.
Speaker, of cooperation between Fed-
eral, State, and local individuals.

The Lake Minatare refuge was estab-
lished in the early part of the century
as a preserve and breeding ground for
water fowl which were native to that
particular area. The refuge is also a
part of a Bureau of Reclamation irriga-
tion project. The Fish and Wildlife
Service managed the wildlife aspect of
the project, while the bureau managed
the other aspects of the land, like
recreation and cabins and so forth. And
following a 1990 directive that the Fish
and Wildlife Service bring all of the
areas under its jurisdiction into com-
pliance local, residents realized that
this would essentially prohibit rec-
reational and residential use of Lake
Minatare, and this was absolutely and
totally unacceptable.

The testimony before the fisheries
subcommittee fully illustrated, I
think, that Lake Minatare is an essen-
tial part of this Scottsbluff area com-

munity, and because of the significant
local interest and the complex manage-
ment nature of the refuge, the Fish and
Wildlife Service did an environmental
assessment. It determined that the
best course of action would be to ter-
minate the service’s authority over
certain portions of the land, as some
areas were no longer effective as a
wildlife refuge.

I am pleased to report, Mr. Speaker,
to the House the broad support of the
Fish and Wildlife Service.

My Scottsbluff district office, inci-
dentally, reported we have over 5,000
different letters in support of this par-
ticular transfer.

The local citizens, the Fish and Wild-
life Service, and I have had a great
amount of success in working together
on this project. It is a unique win-win
situation, and it sets an example for
Congress as we strive to effectively
manage our Nation’s natural resources.

I urge my colleagues to support H.R.
2679.

Mr. STUDDS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I do not know where the
gentleman from Alaska is, but we
could use a little color here. But I do
not see him. I have nothing further to
say. One would never know the govern-
ment is coming to an end tomorrow,
but apparently it is, and we are having
a wonderful afternoon.

We are very strongly for this bill; and
I have no requests for time.

Mr. Speaker, I yield back the balance
of my time.

Mr. METCALF. Mr. Speaker, I yield 5
minutes to the gentleman from New
Jersey [Mr. SAXTON].

(Mr. SAXTON asked and was given
permission to revise and extend his re-
marks.)

Mr. SAXTON. Mr. Speaker, I thank
the gentleman from Washington for
yielding this time to me. I certainly
will not use anywhere near 5 minutes.

Mr. Speaker, I would just like to say
to the gentleman from Nebraska [Mr.
BARRETT], that this is obviously the re-
sult of a good deal of consideration by
a lot of people, and I am pleased that
the gentleman has brought this bill to
us, which has obviously moved through
the committee and is now here for a
vote on the floor.

The Fish and Wildlife Service has
found nothing significant, that the
North Platte wildlife refuge adds noth-
ing, in their words, significant toward
the refuge or the National Refuge Sys-
tem purposes and goals. And it is the
position of the Department of the Inte-
rior to support the bill as well.

So I congratulate the gentleman on
the fine job that he has done in usher-
ing this to the House floor, and I am
sure it will pass. Congratulations.

Mr. Speaker, I rise in strong support of
H.R. 2679, the North Platte National Wildlife
Refuge Act, which was introduced by Rep-
resentative BILL BARRETT.

H.R. 2679 would remove about 2,470 acres
of land from the North Platte National Wildlife
Refuge, which the Fish and Wildlife Service

has found to provide ‘‘nothing significant to-
wards the Refuge or the National Refuge Sys-
tem purposes and goals.’’

The title to these lands would remain with
the Federal Government, and they would be
managed by the Nebraska Game and Parks
Commission through a lease with the Bureau
of Reclamation.

I think it is important that when the Fish and
Wildlife Service recognizes that a refuge is no
longer serving the function for which it was
founded, it takes steps to remove the land
from the Refuge System. This bill is strongly
supported by the Department of the Interior,
and I urge all Members to support it.

Mr. DON YOUNG of Alaska. Mr.
Speaker, H.R. 2679, introduced by our
colleague from Nebraska, BILL
BARRETT, will remove about 2,470 acres
of land from the North Platte National
Wildlife Refuge.

This legislation is a direct result of a
report issued by the U.S. Fish and
Wildlife Service that recommended
that these lands be divested from the
refuge because they provide ‘‘nothing
significant toward the refuge or the
National Refuge System purposes and
goals.’’

While these lands may have limited
value within the refuge unit, they offer
recreational opportunities to thou-
sands of our citizens who enjoy boat-
ing, fishing, sightseeing, and swimming
in Nebraska.

Under the terms of this legislation,
which is strongly supported by the De-
partment of the Interior, these lands
would be removed from the refuge and
they will be managed by the Nebraska
Game and Parks Commission through a
lease from the Bureau of Reclamation.

While title to these lands would re-
main with the Federal Government,
this measure is beneficial to the Ref-
uge System and the thousands of
Americans who will enjoy utilizing
Lake Minatare in the future.

I urge an ‘‘aye’’ vote on H.R. 2679 and
I compliment BILL BARRETT for his
outstanding leadership on behalf of his
constituents and this legislation.

Mr. METCALF. Mr. Speaker, I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Washington [Mr.
METCALF] that the House suspend the
rules and pass the bill, H.R. 2679.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill
was passed.

A motion to reconsider was laid on
the table.
f

GENERAL LEAVE

Mr. METCALF. Mr. Speaker, I ask
unanimous consent that all Members
have 5 legislative days to revise and ex-
tend their remarks and to include ex-
traneous material on H.R. 2679, the bill
just passed.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Washington?

There was no objection.
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AUTHORIZING USE OF CAPITOL

GROUNDS FOR WASHINGTON FOR
JESUS 1996 PRAYER RALLY
Mr. GILCHREST. Mr. Speaker, I

move to suspend the rules and agree to
the concurrent resolution (H. Con. Res.
166) authorizing the use of the Capitol
Grounds for Washington for Jesus 1996
prayer rally.

The Clerk read as follows:
H. CON. RES. 166

Whereas One Nation Under God, Inc. has
sponsored two previous prayer rallies enti-
tled Washington for Jesus in the city of
Washington and plans a third such event
over a two-day period on April 29 and 30, 1996;

Whereas public assembly for giving thanks
and praying for the United States is a tradi-
tion in this Nation dating from before the
Nation’s founding and commemorated each
year by a national Thanksgiving holiday;
and

Whereas the Washington for Jesus prayer
rally provides for the peaceable assembly
and public expression of peoples of all faiths
to pray and give thanks for the United
States: Now, therefore, be it

Resolved by the House of Representatives (the
Senate concurring),
SECTION. 1. USE OF CAPITOL GROUNDS FOR

WASHINGTON FOR JESUS 1996 PRAY-
ER RALLY.

(a) IN GENERAL.—One Nation Under God,
Inc. (in this resolution referred to as the
‘‘sponsor’’) shall be permitted to sponsor a
public event (in this resolution referred to as
the ‘‘event’’) over a two-day period on April
29 and 30, 1996 (plus one day before and one
day after the event to fully accommodate for
setup, takedown, and cleanup).

(b) TERMS AND CONDITIONS.—The event
shall be free of any admission charge to the
public and arranged so as not to interfere
with the needs of Congress, subject to condi-
tions to be prescribed by the Architect of the
Capitol and the Capitol Police Board. The
sponsor shall assume full responsibility for
all expenses and liabilities incident to all ac-
tivities associated with the event.

(c) STRUCTURES AND EQUIPMENT.—For the
purposes of this resolution, the sponsor is
authorized to erect upon the Capitol Grounds
such stage, sound amplification devices, and
related structures and equipment as may be
required to conduct the event, subject to ap-
proval of the Architect of the Capitol.

(d) ADDITIONAL ARRANGEMENTS.—The Ar-
chitect of the Capitol and the Capitol Police
Board are authorized to make any such addi-
tional arrangements as may be necessary to
carry out the event consistent with good
order, public health, safety, and protection
of the Capitol and the Capitol Grounds.
SEC. 2. SPONSORSHIP OR ENDORSEMENT.

Nothing contained in this resolution shall
be construed as an endorsement of the spon-
sor or the event (or any related activities or
expressions, religious or otherwise). The
sponsor shall not represent either directly or
indirectly that this resolution or any activ-
ity carried out under this resolution in any
way constitutes approval or endorsement by
the United States Government, or any of its
agencies, of any activity or expression, reli-
gious or otherwise, of the sponsor or the
event.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Maryland [Mr. GILCHREST] and the gen-
tleman from Minnesota [Mr. OBERSTAR]
will each be recognized for 20 minutes.

The Chair recognizes the gentleman
from Maryland [Mr. GILCHREST].

Mr. GILCHREST. Mr. Speaker, I
yield myself such time as I may
consume.

Mr. Speaker, I rise in support of
House Concurrent Resolution 166; a res-
olution to authorize the use of the Cap-
itol Grounds for the 1996 prayer rally.

The first rally took place in 1980 and
drew approximately 750,000 people. The
second one in 1988 was somewhat small-
er at approximately 500,000 people.

Both of these rallies took place on
the Mall and were conducted under per-
mits issued by the National Park Serv-
ice.

The Capitol Police Board has notified
the organization that because of the
extent of the event, Congressional au-
thorization this time is necessary.

On April 18, 1996, Congressman
STOCKMAN introduced House Concur-
rent Resolution 166 which would au-
thorize the use of Capitol Grounds for
the 1996 prayer rally. Pursuant to the
resolution the sponsor, would be au-
thorized to sponsor an event on the
Capitol Grounds on April 29, and April
30. This would include 1 day before and
1 day after the event for set up, take
down, and clean up.

The event would be conducted with-
out any admission charge to the public
and would be arranged so as not to
interfere with congressional activities.
It would be subject to the conditions
prescribed by the Architect of the Cap-
itol and the Capitol Police Board.

The resolution would require the
sponsor to assume full responsibility
for the expenses and liabilities associ-
ated with the event. The resolution
would also authorize the sponsor to
erect stage, and sound amplification
devices, and related structures and
equipment required to conduct the
rally, subject to the approval of the Ar-
chitect of the Capitol.

The Architect of the Capitol and the
Capitol Police Board would be author-
ized to make any additional arrange-
ments necessary to carry out the event
in order to protect order, public health,
safety, and property.

Finally, the resolution states that
the resolution does not either directly
or indirectly, endorse the sponsor or
any related activities or expressions,
religious or otherwise. Further, the
sponsor may not represent that the res-
olution or any activity carried out
under it constitutes endorsement by
the U.S. Government or any of its
agencies.

Mr. Speaker, I urge adoption of this
resolution.

Mr. Speaker, I reserve the balance of
my time.

Mr. OBERSTAR. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I support the concept
underlying this resolution, the prin-
ciple that any group, including reli-
gious organizations, should have the
same rights to use the Capitol grounds
to express their views as other organi-
zations.

I do not have a problem with the
basic purpose of the resolution under
consideration. But I do have very seri-
ous concerns about process, about lack
of process, and that is the reason that

I objected, or said I would object, to
the proposal to bring up this resolution
under unanimous consent procedures.

We are facing today what we faced
when the proposal was made for unani-
mous consent procedure as another ex-
ample of the leadership in this body
steamrolling hastily drafted legislation
through the House without an oppor-
tunity for the legislation to be re-
viewed either by the committee of ju-
risdiction or by the House itself. This
has been the rule, not the exception. I
went back and checked. Of the 16 bills
considered under rules this year, 11, or
72 percent, have been brought to the
floor without any committee reporting
them; 72 percent of bills brought under
a rule were brought to the floor with-
out a committee having considered
them, and that includes the crime bill,
two continuing resolutions, and the
constitutional amendment on taxation.

Mr. Speaker, the same pattern of by-
passing the normal legislative process
is evident in unanimous consent re-
quests. According to the House Infor-
mation Resources, which I asked to re-
view this matter, of the 25 measures
brought to the House under unanimous
consent during this Congress, 21, 84
percent, were not reported by the com-
mittee of jurisdiction. In fact, 16 of the
21 had no committee action at all.

Now, this is not, and I am not talking
about a matter of committee jurisdic-
tion, I am not talking about a matter
of turf. I am talking about a matter
that goes to the very essence of a delib-
erative body. There ought to be free,
fair, and open discussion of the matters
that come before the House. The com-
mittee is the filtering process, the fil-
tering organization where issues of
state are aired and discussed and given
opportunity for people to ask ques-
tions, to find out who is behind the leg-
islation, what its purpose is, who are
its sponsors.

We had no advance notice in this
committee, the Committee on Trans-
portation and Infrastructure, which
has jurisdiction over this matter,
about this issue. None of the sponsors
of the organization came before our
committee, nor to me individually, nor
do I know whether they came, nor does
it matter whether they came, to see
the leadership on the committee. The
point is we have had before our com-
mittee matters in which other organi-
zations have wanted to use the Capitol
grounds for their purposes, had the
Soap Box Derby, we had the Olympic
Torch organization.

b 1715

Mr. Speaker, we have had the stock
car people that wanted to have a dis-
play on the Capitol grounds. Those
were all aired, they were discussed,
they were reviewed. We had questions,
we raised those questions. Members’
concerns were satisfied. That is the
way the committee process should
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work, an opportunity for all of us; not
just us but through us, the public, who
will be affected by the legislation, to
understand what this legislation is,
who is behind it and what is behind it.

When we do not have that process, all
of us suffer as a result. I have been
very much a stickler for process, as
members of the Committee on Trans-
portation and Infrastructure know, for
20 years. This is not something new.
However, this example of bypassing the
committee process is unwarranted, un-
reasonable, and it is unnecessary.
Frankly, I think it is an abuse visited
upon the chairman of the subcommit-
tee, a very fair, decent, scholarly, and
thoughtful person. He did not have an
opportunity to discuss this matter in
committee, to exercise his jurisdiction.

Now we find out, Mr. Speaker, just in
the last couple of days, that it was
known way back in February that this
prayer rally would need a resolution of
Congress to waive limitations imposed
by Capitol Police regulations on use of
the Capitol grounds. Why was the reso-
lution not introduced at that time? I
am not asking the gentleman, I am
just raising the question. Why was the
resolution not introduced then? If it
had been, the leadership knew this was
a problem. We could have followed the
proper process of review, consideration,
discussion, air the matter.

Mr. Speaker, who is behind this? Who
are the groups? Who are the religious
organizations? Who are they that want
to use these grounds, and for what pur-
pose? We should have been informed
right from the beginning, when there
would have been time to ask questions
and inform our Members, inform the
public. Instead, nothing was done until
a week before the event, and then late
last week, a proposal to bring this reso-
lution up by unanimous consent, and
we had no knowledge of who is behind
it and what it is all about.

Mr. Speaker, I respect every person’s
right to pray in the way that they wish
to pray, and I respect wanting to use a
public event for that purpose. It is not
my way, it is some other people’s way,
but that is fine, and I respect it.

However, Mr. Speaker, I want to ask
the chairman of the subcommittee:
Will the rally be allowed to construct
different structures than are permitted
by the regulations?

Mr. GILCHREST. Mr. Speaker, will
the gentleman yield?

Mr. OBERSTAR. I yield to the gen-
tleman from Maryland.

Mr. GILCHREST. Mr. Speaker, I re-
spect the concerns of the gentleman
from Minnesota [Mr. OBERSTAR] about
the process, and I will try to address
some of those concerns. To specifically
answer his question, the rally will not
be able to construct any structure that
is not permitted under the regulations.

Mr. OBERSTAR. Mr. Speaker, I
would ask the gentleman: Will the
rally or its members or its participants
be permitted to sell goods on the Cap-
itol grounds?

Mr. GILCHREST. Mr. Speaker, I
would say to the gentleman, no goods

will be able to be sold whatsoever on
the Capitol grounds.

Mr. OBERSTAR. Will fundraising for
the organizations involved be per-
mitted?

Mr. GILCHREST. There will be no
fundraising activities involved under
this permit.

Mr. OBERSTAR. I thank the gen-
tleman, Mr. Speaker.

Will the rally be permitted to claim
that in any way Congress endorses the
sponsoring organization or endorses
the rally or its purposes?

Mr. GILCREST. No. Mr. Speaker, as I
said in my opening remarks, the rally
will not be able to claim endorsement
by the Congress for any of their activi-
ties.

Mr. OBERSTAR. Mr. Speaker, I
thank the gentleman for his responses.
Those are reassuring and very helpful.

Mr. Speaker, I yield such time as he
may consume to the gentleman from
Ohio [Mr. TRAFICANT], the ranking
member of the Subcommittee on Pub-
lic Buildings and Economic Develop-
ment of the Committee on Transpor-
tation and Infrastructure.

Mr. TRAFICANT. Mr. Speaker, I
have many of the same concerns that I
guess have been voiced by the gen-
tleman from Minnesota [Mr. OBER-
STAR]. I have complete confidence in
the gentleman from Maryland [Mr.
GILCHREST]. I am sure many of these is-
sues he has made decisions that are ap-
propriate.

Mr. Speaker, the only thing I would
like to say is that, even though it is
not a major event, there is a process
that is involved. Once we start to devi-
ate from that process, there could be
things that could develop that may at
some point come back to maybe em-
barrass the Congress. So I am not
going to stand in apposition, and I have
complete confidence that the gen-
tleman from Maryland has probably re-
viewed this well, and I can at this par-
ticular point accept this.

In the future, however, Mr. Speaker,
I think the words of caution from the
gentleman from Minnesota should be
well taken, not just on this committee
but on every committee. Once we start,
no matter how we look at any particu-
lar issue, some certainly much more
serious in nature and presenting more
of a problem to the Congress than oth-
ers, nevertheless, there sometimes
could be things developed that set a
precedent, and then people begin to
talk about being treated differently.

I am from the old school, and I think
all people should be treated alike. That
is one of the reasons why Vince
Lombardi was loved so much. He treat-
ed everybody alike. Willie Davis said,
‘‘He treated us all alike; like dogs, but
all alike.’’ I think the Congress must
do that and ensure that we do that. We
have a process. I think we should ad-
here to that process.

Mr. Speaker, I have no opposition, I
would say to the chairman of the sub-
committee. I would like to echo,
though, and associate myself with the

remarks of the gentleman from Min-
nesota. I think it was wise counsel. I
hope in the future we could adhere to
that counsel. I think it makes a lot of
sense.

Mr. GILCHREST. Mr. Speaker, I
yield myself such time as I may
consume.

Mr. Speaker, I would like to address
the issue that the gentleman from Ohio
[Mr. TRAFICANT] and the gentleman
from Minnesota [Mr. OBERSTAR] raised.
I would like to extend my concurrence
with the gentleman’s sense of concern
about the process not being followed.

I would also like to extend an invita-
tion to work with both of the gentle-
men, starting right now, that the proc-
ess for these kinds of resolutions not be
superseded, so that we get the informa-
tion in a timely fashion and the com-
mittee process can fully review some of
these reservations and some of these
activities.

Mr. Speaker, this particular activity
was brought to our attention very re-
cently. This particular activity, this
prayer rally, is going to happen, I be-
lieve, next Monday. So as a result of
that, we have been asked to expedite
this process. When we were asked to do
that, we looked into a number of other
activities that were very similar to
this activity over the years.

There have been numerous prayer
rallies on the Capitol Grounds very
similar to this particular activity that
is occurring next Monday. The only dif-
ference is that this activity will go be-
yond 24 hours. As a result of that ex-
tension of time, it is necessary for the
permit to go through the Congress, as
opposed to the permit just going
through the Capitol Police.

In the future, however, Mr. Speaker,
whenever an extension of time like this
is necssary, I would like to work with
the gentlemen, the gentleman from
Ohio [Mr. TRAFICANT] and the gen-
tleman from Minnesota [Mr. OBER-
STAR], to make sure the process is not
superseded, that we go through the
committee process, and all of the con-
cerns the Members have raised here
today would be fully aired in this proc-
ess.

Mr. Speaker, I yield 5 minutes to the
gentleman from Texas [Mr. STOCKMAN].

Mr. STOCKMAN. Mr. Speaker, I
thank the gentleman for yielding time
to me.

Mr. Speaker, I just want to point out
to the gentleman that from what I un-
derstand, the Capitol Police knew
about the rally for 2 years, and the or-
ganizers were not notified until Feb-
ruary. They got ahold of us soon there-
after. We were working on the legisla-
tion, so we expedited it as quickly as
we were notified by the Capitol Police.
But from our understanding, the Cap-
itol Police knew about it for 2 years
and they did not tell them they had
this requirement until February.

I agree with what some of what the
Members said, in that we would try to
obey the process. We will ask also, too,
for the record, that the Capitol Police
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set out policies in advance that are
known to the organizers.

Mr. GILCHREST. Mr. Speaker, I
yield myself such time as I may
consume.

Mr. Speaker, I hope the rally is con-
ducted in a way that will make all of
us proud.

Mr. Speaker, I reserve the balance of
my time.

Mr. OBERSTAR. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I appreciate the re-
marks of the gentleman from Texas
[Mr. STOCKMAN]. I would simply ob-
serve that if it was known in February,
in our committee we work on a very bi-
partisan, cooperative basis. Had our
side known about this, and had the
gentleman from Maryland [Mr.
GILCHREST] been fully informed about
it at the time, we could have long ago
resolved this matter in an appropriate,
proper fashion.

I say this out of deep respect for the
gentleman from Maryland, who is
scholarly and thoughtful, professorial,
deliberative in all his works, and for
our full committee chair, the gen-
tleman from Pennsylvania [Mr. SHU-
STER] who has endeavored mightily to
be open and fair and inclusive in the
spirit of our committee over all of its
years. It is painful to see something
like this happen, in derogation of the
committee process.

Again, to repeat, committees are sup-
posed to be the filtering mechanism in
this body, to provide information
through us to the public, so people
know and openly have an understand-
ing of what we are about to do and
what legislation we are about to enact,
what access we are about to provide for
this very precious Capitol Grounds.

I am glad that we have had this dis-
cussion. It would have been better to
have had it in committee. We could
have brought the bill to the floor, I
think, knowing what we know now,
under that unanimous consent proce-
dure that was proposed, but I appre-
ciate the gentleman from Maryland’s
willingness to make the effort in the
future. I think the leadership of the
House needs to operate in the same
way.

In closing, I wish the sponsors of the
rally a prayerful success.

Mr. Speaker, I have no further re-
quests for time, and I yield back the
balance of my time.

Mr. GILCHREST. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

The SPEAKER pro tempore (Mr.
UPTON). The question is on the motion
offered by the gentleman from Mary-
land [Mr. GILCHREST] that the House
suspend the rules and agree to the con-
current resolution, H. Con. Res. 166.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the con-
current resolution was agreed to.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr. GILCHREST. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks on H. Con. Res. 166, the concur-
rent resolution just agreed to.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Maryland?

There was no objection.

f

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I, the Chair will
now put the question on each motion
to suspend the rules on which further
proceeding were postponed earlier
today in the order in which that mo-
tion was entertained.

Votes will be taken in the following
order: H.R. 1965, de novo; H.R. 2160, de
novo; and H.R. 1772, de novo.

The Chair will reduce to 5 minutes
the time for any electronic vote after
the first such vote in this series.

f

COASTAL ZONE PROTECTION ACT
OF 1996

The SPEAKER pro tempore. The
pending business is the question of sus-
pending the rules and passing the bill,
H.R. 1965, as amended.

The Clerk read the title of the bill.
The SPEAKER pro tempore.. The

question is on the motion offered by
the gentleman from New Jersey [Mr.
SAXTON] that the House suspend the
rules and pass the bill, H.R. 1965, as
amended.

The question was taken.
Mr. LONGLEY. Mr. Speaker, I object

to the vote on the ground that a
quorum is not present and make the
point of order that a quorum is not
present.

The SPEAKER pro tempore. Evi-
dently a quorum is not present.

The Sergeant at Arms will notify ab-
sent Members.

Pursuant to clause 5 of rule I, the
Chair announces that he will reduce to
a minimum of 5 minutes the period of
time within which a vote by electronic
device will be taken on the additional
motions to suspend the rules on which
the Chair had postponed further pro-
ceedings.

The vote was taken by electronic de-
vice, and there were—yeas 407, nays 0,
not voting 25, as follows:

[Roll No. 127]

YEAS—407

Abercrombie
Ackerman
Andrews
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Baldacci
Ballenger
Barcia
Barrett (NE)

Barrett (WI)
Bartlett
Barton
Bass
Bateman
Becerra
Beilenson
Bentsen
Bereuter
Berman
Bevill
Bilbray
Bilirakis

Bishop
Bliley
Blute
Boehlert
Boehner
Bonilla
Bonior
Bono
Borski
Boucher
Brewster
Browder
Brown (CA)

Brown (FL)
Brown (OH)
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Campbell
Canady
Cardin
Castle
Chabot
Chambliss
Chapman
Chenoweth
Christensen
Chrysler
Clay
Clayton
Clement
Clinger
Clyburn
Coble
Coburn
Coleman
Collins (GA)
Collins (MI)
Combest
Condit
Conyers
Cooley
Costello
Cox
Cramer
Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
Davis
Deal
DeFazio
DeLauro
DeLay
Dellums
Deutsch
Diaz-Balart
Dickey
Dicks
Dingell
Dixon
Doggett
Dooley
Doolittle
Dornan
Dreier
Duncan
Dunn
Durbin
Edwards
Ehlers
Ehrlich
Emerson
Engel
Ensign
Eshoo
Evans
Everett
Ewing
Farr
Fawell
Fazio
Fields (LA)
Fields (TX)
Filner
Flanagan
Foley
Forbes
Fowler
Fox
Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Frost
Funderburk
Furse
Gallegly
Ganske
Gejdenson
Gekas
Gephardt

Geren
Gibbons
Gilchrest
Gillmor
Gilman
Gonzalez
Goodlatte
Gordon
Goss
Graham
Green (TX)
Greene (UT)
Gunderson
Gutierrez
Gutknecht
Hall (OH)
Hall (TX)
Hamilton
Hancock
Hansen
Harman
Hastert
Hastings (FL)
Hayes
Hayworth
Hefley
Hefner
Heineman
Herger
Hilleary
Hilliard
Hinchey
Hobson
Hoekstra
Hoke
Holden
Horn
Hostettler
Houghton
Hoyer
Hunter
Hyde
Istook
Jackson (IL)
Jackson-Lee

(TX)
Jacobs
Johnson (CT)
Johnson (SD)
Johnson, E. B.
Johnson, Sam
Johnston
Jones
Kanjorski
Kaptur
Kasich
Kelly
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee
Kim
King
Kingston
Kleczka
Klink
Klug
Knollenberg
Kolbe
LaFalce
LaHood
Lantos
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Levin
Lewis (CA)
Lewis (GA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Lipinski
Livingston
LoBiondo
Lofgren
Longley
Lowey
Lucas
Luther
Maloney
Manton
Manzullo
Markey
Martinez
Martini

Mascara
Matsui
McCarthy
McCollum
McCrery
McDermott
McHale
McHugh
McInnis
McIntosh
McKeon
McKinney
McNulty
Meehan
Meek
Metcalf
Meyers
Mica
Millender-

McDonald
Miller (CA)
Miller (FL)
Minge
Mink
Moakley
Molinari
Mollohan
Montgomery
Moorhead
Moran
Morella
Murtha
Myers
Myrick
Nadler
Neal
Nethercutt
Neumann
Ney
Norwood
Nussle
Oberstar
Obey
Olver
Ortiz
Orton
Owens
Oxley
Packard
Pallone
Parker
Pastor
Paxon
Payne (NJ)
Payne (VA)
Pelosi
Peterson (FL)
Peterson (MN)
Petri
Pickett
Pombo
Pomeroy
Porter
Portman
Poshard
Pryce
Quillen
Quinn
Radanovich
Rahall
Ramstad
Rangel
Reed
Regula
Richardson
Riggs
Rivers
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Rose
Roth
Roukema
Roybal-Allard
Royce
Sabo
Salmon
Sanders
Sanford
Sawyer
Saxton
Scarborough
Schaefer
Schiff
Schroeder
Schumer
Scott
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Seastrand
Sensenbrenner
Serrano
Shadegg
Shaw
Shays
Sisisky
Skaggs
Skeen
Skelton
Slaughter
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Spratt
Stark
Stearns
Stenholm
Stockman
Stokes
Studds

Stump
Stupak
Talent
Tanner
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Tejeda
Thomas
Thornberry
Thornton
Thurman
Tiahrt
Torkildsen
Torres
Towns
Traficant
Upton
Velazquez
Vento
Visclosky
Volkmer
Vucanovich
Walker

Walsh
Wamp
Ward
Waters
Watt (NC)
Watts (OK)
Waxman
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Williams
Wise
Wolf
Woolsey
Wynn
Yates
Young (AK)
Young (FL)
Zeliff
Zimmer

NOT VOTING—25

Allard
Barr
Bryant (TX)
Collins (IL)
Coyne
de la Garza
Doyle
English
Fattah

Flake
Foglietta
Ford
Goodling
Greenwood
Hastings (WA)
Hutchinson
Inglis
Jefferson

McDade
Menendez
Rush
Shuster
Thompson
Torricelli
Wilson

b 1744

Mr. PACKARD and Mr. SMITH of
Texas changed their vote from ‘‘nay’’
to ‘‘yea.’’

So (two-thirds having voted in favor
thereof) the rules were suspended and
the bill, as amended, was passed.

A motion to reconsider was laid on
the table.

f

COOPERATIVE FISHERIES
MANAGEMENT ACT OF 1996

The SPEAKER pro tempore (Mr.
UPTON). The pending business is the
question of suspending the rules and
passing the bill, H.R. 2160, as amended.

The Clerk read the title of the bill.
The SPEAKER pro tempore. The

question is on the motion offered by
the gentleman from Massachusetts
[Mr. TORKILDSEN] that the House sus-
pend the rules and pass the bill, H.R.
2160, as amended.

The question was taken.
RECORDED VOTE

Mr. LONGLEY. Mr. Speaker, I de-
mand a recorded vote.

A recorded vote was ordered.
The SPEAKER pro tempore. Pursu-

ant to the provisions of clause 5 of rule
I, the Chair announces that he will re-
duce to a minimum of 5 minutes the
period of time within which this vote
will be taken.

The vote was taken by electronic de-
vice, and there were—ayes 406, noes 0,
not voting 26, as follows:

[Roll No. 128]

AYES—406

Abercrombie
Ackerman
Andrews
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)

Baldacci
Ballenger
Barcia
Barr
Barrett (NE)
Barrett (WI)
Bartlett
Barton
Bass

Bateman
Becerra
Beilenson
Bentsen
Bereuter
Berman
Bevill
Bilbray
Bilirakis

Bishop
Bliley
Blute
Boehlert
Boehner
Bonilla
Bonior
Bono
Borski
Boucher
Brewster
Browder
Brown (CA)
Brown (FL)
Brown (OH)
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Callahan
Calvert
Camp
Campbell
Canady
Cardin
Castle
Chabot
Chambliss
Chapman
Chenoweth
Christensen
Chrysler
Clay
Clayton
Clement
Clinger
Clyburn
Coble
Coburn
Coleman
Collins (GA)
Collins (MI)
Combest
Condit
Conyers
Cooley
Costello
Cox
Cramer
Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
Davis
Deal
DeFazio
DeLauro
DeLay
Dellums
Deutsch
Diaz-Balart
Dickey
Dicks
Dingell
Dixon
Doggett
Dooley
Doolittle
Dornan
Dreier
Duncan
Dunn
Durbin
Edwards
Ehlers
Ehrlich
Emerson
Engel
English
Ensign
Eshoo
Evans
Everett
Ewing
Farr
Fawell
Fazio
Fields (LA)
Fields (TX)
Filner
Flanagan
Forbes
Fowler
Fox
Frank (MA)

Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Frost
Funderburk
Furse
Gallegly
Ganske
Gejdenson
Gekas
Gephardt
Geren
Gibbons
Gilchrest
Gillmor
Gilman
Gonzalez
Goodlatte
Gordon
Goss
Graham
Green (TX)
Greene (UT)
Gunderson
Gutierrez
Gutknecht
Hall (OH)
Hall (TX)
Hamilton
Hancock
Hansen
Harman
Hastert
Hastings (FL)
Hastings (WA)
Hayes
Hayworth
Hefley
Hefner
Heineman
Herger
Hilleary
Hilliard
Hinchey
Hobson
Hoekstra
Hoke
Holden
Horn
Hostettler
Houghton
Hoyer
Hunter
Hyde
Istook
Jackson (IL)
Jackson-Lee

(TX)
Jacobs
Johnson (CT)
Johnson (SD)
Johnson, E. B.
Johnson, Sam
Johnston
Jones
Kanjorski
Kaptur
Kasich
Kelly
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee
Kim
King
Kingston
Kleczka
Klink
Klug
Knollenberg
Kolbe
LaFalce
LaHood
Lantos
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Levin
Lewis (CA)
Lewis (GA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Lipinski

Livingston
LoBiondo
Lofgren
Longley
Lowey
Lucas
Luther
Maloney
Manton
Manzullo
Markey
Martinez
Martini
Mascara
Matsui
McCarthy
McCollum
McCrery
McDermott
McHale
McHugh
McInnis
McIntosh
McKeon
McKinney
McNulty
Meehan
Meek
Metcalf
Meyers
Mica
Millender-

McDonald
Miller (CA)
Miller (FL)
Minge
Mink
Moakley
Molinari
Mollohan
Montgomery
Moorhead
Moran
Morella
Murtha
Myers
Myrick
Nadler
Neal
Nethercutt
Neumann
Ney
Norwood
Nussle
Oberstar
Obey
Olver
Ortiz
Orton
Owens
Oxley
Packard
Pallone
Parker
Pastor
Paxon
Payne (NJ)
Payne (VA)
Pelosi
Peterson (FL)
Peterson (MN)
Petri
Pickett
Pombo
Pomeroy
Porter
Portman
Poshard
Pryce
Quillen
Quinn
Radanovich
Rahall
Ramstad
Rangel
Reed
Regula
Richardson
Riggs
Rivers
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Rose
Roth
Roukema
Roybal-Allard

Royce
Sabo
Salmon
Sanders
Sanford
Sawyer
Saxton
Scarborough
Schaefer
Schiff
Schroeder
Schumer
Scott
Seastrand
Sensenbrenner
Serrano
Shadegg
Shaw
Shays
Sisisky
Skaggs
Skeen
Skelton
Slaughter
Smith (NJ)
Smith (TX)
Solomon
Souder

Spence
Spratt
Stark
Stearns
Stenholm
Stockman
Stokes
Studds
Stump
Stupak
Talent
Tanner
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Tejeda
Thomas
Thornberry
Thornton
Thurman
Tiahrt
Torkildsen
Torres
Towns
Traficant
Upton
Velazquez

Vento
Visclosky
Volkmer
Vucanovich
Walker
Walsh
Wamp
Ward
Waters
Watt (NC)
Watts (OK)
Waxman
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Williams
Wise
Wolf
Woolsey
Wynn
Yates
Young (AK)
Young (FL)
Zeliff
Zimmer

NOT VOTING—26

Allard
Bryant (TX)
Buyer
Collins (IL)
Coyne
de la Garza
Doyle
Fattah
Flake

Foglietta
Foley
Ford
Goodling
Greenwood
Hutchinson
Inglis
Jefferson
McDade

Menendez
Rush
Shuster
Smith (MI)
Smith (WA)
Thompson
Torricelli
Wilson

b 1754

So (two-thirds having voted in favor
thereof) the rules were suspended and
the bill, as amended, was passed.

A motion to reconsider was laid on
the table.

f

PERSONAL EXPLANATION

Mr. SMITH of Michigan. Mr. Speaker, on
rollcall No. 128, I was outside the Chamber.
Had I been present, I would have voted ‘‘aye.’’
f

PERSONAL EXPLANATION

Mrs. SMITH of Washington. Mr. Speaker, I
was unavoidably detained and was not able to
cast a vote on H.R. 2160. If I would have
been present, I would have voted ‘‘yes.’’

This bill contains provisions that make
changes to existing law and allows disaster
assistance to be continued to be made avail-
able in the Pacific Northwest for salmon fisher-
men. As we know, the salmon industry has
been devastated in the Northwest because of
a variety of factors. In Pacific and Grays Har-
bor Counties, this once thriving industry has
almost disappeared, causing severe economic
dislocation. This disaster assistance made
available in this bill will help mitigate the im-
pact of the decline in the salmon industry in
Washington State.

Again, I would like to advocate my strong
support for the Cooperative Fisheries Manage-
ment Act. I appreciate the fine work of Chair-
man SAXTON in bringing this important legisla-
tion to the floor.
f

WAIHEE MARSH INCLUSION IN
OAHU NATIONAL WILDLIFE REF-
UGE COMPLEX

The SPEAKER pro tempore. The
pending business is the question of sus-
pending the rules and passing the bill,
H.R. 1772, as amended.
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The Clerk read the title of the bill.
The SPEAKER pro tempore. The

question is on the motion offered by
the gentleman from New Jersey [Mr.
SAXTON] that the House suspend the
rules and pass the bill, H.R. 1772, as
amended.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was passed.

A motion to reconsider was laid on
the table.
f

REPORT ON RESOLUTION PROVID-
ING FOR CONSIDERATION OF
H.R. 2715, PAPERWORK ELIMI-
NATION ACT OF 1996

Mr. GOSS, from the Committee on
Rules, submitted a privileged report
(Rept. No. 104–532) on the resolution
(H.R. 409) providing for consideration
of the bill (H.R. 2715) to amend chapter
35 of title 44, United States Code, popu-
larly known as the Paperwork Reduc-
tion Act, to minimize the burden of
Federal paperwork demands upon small
business, educational and nonprofit in-
stitutions, Federal contractors, State
and local governments, and other per-
sons through the sponsorship and use
of alternative information tech-
nologies, which was referred to the
House Calendar and ordered to be
printed.
f

REPORT ON RESOLUTION PROVID-
ING FOR CONSIDERATION OF
H.R. 1675, NATIONAL WILDLIFE
REFUGE IMPROVEMENT ACT OF
1995

Mr. GOSS, from the Committee on
Rules, submitted a privileged report
(Rept. No. 104–533) on the resolution (H.
Res. 410) providing for the consider-
ation of the bill (H.R. 1675) to amend
the National Wildlife Refuge System
Administration Act of 1966 to improve
the management of the National Wild-
life Refuge System, and for other pur-
poses, which was referred to the House
Calendar and ordered to be printed.
f

b 1800

GENERAL LEAVE

Mr. DICKEY. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks and to include extraneous mate-
rial on all legislation passed today.

The SPEAKER pro tempore (Mr. COL-
LINS of Georgia). Is there objection to
the request of the gentleman from Ar-
kansas?

There was no objection.
f

REPORT ON NATIONAL EMER-
GENCY WITH RESPECT TO NAR-
COTICS TRAFFICKERS CENTERED
IN COLOMBIA (H. DOC. NO. 104–200)

The SPEAKER pro tempore laid be-
fore the House the following message

from the President of the United
States; which was read and, together
with the accompanying papers, without
objection, referred to the Committee
on International Relations and ordered
to be printed.

To the Congress of the United States:
I hereby report to the Congress on

the developments concerning the na-
tional emergency with respect to sig-
nificant narcotics traffickers centered
in Colombia that was declared in Exec-
utive Order No. 12978 of October 21,
1995. This report is submitted pursuant
to section 401(c) of the National Emer-
gencies Act, 50 U.S.C. 1641(c), and sec-
tion 204(c) of the International Emer-
gency Economic Powers Act (IEEPA),
50 U.S.C. 1703(c).

1. On October 21, 1995, I signed Execu-
tive Order No. 12978, ‘‘Blocking Assets
and Prohibiting Transactions with Sig-
nificant Narcotics Traffickers’’ (the
‘‘Order’’) (60 Fed. Reg. 54579, October 24,
1995). The Order blocks all property
subject to U.S. jurisdiction in which
there is any interest of four significant
foreign narcotics traffickers who are
principals in the so-called Cali drug
cartel centered in Colombia. They are
listed in the annex to the Order. In ad-
dition, the Order blocks the property
and interests in property of foreign
persons determined by the Secretary of
the Treasury, in consultation with the
Attorney General and the Secretary of
State, (a) to play a significant role in
international narcotics trafficking cen-
tered in Colombia or (b) to materially
assist in or provide financial or techno-
logical support for, or goods or services
in support of, the narcotics trafficking
activities of persons designated in or
pursuant to the Order. In addition the
Order blocks all property and interests
in property subject to U.S. jurisdiction
of persons determined by the Secretary
of the Treasury in consultation with
the Attorney General and the Sec-
retary of State, to be owned or con-
trolled by, or to act for or on behalf of,
persons designated in or pursuant to
the Order (collectively ‘‘Specially Des-
ignated Narcotics Traffickers’’ or
‘‘SDNTs’’).

The Order further prohibits any
transaction or dealing by a United
States person or within the United
States in property or interests in prop-
erty of SDNTs, and any transaction
that evades or avoids, has the purpose
of evading or avoiding, or attempts to
violate, the prohibitions contained in
the Order.

Designations of foreign persons
blocked pursuant to the Order are ef-
fective upon the date of determination
by the Director of the Department of
the Treasury’s Office of Foreign Assets
Control (FAC) acting under authority
delegated by the Secretary of the
Treasury. Public notice of blocking is
effective upon the date of filing with
the Federal Register, or upon prior ac-
tual notice.

2. On October 24, 1995, the Depart-
ment of the Treasury issued a notice
containing 76 additional names of per-

sons determined to meet the criteria
set forth in Executive Order No. 12978
(60 Fed. Reg. 54582–84, October 24, 1995).
A copy of the notice is attached to this
report.

The Department of the Treasury is-
sued another notice adding the names
of one additional entity and three addi-
tional individuals, as well as expanded
information regarding addresses and
pseudonyms, to the List of SDNTs on
November 29, 1995 (60 Fed. Reg. 61288–
89). A copy of this notice is attached to
this report.

3. On March 8, 1996, FAC published a
notice in the Federal Register adding
the names of 138 additional individuals
and 60 entities designated pursuant to
the Order, and revising information for
8 individuals on the list of blocked per-
sons contained in the notices published
on November 29, 1995, and October 24,
1995 (61 Fed. Reg. 9523–28). A copy of the
notice is attached to this report. The
FAC, in coordination with the Attor-
ney General and the Secretary of
State, is continuing to expand the list
of Specially Designated Narcotics Traf-
fickers, including both organizations
and individuals, as additional informa-
tion is developed.

4. On October 22, 1995, FAC dissemi-
nated details of this program to the fi-
nancial, securities, and international
trade communities by both electronic
and conventional media. This informa-
tion was updated on November 29, 1995,
and again on March 5, 1996. In addition
to bulletins to banking institutions via
the Federal Reserve System and the
Clearing House Inter-bank Payments
System (CHIPS), individual notices
were provided to all State and Federal
regulatory agencies, automated clear-
ing houses, and State and independent
banking associations across the coun-
try. The FAC contacted all major secu-
rities industry associations and regu-
lators, posted electronic notices to 10
computer bulletin boards and 2 fax-on-
demand services, and provided the
same material to the U.S. Embassy in
Bogota for distribution to U.S. compa-
nies operating in Colombia.

5. There were no funds specifically
appropriated to implement this pro-
gram. The expenses incurred by the
Federal Government in the 6-month pe-
riod from October 21, 1995, through
April 20, 1996, that are directly attrib-
utable to the exercise of powers and au-
thorities conferred by the declaration
of the national emergency with respect
to Significant Narcotics Traffickers
are estimated at approximately $500,000
from previously appropriated funds.
Personnel costs were largely centered
in the Department of the Treasury
(particularly in the Office of Foreign
Assets Control, the Office of the Gen-
eral Counsel, and the U.S. Customs
Service), the Department of Justice,
and the Department of State.

6. Executive Order No. 12978 provides
this Administration with a new tool for
combating the actions of significant
foreign narcotics traffickers centered
in Colombia, and the unparalleled vio-
lence, corruption, and harm that they
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cause in the United States and abroad.
The Order is designed to deny these
traffickers the benefit of any assetts
subject to the jurisdiction of the Unit-
ed States and to prevent United States
persons from engaging in any commer-
cial dealings with them, their front
companies, and their agents. Executive
Order No. 12978 demonstrates the U.S.
commitment to end the scourge that
such traffickers have wrought upon so-
ciety in the United States and beyond.

The magnitude and the dimension of
the problem in Colombia—perhaps the
most pivotal country of all in terms of
the world’s cocaine trade—is extremely
grave. I shall continue to exercise the
powers at my disposal to apply eco-
nomic sanctions against significant
foreign narcotics traffickers and their
violent and corrupting activities as
long as these measures are appropriate,
and will continue to report periodically
to the Congress on significant develop-
ments pursuant to 50 U.S.C. 1703(c).

WILLIAM J. CLINTON.
THE WHITE HOUSE, April 23, 1996.
f

SPECIAL ORDERS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, and under a previous order of
the House, the following Members will
be recognized for 5 minutes each.
f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Indiana [Mr. BURTON] is
recognized for 5 minutes.

[Mr. BURTON of Indiana addressed
the House. His remarks will appear
hereafter in the Extensions of Re-
marks.]
f

CLOSING A PROFITABLE PLANT
MAY LEAD TO A CHANGE IN THE
RULES

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Massachusetts [Mr.
FRANK] is recognized for 5 minutes.

Mr. FRANK of Massachusetts. Mr.
Speaker, this is a speech I was hoping
I would not have to give. It is a speech
I may have to repeat at greater length,
and I hope I will not have to do that.

In the City of New Bedford, which I
represent, there is a plant, the J.C.
Rhodes Co., which has been for a very
long time a successful manufacturing
plant, manufacturing metal fasteners,
manufacturing some basic devices, and
they have been profitable. We have
heard a lot about American industry
not being able to compete. Well, we
have a plant here with an excellent
dedicated work force. This plant has
been around 100 years, and it is suc-
cessful and profitable.

Recently the plant was bought, not
by another primary metal producer,
but by a financial organization. This fi-
nancial organization then decided that
it would shut down this profitable
plant because they could make more

money by shutting the plant down and
consolidating the production at a plant
in a different part of the country. They
did not argue that it was a problem of
lack of profitability. They did not
argue there was no way they could
make a go of it in Massachusetts. They
did not argue it was because our costs
were too high.

Mr. Speaker, it was simply that be-
cause of the financial manipulations
involved they now found it more profit-
able to shut down the plant. No one is
asking them to lose money.

I have not gotten into detail about
the names of individuals; I hope there
will not be a need to do that, because
I do not want to interfere with negotia-
tions going on now. But it would be a
failure on my part not to make clear to
all concerned what the stakes are.

The stakes are these. We have a prof-
itable plant in a part of the country
where industry has, for a variety of
reasons, been diminishing. Heavy in-
dustry. This plant is still profitable. It
was bought. We have responsible, suc-
cessful business people, themselves in
the manufacturing business, working
with the city government and the city
of New Bedford, working with the
union, the United Electrical Union,
working with others, and they are
ready to buy the plant at a reasonable
price and keep it going. We are being
told that we cannot have that, by
some, not because this plant is not
profitable but because, to be honest,
some extremely wealthy people can
add incrementally to their great
wealth by throwing these people out of
work.

That is why this is so important. The
question that America has to confront
right now is, are we at a point in our
economic system, with the rules that
have been set forth legally and in every
other way, in which the jobs of the 100
people and of families dependent on
them count for zero; in which the fact
these people have been working very
hard for many years profitably for
their employer counts for zero; in
which the great costs that would be
imposed on the city of New Bedford and
the surrounding area, the city of Fall
River and surrounding areas where
these people work, does that count for
zero solely so that some people who are
already quite wealthy can become a
little bit wealthier?

They can increase wealth that will
make no difference in their lives except
when they chortle over the balance
sheets.

I am not asking anyone to take a loss
or to keep open a building or a plant
that cannot make it. I am saying that,
if we are going to be told that the rules
are such that this financial conglom-
erate can come in and simply buy up a
plant and shut it down and throw these
people out of work and have no concern
for the disastrous financial con-
sequences, no concern for the tax
losses, no concern for the unemploy-
ment compensation that will be paid
out, for the mortgage loans that will be

defaulted, the student loans that will
not be paid back; if the system allows
a small number of people to get a little
wealthier by causing this degree of fi-
nancial havoc when the plant can make
it on their own and people are willing
to buy it and keep it running at a price
that would be a reasonable price, then
the rules have to be changed.

Mr. Speaker, I have met with the
owners of the plant, along with busi-
ness people from my district, along
with the union and people from the
mayor’s office working with our Sen-
ators, Senators KENNEDY and KERRY.
We are trying to persuade the owners
to be reasonable, not to take a loss, not
to subsidize anybody, but to tell us
that the lives of these working people
do not count for zero, that a marginal
increment in their great wealth is not
going to be the only factor. If in the
end their answer is that nothing else
counts in the balance, that nothing but
their ability to maximize their already
high profits will count, that all of the
serious real economic costs that will be
imposed on working people and on the
city and on the State of Massachusetts,
that those will count for nothing, then
they are helping to convince me we
have to change the rules.
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I want the free market system to
work. I do not want to interfere with
it. But I cannot as a Representative sit
idly by and allow the system to go for-
ward if the consequence is that ex-
traordinarily decent hard-working peo-
ple are penalized and victimized solely
for the financial gain of a small num-
ber of people with no real economic im-
provement for society. I hope I will not
have to again be at this microphone on
this subject.
f

EDUCATION

The SPEAKER pro tempore (Mr. COL-
LINS of Georgia). Under a previous
order of the House, the gentleman from
Florida [Mr. MICA] is recognized for 5
minutes.

Mr. MICA. Mr. Speaker, I come to
the floor this evening to address my
colleagues in the House on the subject
of education. Everywhere you turn, in
fact I just read this recent article in
U.S. News and World Report, there is
criticism about United States edu-
cation. This U.S. News and World Re-
port article and cover story is entitled
Dumb and Dumber. It talks about the
failure of the United States education.

Part of the debate here before Con-
gress has been the question of how
much money we throw at different pro-
grams. One of the questions I have al-
ways raised is, are we paying more and
getting less?

One of the criticisms of the new Re-
publican majority is that they were
cutting ‘‘education.’’ In fact, that real-
ly is not the case. If you just took a
few minutes, Mr. Speaker, to look at
the initial budget that we proposed for
the House of Representatives and
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spending for education over the next 7
years, you will find that we proposed
an increase over those 7 years of $24
billion in additional education spend-
ing.

The question, Mr. Speaker, is not
just how much money that we throw at
these problems, because we have in-
creased the expenditures in almost
every educational field over the past
decade by tremendous sums of money.
Then we get these headlines on our
magazines, Dumb and Dumber. We find
the results, the SAT scores have
dropped, total average of, from 1972, a
score of 937 to 902 in 1994. We find our
17-year-olds scored 17 points worse in
science than in 1970. We find reading
also at proficient levels, the scores
have fallen since 1992. In math, U.S.
students scored worse in math than all
other large countries except for Spain.
Thirty percent of college freshmen
must take remedial education courses.
This is nationwide. And my community
college, the president of our local com-
munity college said it is up to 70 per-
cent of his entering freshmen need re-
medial education. So we must look at
how we are spending these tremendous
sums of dollars and the amounts.

That is part of what this debate is
about here, whether it is education or
whether it is environment.

Let me give you two more examples.
Here is an article, I brought this to the
House before but it is absolutely as-
tounding. It talks about job training
programs and education programs, job
education programs in the state of
Florida.

This is just out in the last month, a
State study. Florida, in Florida, State,
local and Federal expenditures for
these training programs were $1 bil-
lion. Listen to this: Most students who
entered the program never graduated.
In all, 37 percent of 347 training and vo-
cational programs performed poorly
according to this report and only 20
percent of those enrolled in high school
vocational programs completed that.
The report found, and listen to this, of
that figure only 19 percent found a full-
time job after graduating and then
were employed in just above a mini-
mum wage, at a minimum wage level
and out of that position in less than six
months.

The examples go on and on. Here is
another story that was in the Washing-
ton Post. Department of Labor spent
about $305,000 for each participant in a
job program in Puerto Rico. The prob-
lem is, we are paying more and we are
getting less. Part of it deals with the
Department of Education, which now
has 4,786 employees, of which 3,322 are
in Washington, D.C., just a few blocks
from here.

So part of this argument is paying
more, getting less. Part of it is com-
mand and control in Washington. Part
of it is giving these 3,322 bureaucrats
down the street in the Federal Depart-
ment of Education something to do.
They do that. It is time that we
brought that to a halt.

TRIBUTE IN HONOR OF VICTIMS
RIGHTS WEEK

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from Texas [Ms. JACKSON-LEE]
is recognized for 5 minutes.

Ms. JACKSON-LEE of Texas. Mr.
Speaker, I rise this evening to pay a
special tribute and certainly with a
great deal of remorse to the victims of
crime throughout America. We honor
this week Victims Rights Week, and we
pay tribute to all of the men and
women and children in this country
whose lives have been cut short by hid-
eous acts of violence.

In particular, I must cite several hei-
nous crimes in my community: the vi-
cious murders of Jennifer Ertman,
Elizabeth Pena and Monique Miller of
Houston, TX. Jennifer Ertman, 14, and
Elizabeth Pena, 16, left a party and
were taking a shortcut home near a
park on June 24, 1993, when they
crossed paths with 6 youths engaged in
a drunken gang initiation rite. The two
girls were repeatedly raped before
being strangled and stomped to death
by a mob.

Monique Miller was murdered and
sexually abused by a repeat offender.

These teenagers and this very young
child will never live out their dreams
and live up to the great potential that
each of them possessed. Their families
will never see them achieve all that
they should have. They will never at-
tend a school dance again, go to col-
lege, get married or have their own
families. Their dreams and the dreams
that their parents had for them have
been destroyed by senseless violence.

There is growing recognition in this
country that most sex offense victims
are children and that reporting of these
offenses is still low. The FBI law en-
forcement bulletin reported that only 1
to 10 percent of child molestation cases
are ever reported to police, and a Na-
tional Victim Center survey estimated
that 61 percent of rape victims are less
than 18 years of age; 29 percent are less
than 11 years of age.

A recent United States Department
of Justice study of 11 jurisdictions and
the District of Columbia reported that
10,000 women under the age of 18 were
raped in 1992 in these jurisdictions. At
least 3,800 were children under the age
of 12.

According to the Bureau of Justice
Statistics and the FBI, children under
the age of 18 accounted for 11 percent
of all murder victims in the United
States in 1994. Between 1976 and 1994,
an estimated 37,000 children were mur-
dered. And half of all murders in 1994
were committed with a handgun; about
7 in 10 victims age 15 to 17 were killed
with a handgun.

Clearly, we must do more to protect
our children from violence. This re-
quires more than jailing sex offenders
and violent criminals after they com-
mit crimes, although swift and effec-
tive punishment is important. This re-
quires strong prevention and education
which will keep our children from be-
coming victims of violent crime.

Tomorrow the House Committee on
the Judiciary, of which I am a member,
will mark up H.R. 2137, also known as
Megan’s Law, in honor of 7-year old
Megan Kanka who was raped, strangled
and murdered by a twice-convicted
pedophile who lived across the street
from her. I will be a cosponor of this
legislation.

This bill would amend the 1994 crime
bill to require States to release rel-
evant information regarding persons
convicted of molesting or kidnapping
children and certain other sex crimes,
when it is necessary to protect the pub-
lic. This bill would guarantee the ap-
propriate dissemination of information
so that parents, school officials and
community groups can responsibly use
the information in order to protect
their children.

Today I pay tribute to these teen-
agers, Jennifer and Elizabeth and chil-
dren like Monique and Megan, and I
ask during Victims Rights Week we
take time to recognize the victims of
violent crime and work together to
prevent senseless violence in our com-
munities. Let us stand up against the
repeal of the assault weapons ban. Let
us recognize that the Brady bill must
be reinforced to prevent reckless utili-
zation of handguns. Let us understand
that we must stop the siege of our chil-
dren by pedophiles who recklessly go
from State to State and perpetrate
their violent acts on our innocent chil-
dren.

Let us bring back innocence to Amer-
ica again so that men and women and
children can be safe in their homes. Let
us stand up for the victims of America.

We owe it to Jennifer, Elizabeth,
Monique and Megan and all of the oth-
ers whose lives have been snuffed out
as a result of violent crimes. We owe it
to the victims of Oklahoma City, and
we owe it to ourselves. We owe it to
America. Let us stand up against crime
and let us stand for victims.

f

THE MINIMUM WAGE

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from California [Mr. COX] is
recognized for 5 minutes.

Mr. COX of California. Mr. Speaker, I
would like to share with my colleagues
some words that come from a 67-year-
old woman who works at the minimum
wage in Santa Ana, CA:

Dear Congressman—she wrote me re-
cently—I strongly advise you not to raise
the minimum wage. In my working career, I
have had a lot of under, slightly over and
straight minimum wage jobs. As a single
parent, I managed to raise my son without
any handout from the government. Although
raising the minimum wage may should like a
great humanitarian idea, it really isn’t.

In the past every time minimum wages
were raised, the entire national work force,
plus welfare recipients, also demanded and
received raises. The cost of goods and serv-
ices rose to meet the higher cost of labor,
and you forced me to work a lot of overtime
to maintain the same buying power I had be-
fore my ‘‘generous’’ raise.
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I am now 67 years old and consider myself

extremely lucky to have an employer willing
to hire elderly people like myself. My em-
ployer is a small businessman. Recently be-
cause of the economy he was forced to raise
his prices and cut his overhead just to stay
in business. I took a Small Business Admin-
istration class in college, and I know that he
has to match my Social Security payments,
pay higher State disability and workers com-
pensation. He and others like him will have
no alternative but to close their doors and I
will be unemployed.

When I lose my job, because my employer
can no longer afford to stay in business,
what is the government going to do about
me, someone who is willing to work? How is
the government going to help support me?
Who is going to pay for this?

Very truly yours, Joanna B. Menser, Santa
Ana, CA.

That is a personal story, but how
about the big picture? How about mac-
roeconomics, and how about the views
of such institutional stalwarts of the
liberal point of view as the New York
Times? Some time ago the New York
Times ran an editorial on the mini-
mum wage. The headline was, the right
minimum wage, zero. By that the New
York Times did not mean that people
should actually work for nothing.
Rather, what they meant is that wages,
the cost and the price of labor should
be determined in a free market and in
fact no one should be held to a so-
called minimum wage but, rather, ev-
eryone should have the opportunity to
make an increasing wage in return for
higher skills and higher productivity.

b 1830
Let me read from that editorial in

the New York Times which was titled,
‘‘The Right Minimum Wage: $0.00.’’

‘‘Anyone working in America,’’ the
New York Times says, ‘‘surely deserves
a better living standard than can be
managed on the minimum wage.’’

I think we can all agree with that.
But there is a virtual consensus

among economists that the minimum
wage is an idea whose time has passed.
Raising the minimum wage by a sub-
stantial amount would price poor
working people out of the job market,
people like Joanna Menser, whose re-
marks we just heard.

‘‘An increase in the minimum wage,’’
the New York Times wrote in their edi-
torial, ‘‘would increase unemploy-
ment.’’

Let me repeat this line from the New
York times editorial: ‘‘An increase in
the minimum wage would increase un-
employment, raise the legal minimum
price of labor above the productivity of
the least skilled worker, and fewer will
be hired.’’

‘‘If a higher minimum wage means
fewer jobs, why does it remain on the
agenda of some liberals,’’ the New York
Times asked.

‘‘Those at greatest risk from a higher
minimum wage would be young poor
workers who already face formidable
barriers to getting and keeping jobs.’’

They conclude their editorial in the
New York Times as follows:

‘‘The idea of using a minimum wage
to overcome poverty is old, honorable,
and fundamentally flawed.’’

This is the New York Times now.
This is not Congressman CHRIS COX
from California.

‘‘The idea of using a minimum wage
to overcome poverty is old, honorable,
and fundamentally flawed. It’s time to
put this hoary debate behind us and
find a better way to improve the lives
of people who work very hard for very
little.’’

Finally, the New York Times of Fri-
day, April 19, just last Friday, is worth
noticing here on the floor in this de-
bate among our colleagues. Three
factoids from the New York Times, Fri-
day April 19, 1996, I commend to all of
my colleagues:

Number of times in 1993 and 1994,
when Democrats controlled Congress,
that President Clinton mentioned in
public his advocacy of a minimum
wage increase: zero. Number of times
he has done so in 1995 and 1996, when
Republicans have controlled Congress,
47. Number of congressional hearings
Democrats held on the minimum wage
in 1993 and 1994: zero.
f

NOBEL PRIZE WINNERS AND
OTHER ECONOMISTS SUPPORT
INCREASE IN MINIMUM WAGE
The SPEAKER pro tempore (Mr. COL-

LINS of Georgia). Under a previous
order of the House, the gentlewoman
from North Carolina [Mrs. CLAYTON] is
recognized for 5 minutes.

Mrs. CLAYTON. Mr. Speaker, I am
pleased that 20 of our Republican col-
leagues in the House now support an
increase in the minimum wage.

They join 3 recipients of the Nobel
Prize in Economics, 7 past presidents of
the American Economics Association
and more than 100 distinguished econo-
mists nationwide who have signed a
‘‘Statement of Support for a Minimum
Wage Increase.’’

Clearly, Mr. Speaker, the issue is
compelling.

Those economists recognize that
profits are soaring, wages for workers
are declining, and consumer demand is
stagnant.

That is a prescription for economic
trouble.

Middle and moderate-income Ameri-
cans now feel the squeeze between prof-
its and wages as much as the low in-
come and the unemployed.

Almost half of the money in America
is in the hands of just 20 percent of the
people.

That top 20 percent is made up of
families with the highest incomes. The
bottom 20 percent has less than 5 per-
cent of the money in their hands.

A modest increase in the minimum
wage could help the bottom 20 percent,
and, it will not hurt the top 20 percent.

The President has proposed such a
modest increase in the minimum
wage—an increase of 90 cents, over 2
years.

Such an increase would mean an ad-
ditional $1,800 a year for the working
poor.

That amount of money makes a big
difference in the ability of families to

buy food and shelter, to pay for energy
to heat their homes, and to be able to
clothe, care for and educate their chil-
dren.

That amount of money makes the
difference between families with abun-
dance and families in poverty.

An increase in the minimum wage
won’t provide abundance, but it can
raise working families out of poverty.

As indicated, while the cost of bread,
milk, eggs, a place to sleep, heat,
clothing to wear, a bus ride and a visit
to the doctor has been going up, the in-
come of low, moderate and middle-in-
come people has been going down.

Between 1980 and 1992, income for the
top 20 percent increased by 16 percent.
During that same period, income for
the bottom 20 percent declined by 7
percent.

For the first 10 of those 12 years, be-
tween 1980 and 1990, there were no votes
to increase the minimum wage.

Without an increase in the minimum
wage, those with little money end up
with less money. That is because the
cost of living continues to rise.

By 1993, families in the top 20 percent
had an average income of $104,616.

In contrast, families in the bottom 20
percent in America had an average in-
come of just $12,964.

That is an astounding gap of more
than $90,000!

The bottom 20 percent of our citizens
can have a full-time employee in the
family, working at least 40 hours a
week, and still not able to make ends
meet.

In fact, the earnings of that family
could place them below the poverty
line.

Recent studies indicate that job
growth in America is lowest where the
income gap is widest.

Closing the gap helps create jobs
rather than reduce jobs.

Those who argue that an increase in
the minimum wage will cause job
losses, fail to look at all the facts.

Othe recent studies have shown that
an increase in the minimum wage
tends to cause an increase in jobs,
rather than a loss of jobs. What are we
waiting for, Mr. Speaker:

The Statement of the Nobel Prize
winners, the past presidents of the
American Economics Association and
the more than 100 economic scholars
across America makes the following
point: ‘‘After adjusting for inflation,
the value of the minimum wage is at
its second lowest annual level since
1955.’’

Let us bring minimum wages into the
modern age. Let us support H.R. 940, a
bill that will help create a livable wage
for millions of workers by permitting a
modest increase in the minimum wage.
f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from California [Mr. HUNTER] is
recognized for 5 minutes.

[Mr. HUNTER addressed the House.
His remarks will appear hereafter in
the Extensions of Remarks.]
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REVISED ALLOCATIONS AND AG-

GREGATES TO H. CON. RES. 67,
CONCURRENT RESOLUTION ON
THE BUDGET, FISCAL YEAR 1996
The SPEAKER pro tempore. Under a

previous order of the House, the gen-
tleman from Ohio [Mr. KASICH] is rec-
ognized for 5 minutes.

Mr. KASICH. Mr. Speaker, pursuant
to Public Law 104–121, the Contract

With America Advancement Act of
1996, I hereby submit for printing in
the CONGRESSIONAL RECORD revised al-
locations and aggregates to House Con-
current Resolution 67, the Concurrent
Resolution on the budget for fiscal
year 1996. Section 103(e)(1) of Public
Law 104–121 requires that upon enact-
ment ‘‘the Chairmen of the Commit-
tees on the Budget of the Senate and

House of Representatives shall make
adjustments * * * (to the Appropria-
tions Committee 602(a) allocations)
* * * to reflect $15,000,000 in additional
new budget authority and $60,000,000 in
additional outlays for continuing dis-
ability reviews * * *’’

The required adjustments are as fol-
lows:

COMMITTEE ON APPROPRIATIONS
[Dollar in millions]

Current allocation Change Revised allocation

BA O BA O BA O

General purpose discretionary .......................................................................................................................................................................................................................... $485,074 $531,768 +$15 +$60 $485,089 $531,828
Violent crime reduction trust fund ................................................................................................................................................................................................................... 4,087 2,227 ................ ................ $4,087 2,227

Total ......................................................................................................................................................................................................................................................... 489,161 533,995 +15 +60 489,176 534,055

AGGREGATE LEVELS
[Dollar in millions]

Budget res-
olution (H.
Con. Res.

67)

Change Revised
level

Budget authority ....................... $1,285,500 +$15 $1,285,515
Outlays ...................................... 1,288,100 +60 1,288,160

f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from California [Mr. RIGGS] is
recognized for 5 minutes.

[Mr. RIGGS addressed the House. His
remarks will appear hereafter in the
Extensions of Remarks.]
f

REPUBLICANS’ SAFE DRINKING
WATER ACT MEANS DIRTIER
TAP WATER IN GEORGIA

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from Georgia [Ms. MCKINNEY] is
recognized for 5 minutes.

Ms. MCKINNEY. Mr. Speaker, we are
also told that some of the slaves actu-
ally asked for and fought for a continu-
ation of slavery. That did not make
slavery right. America needs a raise.

Now, I came down here to talk about
the Republican agenda with respect to
the environment. I am not surprised
that for his Earth Day stunt Speaker
GINGRICH took young children to the
zoo. If Speaker GINGRICH has his way
on the Endangered Species Act, about
the only place we will be able to find
endangered species, or even nonendan-
gered species, will be in the zoo.

Mr. Speaker, constituents have a par-
ticular problem, my constituents have
a particular problem, with the health
effects from chronic exposure to ar-
senic. In fact, I have constituents who
now suffer from arsenical keratosis be-
cause of their exposure to arsenic. Yet,
if the Republicans have their way, not
only the communities of Hyde Park
and Virginia subdivisions will be reel-
ing from the effects of chronic expo-
sure to arsenic, we all may be, because
their version of the Safe Drinking
Water Act means dirtier tap water in
Georgia. They voted against an amend-
ment that would have prohibited the
introduction of arsenic into the water

supply. It is almost unbelievable, but it
is true.

With respect to the Safe Drinking
Water Act, that would result in dirtier
tap water from my State of Georgia.
The Republicans’ draft legislation of
the Safe Drinking Water Act would
weaken the laws’ basic health stand-
ard, delay health standards for highly
hazardous contaminants, and reduce
the public’s right to know about health
threats from contaminated drinking
water.

In 1993 and 1994, over 150,000 Geor-
gians drank tap water that failed to
meet the EPA’s basic health standards
for bacterial toxic chemicals, fecal
matter and other dangerous microbes.
The House of Representatives would
have cut $15 million to help cities and
towns upgrade drinking water plants.

With respect to the Clean Water Act,
lakes, rivers and beaches in Georgia
would have been fouled. If the Clean
Water Act became law, it would have
allowed untreated sewage to be dis-
charged into coastal waters. It would
have made the cleanup of toxic chemi-
cals in the Great Lakes voluntary, it
would have redefined most of the Na-
tion’s wetlands out of existence, and, of
course, it would have gutted the EPA’s
efforts to control farm runoff, the sin-
gle largest source of unregulated water
pollution today.

In 1993 and 1994, over 140,000 Geor-
gians drank tap water that was con-
taminated by fecal matter or other
bacteria, in part because of sewage dis-
charges into rivers and lakes at 31 loca-
tions throughout the State.

In terms of wetlands, the Clean
Water Act creates a new definition of
wetlands protection for 73 million acres
of wetlands, or 71 percent of the re-
maining wetlands in 48 States. This
would leave these lands to be developed
with no Federal oversight or restric-
tions whatsoever. Of the 5.3 million
acres of wetlands in Georgia, an esti-
mated 4.7 million acres, 90 percent of
the total wetlands remaining in the
State, would no longer be considered
wetlands under the proposed bill.

With respect to Superfund, the Re-
publicans have introduced legislation
that would bail out polluters and se-
verely slow down cleanup of toxic
dumps.

The most recent draft of the bill re-
leased by House Republicans would
abolish all liability for polluters who
generated and transported waste prior
to 1987. Even giant corporations would
get off the hook for all toxic waste
they sent off site prior to 1987.

With respect to the toxics released
inventory, their proposal would curtail
reporting requirements for up to 90 per-
cent of toxic chemical emissions that
factories must report to the EPA.

Mr. Speaker, I would just conclude
by saying that Kevin Phillips said that
this may be the worst Congress in 50
years. The Republicans are well on
their way to proving that.

f
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WE MUST BALANCE THE BUDGET
IN THE FAIREST POSSIBLE WAY
FOR EVERY FAMILY IN AMERICA

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Massachusetts [Mr. MAR-
KEY] is recognized for 5 minutes.

Mr. MARKEY. Mr. Speaker, we have
reached the critical juncture in this
Congress, debating whether or not in
fact we will deal with the critical is-
sues that face our country, the issues
that the families of this country want
to see addressed, and whether we will
do so in a reasonable and responsible
fashion.

The Republican Party has argued
that we should balance the Federal
budget by the year 2002. The Demo-
cratic Party has responded that they,
as well, want to balance the Federal
budget by the year 2002. We will agree
upon that. We are going to do that as
a Congress and as a nation. The issue
becomes how do we do it, how can it be
done in the fairest possible fashion to
every family in our country. How can
the sacrifice be distributed that en-
sures that every family is treated fair-
ly? That is the great debate going on in
this Congress.

The Republican Party says that as
part of balancing the budget, they
must fulfill their commitment to en-
sure that their crown jewel in the Con-
tract With America is given over to the
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wealthy, those who are in the upper-in-
come brackets. They must receive huge
tax breaks.

Ordinary families say, well, that does
not sound too fair. If you look back
over the last 20 years, we have not had
any increase in the wages, those of us
in the bottom 60 percentile or 70 per-
centile of wages in this country, people
making $20,000 and $30,000 and $40,000 a
year.

So if there are going to be tax breaks
given out, the tax breaks should not be
given out to the wealthy. We should
get the tax breaks, so we can educate
our children in high school and gram-
mar school and in college. That is
where the tax breaks should go, not to
the wealthy.

And if you are going to cut programs,
you cannot cut Medicare part B and
make Grandma pay an extra $400 a
year when she only makes $13,000 a
year on average; all of the elderly, sen-
ior, retired women, when at the same
time you are not going to touch the
timber subsidies and the mining sub-
sidies and the grazing subsidies, et
cetera, et cetera, that the big business
interests get. It has got to be fair.

Grandma or Grandpa, they do not
mind sacrificing. God knows, they do
not mind sacrificing. They took us
through the Depression, they took us
through World War II, and they built
us into the greatest country in the
world in the 1950’s and the 1960’s, so
they do not mind sacrificing. They
have sacrificed their whole lives. What
they want is fairness. The tax breaks
cannot go to the wealthy. The tax
breaks have to go to people who can
educate their kids. The programs that
get cut cannot be for the elderly: Medi-
care, Medicaid. The programs have to
be grazing subsidies and timber sub-
sidies and Star Wars and all the rest of
these crazy programs that should not
be given Federal subsidies anymore.
That is the only fair way of doing it.

The Republicans say, do not worry
about it, because if you balance the
budget by the year 2000, interest rates
are going down 2 points and the oil, the
water of prosperity, will flow evenly
across all of those in this great coun-
try, and we will not have to do any-
thing else for ordinary working people.
The reality is that it has not flowed
that way for the last 15 years, since
Reaganomics began.

We have seen this distortion in terms
of who are the beneficiaries of the
wealth in our country. The rich are
getting richer and the rest are just
paying taxes. That is how this system
has wound up in this country. Ordinary
people are the ones who are afraid that
their jobs are not going to produce the
income they need for their families.

The fallacy in the Republican argu-
ment that interest rates are automati-
cally going down two points—and by
the way, the Democrats would wish
that that would be the case, too, be-
cause we support a balanced budget,
just as much as the Republicans do
now—is that there is a doctrine. It is

called NAIRU. It is called the non-ac-
celerating inflationary rate of unem-
ployment, the non-accelerating infla-
tionary rate of unemployment. That
means that the rate of unemployment,
once it goes below a certain point, and,
for these purposes below about 5.5 per-
cent, about 6 to 8 million Americans
unemployed.

Mr. Speaker, I will return at a later
date to continue my discourse on this
subject.

f

IN HONOR OF MARY BETH
BLEGEN, TEACHER OF THE YEAR

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Minnesota [Mr. MINGE] is
recognized for 5 minutes.

Mr. MINGE. Mr. Speaker, I rise today
to pay tribute to a resident of my dis-
trict, Mary Beth Blegen. She was hon-
ored by President Clinton with the Na-
tional Teacher of the Year Award. This
type of recognition is not new to Mary
Beth. She has been honored before by
the accolades of her community and
the success of her students.

Mary Beth lives and teaches in my
hometown of Worthington, MN, where
she has also written an occasional col-
umn for the local paper. On several of
these occasions, others in my district
have sent me copies of these columns
for my benefit and instruction.

I remember one in particular that
provided good hometown advice from
the local coffee shop on how to balance
the budget and dispense with the poli-
tics that so often contaminate the
process. The restaurant, after all, is a
repository of much wisdom in our soci-
ety, and Worthington is typical of
small communities with such res-
taurants in rural America. Unfortu-
nately, we did not take all of the ad-
vice from the restaurant, and our bal-
anced budget has not yet been accom-
plished.

Mary Beth graciously accepted the
Teacher of the Year Award this after-
noon in a typical fashion, downplaying
her achievement by recognizing the
dedication and skill of teachers
throughout America. She states that
she accepted the award for all of her
fellow teachers who are committed to
their profession and their students.

Mr. Speaker, I urge that you and
other Members of this body join me in
congratulating Mary Beth Belgen of
Worthington, MN, as National Teacher
of the Year. Also join me in congratu-
lating the teachers from the other
States throughout the country that
were named teachers of the year in
their respective areas, and finally, let
all of us join in acknowledging that
there are thousands, tens of thousands
of teachers throughout this Nation who
are not being recognized today except
by the students whose lives they enrich
and whose lives are so important, and
education is so important to the future
of our Nation.

A DIALOG ON INCREASING THE
MINIMUM WAGE

The SPEAKER pro tempore (Mr. COL-
LINS of Georgia). Under the Speaker’s
announced policy of May 12, 1995, the
gentlewoman from Connecticut [Ms.
DELAURO] is recognized for 60 minutes
as the designee of the minority leader.

Ms. DELAURO. Mr. Speaker, what I
want to do is to engage in this effort
tonight to have a dialog, if you will,
and discussion with several of my col-
leagues to talk about the minimum
wage. I will yield to my colleague, the
gentleman from Texas [Mr. GENE
GREEN], and thank him for participat-
ing with us tonight. I would ask him to
just kick off this effort tonight for us.

Mr. GENE GREEN of Texas. Mr.
Speaker, I would like to thank my col-
league, the gentlewoman from Con-
necticut [Mr. DELAURO], for organizing
this very special order on the minimum
wage.

Mr. Speaker, I join a number of our
colleagues tonight in support of an in-
crease in the minimum wage. Since the
President proposed increasing the min-
imum wage to 5.15 over 2 years, a river
of ink has flowed on both sides for this
issue. According to the latest national
poll, 87 percent of Americans favor an
increase in the minimum wage.
Howver, some of my colleague in the
Republican Party continue to oppose a
minimum wage increase, and they even
oppose the minimum wage.

In fact, I may have taken the gentle-
woman’s poster, because this is such a
great quote: ‘‘Emotional appeals about
working families trying to get by on
$4.25 an hour are hard to resist. Fortu-
nately, such families don’t really
exist.’’ That is why my colleague and a
good friend of mine, the gentleman
from Texas [Mr. TOM DELAY], I want
him to know that I have these families
in my district that are trying to get by
on $4.25 an hour tonight, Maybe that is
our problem. Maybe they have lost
touch with what is actually happening
out in America, with families trying to
get by on $4.25 an hour. There ar fami-
lies that are trying to do that, and it is
a shame that maybe some of our col-
leagues in Washington do not under-
stand that.

Mr. Speaker, Republicans continue to
argue that an increase may lead to
higher unemployment and increase the
number of welfare recipients. Mr.
Speaker, the logic of this just does not
match. Ask anybody on the street if in-
creasing the minimum wage will in-
crease welfare recipients. Mr. Speaker,
the best welfare reform we can pass is
a job that pays a decent wage to get
people off welfare.

Additionally, some of these same
critics claim that the minimum wage
is paid mainly to teenagers, and that
an increase would cause layoffs of
these teenagers. Americans know that
the real value of the minimum wage
has steadily declined for the past 15
years, and that minimum wage earners
have not seen an increase since April 1,
1991. Fifty-seven years ago Congress
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passed its first minimum wage of 25
cents an hour, and 57 years later,
Americans are working to find that the
real value of the minimum wage has
steadily declined during these past 15
years. Minimum wage increases have
been passed bipartisanly. In fact, our
current Senate majority leader and our
current Speaker voted to increase the
minimum wage in the late 1980’s.

Minimum wage earners today have
seen a fall of 45 cents in real value
since the 1991 increase. The idea that
an increase in the minimum wage
could lead to an increased number of
welfare recipients is simply not cor-
rect. In fact, the opposite is true.
Again, the best welfare reform is a job
that pays a livable wage. What critics
fail to recognize is that the current
minimum wage does not even provide a
livable wage. Using today’s minimum
wage, workers putting in their 40 hours
a week for 52 weeks a year will earn
just over $8,800.

In my district, the current poverty
line for a family of three is $12,000. You
can work full-time, one wage-earner in
your family, minimum wage, and still
be eligible for food stamps, so this
quote by my colleague, and again, a
good friend, I would say to the gen-
tleman from Texas, I have families in
my district who are trying to struggle
on the minimum wage at $4.25 an hour.

This working family is supported by
a minimum wage earner well below the
national poverty rate and is eligible in
collecting food stamps. However, this
same family, if we had an increase to
$5.15 an hour, figuring in the maximum
earned income tax credit, would be
$1,500 above the poverty level if we in-
crease the minimum wage. This in-
crease would give my constituents and
other working Americans the ability to
work their way off of the welfare rolls.

It is argued that the minimum wage
is a wage for teenagers, and therefore
only at entry level. While this may
have been true in the past, in fact, I re-
member working for minimum wage at
$1.25 an hour, and I was glad when Con-
gress increased that minimum wage,
but the Bureau of Labor Statistics
shows that the average minimum wage
earner today is over 20, 20 or over, and
more likely to be female and working
full-time. The minimum wage is de-
monstratively no longer just for teen-
agers.

If Congress does not increase the
minimum wage our welfare rolls will
grow, quite to the contrary of what
may be said on the other side of the
aisle. But with a minimum wage in-
crease, these families will have the op-
portunity to be more self-sufficient. We
should have a clear vote on a minimum
wage increase, without cluttering up or
including tax cut issues or other issues
the Republican majority may want.

One of the complaints I hear so often,
and my colleague, the gentlewoman
from Houston, TX [Ms. JACKSON-LEE],
knows this, people ask us all the time,
they say, ‘‘Why can you not just vote
on a bill on its issue, instead of putting

in everything but the kitchen sink?’’
That is what I am worried we are going
to see. We are going to see extraneous
issues thrown in the minimum wage. If
87 percent of the American people want
a minimum wage increase, they de-
serve a vote straight up and down on a
minimum wage increase.

House Republicans are talking a lot
about working families, but they con-
tinue to show that they may be out of
touch with where reality is at. Amer-
ican families are working harder than
ever, and it is tougher to get ahead
when working full time does not even
put enough money in your pocket to
put food on the table without food
stamps.

Republicans have a golden oppor-
tunity to give the American families
what they really need, a decent wage
for a decent day’s work. If Congress is
serious about getting people off of the
welfare rolls, Congress should allow
Americans to work their way off of it
by increasing the minimum wage.

I would like to thank the gentle-
woman from Connecticut for this op-
portunity tonight to talk about that,
and also for swiping your poster for a
few minutes.

Ms. DELAURO. Mr. Speaker, I want
to thank my colleague for his com-
ments, which are just incredibly accu-
rate about what we want to try to do in
getting people off of welfare, to work.
With regard to the comments by your
colleague and my colleague, the gen-
tleman from Texas [TOM DELAY] I
might add, he is the third ranking
member of the Republican hierarchy in
the House of Representatives, and his
commentary is ‘‘Emotional appeals
about working families trying to get
by on $4.25 an hour and hard to resist.
Fortunately, such families don’t really
exist.’’

b 1900

This is the same gentleman. Let me
tell the Members about his comments
earlier this year during the Govern-
ment shutdown. He said, and I quote:

I am not a Federal employee. I am a con-
stitutional officer. My job is in the Constitu-
tion of the United States. I am not a govern-
ment employee. I am in the Constitution.

These were his comments, which is
why he would not support suspending
congressional paychecks during the
Federal Government shutdown in De-
cember of 1995. One of the architects of
this shutdown says that he is not a
government employee, he should not
give back his paycheck during the Gov-
ernment shutdown, someone who
makes over $130,000 a year.

Now he has the nerve just today to
say that families who are struggling on
$4.25 an hour, roughly about $8,500 a
year, do not exist. This will give us a
little bit of a taste of what we are deal-
ing with in this body, and how out of
touch some of our colleagues are with
the people that they purport to rep-
resent in this body.

Mr. Speaker, I would like to yield
now to my colleague from Texas [Ms.

JACKSON-LEE] and thank her for joining
us this evening.

Ms. JACKSON-LEE of Texas. Mr.
Speaker, I thank the gentlewoman
from Connecticut, and I thank her very
much for giving us an opportunity to
visit this question, as we have been vis-
iting it now for a year.

We, as Democrats, have said that the
increase in a minimum wage has been
long overdue. Let me say to the Mem-
bers that I remained open on the ques-
tion as relates to listening to all those
who would counter with a rebuttal of
that concept. Why not open the door
and hear what the discussion is all
about?

I listened to someone more clearly,
however, and that was the Honorable
Barbara Jordan, who held this particu-
lar seat in the 18th Congressional Dis-
trict prior to certainly her demise this
year, but certainly held this seat as it
was first originated in 1972.

She came to this Congress offering to
propose an increase in the minimum
wage on the basis of social justice, and
her comment was that she came here
to remedy the social inequity and the
economic inequity of her constituents
in the 18th Congressional District in
the State of Texas. She realized that if
there was high unemployment there in
communities where people were seek-
ing to work, the point was that we
needed to create jobs and we needed to
create a decent wage.

So I come today to be able to say to
all of those naysayers that in fact in-
creasing the minimum wage will not
decrease jobs. For example, the jobs
are created mostly—and I have great
respect for my constituents and others
in the small business community, I
know that we have done many things
to try to lift their load—but the major
jobs are created by major corporations
in this country, and we realize that
those major corporations are now bene-
fiting by enormous profits. We can look
at corporate CEO salaries and see the
enormous increase that has come
about. We are just asking for the plain
working citizen to have this oppor-
tunity.

In 1979, if we looked at the minimum
wage at that time, it was equal to to-
day’s $6.25. We are not even looking to
increase it to that amount; 90 or 95 per-
cent, to lift it to something like $5.25,
a bare increase for our working fami-
lies who have opted to work instead of
get on welfare.

In fact, those families that have been
mentioned that do not exist, they exist
in my community and many commu-
nities out through America. In fact,
they are not teenagers, they are heads
of households who are trying to main-
tain a family unit. In fact, our increase
will give a mere $1,800 increase per year
that will allow those families to do
something like pay their utility bills,
their water bill, their rent, to provide
the necessities for their children that
go to school, because we have people
making $4.25 an hour who have a fam-
ily of four.
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I am aghast at the interpretation

and, as well, the definitions that have
been attributed to middle class and
lower middle class and upper middle
class. I am just maybe trying to find
the dictionary that these definitions
are coming from.

I have a colleague here in the House,
a Republican who has indicated, ‘‘When
I see someone who is making anywhere
from $300,000 to $750,000 a year, that is
middle class. When I see anyone above
that, that is upper middle class.’’ This
is a statement by the Republicans, and
they have here listing $100,000 to
$200,000, that is lower middle class;
$300,000 to $750,000, that is middle class.
I guess $750,000 and above is upper mid-
dle class.

We are talking about the basic infra-
structure of this country, the kind of
people who day to day get up and drive
that 1979 car or that 1982 car, that get
on our public transportation, that
work every day, grown-ups, not teen-
agers, who need this kind of increase to
make them whole. This is certainly
evidence that we are not connecting on
the other side of the aisle, that they
are not listening to the American peo-
ple, the 87 percent.

My colleagues from Texas and of
course from Connecticut are so right
that we have got to speak for those in-
dividuals who are simply asking for a
better day to see the end of the tunnel.
Let me just say as I bring my com-
ments to a close, thanking the gentle-
woman so very much for giving us this
very vital opportunity, when we begin
to talk about welfare reform, it really
pains me that we are not talking real-
istically.

We are not talking realistically be-
cause we are suggesting that an indi-
vidual should rid themselves of a safety
net, not because they want to be a hold
or a deadbeat, if you will, a hold on
this Nation, or to draw on taxpayers’
dollars or working Americans’ dollars,
but because they simply have to sur-
vive, and because of whatever reasons,
viable reasons, their children have to
survive.

When we reach the point where these
individuals have made commitments to
work, and everyone I speak to that is
on welfare wants to work, then we
must be able to provide the oppor-
tunity for them to support themselves
and their children. That requires child
care sometimes. It requires health
care, of course, with that, and it re-
quires making ends meet by paying for
your food and your housing.

How can they do that on $4.25, when
a grown man will come to me and say,
‘‘I don’t know, I’m prepared to give up,
and maybe welfare is the best alter-
native because I’m working but I can’t
make ends meet on $4.25. I want to stay
in the work force. I want to work.’’

Those companies who have people
employed, it is well known that the in-
crease of minimum wage will not in
any way generate a major loss of jobs
or a loss of profits. It may even in-
crease productivity. We must begin to

work together on this issue, small busi-
nesses, large businesses, Republicans,
Democrats, working America to make
America better.

I will simply say let us get rid of the
politics, just like we wanted to pass a
clean continuing resolution to keep the
Government open. Let us pass a clean
minimum wage bill, and anyone who
wants to come and debate us on the
loss of jobs, I am prepared to debate
them, to show the numbers, that there
is no documentation in fact that will
show that there will be a demise of pro-
ductivity.

My last point is that we have had
over 100 economists tell us that an in-
crease in the minimum wage will not
cause a demise of this country. We
should listen and move forward to
make Americans whole.

Mr. Speaker, I thank the gentle-
woman from Connecticut for this time
to discuss this very important issue.

Ms. DELAURO. Mr. Speaker, I thank
the gentlewoman from Texas for her
remarks and for participating this
evening. When the gentlewoman holds
up a chart that has someone in this
body who truly believes that middle
class America’s salary range is some-
where between $300,000 and $750,000 a
year, and literally believes that, and
then we have someone who says that
such families do not really exist, fami-
lies that make $4.25 an hour, roughly
about $8,500 a year, once again it em-
phasizes how truly out of touch that
some Members and Members in the ma-
jority are in this body with the people
that we represent.

We took this special order tonight
really to urge our colleagues on the
other side of the aisle, Speaker GING-
RICH, the Republican leadership, really
to stop their cynical effort to stiff
working Americans. Bring to this floor
legislation to raise the minimum wage.
Do not do what the public believes we
do all of the time, and that is to cloud
the issue of minimum wage with a vari-
ety of other pieces that will kill a 90-
cent increase in the minimum wage.

My colleagues and I know that hard-
working American families are scram-
bling just to make ends meet. They
scramble to put together the money
that they need to pay their bills every
week. These families have done the re-
sponsible thing to raise their families.
They work hard every day. They try to
feed their kids. They try to pay their
bills. They work and they struggle.
They pay taxes that seem always to be
going up but their salaries do not go
up.

These are good citizens who want to
know that they are going to be re-
warded for a lifetime of work, and that
is that they have taken the personal
responsibility in their lives to do the
right thing, and that that needs to get
recognized by those of us who serve in
this body.

Plainly, working Americans need a
break. They are working harder and
they are working longer hours and they
are working for less and less. The re-

wards of all of this hard work just do
not meet the needs of today’s families.

All the while, our country has forgot-
ten workers struggle and they scram-
ble, and countless working Americans
find themselves the victims of
downsizing. The stock market booms
to record the highs and the corporate
executives line their pockets with out-
rageous compensation.

Since 1990, the salaries of corporate
CEO’s have surged by 9 percent a year,
yet the minimum wage is at its lowest
level in purchasing power since Dwight
Eisenhower occupied the Oval Office.
In fact, last year, the median income of
corporate executives in this country
was $2 million—$2 million. That is over
200 times the annual salary of a mini-
mum wage worker.

The Nation’s minimum wage today is
a paltry $4.25 an hour, and I am really
proud to join my Democratic col-
leagues and President Clinton to spon-
sor legislation to boost this wage to
$5.15. That is 90 cents. A mere 90 cents,
while we have individuals in this coun-
try who are making on average $2 mil-
lion a year and some much more than
that, sometimes $40 and $50 million a
year, which does not include their
stock options.

We have people who serve in this
body who make a very good salary,
over $130,000 a year, the people who
have gotten up and who have said that
families that make $4.25 do not exist
and that middle class Americans are
making $300,000 to $700,000 a year.

What are we going to do? Again, an-
other quote from the majority leader,
the majority leader of the House of
Representatives, let me tell the Mem-
bers what his quote is. His quote is:
‘‘The minimum wage is a very destruc-
tive thing. I will resist a minimum
wage increase with every fiber in my
being.’’ This from the House majority
leader.

It is truly unconscionable and dis-
ingenuous for people to stand here and
say these kinds of things and purport
to represent working men and women
in this country.

Mr. Speaker, I see my colleague on
his feet here, the gentleman from New
York [Mr. OWENS]. Please go ahead and
join the debate.

Mr. OWENS. Mr. Speaker, I want to
thank my colleague for taking this spe-
cial order on the minimum wage.

The kind of quote that the gentle-
woman just read, that ‘‘the minimum
wage is a very destructive thing. I will
resist a minimum wage increase with
every fiber in my being,’’ that is House
Majority Leader DICK ARMEY, who is at
least honest enough to say what he be-
lieves.

b 1915

The danger now is that we have en-
tered a new period where there are peo-
ple now who recognize that the com-
mon sense of the American people, as
expressed through opinion polls, and I
am sure people are on the phone calling
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their Members of Congress, common
sense says that people deserve an in-
crease.

We are talking about pennies here, a
90 cent increase over a two year period.
But that adds up over a whole year,
and there are people that say, ‘‘That
would put some more food on my table
and make it easier for me to pay my
bills, so I want the 90 cents.’’

Having recognized that there is a ris-
ing tide out there among the voters for
a minimum wage increase, we have
now some Members of the Republican
majority who want to pretend they are
concerned about an increase. They
want to pretend, and then come with
obfuscating, devious moves, to bog
down the debate.

I sent out a special alert today to all
my Democratic colleagues. I serve as
the ranking Democrat on the sub-
committee on Workplace, Protections,
which is responsible for the minimum
wage as an issue, and I thought that I
should alert them right away as to
what is coming.

I got a letter from the Republican
side that showed that we are not going
to see any rapidly escalating recogni-
tion of the will of the people resulting
in a passage of the minimum wage. We
are going to see a new kind of diver-
sionary tactic.

So I sent out this item which I called
‘‘Special alert. Republican wage am-
bush is coming. The diversionary quag-
mire.’’

DEAR COLLEAGUE: Pretending to be sud-
denly concerned about livable wages for
workers the Republican majority is prepar-
ing a legislative obstacle course to forestall
the passage of meaningful legislation. We
must avoid this quagmire of quicksand.

A simple Straightforward Increase Is Best
for America. Our current position must be
reaffirmed and kept focused: we demand an
immediate increase in the minimum wage.
Step by step let us go rapidly all the way to
$6.25 per hour which would bring the lowest
paid person even with inflation. Step one re-
quires passage of a 90 cents increase to $5.15
per hour.

No bureaucracy, government intru-
sion, and no cannibalizing of EITC
should be allowed to take place behind
the banner of raising the minimum
wage. Hearings may be scheduled very
soon to promote a Byzantine proposal
that makes a mockery of livable wage
legislation. It proposes more corporate
welfare through wage subsidies for em-
ployers, it imposes government intru-
sions on a scale greater than the
present socialism of the farm subsidy
programs, and, finally, the Republicans
propose to raid the EITC program and
siphon funds away from low income
workers into a tax cut.

Emergency action is needed. I am
calling on all the Members of my
party, Democrats, to sign up to cospon-
sor the true minimum wage increase
bill, the Gephardt-Clay bill, H.R. 940.

Now, what am I talking about? What
did I receive from the Republicans?
What did I have sent to me by some-
body? It is a letter which is sent by my
chairman of the Subcommittee on

Workplace Protection, the gentleman
from North Carolina [Mr. BALLENGER],
and another member of the committee,
the gentleman from Arkansas [Mr.
HUTCHINSON]. I am going to read por-
tions from their letter to give them
equal time. I am quoting from the let-
ter sent out by Mr. BALLENGER and Mr.
HUTCHINSON. It reads as follows:

We will be introducing legislation which
would accomplish the goal of helping Ameri-
ca’s working families, while avoiding the
economic pitfalls associated with a mini-
mum wage increase. ‘‘The Minimum Wage
for Families Act’’ would fundamentally rede-
sign the Earn Income Tax Credit (EITC) by:
converting the large annual lump sum EITC
payments into monthly payments so as to
more practically supplement family income;
by denying credit to undocumented workers;
by eliminating credit for childless adults; by
increasing the support credit for parents; by
renaming the EITC the Working Families
Support Credit.

If you believe that those people who are in
need of wage assistance are America’s work-
ing families, as opposed to teenagers em-
ployed during their summer vacation, please
join us in support of this proposal.

This is a proposal coming from the
Republican side. This is the ambush
that is waiting for us before we get to
that goal of a minimum wage increase.

They propose a three-tiered mini-
mum wage. They want individuals to
be employed at $4.25 an hour, and fami-
lies with one child would get $7 an
hour, and families with two or more
children would get $8 an hour.

How does it work? Employers would
be able to hire as many job applicants
as possible at the current starting
wage of $4.25. The Federal Government
would provide families with children a
monthly cash payment to bring these
families up to the $7 or $8 level as out-
lined above. The payments would be
administered through the Internal Rev-
enue Service.

You talk about the intrusion of gov-
ernment into lives of Americans? You
talk about corporate welfare? Here are
two blatant examples of it. They are
going to subsidize the salaries so the
corporations can hire people at $4.25 an
hour. Then they are going to have the
government get involved in determin-
ing who should make $7, who should
make $8, and the Internal Revenue is
going to be the administrator of all
this.

The proposal is expected to be scored
by the Joint Tax Committee they say,
and it is going to save, according to the
Republicans at least $15 billion over six
years.

Now, this is really a quagmire we are
headed into. I am reminded of the story
of the young sophomore who came
home from college, and he sat down at
the table with his father, who was a
factory worker, and the rest of the
family, and they had a big chicken on
the table they were about to eat. The
young sophomore had just taken a
course in philosophy. So he told his fa-
ther, dad, there are really two chickens
on this table. I can show you starting
with the right a priori assumptions and
using ontological progression and

based on epistemological reasoning, I
can show you where there are two
chickens on this table.

His father looked at him for a while
and listened, and suddenly reached
over and grabbed the chicken, pulled it
to him, and started carving the chick-
en and said, ‘‘Look, son, if there are
two chickens on this table, I am going
to carve this one, and we are going to
eat this one, and you can have the
other one all by itself.’’

This is what we have here. The Re-
publicans are giving us a chicken in a
pot, a dodo in a pot, to confuse the
issue, and we are going to have long-
winded sermons about how EITC is the
answer to the minimum wage problem.

Never before have I seen a proposal
which so much ran against the grain of
the Republican ideology. They are
going to put government in the busi-
ness of subsidizing wages and have gov-
ernment administering the difference
between the $4.25, determining who
should get the $7 and who should get
the $8.

So I think we have a long way to go.
I was getting very optimistic myself
about the rising tide of public opinion
and how everybody suddenly is re-
sponding. There are 20 Republicans pro-
posing a bill to increase the minimum
wage by $1, not 90 cents, and I was get-
ting euphoric about the democratic
process.

But now I see we are going to get
bogged down, and only the image of
being concerned is what they are after.
They want to appear to be concerned
about working Americans and play
with the lives of working Americans,
and play with it with all of these high-
falutin proposals to have government
put people through some kind of obsta-
cle course or maze and finally come out
with an EITC that is going to be robbed
in order to create some more money for
a tax cut.

So I agree very much with the gen-
tlewoman, that we must keep our eyes
on the price, and focus, because the
kind of straightforward statement that
Mr. ARMEY has made, we should be
grateful for that. We are going to have
something far worse to deal with in the
days ahead, the ambush that is being
prepared for the minimum wage.

Ms. DELAURO. I want to thank my
colleague from New York. You are ab-
solutely right. This is a move, it is
called rehabilitation here, to talk
about how we are going to try to help
working families. These are from the
same crowd that just not too long ago
wanted to cut $23.2 million from the
EITC, take 14 million families in this
country and say, and these are people
working, remember, this is Earned In-
come Tax Credit, not someone on wel-
fare, Earned Income Tax Credit. They
were willing to set adrift 14 million
families, not too many months ago, by
cutting that Earned Income Tax Cred-
it.

Now, so that they can delay and they
can stall and they can stonewall on the
opportunity to vote on a minimum
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wage and to raise that minimum wage
a mere $.90, they are going to come up
with all kinds of bells and whistles and
tricky programs here. We must recog-
nize it for what it is, a stalling tactic
and an unwillingness to bring before
this body the opportunity to vote on
the minimum wage yes or no, with no
fancy language, just a plain and simple
vote. That is what the American public
wants to hear. I thank my colleague
for joining this conversation.

Let me recognize the gentleman from
New Jersey [Mr. PALLONE].

Mr. PALLONE. Mr. Speaker, I thank
the gentlewoman for yielding to me. I
just want to say I want to thank Ms.
DELAURO, the gentlewoman, for raising
the issue of the minimum wage. I be-
lieve we will eventually have a vote on
the minimum wage. It is primarily, I
believe, because of your efforts to force
the Republicans to give us a vote. They
do not want to do it.

As you have mentioned, they are
stalling, they will continue to stall,
they are going to find every way
around it. But already I notice that be-
cause of your activities and because
you have raised the issue so often on
the House floor, we have gotten to a
position now where Speaker GINGRICH
and some of the others have said that
they may have to or be forced to bring
up a vote on the minimum wage. I
think a lot of that has to do with your
efforts.

To me this is a very important issue.
My own State of New Jersey actually
has a much higher minimum wage, and
it has worked very well. As you men-
tioned, with a minimum wage right
now at $4.25 an hour, that adds up to
$8,800 a year. To me it is an absolute
disgrace that someone in America can
work a 40-hour week for 52 weeks a
year and only earn $8,800. Basically I
guess what they have to do is go out
and get a second job. When you are
working 40 hours a week, what are you
going to do, work another job for the
same amount of time, and then make
only twice that amount?

My understanding is that a minimum
wage worker right now is below the
poverty level. It is just as easy to go on
welfare rather than work for the mini-
mum wage. Here we have a Republican
majority constantly bringing up the
fact, suggesting in some way part of
their reasoning is they want to get
more people off the welfare roles. This
belies that. If they want to do that,
they should raise the minimum wage.
Otherwise we are basically saying that
a person might as well go on the dole
or get welfare from the Government.

The other thing I was going to say is
that I really do not see any one legiti-
mately coming on the floor of this
House and saying that the minimum
wage should not be raised. I think that
is why you get some of the Republican
leadership like the gentleman from
Texas [Mr. DELAY], the majority whip,
making the statement that you showed
before, where he says that fortunately
such families do not really exist.

The only way out of this is to basi-
cally say there is no such person, be-
cause if you say no such person, then
you eliminate the need to raise the
minimum wage. But of course there are
people, there are a lot of people out
there, who are just making minimum
wage. There are a lot in my district
and they have come up to me. They are
young people, they are senior citizens,
they are people from every walk of life.

Let me just make a few points, if I
could. I know we do not have a lot of
time. I just think one of the most im-
portant aspects is how this is a good
thing for the economy. An increase in
wages will increase purchasing power
and improve the quality of life for mil-
lions of hard working Americans, not
only the wage earners, but the local
economy. Greater purchasing power
will bring more money to our local
economies and in the long run provide
more stability and jobs for many small
businesses. The purchasing power of
our minimum wage earners is the low-
est it has been since the early 1950’s. I
know you pointed that out over and
over again.

One of the things that really gets me
mad is when I hear Republicans talk
about how an increase in the minimum
wage will cause an increase in infla-
tion. You have to be kidding me. You
have the nerve to tell people who work
for $4.25 an hour that they cannot have
a modest 90-cent increase in their
wages because you are worried about
how it will affect inflation. I think
there are a lot of things we can do in
our economy to keep inflation at rea-
sonable levels. But to tell hard working
Americans that their below poverty
levels will have that effect on our econ-
omy and inflation is ludicrous.

Let me talk briefly about our home
State of New Jersey and our experience
if I could. We have already seen the
wisdom of raising our minimum. It is
now $5.05 an hour. This increase has
been a complete success. We have in-
creased the purchasing power of our
minimum wage workers and they have
used that increase to purchase more
goods from our local grocery stores and
department stores.

This is not pie in the sky. There are
studies that clearly show this on a bi-
partisan basis that the leaders in our
State legislature and our Governor
have pointed this out. It actually
helped to keep our unemployment rate
from growing too high, even with the
downsizing and corporate restructuring
that is so heavily affecting the State of
New Jersey. It also provided for long-
term growth. We have seen in New Jer-
sey more jobs have been created and
our economy has benefited from the
higher wages.

Let me say what I see in my own
State, this is the right thing to do. I
just want to join my Democratic col-
leagues, and a few Republicans, I think
Ms. DELAURO has pointed out there are
some Republicans that have joined us
who are going to help us in our efforts
to get this passed. This is ultimately

going to benefit all Americans. I just
want to thank the gentlewoman from
Connecticut again for her work on this,
because I know you do not like to take
credit, but I think you have single-
handedly done the most in this House
to bring this issue to the floor.

Ms. DELAURO. Thank you very
much. Before I recognize the gen-
tleman from California, let me just say
there are going to be other people out
here tonight trying to talk about sta-
tistics and the fact that this increase
in the minimum wage is going to lose
jobs.

b 1930

I will set the record straight. One
hundred and one economists, Nobel
prize laureates in economics, public
statement they signed. ‘‘We believe
that the Federal minimum wage can be
increased by a moderate amount with-
out significantly jeopardizing employ-
ment opportunities.’’

Mr. DELAY will say that if you are on
a minimum wage, you receive the
earned income tax credit in food
stamps. Reminder: They wanted to cut
the earned income tax credit by $23.2
million. They will shred the Food
Stamp Program. Also the crowd that
brought you a $245 billion tax break for
the wealthiest Americans at the ex-
pense of those who are today on Medi-
care.

So just to set the record straight a
little bit, and, also, final point. Who
are the minimum wage workers? Who
are these $4.25 an hour folks who do
exist in every single Member’s district?
And if you close your eyes to them,
you do it at your peril in this body.
Two-thirds of minimum wage workers
are adults, 60 percent are women, 40
percent are the sole bread winners in
their family.

So that what you have here is the op-
portunity to lift these households up so
that they can raise their families. We
could lift up 300,000 families out of pov-
erty in this country, 100,000 children
who are currently living in poverty.
Again, just to set this record straight.

I want to recognize the gentleman
from California, Mr. MILLER, and thank
him for all of his efforts in this area.

Mr. MILLER of California. I thank
the gentlewoman for taking this time,
and this very opportune time. Not only
are we struggling to get a clean vote on
increasing the minimum wage for those
millions of American workers who need
it to support themselves and their fam-
ily, but now we start to see the limits
to which the Republicans will go to
keep us from having a clean vote.

They talk about attaching all kinds
of anti-labor riders or attaching a lot
of legislation that they think will be
unacceptable to us and to the Presi-
dent so that he would have to veto the
bill. Majority Leader ARMEY has said
he will resist the minimum wage in-
crease with every fiber in his being.
Apparently, that is what is going on
here.
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But what they have done in the last

couple of hours by suggesting this pro-
posal to take the earned income tax
credit away from poor single workers
to provide for people with families with
children is incredible, because what the
Republicans are saying is they are now
going to tax the poorest of workers in
this country. They are going to raise
their taxes because those people will
have less income after this action than
before and they are going to give it to
other poor people to increase their in-
come.

But why are they doing it? Because
they have decided they would rather
have the taxpayers in this country sub-
sidize low-income jobs than have the
marketplace provide a livable wage.

Now, it is ludicrous on its face. As
was pointed out by the gentleman from
New York, they are talking about one
tax rate for workers without children,
workers with one child, with two chil-
dren. We just passed the farm bill,
where we provided hundreds of millions
of dollars in subsidies to farm families.
We did not distinguish between farm
families with children, farm families
with one child, farm families with two
children, farm families where only one
person is working with farm without
children. We based it upon their out-
come and output of that farm.

Why do we not tax rich people? Rich
people with a lot of children would be
at one tax rate and single rich people
would be at another tax rate and we
could give that to poor people.

What do we say about work in this
country? Equal work for equal pay. But
now what the Republicans have decided
is in fact it is going to be some other
classification to determine whether or
not Americans will get paid. It does
not say the employer cannot provide
an increase in the minimum wage.
Under this the incentive is for the em-
ployer not to provide any increase. The
Government will pick up the tab. The
Government will go into the market-
place and subsidize his employment. In
fact, we essentially have an incentive
not to pay an increase in the minimum
wage, not to increase your wages. Why?
Because the Government will pick it
up.

We could understand this on its face
if we did not know the history of this
party, the Republicans on the other
side, because not only are they against
the minimum wage, but they also have
been slashing all of the supports to
those people who are working at the
minimum wage and cannot sustain a
livable wage for their family even
though they go to work every day.

So what we see is there are only two
places people can go. They can either
go to the Government or they can go to
the marketplace. But what the Repub-
licans are saying is the market has no
obligation to provide you a livable
wage, a wage that will support you or
your family. So what we will do is we
will just have the Government sub-
sidize those employers who simply
choose not to pay the minimum wage.

This is ludicrous. It is absolutely ludi-
crous.

If that is a conscious decision, and
they will be back here cutting the
EITC, as they did the beginning of this
year when there was no intent that
they were going to pass it on, they
were simply going to use it to balance
the budget or pay for their tax cuts. We
simply cannot allow that to happen.

I think there is a fundamental deci-
sion. If you choose, if you chose and
you admit that the American economy
cannot provide livable wages, then you
may be dissident. But I do not think
that is what this is. This is an effort to
derail a clean vote on the minimum
wage. This is an effort to try to put
something up here so people can look,
sort of like we saw today, where they
put some bills so they could look like
they were friends of the environment
but their voting record was completely
to the contrary. That is what this is.

It is an outrageous proposal to tell
two people who work hard side-by-side
that somehow that the employer has
no obligation to them to provide an in-
crease in their wage, if in fact they
have a child or they have more than
one child, even though they are doing
the same job, they are working the
same hours and working the same
schedule.

Mr. DREIER. Mr. Speaker, will the
gentleman yield?

Mr. MILLER of California. I will in a
moment. It is actually the gentle-
woman’s time.

Mr. DREIER. The gentleman referred
to me.

Mr. MILLER of California. I did not
refer to you.

Mr. DREIER. Well, you pointed to
me. I considered that a reference.

Mr. MILLER of California. Well.
The point is this, that what this

country deserves and what its low in-
come wage earners deserve is they de-
serve a raise, they deserve the dignity
of having the ability to stay even with
the increasing costs in our economy; to
be able to provide for their family;
hopefully maybe even to reach out and
provide health care, which is
unreachable to most of these individ-
uals.

But what happens? The employers in
this country simply choose not to pay
that wage. Quite legitimately, there
are some owners that may not be able
to, but there is no distinction in this
provision. You simply choose not to
pay it and the Government comes in
and picks up your costs. There is a lot
of people in the same business side-by-
side in the same towns, we know them
all, people pay more than the minimum
wage and other people choose not to.
People offer health care in the same
business, the other person chooses not
to.

Do not offer health care, the Govern-
ment will pick up the cost. Do not offer
a pension, the Government will pick up
the cost. Now do not offer a minimum
wage, the Government will pick up the
cost. This is starting to sound like cor-

porate welfare. This is starting to
sound like people who decide they are
simply not going to meet their obliga-
tions to their fellow human beings in
terms of their work, their labor, and
their efforts on their behalf.

This is the suggestion that the cor-
porate body, the working party, is only
because of the owner of that capital, or
somehow that they are the only people
that contributed as opposed to the em-
ployees who work every day for these
individuals.

Mr. DREIER. Mr. Speaker, will the
gentleman yield?

Mr. MILLER of California. What we
need is we need an up or down vote on
the minimum wage. We now have a ma-
jority in this House asking for that up
or down vote. We have a majority in
the Senate asking for that up or down
vote, and what they ought to stop
doing is throwing all of these things to
try to throw people off the track and
suggest that somehow they are there
for low income working people in this
country, because the fact of the matter
is they are not there for low income
working people in this country.

These people are going to work every
day, and when they get done at the end
of the year after working every day,
they end up poor and they cannot pro-
vide for themselves or for others, and
that simply is unacceptable in this
country. The country recognizes it is
unacceptable. Apparently only the
leadership in the House of Representa-
tives and the Republican Party fails to
recognize the need to do this and the
need to do it now and to do it in a
clean fashion.

Mr. DREIER. Will the gentleman
yield?

Mr. MILLER of California. It is the
time of the gentlewoman from Con-
necticut. I want to thank the gentle-
woman for raising this issue and tak-
ing this time so that we could discuss
this issue.

Mr. DREIER. Will the gentlewoman
yield?

Ms. DELAURO. I want to thank the
gentleman from California for his elo-
quent remarks, and for pointing out
that in fact what this is about is a
basic and fundamental—these words
are accurate. These words are accurate.
There are those in this body who feel
the same way about resisting a mini-
mum wage increase with every fiber in
their beings, which is what this is
about in terms of bringing up a pro-
gram that will try to borrow from an
earned income tax credit, set some
folks adrift.

One of the most interesting com-
mentaries we have heard in the last
few weeks on this issue is that the Re-
publican Presidential nominee said re-
cently he wanted to use the issue of the
minimum wage increase to pass some
things, quote, that the Democrats
might not be so crazy about. Those
kinds of threats represent political pos-
turing that in fact sells the American
people short, as you were pointing out.

Instead of trying to stick it to Demo-
crats, what the Gingrich-Dole Congress
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should be doing is to do something for
working Americans, not just talking
about it when it becomes a political al-
batross.

Mr. DREIER. Would the gentle-
woman yield?

Ms. DELAURO. I am sorry, you will
have your own time in a few minutes.

Mr. DREIER. I do not have any time
at all. My friend from California indi-
cated that he was going to yield.

Mr. MILLER of California. Mr.
Speaker, could we have regular order
here?

Ms. DELAURO. If I can continue.
Rather than trying to lend a hand——

Mr. DREIER. Mr. Speaker, may I
ask, is the gentleowman not going to
yield; so should I sit down?

Mr. MILLER of California. The gen-
tlewoman is not going to yield.

The SPEAKER pro tempore (Mr. COL-
LINS of Georgia). The gentlewoman
from Connecticut controls the time.

Mr. DREIER. OK. Thank you.
Ms. DELAURO. The Republican lead-

ership continues to try to score points
with these political ploys.

Mr. DELAY. Would the gentlewoman
yield? She used my name. Would she
yield?

Mr. MILLER of California. If the gen-
tlewoman would yield to me.

Ms. DELAURO. Be happy to yield.
Mr. MILLER of California. What we

have seen is time and again, time and
again, that as this issue has been dis-
cussed, they have tried to avoid it.
Now, because a few Republicans have
broken ranks, a few Republicans have
even suggested they would be prepared
to sign a discharge petition, as nec-
essary, because apparently what we
will not get is we will not get a clean
vote on this matter. They will try to
trick up the bill in the Committee on
Economic and Educational Opportuni-
ties or trick it up with an amendment
on the floor or in the Committee on
Rules.

We have watched this process now
time and again for the last 16 months
in the House of Representatives. What
the committees do does not matter, so,
then, they go to Rules and they trick it
up there.

The fact of the matter is this, what a
majority of this House of Representa-
tives has now asked for is a vote on the
minimum wage, to raise it either 90
cents or to raise it a dollar. And what
we now are starting to see are a whole
series of proposals suggesting what
they could do to load down that legis-
lation so that either people who would
support the minimum wage will not be
able to get a vote.

One of the things that angers the
public the most is the notion of riders,
is the notion of taking subject matter
A and attaching subject matter B to it.
When President Reagan stood here and
said never again would he sign a con-
tinuing resolution with all of these rid-
ers on it, he was cheered across the Na-
tion. So what do we see now? We see
the same old parliamentary tricks that
are going to be used to try to keep this

House away from a direct up or down
vote on raising the minimum wage.

Raising the minimum wage, I think
the gentlewoman said, I do not know,
that it is the lowest now that it has
been in?

Ms. DELAURO. In 40 years.
Mr. MILLER of California. In 40

years. To restore the purchasing power
to where people who have——

Mr. DREIER. Would the gentleman
yield on that point?

Mr. MILLER of California. I will not
yield. We have our time. We are here to
make a point.

Mr. DREIER. But I think the debate
is something that is very important
here.

Ms. DELAURO. Regular order, Mr.
Speaker.

Mr. DREIER. I just think it is a very
important matter.

Ms. DELAURO. Regular order, Mr.
Speaker.

Mr. MILLER of California. Mr.
Speaker, may we have regular order?

The SPEAKER pro tempore. The gen-
tlewoman from Connecticut controls
the time.

Mr. DELAY. Well, then, would the
gentlewoman yield to me, because she
used my name on the floor?

Ms. DELAURO. The gentleman has
his own time, which is coming up, so
the answer to that question is no.

Mr. MILLER of California. The point
is that what we are talking about is
taking people who have continued to
lose purchasing power, who have con-
tinued to lose their ability to support
their families, to purchase the very ba-
sics, the very basics of the American
economy, health care, put away money
for a pension, put away money in sav-
ings, to be able to have decent housing
for themselves and their children.

Those basics are now not afforded to
people who go to work and work 8
hours a day, work 52 weeks a year, in
many instances find that they have to
try to work overtime, all of those
things simply to try to reach the pov-
erty line. That is what we are here for
and that is what the gentlewoman has
talked about restoring. That is what
the President of the United States has
talked about restoring, and it is abso-
lutely fundamental and important that
it be done.

Ms. DELAURO. I would just make the
point that the Members of this Con-
gress made more money when they
shut down the Government during the
Christmas holidays than a minimum
wage worker makes in a full year. I
think that that speaks volumes as to
where some of the folks in this body
are.

One of the other comments that has
been made in the last few days is that
what we need to do is to have hearings,
again one more way in which to delay
the process of this.

b 1945

The revolutionary Republican leaders
last week wanted to rewrite the Con-
stitution of the United States without

a single hearing. We have called for
$270 billion that they have called for in
cuts in Medicare where they have had
one hearing, $168 billion in cuts in Med-
icaid and no hearings. We do not need
any hearings. What we need to do, this
is a no-brainer. Bring up the minimum
wage as this body wants, 84 percent of
the American public wants to see an
increase in the minimum wage. That is
what we need to be doing, bring it up
for a clean vote, a vote that says that
we recognize what hard-working Amer-
icans are doing every single day in this
country and that we need to recognize
what they do instead of just talking
about it, when we are sent here by
them and that card that they give us,
which allows us to vote here, which is
what we are supposed to do, is vote on
the minimum wage, when there is
clamoring in this country to do that
and when we have one party that will
just hold it up except for a few who
split off, and I welcome their participa-
tion, I am not sure that they are wel-
come in their own ranks. But we wel-
come them because what we need to do
here is in fact what the public has
asked us to do, is to represent their in-
terests.

I will tell you what some of my con-
stituents say to me these days, why are
you arguing back and forth. I will tell
you that I think there is a fundamental
difference in people who stand in this
well, those people who believe we ought
to have an increase in that minimum
wage to reward hard-working Ameri-
cans and those who truly do not believe
that they should. There is some fear in
that belief and the debate and the issue
is worth fighting about. That is what
this Nation stands for, what its values
and what its priorities are. And its val-
ues have to do with working middle-
class family values of work and per-
sonal responsibility and rewarding peo-
ple to do that and not fighting it with
every fiber of their beings and not say-
ing that these families do not exist in
this nation.

Mr. MILLER of California. Mr.
Speaker, if the gentlewoman will con-
tinue to yield, when we see all of this
concern all of a sudden about whether
or not an increase in the minimum
wage is going to contribute to infla-
tion, when in fact at best what we
would be doing is allowing people to
partially catch up for purchasing power
that they have lost, but I do not see
that echoed when we see all of these
other indices that are raising way
ahead of inflation, CEO salaries, in-
creased values in stock, stock options
provided to people, apparently none of
that contributes to inflation. The fact
that people, that people have increased
their earning power thousands of
times.

Ms. DELAURO. Repealing the alter-
nate minimum tax, which is something
that they would like to do.

Mr. MILLER of California. So these
people can escape taxation; they can
have all of their deductions. But what
we said was at the end of the day, you
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pay something for the privileges of liv-
ing in America. They have tried to re-
peal that. So even the wealthiest of
people and corporations do not have to
pay. But all of a sudden we are worried
about whether somebody making $4.25,
$4.30, $5 an hour, whether these people
are going to be those who spark infla-
tion. I think there is something wrong
with the priorities of the people who
suggest that, that somehow the cul-
prits in this fight, these low income
people who are doing in many in-
stances some of the most difficult jobs
in our society, in some cases some of
the dirtiest jobs, some of those thank-
less jobs, some of the most tiring jobs,
and we have all been in business insti-
tutions where we have looked at people
who are much older than we are, who
are still out there pounding, trying to
stay equal in our society, working at
the minimum wage, working there,
trying to support their own children,
trying to support themselves, and very
often I am sure we have said, boy, I am
a lot more fortunate than they are. But
now all of sudden they are the bad peo-
ple. They are the bad people in the war
against inflation, somebody who is try-
ing to catch up because they have lost
their purchasing power, that that is
going to ignite it.

I think the gentlewoman is right. It
is fundamentally a different set of val-
ues about human beings, about the val-
ues of their work, about the value of
their families, about the needs that
these people have and the dignity that
they are entitled to when they work as
hard as they do and yet they still end
up poor at the end of the year. We owe
them better than that. I thank the gen-
tlewoman for taking this time.

Ms. DELAURO. Mr. Speaker, I thank
the gentleman from California. I would
like to really close with what a great
American President Theodore Roo-
sevelt, a Republican President of the
United States said. I quote, ‘‘No man
can be a good citizen unless he has a
wage more than sufficient to cover, to
bear cost of living so that after his
day’s work is done, he will have time
and energy to bear his share in the
management of the community to help
in carrying the general load.’’

Theodore Roosevelt, a great Amer-
ican President, said this. He was not a
revolutionary but he did, in fact, un-
derstand progress and what it means.

I just finish by saying that it is time
to assist working men and women in
this country. Bring the minimum wage
vote to this floor. Make it a clean vote
and let people do what they sincerely
believe ought to be done as to whether
or not we ought to raise or not raise
the minimum wage in this country.

In my view, it needs to be raised.
Mr. FRAZER. Mr. Speaker, I want to thank

the Congresswoman from Connecticut for
holding this very important special order on
the minimum wage.

Today, I want to join my colleagues in urg-
ing the Speaker to bring the minimum wage
increase legislation to the floor for a vote.

Approximately 30 percent of the Virgin Is-
land work force is employed in the service in-

dustry. A majority of these workers are adults
who support families. It is very difficult to sup-
port a family on $4.25 an hour. The Virgin Is-
lands is considered the American paradise,
yet 36 percent of the population live below
poverty.

Mr. Speaker we need a commonsense ap-
proach to solving our economic problems. If
we can give small businesses 100 percent de-
ductibility for health care, then we can raise
the minimum wage by 90 cents.

I urge my colleagues to support raising the
minimum wage, its good for small business, its
good for workers and its good for the Nation.
f

REPORT ON RESOLUTION PROVID-
ING FOR CONSIDERATION OF
HOUSE JOINT RESOLUTION 175,
FURTHER CONTINUING APPRO-
PRIATIONS FOR FISCAL YEAR
1996

Mr. DREIER, from the Committee on
Rules, submitted a privileged report
(Rept. No. 104–534) on the resolution (H.
Res. 411) providing for consideration of
the joint resolution (H.J. Res. 175)
making further continuing appropria-
tions for the fiscal year 1996, and for
other purposes, which was referred to
the House Calendar and ordered to be
printed.
f

MORE ON THE MINIMUM WAGE

The SPEAKER pro tempore (Mr. COL-
LINS of Georgia). Under the Speaker’s
announced policy of May 12, 1995, the
gentleman from Texas [Mr. DELAY] is
recognized for 60 minutes as the des-
ignee of the majority leader.

Mr. DELAY. Mr. Speaker, I take this
special order to point out to the Amer-
ican people what we are going through,
you just witnessed, here in the House.
The liberal Democrats do not want to
debate. They would not yield time even
when they used a colleague’s name and
pulled out quotes of what a colleague
has used on the floor. They did not
even have the courtesy to debate that
colleague because they know that they
have taken the words of their col-
leagues and taken them out of context
and twisted them.

They are not the points that the col-
leagues were trying to make. They
know it. That is why they will not
yield to us. That is why they will not
debate us. All they are doing is calling
for a vote on minimum wage, and they
really do not care about entry level
workers or the poor in this country be-
cause, if they did, they would really
want to debate this issue. But they do
not want to debate. They want to get
up and talk and talk and talk and talk,
misrepresenting everything that these
Members are doing down here, and try-
ing to allow the American family to
take home more pay by getting big
government and Washington Govern-
ment out of their pocket.

Mr. Speaker, that is the way to help
the American family in America, not
some arbitrary Government-set wage
and price controls that disrupts the
market and actually puts people out of

work and lowers the ability of people
to create jobs, to put people to work.

I yield to the gentleman from Cali-
fornia [Mr. DREIER]. I am very happy to
yield to the gentleman from California.
Unfortunately, the liberal Democrats
do not want to debate the gentleman
from California.

Mr. DREIER. Mr. Speaker, let me say
to my very dear friend that this is a
historic moment for me. I wondered if
at any point in my life anyone from
the well would in fact yield time to me.
So we have gotten to that point, and I
would like to express my gratitude and
say that I plan to use it briefly but, I
hope, very wisely. It is unfortunate, as
my friend said, that on the other side
of the aisle that our colleagues refuse
to engage in any kind of discussion on
this issue. They want to simply em-
bark on a monolog.

Mr. Speaker, if I could just take a
couple of moments to respond to some
of the preposterous claims that were
made on the other side of the aisle.
First let me offer a disclaimer and say
that I concur with my friend who has
worked long and hard on this issue that
having a federally mandated minimum
wage is in fact not a benefit to working
Americans. In fact it is something that
will jeopardize job creation and eco-
nomic growth, something which we
seek very sincerely.

During this special order I did not
hear this but it was just written down
by one of our crack staff members on
the floor. Our colleague from Connecti-
cut reportedly said their taxes keep
going up but their wages do not go up.

The fact of the matter is we on this
side of the aisle tried to help President
Clinton comply with one of his cam-
paign promises back in 1992 by giving
him an opportunity to reduce the tax
burden on working Americans. We all
know what happened with that oppor-
tunity that he had. He chose to veto
that legislation and prevent those
working Americans who, and the gen-
tlewoman from Connecticut is abso-
lutely right, saw their taxes keep going
up, prevent them from having the
chance, the chance to have a reduction.

Mr. DELAY. Not only did the Presi-
dent veto tax cuts for the American
family, the people that have been call-
ing the loudest for a minimum wage
voted against tax cuts for the Amer-
ican family.

Mr. DREIER. That is absolutely
right. Those people who argue that
their taxes keep going up are the ones
who keep increasing their taxes as op-
posed to those of us who want to reduce
that burden.

The other thing that I found to be
preposterous is that my friend from
California proceeded to say that we
now see the minimum wage at the low-
est level in 40 years. Assuming that
you are a strong supporter of increas-
ing the minimum wage, the last time
the minimum wage was increased was
in 1989, and it was increased to $4.25 an
hour.
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Mr. Speaker, now we know that the

Democrats controlled this institution
and the other body during the entire
first 2 years of the Clinton administra-
tion. They had the opportunity, if they
believed in increasing the minimum
wage, to bring it up and it would sail
right through this institution. But why
did they not do it? They did not do it
for several important reasons.

Top advisors within that administra-
tion have made it very clear that they
oppose increasing the minimum wage.
Mr. Stiglitz, this was written up in the
Wall Street Journal and has been said
on several occasions, the chairman of
the President’s Council of Economic
Advisors said a higher minimum wage
does not seem to be a particularly use-
ful way to help the poor. That is Presi-
dent Clinton’s chairman of the Council
of Economic Advisors.

The President, who is one of the
founders of the Democratic Leadership
Council, regularly associates himself
with them when he is trying to be on
the sort of moderate to conservative
side. They said increasing the mini-
mum wage is the wrong strategy to
promote the goals of helping people
work their way out of poverty and rais-
ing living standards and in reducing in-
equality. So the fact of the matter is,
while they say that we are responsible
for not bringing this up and doing it in
the way that they want, when they had
the opportunity to deal with what they
said has been the lowest wage in four
decades, they clearly had that chance
in the 103d Congress, they ignored it.
And only a few months before this elec-
tion, when they think that it is politi-
cally appealing, do they choose to
come forward and say that this is a
critical item when we know it is going
to cost jobs.

Mr. Speaker, I want to congratulate
the majority whip for his fine efforts in
trying to address this issue responsibly
and soberly so that we can look at it
and debate it, unlike our colleagues on
the other side of the aisle.

Mr. DELAY. The gentleman from
California is so right in what he says.
This is the kind of thing that we have
been going through for months now, if
not for a solid year, of statements,
commercials, moneys, millions and
millions of dollars, talking about
things like cutting Medicare when ac-
tually we are increasing the Medicare
benefits to senior citizens, cutting
school lunches.

It was just said on the floor, just a
minute ago, that we wanted to cut
school lunches when in fact we were in-
creasing the spending on school
lunches and they just keep talking
about it this way. They used a quote of
mine, and I need to answer that. It is a
true quote taken out of context. The
quote was, as put up by their chart, but
they refused to answer or refused to
yield to me so that we could debate the
issue, emotional appeals about working
families trying to get by on $4.25 an
hour are hard to resist.

Mr. Speaker, let me put it in context
of exactly what I wrote and sent to my

colleagues in a dear colleague. What I
wrote was, and I will read it so that
people can understand it and there will
not be any misrepresentation about
what my position is. ‘‘Supporters of
raising the minimum wage argue that
no one can afford to raise a family on
$4.25 an hour. That may be true. How-
ever, their argument conveniently ig-
nores the fact that no one actually has
to.’’

As the table below shows, and I hold
the table up that is in the piece, any
parent who is earning the minimum
wage is eligible for food stamps and
earned income tax credit. They may
also be eligible for other government
programs such as Medicaid. Once these
two benefits are added to the minimum
wage, a single parent with one child
has a total income of $5.76 an hour
while a married couple with two chil-
dren has a total income of $7.47 an
hour. These amounts could be even
higher depending on child care and
housing expenses. As the chart shows, a
married couple with one child on mini-
mum wage makes $8,840 a year.

b 2000

With EITC, the earned income tax
credit, benefits, they pick up another
$2,152. That is a direct tax credit that
is refundable to them by the Federal
Government. On food stamps they
would pick up $2,142, for a total income
of $13,134 amounting to $6.31 an hour.
So when they trot out here and talk
about $4.25 and American families try-
ing to live on $4.25, they are misrepre-
senting the truth.

The other part of this that they keep
trotting out here is that, and I have
heard it, different numbers used, is
that in some cases they said that 65
percent of those on minimum wage are
families and so forth. I would be will-
ing to submit to this House a study
done by the Employment Policies In-
stitute that uses 1992 and 1994 census
data that shows that 90 percent of the
people on minimum wage are single,
living with parents or, living with a
relative, and what I cannot understand
is where do they get these figures?
Most people know that people living on
minimum wage are people that are on
the entry level, just coming into the
job market, are usually single and usu-
ally living at home, and usually living
at home, in many cases, living at home
with parents that are doing quite well.

This is not a debate. This is a dialog
back and forth. You see where the lib-
eral Democrats do not want to debate.
What they want is to present a picture
that is not exactly true. But we want
the debate. We want to lay it out for
the American people so that the Amer-
ican people know exactly what is going
on with this political agenda of the lib-
eral Democrats.

As the gentleman from California has
already pointed out, the Democrats
have had control of the House and the
Senate and the White House for 2
years, in 1993 and 1994, and they chose
not to bring the minimum wage to the

floor. But because they think this puts
the Republicans in a politically vulner-
able position, they are throwing up
their hands and wailing and gnashing
their teeth by calling for increasing
the minimum wage. The minority
party has made the minimum wage
their cause celebre. They are fixated on
a government mandate that most ex-
perts agree will kill jobs and kill op-
portunities for people who just want a
chance to achieve the American dream.

Proponents of increasing the mini-
mum wage argue that work must pay,
that the minimum wage is not a living
ago. They argue that simply adjusting
the minimum wage upward will help
poor people out of poverty. They say
that a family of four cannot afford to
live on a wage that pays $4.25 an hour.
Of course, they forget to tell you that
a single parent with two children actu-
ally gets close to $7 an hour once you
figure in EITC and food stamps, and
that is only part of the intellectual dis-
honesty that surrounds this debate.

The proposition to raise the mini-
mum wage is fools’ gold. It appeals to
the naked eye, but upon closer inspec-
tion it is fraud, pure and simple.

I am not an economist, so I will not
give the economists’ view of the man-
dated minimum wage, but I am a
former small business owner, and I do
understand the impact that this will
have on entry level jobs. Raising the
minimum wage will kill entry level
jobs. Without entry level jobs, low-
skilled and young workers cannot gain
valuable work skills that will lead to
later higher-wage positions.

The liberal Democrats make the
point as if people lived the rest of their
lives making minimum wage. What
usually happens is that it is the first
job that you get, either as a teenager
or right out of high school, and it is
your first job right off of welfare, and
that is your entry level job, and you
gain skills by working on the job and
then move on to higher pay. In life you
have to learn, you must learn to crawl
before you can walk, and you must
walk before you can run. Similarly,
you must gain experience doing the
tough work before you can move on to
better paying, more complex positions.

Raising the minimum wage takes
away that opportunity to realize the
American dream for too many citizens.
As a former small business owner, I
know that raising the minimum wage
will kill jobs. But do not just take my
word for it. Bruce Johnston of the
Chamber of Commerce said this:

Raising the minimum wage is a rec-
ipe for more unemployment where
America needs it the least, in inner-
city neighborhoods and among the
rural poor.

In Europe, where they have huge and
high minimum wages, they have locked
in unemployment at 11 percent, at 15
percent, and, in Spain, about 20 per-
cent. They have locked it in because
they have set such a high wage that
the people will not, and raised the
labor costs so high that they will not
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create jobs to bring on people in the
entry-level positions.

Joseph Stiglitz, who the gentleman
from California has just quoted, the
chairman, the chairman of President
Clinton’s Council on Economic Advis-
ers, said this: ‘‘A minimum wage does
not seem to be a particularly useful
way to help the poor.’’

The Democrat Leadership Council, a
group often used by President Clinton
to promote his themes, said in a state-
ment, ‘‘Increasing the minimum wage
is the wrong strategy to promote the
goals of helping people work their way
out of poverty in raising living stand-
ards and in reducing inequality.’’ And
President Clinton, the President him-
self, has said raising the minimum
wage is the wrong way to raise incomes
of low-wage workers.

Why is this the case? Why all of a
sudden is the President interested in
raising the minimum wage when he
had the House and the Senate for 2
whole years? All of a sudden in an elec-
tion year, just 6 months before the No-
vember election, they have seen the
light.

Why is this the case? Why does not
the minimum wage really work in help-
ing low-wage workers? Here are some
reasons:

According to the Democrat Leader-
ship Council, the President’s own fa-
vorite think tank, the vast majority of
minimum-wage workers are in families
that do not need public wage supports
because their incomes are well above
the poverty level. Seventy percent of
minimum-wage workers are families
well above the poverty level, and near-
ly 40 percent are in families with in-
comes of the top half, the top half of
the Nation’s income distribution.

More than 75 percent of all poor
Americans are ineligible for the mini-
mum wage and would not benefit from
an increase. These are people who do
not get the minimum wage, for a vari-
ety of reasons, including they do not
work, they already earn more than the
minimum wage, but only work part of
the year, or they may be self-employed,
or they work in jobs not covered by
minimum-wage law.

The costs of an increase in the mini-
mum wage would hit the poor the hard-
est.

Now, this is coming from the Demo-
crat Leadership Council, the Presi-
dent’s think tank. The cost of an in-
crease in the minimum wage would hit
the poor the hardest. The vast major-
ity of the poor and the poor families
would have to pay higher prices
brought on by an increase in the mini-
mum wage. Increasing the minimum
wage would produce a regressive trans-
fer, making poor people a little worse
off in order to improve the lives of peo-
ple who are not poor.

And I submit to my colleagues stand-
ing here on the floor of the House that
one of the reasons that we are hearing
all of this call for the minimum wage
is because the Washington union bosses
know that their contracts are coming

up and most of their contracts are tied
to the minimum wage. Therefore, if
they can get the government to raise
the minimum wage, they will be able
to easily raise the wage to union work-
ers.

According to the Employment Poli-
cies Institute Foundation, if the Fed-
eral minimum wage were to increase to
$5.15, America would lose 625,600 jobs.
Now, my friends, that means that there
will be 625,000 fewer opportunities for
Americans to get a start on seizing the
American dream.

Some say that any negative impact
on hiring is a small price to pay for
higher wages. These are the people that
claim that they work and protect the
poor. They say that while we may hurt
a few people, we will help many, many
more. Well, unfortunately, the facts
suggest otherwise. Even workers who
keep their jobs after an increase in the
minimum wage will be worse off.

Workers are not paid solely in terms
of cash wages. Even minimum-wage
workers receive fringe benefits such as
on-the-job training, flexible work
schedules, commissions, bonuses, and
employee discounts. When employers
are forced to pay higher wages, they
will have to reduce the value of these
nonwage benefits in order to remain
competitive.

Students show that for every 10-per-
cent increase in the minimum wage,
workers are made 2 percent worse off.
That means that the proposed 90 cent
increase in the minimum wage would
reduce the other fringe benefits by
$1.08. The affected workers would be 18
cents per hour in the hole after the
Democrats get through with them.
With friends like that, who needs en-
emies?

But the worst part of this unfunded
mandate is the impact on the
underclass, the underprivileged, of this
country. Raising the minimum wage
expands the number of people in the
underclass while killing opportunities
for people to escape it.

These are the people, the liberal
Democrats, who voted and tried to kill
welfare reform and said many, many
times in the well of this House that our
welfare reform that eliminates entitle-
ments, saves money to taxpayers but,
more importantly, forces welfare re-
cipients to go to work cannot happen
because there are no jobs out there.
Yet, now get the irony of this, they are
against welfare and asking able-bodied
welfare recipients to stay on welfare
because you cannot get off of welfare
and go to work because there are no
jobs out there, and then on the other
hand they want to raise the minimum
wage so that there are no jobs out
there. And what happens, and what I
know as a former business owner, I un-
derstand how businesses think.

This is not helping. Raising the mini-
mum wage is not opposed by small
businesses because it helps small busi-
nesses keep wages low. The victims are
the underprivileged. The victims are
the people on welfare. They are the

true victims because when the cost of
labor goes up, which will happen when
the minimum wage is increased, the
small business owner will look for al-
ternatives to remain competitive. In-
stead of hiring a person to wish dishes
at a minimum wage, the small business
could very well go buy a dishwasher if
the price of that real person gets too
high. That is how the market works.

Now, if you want to, and I am trying
to remember the quote: not to every-
one according to their wants, but to ev-
eryone according to their needs, as the
gentleman from California [Mr. MIL-
LER] suggests, is that the Government,
or the market, should give different
wages for different people. If he has
three cooks working at the same res-
taurant, and one cook is single and one
cook has a family with two children
and one cook has a family with 11 chil-
dren, yet they all three do the same
job, they ought to be paid differently
because they need more money. Then
what would that do to our economy?
What would that do to the opportunity
of having more jobs for everyone out
there to compete for? And what would
that real person do?

Well, if too many of these entry-level
jobs are eliminated, that poor person
might very well go on welfare, and in-
stead of getting people off of welfare
and working in entry-level jobs, gain-
ing the experience and the knowhow
necessary to make it to higher-paying
jobs, we will have people enter the
underclass unable to participate fully
in our economy, and obviously the lib-
eral Democrats want to keep them
there. They want to keep them there.

b 2015

In fact, according to a study of the
Employment Policies Institute, based
upon the Census, mothers on welfare in
States that raised their minimum wage
stayed on public assistance an average
of 44 percent longer than welfare moth-
ers living in States that did not raise
their minimum wage.

The gentleman from New Jersey was
very eloquently talking about New Jer-
sey has a real high minimum wage.
They also have a huge welfare roll, be-
cause these jobs for entry level people,
jobs that would be available for people
who want to get off of welfare, are not
there because labor costs are too high
and artificially kept high because New
Jersey’s government decides that they
will set the wages just by arbitrary
means.

If it makes sense to have a $6 mini-
mum wage, why not have a $20 mini-
mum wage, and just raise it and let us
all decide that we are all going to
make the same thing. We are being ac-
cused, as Congressmen, for making too
much money; that we are making
$133,000 a year and we are against the
minimum wage, how terrible that is.
Well, we are in Congress. We work at a
different job. What we want and what
we feel strongly about are those that
are in poverty, on welfare, and hope-
fully getting them to understand the
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dignity and the self-esteem that is
gained by holding a job. It is no small
irony that the party that vetoed wel-
fare reform now proposes to expand the
welfare state by increasing the mini-
mum wage.

Mr. Speaker, I just urge the Amer-
ican people to take notice; liberal
Democrats favor efforts that will ex-
pand the underclass while vetoing ef-
forts to end it. I do not believe that the
Federal Government should be actively
limiting the opportunities of the Amer-
ican people.

Of course, we should not be surprised
by this newest policy initiative of the
House Democrat Caucus. They make
the Luddites look progressive in their
economic theory. But the American
people are tired of fighting over a
shrinking pie. They want policies that
will lead to a growing economy, better
job opportunities, a greater chance to
capture the American dream.

It is not surprising that liberal
Democrats are fighting for an increase
in the minimum wage, just as they
fight against comprehensive welfare re-
form; that they battle to preserve the
welfare handouts while fighting
against an economic growth agenda is
part and parcel of their efforts to bring
greater economic equality to the
American society. This is no theory,
this has been going on for years. Just
look at history.

But is equality of misery really bet-
ter than the equality of opportunity? I
do not think so. Fighting for greater
opportunity means giving the private
sector the tools to create jobs. It
means lowering the costs of job cre-
ation, and it means encouraging small
business expansion. Increasing the
minimum wage has exactly the oppo-
site effect. It takes away the important
tools that create jobs. It increases the
cost of job creation. It encourages
small business retrenchment. It is sim-
ply the wrong answer.

But the question remains, how do we
increase opportunities for lower-wage
workers? Let me just sketch out brief-
ly several ideas that would lead to a
boom in economic growth and oppor-
tunity and more jobs available to those
trying to come into the job market.

Number one, enact commonsense reg-
ulatory reform. Reducing the costs of
labor and capital will give companies
more opportunities to pay the govern-
ment less and their employees more. It
will also lead to the creation of more
small businesses and more jobs. Yet,
that side of the aisle opposed us every
step of the way on commonsense regu-
latory reform.

Enact commonsense welfare reform.
Welfare is now more profitable than
work in most States across this coun-
try. In Hawaii, for example, the aver-
age welfare recipient receives the
equivalent of $17.50 an hour. In my own
State of Texas, that number is more
than $7 an hour. But welfare is a dead-
end road that leads not to the Amer-
ican dream, but to a nightmare of de-
pendency and despair. Rewarding work,

rather than welfare, is a necessary
component to economic growth.

Get rid of the Internal Revenue Serv-
ice. There is no bigger job killer than
the IRS. We need a simpler tax system
that does not drain the critical re-
sources away from businesses that can
create jobs.

Target relief for families. Give par-
ents with children relief, to help them
achieve certain acceptable standards,
while maintaining job opportunities for
those who simply want a chance at the
American dream. By targeting sub-
sidies to families who are supported by
entry-level jobs, we would not put an
unfunded government mandate on
small businesses, but, rather, give a re-
fund to parents who work hard to pro-
vide for their children. In fact, Repub-
lican proposals to enact the targeted
relief will yield far greater benefits to
working Americans than a simple man-
date to raise the minimum wage; relief
that goes on for years and years and
years.

Mr. Speaker, I just urge my col-
leagues who support the expansion of
the Federal minimum wage for entry-
level workers to rethink their position.
Will an increase in the minimum wage
help lower-wage workers? The answer
is no. Will it improve American com-
petitiveness across the world? The an-
swer is no. Will it lead to greater eco-
nomic growth? The answer is no. Will
it increase opportunities for the poor?
The answer is no. Will it help small
businesses grow? The answer, once
again, is no.

Should we blindly increase the mini-
mum wage to help Washington labor
union bosses achieve their anti-growth
goals? The answer is no. That leads me
to the real reason why the Democrats
are pushing for an increase in the mini-
mum wage. The reason is pure partisan
politics. Let there be no mistake about
it; if big labor did not want a mandated
minimum wage increase, we would not
be discussing this issue today. Indeed,
when Democrats ran the Congress and
the White House a year and a half ago,
they did not do anything to raise the
minimum wage. Back then, they knew
this would hurt job creation. Back
then, they knew this would slow eco-
nomic growth. Back then, they knew
this was a misguided policy.

But now, in this political year, with
big labor giving them big money to buy
big ads, we have this sudden push for
an increase in the minimum wage. Mr.
Speaker, a political payoff is a lousy
reason to limit opportunities for entry-
level workers, for poor workers. We
must say no to the minimum wage in-
crease. This is not the time for the
United States to take away the Amer-
ican dream from so many people who
just want a chance to achieve it.
f

A TRIBUTE TO THE U.S. ARMY
RESERVES

The SPEAKER pro tempore (Mr. COL-
LINS of Georgia). Under the Speaker’s
announced policy of May 12, 1995, the

remainder of the majority leader’s
hour is designated to the gentleman
from Kentucky [Mr. LEWIS].

The gentleman from Kentucky is rec-
ognized for 25 minutes.

Mr. LEWIS of Kentucky. Mr. Speak-
er, I rise tonight to pay tribute to the
men and women who serve in our U.S.
Army Reserves. Today, April 23, is the
88th birthday of the U.S. Army Re-
serves. I hope the American people
pause for a moment to reflect on the
contributions of the more than 600,000
soldiers in our Selected and Ready Re-
serve Forces.

For less than 6 percent of the total
Army budget, reservists help fellow
Americans with floods, hurricane, and
other emergency relief; support peace
operations in Bosnia, Somalia, south-
west Asia, and Haiti. More than 3,000
Army reservists are in Bosnia. They
help with counternarcotic operations
in South America and elsewhere. They
do a tremendous job for this country.

From the early stages of our Nation,
Americans have served as citizen sol-
diers. Indeed, it was ordinary men who
left their jobs and fired the first shots
of the Revolutionary War. We had no
standing Army then. Eventually this
citizen militia gave way to trained re-
servists who have served proudly in
wartime and peacetime for more than
200 years.

Today’s Army reservists are a highly
trained, highly motivated group. Many
of them hold down full-time jobs with
families, and then offer their services
one weekend every month and an addi-
tional 2 weeks each year. Even then,
they never know when they will be
called upon for greater sacrifice. This
is nothing to take lightly in the post-
cold-war era, not when we have reserv-
ists in Bosnia and a number of other
dangerous places.

Mr. Speaker, let us also pay tribute
to the employers of today’s reservists
and National Guardsmen. I am sure
some of them are occasionally incon-
venienced when a valuable employee
changes uniform for a weekend or 2
weeks or longer. The men and women
who employ our reservists and guards-
men also play a part in their valuable
mission, and we should thank them for
their heroic and patriotic contribution.

Mr. Speaker, let me close by rec-
ognizing the contributions of a valu-
able Reserve unit in Kentucky’s Sec-
ond Congressional District, the 100th
Army Division. Though its name, mis-
sion, and even headquarters has
changed over the years, these soldiers
have served proudly for 78 years. They
just missed action in World War I, but
were critical components to our armed
services in the Battle of Europe during
World War II. They helped capture
many towns, took nearly 6,000 pris-
oners, and three ‘‘Century Division’’
soldiers were awarded the Medal of
Honor.

In January 1991, more than 1,100 sol-
diers again went to war in Operation
Desert Shield and Desert Storm. The
100th Division truly represents the fin-
est tradition of volunteerism in our
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country. These men and women have
all the responsibilities and challenges
most of us face every day, but for 30
days and often more each year they
shed their business suits for cammies
and fatigues. I am proud to pay tribute
to our Army reservists and National
Guardsmen on their 88th anniversary,
and to their families and their employ-
ers.

Mr. Speaker, I yield to my good
friend, the gentleman from Indiana
[Mr. HOSTETTLER].

Mr. HOSTETTLER. Mr. Speaker, I
thank my friend, the gentleman from
Kentucky, for this opportunity to cele-
brate the citizen soldier; the citizen
soldier that goes to the very heart of
America. The heart of the Reserves is
the heart of true Americans, and I con-
gratulate the Army Reserves on its for-
mal 88th birthday.

However, I think it is appropriate to
note that the spirit which drives what
we now call the Army Reserves is the
spirit upon which America was founded
over 200 years ago. When the British
garrison at Boston marched against
the Massachusetts provincial military
stores at Concord on April 18, 1775, the
citizen soldiers at the Massachusetts
militia gathered together to drive
them back into the city. These patri-
otic Americans realized that if they did
not take it upon themselves, their val-
ues, faith, and livelihood were in jeop-
ardy.

Fortunately, since the time of the
War of Independence, America has al-
ways had citizen soldiers ready to pro-
tect the liberty we value in America.
The Reserves and National Guard are
special. I do not want to detract from
our professional active services. They
are certainly needed, and we could not
maintain our defenses without them.

But I must confess that there is
something special about America’s Re-
serves and the Guard. There is some-
thing special about taking the butcher,
the mechanic, the engineer, the pilot,
men and women who would, in other
times, be at home with their children,
mowing the lawn and washing the car,
and suddenly whisking them into ac-
tion as needed by their country.

There is something special about
men and women who do not feel led to
pursue the military as a career, but
feel strongly enough about their coun-
try to be there when needed; people
who agree, for modest benefit, to train
on a regular basis and develop the nec-
essary skills to operate today’s modern
war fighting machines. The Reserves
and Guard are critical to America. The
Reserves and the Guard are absolutely
necessary if America is to maintain the
level of security that we have been ac-
customed to.
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We simply cannot financially main-
tain our force structure without them.
However, even if we could afford to
maintain our defenses only with active
forces, I am not so sure that this would
be the best idea. We must allow Ameri-

cans the opportunity to be able to
stand up and be counted. We must
allow them to say, ‘‘I will be there if
you need me.’’ And frankly, under to-
day’s force structure we need them
more than ever, which is perhaps our
country’s highest possible compliment
to the Guard and Reserves. Thank God
there are Americans who continue to
volunteer.

Tonight, I salute the Guard and Re-
serves. I also salute those employers
who work so hard to enable their em-
ployees to serve. America would not be
the same without them.

I thank the gentleman again, RON
LEWIS, for this opportunity to speak.

Mr. LEWIS of Kentucky. Mr. Speak-
er, later this week I will be introducing
a resolution to honor the men and
women in all our Reserve forces, and it
will call upon the American people to
honor the families of employers and all
those who assist reservists in their val-
uable mission. I encourage all Members
of this body to honor our reservists.

I now yield time to the gentleman
from Indiana [Mr. BUYER], who is a
major in the Reserves, and we cer-
tainly appreciate him coming tonight.

Mr. BUYER. I thank the gentleman
from Kentucky very much for yielding
me time. Also let me compliment both
of the gentlemen, who are valued mem-
bers of the Committee on National Se-
curity. The support by the gentlemen
of the total force concept in this Na-
tion is to be congratulated, and I ap-
preciate your service.

Actually, gentlemen, kind of what
was going through my mind as I lis-
tened to both your comments is that
while time marches on, there are cer-
tain values and principles which most
of us hold dear, which are ageless, and
that is duty, honor, and country. They
are ageless.

When I think of the citizen soldier,
the citizen soldier was a concept that
was brought about by General George
Washington who presented it, the idea,
before a congressional committee cre-
ated by Alexander Hamilton in 1783. So
it has been a concept and principle that
has been with us for a very long time.

The other thought that was going
through my mind as I listened to both
of the gentlemen is that there are
many things and there are many places
which define our national character,
our struggles and our triumphs, from
the revolution that the gentleman
from Indiana [Mr. HOSTETTLER] men-
tioned, where enraged revolutionaries
first ran at Lexington Green.

We do not like to talk about that,
though, do we? It is interesting, we for-
get about that part. But they first ran
at Lexington Green to the Old North
Bridge in Concord, Massachusetts. It
marks the spot where merchants and
farmers actually grabbed the muskets
and took a stand. That is why the Old
North Bridge now is so famous, is be-
cause that is where the first stand was
taken. They challenged the British
army on April 19, 1775.

So from the Civil War to the Spanish-
American War, World War I, World War

II, Korea, Vietnam, the Gulf War, a lot
of these peace operations that are
about, whether it is Somalia or Haiti
or in fact in Bosnia, that the gen-
tleman from Kentucky [Mr. LEWIS] in
fact mentioned, the Reserves have been
there. They are citizen soldiers who
have answered the call to duty.

But when I said nothing defines our
national character more, it is the indi-
vidual who steps forward to answer the
call to duty. The easiest thing when an
individual is called is to say, ‘‘I am too
busy,’’ or ‘‘I have got other things to
do. I have other commitments. I have
my family to take care of. I have my
business to take care of. Oh, the Na-
tion, you do not need me.’’

We, as a nation, struggled through
that during the Vietnam era, where
there were many that disagreed with
the war and chose their personal values
over that of the country or the na-
tional interest at the time. But when I
said nothing defines our character
more, I think it has to do with through
the emotions of war, because why is it
that the soldier serves?

The soldier serves for the protection
of the liberties, the freedoms, the eco-
nomic opportunities, the sense of
equality, justice, and equity from a
free society. These are men and women
that said, ‘‘Yes, we will protect the
motherland of America, but we will
also protect the vital national security
interests of the United States,’’ which
goes far beyond the continental borders
of the United States.

War has been with us through the
ages of time, and from those of whom
have participated and others of whom
have witnessed, stories have been told
and have been written, each capturing
some form of glory about war, but war
may not be glorious in verse or prose.
In reality, it is the soldier, it is the air-
man, it is the marine, sailor, whether
they are on active, whether they are a
guardsman, whether they are a reserv-
ist.

They are the individuals who an-
swered the call to duty, a sense of
honor and commitment to country, and
they have felt the cold stings of battle.
They have witnessed new levels of fear
and new levels of courage that man-
kind would never witness had it not
been for the theater of war. They see
the long dark shadow afore, and they
have challenged and spat into the face
of death.

War is not glorious. But what the
writers seem to try to capture is that
citizen soldier who answers the call to
duty, left their family, and felt new
levels of fear and courage that could
only be felt as exhibited from the
American character.

That is what is exciting. That is why
my two colleagues have come here
today to say happy birthday. What
they are saying, really, happy birthday
because they are paying tribute to
many men and women who have an-
swered the call to duty who are a cut
above, because the easiest thing is not
to participate. The easiest thing is to
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sit at home and to reap the reward and
benefit of a free society without the re-
sponsibility.

It is common, everyday people called
upon to perform uncommon acts of
valor, and we witness that in a theater
of war, but it does not necessarily take
a war to define it. We also see it as in-
dividuals in our society respond to nat-
ural disasters. We have that, we have
seen that.

But we are here talking about the
Army Reserves, and I congratulate the
gentlemen for coming to the floor to
discuss that.

Mr. LEWIS of Kentucky. Mr. Speak-
er, will the gentleman yield?

Mr. BUYER. Mr. Speaker, I yield to
the gentleman.

Mr. LEWIS of Kentucky. Mr. Speak-
er, I think as the gentleman men-
tioned, we see these men and women
not just willing to sacrifice themselves
to go to war, but they are usually the
very people that are willing to help out
in any area, in their church, in their
community. They may be volunteer
firemen, and they may be whatever
they need, they are usually there will-
ing to help, help their community.
They are there to look out for the best
interest of what is good in our society.

Mr. BUYER. Mr. Speaker, if I can re-
claim my time.

Mr. LEWIS of Kentucky. Yes.
Mr. BUYER. I think the challenge of

those responsibilities that we face on
the Committee on National Security is
that in this new modern era, I guess
that post-cold-war era, we have such
greater reliance now as the force has
been downsized. Our belief in the total
force concept places great stress on the
Reserve system and that of the Na-
tional Guard.

We have to be forever mindful and
thoughtful with our hearts with regard
to the stressors that we are placing
upon the employers that both of the
gentlemen mentioned, upon the fami-
lies. Take the Air force Reserve, for ex-
ample. It is not like advertisements
where they say well, it is 1 weekend a
month and 2 weeks in the summer or
some plan. They are spending so much
time now with that Reserve commit-
ment that employers are being stressed
and it is a great stress on the family,
and we have to be forever mindful with
regard to how we take care of the Re-
serves so we can keep quality men and
women in the reserves.

Mr. HOSTETTLER. If the gentleman
will yield, as we have discussed and de-
bated the issue of the force structure
drawdown for the active duty forces,
one thing that I have notices is absent
from all of this, and that is the fact
that there are no complaints from the
Reserve components of our national se-
curity system, no complaints about
having to be more active, having to be
more accessible, more available for our
national security needs. I think that
goes to the heart of the points the gen-
tlemen have made, especially earlier in
their comments, is that they do have
this sense of duty to country, and even

at a time when we are using them at
the most elevated levels probably in
their history, except for the Revolu-
tionary War, there are no complaints.
It is strictly, ‘‘I will be there when I
am called.’’

Mr. BUYER. Makes you feel good,
does it not?

Mr. HOSTETTLER. Sure does.
Mr. BUYER. I think America right

now can be very proud of the Reserves
and the Guard as they stand side-by-
side, toe-to-toe with the active forces.
We have a total force concept today
that works. Sure, there are areas for
which we can try to work out those dif-
ferences, but I stand here in the well of
the U.S. Congress giving assurance to
the American people that they have a
quality force.

We can discuss whether or not it is of
the correct size, whether it is prepared
and the readiness, and those are de-
bates that we have with the adminis-
tration, but there are individuals who
came before us who laid the ground-
work which we are very proud of. There
is an individual, he is going to be leav-
ing us soon, but we are ever mindful
reverent and respectful for the gen-
tleman from Mississippi who has laid a
lot of groundwork with regard to mak-
ing sure that the total force concept
and the volunteer force works.

I yield back my time to the gen-
tleman from Kentucky.

Mr. LEWIS of Kentucky. I would like
to yield now to the gentleman that Mr.
BUYER was just mentioning, a great
American, a gentleman that has given
his heart in service to this country and
to the great group of men and women
that make up the National Guard. I
would like to yield now to our friend,
the gentleman from Mississippi, SONNY
MONTGOMERY.

Mr. MONTGOMERY. Well, I thank
the gentleman for giving me this time.
I was watching the three gentlemen
and I was very, very impressed, the
gentlemen from Kentucky, from Indi-
ana and Indiana, by what they said to-
night. It is close to my heart. I have
been a citizen soldier all of my life and
very, very proud of it most of my life.

I have worked with the three gentle-
men on the Armed Services Committee
for a number of years, and it has been
a real privilege to be a part of the citi-
zen soldier and the National Guard and
Reserve. Finally, thanks to the gentle-
men and others, we do have the total
force that is now working.

Like some of the Members, I just re-
turned from Bosnia and Germany, and
without the guardsmen and reservists
they could not make it over there now.
Today we are talking, and the other
gentleman from Indiana, we are talk-
ing about military construction, about
the problems of funding for the Na-
tional Guard and Reserve.

It was pointed out in this construc-
tion bill for next year recommended by
the Defense Department, 3 percent of
those funds will go to the National
Guard and Reserve for construction.
That is not enough. If we are going to

keep a strong defense and citizen sol-
diers, they are going to have to get
more funding on military construction
and also on equipment.

But that was pointed out today. It is
distressing. They are going to have to,
the Defense Department is going to
have to share and these assets. The
Guard and Reserve have between 35 and
40 percent of all the missions of our De-
fense Department, so they do deserve
fair treatment.

Thank you very much for doing this.
This is a wonderful idea to let Mem-
bers, our colleagues, know how impor-
tant the citizen soldier is. I thank the
gentleman very much for yielding me
this time.
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Mr. BUYER. If the gentleman will
yield, let me just say, SONNY, when I
look back, I am going to look back
with warm memories of having served
in this Congress with you. You are
really one of the true statesmen that
serve in this body. I want to recognize
you for that.

Also I want to share with you, I read
a passage not long ago, you are one of
the American heroes. You landed there
at D–Day and you marched across Eu-
rope, and I read a passage, a story
about the policing of the battlefield. As
a battlefield in Europe was policed of
the dead, they came upon a body where
there was no one around to listen to a
soldier’s last words. He pulled out a
pad and wrote his last words down on a
piece of paper and it was found. And it
said, ‘‘When you go home, tell them
that I gave this day for their tomor-
row.’’

It is very powerful. There are many
people, unfortunately, that take our
freedoms and liberty and economic op-
portunities for granted. That is unfor-
tunate. But hopefully people will begin
to recognize that there are men and
women who serve in the Army Reserve,
in the National Guard, who are com-
mitted to duty, honor, and country,
and recognize that upon their first
breath was free air, because of the sac-
rifices given by a lot of people who
came before them.

General Patton went and paid hom-
age at a cemetery there in Europe, and
he said ‘‘I didn’t come here to pay hom-
age that they died; I came here to pay
homage that they lived.’’ And that is
what is exciting. That is the rejoicing
part, that we have men and women in
the Army Reserve and the National
Guard, that we stand here tonight to
celebrate their service to country, out
of their value and commitment to free-
dom and liberty and preservation for
future generations.

SONNY, you are one of my heroes.
Thank you.

Mr. LEWIS of Kentucky. I just want-
ed to say in closing tonight that I
agree with you, SONNY, 100 percent,
that if these men and women are going
to be willing, and they are always will-
ing, to serve their country, we need to
be willing to meet their needs, to make
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sure that they are provided for, to
make sure that we are able to recruit
and to keep fine men and women in our
reserves and National Guard and in our
active military.
f

FEDERAL TAX DOLLARS AT WORK

The SPEAKER pro tempore. Under
the Speaker’s announced policy of May
12, 1995, the Chair recognizes the gen-
tleman from Illinois [Mr. POSHARD] for
60 minutes, as the designee of the mi-
nority leader.

Mr. POSHARD. Mr. Speaker, in a few
weeks back in Illinois we will get a
property tax bill from the county as-
sessor, and it will tell each of us who
owns property in Williamson County,
where I live, or in any other county in
Illinois, and I suspect this is true
across most parts of this country
where property taxes are assessed and
paid, it will tell us to the penny pre-
cisely what our property taxes get for
us. It may very well tell us that out of
the, let us say, $2,000 of property taxes
that person might pay, that about
$1,500 of that is going to our local
schools. Maybe $50 of it is going to
country law enforcement. Maybe $15 is
going to the local airport authority for
our airport. But it will be detailed so
that we know precisely to the penny
what every penny of our property taxes
is getting for us as a taxpayer in that
county.

Thinking about that I thought, well,
why do we not attempt to give the
folks in this country some idea about
what their particular Federal taxes are
buying for them by their Federal Gov-
ernment.

We do not get a printout like that to
tell us that so much of the taxes that
you pay into the Federal Government
are going to pay for the defense of this
Nation or for the health care of our el-
derly. We do not get any kind of tax
bill to tell us that so much of your tax
dollar is going to educate our children
or to build our roads, or anything else.
Agriculture research, science, space
and technology, protecting the envi-
ronment, we do not know as a people
just exactly what percentage of our
Federal taxes go to support any func-
tion of government.

But we hear all kinds of things. In
fact, there was a survey done just re-
cently that was printed in newspapers
all over this country, and they asked a
number of American citizens what per-
centage of the Federal budget do you
believe is spent on foreign aid? and the
most common answer given was 30 per-
cent.

Can you imagine that, that American
citizens think the Federal Government
is spending 30 cents of every tax dollar
that they send to Washington, sending
it abroad to foreign countries? That is
what they thought. And there is prob-
ably a good deal of people in this coun-
try that feel that way.

Well, we got to thinking about this,
my staff and I, and we said, ‘‘Why don’t
we do in the best fashion we can what

the county does for us back home with
our property taxes? Why don’t we try
to give the American people some idea
of what their Federal taxes are buying
for them?’’

So, we began working with the Con-
gressional Budget Office, with the Con-
gressional Research Service, with the
Library of Congress, and the Budget
Division and so on, and we have come
up with a procedure that we think is
pretty accurate to help the American
people understand just as well as we
can what their tax dollars are buying
for them that they send to Washington.

I just want to discuss that with the
American people tonight. I am not here
to try to debate with anyone about
whether they feel this is the best way
to expend our Federal dollars. I am just
here to try to provide some informa-
tion on a factual basis, rather than a
mythical basis, what the Federal tax
dollar buys for our people.

We have had a lot of folks in the last
week or so come down here into the
well of the House and say to the Amer-
ican people, ‘‘Well, this year you are
working until May 7 to send your
money to Washington to pay taxes for
the Government,’’ as though you are
working until May 7 and not getting
anything out of the tax dollars that
you send to Washington. It is as if you
send them here and they go into some
black hole and they disappear forever,
and they do not help anybody with
anything.

Well, that is not a fair way to present
it to the American people. If we want
to be honest with the American people,
we ought to tell the other half of the
story. We ought to say, here is what
your tax dollar buys for you. Now, you
may disagree with us, you may dis-
agree with the percentage of your tax
dollars that go to certain services that
are provided for the American people
with it. But you must know that there
are many services that are provided for
the American people with your tax dol-
lar. You have a right to know what
those services are and the proportion of
your tax dollar that goes to pay for
them.

That is what I want to discuss with
you tonight. Now, over here to my
right I have several charts. I need to
back this up so I can see it a little bit,
and I am hopeful that the cameras can
pretty much stay on these charts as I
begin to explain this to the American
people.

The first thing I want to talk to you
about are the revenues that come into
the Federal Government. In the last
year that we have calculated these
things, which is fiscal year 1995, how
many revenues come in, and where do
they come from.

Well, as you can see, the greatest
percentage of Federal revenues come
from the individual income taxes,
which totaled about $590 billion, or 43.6
percent of the Federal revenue.

The next largest proportion that
came in came from social insurance
taxes and contributions, about $484 bil-

lion, or 35.7 percent of the total reve-
nues to the Federal Government.

Now, social insurance taxes include
Social Security, Social Security dis-
ability, Medicare, railroad retirement,
unemployment compensation insur-
ance, and Federal employees retire-
ment contributions. Those together
constitute about 35.7 percent of the
revenues that come to the Federal Gov-
ernment, or about $484 billion.

The next highest class of revenues
are corporate income taxes, about $157
billion, or about 11.6 percent of the rev-
enues to the Federal Government.

Excise taxes, which include things
such as gasoline tax, jet fuel tax, alco-
hol tax, cigarette tax and so on,
brought in about $57,484 million, or
about 4.2 percent of the Federal reve-
nues.

All other forms of Federal revenues,
be it rents, royalties, interest or what-
ever, are about 4.9 percent of the total
taxes or revenues that came to the
Federal Government.

This totals for fiscal year 1995 about
$1,355,213,000.

Now, during fiscal year 1995, we took
in $1,355,213,000 and we spent
$1,519,133,000, or we deficit spent about
$163.9 billion. That is, we borrowed that
much money to make up the difference
for what we spent over what we took
in.

Now, that is a lot of borrowing, it is
true. But just 3 years ago we were defi-
cit spending $302 billion a year. We
have cut the deficit nearly 50 percent
in that period of time. And while we
should not make any excuses for the
deficit spending, we want a balanced
budget, we need a balanced budget, we
want to get this down to the point in 7
years hopefully where we spend no
more than we take in. We have made
great progress on this account in the
last 3 years, cutting it by nearly 50 per-
cent in terms of the Federal Govern-
ment deficit spending.

So the revenues come from individ-
ual income taxes, corporate income
taxes, social insurance taxes and con-
tributions, excise taxes, and others.

Next chart, please.
Now, what we have done, with the

help of the Congressional Budget Of-
fice, is we have taken each of the five
different divisions of family income in
this country, in other words, those
families in the lowest 20 percent of
family income, in the second lowest 20
percent of family income, in the third
lowest 20 percent of family income, in
the fourth highest, and the highest 20
percent of family income, and we have
calculated the average family income
in each of these quintiles.

You can see that among those fami-
lies who are in the lowest 20 percent of
family income in America, the average
family income is $8,500 a year. In those
families that are in the second lowest
20 percent of family income, their aver-
age family income is $20,500 a year. In
the third quintile, it is $33,500 a year,
which is the average family income na-
tionwide in America. The average fam-
ily income and those people in the
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fourth highest 20 percent is $49,000 a
year. And in the highest 20 percent of
family incomes in the country, the av-
erage family income is $111,500 a year.

We went back and we calculated the
total of all forms of Federal taxes in
terms of its percentage for each of
these levels of family income averages,
and you can see that the average tax
rate here includes Federal individual
income tax, Medicare tax, Social Secu-
rity tax, corporate income tax, estate
and gift taxes, and all forms of excise
taxes, such as Federal airlines, gaso-
line taxes, cigarette taxes, alcohol, and
so on.
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Mow, in 1981, you can see for the av-
erage family income of $8,500 a year,
that family paid a total of 8.3 percent
of its average family income in all of
these taxes combined. As you go on up
to 1990, that rose to 8.9 percent; in 1994
it fell to 5.1 percent, which it remains
at today.

So for all four of these quintiles of
family income, $8,500 a year average,
$20,500 a year average, $33,500 a year av-
erage and $49,000, the income tax rate,
which includes all of these together,
these Federal taxes, has fallen from,
for the lowest quintile, 8.3 percent to
5.1 percent in 1995; the second quintile
from 15.3 percent to 14.9 percent in 1995;
the third quintile from 20 percent to
19.4 percent in 1995; the fourth quintile,
from 23.4 percent to 22.2 percent in 1995;
and the highest quintile has risen
slightly from 27.4 percent to 27.7 per-
cent between 1981 and 1995.

So with respect to all of the four
lower categories of family income,
total Federal taxes has gone down; for
the highest it has gone up slightly, so
that if you are a family in 1995 making
an average of $33,500 a year, you will
pay for all of these Federal taxes com-
bined, an average over $6,499. If you are
a family making $49,000 a year in 1995,
all forms of Federal taxes will cost you
$10,878. If you are a family making
$111,500 a year in 1995, all forms of Fed-
eral taxes will cost you $30,885.

Now, what we have done, and we only
have delineated here the three family
incomes of $33,500, $49,000 and $111,500,
the top three quintiles, what we have
done, then, is go to the Federal budget
and we have applied all of those in-
comes to each of the broad general
functions of the Federal Government.
That is the services that the Federal
Government provides to each of its
citizens, and we have calculated these
family incomes to include what per-
centage of the tax actually goes to
each of these functions as well as that
percentage in actual tax dollars.

So you can see that the function of
Government which takes the highest
percentage of our Federal taxes com-
bined is Social Security, to which
Americans paid $335,846,000,000 in fiscal
year 1995, which was 22 cents of each
tax dollar sent to Washington. And for
a family making $33,500 a year, the av-
erage family income in this country,

that would have meant a tax bill of
$1,436.50 for Social Security. For a fam-
ily making $49,000 a year it would have
meant as a portion of their total tax
bill of $10,844, $2,404 going to Social Se-
curity. For a family making $111,000 a
year, $6,825 of their $30,000 tax bill goes
to Social Security.

So in order of most to least with re-
spect to the amount of your tax mon-
eys that go to different functions of
Government, this is the order in which
you pay your Federal taxes for, going
from highest to lowest. Social Security
takes 22.1 of your tax dollar. So slight-
ly in excess of 22 cents of each of your
total Federal tax dollars go to Social
Security.

National defense is the second high-
est expenditure at $272 billion. It takes
17.9 or right at 18 cents of each tax dol-
lar that you send to Washington. The
net interest on the debt, which today
stands at $4.9 trillion, the net interest
on that debt takes 151⁄4 cents of each
tax dollar that the American family
sends to Washington, DC.

Income security is the fourth highest
expenditure of the Federal Govern-
ment. That includes general retirement
and disability, unemployment com-
pensation, Federal employee retire-
ment, disability, housing, food and nu-
trition assistance and other forms of
welfare. All of those things all together
take 141⁄2 cents of each Federal tax dol-
lar. Medicare is the next highest ex-
penditure, the fifth highest expendi-
ture. It takes 101⁄2 cents of each Federal
tax dollar. Health is the next highest
expenditure. It takes right at 71⁄2 cents
of each Federal tax dollar that you
send to Washington, DC.

Now, let me point out something
here. These top six items, Social Secu-
rity, national defense, interest on the
debt, income security, to include all
those things I just mentioned, retire-
ment, disability, unemployment com-
pensation, and Federal employee re-
tirement, housing, food, et cetera, Med-
icare and health, those top six func-
tions of the Federal Government, take
88 cents of every tax dollar that you
send to Washington—88 cents of all
Federal tax dollars combined that are
sent to Washington are consumed by
those top six expenditures.

If you go on down the line, education,
training, employment and social serv-
ices take 31⁄2 cents of your tax dollar;
or for the average American family,
$229 of your tax bill. Transportation
takes 21⁄2 cents, or $162 of your tax bill.
Veterans benefits and services take 21⁄2
cents, or $161 of your overall tax bill, if
you are a family making $33,500 a year.

Natural resources and the environ-
ment take nearly 11⁄2 cents or $92 of
your tax bill. General science and space
technology takes a little over 1 cent on
each tax dollar you send out here. For-
eign affairs takes a little over 1 cent of
your tax dollar that you send to Wash-
ington. Administration of justice takes
a little over 1 cent of your tax dollar
that you send to Washington.

General government, which includes
the executive and the legislative

branches and other areas that support
those, other agencies, takes a little
less than 1 cent of your tax dollar,
about 91 hundredths of one cent. Com-
munity and regional development take
about three-quarters of one cent of
your tax dollar. Agriculture takes
about two-thirds of one cent of your
tax dollars. Energy takes about one-
third of one cent of your tax dollar.
And then you get back about 3.8 or
nearly 4 cents in offsets to that
through various credits and offsetting
receipts to the Federal Government.

That constitutes 100 percent of your
tax bill. And all of these things to-
gether, education, training, employ-
ment, social services, transportation,
veterans benefits and services, natural
resources and environment, general
science, space and technology, foreign
affairs, international affairs. adminis-
tration of justice, general government,
community and regional development,
agriculture, and energy, all of those to-
gether take 12 cents of your tax dollar.
Social Security, national defense, in-
terest on the debt, income security,
Medicare and health take 88 cents of
your tax dollar.

Now what we want to do is break
down each of these general functions of
government in a more specific way to
show you with some definitive nature
here exactly what percentage of your
tax dollar goes to each of these func-
tions in a more specific way.

Social Security, which is the No. 1
item of Federal spending, which takes
22.1 cent of each tax dollar, just goes to
what it says, Social Security. It is the
money that you pay in over a lifetime,
along with your employer, to support a
person who has reached Social Security
retirement age, as well as other dis-
abled people in our country who may
qualify for Social Security. For a fam-
ily earning $33,500 a year, that amounts
to about $1,436; for a family earning
$490,000 it is about $2,404; and for a fam-
ily earning $111,000 it is about $6,825.

The second highest expenditure of
the National Government, which takes
17.9 or right at 18 cents of each tax dol-
lar you send here, is national defense.
How is that broken down? Military per-
sonnel take about 42⁄3 cents of your tax
dollar for their salaries, for their living
and so on. Operation and maintenance
of our military systems, about 6 cents
of each tax dollar. Procurement of all
of the things which it takes to run our
military on, about 3.6 cents of each tax
dollar. Research, development, testing
and evaluation of all of our systems
and so on, about 21⁄4 cents of your tax
dollar. Military construction, about 1⁄2
cent of each tax dollar goes toward
military construction. Family housing
takes a little less than 1⁄4 of 1 cent for
the housing for our military families.

We have some offsets where the mili-
tary performs certain functions and
makes back about $2 billion a year in
terms of sales of equipment and so on.
That is an offset a little bit to your tax
bill.



CONGRESSIONAL RECORD — HOUSEH3720 April 23, 1996
The atomic energy defense takes a

little over 3⁄4 of one cent and other de-
fense related activities about 5⁄100 of 1
cent, for a total of 17.9 or about 18
cents of each tax dollar for all of these
functions of our national defense
spending.

For a family, again, earning $33,500 a
year, that is about $1,161; for a family
earning $49,000, that is about $1,944 in
taxes; and if you are earning $111,500, it
is about $5,519 in your taxes.

The third highest expenditure which
your Federal tax dollars pay for is the
interest on the national debt. As you
can see, the interest on the public debt
this year is about $332 billion, or about
21.88 percent of each tax dollar sent
here, and that is offset by some of the
on-budget trust funds that we have,
which include the transportation trust
fund, our black lung trust fund, the
Superfund trust funds and so on, which
goes specifically to be sent on those
items I just mentioned. That is an off-
set of nearly 4 cents on the dollar. And
our off-budget trust funds, which in-
clude Social Security, is an offset of a
little over 2 cents on the dollar.

So our total net interest paid by your
Federal taxes is about a little over 15
cents of each tax dollar, or about $993
for a family earning $33,500, $1,663 for a
family earning $49,000, and $4,722 for a
family earning $111,500 a year.

Our next highest expenditure is what
we call income security spending, and
this includes general retirement and
disability insurance. This entire cat-
egory takes up 14.5 cents of each tax
dollar which you send to Washington.
A little less than 1⁄3 of one cent goes to
the general retirement and disability
insurance, that excludes Social Secu-
rity; about 41⁄3 cents goes to pay Fed-
eral employees retirement and disabil-
ity; 11⁄2 cents goes to pay unemploy-
ment compensation;about 1.8 cents of
your tax dollar goes for housing assist-
ance, run through HUD; about 21⁄2 cents
goes for food and nutrition assistance,
including food stamps, the Women, In-
fant and Children Program and so on;
and about 4 cents of each tax dollar
goes for all other forms of welfare pro-
grams.
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So about 141⁄2 cents of each tax dollar
you send here goes for income security
spending, which amounts to, for a fam-
ily earning $33,500 a year, about $941;
$49,000 family income, about $1,575; and
for a family earning $111,000 a year,
about $4,472.

Next chart, please.
The next highest expenditure of your

Federal tax dollar is Medicare. Medi-
care is the Government-run health care
system, as you know, for our elderly. It
takes 101⁄2 cents of each tax dollar
which you send here to Washington, or,
for a family earning $33,500, about $683
of your tax total; for a family earning
$49,000, about $1,144; and for a family
earning $111,000, about $3,249 of your
total tax bill will support Medicare
spending in this country.

Next chart, please.
The next highest level of Federal

spending is health spending, which in-
cludes health care services, including
Medicaid. This entire category takes
up about 71⁄2 cents of each tax dollar
you send here. Medicaid gets about 6.7
cents of that.

Health research and training, about
three quarters of 1 cent to keep us in
the forefront of the best health care
provisions in the world.

Consumer and occupational health
and safety including the functions of
OSHA, get a very small amount, about
12/100ths of 1 cent of each tax dollar.

Total combined for Medicaid, health
research and training, for consumer
and occupational health and safety,
about 71⁄2 cents of each tax dollar that
you send here. For a family making
$33,500 a year, that is $492; for a family
earning $49,000, that is $824; for a fam-
ily making $111,500, it is $2,341 that go
to these functions.

Next chart, please.
Let me remind you of one thing.

Those six categories of Federal spend-
ing that we just talked about from So-
cial Security, national defense, inter-
est on the debt, Medicare, income secu-
rity and health spending, consume 88
cents of each tax dollar that you send
to Washington, DC.

Now we get into the last 12 cents of
each tax dollar that you send here.

Education, training, employment and
social services spending consume 31⁄2
cents of each tax dollar that you send
to Washington. About 1 cent of that
goes to elementary, secondary, and vo-
cational education; mainly to voca-
tional education because we at the
Federal level assume a major respon-
sibility for helping to finance voca-
tional education in our high schools,
our communities colleges and so on.

The higher education gets a little
less than one cent of each tax dollar
you send here, and most of that goes to
student grant and loan programs and
work-study programs to try to help our
students get through college. That
amounts to about $14 billion a year.

Research and general education aids
get about 13 hundredths of 1 cent of
each tax dollar. Training and employ-
ment, which is very important for our
country because we have a turnover of
people in our jobs and employment
throughout this country, people get
laid off, they lose their jobs, they need
to be retrained, re-employed at another
job. We spend about $7 billion, or about
a half of 1 cent of each tax dollar that
you send to Washington, on that func-
tion.

Other labor services, including the
NLRB and those agencies and so on,
about a 6/100ths of 1 cent, and the so-
cial services that we provide, including
mental health and other kinds of
things at the Federal level, less than
one cent of each tax dollar that you
send here.

So for all of these things: elemen-
tary, secondary and vocational edu-
cation, higher education, research and

general education aids, training and
employment, other labor services and
social services, we spend 31⁄2 cents of
each tax dollar that you send to Wash-
ington. For an American family mak-
ing $33,500 a year, that is about $229 of
your tax bill; for a family making
$49,000 a year, that is about $384 of your
tax bill, and for a family making
$111,000 a year, that is about $1,090 of
your tax bill on education training em-
ployment and social services.

Next chart, please.
The next expenditure is 21⁄2 cents of

each tax dollar you send here goes to
support the transportation system in
this country. I think this is personally
one of the biggest bargains the Amer-
ican people can possibly get. This
comes in to the Federal Government in
the form of excise taxes on gasolines
and other types of energy consumption.
We spend 1.6 cents of each tax dollar
you send to Washington for ground
transportation, maintaining the larg-
est network of interstates in any coun-
try in the world, maintaining State
roads with part of the Federal funding
that we send through the States, and
we do that for 1.6 cents of each tax dol-
lar that you send to Washington. We
spend two-thirds of 1 cent on air trans-
portation, maintaining the greatest
network of airports, of airport safety,
of air transportation in any country in
the world, two-thirds of 1 cent of each
tax dollar. We spend about 1 quarter of
1 cent for water transportation, main-
taining locks and dams and the things
that move our commercial commerce
goods and services up and down the riv-
ers of this Nation, one-quarter of 1
cent. And other forms of transpor-
tation, less than 1 one-hundredth of 1
cent.

A total of 21⁄2 cents of every tax dol-
lar you send to Washington maintains
ground, air, water and other forms of
transportation. If you are a family
making $33,500 a year, that is a $162 a
year; a family making $49,000, that is
$271 a year; a family making $111,000,
that is $772 a year from your tax bill.

Next chart, please.
The next highest expenditure is for

veterans benefits and services. We
spend 21⁄2 cents of your tax dollar to
support our veterans. How do we do
that? One-and-a-quarter cents goes for
income security for veterans, retire-
ments, pensions and so on. Seven one-
hundredths of 1 cent goes to veterans’
education, training, and rehabilitation.
A little over 1 cent goes to veterans’
hospital and medical care. A very small
portion goes to veterans’ housing, and
other benefits and services take an
equally small portion; 21⁄2 cents of your
tax dollar goes to support veterans
benefits. For a family making $33,500,
that is $161 a year; for a family making
$49,000, that is $269 a year; for a family
making $111,500, it is $765 a year.

Next chart, please.
Our next highest expenditure, taking

up about 11⁄2 cents of each tax dollar
that you send to Washington, is our
natural resources and environment
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spending. To protect the environment,
to conserve our natural resources, we
spend about 11⁄2 cents of each tax dollar
that you send to Washington, and how
is that spent? One-third of 1 cent goes
to protect our water resources. One-
third of 1 cent goes to conservation and
land management. Through our Fed-
eral Bureau of Land Management,
managing all the Federal lands that we
own throughout this country, our rec-
reational resources take up 18/100ths of
1 cent.

Now, you can take your family to the
Grand Teton National Forest today,
you can take them to Yellowstone Na-
tional Forest, you can bring them here
to Washington, DC, and spend 3 weeks.
It will cost you $5 a carload to go
through those great national forests
which our tax dollars manage for rec-
reational purposes for our people. It
costs you nothing to go through the
museums here in Washington, DC, and
the Smithsonian, which we manage.
All of those recreational things com-
bined, including our lakes, et cetera,
cost a family making $33,000 a year
$11.70 a year in their Federal taxes. If
you are making $49,000, it costs you
about $19.58.

So, for all of these things, including
pollution control and abatement,
which we spend about a half of 1 cent of
your tax dollars on, for all of these
things combined, water resources, con-
servation and land management, rec-
reational resources, pollution control
and abatement, and protecting our
other natural resources, we spend 11⁄2
cents of every tax dollar you send to
Washington. I think that is a tremen-
dous bargain for the American people.

Next chart, please.
The next highest expenditure is a lit-

tle over 1 cent of your tax dollar; 1.10
hundredths of a percent goes to general
science and space spending. We spend
one-quarter of 1 cent on science and
basic research, maintaining govern-
ment laboratories, maintaining grant
researches in our major land grant uni-
versities and private universities
across this country, which has kept
this country on the cutting edge of
technologies from aviation technology
to computer technology, areas in which
we lead the world, contribute to our
commerce, to jobs for our people. We
spend, for the family making $33,000 a
year, $17 of your tax bill goes to sup-
port science and basic research. NASA
gets a little over three-quarters of 1
cent, space flight research and other
supporting activities of NASA.

There are thousands of products that
have spun off of the research that
NASA has performed over the years in
our general space exploratory activi-
ties in this country that have accrued
to the benefit of private industry in
this country and to every public citi-
zen, and for a family making $33,000 a
year, that is about $53 of your Federal
tax bill.

So for general science and space
spending we spend a little over 1 cent
of your tax dollar for all of that com-
bined.

Next chart please.
International affairs spending. To

support our efforts in the international
community, which includes inter-
national development and humani-
tarian assistance, international secu-
rity assistance, conduct of foreign af-
fairs, foreign information and exchange
activities, and our participation in
international financial programs, we
spend a little over 1 cent of each tax
dollar.
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What is this? Half of 1 cent, or nearly
half of that money, goes to inter-
national development and humani-
tarian assistance. When the deserts are
consuming Africa and rolling over the
only arable land we have to feed people
there, and famine is across the land,
and disease, and hunger we send food.
We send medicine.

When the Ebola virus is threatening
to kill people in other parts of the
world, we send medical technicians
who shut it off, who try to trace down
its origins. When AIDS and other
things threaten to ravage countries, we
help. That is part of who we are as a
country. We spend one-half of 1 cent of
each tax dollar for that kind of inter-
national humanitarian assistance as
the greatest economic, military, and
democratic power in the world.

International security assistance.
This includes peacekeeping operations,
nuclear disarmament approaches, mili-
tary loans, et cetera. One-third of 1
cent of your tax dollar goes to support
international security assistance.

Conduct of foreign affairs, the State
Department, a quarter of 1 cent of your
tax dollar goes to our State Depart-
ment to carry on its functions.

Foreign information and exchange,
about nine one-hundredths of a cent,
and our participation in our inter-
national financial programs returns
about $2 billion a year in forms of in-
terest to us. So for a little over 1 cent
on the dollar, we engage in these ac-
tivities as a leading international
power in the world. Most Americans
think we spend 30 cents of every tax
dollar on this alone.

In the next chart, the next expendi-
ture is the administration of justice.
The Justice Department and its var-
ious activities takes a little over 1 cent
of each tax dollar that you send here.
Federal law enforcement activities, a
little less than half of 1 cent. Federal
litigative and judicial activities, in-
cluding our U.S. attorney’s offices, the
people who speak for us in the govern-
ment in prosecutorial areas, a little
less than a half of 1 cent.

Federal corrections activities, in-
cluding our Federal corrections sys-
tems and our criminal justice assist-
ance, including legal services and so
on, a little over 1 cent of each tax dol-
lar goes to support our justice spending
in this country.

In the next chart, general govern-
ment spending is the next category of
Federal spending. It takes up less than

1 cent of each dollar that you send
here. The legislative functions of the
Congress take up three one-hundredths
of 1 cent. The executive branch, one
one-hundredths of 1 cent. The central
fiscal operations, the Treasury Depart-
ment, a half of 1 cent; the general prop-
erty and records management, or Gen-
eral Services Administration, six one-
hundredths of 1 cent; the central per-
sonnel management, or Office of Per-
sonnel Management, does not even reg-
ister, hardly. Our general purpose fis-
cal activities, other general govern-
ment, and so on, the running our Fed-
eral Government and the functions of
it in terms of general government
spending, a little less than 1 cent of
each tax dollar goes to that.

Community and regional develop-
ment spending, which is a major activ-
ity back in our home districts, to help
our local community regional eco-
nomic development associations and so
on go out and entice businesses to lo-
cate in our communities by showing
them what infrastructure we have in
place, what our labor force is like, et
cetera, the aid and assistance we give
them takes less than three-fourths of 1
cent of each tax dollar that you send
here, and that includes about a quarter
of 1 cent to FEMA and our disaster re-
lief and emergency agencies that serve
our communities when they have
floods and other forms of natural disas-
ters to face.

For a family making $33,000 a year,
that is about $44 a year. For a family
making $49,000 it is about $7 a year. For
a family making $111, it is about $213 a
year.

In the next chart, agriculture spend-
ing. I never have a town meeting with-
out folks standing up saying, ‘‘Stop
giving those subsidies to all those
farmers. Those farmers are the fat
cats. They are taking up half of the
Federal budget.’’

We spend exactly two-thirds of 1 cent
of each tax dollar on our agriculture
community. About half of 1 cent goes
to farm income stabilization programs,
which we are cutting now, incremen-
tally over the next 7 years, and elimi-
nating totally.

The remainder of that goes into agri-
culture research and services so about
two-thirds of 1 cent goes to support ag-
riculture spending by the Federal Gov-
ernment, which helps supply our agri-
culture community: the largest supply
of food in the world, the safest supply
of food in the world, and the cheapest
supply of food in the world for the
American citizen. The subsidies that
people complain about to our farmers
really accrue to the benefits of our con-
sumers, but even those we are cutting
out now.

In the next chart, our next category
is energy spending. We spend one-third
of 1 cent on maintaining our energy
supplies, our energy conservation, our
emergency energy preparedness, such
as our strategic petroleum reserves and
others, in case we get into a war or
supplies are cut off from other parts of
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the world, and our energy information
policy; less than three one-hundredths
of a cent.

So for the average American family
making $33,000 a year, they are spend-
ing $20 a year in the form of Federal
taxes to support an energy supply,
which, again, is the cheapest energy in
the world. Today, a gallon of gasoline
in America averages $1.26 cents a gal-
lon. In Canada, it is well over $3. In Eu-
rope, it is over $4.

There are the offset which accrue of
about 4 cents on the dollar to the
American taxpayers. The Federal Gov-
ernment gets a mortgage credit of
about $1 billion back; in the Postal
Service, about $1 billion 800 million in
FDIC deposit insurance, about $17 bil-
lion. It costs us a little over $6 billion
for the Commerce Department to ad-
vertise and try to advance our com-
merce around the world.

The employer share of employee re-
tirement is about $34 billion. The rents
and royalties on the Outer Continental
Shelf for drilling and exploring and so
on, about $2.4 billion. Other offsetting
receipts, about $7 billion. So we get
back, for the taxpayer, nearly 4 cents
on the tax dollar in terms of these off-
setting receipts and credits.

I want to go back to this one chart
again, because this capsulizes every-
thing. Again, by function of govern-
ment, what is it the tax dollar buys,
from top to bottom? Twenty-two cents
of each dollar buys Social Security for
our people; 17.9 cents, or 18 cents, buys
national defense; 15 cents, a little
more, is interest on the debt; 141⁄2 cents
is income security for all those things
we talked about previously; 101⁄2 cents
goes to Medicare. Nearly 8 cents goes
to health; education, training, employ-
ment, and social services, 31⁄2 cents of
the dollar; transportation, 21⁄2 cent;
veterans’ benefits, 21⁄2 cents; natural
resources and environment, 11⁄2 cents;
general science, space and technology,
a little over 1 cent; international af-
fairs, 1 cent; administration of justice,
1 cent; general government, 1 cent;
community and regional development,
three-quarters of 1 cent; agriculture,
two-thirds of 1 cent; energy, one-third
of 1 cent; and about 4 cents of the dol-
lar in offsets and credits. That is what
the Federal tax dollar buys for the
American public.

For a family making $33,500 a year,
that is $6,478 in all forms of Federal
taxes. For a family making $49,000 a
year, that is $10,800, in all forms of
Federal taxes. For a family making
$111,500, that is $30,786, in all forms of
Federal taxes.

The point is, Mr. Speaker, we can do
better. We can do better in some of
these categories. There are debates
raging out here right now about what
we do to stabilize the Social Security
fund before it goes broke in the year
2030. How do we continue to provide for
my generation, which is in its fifties,
and for my son’s generation, in their
twenties, to have Social Security that
they have paid in all their life, as the

present generation has provided?
Maybe there are things we can do to in-
vest more wisely, or allow people to in-
vest more wisely to stabilize that fund.

We have cut national defense consid-
erably over the past several years. We
are downsizing that area of the Federal
Government, but we cannot downsize it
much more.

Our net interest is the area we have
to work on, because we need a balanced
budget. We need to balance this budget.
We need to reduce interest as a portion
of our Federal debt. We are making
headway on that deficit, but we have to
go all the way to zero deficit spending.

That is why the debate is raging out
here about how we get there, and the
two great political parties are sharing
their philosophical notions about how
we get there. It is my hope and prayer
we will get there, for the benefit of our
children.

Medicare and part of the income se-
curity and health dealing with Medic-
aid and other health care services, we
are right now debating here ways to
lower the cost of the government with
respect to those health care programs
which are the fastest rising parts of the
Federal budget. We are going more to-
ward managed care. Other types of
things we are doing to try to lower the
cost in these major areas. This is the
discretionary area of the budget. These
things are the entitlement areas of the
budget. Everything has to be on the
table.

But let me say this, Mr. Speaker. For
those people who come down here and
say, ‘‘Well, we have worked until May
7 this year for the Federal Govern-
ment,’’ please tell the rest of the story.
Please say that for those 4 months, we
provided Social Security for our elder-
ly and defense for our Nation, and we
took care of health care problems and
Medicare and health research and edu-
cation and training for our unem-
ployed; that we provided the best
transportation system in the world; we
helped our veterans; we took care of
our environment and preserved our
natural resources; we engaged in gen-
eral science and space exploration; we
conducted our international affairs as
the leading power in the world; we had
a justice system in which we main-
tained the FBI, the CIA, the BATF, the
Federal prison system.

Please say that we spent only 1 cent
on the dollar to operate this Congress
and the executive department and the
various agencies that serve this Con-
gress and the executive department,
and the General Services Administra-
tion and the Department of the Treas-
ury, the Office of Personnel Manage-
ment, and all these things; less than a
cent on the tax dollar.

We have to tell the rest of the story,
that we have engaged in community
and regional development to the bene-
fit of our communities in providing for
sewer systems, water systems, other
infrastructure developments that we
have helped with, which greatly pro-
mote the economy and the commerce

of this Nation, on very little as a per-
centage of our tax dollar; that we have
supported the income security of our
farm community, which has provided
the cheapest, most plentiful, safest
food supply in the history of any coun-
try in the world, and we have fed most
of the world for many, many years. Say
that.

The only thing I want to say is this:
that the whole story is that it may be
true that we worked until May 7 to pay
our taxes to the Federal Government,
but the rest of the story is that we get
a lot of very good benefits. We can do
better. We can save more, we can spend
less, and we shall. But the American
people ought to know, too, that we are
struggling to give them what I think is
the best we can do for the tax dollars
that they send. It is not just coming
here and going into a black hole. It is
not just coming here and being wasted
away.

Is there fraud and abuse? Yes. Should
we get it out? Yes. It is incumbent
upon every agency of the Federal Gov-
ernment and the oversight function of
this Congress to give assurance to the
American people that we are tighten-
ing restrictions, we are doing every-
thing possible to make sure that we are
spending this money in the most cost-
effective, efficient way possible on be-
half of the American people.
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We are trying to do that.
My only purpose here tonight was to

try to give the American people some
sense of what their tax dollar is being
spent for. That is all. I hope that we
can agree that it is being spent not in
some of the ways that the Americans
people are thinking, like 30 percent of
it going to foreign aid, but that we are
trying to do our best to serve our peo-
ple with the income that they do send
us.
f

COMPETING PHILOSOPHIES FUEL
DEBATE OVER ROLE OF GOV-
ERNMENT

The SPEAKER pro tempore (Mr. COL-
LINS of Georgia). Under the Speaker’s
announced policy of May 12, 1995, the
gentleman from Arizona [Mr.
HAYWORTH] is recognized for 60 min-
utes.

Mr. HAYWORTH. Mr. Speaker, I
thank my colleague from Illinois who
preceded me here in the well. Indeed
amidst all the talk of a lack of civility,
amidst all the talk of hostility in this
Chamber, Mr. Speaker, I can personally
say without equivocation that one of
the honors of serving in this House in
addition to being here representing the
people of the Sixth District of Arizona
is to serve alongside my good friend
from Illinois. Because without venom
or vitriol, he states a case, and he
makes mention of the fact that, yes,
there are two predominant philoso-
phies at work in the Congress of the
United States, by and large two phi-
losophies represented within the two-



CONGRESSIONAL RECORD — HOUSE H3723April 23, 1996
party system, and I applaud him for his
efforts to go beyond mere accountancy
and figures to try and explain what
many of us have come into contact
with with various road projects, both
at the Federal and State level, where
we have all seen the sign that says,
Your Tax Dollars At Work.

Mr. Speaker, I appreciate the efforts
of my good friend from Illinois. But, as
he says, there are basically two phi-
losophies, and, indeed, Mr. Speaker, it
is not my intent to put words in the
mouth of the gentleman who preceded
me here in the well but simply to chal-
lenge his fundamental thesis, the un-
derlying argument, Mr. Speaker, that
he presents tonight to the American
people.

My friend seems to say that Amer-
ican citizens laboring from January
through May to account for the huge
Federal tax bite, well, that is money
well spent, so my friend says. And, yes,
there are problems, but incremental re-
form and fine-tuning and some adjust-
ment can give us the necessary change
to confront the next century.

Again I applaud my friend’s effort
and it is not a spirit of one-upmanship
that brings me to the well of this
House tonight, Mr. Speaker. But again
I feel compelled to challenge the asser-
tion nor the assumption of my dear
friend from Illinois. For, you see, Mr.
Speaker, I believe true reform and true
effective use of tax dollars stems first
and foremost from this document, the
Constitution of the United States. And
while I appreciate my friend’s effort to
account for your tax dollars at work, I
do not believe that any of us can im-
prove on the assertions of our Founders
who in a beautiful and indeed inspiring
Preamble to the Constitution offered,
Mr. Speaker, I suppose in the buzz
phrase of the mid-1990’s, their vision
statement, if you will, for this con-
stitutional republic, and I quote:

We the people of the United States, in
order to form a more perfect union, establish
justice, ensure domestic tranquility, provide
for the common defense, promote the general
welfare, and secure the blessings of liberty to
ourselves and our posterity, do ordain and
establish this Constitution for the United
States of America.

And indeed, although I am joined on
the floor by a dear friend who is a prac-
ticing physician, most of what tran-
spires in this Chamber and upon this
hill does not equate with brain surgery
nor complex accounting. Instead, its
most fundamental premise is founded
upon the notions set forth in this docu-
ment, what one historian, I believe,
rightly called the Miracle at Philadel-
phia. This document, timeless, time-
less in its ability if not to predict the
future but to provide us with a frame-
work for a free people to determine
what should transpire within this free
society. And I cannot help but note the
irony of those who purport to represent
the party of Jefferson who all too often
forget his words, and this is something
that becomes misunderstanding given
the theatrics and the rhetorical ex-

cesses bound to occur in an election
year, but it is worth noting again the
Jeffersonian ideal. It was not for elimi-
nation of government but, as Mr. Jef-
ferson pointed out, the ideal of a lim-
ited and effective government with the
proper role for the Federal Government
and a far more active role for State
governments, for counties and for
urban jurisdictions.

And so that frames the debate as we
approach the next century.

Are we to assume that history occurs
in a vacuum? Are we to assume that
because at previous junctures in our
Nation’s history we should only sub-
scribe to a philosophy that would dic-
tate that power should reside primarily
here in Washington, D.C.? And, further,
that that power be exercised not by
those elected but by those appointed or
those who have sought career service
within a vast bureaucracy?

That is the crux of the debate. Let
me pause here, lest someone misunder-
stand.

Mr. Speaker, this is not a diatribe di-
rected toward those who find them-
selves in the employ of the Federal
Government. Indeed, I would be the
first to say, Mr. Speaker, that there
are many hardworking, dedicated peo-
ple employed in the service of the Fed-
eral Government. But, Mr. Speaker, it
is to say this: At this juncture in our
history, is it preferable for power to be
concentrated here on the banks of the
Potomac in the hands of unelected offi-
cials accountable really only to them-
selves? And is it proper to issue the as-
sertion that, Mr. and Mrs. America, if
you work from January until May to
satisfy your Federal level of taxation,
well, well and good, because you are re-
ceiving incredible benefits? Is that
really the course we should follow? Or
is instead it more proper to understand
that the average family in 1948, the av-
erage family of 4, surrendered 3 percent
of its income in taxes to the Federal
Government as opposed to the average
family of 4 one year ago which surren-
dered almost one-quarter of its income
to the Federal Government? And,
mindful of that, is it a good and fair
deal that the families of this Nation
now spend more, Mr. Speaker, on taxes
than on food, clothing and shelter com-
bined?

For, you see, Mr. Speaker, this argu-
ment is made not out of avarice or
greed or selfishness or any of those la-
bels so many in this election year are
willing to bandy about akin to play-
ground taunts. No, the question is
asked legitimately because it helps de-
fine what type of future we should
have. And indeed as I look beyond the
Preamble to this Constitution, I can-
not help but note the first clause in ar-
ticle I, section 1, which reads as fol-
lows, Mr. Speaker:

‘‘All legislative powers herein grant-
ed shall be vested in a Congress of the
United States.’’

All legislative powers, Mr. Speaker,
vested in this institution and the other
body across this magnificent structure,
the Congress of the United States.

Yet what has transpired in this cen-
tury? Often for the most noble of mo-
tives, this Congress has established
agencies within the executive branch
and those agencies in turn issue regula-
tions.

Let me again pause at this juncture
to make sure I am not misunderstood,
Mr. Speaker. I am not saying that reg-
ulation in and of itself is a bad thing.
No, quite the contrary. Certainly, Mr.
Speaker, in my profession as a broad-
caster, I know firsthand that a modi-
cum of regulation was necessary to cre-
ate order out of chaos on the airwaves,
first at the behest of a Secretary of
Commerce by the name of Herbert Hoo-
ver, then through a Federal Radio
Commission established in the late
1920’s, and ultimately within a Federal
Communications Commission, and I
think we can all agree with the devel-
opments in technology, with the
changes we have seen throughout this
Nation with the wonderful expansion of
the economy and opportunity, some
modicum of regulation must continue.
But what I am saying and indeed what
I propose in H.R. 2727, the Congres-
sional Responsibility Act, is to indeed
make sure that the first section of Ar-
ticle I of the Constitution is followed,
that all legislative powers be vested
here. Accordingly, H.R. 2727 would pro-
vide that every proposed regulation re-
turn here to the Congress of the United
States for an up-or-down vote before it
is printed in the Federal Register.

Mr. KINGSTON. Mr. Speaker, will
the gentleman yield?

Mr. HAYWORTH. I yield to the gen-
tleman from Georgia who joins my
good friend the physician from Florida.

Mr. KINGSTON. I do not want to
jump in front of the gentleman from
Florida [Mr. WELDON] but on the point
of regulation one of the bills that we
have pending now is reauthorization of
the Safe Drinking Water Act. One of
the current regulations that water sys-
tems have to operate under requires
small systems that use ground water to
test for contaminants that are only
found in surface water systems.
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So here we have EPA, taxpayer fund-

ed, requiring groundwater systems to
do the same tests as surface water sys-
tems. Absolutely absurd.

The same act also requires that EPA
post new regulations for 25 contami-
nants each 3 years, whether the regula-
tions are needed or not. It is just ab-
surd. It goes under what you are say-
ing, we do need regulation, but we do
need common sense in the regulatory
authority.

Mr. HAYWORTH. Even in addition to
common sense, which I laud the gen-
tleman for mentioning, and which
many observers would say time and
again seems to be absent not only from
this Chamber at times, but also
through the vast bureaucracy, we need
a proper reassertion of constitutional
authority. That is why every proposed
regulation should not be enacted by bu-
reaucratic fiat, for as my two col-
leagues know, Mr. Speaker, what oft
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times happens is you have a shift in
the power. Instead of the power being
conferred by the people on their duly
elected representatives to make laws,
the power is bequeathed or ceded to the
regulators who can come up with regu-
latory expansion, as my friend from
Georgia mentions, that exceeds what
the average person would deem to be
reasonable. In doing so, it subverts the
whole notion of laws and by the expan-
sion of what I choose to call the tyr-
anny of the bureaucracy and the power
being conferred on government bureau-
crats, what we have done is allowed
those bureaucrats in essence through
the issuance of regulation to make
laws, because as my two colleagues
know, certainly my physician friend
from Florida understands, those folks
with the sanctions of imprisonment or
fine are basically enacting laws.

Of course I yield to my good friend
from Florida.

Mr. WELDON of Florida. I appreciate
the gentleman yielding. I very much
applaud you in your efforts to reassert
the authority of the Constitution of
the United States, because I feel very
strongly that not just for years, but for
decades, the language of our Constitu-
tion has been either subverted or to-
tally ignored. There is probably no bet-
ter example than the rampant, wanton,
overwhelming number of regulations
that have come from Federal bureau-
crats that have tremendous impact on
the day-to-day lives of American fami-
lies who are very, very often just strug-
gling to make ends meet.

You were talking about tax policy
before. What is so amazing to me is
that the callous, casual attitude that
many politicians have about raising
taxes, when many families, they are on
such a tight margin that those slight
increases in taxes mean a cutback in
their ability to plan for a vacation, to
plan for higher education for their chil-
dren, to plan for an expansion on their
home.

But getting back to the subject you
were talking about, regulations, the
other body, their Governmental Affairs
Committee recently reported out that
Federal regulations cost the average
American household $6,000 annually in
higher prices, diminished wages, and
increased taxes or reduced services.

Furthermore, under the Clinton Ad-
ministration, there has been a record
increase in the number of Federal regu-
lations. They have increased at 4.6 per-
cent per year during the Clinton ad-
ministration. This is a record, it stands
at an all time record of now 67,518
pages of regulations, 18 percent higher
than what they were in 1992.

Some people think this is just an ab-
stract concept. But when you talk to a
small businessman who is trying to
start a new business and discovers that
he has to fill out form after form after
form of regulations dealing with mul-
tiple different layers of bureaucracy,
and that inability to get himself start-
ed in his business frequently results in
lost income for his family, and some-

times in bankruptcy, businesses not
even being started, jobs not created be-
cause of the burden of Federal regula-
tions, this indeed I think is one of the
silent crimes of our government
against our people, the fact that there
has just been this endless amount of
regulation issuing forth from Washing-
ton, DC.

Mr. HAYWORTH. Mr. Speaker, re-
claiming my time, I think my friend
from Florida, indeed on the front lines
of not only health care as a physician,
but also on the front lines here rep-
resenting very capably the people of
this district, again points out some-
thing which we should note with more
than curiosity, indeed with widespread
concern, for taking the model offered
by our dear friend from Illinois, who
preceded us here in the well, who said
well, let us set up the construct, if you
are paying from January to May for
the tax bill, it is money well spent,
there is in fact a hidden tax, and this is
what the gentleman from Florida re-
fers to, a hidden tax of overregulation
that by many estimates means that
the average American is really in es-
sence working for governmental enti-
ties far beyond May, indeed past the
day upon which we celebrate our inde-
pendence, and that the true
Independcence Day for the American
citizen in terms of taxes and fees levied
by excessive regulation, either through
higher costs or other things, does not
come until really mid-July.

So there you have it, more than six
months, in reality, six and a half or al-
most seven months, where the hard
working people of the United States
work and labor essentially to propa-
gate a system of excessive regulation
and a system of centralized control.

What we offer in the new majority is
very simple, and this is something that
we need to articulate here once again,
free from the diatribes and the play-
ground taunts and the interesting in-
terpretations that some of our friends
in the media would offer. What we are
simply saying is this: Mr. Speaker, the
citizens of the United States of Amer-
ica work hard for the money they earn.
They ought to hand onto more of that
money and send less of it to Washing-
ton, and they should have not only the
money in their pockets, but they
should ultimately decide what is best
for their families and their futures, in-
stead of ceding that power and that
revenue to a centralized governmental
authority.

Let me yield to my friend from Geor-
gia.

Mr. KINGSTON. A story of one of
your freshmen colleagues really fits in
there, and that is that of SONNY BONO,
one of your better known freshmen.

He tells the story of leaving Holly-
wood and going to Palm Springs to
start a restaurant. He needed to make
some changes in the building that he
bought and so forth. So he went down
to the city hall to get building permits,
thinking that he was going to be creat-
ing jobs and additional tax revenues

and all kinds of positive things for the
area that they would say ‘‘Mr. BONO,
we are so happy to have you in here, we
need entrepreneurs, employers. This is
a great boost for our economy.’’ In-
stead, he was given the runaround.
‘‘Why do you need these permits? How
have you chosen the contractor who is
going to do the work?’’

They started nickeling and diming
him and micromanaging the project.
He thought it was going to take 15
minutes. Six months later he still had
not gotten his permits for his building,
the renovation and building permits,
from the city there.

Mr. BONO. tells a great story of
walking in one day and saying ‘‘I have
got my permit problem solved.’’ The
bureaucrat behind the desk said, ‘‘No
you don’t.’’ SONNY BONO said ‘‘Yes, I
do’’. The bureaucrat said ‘‘No, you
don’t, Mr. BONO. Nobody solves permit
problems without me. I am the one who
decides. I represent the government.
You can’t do anything on your own
without me.’’

SONNY BONO looked at him and said,
‘‘Oh, yes, I can. I have solved my per-
mit problem. I am going to run for
mayor, and I am going to fire you.’’

That in essence is a true story of how
SONNY BONO got into politics. He did
run for mayor, he was successful. He
points out, he is not inhumane. He did
fire the guy, but turned around and let
him be his gardener, so all was not
lost.

But the point of the story is you have
in the U.S. Congress now people who
have experience with real world bu-
reaucratic red tape. They have not
been raised in the political ranks,
where they have chief of staffs and ad-
ministrative assistants and directors
who protect them from the dirty world
of red tape which the real world has to
contend with.

So as your 73 freshmen Members
came to the House floor, you have
fought for less regulation and more in-
dividual responsibility and more
indivdual freedom. I think you have
made it. You have got a securities re-
form litigation signed by the Presi-
dent, the Paperwork Reduction Act
signed by the President. We have
stopped the practice of passing local
laws and making local county commis-
sions pay for it after we decide how to
run every county in Arizona and Flor-
ida and Georgia. We are trying to back
off that.

So the impact of the 73 freshmen has
been tremendous, and yet it is just a
start as to what we need to do to truly
get government off the back and out of
the pocketbooks of small businesses all
over the country.

Mr. HAYWORTH. Reclaiming my
time, my friend from Georgia makes an
excellent point, and indeed relating
once again to us the real life experi-
ence of our colleague from California
and what prompted his entry into pur-
suit of elective office I think is espe-
cially appropriate.

But there is something that
undergirds it entirely, Mr. Speaker,
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and that is the notion of those who put
together this document, the notion of
our Founders, which was unique in
human history. For in contrast to our
English forbearers, or our British cous-
ins, as some of us affectionately refer
to our friends across the Atlantic, in
this new Nation, in this constitutional
republic, we did not choose to recog-
nize one person or one family as sov-
ereign or as sovereigns.

Instead, in this Nation we operate
from the assumption that, first, power
is conferred upon us by a creator, and
that in this Nation, the people are sov-
ereign and they in turn confer their
power, or political power, if you will,
on governmental institutions. Yet, as
our friend from Georgia relates the
story, what all too often happens is
that notion is twisted or turned to
where American citizens are suddenly
accountable to unelected career Wash-
ington bureaucrats, instead, Mr.
Speaker, of what was intended, and
that is for government to be account-
able to the people.

So, indeed, this so-called revolution,
which, by the way, can only be defined
as extreme in terms of the context of
making extremely good sense, what is
in fact a resolution not born of some-
thing radical but something entirely
reasonable, simply says that the power,
indeed, Mr. Speaker, it is reminiscent
of a popular slogan in the 1960’s, that
power belongs to the people, and that
power goes to the people.

Let me yield to my friend from Flor-
ida.

Mr. WELDON of Florida. I appreciate
the gentleman yielding. I just want to
add to your comments about the so-
called revolution. In my opinion, the
revolution that people talk about here
in Washington is nothing more than a
dose of common sense coming from the
people that you talk about, which is
where the power truly lies with, a dose
of common sense coming to the people
of this city.

This city is insulated from the people
that put them here. This so-called rev-
olution is nothing more in my opinion
than the people that work in Washing-
ton at the bidding of the governed who
elect them and put them here, finally
having to start acting on some of these
things that people have been crying
out for for years and years and years
and years, like reforming the Congress
itself, making the Congress live under
the laws that they have been passing
on to the people.

Madison, in Federalist Paper Number
37, which I am sure as a student of his-
tory as you are, J.D., you would know
that he said in that federalist paper
that the Congress should not be al-
lowed to pass any law that does not
have its full operation on themselves
or on their friends. In reality, as we
know from the past 25 or 30 years, they
have repeatedly passed major pieces of
legislation, including the Civil Rights
Act, the Americans with Disabilities
Act, the Family Leave Act, even the
labor laws themselves and OSHA regu-

lations they exempted themselves
from.

And OSHA regulations, they have ex-
empted themselves from it. As I under-
stand it, the people from OSHA right
now are beginning to do their audits on
all these buildings here on Capitol Hill,
and that some of them have some very,
very serious problems. And those prob-
lems would have never been recognized
if it had not been for the fact that this
so-called revolution, which I think is
nothing more than common sense re-
form coming to this body and coming
to this city, and it is something that
the American people have been asking
for for years and years.
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Mr. HAYWORTH. I thank my friend
from Florida and I would be happy to
yield to my good friend from Georgia
after I offer this parenthetical note to
quantify what the gentleman from
Florida just said.

Indeed, if we were to define this, Mr.
Speaker, despite the sensationalistic
notion of revolution, what in essence
we have here is rather than revolution,
a reclamation, a reclaiming of this
government for its rightful role in soci-
ety, and that is what is at stake here
and a reevaluation of the role of gov-
ernment.

I thank our good friend from Florida
for joining us, making those points,
and once again I am happy to yield to
my friend from Georgia.

Mr. KINGSTON. The gentleman from
Florida had mentioned OSHA, the Oc-
cupational Safety and Health Adminis-
tration, and for years this has been the
group that was kind of the government
watchdog on health and safety in the
workplace. Certainly it came into
being under the Nixon administration.
It was a pro-worker law, but it was not
an anti-business law either. It just had
some common sense.

And yet we are now in a situation
where over 60 percent of the OSHA
fines are for paperwork violations. You
have to list such hazardous substances
as that of the ink that you use in a
Xerox machine. If you store that, you
have to have a material safety and
data sheet. And if you do not fill that
out properly, you are fined. There have
been cases of OSHA coming in and lay-
ing a heavy hand on small businesses
and putting them in some cases almost
out of business because of the financial
crunch, litigation, and so forth. Yet in
the agriculture side of our economy,
there is the Soil Conservation Service
which gives farmers technical assist-
ance to prevent erosion, which is a pro-
environment type agency, but giving
technical assistance to farmers, which
they need, a very good working rela-
tionship between soil conservation and
farmers.

And here you have the same type re-
lationship between OSHA and busi-
nesses, only it is an antagonistic one.
What we would like to do is have OSHA
be more like Soil Conservation is to
the farmer, helping the businesses

make their worker environment safer,
because one of the things I learned
when I sold workers compensation in-
surance is that the price of the acci-
dent, a hundred dollars for stitching up
somebody’s thumb, is four times when
you consider the time lost and the
problems with worker morale and so
forth. Businesses have every motiva-
tion in the world besides government
to take care of their employees; if
nothing else, just from the production
standpoint.

Mr. HAYWORTH. Mr. Speaker, re-
claiming the time, I thank my friend
from Georgia for making this fun-
damental point, for as certain as the
sun rises in the morning, there are
those who will willfully distort or
mischaracterize what we are saying
here tonight.

And the gentleman is quite right, Mr.
Speaker, for he talks of regulation that
is there to establish order and also
there to offer a helping hand, not in
terms of money or tax dollars allocated
to business, that is not what we are
talking about, but to work in a cooper-
ative fashion with business and indus-
try as opposed to an adversarial rela-
tionship, or a game that is ofttimes
played in the Nation’s press, in the
common vernacular it is called a game
of ‘‘gotcha’’. So that we pass so many
regulations, so cumbersome, so out of
touch with what is reality or in any
way, shape or form reasonable so that
those responsible for enforcement can
come in and say, ‘‘Ah, ‘gotcha’.’’ Part
B of subparagraph 1 of section 325
states this. You made an effort but you
did not quite reach what I believe, as
the regulator, as the arbiter of this, to
be the right decision.

It comes back not only to this docu-
ment, our Constitution, but also to the
simple notion I mentioned earlier, Mr.
Speaker. And it is this question. What
is reasonable? What would a reasonable
person do?

As my friend from Georgia men-
tioned a second ago, even if we accept
the notions that some in our society
seem to adopt, that business, by its
very existence is greedy or motivated
out of avarice; even if we were to ac-
cept that notion wholeheartedly, we
would have to understand that it is in
the best interest of business to make
sure that employees are productive.
And to be productive they need to work
in a safe environment.

So even if we were to proffer the no-
tion, as some in this Chamber do from
time to time, that the profit motive is
inherently evil or selfish or somehow
misguided, even if we were to accept
that notion, there would be the cor-
ollary offered by my friend from Geor-
gia, which is this: Those folks owning
the business would like to keep it pro-
ductive, and to do so there has to be a
modicum of worker safety.

I want to yield to my friend from
Georgia.

Mr. KINGSTON. The other thing is
that if we want to help workers, we do
want to have a safe work environment.
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Everybody, an employer, government
employees, everybody will agree on
that. But if we want to help the work-
ers across America, the key thing we
have to do is honor why they are work-
ing, and that is to make money and
make a better society.

Now, if we want to help those work-
ers, let us let them keep more of their
own paycheck. And the President has
vetoed a $500 per child tax credit. He
has vetoed an earned income tax credit
that would have helped America’s
working poor. He has vetoed a balanced
budget amendment which would have
brought down interest rates so that
they could borrow money less expen-
sively for their cars, for their homes
and so forth. But I think one of the
things that really adds insult to the
American workers is his veto of a bi-
partisan welfare reform bill, a welfare
reform bill which would have only re-
quired people to work 20 hours a week.

Now, I ask the gentleman from Ari-
zona, is there anybody in Arizona who
can provide for their families working
20 hours a week?

Mr. HAYWORTH. Mr. Speaker, re-
claiming my time, I know of no one
who works from dawn to dusk to pro-
vide for their families who could do
that for 20 hours a week.

Mr. KINGSTON. I want to make sure
the American people know this, be-
cause here we are talking about work-
ers’ safety and we are talking about
the quality of the job done, allowing
workers to keep more of their pay-
check, and the President of the United
States says it is not good enough to re-
quire able-bodied people on welfare to
work 20 hours a week.

The working men and women in
Georgia and Arizona are working 40, 50,
60 hours a week. They are in debt. They
are barely getting by, and the Presi-
dent says I am not going to make peo-
ple work 20 hours a week for their wel-
fare benefit.

Now, for crying out loud, here it is an
election year and he is saying 20 hours
a week is too much? I think that is ab-
surd, and I think the people of Arizona
are probably just as outraged as the
people in Georgia are about it.

Mr. HAYWORTH. Reclaiming my
time, and again I thank the gentleman
from Georgia for bringing forth this
very cogent observation. And again,
Mr. Speaker, we should note this is not
said with venom nor vitriol, not in the
form of a playground taunt, but, really,
Mr. Speaker, just to examine the
record of the gentleman who resides at
the big White House at the other end of
Pennsylvania Avenue, for if words are
to mean something, actions should cor-
respond to the words.

And, indeed, as my friend from Geor-
gia points out, we have a President
who campaigned in 1992 on balancing
the Federal budget in 5 years. Yet
when confronted with a realistic plan
that actually gave him a 2-year grace
period, if you will, a balanced budget
plan which was introduced by the new
majority, back I believe last October,

the President chose to veto that; in-
stead putting in its place a document
of suspicious foundation from this
standpoint, Mr. Speaker.

It would be akin, and I will use a per-
sonal example, I am fighting the battle
of the bulge around my waistline, it
would be akin to saying to someone we
are going to give you a year to lose 50
pounds. We ask you to lose two pounds
in the first 50 weeks of the year, and in
the final 2 weeks of the year we ask
you to lose the remaining 48 pounds.
On paper the mathematical operation
can work, in real life that would be
very difficult.

That is what we are dealing with.
And as my friend knows full well, we
have, at the other end of Pennsylvania
Avenue, a President elected by saying
that middle class taxes were too high
and that people should hang on to more
of the money they earned, yet adopting
the philosophy upon his inauguration
of those proponents of big government
who said, oh, no, no, no, more of your
money should come here to Washing-
ton. Thus, the largest tax increase in
American history.

But especially galling, as my friend
from Georgia points out, and this is
something that happened on my watch,
if you will, after I was elected to the
Congress of the United States to rep-
resent the good people of the 6th Dis-
trict of Arizona, we provided this
President, Mr. Speaker, with a welfare
reform plan, taking him at his word
when he said we should end welfare as
we know it, and as my friend pointed
out, with a modest work requirement.

Mr. KINGSTON. If the gentleman
would yield.

Mr. HAYWORTH. He chose to veto it
not once but twice. And I yield to my
friend from Georgia.

Mr. KINGSTON. If the gentleman
would yield. What is interesting is, last
September, I think it was September
15, 1995, it was on Larry King Live, the
President said about the Republican
welfare bill, I like it, it would end wel-
fare as we know it.

And that welfare bill passed the U.S.
Senate, which certainly is not an activ-
ist conservative body. It passed the
U.S. Senate by a vote of 87 to 12. We
had all the liberals voting for this one,
and the President indicated he was
going to sign it and he vetoed it. Ve-
toed that tough requirement for 20
hours a week work. Vetoed that tough
requirement saying illegal aliens could
not get taxpayer dollars. And vetoed
that tough requirement saying that
teenagers need to identify the dads so
that they could participate in the
uprearing of that baby financially, if
nothing else.

But you know what? I think it is
probably our fault, and I will tell you
why, Mr. HAYWORTH. When the Presi-
dent said I am going to end welfare as
we know it, we were not listening. He
said I am going to extend welfare as we
know it. We missed the E-X-T. I think
what he really meant was not end wel-
fare but extend welfare. Because in the

3 years that his watch has taken place
on Pennsylvania Avenue, all that we
have seen is an extension of welfare,
more folks who are able-bodied staying
home than ever before.

The poverty rate is up 2 percent high-
er than when Ronald Reagan was Presi-
dent, and we have now spent $5 trillion
on welfare since 1965 and we are not
bringing down the poverty rate.

Mr. HAYWORTH. Reclaiming my
time, little wonder, then, that the so-
called credibility gap of the 1960s, Mr.
Speaker, has expanded to this credibil-
ity canyon involving the President of
the United States who says one thing
and then has actions totally, totally in
opposition to his rhetoric.

And, Mr. Speaker, again this is not
said to score partisan points. Indeed,
the irony of what has transpired in the
last year and a half is that this new
majority has moved to enact many of
the programs that our current Presi-
dent championed on the hustings only
to abandon once he moved in to 1600
Pennsylvania Avenue.

But it is especially galling to have
this situation. And now, in addition to
the credibility canyon, now in addition
to the reality of this President extend-
ing welfare as we know it rather than
ending it, you have the whole new
wrinkle known as the Clinton crunch.
For, yes, Mr. Speaker, there will be a
day of reckoning.
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When this President has the audacity
to come back to this Chamber, after
standing here at this podium a few
short months ago telling us the era of
big government is over, and insist that
this government, already in arrears to
the tune of $5 trillion with the national
debt, should expend yet $8 billion more
of those dollars which we do not have,
it is an incredible assertion, not some-
thing to be championed or applauded,
but something to be questioned for its
very absurdity.

It is indeed frustrating to find those
who would give lip service to reform
and think not of the next generation
but instead of the next election. That
is something that my friend from Geor-
gia and I are not here to do, for we are
not career politicians.

Let me yield to my friend from Geor-
gia.

Mr. KINGSTON. As the gentleman
pointed out, with the veto of the bal-
anced budget and not offering an alter-
native, what you have done is you said
no to lower interest rates because a
balanced budget would have lowered in-
terest rates 2 percent. Businesses
would have been able to expand. Jobs
would have been created. Therefore,
you are saying no to lower interest
rates, no to new jobs. And also, you are
saying no to the $500 per child tax cred-
it, the much-needed tax relief to the
middle class in America. That is what
we need so desperately.

Mr. HAYWORTH. Reclaiming my
time, when you talk about that $500 per
child tax credit, I cannot help but
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think of the people of the Sixth Dis-
trict of Arizona who send me here to
represent them. I cannot help but
think of a single mother who may have
three children, whose spouse may have
deserted her, who is working hard,
playing by the rules, trying to provide
for her family and yes, seeking outside
educational skills to heighten her earn-
ing potential, despite the trauma that
has most assuredly occurred in her per-
sonal life.

By denying the $500 per child tax
credit, the champions of big govern-
ment, the champions of expansive and
excessive bureaucracy are saying to
that single mother, ‘‘No, indeed,
ma’am. You do not need that $1,500 to
spend or save for your family as you
see fit. That money instead should be
taken from you and given to the bu-
reaucracy in Washington, D.C.’’

How fundamentally cynical, how
philosophically bankrupt, how essen-
tially immoral that notion is. For what
we do here is to establish the primacy
of the State, the primacy of the bu-
reaucracy instead of the power of the
people. In a free society, that young
lady struggling to provide for those
three children should have that money
to spend on those children as she sees
fit.

Let me yield to my friend from Geor-
gia.

Mr. KINGSTON. If the gentleman
would yield, as things go, had our bill
passed into law instead of been vetoed
by the President, your constituent
would have in her pocket today $1,500
extra which she could use for clothes,
for textbooks, for college education ac-
counts and so forth. Instead, that $1,500
did not go to deficit reduction, it went
to welfare expansion, other programs
such as the AmeriCorps program which
pays ‘‘volunteers’’ $26,000 a year, and
most of them who end up going
through the program end up working
for the government, and just countless
other bureaucratic, Washington-based
command and control programs. You
know, I have a lot of faith in the people
of Arizona. I have never lived there. I
have not visited your fine State as
much as I want to.

Mr. HAYWORTH. Reclaiming my
time, we absolutely invite you to the
great State of Arizona, Mr. KINGSTON. I
hope you will visit often.

Mr. KINGSTON. I would like to do
that.

Mr. HAYWORTH. You will be back.
Mr. KINGSTON. But I have just as

much faith in your folks as I do in
mine, and my people would do fine
without Washington command and con-
trol bureaucrats telling them how they
need to run education, telling them
how to run the environment, telling
them how to run health care, telling
them how to run welfare. We have
ideas of our own in the First District of
Georgia, and we can do fine without
Washington bureaucrats.

Just think about what we are doing.
We send our money to bureaucrats and
then they tell us how to spend it. They

get their cut and they send part of it
back to us to run programs, and we
know these people better than they do.
We can do a better job on poverty,
right down the street, than people in
Washington can.

I often think about that story, and
you have heard it, ‘‘The Star Tosser.’’
I do not remember the author, do not
even remember the name, but the guy
walks up and down the beach picking
up starfish and he throws them in the
water. Every morning he does that
after high tide. He throws these
starfish back in the water.

Somebody came up to him one day
and said, ‘‘What are you doing? You
cannot save all these washed ashore
starfish. There are thousands of them.
On a good day, you maybe get 150 of
them back in the ocean. What dif-
ference could you possibly make?’’

The man picked up a starfish and
said, ‘‘I do not know what difference I
make, but I am going to make a heck
of a difference to this one right here,’’
and he threw it in the ocean.

Now, the point is, I cannot clear up
poverty in Arizona or in California or
all over the country. I might not even
be able to do it in my own hometown,
but I know this: I am going to have a
heck of a lot better shot at taking care
of poverty in my hometown than I will
in your hometown.

Mr. BILBRAY. Will the gentleman
yield?

Mr. KINGSTON. What the bureau-
crats in Washington are telling us is
they are so smart, they can do it in all
of our hometowns.

Mr. HAYWORTH. Reclaiming my
time, I will be happy to yield to my
friend from California.

Mr. BILBRAY. The gentleman from
Georgia was just pointing out that the
people in the community know how to
serve their poor the best and that
Washington does not know best.

Let me tell you, as somebody who
was a county supervisor in a county of
2.5 million plus people, that we oper-
ated a welfare system larger than 32
States. When we ran into welfare fraud,
we actually ran into a situation where
we realized we did not have pictures on
the identification cards that welfare
recipients use.

Maybe being a little naive, I, as an
administrator of a large welfare sys-
tem, decided that it was time that we
brought the system into the 20th cen-
tury and put pictures on welfare cards.
That is all we were saying, the ability
to try to reduce fraud. Washington,
D.C. said, ‘‘We are not so sure we can
allow you to do that because it might
violate the privacy of the welfare re-
cipients.’’

Now I want you to remember that
every time you look at your driver’s li-
cense, and think about the fact that do
you honestly think your government is
violating your privacy by having you
take a photo? I think that common
sense approach that we fought so hard
for in San Diego, in trying to get the
Federal Government off our back and

allow us to administer these programs
in a reasonable, logical way, just really
has to ring true here of saying guys, it
has gotten out of control.

Washington is not the only well of
wisdom and compassion, and we have
got to allow people to address the prob-
lems they see in their community and
in the programs. As a past adminis-
trator, I sure hope this city learns to
finally understand to trust the people
with freedom and trust them to do the
right thing. The American people are
good people, and if Washington would
just give them enough latitude to do
the right thing, American people will
do the right thing.

I appreciate the time. I would just
like to point out and to say to the gen-
tleman from Georgia, I would like to
offer him happy birthday tomorrow. I
hear it is the gentleman’s 41st birth-
day.

Mr. HAYWORTH. Would the gen-
tleman yield?

Mr. BILBRAY. Go ahead.
Mr. HAYWORTH. Forty-one for the

youthful visage of the gentleman from
Georgia, it is truly amazing.

Mr. KINGSTON. Yes, but I still like
rock and roll and do so any chance I
get. I just do not want my 13-year-old
daughter to know about it.

Mr. BILBRAY. Well, I would just like
to say congratulations, and I would
like to say it must be the fact they do
not get as much sun in the West, so
they are better preserved for a while,
right?

Mr. HAYWORTH. It could be that, re-
claiming my time, or the fact that our
dear friend, as my friend from Califor-
nia knows, is just the perfection of
physical fitness, as you are, spending
time as I know that you do, surfing. I
also know that my colleague from Cali-
fornia and my friend from Georgia——

Mr. KINGSTON. I hear people laugh-
ing through the camera at this point,
but I just want to say one think you
two could do is eat a little more
Vidalia onions.

Mr. HAYWORTH. We would be happy
to. I thank my friend for the offer and
I am expecting those Vidalia onions,
providing they do not violate the gift
ban any day now.

Mr. BILBRAY. We will make that
ambition our goal.

Mr. HAYWORTH. Let me say, Mr.
Speaker, to my friend from California
and also my friend from Georgia, as we
talked about what in essence has be-
come the act of extending welfare as
we know it, and my friend from Cali-
fornia especially knows this, we are
not only extending welfare benefits to
American citizens. No, indeed. We have
extended those benefits to folks who
are not United States citizens, to those
who commonly cross our borders in il-
legal fashion. I know that is a problem
within the State of Arizona and also
within the area my friend from Califor-
nia represents.

Mr. BILBRAY. Would the gentleman
yield?

Mr. HAYWORTH. I gladly yield to
my friend.
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Mr. BILBRAY. As somebody who

grew up on the border, the absurdity of
the way local governments are required
to handle these situations, to give you
an example, you have the mother of a
person born here in the United States,
but she is an illegal alien. She will get
the check for that child. But the law
says that while she is here in the Unit-
ed States, she cannot work and she
cannot spend one cent of that money
on herself.

Then we wonder why the studies in
Los Angeles show that over 70 percent
of the recipients that are receiving
welfare checks that are illegal aliens
are committing welfare fraud. It is be-
cause the law is absurd, and I want to
point this out.

I think the one thing we do is, we
focus on the illegal alien issue or the
immigrant issue. It is the absurdity of
the rules we make in Washington and
that they do not apply in the real
world. This is a situation where we
may be called mean-spirited, but the
fact in Washington is stupid and it is
irresponsible. We need to change these
things and do something that is maybe
a little radical to somebody, and that
is do the reasonable thing in Washing-
ton, so those of us in California and Ar-
izona and Georgia and across this coun-
try can do the reasonable thing.

Mr. HAYWORTH. Reclaiming my
time, what is radical within this belt-
way is reasonable to the people of the
United States. I thank my good friend
from California for mentioning that
fact, and I thank my friend from Geor-
gia for offering real-life experiences of
his constituents and the challenges
they face.

Indeed, Mr. Speaker, that brings me
back to H.R. 2727, the Congressional
Responsibility Act, which I sponsor,
which simply again redesignates and
reemphasizes what Article 1, Section 1
of our Constitution says: All legislative
powers herein granted shall be vested
in a Congress of the United States.

Mr. Speaker, H.R. 272 does not outlaw
executive agencies enacted by this very
Congress which now exist within the
executive branch. All it does is say
that all of those proposed regulations,
before they become in essence law pub-
lished in the Federal Register, should
come here to the Congress of the Unit-
ed States in expedited fashion for an up
or down vote.

Now, the government experts say,
‘‘My goodness, that would require too
much time on the part of the Congress
of the United States.’’ But, Mr. Speak-
er and my colleagues, as has been my
honor on several occasions of preside as
Speaker Pro Tem of this house, I have
presided on at least two occasions
where this body was engaged in largely
ceremonial debate for a ceremonial
vote to name Federal installations
after noteworthy Americans. Now, I do
not criticize that process, but instead I
ask this simple question, Mr. Speaker:
If this Congress, in the wake of over
the last year having cast more votes
than any other Congress before it, still

can find the time to expend hours of its
energy on largely ceremonial votes,
cannot this same Congress take the
time to fulfill its constitutional obliga-
tion as stated in Article 1, Section 1 of
the sacred document we call the Con-
stitution of the United States?

Mr. Speaker, it is about this: Re-
claiming this government for the
American people. As my friend from
California pointed out earlier, it is
nothing radical; instead, it is reason-
able. Indeed, the only way it can be
called extreme is in the fashion of
making extremely good sense.

Let me yield to my friend from Geor-
gia.

Mr. KINGSTON. I wanted to get back
to the gentleman’s statement and also
Mr. BILBRAY’s. He said the Washing-
ton bureaucracy is stupid and irrespon-
sible. I do not think anybody paying
taxes back home would disagree with
that. It is also inefficient.

What really happens, though, I know
there are a lot of good people involved
in government, elected and unelected.
A lot of good folks are called bureau-
crats. But you know what I think of
having been around a lot of teenagers?
I know a lot of teenagers who individ-
ually are fine folks, but when you get
a pack of them in your living room or
a pack of them in your kitchen,
strange things happen and all those in-
dividual good people turn out to do
some pretty stupid things as a pack.

b 2245
That is what happens in Washington.

These folks need to go back home so
they can continue to be good folks, be-
cause when they get together the asso-
ciation causes some real inefficient and
irresponsible results.

Mr. HAYWORTH. Reclaiming my
time, Mr. Speaker, I thank the gen-
tleman, who fast approaches his 45th
birthday tomorrow, and again provides
the wisdom of his age in the inter-
action of the teenagers in his house-
hold.

Mr. Speaker, I simply thank my good
friend, the gentleman from California
[Mr. BILBRAY] and my good friend, the
gentleman from Georgia [Mr. KINGS-
TON], who joined us during our special
hour.

Mr. Speaker, it is all about this docu-
ment, the Constitution of the United
States, and people being free to decide
what is best for themselves and their
families, instead of relinquishing that
power to a centralized authority in
Washington, DC.
f

LEAVE OF ABSENCE
By unanimous consent, leave of ab-

sence was granted to:
Mr. UNDERWOOD (at the request of

Mr. GEPHARDT), for today and the bal-
ance of the week, on account of official
business.

Mrs. COLLINS of Illinois (at the re-
quest of Mr. GEPHARDT), for today, on
account of personal reasons.

Mr. FIELDS of Texas (at the request
of Mr. ARMEY), for April 17, on account
of a death in the family.

SPECIAL ORDERS GRANTED

By unanimous consent, permission to
address the House, following the legis-
lative program and any special orders
heretofore entered, was granted to:

(The following Members (at the re-
quest of Mr. DOGGETT) to revise and ex-
tend their remarks and include extra-
neous material:)

Ms. MCKINNEY, for 5 minutes, today.
Mr. FRANK of Massachusetts, for 5

minutes, today.
Mrs. CLAYTON, for 5 minutes, today.
Mr. MINGE, for 5 minutes, today.
(The following Members (at the re-

quest of Mr. DICKEY) to revise and ex-
tend their remarks and include extra-
neous material:)

Mr. BILIRAKIS, for 5 minutes, on April
24.

Mr. MICA, for 5 minutes each day, on
today and April 24.

Mr. RADANOVICH, for 5 minutes, on
April 24.

Mr. COX of California, for 5 minutes,
today.

Mr. HUNTER, for 5 minutes, today.
Mr. KASICH, for 5 minutes, today.
Mr. RIGGS, for 5 minutes, today.
(The following Member (at his own

request) to revise and extend his re-
marks and include extraneous mate-
rial:)

Mr. MARKEY, for 5 minutes, today.

f

EXTENSION OF REMARKS

By unanimous consent, permission to
revise and extend remarks was granted
to:

(The following members (at the re-
quest of Mr. DOGGETT) and to include
extraneous matter:)

Mr. MANTON.
Mr. UNDERWOOD.
Mr. FAZIO of California.
Mr. HAMILTON.
Mr. MILLER of California.
Mrs. KENNELLY.
Mr. LANTOS in two instances.
Ms. MCCARTHY.
Mr. KENNEDY of Massachusetts.
Mr. LIPINSKI in three instances.
Mrs. THURMAN.
Mr. DELLUMS in two instances.
Mr. TORRES.
Mr. STARK.
Mr. SCHUMER.
Mr. HOYER in two instances.
Mr. BONIOR
(The following Members (at the re-

quest of Mr. DICKEY) and to include ex-
traneous matter:)

Mr. CRANE.
Mr. BACHUS.
Mr. WICKER.
Mr. ZIMMER.
Mr. BURTON of Indiana.
Mr. GILMAN.
Mr. BEREUTER.
Mr. DAVIS.
Mr. NETHERCUTT.
Mr. WOLF.
Mr. BAKER of California.
Mr. PORTER.
Ms. ROS-LEHTINEN.
Mr. TAYLOR of North Carolina.
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(The following Members (at the re-

quest of Mr. HAYWORTH) and to include
extraneous matter:)

Mr. COOLEY of Oregon.
Mr. FRAZER.
Mr. ROMERO-BARCELÓ.
Mr. GILCHREST.
Mr. GILLMOR.
Mr. PALLONE.
Mr. TEJEDA.
Mr. STUMP.
Mr. KENNEDY of Rhode Island.
Mr. STOKES in two instances.
f

ADJOURNMENT

Mr. KINGSTON. Mr. Speaker, I move
that the House do now adjourn.

The motion was agreed to; accord-
ingly (at 10 o’clock and 45 minutes
p.m.), the House adjourned until to-
morrow, Wednesday, April 24, 1996, at
11 a.m.
f

EXECUTIVE COMMUNICATIONS,
ETC.

Under clause 2 of rule XXIV, execu-
tive communications were taken from
the Speaker’s table and referred as fol-
lows:

2435. A letter from the Chief of Legislative
Affairs, Department of the Navy, transmit-
ting notification that the Department of the
Navy intends to offer transfers by grant of
two vessels to the Government of Greece,
pursuant to 10 U.S.C. 7307(b)(2); to the Com-
mittee on National Security.

2436. A letter from the Chief of Legislative
Affairs, Department of the Navy, transmit-
ting notification that the Department of the
Navy intends to offer transfer by grant of
one vessel to the Government of Portugal,
pursuant to 10 U.S.C. 7307(b)(2); to the Com-
mittee on National Security.

2437. A letter from the Secretary of Trans-
portation, transmitting a draft of proposed
legislation entitled the ‘‘Maritime Adminis-
tration Authorization Act for Fiscal Year
1997,’’ pursuant to 31 U.S.C. 1110; to the Com-
mittee on National Security.

2438. A letter from the Comptroller of the
Currency, transmitting the Department’s
final rule—Uniform Rules of Practice and
Procedure (RIN: 1557–AB43), pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on
Banking and Financial Services.

2439. A letter from the Secretary of Edu-
cation, transmitting notice of final schedule
of arbitration fees and expenses—Vending
Facility Program for the Blind on Federal
and Other Property, pursuant to 20 U.S.C.
1232(d)(1); to the Committee on Economic
and Educational Opportunities.

2440. A letter from the Assistant General
Counsel for Regulations, Department of Edu-
cation, transmitting the Department’s final
rule—Title I, Part C—Education of Migra-
tory Children (RIN: 1830–ZA03), pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Eco-
nomic and Educational Opportunities.

2441. A letter from the Assistant General
Counsel for Regulations, Department of Edu-
cation, transmitting the Department’s re-
port on the notice of selection criteria, selec-
tion procedures, and application procedures
for challenge grants for technology in edu-
cation, pursuant to 5 U.S.C. 801(a)(1)(B); to
the Committee on Economic and Edu-
cational Opportunities.

2442. A letter from the Assistant General
Counsel for Regulations, Department of Edu-
cation, transmitting the Department’s re-

port on the notice of final funding priorities
for Jacob K. Javits Gifted and Talented Stu-
dents Education Program, pursuant to 5
U.S.C. 801(a)(1)(B); to the Committee on Eco-
nomic and Educational Opportunities.

2443. A letter from the Assistant General
Counsel for Regulations, Department of Edu-
cation, transmitting the Department’s re-
port on the notice of final funding priorities
for Fund for the Improvement of Education
Program, pursuant to 5 U.S.C. 801(a)(1)(B); to
the Committee on Economic and Edu-
cational Opportunities.

2444. A letter from the Assistant Legal Ad-
viser for Treaty Affairs, Department of
State, transmitting copies of international
agreements, other than treaties, entered into
by the United States, pursuant to 1 U.S.C.
112b(a); to the Committee on International
Relations.

2445. A letter from the Comptroller General
of the United States, transmitting the list of
all reports issued or released in March 1996,
pursuant to 31 U.S.C. 719(h); to the Commit-
tee on Government Reform and Oversight.

2446. A letter from the Executive Director,
Advisory Council on Historic Preservation,
transmitting the annual report under the
Federal Managers’ Financial Integrity Act
for fiscal year 1995, pursuant to 31 U.S.C.
3512(c)(3); to the Committee on Government
Reform and Oversight.

2447. A letter from the Chairman, National
Capital Planning Commission, transmitting
the annual report under the Federal Man-
agers’ Financial Integrity Act for fiscal year
1995, pursuant to 31 U.S.C. 3512(c)(3); to the
Committee on Government Reform and
Oversight.

2448. A letter from the Chairman, National
Capital Planning Commission, transmitting
the 1995 annual report in compliance with
the Inspector General Act Amendments of
1988, pursuant to Public Law 100–504, section
104(a) (102 Stat. 2525); to the Committee on
Government Reform and Oversight.

2449. A letter from the Executive Director,
Neighborhood Reinvestment Corporation,
transmitting a copy of the annual report in
compliance with the Government in the Sun-
shine Act during the calendar year 1995, pur-
suant to 5 U.S.C. 552b(j); to the Committee
on Government Reform and Oversight.

2450. A letter from the President and CEO,
U.S. Enrichment Corporation, transmitting
the annual report under the Federal Man-
agers’ Financial Integrity Act for fiscal year
1995, pursuant to 31 U.S.C. 3512(c)(3); to the
Committee on Government Reform and
Oversight.

2451. A letter from the Clerk, U.S. House of
Representatives, transmitting list of reports
pursuant to clause 2, rule III of the Rules of
the House of Representatives, pursuant to
Rule III, clause 2, of the Rules of the House
(H. Doc. No. 104–199); to the Committee on
House Oversight and ordered to be printed.

2452. A letter from the General Counsel,
Department of Transportation, transmitting
the Department’s final rule—Electronic Fil-
ing of International Air Passenger Service
Rules (RIN: 2105–AC23), pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Transpor-
tation and Infrastructure.

2453. A letter from the General Counsel,
Department of Transportation, transmitting
the Department’s final rule—Medals of
Honor (RIN: 2105–AC41), pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Transpor-
tation and Infrastructure.

2454. A letter from the General Counsel,
Department of Transportation, transmitting
the Department’s final rule—National Secu-
rity Information (RIN: 2105–AC40), pursuant
to 5 U.S.C. 801(a)(1)(A); to the Committee on
Transportation and Infrastructure.

2455. A letter from the General Counsel,
Department of Transportation, transmitting

the Department’s final rule—Use of the Offi-
cial Seal (RIN: 2105–AC39), pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on
Transportation and Infrastructure.

2456. A letter from the General Counsel,
Department of Transportation, transmitting
the Department’s final rule—Staff Assign-
ments and Review of Actions Under Assign-
ments (RIN: 2105–AC38), pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Transpor-
tation and Infrastructure.

2457. A letter from the General Counsel,
Department of Transportation, transmitting
the Department’s final rule—Release of In-
ternal Staff Memoranda Relating to Public
Meetings of the Civil Aeronautics Board
(RIN: 2105–AC42), pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Transpor-
tation and Infrastructure.

2458. A letter from the General Counsel,
Department of Transportation, transmitting
the Department’s final rule—Aviation Eco-
nomic Rules: Correcting Obsolete References
(RIN: 2105–AC46), pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Transpor-
tation and Infrastructure.

2459. A letter from the Chief, Regulations
Unit, Department of the Treasury, transmit-
ting the Department’s final rule—Revenue
Procedure 96–30, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Ways and
Means.

2460. A letter from the Secretary of Labor,
transmitting the Department’s report to
Congress on the number of training waivers
issued under section 231(c)(1) of the Trade
Act of 1974 to workers determined eligible for
trade readjustment allowances [TRA], pursu-
ant to section 231(c)(3) of the Trade Act of
1974, as amended; to the Committee on Ways
and Means.

2461. A letter from the Chairman, Defense
Nuclear Facilities Safety Board, transmit-
ting the Board’s sixth annual report to Con-
gress on health and safety activities; jointly,
to the Committees on National Security and
Commerce.

2462. A letter from the Acting Director, Of-
fice of Thrift Supervision, transmitting the
Office’s 1995 annual consumer report to Con-
gress, pursuant to public Law 101–73, Section
301, (103 Stat. 279); jointly, to the Commit-
tees on Banking and Financial Services and
Commerce.

2463. A letter from the Physician Payment
Review Commission, transmitting the Com-
mission’s 1996 annual report, pursuant to 42
U.S.C. 1395w–1(c)(1)(D); jointly, to the Com-
mittees on Ways and Means and Commerce.

2464. A letter from the Assistant Secretary
of the Army, transmitting a draft of pro-
posed legislation entitled the ‘‘Water Re-
sources Development Act of 1996’’; jointly, to
the Committees on Transportation and In-
frastructure, Resources, Commerce, and
Banking and Financial Services.

f

REPORTS OF COMMITTEES ON
PUBLIC BILLS AND RESOLUTIONS

Under clause 2 of rule XIII, reports of
committees were delivered to the Clerk
for printing and reference to the proper
calendar, as follows:

Mr. BLILEY: Committee on Commerce.
H.R. 2024. A bill to phase out the use of mer-
cury in batteries and provide for the efficient
and cost-effective collection and recycling or
proper disposal of used nickel cadmium bat-
teries, small sealed lead-acid batteries, and
certain other batteries, and for other pur-
poses; with an amendment (Rept. 104–530).
Referred to the Committee of the Whole
House on the State of the Union.

Mr. YOUNG of Alaska: Committee on Re-
sources. H.R. 1823. A bill to amend the
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Central Utah Project Completion Act to di-
rect the Secretary of the Interior to allow
for prepayment of repayment contracts be-
tween the United States and the Central
Utah Water Conservancy District dated De-
cember 28, 1965, and November 26, 1985, and
for other purposes; with an amendment
(Rept. 104–531). Referred to the Committee of
the Whole House on the State of the Union.

Mr. LINDER: Committee on Rules. House
Resolution 409. Resolution providing for con-
sideration of the bill (H.R. 2715) to amend
chapter 35 of title 44, United States Code,
popularly known as the Paperwork Reduc-
tion Act, to minimize the burden of Federal
paperwork demands upon small businesses,
educational and nonprofit institutions, Fed-
eral contractors, State and local govern-
ments, and other persons through the spon-
sorship and use of alternative information
technologies (Rept. 104–532). Referred to the
House Calendar.

Mr. GOSS: Committee on Rules. House
Resolution 410. Resolution providing for con-
sideration of the bill (H.R. 1675) to amend the
National Wildlife Refuge System Adminis-
tration Act of 1966 to improve the manage-
ment of the National Wildlife Refuge Sys-
tem, and for other purposes (Rept. 104–533).
Referred to the House Calendar.

Mr. DREIER: Committee on Rules. House
Resolution 411. Resolution providing for con-
sideration of the joint resolution (H.J. Res.
175) making further continuing appropria-
tions for the fiscal year 1996, and for other
purposes (Rept. 104–534). Referred to the
House Calendar.

f

PUBLIC BILLS AND RESOLUTIONS
Under clause 5 of rule X and clause 4

of rule XXII, public bills and resolu-
tions were introduced and severally re-
ferred as follows:

By Mr. MONTGOMERY:
H.R. 3285. A bill to amend title 38, United

States Code, to restore the authority of the
Secretary of Veterans Affairs to establish re-
search corporations at medical centers in the
Veterans Health Administration; to the
Committee on Veterans’ Affairs.

By Ms. MOLINARI (for herself, Mr. AR-
CHER, Mr. BUNNING of Kentucky, Ms.
PRYCE, Mr. SOLOMON, Mr. TIAHRT,
and Mr. SHAW):

H.R. 3286. A bill to help families defray
adoption costs, and to promote the adoption
of minority children; to the Committee on
Ways and Means for a period ending not later
than May 3, 1996, and in addition to the Com-
mittees on Resources and Economic and
Educational Opportunities for a period end-
ing not later than April 30, 1996, in each case
for consideration of such provisions as fall
within the jurisdiction of the committee
concerned.

By Mr. BARRETT of Nebraska:
H.R. 3287. A bill to direct the Secretary of

the Interior to convey the Crawford National
Fish Hatchery to the city of Crawford, NE;
to the Committee on Resources.

By Mr. BROWDER:
H.R. 3288. A bill to direct that funds appro-

priated to the Department of Defense for fis-
cal year 1996 for certain medical research re-
lating to illnesses suffered by veterans who
served in the Persian Gulf war shall be obli-
gated in accordance with peer review proce-
dures of the Food and Drug Administration;
to the Committee on National Security.

H.R. 3289. A bill to grant jurisdiction to the
States over new gambling activities con-
ducted on Indian lands; to the Committee on
Resources.

By Mr. COOLEY (for himself, Mr.
YOUNG of Alaska, Mr. HANSEN, and
Mr. REGULA):

H.R. 3290. A bill to authorize appropria-
tions for the Bureau of Land Management
for each of the fiscal years 1997 through 2002;
to the Committee on Resources.

By Ms. DUNN of Washington:
H.R. 3291. A bill to require the President to

submit a separately identified appropriation
request to provide priority funding for the
national parks of the United States, and for
other purposes; to the Committee on Govern-
ment Reform and Oversight.

By Mr. HINCHEY (for himself, Mr.
FILNER, Mr. DEFAZIO, and Mr. DEL-
LUMS):

H.R. 3292. A bill to amend title XVIII of the
Social Security Act to provide for coverage
of qualified acupuncturist services under
part B of the Medicare Program, and to
amend title 5, United States Code, to provide
for coverage of such services under the Fed-
eral Employees Health Benefits Program; to
the Committee on Commerce, and in addi-
tion to the Committees on Ways and Means,
and Government Reform and Oversight, for a
period to be subsequently determined by the
Speaker, in each case for consideration of
such provisions as fall within the jurisdic-
tion of the committee concerned.

By Mrs. LOWEY:
H.R. 3293. A bill to amend title XIV of the

Public Health Service Act—(commonly
known as the Safe Drinking Water Act—to
establish a screening program for estrogenic
substances; to the Committee on Commerce.

By Mr. MORAN (for himself, Mr. KEN-
NEDY of Massachusetts, Mr. FRAZER,
Mr. GREEN of Texas, Ms. NORTON, Mr.
STUPAK, Mr. BRYANT of Texas, Mr.
WILSON, Mr. LIPINSKI, Mr. RANGEL,
Ms. KAPTUR, Mr. SANDERS, and Ms.
MCKINNEY):

H.R. 3294. A bill to amend the Foreign As-
sistance Act of 1961 to withhold U.S. assist-
ance from countries determined to be violat-
ing the human rights of working children,
and for other purposes; to the Committee on
International Relations.

By Mrs. MORELLA:
H.R. 3295. A bill to amend title 5, United

States Code, to extend the treatment cur-
rently afforded to Federal judges under the
Federal Employees Group Life Insurance
Program to certain other judicial officials,
and for other purposes; to the Committee on
the Judiciary, and in addition to the Com-
mittee on Government Reform and Over-
sight, for a period to be subsequently deter-
mined by the Speaker, in each case for con-
sideration of such provisions as fall within
the jurisdiction of the committee concerned.

By Mr. NETHERCUTT (for himself, Mr.
CALVERT, Ms. LOFGREN, Mr. WELLER,
Ms. DUNN of Washington, Mr. BEREU-
TER, and Mr. SKEEN):

H.R. 3296. A bill to amend the Family and
Medical Leave Act of 1993 to apply the same
employer requirements to all persons; to the
Committee on Economic and Educational
Opportunities, and in addition to the Com-
mittee on Government Reform and Over-
sight, for a period to be subsequently deter-
mined by the Speaker, in each case for con-
sideration of such provisions as fall within
the jurisdiction of the committee concerned.

By Mr. OBERSTAR:
H.R. 3297. A bill to provide for improved ac-

cess to and use of the Boundary Waters
Canoe Area Wilderness, and for other pur-
poses; to the Committee on Resources.

H.R. 3298. A bill to provide for the estab-
lishment of the Voyageurs National Park
Intergovernmental Council, and for other
purposes; to the Committee on Resources.

By Mr. ROMERO-BARCELO (for him-
self and Mr. UNDERWOOD):

H.R. 3299. A bill to amend the Federal
Water Pollution Control Act to allow certain
States, including the territories of the Unit-

ed States, to apply for waivers from second-
ary treatment requirements for certain
ocean discharges, and for other purposes; to
the Committee on Transportation and Infra-
structure.

By Mr. SMITH of New Jersey (for him-
self, Mr. BARTLETT of Maryland, and
Mr. DORNAN):

H.R. 3300. A bill to amend title 10, United
States Code, to prohibit the Department of
Defense from selling, renting, or otherwise
providing sexually explicit material to any
individual; to the Committee on National
Security.

By Ms. WATERS:
H.R. 3301. A bill to amend the Community

Reinvestment Act of 1977 to require consider-
ation of a depository institution’s record
with regard to the number and amount of
fees imposed by the institution on consumer
accounts and consumer transactions, and for
other purposes; to the Committee on Bank-
ing and Financial Services.

H.R. 3302. A bill to amend the Federal De-
posit Insurance Act to provide additional de-
posit insurance coverage for accounts at de-
pository institutions which reduce net fee in-
come in any year by 50 percent or more, and
for other purposes; to the Committee on
Banking and Financial Services.

By Mr. WELDON of Pennsylvania (for
himself and Mr. KENNEDY of Rhode
Island):

H.R. 3303. A bill to establish a national
oceanographic partnership program to pro-
mote the national goals of assuring national
security, advancing economic development,
protecting quality of life, and strengthening
science education through oceanographic re-
search and development; to the Committee
on Resources, and in addition to the Com-
mittees on National Security, and Science,
for a period to be subsequently determined
by the Speaker, in each case for consider-
ation of such provisions as fall within the ju-
risdiction of the committee concerned.

By Mr. WELDON of Florida:
H.R. 3304. A bill to amend the Water Re-

sources Development Act of 1986 and the In-
ternal Revenue Code of 1986 to authorize ex-
penditures from the harbor maintenance
trust fund for certain beach erosion projects;
to the Committee on Transportation and In-
frastructure, and in addition to the Commit-
tee on Ways and Means, for a period to be
subsequently determined by the Speaker, in
each case for consideration of such provi-
sions as fall within the jurisdiction of the
committee concerned.

By Mr. LIVINGSTON:
H.J. Res. 175. Joint resolution making fur-

ther continuing appropriations for the fiscal
year 1996, and for other purposes; to the
Committee on Appropriations, and in addi-
tion to the Committees on Banking and Fi-
nancial Services, and the Budget, for a pe-
riod to be subsequently determined by the
Speaker, in each case for consideration of
such provisions as fall within the jurisdic-
tion of the committee concerned.

f

ADDITIONAL SPONSORS

Under clause 4 of rule XXII, sponsors
were added to public bills and resolu-
tions as follows:

H.R. 72: Mr. GIBBONS.
H.R. 206: Mr. FARR.
H.R. 448: Mr. ENGLISH of Pennsylvania.
H.R. 449: Mr. ENGLISH of Pennsylvania.
H.R. 940: Mr. HALL of Ohio.
H.R. 973: Mr. HAYES.
H.R. 1202: Mr. DORNAN.
H.R. 1210: Mr. DEFAZIO and Mr. MASCARA.
H.R. 1500: Mr. FAWELL.
H.R. 1627: Mr. CAMPBELL.
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H.R. 1692: Mr. FOX.
H.R. 1693: Mr. FOX.
H.R. 1694: Mr. FOX.
H.R. 1695: Mr. FOX.
H.R. 1713: Mr. NEY.
H.R. 1776: Mr. FOGLIETTA, Mr. CONDIT, Ms.

DELAURO, Mr. TORRICELLI, Mr. MCCRERY, and
Mr. EHRLICH.

H.R. 1889: Mr. CAMPBELL, Ms. WOOLSEY, and
Mrs. LOWEY.

H.R. 1893: Mr. ENGLIGH of Pennsylvania.
H.R. 2011: Mr. RAMSTAD and Mr. JACKSON.
H.R. 2024: Mr. WELLER.
H.R. 2026: Mr. CARDIN, Mr. MANTON, Mr.

BREWSTER, Mrs. LOWEY, Mr. OBERSTAR, Ms.
FURSE, Mr. BALLENGER, Mr. HERGER, Mr.
GIBBONS, and Mr. MOAKLEY.

H.R. 2128: Mr. SAM JOHNSON and Mr. BLI-
LEY.

H.R. 2193: Mr. COLEMAN, Mr. MCKEON, Mr.
DELLUMS, Mr. ORTIZ, and Mr. COMBEST.

H.R. 2270: Mr. CALVERT.
H.R. 2342: Mr. ROHRABACHER.
H.R. 2548: Mr. MONTGOMERY, Mr. ORTON,

Mr. MANZULLO, and Mr. FRELINGHUYSEN.
H.R. 2651: Ms. WATERS, Mr. ENSIGN, and Mr.

JACKSON.
H.R. 2724: Mr. OBERSTAR, Mr. HOLDEN, Mr.

YATES, Mr. MARKEY, and Mr. BROWN of Ohio.
H.R. 2725: Mr. OBERSTAR, Mr. HOLDEN, Mr.

YATES, Mr. MARKEY, and Mr. BROWN of Ohio.
H.R. 2795: Mr. ENGLISH of Pennsylvania.
H.R. 2796: Mr. GREEN of Texas and Mr. GOR-

DON.
H.R. 2803: Mr. HAMILTON.
H.R. 2807: Mr. MANTON, Mr. FRAZER, and

Mr. GILMAN.
H.R. 2820: Mrs. FOWLER and Mr. ENGLISH of

Pennsylvania.
H.R. 2910: Mr. LIPINSKI and Ms. NORTON.
H.R. 2933: Mr. JOHNSON of South Dakota.
H.R. 2968: Mr. BAKER of Louisiana.
H.R. 2978: Mr. FAZIO of California.
H.R. 3059: Mr. BORSKI and Mr. ENGEL.
H.R. 3067: Mr. BROWN of California, Mr.

DEUTSCH, and Mr. BEREUTER.
H.R. 3119: Mr. NEY
H.R. 3142: Mr. THORNBERRY, Mr. COLLINS of

Georgia, Mr. YOUNG of Alaska, Mr. GILMAN,
Mr. HERGER, Mr. EVERETT, and Mr. PASTOR.

H.R. 3149: Mr. CAMP.
H.R. 3195: Mr. INGLIS of South Carolina,

Mr. CALVERT, Mr. CLYBURN, and Mr. SPRATT.
H.R. 3226: Mrs. MORELLA.
H.R. 3246: Ms. DELAURO.
H.R. 3261: Ms. FURSE and Mr. ORTON.
H.R. 3267: Mrs. KELLY, Mr. TRAFICANT, Mr.

NADLER, Mr. BOEHLERT, and Mr. COBLE.
H.J. Res. 127: Mr. ALLARD.
H. Con. Res. 10: Mr. JOHNSON of South Da-

kota.
H. Con. Res. 47: Mr. OBEY, Mr. JOHNSON of

South Dakota, Mr. BRYANT of Texas, and Ms.
DELAURO.

H. Con. Res. 50: Mr. EMERSON.
H. Con. Res. 154: Mr. LAZIO of New York,

Mr. KENNEDY of Rhode Island, Mr. GONZALEZ,
Mr. LEWIS of California, Mr. JACKSON, Mr.
BALLENGER, Mr. TATE, Mrs. FOWLER, Mr. KIL-
DEE, Mr. STUPAK, Mr. BILIRAKIS, Mr. AN-
DREWS, Mr. ZELIFF, Mr. LEWIS of Georgia,
Mr. BLUTE, Mr. BARTON of Texas, Mr. TAYLOR
of North Carolina, Mr. MORAN, Mrs. MYRICK,
Mr. ORTON, Ms. KAPTUR, Mr. HASTINGS of
Florida, Mr. HYDE, Mr. KENNEDY of Massa-
chusetts, Mr. DELLUMS, Mr. PAYNE of New
Jersey, Ms. WOOLSEY, Mr. DEFAZIO, Mr.
FRANKS of New Jersey, and Ms. DELAURO.

H. Res. 49: Mr. WAXMAN and Mr. BEREUTER.

f

AMENDMENTS

Under clause 6 of the rule XXIII, pro-
posed amendments were submitted as
follows:

H.R. 1675
OFFERED BY: MR. NADLER

(Page and line number references are to
Amendment No. 1)

AMENDMENT NO. 3: Strike section 10 (page
23, lines 3 through 10).

H.J. RES. 175
OFFERED BY: MR. GEKAS

AMENDMENT NO. 1: At the appropriate
place, insert the following new section:
SEC. . AUTOMATIC CONTINUING RESOLUTION.

(a) IN GENERAL.—Chapter 13 of title 31,
United States Code, is amended by inserting
after section 1310 the following new section:
‘‘§ 1311. Continuing appropriations

‘‘(a)(1) If any regular appropriation bill for
a fiscal year does not become law prior to
the beginning of such fiscal year or a joint
resolution making continuing appropriations
is not in effect, there is appropriated, out of
any moneys in the Treasury not otherwise
appropriated, and out of applicable corporate
or other revenues, receipts, and funds, such
sums as may be necessary to continue any
project or activity for which funds were pro-
vided in the preceding fiscal year—

‘‘(A) in the corresponding regular appro-
priation Act for such preceding fiscal year;
or

‘‘(B) if the corresponding regular appro-
priation bill for such preceding fiscal year
did not become law, then in a joint resolu-
tion making continuing appropriations for
such preceding fiscal year.

‘‘(2) Appropriations and funds made avail-
able, and authority granted, for a project or
activity for any fiscal year pursuant to this
section shall be at a rate of operations not in
excess of the lower of—

‘‘(A) the rate of operations provided for in
the regular appropriation Act providing for
such project or activity for the preceding fis-
cal year.

‘‘(B) in the absence of such an Act, the rate
of operations provided for such project or ac-
tivity pursuant to a joint resolution making
continuing appropriations for such preceding
fiscal year,

‘‘(C) the rate of operations provided for in
the House or Senate passed appropriation
bill for the fiscal year in question, except
that the lower of these two versions shall be
ignored for any project or activity for which
there is a budget request if no funding is pro-
vided for that project or activity in neither
version,

‘‘(D) the rate provided in the budget sub-
mission of the President under section
1105(a) of title 31, United States Code, for the
fiscal year in question, or

‘‘(E) the annualized rate of operations pro-
vided for in the most recently enacted joint
resolution making continuing appropriations
for part of that fiscal year.

‘‘(3) Appropriations and funds made avail-
able, and authority granted, for any fiscal
year pursuant to this section for a project or
activity shall be available for the period be-
ginning with the first day of a lapse in ap-
propriations and ending with the earlier of—

‘‘(A) the date on which the applicable regu-
lar appropriation bill for such fiscal year be-
comes law (whether or not such law provides
for such project or activity) or a continuing
resolution making appropriations becomes
law, as the case may be, or

‘‘(B) the last day of such fiscal year.
‘‘(b) An appropriation or funds made avail-

able, or authority granted, for a project or
activity for any fiscal year pursuant to this
section shall be subject to the terms and
conditions imposed with respect to the ap-

propriation made or funds made available for
the preceding fiscal year, or authority grant-
ed for such project or activity under current
law.

‘‘(c) Appropriations and funds made avail-
able, and authority granted, for any project
or activity for any fiscal year pursuant to
this section shall cover all obligations or ex-
penditures incurred for such project or activ-
ity during the portion of such fiscal year for
which this section applies to such project or
activity.

‘‘(d) Expenditures made for a project or ac-
tivity for any fiscal ear pursuant to this sec-
tion shall be charged to the applicable appro-
priation, fund, or authorization whenever a
regular appropriation bill or a joint resolu-
tion making continuing appropriations until
the end of a fiscal year providing for such
project or activity for such period becomes
law.

‘‘(e) No appropriation is made by this sec-
tion for a fiscal year for any project or activ-
ity for which there is no authorization of ap-
propriations for such fiscal year.

‘‘(f) This section shall not apply to a
project or activity during a fiscal year if any
other provision of law (other than an author-
ization of appropriations)—

‘‘(1) makes an appropriation, makes funds
available, or grants authority for such
project or activity to continue for such pe-
riod, or

‘‘(2) specifically provides that no appro-
priation shall be made, no funds shall be
made available, or no authority shall be
granted for such project or activity to con-
tinue for such period.

‘‘(g) For purposes of this section, the term
‘regular appropriation bill’ means any an-
nual appropriation bill making appropria-
tions, otherwise making funds available, or
granting authority, for any of the following
categories of projects and activities:

‘‘(1) Agriculture, rural development, and
related agencies programs.

‘‘(2) The Departments of Commerce, Jus-
tice, and State, the judiciary, and related
agencies.

‘‘(3) The Department of Defense.
‘‘(4) The government of the District of Co-

lumbia and other activities chargeable in
whole or in part against the revenues of the
District.

‘‘(5) The Departments of Labor, Health and
Human Services, and Education, and related
agencies.

‘‘(6) The Department of Housing and Urban
Development, and sundry independent agen-
cies, boards, commissions, corporations, and
offices.

‘‘(7) Energy and water development.
‘‘(8) Foreign assistance and related pro-

grams.
‘‘(9) The Department of the Interior and re-

lated agencies.
‘‘(10) Military construction.
‘‘(11) The Department of Transportation

and related agencies.
‘‘(12) The Treasury Department, the U.S.

Postal Service, the Executive Office of the
President, and certain independent agencies.

‘‘(13) The legislative branch.’’.
(b) CONFORMING AMENDMENT.—The analysis

of chapter 13 of title 31, United States Code,
is amended by inserting after the item relat-
ing to section 1310 the following new item:

‘‘1311. Continuing appropriations.’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to fiscal years beginning after September 30,
1995.
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The Senate met at 10 a.m., and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Dear Father, help us to use things
and love people rather than using peo-
ple and loving things. Enable us all
through this day to communicate es-
teem and affirmation to the people
with whom we work. Help us to take
time to express our gratitude for who
people are, not just for what they do.
Make us sensitive to those burdened
with worries, problems, or heartaches
and help us to make time to listen to
them. May we take no one for granted.

Gracious God, we want to live this
entire day with a sure sense of Your
presence with us. Our desire is to do
every task for Your glory, speak every
word knowing You are listening. Re-
mind us that every thought, feeling,
and attitude we have is open to Your
scrutiny. We commit ourselves to work
for You with excellence so that when
this day is done we will have that sheer
delight of knowing we did our best for
You. In the name of our blessed Lord.
Amen.

f

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader, Senator
LOTT of Mississippi, is recognized.

f

SCHEDULE

Mr. LOTT. Thank you, Mr. President.
Mr. President, this morning the Sen-

ate will immediately resume consider-
ation of Calendar No. 201, Senate Joint
Resolution 21, the constitutional
amendment limiting congressional
terms. Debate between now and 12 noon
is equally divided in the usual form.

Under a previous order, at noon the
Senate will begin 30 minutes of debate
on H.R. 3103, the health insurance re-
form bill.

Following that debate, the Senate
will recess between the hours of 12:30
and 2:15 for the weekly policy con-
ferences to meet.

Shortly, it is expected, we will be
able to reach unanimous consent which
will allow for the vote on passage of
the health insurance reform bill to
occur at 2:15 this afternoon.

Following that vote, the Senate will
debate the cloture motion on term lim-
its with the vote on cloture occurring
at 3:45 today.

The Senate may consider any other
legislative items during today’s session
that can be cleared on both sides for
action.

Mr. President, I yield the floor.

f

RESERVATION OF LEADER TIME

The PRESIDING OFFICER (Mr.
SANTORUM). Under the previous order,
leadership time is reserved.

f

CONSTITUTIONAL AMENDMENT TO
LIMIT CONGRESSIONAL TERMS

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of Senate Joint
Resolution 21, a joint resolution pro-
posing a constitutional amendment
limiting congressional terms, which
the clerk will report.

The legislative clerk read as follows:
A joint resolution (S.J. Res. 21) proposing

a constitutional amendment to limit con-
gressional terms.

The Senate resumed consideration of
the joint resolution.

Pending:
Thompson (for Ashcroft) amendment No.

3692, in the nature of a substitute.
Thompson (for Brown) amendment No. 3693

(to amendment No. 3692), to permit each

State to prescribe the maximum number of
terms to which a person may be elected to
the House of Representatives and the Senate.

Thompson (for Ashcroft) amendment No.
3694, of a perfecting nature.

Thompson (for Brown) amendment No. 3695
(to amendment No. 3694), to permit each
State to prescribe the maximum number of
terms to which a person may be elected to
the House of Representatives and the Senate.

Thompson amendment No. 3696, to change
the length of limits on Congressional terms
to 12 years in the House of Representatives
and 12 years in the Senate.

Thompson (for Brown) amendment No. 3697
(to amendment No. 3696), to permit each
State to prescribe the maximum number of
terms to which a person may be elected to
the House of Representatives and the Senate.

Thompson motion to recommit the resolu-
tion to the Committee on the Judiciary with
instructions.

Thompson (for Ashcroft) amendment No.
3698 (to the motion to recommit), to change
instructions to report back with limits on
Congressional terms of 6 years in the House
of Representatives and 12 years in the Sen-
ate.

Thompson (for Brown) modified amend-
ment No. 3699 (to amendment No. 3698), to
change instructions to report back with lan-
guage allowing each State to set the terms
of members of the House of Representatives
and the Senate from that State.

The PRESIDING OFFICER. Under
the previous order, the time for debate
until noon today is equally divided and
controlled in the usual form.

Who yields time?
Mr. THOMPSON addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Tennessee.
Mr. THOMPSON. Mr. President, I

thank the Chair.
Mr. President, several of my col-

leagues have expressed a desire to
speak on the term limits amendment.
As they work their way to the floor, I
would like to make a couple of com-
ments.

We have had a good debate in the last
couple of days on term limits. It has
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taken about 50 years to get such a
clear vote to the floor, and I can assure
the President that it will not take an-
other 50 years to get another vote on
it. It is an idea that is not only de-
manded by the American people, but I
think more and more the people in this
body understand that we are incapable
institutionally now of dealing with the
problems facing this country under the
current setup.

One could not be anything but
amazed and somewhat saddened to lis-
ten to that giant oak of a man, Senator
ALAN SIMPSON from Wyoming, yester-
day as he recounted his experiences of
three terms in this body. It was with a
twinkle in his eye—because he always
has a twinkle in his eye even under the
most serious circumstances—but some-
what with a heavy heart as he is leav-
ing this body after this year that he
had to recount one more time what ev-
eryone in this body knows behind
closed doors; that is, that we are bank-
rupting our country; that our Social
Security system cannot survive as cur-
rently constituted; that Medicare will
fall; that within a relatively few years
a handful of programs and the interest
on the national debt will take all of
our revenues. He has seen this happen
in his work on the entitlement com-
mission, which is a bipartisan entitle-
ment commission, and it comes to this
same result, Democrats and Repub-
licans alike. It was an almost unani-
mous report coming out of there saying
basically that we are on the road to de-
struction for this country.

We probably cannot do enough wrong
over the next 2 or 3 years, or maybe
even past that, to really run our ox to-
tally in the ditch. But just as sure as I
am standing here, catastrophe lies
down the road, and we are all fiddling
while Rome continues to burn. That is
what this constitutional amendment
for term limits is all about because we
are putting reelection above all else.
Reelection requires spending because
that is the way we buy votes with tax-
payers’ own money—by giving it back
to them a little bit at a time. That is
the cruel, hard truth. I do not claim to
be the first one that said it.

In looking over some old documents
in books, I ran across a quotation from
Senator Danforth of Missouri who
served in this body, who had the re-
spect, I believe, of everyone on both
sides of the aisle. As he left, he said
these words:

Deep down in our hearts, we believe that
we have been accomplices to something ter-
rible and unforgivable to this wonderful
country. Deep down in our hearts, we know
that we have bankrupted America and that
we have given our children a legacy of bank-
ruptcy. We have defrauded the country to
get ourselves elected.

Those are harsh words spoken by a
gentle man just as Senator SIMPSON did
yesterday. All of the pundits and folks
in the media who are only concerned
about wins and losses and numbers of
votes will have their day perhaps this
time because we will have a vote this

afternoon. But I can assure you that on
down the road, as the consequences of
our actions become clearer and clearer
and clearer, the time will come with
the success of a constitutional amend-
ment for term limits.

One of our distinguished colleagues
took the floor yesterday opposing term
limits, and it seems that he took the
matter somewhat personally. He oper-
ated under the assumption that this
amendment cannot possibly be any-
thing other than an attack, a personal
attack, on Members who have been
here for a long time, and he seems to
take it as such; it cannot be anything
but based on an assumption that every-
body that comes to the U.S. Congress
is coming to line their own pockets. He
said that he thought basically that was
the assumption for the term limits
movement—that we wanted to get even
with somebody; that we wanted to pun-
ish somebody.

That is not it, Mr. President. That is
not it. Had he listened to the debate,
listened to Senator SIMPSON, listened
to Senator BROWN, who served in the
House and the Senate—and he is also
leaving this body of his own volition to
return to private life—Senator
ASHCROFT, and the other Members, I
think he would have found a gentleness
of approach, a gentleness of spirit, of
sincerity, and a concern for the future
of this country.

This is not about getting even. This
is not about besmirching the reputa-
tion of those who have served here be-
fore so gallantly. This is not about de-
filing the names of the giants who have
walked these aisles.

As I said, yesterday, I used to sit up
here in the galleries, not much more
than a small boy, and look at these
giants whose shoulders we stand on
today, and listened to their debates.
Back in a time not too long ago when
we had more time to debate, we had
more time to reflect, the Government
had not grown quite so large. We were
still balancing the budget in this coun-
try as late as 1969.

A good argument can be made that
our system has worked pretty well now
for a long period of time. The only
problem is now that circumstances
have changed. Our Founding Fathers
never could have anticipated a profes-
sional Congress, but our Founding Fa-
thers could anticipate changes in soci-
ety and circumstances. They could not
probably have ever guessed of the mod-
ern technological miracles we have
today such as television, such as the
fax machine, such as airplanes, and the
vast numbers of things bringing people
to Washington, DC, wanting more—
wanting more programs, wanting more
money, wanting a bigger share: ‘‘Yes, I
know you have to balance the budget
but take a look at ours; this is dif-
ferent,’’ which we get day in and day
out, day in and day out.

Over the past relatively few decades,
it has resulted in a situation where, as
I said before, a relatively few, a hand-
ful of programs are going to take all of

the revenues that we have. Those who
are concerned about children, there
will be no money for children’s pro-
grams. Those who are concerned about
the elderly, there will be no money for
that. Infrastructure, many thoughtful
people in this country, with whom I
agree, say that in some areas we ought
to be spending more on infrastruc-
ture—roads and bridges are falling into
disrepair; research and development,
things that will make us stronger in
the future, we are not spending enough
on that.

The reason, of course, is that there is
no immediate political payoff. If you
cannot send somebody a check in the
mail before the next election, there is
no immediate political payoff, and it
comes right back around again. Our de-
sire for constant reelection pushes the
spending, pushes the growth of Govern-
ment, and pushes the next generation
into bankruptcy just as surely as I am
standing here.

That is what this is about, trying to
come up with a system, adjusting
under the Constitution as our Found-
ing Fathers anticipated and as they
provided for in the Constitution, a
thoughtful deliberation, which is very
difficult to get. It has to pass here by
a two-thirds vote and then be sent to
the States, and the States have 7 years
to ratify it—a very long and difficult
process. So it is not radical. It is a con-
servative process based on the prin-
ciples of the Founding Fathers.

So that is what it is about, trying to
come up with a system, trying to ad-
just our system in a way so that we are
better equipped to deal with the prob-
lems we do not seem to be able to deal
with today.

Would it solve all of our problems?
Certainly not. Would we immediately
start balancing the budget and would
the prestige of Congress immediately
change? Probably not. But we would be
on the right path. If we try something
long enough and keep getting the same
results, is it not, when the stakes are
so high, incumbent upon us to try
something a little bit different? As
much as most of us respect and revere
this institution—and I do—it has never
made any sense to me to struggle so
hard and sacrifice so much to become a
Member of a body that you do not re-
spect. But despite our respect, we must
recognize that among the American
people it is not there anymore. It is not
there the way it should be.

So in our constant scramble to sup-
posedly be responsive and give people
what they want, that is, money, pro-
grams, expanded in many cases at 10
percent a year ad infinitum, which we
all know cannot be sustained, we are
creating the enmity of the American
people at the same time, as if they
were not aware of all of these wonder-
ful things we were supposedly doing for
them.

It has been pointed out that we would
lose the benefit of the services of many
people who have served long terms in
this body before, and that is true.
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There is no question but that term lim-
its would deprive us of the services of
some good people. But I urge, Mr.
President, that as we continue this de-
bate we refrain from personalizing this
debate. This has nothing to do with
myself. This has nothing to do with in-
dividual Members who are currently
serving in this body. We will be lucky
if they remember us 24 hours after we
leave.

This has to do with the institution.
This has to do with the country. This
has to do with the kind of institution
that this country needs in order to
carry us into the next century to cope
with these terrible problems. Certainly
we would lose some valuable experi-
ence, but in all candor the experience
that we have has not shown or dem-
onstrated the ability to keep us out of
the fiscal and reputation quagmire we
see in Congress today.

We would lose some expertise, but
what would we gain? We have 250 mil-
lion people in this country. Under the
current system where the incumbent
has all of the advantages because of the
spending I referred to and because of
the reciprocation by those who have
the money spent on them, usually in
terms of campaign support, incumbents
even in revolutionary years are re-
elected at the rate of 90 percent if they
choose to stand for reelection.

So we have a small fraction of 1 per-
cent of the people who have a realistic
chance, a realistic opportunity to serve
in this body. Most good people now do
not bother. If the system were opened
up to these positions after 12 years, 12
years is by some measures not a great
deal of time but by some measures it is
not a short period of time either. It is
much longer than George Washington
served. It is longer than Thomas Jeffer-
son served. They managed to make a
name for themselves in less than 12
years. So it is not an onerous, punish-
ing type of proposition. But look at
what expertise and experience we
would bring into the system if people
knew these positions were going to be
open from time to time. We would have
people coming in from the private sec-
tor. We would have people with ac-
knowledged experience in business and
labor, in farming, in being a mother
and a father to mix and mingle with
those who have already been here for a
while.

Senator FRIST, my colleague from
Tennessee, pointed out the number of
physicians we used to have in this
body, a high percentage of physicians
when the country was first founded,
members of the clergy. You do not see
that much anymore. I simply think
that if we had the system open, it
would encourage more people, knowing
they could not stay forever when they
came, that it would be not a career for
them but an interruption to a career,
and they would come in with that expe-
rience, bring it to bear on their public
service and, while they were here, I
think would be more likely to do what
it would take to speak the plain truth

even if they risked the voters getting
angry at them and sending them home
a little prematurely because they are
going home anyway. It would not be a
catastrophic condition. I believe we
would see a little more courage, a little
more ability to stand up to the tough
challenges that this country is going to
face.

So just to attempt to refocus as we
begin the morning—I see Senator BYRD
is in the Chamber—I reiterate this is
not about vindictiveness. It is not
about personalities. It is not about
quick fixes. It is a sincere effort on the
part of many people around this coun-
try and in this body to think in terms
of how best can we be equipped.

The current system arguably has
served us very well for a long period of
time. But is it not incumbent upon us
to make adjustments as we go along to
better equip ourselves to cope with the
problems that we are leaving the next
generation?

Mr. President, I yield the floor.
The PRESIDING OFFICER. Who

yields time?
Mr. BYRD. Mr. President, I yield my-

self such time as I might consume.
The PRESIDING OFFICER. The Sen-

ator from West Virginia.
Mr. BYRD. I thank the Chair.
Mr. President, I compliment those

Senators on both sides of the aisle and
those on both sides of the question. Ev-
eryday we disagree about one thing or
another, and so we can expect to dis-
agree in this instance, on this issue. I
have nothing but the utmost respect,
however, for those Senators who hold a
different viewpoint from the one that I
hold and that I will undertake to ex-
press.

Mr. President, proposing to amend
the Constitution of the United States
is one of the most serious and profound
endeavors that this or any other Con-
gress can undertake. It is not an act
that any Senator or any Member of the
House of Representatives, having
sworn to support and defend the Con-
stitution, can take lightly or inadvert-
ently or absent great deliberation. On
the contrary, a constitutional amend-
ment must be considered thoroughly
and exhaustively if it is going to be
adopted here and ratified in the States.
All of its ramifications must be rooted
out and fully understood.

While some may believe that it is im-
portant to consider an amendment
with deference to the views of the
American people—and I think that is
important—I believe it is equally im-
portant that we also maintain a deep
respect for the wisdom and the vision
of those Framers who painstakingly
crafted the Constitution 209 years ago.

It is extremely important, then, par-
ticularly as we consider a constitu-
tional amendment to limit the service
of Members of the House of Representa-
tives and the Senate, that each of us
looks beyond the opinion polls, beyond
the radio talk shows, beyond the op-ed
pages. We must, as I believe our duty
requires, go beyond the rhetoric, the

political posturing and pandering and
the 30-second sound bites that have en-
veloped this issue.

Instead, we must look back, back to
the history of the Federal Convention
of 1787. Cicero said, ‘‘To be ignorant of
what occurred before you were born is
to remain always a child.’’ So, let us
look back. It is paramount, I think,
that we take the time to understand
and reflect on what the Founding Fa-
thers intended, but before proceeding
down that path, I think it is also im-
portant to point out the often over-
looked fact that a limit on the terms of
the Members of Congress already exists
in the Constitution.

Here in my hand is my Contract With
America. I took an oath to support and
defend it. I have taken that oath many
times. It is the Constitution of the
United States, and in article I, section
2, a limit is placed on the terms of the
Members of the House of Representa-
tives, and in article I, section 3 of the
Constitution—not the so-called Con-
tract With America—the Constitution,
article I, section 3, a limitation of 6
years is placed upon the terms of U.S.
Senators.

And so, Mr. President, by that very
language that was written into this
Constitution, one can see that Mem-
bers of Congress have already been sub-
jected to limited terms—2 years in the
case of the House and 6 years in the
Senate.

Consequently, what we are debating
here with respect to this proposed con-
stitutional amendment is not a term
limits amendment, per se, but rather
an amendment that would limit the
tenure, an amendment that would
limit the service of a Member of Con-
gress; a vastly different proposition, a
limitation on the service of Members of
the Senate, a limitation on the service
of Members of the House.

I am hardly surprised that when pro-
ponents of the so-called term limits
amendment refer to the Framers, they
do so to evoke the image of a citizen
legislator as a way of bolstering sup-
port for their cause. They say we need
to amend the Constitution in order to
preserve the Framers’ original vision of
individuals who would set aside their
plows—as did Cincinnatus in the year
458 B.C.—to serve this great Republic,
only to return to their fields as swiftly
as possible. Citizen legislators! Well, I
am a citizen. I am a citizen legislator.
I do not look at service here as a
hobby, something I should engage in
for one or two terms. I look upon it as
a service which I can contribute to my
State and my country.

When I think about those men who
labored to write the Constitution—men
like James Madison who served in the
other body four terms, not a maximum
of three terms, he served four terms in
the House of Representatives—George
Mason, James Wilson, Benjamin
Franklin and others who labored to
write the Constitution—I have serious
doubts about the veracity of that
claim. That such men could truly em-
brace that bucolic notion is, at best,
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dubious, particularly in light of the
fact that these were men who devoted
nearly all of their adult lives to public
service. No one, then, should be misled
by this romanticized interpretation of
the Framers’ views.

The lack of a provision in the Con-
stitution limiting the tenure of Mem-
bers of Congress was certainly no over-
sight. In fact, the issues of terms and
tenure were discussed by the delegates
on several different occasions.

As early as May 29, 1787, days after
the requisite number of delegates had
taken their place in Philadelphia, the
so-called Virginia plan was laid before
the participants. May 29, that is my
wedding anniversary. Next May 29, the
good Lord willing, my wife and I will
have been married 59 years. So it is
easy for me to remember the day on
which Edmund Randolph submitted his
plan—May 29, 1787. That plan, which
would become the basis from which the
convention worked, was offered by the
State’s Governor, Edmund Randolph,
on behalf of his fellow delegates from
Virginia. The Virginia, or Randolph,
plan proposed 15 resolutions for the for-
mation of a government, with the
fourth and fifth resolutions directly ad-
dressing the issues of terms and tenure.

It is instructive to note that with re-
spect to tenure for Members of the
House and Senate, both the fourth and
fifth resolutions of the Virginia plan
remained silent. Neither offered the as-
sembled delegates a specific rec-
ommendation. On the contrary, the
spaces on the page stipulating how
long it would be before a Member
would be ‘‘incapable of reelection,’’
were simply left blank. Moreover, by
June 12, after initially debating the
issue of term length, the Convention
unanimously agreed to strike the
clauses in both the fourth and fifth res-
olutions limiting reelection. Here we
have, then, the assembled delegates to
the Federal Convention refusing to
limit the number of terms a member of
the proposed national legislature could
serve.

Mr. President, notwithstanding their
unanimous agreement on the matter of
tenure, we also know from Madison’s
notes on the debates that there was a
wide range of views among the dele-
gates as to how long a Senator’s term
should be. While there was a general
consensus that, of the two legislative
bodies, the Senate was to be the one of
greater deliberation, greater stability,
greater continuity, the duration of
that term was the subject of much de-
bate.

On June 12, which happens to be my
lovely wife’s birthday—but she was not
around on the June 12 that I am talk-
ing about—on June 12, 1787, for exam-
ple, before striking the clause limiting
tenure, the delegates turned their at-
tention to the issue of term length.
While in the Committee of the Whole,
the first proposal for senatorial terms
came from Richard Spaight of North
Carolina, who thought that 7 years
would be a proper amount of time.

Roger Sherman thought 7 years was
too long, arguing that if Senators did
their jobs well, they would be re-
elected, and if they ‘‘acted amiss, an
earlier opportunity should be allowed
for getting rid of them.’’ As a com-
promise, Sherman thought a term of 5
years suitable.

Edmund Randolph, who offered the
original Virginia plan, weighed in on
the matter with the observation that
the object of the Senate would be to
control the House. If it were not a firm
body, according to Randolph, the
House, by virtue of its superior number
of Members, would overwhelm the Sen-
ate. Madison agreed. He considered a 7-
year term appropriate and not giving
too much stability to the Senate. On
the contrary, Madison ‘‘conceived it to
be of great importance’’ that a stable
and firm government, ‘‘organized in
the republican form,’’ was what the
people desired. With that, the delegates
adopted a 7-year Senate term by a vote
of 8 to 1.

On June 25 and June 26, the delegates
returned to the issue of senatorial
terms. Nathaniel Gorham of Massachu-
setts initially suggested a 4-year term,
with one-fourth of the Senate to be
elected every year. Roger Sherman of
Connecticut proposed a 6-year term.
George Read of Delaware went so far as
to suggest that Senators hold their of-
fices ‘‘during good behavior,’’ thus, in
effect, constituting a lifetime term.

Despite these differences, the dele-
gates did, as we know, eventually agree
to a 6-year term. But even that deci-
sion was tempered with a ‘‘check’’ by
requiring that one-third of the Senate
stand for election every 2 years, a pro-
vision aimed at ensuring the frequent
participation in the electoral process
of the State legislatures, whose mem-
bers, prior to the adoption of the 17th
amendment in 1913, were charged with
selecting Members of the U.S. Senate.

Mr. President, clearly, the underly-
ing issue for the delegates to the Fed-
eral Convention, as it should be for us
here today, was the degree to which
limited tenure, the degree to which
limited service in office would ad-
versely impact on the level of experi-
ence gained by a Member of Congress.

Mr. President, one of the great ad-
vantages that comes from allowing
voters to return their Representatives
and Senators to Congress again and
again is that Members of Congress are
able to gain experience in the legisla-
tive process—the experience. It is a
process that has become increasingly
difficult to master. James Madison un-
derstood that. He told us right there in
Federalist No. 53 that a crucial part of
experience ‘‘can only be attained, or at
least thoroughly attained,’’ by the ac-
tual experiences a person gains as a re-
sult of practicing his craft.

I shall read from Federalist Paper
No. 53 this excerpt:

No man can be a competent legislator who
does not add to an upright intention and a
sound judgment a certain degree of knowl-
edge of the subjects on which he is to legis-

late. A part of this knowledge may be ac-
quired by means of information which lie
within the compass of men in private as well
as public stations. Another part can only be
attained, or at least thoroughly attained, by
actual experience in the station which re-
quires the use of it.

No Senator, Mr. President, can gar-
ner more experience as a legislator,
and no Member of the House can be-
come a more seasoned Member of that
body, through the route of constitu-
tionally mandating limited service in
the Senate or in the House.

I know of no other profession in
which we actually consider experience
a disadvantage. Would anyone needing
open heart surgery seriously consider
going to someone who had never per-
formed the operation? Or would one
tend to seek out a seasoned surgeon
who had performed many such oper-
ations, perhaps hundreds?

I recently had the experience of hav-
ing a root canal done. It was the second
such that I had experienced. Would I
have felt confident in the hands of
someone who just walked in off the
street or in the hands of someone who
had practiced only, say, for 6 months?
When that drill starts twirling and
whirling and cutting, throwing the
dust, I feel better that the person who
is handling that drill is a person long
experienced. The individual who per-
formed my root canal had done perhaps
40,000 to 50,000 such operations over a
long period of time. I submit that the
answer is obvious. Only in the area of
public service are the people being
asked to believe that less is really
more.

I do not like to fly. I never have liked
to fly, and when I have been on an air-
liner in a storm I have always felt bet-
ter believing that that pilot possessed
the long experience that gave me the
confidence that I needed so much at
that point in time.

Mr. President, we are discussing an
amendment to the Constitution that
would, by definition, create a class of
legislators who would, for virtually all
of their service, remain relatively inex-
perienced. Patrick Henry said in a
speech delivered in the Virginia House
of Delegates, in 1775, ‘‘I have but one
lamp by which my feet are guided, and
that is the lamp of experience.’’ Ben-
jamin Franklin, in ‘‘Poor Richard’s Al-
manac,’’ said, ‘‘Experience keeps a dear
school, but fools will learn in no
other.’’

There is no substitute for it—none! It
takes years to master many of the dif-
ficult issues with which this country
must contend, but here we are, discuss-
ing an amendment to the Constitution
that would, by definition, create a
class of legislators who would, for vir-
tually all of their service, remain rel-
atively inexperienced.

Clear comprehension of national de-
fense policy or the Federal budget or
tax issues does not come without long,
long years of study and experience.
Yet, this amendment implies that we
can cure the Nation’s ills if only we
can find a way to eliminate, or at least
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reduce, experience. It is really a turn-
ing of logic on its head.

Additionally, I wonder if the pro-
ponents of the amendment have consid-
ered the effect which limiting terms
may have on the careful attempt by
the Framers to balance the power of
the small States and those with larger
populations. There has historically
been a desirable offset, an advantage
that such experience can bring to a
State like Rhode Island or North Da-
kota or Montana or my own State of
West Virginia. As it is now, a small
State can have confidence that if its
Members are in the other body long
enough under the system of seniority,
they may become chairmen of impor-
tant committees.

Under this amendment, the small
States will be at the mercy of the large
States. The few large States will con-
trol the House of Representatives
under this amendment. They would de-
termine who would serve as chairmen
of the committees. The small States
will be at a great disadvantage. The
large States will be able to control the
committee chairmanships in the other
body. The other States will not be in a
position to control, but will be con-
trolled by the large States. How can a
small State, stripped of even the ad-
vantage of an experienced legislator,
hold its own against the more populous
States, which have a numerical advan-
tage in the House of Representatives?

Mr. President, I will also point out
that the issue of experience goes well
beyond the ability of a single Member
of Congress to offer effective represen-
tation to a State or district. Indeed,
the lack of experience on the part of
the whole would affect each and every
one of us in this Chamber or in the
House of Representatives. For to whom
is the inexperienced legislator to look
for guidance if all of his colleagues are
inexperienced? When we have our de-
bates on national defense, I listen to
SAM NUNN. He has no equal in this body
when it comes to knowledge of mili-
tary affairs—national defense. I listen
to him. I do not have that knowledge.
I serve on his committee. I have been
serving there 3 or 4 years. But SAM
NUNN possesses the knowledge that not
only benefits him and his own constitu-
ents, but benefits me and my constitu-
ents, and benefits every other Member
of this body. We look to him for guid-
ance.

What about a PAT MOYNIHAN, when
we think about legislation affecting
Social Security or welfare? He has been
here 19 years, and he has gained
through the experience. So I listen to
him. With whom do Members of the
Senate discuss defense issues if there is
no SAM NUNN? Or foreign affairs, if
there is no J. William Fulbright, or if
there is no RICHARD LUGAR? From
whom do the less experienced Members
seek advice on the difficult issue of im-
migration? I go to ALAN SIMPSON on
matters affecting immigration. I do
not serve on the committee that has
jurisdiction over that subject matter,

so I go to someone who serves on that
committee and who, by virtue of his
long service and experience, is in a po-
sition to advise me. The same thing
can be said about the freshman legisla-
tor who is concerned with the issue of
Medicaid or Medicare. Again, I would
look to PAT MOYNIHAN.

So each of us seeks out the advice of
senior colleagues on these other mat-
ters. Each of us looks to the more expe-
rienced Senator when trying to under-
stand the great issues that face this
body. Each of us seeks advice. All of us
benefit from that advice and that expe-
rience.

The problem with the issue of term
limits is that it is but another quick
fix in the growing list of quick fixes
which have been advocated by those
who seek easy answers to our Nation’s
complex problems. Well, there is an
easy answer to every problem. But, un-
fortunately, those easy answers are
usually the wrong answers.

In each of the last six congressional
elections, less than 40 percent of the
voting age population in this country
actually voted—less than 40 percent.
Interest in Government, generally, is
not very high. I believe that putting
congressional elections on a sort of
automatic pilot would very likely have
the unintended effect of further lessen-
ing that voter interest—meaning that
Members of Congress would, instead of
drawing closer to the folks at home,
likely become even more distant. Vot-
ers would, I fear, tend to not even both-
er to follow the views of a Member in
his or her second term, since that indi-
vidual could not run for the same office
again anyway.

Consider that what we may be doing
here, in the case of the second term for
a Senator, should this amendment be
adopted—which God avert—is to create
an individual accountable to abso-
lutely no one in his second term in the
Senate. Once he is elected to that sec-
ond term and walks up there and takes
the oath, he can forget about his con-
stituents. He need not be obligated to
them. He cannot be elected to a third
term. He or she could vote any way
they pleased, cutting a deal that bene-
fits them or rip off the Public Treasury
with wild abandon, because there
would be no election or voter scrutiny
to worry about. Why even bother to an-
swer the mail in that second term? He
will be looking at every lobbyist who
walks in the door of the office as a po-
tential employer. ‘‘That is the guy I
will be working for, perhaps, after this
6-year term is up. I cannot run again
for reelection. So he is a potential em-
ployer. I should align myself with his
interests and feather my own nest in
that fashion.’’

Mr. ASHCROFT. Will the Senator
yield?

Mr. BYRD. I am happy to yield.
Mr. ASHCROFT. Is the Senator rep-

resenting that, because a person is
term limited he will automatically ig-
nore his constituency? I ask that ques-
tion because I spent two terms as Gov-

ernor of my State. In my second term
as Governor, I was term limited. But
the kind of considerations which the
Senator appears to be suggesting are
really foreign to my mentality. I did
not seek to rip off the public treasury,
and I did not ignore my constituents. I
did not view people who came to my of-
fice as potential employers. I sought to
serve the people of my State. I am just
not sure what the line of reasoning is.
I inquire of the Senator, is this projec-
tion something that he thinks is an in-
evitable consequence of term limits?

Mr. BYRD. Mr. President, I heard the
distinguished Senator from Tennessee
[Mr. THOMPSON] say a little earlier
today that it was his hope that we
would avoid dealing in personalities. Of
course, I do not imply anything of the
sort of the distinguished Senator from
Missouri. He may read that implication
into what I have said. But I do not in-
tend to imply that. I wish that he
would not infer such. I am simply say-
ing that Members who are elected to
the Senate for a second term, under the
pending constitutional amendment,
could—and in some instances would,
human nature being what it is—tend to
forget their constituents, the people
who sent them to this body, and look
upon the lobbyist as a potential em-
ployer. That is plain language, and it
should be easy to understand.

Mr. ASHCROFT. I thank the Senator.
Mr. BYRD. I thank the Senator.
Mr. President, one of the arguments

put forth in favor of term limits is that
Members of Congress, over a period of
years, become corrupt as they acquire
power. Well, let us see. BOB DOLE has
been a Member of this body 28 years.
Has he been corrupted? If he has, why
does some Member not take action to
haul him up before the Ethics Commit-
tee? I have never heard even a whisper
of corruption directed toward BOB
DOLE. But he has been here 28 years.
What about Senator Russell, who was
here 38 years? Not a whisper. Not a
whisper of corruption. According to
term limit advocates, the longer legis-
lators stay around, the worse the cor-
ruption. What about Henry Jackson?
He was here 30 years in this body, serv-
ing here the day he died. Was he cor-
rupt? What about Everett Dirksen, a
great Republican leader. I served here
when Everett Dirksen was the Repub-
lican leader. He had been here 18 years
when he died in office. Was he corrupt?
What about TED STEVENS, who has
been here 28 years. Is he corrupt? No.
He is an experienced, dedicated legisla-
tor. His constituents are fortunate in
having a man like TED STEVENS here,
with all the experience he brings to
bear in their behalf.

So to avoid this corruption, they say,
limit legislators to a specific number
of terms. Well, no one doubts that
some individuals will abuse power.
They always have since the beginning
of the human race. Whether they are in
the private sector or in the public sec-
tor, in the legislative, executive, or ju-
dicial branches, the examples of cor-
ruption are obvious.
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It is highly specious, however, to

jump to the conclusion that corruption
is a result of long service in office. Yes,
of course, there are examples of legisla-
tors abusing their power over the
years. But there are many more exam-
ples of legislators using their office,
tenure, and experience for the public
good, without thought of private re-
ward, other than the satisfaction of
seeing a job well done.

If we believe that tenure breeds cor-
ruption, why not extend that theory to
other occupations? At the very mo-
ment when surgeons, engineers, teach-
ers, carpenters, electricians, and other
specialists master their jobs and hone
their skills, down comes the decision to
end their careers. ‘‘Sorry, you might be
good at your job, but you are apt, over
the years, to abuse the trust we have
placed in you and become corrupt. We
are replacing you with neophytes and
amateurs.’’

What a transparently arid theory.
What a colossal loss of talent. What a
lamentable waste of money.

If there had been a constitutional
amendment limiting service in the
other body to six terms, John Quincy
Adams would not have served there 17
years after he had been President of
the United States—17 years, and he
died while serving in that office. TRENT
LOTT would not have served in the
House of Representatives for 16 years
before coming to this body.

Howard Baker would not have served
18 years in this body, had this amend-
ment been in place.

Sam Ervin, one of the great constitu-
tional experts in our Nation’s history,
would not have served in this body 20
years and given to those of us who
served with him, to his constituents,
and to the people of the country the
benefit of his valuable service.

Ed Muskie, who was the father of the
Clean Water Act and the father of the
Clean Air Act, served 21 years in this
body. But with this amendment in
place we would not have had an Ed
Muskie.

Arthur Vandenberg, a great Repub-
lican statesman, who was steeped in
foreign affairs, was able to give to the
service of this country 23 years in this
body.

Look at PETE DOMENICI from the
State of New Mexico. Nobody in this
body is his peer on budget matters
when it comes to knowledge in depth
about the budget. PETE DOMENICI is a
man who is, in my judgment, the best
informed on the budget of anyone in
this Chamber. With this amendment in
place, he could not have served the 23
years by virtue of which he has ac-
quired that knowledge.

Thomas Hart Benton of Missouri
would not have served 30 years in this
body.

Moses would not have led the Israel-
ites from Egypt through the wilderness
to bring them to view the Promised
Land—he led them for 40 years—if
there had been a limit on service. He
would have been out a long time ago.

Cato would not have served long in the
Roman Senate, and Cicero would not
have served long in the Roman Senate.

Winston Churchill served the people
of England 50 years in Parliament. I
am told that Churchill served 50 years
in the Parliament. Would the people of
Great Britain have had the path of
leadership of that great giant Churchill
in World War II, who talked about
sweat, blood, and tears? Not if there
had been a term limitation. If there
had been a limitation on terms, they
would not have had that leadership,
nor would the free world have had it.

The awful simplicity of the term lim-
its idea is even more obvious when we
think about the practical results.
Right now, Members of Congress can
remain in office so long as their inter-
est in public office continues and they
are successful in primary and general
elections. Their thoughts are devoted
to reelection and service in office.

Mr. President, do you know how
many Senators in this body today have
served less than two full 6-year terms?
More than half—51 Senators—51 per-
cent of the Senators, have served less
than two full terms in this body as of
this moment. In the other body, almost
half of the membership has served less
than 4 years—less than two full 2-year
terms. One-hundred and ten came into
the House in 1992, and six more by spe-
cial election in between, and 87 fresh-
men last year.

So there are 203—almost half—218
would be half. Almost half of the other
body has served less than two full
terms.

Then why do we talk about term lim-
its? The American people already have
it within their hands to limit the serv-
ice, the tenure, of Members. Look at
the membership in both of these bod-
ies, and you will see that the scheme
which was laid down by the Framers of
the American Constitution has been
working, and working well.

It takes little imagination to realize
what happens when legislators, under
the shadow of term limits, meet with
lobbyists and members of the private
sector. No longer are these meetings
limited to an exchange of ideas and in-
formation. The agenda widens. Legisla-
tors look at lobbyists as potential em-
ployers after they leave Congress. Lob-
byists treat legislators as future mem-
bers of their work force.

What could be more corrupting? Leg-
islators would then be tempted, from
the start, to perform their public jobs
with an eye toward private employ-
ment. Legislative decisions, trips,
speeches, meetings, and other activi-
ties would be carried out not by focus-
ing on public policy but on private
ends: the private ends of legislators
seeking jobs and the private ends of
people in industry seeking special fa-
vors.

Talk about corruption? There it is,
front and center. Why should legisla-
tors be concerned about the well-being
of their own constituents? Why not, in-
stead, feather their own nests? Why not

elevate private interests over the pub-
lic good?

That will be the contribution of this
amendment to the Constitution.

Madison warned us against amending
the Constitution too often. And, since
that Constitution was written, there
have been 10,869 constitutional amend-
ments proposed—10,869. How many
have been adopted and ratified? Twen-
ty-seven, and the first 10 of those 27
constituted the American Bill of
Rights.

(Mr. THOMAS assumed the chair.)
Mr. DORGAN. Mr. President, I won-

der if the Senator will yield for a ques-
tion?

Mr. BYRD. Yes. Let me say that I in-
tended to yield the floor soon because I
see other Senators here who are want-
ing to speak.

Yes. I yield.
Mr. DORGAN. Mr. President, I have

listened with interest to those who
have made their case, and the Senator
from West Virginia, as always, makes a
compelling case against term limits. It
occurs to me that the term ‘‘term lim-
its’’ is used to suggest somehow that it
will limit those in politics.

Is not the case that this proposed
constitutional amendment really lim-
its the choices of the American people?

As I was thinking about that, there
are very few examples, it seems to me,
in the history of this country where we
have changed the Constitution in a
way that takes power away from the
people. Prohibition was one, for exam-
ple, and, of course, the country
changed its mind on that after discov-
ering its failure. But there are only a
couple of instances in which proposed
changes to the Constitution have di-
minished the people’s opportunities
and the people’s right of expression.

This constitutional amendment, it
seems to me, would say to the people in
Arizona, or in Minnesota, that you can-
not have the service of Barry Gold-
water, even if you want him, beyond 12
years.

You are prevented from selecting Hu-
bert Humphrey to serve beyond 12
years even if you choose to want that
to happen. So is not this constitutional
amendment one that is one of those un-
usual circumstances proposing to limit
the choices the American people can
make?

Mr. BYRD. The Senator is pre-
eminently correct. It is a very undemo-
cratic amendment. It is saying to the
people: You are not smart enough to
make a choice, so we are going to put
into automatic pilot the limitation on
the service of your Senators or your
Members of the House of Representa-
tives.

Mr. THOMPSON. Will the Senator
yield?

Mr. BYRD. We are not going to leave
to the people that choice. That choice
will be taken away from them.

Yes, I yield.
Mr. THOMPSON. But is it not true

that we often as a people place restric-
tions on ourselves as a part of our proc-
ess? Is it not true that if 51 percent of
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the people or 60 percent of the people
or 75 percent of the people want to
abridge my speech, they cannot do that
because of the Constitution, because of
limitations we have placed on us, and
specifically limitations we have placed
on Congress, our elected representa-
tives, that prohibit certain things re-
gardless of how appropriate they may
be? But it is a deliberate decision of
the American people to restrict them-
selves. It is not that unusual. That is
called the Bill of Rights and happens in
other constitutional amendments.

Mr. DORGAN. Will the Senator yield
for one additional question?

Mr. BYRD. Yes. Let me comment on
what has been said by the distin-
guished Senator from Tennessee.

People may restrict themselves, but
here we are talking about an amend-
ment that restricts the people from ex-
ercising their own good judgment as to
selecting for additional terms men and
women who have served them honestly
and well. So we are doing the restrict-
ing here through this amendment. Let
us look at what the constitutional
Framers did and see how well it has
worked. They discussed that restric-
tion and rejected it.

Yes, I yield.
Mr. DORGAN. I appreciate the Sen-

ator yielding. The point made by the
Senator from Tennessee is an interest-
ing one. I sat in the room in Philadel-
phia where they wrote the Constitu-
tion, and those who visit that room,
called the ‘‘Assembly Room,’’ will see
George Washington’s chair still in the
front of the room, Ben Franklin, Madi-
son, Mason. You will sit in there and
experience the goose bumps, under-
standing what was done there over a
couple of hundred years ago.

The point I was making was that
with respect to constitutional change,
it has been very rare that we would
change the Constitution in a way that
would provide a limitation on people.
The Constitution largely sets out what
are the powers of the Government spe-
cifically and all other powers vest in
the people of this country. And so it
has been only very rarely that anyone
has successfully proposed placing limi-
tations in the Constitution on the
rights of the people—the right of the
people from Tennessee to say to How-
ard Baker: We would like you to serve
a third term. This change would say to
the people of Tennessee: You no longer
have that right. We are going to take
that right away from you by amending
the Constitution.

That is the point I was making. We
certainly have the capability of chang-
ing the Constitution to do that. The
point I was making is that we have
done that only rarely because in most
cases proposed constitutional changes
are done to take rights away from Gov-
ernment and say, no, there is too much
encroachment here. This by contrast is
to say, no, we will diminish somehow
the rights people now have. That is the
point.

Mr. THOMPSON. Will the Senator
yield?

Mr. BYRD. Yes, I yield.
Mr. THOMPSON. I appreciate that.

The Senator makes a very good point.
But I would ask, what do we say to
those people who go to the ballot box
in their own States on a referendum
and vote overwhelmingly to restrict
themselves and say we choose for our
own good reasons to restrict our Mem-
bers as, what, 22 States have done? And
now the Supreme Court, of course, has
said you cannot do that. That is the
one of the reasons we are here today.

I thank the Senator.
Mr. BYRD. Mr. President, I thank

both Senators. Not only is this amend-
ment undemocratic, but it also weak-
ens the only branch of Government in
which all of the members are elected
by the people. Look at the executive
branch and the judicial branch. Only
two members, the President and the
Vice President, are elected by the peo-
ple, and they are not directly elected
by the people. They are indirectly
elected by the people, who elect the
electors, who, in turn, elect the Presi-
dent and Vice President. But in this
body and in the body across the way,
on the other side of the Capitol, all
Members are elected by the people. So
this amendment would weaken the
only branch of Government that is
wholly elected by the people. It is
going to say: You can only elect this
person for two terms to the Senate,
only three terms in the House.

I see in this ill-advised ‘‘solution-for-
everything’’ called term limits, yet a
further weakening of the people’s
branch. Few Americans realize how se-
verely we have already tipped the
checks and balances toward the execu-
tive branch. Thousands of executive
branch bureaucrats, elected by no one
remain in their posts for 20 or even 30
years. Congress is supposed to be the
watchdog of executive branch activity.
We are already badly outnumbered. Are
we to totally cripple our ability to per-
form our oversight function by strip-
ping ourselves of our one possible ad-
vantage, the ability of Members to be-
come specialists, and, in many in-
stances, experts in certain critical
areas? This proposed change will leave
Members of Congress mostly dependent
upon the advice of executive branch bu-
reaucrats, because they will have the
only reservoir of indepth knowledge
around.

In a country that tends to lurch and
knee-jerk on questions of public policy,
intentionally destroying any hope of
institutional memory—and this body is
lacking in institutional memory, al-
most totally lacking, and it will be
more lacking when some of our good
Members retire this year, and if this
amendment is added to the Constitu-
tion it will be gone—seems to be a pe-
culiar course to advocate.

As a matter of fact, the word ‘‘pecu-
liar’’ fairly well sums up my own per-
sonal view of the popularity of this
term limits idea, for it seems to imply
that voters are not intelligent enough
to decide for themselves when they

wish to get rid of any single represent-
ative of the Senate or the House and
put someone else in that person’s
place. This approach would make that
decision for the voter, a sort of un-
founded Federal mandate, if you will
excuse the play on words. It would say,
whether you want this person or not
for a third or fourth term, you cannot
make that decision. Whether or not a
good job is being done for your State is
an irrelevancy.

Such an approach is arbitrary. Such
an approach diminishes the quality and
depth of our national leadership over-
all, and is based on very little in the
way of concrete evidence to rec-
ommend it. It is instead, an idea rooted
in popular anger, whipped up by dema-
gogues who peddle simplicity for politi-
cal advantage.

This so-called term limits idea is lit-
tle more than an over-sold bromide,
purporting to fix everything from
budget deficits to corns and bunions. In
reality, it will do none of the above and
should be roundly rejected in this body
as it has already been in the House of
Representatives. I urge Senators to
vote against cloture later today on the
resolution proposing this amendment
to the Constitution.

I yield the floor.
Mr. President, I thank the Chair and

I thank all Senators.
I yield the floor.
Mr. THOMPSON addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Tennessee.
UNANIMOUS-CONSENT AGREEMENT

Mr. THOMPSON. I ask unanimous
consent that the vote on the passage of
H.R. 3103, the health insurance reform
bill, occur at 2:15 today, and further
that immediately following that vote,
the Senate resume consideration of
Senate Joint Resolution 21, with the
vote on the motion to invoke cloture
occurring at the hour of 3:45, with all
debate prior to the vote equally divided
in the usual form, for debate only.

I understand this meets with the
Democratic leader’s approval.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Mr. THOMPSON. Mr. President, I ask
unanimous consent that Senator
GRAMS and Senator THURMOND be listed
as cosponsors of Senate Joint Resolu-
tion 21.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMPSON. Mr. President, I ask
unanimous consent that Senator ABRA-
HAM be listed as cosponsor of amend-
ments Nos. 3693, 3695, 3697, and 3699.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMPSON. Mr. President, I
yield 10 minutes to the Senator from
Indiana.

The PRESIDING OFFICER. The Sen-
ator from Indiana is recognized for 10
minutes.

Mr. COATS. Mr. President, I thank
my colleague for yielding.

It is really not my purpose today to
criticize the 104th Congress. I have
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been a long-time advocate of congres-
sional reform, and I think a number of
important reforms have been under-
taken and at least debated and dis-
cussed in this Congress. For the first
time in my experience in Congress, we
have actually addressed in a serious
manner some of the reforms that I
think the American people have advo-
cated and that many of us who have
studied the institution believe are nec-
essary to respond to a more effective
and efficient means of doing business.

We have finally applied those laws
and regulations that we impose on oth-
ers to ourselves. I think that alone will
bring about a fairly dramatic way in
which we analyze and review those
laws, because for too long, we have fol-
lowed the unconscionable practice of
saying, ‘‘It is good enough for you but
not good enough for us.’’

We have also passed the line-item
veto, returning accountability to the
budget process, an extraordinary trans-
fer, voluntary transfer of authority and
power from the Congress to the execu-
tive branch in recognition of our in-
ability to grasp and get ahold of nec-
essary spending limitations in order to
be responsive to the principle of not
spending more than we take in or ask
from the people who we represent.

We have not only paid lip service to
a balanced budget, but this Congress
passed what I think was the most cou-
rageous budget in a generation, which,
unfortunately, the President vetoed.

Some may argue that this issue of
term limits is now less urgent or even
unnecessary given these changes that
we have made. But I argue that this is
not the case. We have learned that
changes in our laws must be accom-
panied by changes in the procedures of
our institutions if change is to be
meaningful and if it is to be lasting.
Term limits remain, in my opinion, the
single most important reform that will
restore this institution to a position of
public trust, and the trust in this insti-
tution is near an all-time low.

Mr. President, I believe that the
most effective method for turning the
tide of public cynicism toward Con-
gress to a positive vein is to break the
tie between careerism and power.

Prior to the Civil War, it was the
common conviction that the surest
protection from an imperial Congress—
we hear a lot of words about an impe-
rial Presidency here—but the best pro-
tection from an imperial Congress—and
we have had imperial Congresses—was
a frequent rotation of office.

Americans expected a Government of
citizen legislators then, not career
politicians. Though the principle was
voluntary, it worked, because during
the first half of the 19th century, be-
tween 40 and 50 percent of the Congress
left office in every election. The theory
is simple: Public servants will pass bet-
ter laws, or perhaps no laws at all,
when they expect to go home and live
under the product of their work.

One delegate to the American Con-
stitutional Convention warned, ‘‘By re-

maining in the seal of Government,
they would acquire the habits of the
place, which might differ from those of
their constituents.’’

Mr. President, I am certainly not op-
posed to professionalism, but limits on
a career would make the normal time-
consuming, wasted business of reelec-
tion less urgent, because no amount of
effort would guarantee job security.
This would leave more time to the seri-
ous work of Congress, and strengthen
the trust of this institution in the
minds of the citizenry.

In addition, term limits, by forcing
representatives to have one foot in the
real world, might help restore their
ability to empathize and their capacity
for outrage.

A story about a former Senator
George McGovern, I think, is instruc-
tive here. After retiring from public
life, he opened an inn in Connecticut, a
lifetime dream of his. After covering
startup costs, meeting payroll, comply-
ing with regulations, and the general
ups and downs in the free market, the
inn, unfortunately, went belly up.

His comment on these events is in-
structive, and I quote him:

I wish someone had told me about the
problems of running a business. I have to pay
taxes, meet payroll. I wish I had a better
sense of what it took to do that while I was
in Washington.

And, therefore, we are back to the
concept of citizen legislator. Those who
have had one foot in the real world,
those who have experienced the prob-
lems of meeting a payroll, running a
business, performing in a profession,
being apart from the governmental
process, have learned lessons that are
invaluable when they give to public
service and bring that experience with
them.

Term limits serve two very impor-
tant purposes: They rotate politicians
back into the private sector to labor
under the results of their work, and
they create more opportunity for peo-
ple of broad experience to come to
Washington with the practical knowl-
edge and innovative ideas in the pri-
vate sector, assuring that our laws pass
the reality check. We need public serv-
ants connected to their community by
experience, not just by sympathy.

Do we risk losing the contributions
of some very fine people? Without
question, we do. However, as John Tay-
lor said in 1814: ‘‘More talent is lost on
long contrivances in office than by a
system of rotation.’’

The hard fact is that our greatest
problem is not the lack of talented men
and women waiting in the ranks to
take the place of those who leave; rath-
er, it remains a surplus of entrenched
power.

Some have argued that term limits
would vest too much power with con-
gressional staff, and that is hardly true
either. The average length of service
for House staff is 5 years; for Senate
staff, 5.7 years. This is hardly a prob-
lem. Further, when you have new Rep-
resentatives and Senators who come to

office, they generally bring their own
people with them, rather than inherit
an entrenched staff. Term limits would
more likely limit the tenure of power-
ful staffers who would lose their long-
time patrons.

Others argue that term limits would
restrict the public’s choice. The Sen-
ator from North Dakota just argued
that a few moments ago. I think just
the opposite is true. By denying the
American people the opportunity
through their States and their State
legislatures to ratify under the con-
stitutional process what this Congress
has done is a limitation on the power
of people, not as the Senator from
North Dakota said, term limits being a
limitation.

It is clearly a more democratic proc-
ess to give the people the right to
make this decision as to their elected
representatives through a constitu-
tional ratification process than for 100
people to stand here arrogantly and
say, ‘‘We’re not going to give the peo-
ple those choices. We’re going to deny
them that opportunity. And even
though they exercise those powers
through their State legislatures and
impose those restrictions on us, we’re
going to draw an iron curtain across
that process and say, ‘No, you cannot
reach into the Federal level to impose
that.’ ’’

So I think it is just the opposite of
what the Senator from North Dakota
has said. Well over three-quarters of
the American people have chosen term
limits. Opinion polls show that con-
stantly. Aside from the balanced budg-
et amendment, which has always been
denied to the American people, there is
no other issue that has so much popu-
lar support.

Only in Washington could an idea en-
suring a rotation from office creating
entirely new choices for office be seen
as a limitation on the American peo-
ple. It certainly is not seen that way by
the people outside of Washington. It is
an example, Mr. President, of the
newspeak that has produced so much
cynicism on the part of the American
people toward their Government.

This measure may not pass the Sen-
ate. As the past year has dem-
onstrated, even with the revolutionary
changes of the last election, the system
continues to be weighted against
change.

We are now faced with a procedural
process here where we need to obtain
the 60 votes in order to just bring this
issue to debate and to a vote. The vote
that will be taken this afternoon at
3:45 is not a direct vote on the measure,
it is simply a vote on whether or not
we will go forward to examine the leg-
islation, to offer amendments, to mod-
ify it, and then to bring it to a final
vote, which appears we may not get to
that point.

We will, however, I believe, ulti-
mately prevail in this battle. The ques-
tion comes down to individuals. Will a
candidate for Congress commit to lim-
ited terms even if it is not the law?
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Will those of us in the Congress make
the commitment to limited terms even
though it is not in the law?

Mr. President, one of the first bills
that I introduced in the Congress when
I was a Member of the House of Rep-
resentatives was a term limits bill, a
limitation of 12 years of service in the
House, no more than six 2-year terms,
and 12 years in the Senate, no more
than two 6-year terms. I made an ex-
emption in that legislation for those
who served partial terms, appointed be-
cause of a death of a sitting Member or
the resignation of a sitting Member. I
thought it was fair for them to be able
to fill out that term and then have the
full term limit apply. I never realized
that that would apply to me. A ser-
endipitous act. I would call it an act of
providence. I received an appointment
to the Senate to fill the unexpired term
of the recently resigned Senator from
Indiana, Senator Quayle, who then be-
came Vice President. I fulfilled that
unexpired term.

At the time I pledged to the people of
Indiana that I was a strong advocate of
term limits and felt, whether or not it
was the law of the land, I should abide
by it. And I pledged to the people of In-
diana that I would not serve more than
two full terms in the U.S. Senate. I
hold to that pledge.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. COATS. Mr. President, I ask for
1 additional minute to conclude my
statement.

The PRESIDING OFFICER. Is there
objection? Hearing none, without ob-
jection, it is so ordered.

Mr. COATS. Mr. President, as I said,
this is a procedural bill. Even though
this bill will not completely conform
to my own legislation regarding
unexpired terms, I do believe that the
debate should go forward. If changes
are necessary, amendments obviously
can be offered. This is too important an
issue, too vital a reform to die in a pro-
cedural vote here today. The American
people deserve full consideration, and
only a vote of 60 Senators to invoke
cloture will allow that full consider-
ation to take place.

So I urge my colleagues to join with
me in voting for cloture. Hopefully we
can garner 60 votes so that we can, in
this important debate, fulfill the wish-
es of more than 80 percent of the Amer-
ican people, that we address this fairly,
and give them a fair opportunity to
weigh in, as I think they deserve.

Mr. President, I thank Senator
THOMPSON and Senator ASHCROFT for
their diligent efforts in this and the ad-
ditional time they have yielded me,
and I yield the floor.

Mrs. HUTCHISON addressed the
Chair.

Mr. THOMPSON. Mr. President, I
yield 10 minutes to the Senator from
Texas.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized for 10
minutes.

Mrs. HUTCHISON. Thank you, Mr.
President.

I want to thank Senator THOMPSON
and Senator ASHCROFT for taking the
lead on this very important measure.

Mr. President, our Founding Fathers
crafted a Constitution that was built
around balance. The checks and bal-
ances have made this Constitution en-
dure for over 200 years. Part of the bal-
ance was that the Federal Government
would be limited, that Federal Govern-
ment would have very narrow respon-
sibilities. It would be strong in its re-
sponsibilities, but nevertheless the so-
cial programs, the education, the time-
consuming, more detailed areas of re-
sponsibility were clearly left to the
States and to the people.

So, Mr. President, our Founding Fa-
thers intended for us to have a small
Federal Government, made by citizen
legislators, citizen legislators who
would come to Washington to do the
business of the Federal Government,
which was limited, and go home and
have professions. The people that wrote
the Constitution were not full-time
writers of the Constitution. The Con-
gresses in the early days were not full-
time Congresses. They were made up of
citizens who had vocations, who under-
stood what the problems of the States
were, who came together on a limited
basis to correct those problems.

Mr. President, we have gotten out of
kilter. The balance is no longer there
because we have a full-time Congress,
because we have people who have been
here as a career for 20, 25, 30 years,
some of whom are wonderful people.

This is not a personal attack in any
way on those people. They are good
people. I think every Member of this
Congress is sincere about what he or
she is trying to do. But, nevertheless,
because it is career politicians who are
making the laws, our Government has
grown and grown, and the Federal Gov-
ernment is out of control. Part of the
reason is because we have a Congress
that is out of touch with the real
world, with the small businessperson
that is trying to make it, trying to
make ends meet with all of the regula-
tions and the taxes and the litigation
that is complicating our lives today.

To bring back the balance, Mr. Presi-
dent, we need term limits because we
need citizen legislators. We need small
businesspeople who have lived with the
regulations and the taxes that keep
them from growing and creating the
new jobs that will really make this
economy strong. We need the working
people of this country who know what
it is like to go into a workplace and
not be sure if they can walk inside the
line on the factory floor or outside the
line on the factory floor.

Mr. President, we need citizen legis-
lators because we need people who have
experienced how hard it is to deal with
the morass of Federal regulations, with
the fines that come from minor infrac-
tions. Sometimes our small
businesspeople think that Government
does not want them to succeed. They
forget, people in Government, that the
American dream is that you can work

hard and do better. The Federal Gov-
ernment should not be there to tamp
you down. It should be there to build
you up, to let more people have access
to the American dream. If we can have
term limitations, Mr. President, we
can get the balance back in our Gov-
ernment structure because we will
have people who have come from the
real world and who are going back to
the real world.

Mr. President, our seniority system
is a waiting game. The average number
of years of a Senate committee chair-
man is about 22; a House committee
chairman is about 25. So when we talk
about all this free access that the vot-
ers have to vote somebody out of office,
we are talking about giving up this se-
niority system, and it does become a
dilemma because even if someone is
out of touch, they are powerful. They
are able to produce for their districts.

So it is a dilemma for someone going
in the voting booth to say, ‘‘I’m going
to oust someone who has been there 25
years, who is high in the seniority sys-
tem, who is a committee chairman,’’ or
whatever. It is very difficult. It hap-
pens when there is a real movement
like happened in 1994. The people did
rise above that seniority system. But it
is very rare, Mr. President.

My distinguished colleague from
West Virginia, who I admire greatly,
talked about Winston Churchill serving
in Parliament for 50 years. Yes, but
back then and even to an extent now,
Parliament was part time, except in
the British system, of course. Members
of Parliament are also the Cabinet offi-
cers, if they are in the front bench, but
if they are back benchers, they do
something else. Winston Churchill at
the time he was a back bencher wrote,
gave speeches. That was his vocation.
Cicero, the Roman Senator, also wrote
a little bit. I think many of us remem-
ber many of the things that he wrote.

We have had citizen legislators in our
best Senates and Congresses through
the ages. That is because it works best
when the people who are trying to
make this country what we want it to
be are the people who decide to give a
little time for public service and then
go back out and live in the real world
of business and commerce, working
people that understand best what it
takes to get this country going in the
right direction. They are the people
that have the values. They are the
Sunday school teachers. They are the
people that go to PTA meetings, that
work with their children in their
schools. They give back to their com-
munities.

Those are the kind of people that we
want in Congress. That is why we are
trying to have term limitations, so
that we can bring back the concept of
a citizen legislator; so that we can
meet a few months every year, go home
and be in a real vocation, so that we
will not have new laws with new regu-
lations and new things that bureau-
crats can dream up to do to tamp down
the spirit of entrepreneurship that
built this country.
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That is why we are fighting so hard

today. It is why we have to have a con-
stitutional amendment, because we
cannot do it by State law, because
States have tried and the Supreme
Court said last year that will not work.
You have to amend the Constitution.
This was not Senator THOMPSON’S first
choice. He would love to have gotten 51
votes because we could pass it with 51
votes, but we will probably not be able
to have the two-thirds vote required to
amend the Constitution. That is why it
is so important for the people of this
country to understand that the fight is
going to continue.

We will try to get cloture today. If
we do not get cloture, I have a bill I
have introduced that I will try to put
on some other measure coming down.
It is going to be a national referendum
on this issue. Let the people speak. Let
the Congress hear. Let people ask their
Member of Congress that is running for
reelection, or their Senator that is run-
ning for reelection how they feel on
this issue, so that they get committed.

We are going to have to keep working
at it. I hope I can get a national ref-
erendum, if we do not get cloture
today, to do what we ought to do. That
is, amend the Constitution. This is a
basic tenet of the balance of powers in
our Government. A citizen legislator is
a basic part of the balance that is nec-
essary to keep the Federal Government
from getting so big and overblown that
they start encroaching on States
rights. The government that is closest
to the people at the State level—this is
part of the balance. It is part of reform
that is necessary to get this country
back on track, so that more people can
realize the American dream, so that
the immigrants who come to our coun-
try, because it is the beacon of oppor-
tunity anywhere in the world, they
come to this country for the American
dream, which is if you work hard and
you start a small business you can
keep the fruits of your labor. In Amer-
ica, success that is gotten from some-
one by the sweat of their brow or by
their hands or by their brains—work-
ing, writing—we want those people to
succeed. We do not look down on suc-
cess. We want everyone to have that
opportunity.

If we are going to keep the American
dream, Mr. President, it is going to be
with people who are understanding
that the Federal Government is limited
and those people are going to be citizen
legislators, not career politicians.

Mr. President, I want to thank Sen-
ator THOMPSON and Senator ASHCROFT
for bringing this to us. This is the first
step in a very long march, Mr. Presi-
dent. This is not going to end today,
but we are going to be there with the
American people to fight for what we
know will bring back the values and
the dreams and the opportunity of this
country through citizen legislators
that will work with us to do it.

Mr. THOMPSON. Mr. President, I
yield 10 minutes to the Senator from
Idaho.

Mr. CRAIG. Mr. President, if I could
indulge you for just a moment this
morning, I would like to incorporate
you in my discussion on term limits,
because I want to tell a little story to
my colleagues who are here and for the
record.

A good number of years ago I en-
gaged in a conversation with the
former Senator from Wyoming, Mal-
colm Wallop, who you followed to the
Senate. We were talking about the ad-
vantage of freshmen, new people, com-
ing to the U.S. Congress. I alluded at
that time that you can always tell the
difference between a freshman and a
more senior Member by this simple
adage: Freshmen were always going
around asking why Government did
certain things, and more senior Mem-
bers were going around saying ‘‘be-
cause.’’

In other words, what has often hap-
pened as a result of seniority and lon-
gevity of service in the U.S. Senate or
the U.S. Congress in general is that
Members of those bodies become advo-
cates of Government, defenders of Gov-
ernment, instead of responsible citizen
critics of their Government.

One of the things that I know the
chairman, the President, and I have
tried to do, and I mean the President of
the Senate, the presiding Chair of the
Senate and I have tried to do is be con-
stant critics of Government, critics of
Government.

Oftentimes we find out that the
longer Members are here, while they
may serve well, they become the advo-
cates of an ever-increasing Govern-
ment. It was under that belief in my
years of service, while I think I remain
a responsible critic, that I have grown
to support term limits, because I be-
lieve they are a rejuvenator of the sys-
tem. It creates, once again, the process
that our Founding Fathers had in-
tended. That was the citizen legislator
coming to this Congress to direct the
affairs of Government, not to be the
advocate but to be the friendly critic.

Now that both the House and the
Senate are under the control of a Re-
publican Congress, we are going to
have votes on this issue. We are going
to be able to stand up and express our
wishes, hopefully reflecting the will of
the American people, that has been
spoken to by the Senator from Ten-
nessee, who has done such a fine job of
bringing this issue to the floor, and the
Senator from Missouri, that 77-plus
percent of the American people believe
that term limits are a responsible way
of governing, and that those of us who
seek to serve in public life at this level
be limited to a certain number of years
in our public service, and in doing so,
hopefully, retaining those concerns or
those issues that brought us to this
Congress.

It is because of a Republican-con-
trolled Congress that we will have the
privilege to vote today on this impor-
tant issue. Hopefully, we can take this
issue to the American people. It is sig-
nificantly important. We are asking

the American people to change the way
their Government has operated for well
over 200 years.

That is why I am pleased that we are
moving to the constitutional amend-
ment approach. Yes, the courts have
said we must strike uniformity in the
terms of Federal officers, and that is
what we all are who serve in this body,
and that all States must be served and
represented equally. Beyond that court
edict and the responsibility that is
being taken here today in the debating
of and the voting on this constitutional
amendment, remember our civics les-
son, to understand that the Congress
can only propose an amendment. That
in proposing it, what we are really
doing is sending it out to all 50 States
for what will be a fundamentally im-
portant national debate on term limits.

Every State legislator, if this passes
the Congress, will engage in a debate at
the State level on the validity of term
limits and the responsibility of those
limits and how they ought to be car-
ried out under the edicts of this con-
stitutional amendment. That is what
representative Government is all
about. That is why I recognize these
two Senators for the work they have
put in in the leadership of this issue.

While I have been a strong and out-
spoken supporter of term limits, we
have not had the opportunity to vote
on them in previous years. Now we are
guaranteed that opportunity. I am
pleased to join with my colleagues in
support of this amendment.

Thomas Jefferson and George Wash-
ington were ardent supporters of term
limits. Maybe they saw something that
some of our other Founding Fathers
did not see. Maybe they recognized
there could be a time when Govern-
ment would grow to a point that those
who served in it would ultimately be-
come individuals who would seek a life-
time of service here.

While there are a tremendous number
of dedicated Members of the U.S. House
and the U.S. Senate who have served
well beyond the limits that are pro-
posed within this amendment, I believe
the concept of term limits, as I have
spoken to, serve as a phenomenally re-
juvenating factor in what we believe to
be the founding premises of this coun-
try, that States would not have lost as
much control as they have lost over
the last 200 years if we had term limits.
Citizens who had served and would
serve in Congress would find them-
selves much more subject to the laws
they passed because they would not
spend a lifetime here, a lifetime in an
environment that was relatively shel-
tered, relatively protected from the
citizen on the street of America, who
had to live under the laws that the
Congress had passed.

For 200-plus years, Congress has been
exempt from all of those laws. It is
only in the last few years, under phe-
nomenal pressure from the citizens,
that we are finally saying we are not
special and we are not something dif-
ferent. Thank goodness we are saying
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that. I have been pleased to support the
fact that we now subject our offices to
the same labor laws that the average
employer must subject his work force
to and the average worker must be sub-
jected to.

Why should we be different? Why
should we be special? We should not be.
But it has been under a protected envi-
ronment of continual service that that
kind of situation existed. It is my
guess that if term limits had been im-
posed some time ago, that would not
have been allowed to happen. The Con-
gress would not have become the spe-
cial, unique haven that it was for so
many years, while at that time it
might have been observed as the right
thing to do. In an America of today
that wants to see a limited Govern-
ment, to see a great deal more author-
ity returned to the States, this amend-
ment, and our debate on this amend-
ment, fits that approach in a most im-
portant way.

I look forward to an opportunity to
continue to work on this, and I hope we
can get the vote this afternoon. But as
the Senator from Tennessee admon-
ished us when the debate began, this is
an issue that will not go away. If we
are not successful this time, I am con-
fident we will be back, and I will be a
supporter of that effort. If that cannot
occur, you heard the Senator from
Texas talking about the allowance of a
national referendum that causes this
debate and a vote of the people of this
country on this type of an issue.

So while a Senator from Wyoming
chose, a few years ago, to limit his
terms, which gave opportunity for the
Presiding Officer to be a new face in
the U.S. Senate, bringing new debate
and new ideas, I believe this is an issue
that we ought to respond to in a rep-
resentative way to the citizens of our
country, who have spoken so clearly on
it.

While the issue of rotation in office—
term limits—for elected Federal offi-
cials has been around as long as our
country itself, this current Congress
will make history on the issue of term
limits.

In prior Congresses, neither the
House nor the Senate had voted on a
congressional term limits amendment,
despite the efforts of myself and oth-
ers.

Finally those efforts have paid off.
This Republican Congress has kept its
promises, and is trying to pass a term
limits constitutional amendment.

It is the first U.S. Congress ever
which the House and the Senate will
both have floor debates and recorded
votes of all the Members on a constitu-
tional amendment to limit congres-
sional terms.

The term limits constitutional
amendment that I am an original co-
sponsor of will impose a uniform, na-
tional term limit of 12 years in the
House and 12 years in the Senate.

It is critical that if we impose term
limit, we do it across the board, State
by State. No State should be singled

out to be disadvantaged by the loss of
seniority in Congress.

My support of this grew out of my ob-
servation of how this business on Cap-
itol Hill works—or does not work.

Why do I feel so strongly that con-
gressional term limits are an impor-
tant and fundamental step in restoring
our Nation’s political health?

The Governors of 40 States, including
my State of Idaho, are subject to term
limits. Why not Congress?

The State legislatures of 21 States,
including Idaho, are subject to term
limits. Why not Congress?

Thomas Jefferson and George Wash-
ington were two ardent supporters of
term limits.

The issue of term limits for Members
of Congress is favored by 77 percent of
the American people, according to a
national poll conducted in January.

Support for term limits never falls
below 64 percent in any demographic
group; white, black, Hispanic, male, fe-
male, young, old, Republican, Demo-
crat, Independent, or geographic resi-
dence.

Term limits received more votes in
the 14 States where it appeared on the
ballot in 1992 than Ross Perot received
in all 50 States in the 1992 Presidential
election.

According to studies conducted by
the National Taxpayers Union, the
shorter the tenure of a Member of Con-
gress, the more likely that Member of
Congress is to vote against tax and
spending increases for the Federal Gov-
ernment.

The bottom line is this: if we want to
change the mindset in Washington, DC,
we must change the players.

A limited central government and
limited tenure in that government are
essential elements on which our form
of government is based.

We must embrace the principles ar-
ticulated by the Founders of our coun-
try and supported today by an over-
whelming number of American people.

To do otherwise is to forget our roots
and responsibilities as representatives
of the voters. We are not free agents
doing whatever we want in Washing-
ton.

When I joined in the battle for term
limits years ago, I knew it would not
be a quick, easy process. My fight for a
balanced budget amendment to the
Constitution has showed me that.

But, like the balanced budget amend-
ment, we must let the people of our
country decide whether they wish to
ratify the term limits amendment. If
Congress passes the term limits amend-
ment, it must still be ratified by 38
States.

That is my goal here today: to pass
this legislation so that the people of
Idaho and everywhere else will be able
to let their State legislatures know
whether or not to support this term
limits amendment.

Let the people decide, not us. I will
be proud to cast my vote in favor of
term limits on behalf of the people of
the great State of Idaho.

I strongly urge my colleagues to do
the same.

Mr. HATFIELD. Mr. President, the
Senate has before it today an issue
that goes to the heart of our demo-
cratic system of government. Limiting
congressional terms has been one of
the most consistently visible issues in
our Nation’s political arena for the
past 6 years. In addition to being a sig-
nificant plank of congressional cam-
paigns, several States have voted to
limit the terms of those elected to Fed-
eral offices. The Supreme Court ruled
last year in the Thornton case that
statutory efforts by Congress or indi-
vidual States to impose term limits on
Federal officials are unconstitutional.

In lieu of this recent action by the
Supreme Court, the only remaining op-
tion is a constitutional amendment
limiting the number of terms a Mem-
ber of Congress may serve. The Senate
has before it and will soon vote on such
a measure. I oppose amending the Con-
stitution to limit the number of terms
a Member of Congress may serve and
will vote against this resolution. I will,
however, vote in favor of cloture on
this resolution so that debate on this
important issue can be brought to a
timely conclusion.

It should be recognized that, despite
their recent visibility, proposals to
limit congressional terms are not a
new phenomenon. This is a debate that
has been evolving for many years. Our
Founding Fathers considered including
term limits in the Constitution. They
grappled with the question and rejected
the idea, preferring to allow such au-
thority to be exercised by the citizenry
at the ballot box.

At the beginning of my career in the
U.S. Senate, I introduced legislation to
restrict Senators to no more than two
terms. When this measure did not pass
and my own second term came to an
end, I decided I could be more effective
for the people of Oregon by continuing
my service in the Senate. My constitu-
ents agreed with me and, at the ballot
box, chose to continue my term of serv-
ice in this body.

During the years of debate over term
limits, many have argued the only way
to remove entrenched incumbents from
Congress is to override the will of the
voters by placing a mandatory limit on
the number of terms a member may
serve. However, the American voters
currently have the authority to limit
the terms of any member of Congress
during each election. Voters in the 1992
election gave 110 new individuals the
opportunity to serve in the House. In
1994 86 new Members were elected to
the House of Representatives and 11 to
the Senate. The 1996 cycle, at least for
the Senate, has already achieved the
distinction of having the most retire-
ments of any cycle in this century. An
analysis of our recent elections shows
that over half of the Members of the
House of Representatives and nearly a
third of the Members of the Senate
have been elected since 1990.

Mr. President, term limits are an im-
portant issue worthy of debate, but
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they are not a panacea for reforming
Congress or improving the public’s per-
ception of this institution. In fact, I be-
lieve they have the potential to cause
significant damage by depriving voters
and this institution of the best quali-
fied candidates. Congressional turnover
is something best left in the hands of
the local voters.

The 1994 elections not only brought
numerous new Members to Congress,
but they also gave the Republican
Party control of both Houses for the
first time in over 40 years. This drastic
change was accomplished by the Amer-
ican people exercising their constitu-
tional right to vote for the candidate of
their choice. It was not accomplished
by imposing a structural change upon
the electoral process so thoughtfully
conceived by the Framers of the Con-
stitution.

As the Nation deliberates the issue of
term limits, I would encourage pro-
ponents of limitation to consider each
candidate individually. The difficulty
in setting arbitrary limits is, simply,
that they are arbitrary. Citizens should
not be denied the service of the effec-
tive, elected representative of their
choice merely because that person had
already served them well.

Candidates should not be judged by a
constitutional provision that looks
only at the length of their prior serv-
ice. Rather, candidates should be
judged by their constituents, who in-
variably look at the quality of the
service provided in past terms and the
likelihood of satisfactory representa-
tion over the next time-limited term.

Mr. HEFLIN. Mr. President, I rise in
opposition to Senate Joint Resolution
21, which provides for a constitutional
amendment to limit congressional
terms.

Nearly 1 year ago, the U.S. Supreme
Court ruled that State-imposed term
limits on Federal legislators are un-
constitutional. The only way to insti-
tute such limits is, therefore, through
a U.S. constitutional amendment such
as that embodied in Senate Joint Reso-
lution 21. Altering our cherished Con-
stitution in such a way would be a huge
mistake in my opinion.

The idea of term limits for Members
of Congress addresses the general dis-
approval voters seem to consistently
have for Congress as an institution.
However, they do not address the issue
of losing good, productive leaders
through arbitrary limits on their time
of service. Many believe the experience
gained from serving in Congress is a
valuable resource for serving effec-
tively as a legislator and as a ques-
tioner in an oversight role over agen-
cies and departments of the executive
branch of the Federal Government.
This experience can only be gained
over a period of years. Even those who
support term limits acknowledge that
the many years of service to our Na-
tion by many long-time Members of
Congress have made a meaningful dif-
ference in countless lives.

In this body, leaders such as Senator
BYRD, Senator DOLE, Senator BIDEN,

Senator STEVENS, Senator BUMPERS,
Senator LEAHY, Senator SIMPSON, Sen-
ator HOLLINGS, Senator NUNN, Senator
THURMOND, Senator KASSEBAUM, and
Senator HATFIELD, to name only a few,
would not be here if term limits were
in effect today. This is not a partisan
issue; term limits would deny the Na-
tion the service of outstanding leaders
on both sides of the aisle.

Term limits are an unwarranted re-
straint on democracy. I think the limit
on Presidential terms passed in the
wake of Franklin Roosevelt’s long ten-
ure in the Oval Office was a mistake.
The most fundamental and basic right
citizens of this country have is the
right to vote for the candidates of their
choice. This right should not be
abridged just because some Govern-
ment leaders are reelected with regu-
larity and are labeled as being bad be-
cause of that. If they are reelected,
common sense would suggest that the
voters are generally happy with the job
he or she is doing. If not, they can vote
for the opposing candidate. They al-
ready have the right to limit the term
of any officeholder they wish by vot-
ing.

In effect, term limits suggest that
the ultimate judges in the political
arena, the voters, are not competent to
make decisions after a public servant
has served for a few years. Voters
should view term limits as a slap in the
face that restricts their discretion and
their right to be represented by those
whom they so choose.

If term limits are instituted, what we
will see is a Congress run by a staff of
unelected bureaucrats with no limits
on the time they can work in the legis-
lative branch. Members will increas-
ingly come to depend on staff as the in-
stitutional memory and precedent that
guide much of the work here are elimi-
nated. Term limits will also shift more
power to the executive branch and its
legions of unelected and unaccountable
careerists.

Simply put, there is no reason to
deny voters the right to elect an indi-
vidual to Congress simply because of
that person’s previous service. In their
wisdom, the Founders correctly chose
not to incorporate term limits in the
Constitution for Members of Congress
or the President. Alexander Hamilton
called them ‘‘ill-founded,’’ ‘‘per-
nicious,’’ and ‘‘a diminution of the in-
ducements to good behavior.’’ The Con-
stitution already provides a check on
the power of Members of Congress by
requiring that each Member of the
House and one-third of the Members of
the Senate be presented for reelection
every 2 years.

The clamoring for term limits is a
byproduct of the bumper sticker admo-
nition to just ‘‘throw the bums out!’’ It
is a populist slogan that in no way ad-
dresses the issue of making Congress
more effective. This specious argument
is based on the notion that anyone who
has been in office for any length of
time is automatically corrupt and in-
capable of being responsive to the

views of their constituents. But, how
responsive will they be when they do
not have to face the voters for reelec-
tion? They will be free to simply ignore
the wishes of the people.

The process of learning issues and
policy takes time. Voters might prefer
a long-distance runner over the sprint-
er, a representative for the long haul,
not just for the short term. Voters
should have the option of electing a
person who will work in the long-run
for the best interests of the district or
State they represent and the Nation
which they serve. Voters can make up
their own minds about the effective-
ness and worthiness of a candidate re-
gardless of the length of service. There
is no more effective or dependable
means for applying term limits than
election day, the second Tuesday of No-
vember every 2 years. All Americans
should think carefully before this pre-
cious freedom is abridged by this
amendment.

Mr. THOMPSON. Mr. President, how
much time remains on our side?

The PRESIDING OFFICER. Approxi-
mately 81⁄2 minutes.

Mr. THOMPSON. Does the Senator
from North Carolina wish to be recog-
nized?

Mr. FAIRCLOTH. Yes.
Mr. THOMPSON. I yield the Senator

from North Carolina 81⁄2 minutes.
The PRESIDING OFFICER. The Sen-

ator from North Carolina.
Mr. FAIRCLOTH. Mr. President, I am

delighted and proud to join with Sen-
ator THOMPSON and cosponsor Senate
Joint Resolution 21, which would pro-
vide for national term limits for 12
years for any Member of the U.S.
House of Representatives or Senate.

In the past, Congress has avoided
taking a vote on term limits. We have
tried to have it both ways—to tell the
people at home that we support term
limits, but we have simply bottled it
up in Washington.

Under Senator DOLE’s leadership,
with the support of many others, I
want to thank them for bringing this
resolution to the Senate floor. It will
be the first-ever recorded vote, and it
will be the right move. Regardless of
the outcome of the vote, I think it is a
historic moment that we will all be
proud to have participated in.

There are many reasons for limiting
the terms of all Members of Congress.
First, the Founding Fathers, led by
James Madison, intended that service
in Congress would be that—a service,
not a permanent job. We would not
have so many burdensome, expensive,
and often useless rules and regulations
if we had more people in the Congress
who had spent some time in the work-
place in the private sector.

The President of the United States
has term limits, and the country is bet-
ter off for it. So why should not the
Congress have term limits? The custom
of voluntary rotation in office was once
followed by the President and Congress
alike. But it became necessary to pass
a constitutional amendment to restore
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the two-term limit on the Presidency,
and it certainly is clear now that we
need to do the same thing with the
House and Senate to limit the tenure.

A second reason for term limits is
that a governing elite is more likely to
decide that what the citizens earn
through their work belongs to the Gov-
ernment and not to the people that
earned it. That is one of the dismal re-
sults of career bureaucrats in the Na-
tional Capital. They are so caught up
in government and its activities that
they have lost sight of the fact that
our system was founded on the spirit of
free enterprise and individual rights.

Third, the people of North Carolina
and the rest of America overwhelm-
ingly support term limits. One national
poll of registered voters in January
1996 found that 77 percent of the Amer-
ican people favor term limits, and only
17 percent oppose them. Further, 62
percent of the American people say
they wanted their Congressmen and
Senators to vote ‘‘yes’’ on a constitu-
tional amendment for term limits that
provides a 12-year limit.

Will term limits pass the Senate this
time? Maybe not. I certainly hope so.
As we all know, it is difficult to get a
two-thirds vote, which will be nec-
essary to adopt this. The Constitution
was designed for it to be difficult to
amend it. So for term limit supporters,
we know that the upcoming vote is just
the beginning of our efforts and not the
end. We will stay with it until we do
get it passed.

By committing ourselves to support-
ing term limits for as long as it takes
to get the job done, we are committing
ourselves to making the national Con-
gress the model of citizen representa-
tion it was intended to be, and restor-
ing our Federal Government to its
proper role, and limited role, in our na-
tional life.

I strongly support this resolution and
am delighted to be a cosponsor on it. I
yield the remainder of my time.

Mr. THOMPSON. Mr. President, how
much time remains?

The PRESIDING OFFICER (Mr.
CAMPBELL). The Senator has 2 more
minutes.

Mr. THOMPSON. I yield back the re-
mainder of our time.

The PRESIDING OFFICER. All time
is yielded.

f

HEALTH INSURANCE REFORM ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of H.R. 3103, the
health insurance reform bill, which the
clerk will report.

The bill clerk read as follows:
A bill (H.R. 3103) to amend the Internal

Revenue Code of 1986 to improve portability
and continuation of health insurance cov-
erage in the group and individual markets,
to combat waste, fraud, and abuse in health
insurance and health care delivery, to pro-
mote the use of medical savings accounts, to
improve access to long-term-care services
and coverage, to simplify the administration
of health insurance, and for other purposes.

The Senate resumed consideration of
the bill.

Mr. THOMPSON. Mr. President, to
clarify, the term limits debate will re-
sume again immediately after the
health care vote, is that correct.

The PRESIDING OFFICER. The Sen-
ator it correct.

Mr. THOMPSON. We will have a vote
on term limits at approximately 3:45.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. SPECTER. Mr. President, I am
pleased to support the Health Insur-
ance Reform Act of 1995 and want to
commend my colleagues, Senator
KASSEBAUM and Senator KENNEDY, for
their excellent work on this important
subject. As a cosponsor of this bill, I
believe that enactment of legislation
improving health insurance coverage is
long overdue. We owe it to the Amer-
ican people to pass this bill.

The Health Insurance Reform Act
represents the type of incremental
health care reform which I have long
supported. It targets the problems with
our current health care system while
leaving in place a system that works
well for most Americans.

Mr. President, in June 1993, I had my
own health problem when a magnetic
resonance imaging machine discovered
an intercranial lesion in my head. I
was the beneficiary of the greatest
health care delivery system in the
world—the American health care sys-
tem. That experience made me ever
more aware, knowledgeable of, and sen-
sitive to the subject than I had been in
the past.

There are some who believed health
care reform was dead and declared as
much in the fall of 1994 when Congress
failed to enact comprehensive health
care reform legislation. I am hopeful
that they will be proven wrong by the
enactment of this bill. President Clin-
ton was in error when he proposed
health care by Government mandate
and massive bureaucracy. But anyone
who read the repudiation of the Clinton
bill as an excuse to do nothing is equal-
ly in error. We still have a great need
to correct the problems in our health
care system for the 15.2 percent or 39.7
million Americans, for whom the sys-
tem does not work. In my own State of
Pennsylvania, there is even a greater
need, because the number of uninsured
under the age of 65 has grown from 10.8
percent to 13.4 percent of the popu-
lation while we in Congress have done
little but debate the correct approach
to take concerning health reform. It is
high time that Congress takes a real
step forward in health care reform,
without big government and without
turning the best health care system in
the world on its head.

To be sure, health care reform re-
mains a very complex issue for Con-
gress to address. But it is not so com-
plex that we cannot act on a bipartisan
basis. This is something we should
have done years ago. Sixty-five Demo-
crats and Republicans have agreed to
cosponsor a bill containing policy mat-

ters we all agree on, such as the need
to limit exclusions for preexisting con-
ditions and make health insurance
more portable for workers changing
jobs. Of course, more can and should be
done. But this is what we can agree on
now. We will be helping a great many
people who desperately need these crit-
ical changes in law by acting now.

By way of background, I would note
that the legislation before the Senate
today, S. 1028, contains provisions very
similar to those contained in title I of
my own health care reform bill, the
Health Assurance Act of 1995,—S. 18—
which I introduced on January 4, 1995.
I have heard for years from constitu-
ents, friends, and family on how impor-
tant it is that we pass basic insurance
market reforms to protect those who
are not in perfect health but have some
preexisting medical condition. We all
are aware of people who are afraid to
leave their jobs because they have a
heart condition or another medical
condition and therefore would be un-
able to obtain insurance for this prob-
lem outside of their present employer.
Under the Kassebaum-Kennedy bill, a
person can be assured that no preexist-
ing condition exclusion can ever last
more than 12 months for conditions
discovered in the 6 months prior to
coverage. Equally important, the bill
enables those workers that were cov-
ered under a group health insurance
plan to reduce this 12-month preexist-
ing condition exclusion for each month
they were covered by a plan. So if an
employee with a medical problem is
covered by a plan under her current job
for more than 12 months, if she takes a
job elsewhere, she will be covered
under the plan of the new employer.

S. 1028 also contains language similar
to my legislation which extends the
COBRA health benefits options in a
limited manner. S. 1028 specifically ex-
tends this option when a former em-
ployee or family member becomes dis-
abled during the initial coverage pe-
riod, and allows newborns and adopted
children to be covered immediately
under a parent’s COBRA policy. Also,
S. 1028 provides individuals access to
affordable insurance through purchas-
ing groups, which was also allowed
under S. 18. This and the other ele-
ments of S. 1028 will give the 228 mil-
lion workers who now have insurance
the security of knowing that health
coverage options exist if they change
jobs, or become unemployed for a lim-
ited period of time.

Mr. President, as my colleagues are
aware, I have been advocating incre-
mental health care reform in one form
or another throughout my 15 years in
the Senate, and have introduced and
cosponsored numerous bills concerning
health care in our country since 1983.
In my first term, I sponsored the
Health Care Cost Containment Act of
1983, S. 2051, which would have granted
a limited antitrust exemption to
health insurers, permitting them to en-
gage in certain activities aimed at cur-
tailing then escalating health-care
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costs. In 1985, I introduced the Commu-
nity Based Disease Prevention and
Health Promotion Projects Act of 1985,
S. 1873, directed at reducing the human
tragedy of low birthweight babies and
infant mortality.

During the 102d Congress, I again
pressed for Senate action on this issue.
On July 29, 1992, I offered an amend-
ment to legislation pending on the Sen-
ate floor that would have increased the
deductibility for health care insurance
purchased by self-employed persons
from 25 to 100 percent, and would have
made health coverage more affordable
for small businesses through insurance
market reforms. This amendment in-
cluded provisions from legislation in-
troduced by Senator CHAFEE, which I
cosponsored, and which was previously
proposed by Senators Bentsen and
Durenberger. My amendment was de-
feated on a procedural motion by a
vote of 35 to 60 along party lines, and
the Senate did not consider comprehen-
sive health care legislation during the
balance of the 102d Congress. The sub-
stance of that amendment, however,
was adopted later by the Senate on
September 23, 1992 as an amendment to
H.R. 11, the broader tax legislation in-
troduced by Senators Bentsen and
Durenberger and which I cosponsored.
This latter amendment, which included
substantially the same self-employed
deductibility and small group reforms
that I had proposed on July 29, passed
the Senate by voice vote. Unfortu-
nately, these provisions were later
dropped from H.R. 11 in the House-Sen-
ate conference.

On August 12, 1992, I introduced legis-
lation entitled the ‘‘Health Care Af-
fordability and Quality Improvement
Act of 1992,’’ S. 3176, that would have
enhanced informed individual choice
regarding health care services by pro-
viding certain information to health
care recipients, lowered the cost of
health care through use of the most ap-
propriate provider, and improved the
quality of health care.

On January 21, 1993, the first day of
the 103d Congress, I introduced com-
prehensive health care legislation enti-
tled the ‘‘Comprehensive Health Care
Act of 1993,’’ S. 18. This legislation was
comprised of reform initiatives that
would have improved both access to
and the affordability of insurance cov-
erage, and would have implemented
systemic changes to lower the escalat-
ing cost of care in this country.

On March 23, 1993, I introduced the
Comprehensive Access and Afford-
ability Health Care Act of 1993, S. 631,
which was a composite of health care
legislation introduced by Senators
COHEN, KASSEBAUM, BOND, and MCCAIN,
as well as my bill, S. 18. I introduced
this legislation in an attempt to move
ahead on the consideration of health
care legislation and provide a critical
mass as a starting point. On April 28,
1993, I proposed this bill as an amend-
ment to the legislation then pending
on the Senate floor, the Department of
Environment Act, S. 171, in an attempt

to urge the Senate to act on health
care reform. My amendment was tabled
by a vote of 65 to 33, largely along
party lines.

As I mentioned earlier, on January 4,
1995, I introduced S. 18, the Health As-
surance Act of 1995, which improved
upon many provisions included in my
health care legislation from the 103d
Congress and provided a framework for
targeted reform that could be built
upon if needed. In addition to address-
ing the portability issue, S. 18 has
three other important objectives:
First, to provide affordable health in-
surance for the 40 million Americans
now not covered; second, to reduce
health care costs for all Americans;
and third, to improve coverage for
underinsured individuals and families.
All of these objectives are accom-
plished through initiatives that our
health care system could readily adopt
without creating an enormous new bu-
reaucracy.

In total, I have come to the Senate
floor on 14 occasions over the past 4
years to urge the Senate to address
health care reform. As early as June 26,
1984, I stated that the issue of health
care is one of the most important mat-
ters facing the Nation today. That
statement continues to ring true
today, nearly 12 years later. According
to the Health Care Financing Adminis-
tration, national health expenditures
totaled an estimated $949.4 billion in
1994, representing 13.7 percent of GDP.
The Congressional Budget Office [CBO]
projected that national health expendi-
tures will total an estimated $1 trillion
for 1995, or 14.1 percent of GDP. Accord-
ing to CBO, spending for health care
grew about 6 percent in 1994, and was
expected to grow about 7 percent in
1995.

I believe we have learned a great deal
about our health care system and what
the American people are willing to ac-
cept from the Federal Government as a
result of debate over President Clin-
ton’s proposal in the fall of 1994. The
message we heard loudest was that
Congress was acting too hastily, and
that Americans did not want a massive
overhaul of the health care system. In-
stead, our constituents want Congress
to proceed more slowly and to target
what isn’t working in the health care
system while leaving in place what is
working.

As I have said both publicly and pri-
vately, I was willing to cooperate with
President Clinton in solving the prob-
lems facing the country. However,
there were many important areas
where I differed with the President’s
approach and I did so because I be-
lieved they were proposals that would
have been deleterious to my fellow
Pennsylvanians, to the American peo-
ple, and to our health care system.
Most importantly, I did not support
creating a large new government bu-
reaucracy because I believe that sav-
ings should go to health care services
and not bureaucracies.

On this latter issue, I became con-
cerned about the creation of such a bu-

reaucracy, and asked my staff to re-
view the President’s 1,342-page Health
Security Act when it was transmitted
to Congress on October 27, 1993. My
staff found an increase of 105 new agen-
cies, boards, and commissions and 47
existing departments, programs, and
agencies with new or expanded jobs.
This chart received national attention
after being used by Senator Bob DOLE
in his response to the President’s State
of the Union address on January 24,
1994. The response to the chart was tre-
mendous, with more than 12,000 people
from across the country contacting my
office for a copy. Numerous groups and
associations, such as United We Stand
America, the American Small Business
Association, the National Federation
of Republican Women, and the Chris-
tian Coalition, reprinted the chart in
their publications amounting to hun-
dreds of thousands more in distribu-
tion.

In addressing our health care prob-
lems, let me be clear: In creating solu-
tions it is imperative that we do so
without adversely affecting the many
positive aspects of our health care sys-
tem which works for 85 percent of all
Americans. The pending legislation,
the Health Insurance Reform Act,
achieves this objective and should be
viewed as the first step of an incremen-
tal approach to health care reform. It
is my hope that we can accomplish
some additional health care reforms
that are equally necessary but would
also not disrupt our system, such as in-
creasing the deduction for the health
care of the self-employed. Further, we
should continue to pursue other initia-
tives to help reduce health care costs
and increase the quality of health care
that the majority of this body can
agree upon.

The Health Insurance Reform Act of
1995 deserves our strong support and I
urge my colleagues to enact this much-
needed legislation.

Mr. KERRY. Mr. President, I want to
thank Senators KASSEBAUM and KEN-
NEDY for their leadership in putting to-
gether this bill which the General Ac-
counting Office [GAO] estimates will
help over 21 million people.

I also want to talk today about a
woman from Florence, MA, who wrote
me about her daughter. She supports
this bill, she said, because her daughter
has diabetes and the family had a ter-
rible time finding health insurance
that would cover her. In her letter she
told me, ‘‘I think it’s immoral for
health insurance companies to cut off
coverage even while the people they
cover are paying their premiums. No
health insurance company should have
the power to do this to their clients.’’

Millions of Americans have medical
histories or preexisting conditions that
make it difficult to get comprehensive
insurance coverage. As many as 81 mil-
lion Americans have preexisting medi-
cal conditions that could affect their
insurability. Many people are locked in
their jobs because they fear they will
be unable to obtain comprehensive in-
surance in new jobs. And many people
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who work in small businesses often
have trouble getting insurance espe-
cially if one employee has medical
problems.

I am hopeful that this important bill
will pass Congress and will be enacted
into law this year. It is time that we
help the American people get the
health insurance they rightfully de-
serve.

This bill takes very important steps
forward. But we must do more, so that
ultimately we have coverage for all
Americans. Currently, 40 million Amer-
icans live without health insurance,
and 23 million of the 40 million are
workers, according to a study by the
Tulane University School of Public
Health. Furthermore, an average of
more than 1 million children a year
have been losing private health insur-
ance since 1987. In Massachusetts
alone, there are more than 130,000 chil-
dren—one-tenth of all the children in
my State—who are without any health
insurance, private or public, for the en-
tire year. And many more children
lack health insurance for part of the
year. A recent study in the Journal of
the American Medical Association re-
ported that almost one-quarter of U.S.
3-year-olds in 1991 lacked health insur-
ance for at least a month during their
first three years, and almost 60 percent
of those lacked insurance for 6 or more
months.

Mr. President, this Congress has an
unacceptable record when it comes to
addressing the real needs of American
workers and families. Political divi-
sions and Presidential politics have be-
come an everyday feature of Senate
floor action, making it impossible for
us to do much of the people’s business.
This bill still holds the promise of
being a notable exception.

I applaud the vision, commitment,
and political savvy of the distinguished
chairman of the Labor and Human Re-
sources Committee, Senator KASSE-
BAUM, whom I greatly admire, and the
distinguished ranking member of that
committee who is the senior Senator
from my State. They have crafted a
bill which will provide real help to
meet the needs of real Americans, and
have brought it to the Senate in a form
that can become law. I urge all my col-
leagues to vote for this bill and the
conferees to speedily send it to the
President’s desk for his signature. I
will proudly vote for passage this after-
noon.

Mr. HEFLIN. Mr. President, for the
past 5 years, the issue of health care
reform has been at the top of our na-
tional agenda. The need for an over-
haul in our health care delivery system
was a centerpiece of President Clin-
ton’s campaign, and our inability to
enact comprehensive reform legislation
2 years ago was a profound disappoint-
ment.

The debate on the size and scope of
the Federal budget and on various
items within the so-called Contract
With America have dominated congres-
sional business for much of the last

year and a half. Nevertheless, there re-
mains a firm national consensus that
something must be done to reform the
health care system.

In light of all the money spent on the
provision of health care in this Nation,
it is surprising that we have not al-
ready found a way to deliver a suffi-
cient level of care to the millions of
citizens who do not have health insur-
ance. The Department of Health and
Human Services estimates that be-
tween 32 and 37 million Americans have
no health insurance, and an additional
50 to 60 million are underinsured. As
translated by the Office of Manage-
ment and Budget, a total of 13 percent
of all Americans are completely unin-
sured, with as many as 28 percent with-
out insurance for 1 month or more. The
Labor Department reports that each
year, one million people lose their
health insurance.

As currently structured, the private
health insurance market provides an
insufficient level of coverage for indi-
viduals and families with major health
problems and makes it difficult for em-
ployers to obtain adequate coverage for
their employees. This is especially true
of small businesses.

The bill before us—S. 1028, The
Health Insurance Reform Act—will re-
duce many of the existing barriers to
obtaining insurance coverage by mak-
ing it easier for people who change jobs
or lose their jobs to maintain adequate
coverage. It will also provide increased
purchasing power to small businesses
and individuals. I am proud to support
this legislation, which is aimed at cov-
ering millions of those who do not have
insurance or who have an inadequate
level by addressing the issues of port-
ability and preexisting conditions.

S. 1028 builds upon innovative and
successful State reforms and enhances
the private market by requiring health
plans to compete based on quality,
price, and service instead of refusing to
offer coverage to those who are in poor
health and need it the most. Passage of
this measure is being called a rel-
atively modest first step toward the
kind of comprehensive reform legisla-
tion we tried to pass in 1994. I agree
that it is only a first step, but feel in-
stead that it is a rather major first
step in that it goes a long way toward
reaching the goal of universal health
care.

The General Accounting Office esti-
mates that enactment of S. 1028 would
help at least 25 million Americans each
year. This would be a major step in the
right direction. It would also provide
much-needed momentum for future re-
form efforts. Equally important, it
would not increase Federal spending,
impose new or expensive requirements
on individuals, employers, or States, or
create new Federal layers of bureauc-
racy.

This measure enjoys wide bipartisan
support in Congress and from a host of
organizations, including the National
Association of Manufacturers, the U.S.
Chamber of Commerce, the National

Governors Association, the American
Medical Association, the American
Hospital Association, Independent In-
surance Agents of America, and the
Consortium for Citizens with Disabil-
ities.

Specifically, the bill does the follow-
ing: Limits exclusions for preexisting
conditions; guarantees insurance avail-
ability; guarantees renewability; en-
sures portability; and allows small em-
ployers and individuals to increase
their purchasing power by negotiating
for more competitive rates with health
plans and providers.

S. 1028 was passed unanimously by
the Labor and Human Resources Com-
mittee under the leadership of Sen-
ators KASSEBAUM and KENNEDY. During
this year’s State-of-the-Union address,
President Clinton challenged Congress
to pass it quickly, and described it as
the very least that can be done to help
some of those 37 million with inad-
equate care or no care at all. It is a
sound, targeted, market-based reform
measure that will make it easier for
millions of Americans to change jobs
without the fear of losing their health
coverage. It is a consensus-building ap-
proach that can lead to comprehensive
reform down the road.

While it is true that this measure
does not make all the necessary
changes we need in the health care sys-
tem, it does make a series of valuable
reforms that will make a discernible
difference in the lives of millions of our
citizens. It does this without interfer-
ing with those parts of the system
which work and without taking away
the ability of States to implement
their own reforms. I congratulate the
bill’s managers for their work and the
majority leader for scheduling this de-
bate, and urge its swift passage.

Mr. WARNER. Mr. President, it is a
pleasure to rise as a cosponsor of H.R.
3103, the Health Insurance Reform Act
of 1996. Over the last few years, the
Senate has been on a long road on
health care reform, and it is a matter
of great satisfaction that we have fi-
nally reached this important mile-
stone.

H.R. 3103, the so-called Kassebaum-
Kennedy bill, represents the core of
market-based health insurance reforms
on which there has always been wide
agreement. The provisions of H.R. 3103
were, in essence, the heart of the Re-
publican Health Care Reform bill de-
veloped in 1994 as an alternative to the
big-government top-down Clinton
health plan.

The 1994 elections, which brought the
first Republican majority to Congress
in 40 years, provided a clear indication
of the overwhelming rejection of Presi-
dent Clinton’s plan by the American
people. More than any other factor, it
was the mandate of the 1994 election
which shaped the policy that has guid-
ed this debate.

I cannot praise highly enough the re-
markable leadership brought to this
legislation by the chairman of the
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Labor and Human Resources Commit-
tee, Senator NANCY KASSEBAUM of Kan-
sas. Her careful management has been
discreet, thoughtful, responsive, and
thorough. With her partner for the mi-
nority in this endeavor, ranking mem-
ber Senator EDWARD KENNEDY, they
have shepherded a unique bipartisan
measure—devoid of any real con-
troversy—which could in itself extend
health insurance access to an esti-
mated 25 million Americans who, as we
say, have fallen through the cracks of
health insurance coverage.

This is not a universal coverage bill.
Nor does it prescribe specific benefits.
It does, however, provide the level
playing field which the health insur-
ance industry has long needed to elimi-
nate the 50–State patchwork of dif-
ferent rules and standards for coverage
of preexisting conditions, portability,
and renewability. As insurance compa-
nies will no longer have broad discre-
tion in excluding people from coverage,
all companies will be accomodating the
costs of high-risk employees.

When speaking of pre-existing condi-
tion problems, I always remember the
case of the young father employed at a
lumber mill in northern Virginia. His
wife gave birth to a severely disabled
child resulting in abnormally high
costs for his employer’s health insur-
ance company. At the end of the year,
that insurance company approached
the mill owner with an impossible
choice: If you retain coverage for the
disabled child, your premiums will go
up by 150 percent. If you exclude cov-
erage for the disabled child, your pre-
mium will only go up by 12 percent.
The mill owner absolutely could not af-
ford the higher premium and was
forced to drop the young family with
the disabled child.

So, here you had a case in which an
employee wished to stay with his com-
pany but had to seek coverage else-
where. Ironically, current insurance
coverage in this country may also
cause the reverse: Individuals who wish
to move on to another employer but
cannot because a preexisting condition
can preclude future coverage. They are
essentially locked in their jobs for fear
of losing their health insurance.

These examples of discriminatory
treatment are precisely what we are
trying to remedy with the Kassebaum-
Kennedy bill. The legislation is good
medicine for American health care.

For preexisting conditions, American
workers would be required to comply
with a maximum 1 year waiting period
for coverage by their insurance plan.
Were there no waiting period, individ-
uals would be tempted to only purchase
health insurance when they or their
family members were ill—a practice
which would understandably substan-
tially undermine the fiscal strength of
the insurance industry.

Once the preexisting condition wait-
ing period has been met, and as long as
health insurance premiums are paid up,
there should not be a lapse in coverage
if you remain with covered employers.

If you should be required to seek in-
dividual rather than group coverage,
the legislation includes important safe-
guards for the individual market from
the costs of preexisting conditions. One
must first have been in group coverage
for a minimum of 18 months and then
fully used and paid for an additional 18
months of COBRA coverage.

Upon meeting these conditions, the
individual health insurance market
will be required to offer full benefits
without a preexisting condition clause.

I commend the managers of the bill
for their efforts to keep the legislation
as uncluttered as possible with unre-
lated or controversial amendments.
With the exception of the Dole-Roth
Finance Committee amendment, which
I was pleased to cosponsor, the bill has
the best chance of reaching the Presi-
dent’s desk if it remains clean.

I regret that the Medical Savings Ac-
count [MSA] provision of the Finance
amendment was not retained, but I un-
derstand that it might have prompted
a Presidential veto. I did support and
have cosponsored in the past Senator
DOMENICI’s successful mental health
parity amendment. I sincerely hope
that it too will be retained.

Above all, this legislation must pass.
We can not allow this opportunity to
pass us by. These are the vital health
insurance reforms we first learned of in
the historic health care debate of the
103d Congress, and it is our job in the
104th to see the job through.

Mr. President, in closing, I must
state that this bill is extremely signifi-
cant to me on a personal level.

My father was a physician who cared
deeply about his patients, regardless of
their ability to pay. He died when I was
only a young man, but I have always
revered his legacy of caring for others.
If, with this bill, we can extend health
insurance coverage to 25 million Amer-
icans who now are being denied bene-
fits, my father would be the first to
urge its swift passage.

Mr. BIDEN. Mr. President, when
comprehensive health care reform went
down to defeat in 1994, many of us in
the Senate were frustrated because we
had let yet another opportunity for re-
forming the health care system slip
away.

At that time, there was wide agree-
ment on some elements of health care
reform. I, for one, wanted to go forward
with those items—even if they fell
short of addressing all of the problems
in the health care system. Unfortu-
nately, political considerations on both
sides of the aisle and at both ends of
Pennsylvania Avenue prevented us
from passing even those things we all
agreed on.

Today, it appears that cooler heads
will prevail. Today, it appears that the
Senate will pass—and I will proudly
vote for—the Kassebaum-Kennedy
health insurance reform bill.

Who would have believed less than 2
years ago that we would be on the
verge of passing a bipartisan health
care bill. And, who would have believed

that the bill would provide real reform
by addressing the most pressing prob-
lem faced by middle-class Americans—
the possibility that they will lose their
health insurance just because they
change jobs or get sick.

Four years ago, a national survey
showed that nearly one-third of all
Americans had at some time in their
lives been the victim of ‘‘job lock.’’
Fearing the loss of health insurance,
they stayed in a job they did not want
and did not like. Two years ago, I
asked Delawareans that same ques-
tion—and in responding to my ques-
tionnaire, 21 percent of Delawareans
said they had experienced job lock. Ad-
dressing this problem is long overdue.
But, it may finally happen.

With the bipartisan Kassebaum-Ken-
nedy bill, no longer will insurance com-
panies be able to deny coverage for
most pre-existing conditions. No longer
will Americans be locked in jobs they
do not want because changing jobs
means losing health insurance. And, no
longer will insurance companies be
able to cancel a person’s policy just be-
cause they get sick.

Last year, a General Accounting Of-
fice study showed that nearly 25 mil-
lion Americans could benefit from leg-
islation similar to what we are consid-
ering today. It will provide security
and peace-of-mind to millions of mid-
dle-class Americans and their families.

Mr. President, the Kassebaum-Ken-
nedy bill also provides some important
help to small businesses—those who
have been most devastated by the rap-
idly rising costs of health care. First,
the bill would increase the self-em-
ployed health insurance tax deduction
to 80 percent. I am a cosponsor of legis-
lation to increase the deduction to a
full 100 percent. This bill falls short of
that goal, but it continues to move us
in the right direction.

Second, the bill would make it easier
for small businesses to join together to
purchase health insurance. By pooling
their employees, small businesses can
spread the health risks among a large
number of people and get cheaper in-
surance rates as a result.

And, third, the bill guarantees that
all small businesses will have health
insurance available to them. It pro-
hibits insurance companies from cher-
ry picking the businesses with the
healthiest employees and refusing to
sell to all other businesses. It says, if
an insurance company sells to small
businesses, it must sell to all small
businesses. This sounds simple—even
unnecessary. But, in the real world, it
is crucial. When just one employee in a
small business has a problem preg-
nancy, or has a disabled child, or suf-
fers from some other medical condi-
tion, it often means that no one that
works in that small business can get
health insurance.

Finally, Mr. President, I want to ad-
dress the provisions in the bill regard-
ing health care fraud. This is some-
thing I have worked on for 4 years now.
In 1992, I introduced legislation to



CONGRESSIONAL RECORD — SENATE S3821April 23, 1996
crack down on the small number of
health care providers who engage in
fraud against their patients, insurance
companies, and the American tax-
payers.

Those who perpetrate fraud are few
in number, but their crimes are large
in dollars. During a hearing I held in
the Judiciary Committee in 1992, it was
reported that up to 10 percent of total
health care spending in this country is
fraudulent. That is over $100 billion in
health care fraud this year alone.

My bill would have cracked down on
these cynical manipulators of the sys-
tem by increasing the number of Fed-
eral investigators and prosecutors
going after health care fraud; doubling
the penalties for those found guilty;
providing rewards for patients and
health care workers who come forward
with information about fraud; and
making sure that the guilty make res-
titution to the victims. My legislation
passed the Senate in 1992 but was never
taken up in the House.

A year later, with the leadership of
Senator COHEN, health care fraud pro-
visions were included in the Biden
crime bill. But, again, the House would
not go along, and they were dropped
during the conference.

Now, they are back again. And, the
fraud provisions in the Kassebaum-
Kennedy bill are very similar to the
legislation I first introduced in 1992. I
want to commend Senator COHEN for
his diligence in this area. But, I wish to
note that while the House health care
bill also contains fraud provisions,
some of those provisions would actu-
ally weaken the anti-fraud laws. I urge
the Senate to insist that they be
stripped during the conference.

Mr. President, despite all of the good
about this bill—protecting Americans
from losing their health insurance,
helping small businesses, and cracking
down on health care fraud—it will not
solve all of America’s health care prob-
lems. And, it is not intended to.

The fact that it does not address a
whole host of problems—including
comprehensive cost control and the
nearly 40 million uninsured Americans,
including 100,000 in Delaware—does not
mean these problems do not exist and
should not be addressed. Failing to deal
with these matters may be a weakness
of the legislation. But, ironically, it is
also the bill’s strength.

Precisely because the bill deals only
with the most pressing health care
problems, we have a very real chance of
passing a health care reform bill for
the first time in my nearly 24 years in
the Senate. We are on the verge of
breaking the gridlock on health care
reform.

The fact that it is an incremental—
not comprehensive—bill is not a reason
to vote against it. In fact, Mr. Presi-
dent, I would argue that it is a reason
to vote for the bill. By passing the
Kassebaum-Kennedy legislation, we
will have made a downpayment on
health care reform—addressing some
important problems and helping meet

real needs of the American people. If
we show that responsible Government
action can work—and work well—we
will have opened the door to possible
future bipartisan agreements to solve
other health care issues.

I hope that we will be back to address
those issues. But, in the meantime, I
hope that we will not let another op-
portunity slip away. I hope that we
will pass the Kassebaum-Kennedy bill.

Mr. SMITH. Mr. President, I rise in
support of S. 1028, the Health Insurance
Reform Act. This is a good bill that
will help millions of Americans obtain
health care.

Today, I would like to discuss four
provisions that I believe are central to
meaningful health care reform. For
years, I have said that Congress should
pass targeted reforms that take care of
these core issues, and this bill does ad-
dress three of them. They are: health
insurance portability, full tax deduct-
ibility for long term care insurance,
and deductibility of health insurance
for the self-employed.

Let me just say for now that we
missed a tremendous opportunity to
enact tax deductions for medical sav-
ings accounts, or MSA’s. I will go into
that issue in more depth later, but I
am very disappointed about its re-
moval from this bill. I can only hope it
will prevail in conference.

Health care reform is a very com-
plicated and sensitive issue. Before we
start restructuring one of the most im-
portant sectors of our economy, we
need to study the issue thoroughly. We
must make sure we approach it in the
proper manner, and listen to all con-
cerns.

In 1994, I was host to a statewide
health care conference that featured
leading policy experts from every facet
of the health care system. I invited
doctors, providers, nurses, patients—
everyone who would be impacted by
health care reform. From this, every-
one who participated gained a greater
understanding of the complexities of
our health care system.

Since that time, I have held citizens’
forums to discuss the issue in each of
the 10 counties in New Hampshire. In
addition to this outreach, I also met
privately with every interested group
to discuss their specific concerns more
deeply.

This is the way to approach this
issue—open, public forums, where all of
the interested parties get to voice their
concerns and share their views. I think
the lesson of the White House Task
Force, which produced the Clinton re-
form proposal, is that secret meetings
and back room deals are not the way to
approach a critical issue like this. Con-
gress must act from a position of genu-
ine consideration and understanding.

The very best part about open forums
is that you get a very good sense of
what people want, and don’t want. In
my experience, I hear overwhelming
opposition to a Clinton-style govern-
ment-run health care system. At the
same time, I also hear avid support for

the four reforms that I will now dis-
cuss.

The first concern is that health in-
surance should be ‘‘portable.’’ I feel
very strongly about this issue, as I
know the rest of my colleagues do. It is
of particular concern to individuals
who have preexisting conditions. These
are people who are terrified of leaving
their jobs, being fired or laid off,
changing their jobs, or starting their
own businesses—because of the risk of
becoming uninsured.

The freedom to change jobs, or even
to become self-employed, is one of the
cornerstones of our free market econ-
omy. When we picture the America
dream, we think of a family, a home,
children, a college education. But, I
think a big part of the American dream
is finding a job that you enjoy, one
that fits your interests and skills, and
working your way up the ladder of suc-
cess.

This is not always easy. Some people
get lucky early in life. They find a
good employer and work their way up
the company ladder. This was the pre-
dominant trend years ago. But for
most of us today, the ladder does not
go straight up. An individual works at
a job for a while and finds that it does
not suit him. He may not get along
with his boss. Or, maybe he wants to
move. Perhaps he wants a larger sal-
ary. There are countless reasons why
people change jobs these days, and it is
a very healthy process. In fact, it has
been reported that individuals today
hold an average of seven jobs over the
course of a lifetime.

I have held a number of different jobs
throughout my career: teacher, real es-
tate broker, public servant. As I think
back, I don’t know whether I would
have been as comfortable making some
of the career decisions I did if I had to
risk losing health coverage for myself
and my family.

The greatest fear that most Ameri-
cans have in changing jobs is the fear
of losing their health coverage. There
is a term for it now: ‘‘Job Lock.’’ It is
the one concern that I hear about over
and over again at my citizen forums
and constituent meetings.

And, it is a concern that applies to
the people in our society who are the
most vulnerable—people who have
chronic health problems, disabilities,
injuries, or illnesses. For many of these
Americans, finding and holding a job
that fits their abilities and interests is
not an easy task. For many of these
people, there are additional issues re-
lated to daily living, caring for chil-
dren, maintaining a home, transpor-
tation, paying the bills, that are par-
ticularly challenging for them. The
last thing they need, on top of all that,
is to be denied health insurance. Most
of them have been paying into insur-
ance plans for their whole lives. Now,
because they have left their employer,
they risk losing everything. It is un-
fair.



CONGRESSIONAL RECORD — SENATES3822 April 23, 1996
Mr. President, it isn’t just the work-

er who benefits from portability re-
form. In the same way that an em-
ployee can become unhappy with his
job, sometimes the employer has rea-
sons to let one of his workers go. These
employers face tough decisions. It
might be a small business owner who
finds that he can’t balance his books
without making some reductions. It is
always a tough situation to face, but
these are the economic realities of the
business world.

But what if this same small business
owner knows that an employee, per-
haps a close friend, has a pre-existing
condition of a family member with
one? This employer has a terribly dif-
ficult decision on his hands. He can
keep his employee on, just so that the
employee can maintain his health cov-
erage—perhaps risking bankrupting
the business—or he can lay him off and
let him go without insurance. Health
portability is probusiness, because it
would allow a small business to make
those tough decisions while having the
peace-of-mind in knowing that the em-
ployee and his family would not lose
their health coverage.

I have said publicly for years that
Congress should do something about
portability, and that we do not need so-
cialized medicine to do it. This bill
proves that. My State already has an
extensive guarantee issue law, so the
group-to-individual portability provi-
sions would be superseded by the New
Hampshire law. But, frankly, the
Kassebaum-Kennedy portability provi-
sions are much more modest than
those enacted in my State of New
Hampshire.

Next, I would like to address the im-
portant provision in the bill that pro-
vides for an 80 percent tax deduction
for health insurance for the self-em-
ployed.

Mr. President, in discussing the port-
ability provisions, I briefly touched on
the issue of individuals who, for one
reason or another, choose to be a self-
employed. Whether it is running a cor-
ner store, or even a family farm, many
Americans rely on self-employment for
their survival. Additionally, these are
many Americans who, for a variety of
reasons, from physical disability to
spending time with their children, find
working at home to be the most appro-
priate and fulfilling way to earn their
income.

For these self-employed Americans,
health insurance can be a very expen-
sive proposition—so expensive that
many choose to go without coverage.
There are three main reasons for this.

The first and most obvious reason is
that the self-employed have to pick up
the full cost of the premiums. Most
Americans get insurance through their
employer. They pay a portion of the
premium, but the best is paid by their
employers. For these Americans, there
is a big incentive to take advantage of
this benefit. But the self-employed are
forced to pick up the entire premium.
This just goes with the territory. The

reason I am pointing it out is to high-
light the fact that tax deductibility is
particularly important for these Amer-
icans.

The second reason it is so expensive
is that individual insurance is much
more expensive than group insurance.
When I say group insurance, I am gen-
erally talking about employer-based
insurance.

The reason that group plans are
cheaper is because the risk is spread
over a broad group of people, sick peo-
ple and healthy people. But, due to the
costly nature of individual insurance
and the unfavorable tax situation,
healthy individuals are less inclined to
buy individual plans. Many of them
simply choose to go uninsured. Con-
sequently, because there are fewer
healthy individuals to spread the risk,
individual insurance is very expensive.

But the primary reason is the tax sit-
uation. And this is very easy to fix.
Employers get a 100-percent tax deduc-
tion for their contribution to an em-
ployee’s health premiums. Earlier their
year, we did raise the self-employed
tax deduction to 30 percent. But, I be-
lieve that this is still unfair. It ought
to be 100 percent for everyone—employ-
ers, self-employed, and the individual
policy buyer whose employer does not
offer health insurance.

This bill raises the deduction for the
self-employed insurance premiums to
80 percent. This will go a long way to-
ward eliminating the powerful dis-
incentives for self-employed Americans
to buy insurance. It phases the deduc-
tion in over 10 years. While I still wish
it were 100 percent, and I would like to
see it changed right away, this is in-
deed progress.

In addition to helping the self-em-
ployed, this bill has a provision that is
of great concern to Americans who
wish to purchase long-term care insur-
ance. Just today, I had a constituent
visit my office from the Alzheimer’s
Association. Among her primary con-
cerns was this provision to amend the
tax code to make long-term care insur-
ance and expenses tax deductible. I
know this disease very well, because
my father-in-law had Alzheimer’s, and
I know how expensive long-term care
can be.

Health care is important, but for
many, such as those with Alzheimer’s
disease, it is activities related to daily
living that are the problem. The bill
specifically defines these activities to
include ‘‘eating, toileting, transferring,
bathing, dressing, and continence.’’

Under current law, health insurance
is tax deductible. But long-term care
insurance gets taxed. This bill would
provide the same deductibility for
long-term care that is currently af-
forded to health care.

Mr. President, the final provision
that I would like to discuss is not in
this bill, and that is the tax deductibil-
ity for Medical Savings Accounts. It
was in the Senate Finance Committee’s
amendment, and it was in the House
bill. Unfortunately, this vital provision

was defeated on the Senate floor by a
vote of 52 to 46.

I have discussed the important provi-
sions for self-employed Americans, and
employer-based benefits. But, there is
another group of people who are in des-
perate need of help, and that is individ-
uals who are not self-employed, but
whose employers do not offer an insur-
ance plan. Many of them are res-
taurant workers, farm workers, or
other people who work for a small em-
ployer who cannot offer or chooses not
to offer an insurance package.

Under current law, these workers get
no tax deduction whatsoever. Not 100
percent, not 30 percent—nothing. It is
the same for Americans who are unem-
ployed.

Huge corporations get a 100-percent
tax deduction to subsidize their em-
ployees’ insurance premiums—from the
CEO on down. But someone living pay-
check to paycheck whose employer can
not provide them with insurance—or
someone who is unemployed—gets
taxed on the full premium.

There are provisions in both the
House and Senate bills to allow small
businesses join together and form pur-
chasing pools in order to buy insurance
at lower rates. The House provisions
were somewhat stronger than those in
the Senate bill. I am confident that the
conferees will work to produce a final
version that would greatly increase the
number of small businesses that offer
insurance to their employees.

As helpful as these provisions will be
in increasing access to insurance, there
will still be millions of Americans
whose employers don’t offer insurance,
or who are unemployed. For these
Americans, there is only one provision
that would have helped them—and that
is the full tax deductibility for Medical
Savings Accounts, or MSA’s.

I can’t understand why my col-
leagues would have voted against it. It
will obviously be an important issue in
Conference, and I am hopeful that it
will make it into the final package.

Some have suggested that if we in-
clude MSA’s in the conference report
that it will provoke opposition or even
a filibuster by the Democrats. I find it
very hard to accept the proposition
that Senators would filibuster health
care portability reform solely on the
basis that we give tax relief for Ameri-
cans to put money in a savings account
for health expenses.

I believe that MSA’s are vital to true
health care portability. By definition,
MSA’s are the very essence of port-
ability. When we talk about insurance
‘‘portability’’ as it pertains to the un-
derlying Kassebaum-Kennedy bill, we
are using the term figuratively. The
employee isn’t really bringing his in-
surance with him, we are just provid-
ing him the freedom to shift from one
plan to another without being denied
coverage.

So, lets take the example of an indi-
vidual who works for a company for 20
years, and becomes disabled or ill, and
must leave his job and give up his em-
ployer-based health insurance. Under
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the bill, he would be able to buy an in-
dividual insurance policy. The insurers
would have to take him. But it says
nothing about how much the insurer
could charge.

So, when he goes to the individual in-
surance company, the company is
going to evaluate him in terms of the
health risk that he poses to the plan. It
does not matter if he was insured for 3
years or 30 years, the insurance com-
pany would consider only his current
health status in determining the pre-
mium he would pay. Those 30 years of
payments mean nothing to the new in-
surance company.

The only provision that would allow
him to transport at least a portion of
his coverage is the medical savings ac-
count [MSA]. MSA’s allow individuals
to supplement their insurance policy
by investing a certain amount into a
tax-free savings account and using that
account to pay for their predeductible
medical expenses. Any money that the
patient has not spent at the end of the
year would remain in his account.

It is portability in its most pure
form. Because it stays with the em-
ployee if he change jobs, because it is
his account. If he gets fired, and cannot
find a job, he still has the MSA. He
could even use the MSA to pay his in-
surance premiums while he tries to
find a job. If he moves to a plan that
provides a lower level of coverage, he
would still have his MSA money to pay
for the uncovered expenses. I feel that
he should get a tax deduction for this
account, just like Americans get for
their individual retirement accounts,
mortgages, charitable contributions,
and health insurance.

But, there is another reason that
MSA’s are important to real health
care reform, and that is the increased
use of preventive health services. I
really believe that preventive health
care is the solution to many of our
health problems.

Most insurance plans have a deduct-
ible that people need to meet before
their insurance company pays for cov-
erage. This acts as a built-in disincen-
tive for individuals to use preventive
health services, and I believe it needs
to be at the center of health care re-
form.

For example, let us say a person has
an illness such as diabetes. In order to
avoid major health problems, they need
to maintain an adequate insulin bal-
ance, appropriate diet, and so forth.
This can become very costly when the
patient must pay for needles, insulin,
monitoring devices, perhaps dietitian
services, and other costs. If these serv-
ices are not covered, the individual
must pay out of pocket. This discour-
ages the use of preventive health care.

The unfortunate result is major
health problems for these people. For
diabetes patients, it might even mean a
foot or leg amputation—major short
term and long term costs to the in-
surer, the individual, and his family. Of
course, add to that the years of pain
and hardship that result from this per-
haps preventable situation.

Let me explain why MSA’s encourage
preventive health care. The three
major issues that result in individuals
not getting preventive health care are:
deductibles, copayments, and uncov-
ered or partially covered services. In
these three situations, the individual is
forced to come up with the money on
their own, without help from the in-
surer. In some cases, this forces the in-
dividual to choose between the ex-
penses of daily life—food, rent, heating
bill—and paying for the preventive
health services. Not surprisingly, it is
the preventive services that are often
pushed aside.

Millions of Americans believe that
managed care, so-called health mainte-
nance organizations [HMO’s], are the
solution to cost control and preventive
health care. I would concede that
HMO’s have done some great things in
controlling health care costs in our
country. But HMO’s still leave the
issue of uncovered expenses. There is
also the problem where many Ameri-
cans do not want to join the HMO be-
cause they might not be able to keep
going to their family doctor, if the doc-
tor does not belong to the HMO.

With an MSA, there are no
predeductible expenses, no uncovered
health expenses, no copayment as long
as the individual still has money in his
MSA. So the disincentives that dis-
courage individuals from obtaining
preventive health care are greatly di-
minished.

A March 14, 1995, policy analysis done
by the Cato Institute addressed the
successes of MSA’s in the current sys-
tem. Even without the favorable tax
treatment, the paper states that in its
experience with MSA’s under the cur-
rent system, Golden Rule Insurance
Co.’s employees increased their use of
preventive care.

About 20 percent of the workers with MSAs
reported that they used their MSA funds to
pay for a medical service they would not
have bought under the traditional health in-
surance policy. That is because the MSA pro-
vided the funds at hand that they could use
to pay for such services, whereas the tradi-
tional policy imposed deductible and coin-
surance fees that actually discouraged the
use of such services. Moreover, the tradi-
tional policy might not cover some services,
and the uncertainty alone discouraged work-
ers from obtaining preventive care. But
workers know that MSA funds can be used
for whatever services they choose.

So we can philosophize all we want
about why it happens, but I like to
look at the hard evidence. When we
look at the facts, MSA’s increase the
use of preventive care.

Mr. President, recently this issue has
somehow become a partisan issue.
Some Democrats have put themselves
in the awkward position of saying that
people should have to pay taxes on
their predeductible health care ex-
penses, copayments, prescription
drugs, and other uncovered expenses.
They can try to explain that to the
voters when the election comes around.

But, I think it is worthwhile to brief-
ly review the record here, because his-

torically, this has been a very biparti-
san issue, and my colleagues on the
other side should be aware of this be-
fore they fall on their swords over this
so-called controversial provision.

I have a series of letters and a tele-
vision transcript here from House and
Senate Democrats in support of MSA’s,
including Representatives ANDREW JA-
COBS, ROBERT TORRICELLI, and House
Minority Leader DICK GEPHARDT, as
well as Senators JOHN BREAUX, SAM
NUNN, and the distinguished Senate
Democratic leader, Senator DASCHLE. I
also have a letter from the National
Mineworkers.

These materials clearly show that
MSA’s have enjoyed broad bipartisan
support in the past, and I ask unani-
mous consent that they be printed in
the RECORD at the conclusion of my re-
marks.

Mr. President, this bill is not perfect.
I am sure all of us have changes we
would make. I know there are a num-
ber of provisions that I would like to
see added to the bill. But I am going to
vote for it, because I believe it is a big
step in the right direction. After the
failure of the Clinton socialized medi-
cine plan, Republicans said that we
needed a change. We promised Ameri-
cans that if they gave us a chance, we
would give them a real health reform
bill—without Big Brother, without the
‘‘standard benefits package,’’ without
rationing care. We promised them port-
ability and tax relief for the self-em-
ployed, and long-term care. We have
made good on our promise to the Amer-
ican people and I urge my colleagues to
support this legislation.

I ask unanimous consent that letters
and a television transcript to which I
earlier referred be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CONGRESS OF THE UNITED STATES,
Washington, DC, April 17, 1996.

Hon. WILLIAM J. CLINTON,
President, The White House, Washington, DC.

DEAR PRESIDENT CLINTON: As original co-
sponsors of Medical Savings Accounts (MSA)
legislation in the House of Representatives,
we urge your review of and your public sup-
port for this wonderfully innovative idea.

The recent vote on the House Republican
plan should not be used to judge the Demo-
cratic Party’s position on MSAs. As you
know, MSAs have become a major plank in
Congressman Torricelli’s health care plat-
form in his Senate race.

We cannot think of a more Democratic
idea than MSAs. In fact, it was originally
our idea. We want Democrats to get the cred-
it for it. In the Senate, Democrats John
Breaux, Tom Daschle, Sam Nunn and David
Boren initiated the idea.

Dick Gephardt included MSA’s in the
House Democratic Leadership bill in 1994.
There were 28 House Democrats who cospon-
sored our initial MSA legislation. There are
currently three Democratic U.S. Senate can-
didates who have supported MSA legislation:
Dick Durbin, Tim Johnson and, of course,
Bob Torricelli.

You also should know that the current
contract of the United Mine Workers pro-
vides its members with MSAs. We do not be-
lieve the UMW qualifies as healthier and
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wealthier than the general population—a
charge leveled by uninformed MSA oppo-
nents.

MSAs will hold down health costs and be a
boon to lower income employees, single
working mothers, as well as the lower and
middle income employees all across Amer-
ica. With MSAs, people are rewarded for
shopping around and can, in many cases, for
the first time spend first dollar health insur-
ance dollars (there are no deductibles or co-
payments) on dental care, vision, mammo-
grams, alternative medical therapies, etc.

Mr. President, we believe MSAs will be a
huge benefit to the American public. MSAs
are not a partisan issue. Democrats sup-
ported MSAs in the 102nd and 103rd Con-
gresses and we support them in this Congress
because they are a good idea that increases
access, controls costs and extends options.

Sincerely,
ROBERT G. TORRICELLI,

Member of Congress.
ANDREW JACOBS, Jr.,

Member of Congress.

CONGRESS OF THE UNITED STATES,
Washington, DC, March 27, 1996.

Medical Savings Accounts
DEAR DEMOCRATIC COLLEAGUE: Many inter-

est groups are posturing on the health insur-
ance reform issue. A few are to draw an
imaginary line in the sand on Medical Sav-
ings Accounts. Medical Savings Accounts
should not be a partisan issue.

Please note:
1. Democrats were the initial sponsors of

MSAs.
2. MSAs passed the House Ways & Means

Committee unanimously in May 1994—when
Democrats were in control. Obviously, in
1994, we believed it was part of the solution.

3. MSAs are included as the ‘‘sense of the
committee’’ in the Kassebaum-Kennedy bill.

4. MSAs do not favor the young and
healthy any more than optional conven-
tional health insurance in the workplace.
MSA funds can be used for diabetic mainte-
nance testing and other procedures not gen-
erally covered by traditional health insur-
ance. MSA funds can be used for orthodontia
care which is also not generally covered.

Health insurance reform is too important
to allow the posturing of a few to kill it.

Sincerely,
ANDY JACOBS, JR.
BILL LIPINSKI.
GLENN POSHARD.

U.S. SENATE,
Washington, DC, September 8, 1992.

DEAR COLLEAGUE: The United States is
faced with a crisis in health care on two
fronts: access and cost control. So far, most
of the proposals before Congress attempt to
deal with access but do not adequately ad-
dress the more important factor—cost con-
trol. We have introduced legislation that
will begin to get medical spending under
control by giving individual consumers a
larger stake in spending decisions.

We have introduced a bill, the Medical
Cost Containment Act of 1992 (S. 2873), which
would allow employers to provide their em-
ployees with an annual allowance in a ‘‘Med-
ical Care Savings Account’’ to pay for rou-
tine health care needs. This allowance would
not be subject to income tax if used for
qualified medical expenses. Any money not
spent out of a given year’s allowance could
be kept by the employee in an account for
future medical needs during times of unem-
ployment or for long term care. In order to
protect employees and their families from
catastrophic health care expenses above the
amount in the Medical Care Savings Ac-
count, an employer would be required to pur-
chase a high-deductible catastrophic insur-
ance policy.

Unlike many standard third party health
care coverage plans, Medical Care Savings
Accounts would give consumers in incentive
to monitor spending carefully because to do
otherwise would be wasting their ‘‘own’’
money. That is, money that they would oth-
erwise be able to save in their account for fu-
ture needs.

Once a Medical Care Savings Account is es-
tablished for an employee, it is fully port-
able. Money in the account can be used to
continue insurance while an employee is be-
tween jobs or on strike. Recent studies show
that at least 50% of the uninsured are unin-
sured for four months or less.

Today, even commonly required small dol-
lar deductible (typically $250 to $500) create a
hardship for the financially stressed individ-
ual or family seeking regular, preventive
care services. With Medical Care Savings Ac-
counts, however, that same individual or
family would have this critical money in
their account to pay for the needed services.

We feel that, while the Medical Care Sav-
ings Account concept does not provide the
total solution to the crisis in health care ac-
cess, it does begin to address the critical as-
pects of increasing costs and utilization by
consumers.

We hope that you will join us as cosponsors
of this legislation. If you have any questions
please contact us or have your staff contact
Laird Burnett of Senator Breaux’s staff at 4–
4623.

Sincerely,
JOHN BREAUX.
DAVID BOREN.
TOM DASCHLE.
RICHARD LUGAR.
DAN COATS.
SAM NUNN.

[From CNBC’s ‘‘Equal Time’’—Aug. 2, 1994]

MARY MATALIN. You think the Medical
Savings Accounts are going to make it
through conference?

DICK GEPHARDT. Absolutely. This is an idea
the Ways and Means Committee has worked
on for three or four years. It’s very popular.
A lot of people like that option and I think
it will be in the final bill. I think it’s a great
option.

JULY 29, 1994.
Hon. PAUL SIMON,
U.S. Senate, Dirksen Building, Washington, DC.

DEAR SENATOR SIMON: An amendment to
the Health Care Package has been offered to
add a medical care savings account provi-
sion. The United Mine Workers have a simi-
lar provision in our current contract that is
anticipated to produce a significant savings
to our previous insurance. If the amendment
offered is consistent with the objectives of
our contractual health care provisions, the
United Mine Workers in Illinois would sup-
port it. The options of utilizing a medical
care savings account may assist in solving
the Health Care problems in this country.

Another concern of our members is the
possible taxation of benefits. Any provisions
that allow for taxation of health care bene-
fits would be totally unacceptable. Over the
years, the United Mine Workers have nego-
tiated a total package for our members. Ad-
vances in wages and other fringe benefits
have suffered because of the high cost of
health insurance. Taxation of health care
benefits would be a slap in the face to the
miners in Illinois who agreed to maintaining
their health care in lieu of other benefit in-
creases.

I appreciate your efforts on behalf of our
members as well as all Americans during the
health care debate. I believe that everyone in
the United States must be afforded quality

comprehensive health benefits without the
fear of losing these benefits through job loss.

Sincerely,
DAN REITZ,

COMPAC Coordinator, District 12, U.M.W.A.
Mr. KEMPTHORNE. Mr. President, I

support the Health Insurance Reform
Act, for the simple reason it will help
provide more accessible and affordable
health insurance to more Americans.

The Health Insurance Reform Act
helps those who are now unable, for
reasons beyond their control, to buy
health insurance. It prevents insurance
companies from denying coverage to
individuals with preexisting condi-
tions, while ensuring that individuals
are not able to take unfair advantage
of the system by only purchasing cov-
erage when it is actually needed. It
prevents job-lock by guaranteeing that
individuals who are covered by an em-
ployer-sponsored policy will not lose
their coverage by changing jobs. It also
allows individuals and small businesses
to join together to purchase insurance,
thereby leveraging their negotiating
power to gain better rates and/or bene-
fits. In addition, the bill makes health
care more affordable by gradually in-
creasing the deductibility of premium
costs for the self-employed to 80 per-
cent—a move which will be of great
benefit to the more than 56,000 self-em-
ployed Idahoans. I am also pleased to
note the bill allows for the cost of long-
term care insurance and expenses to be
deductible—another of the reforms I
have supported since before I joined the
Senate. And the Health Insurance Re-
form Act achieves all these goals with-
out unnecessary Federal intrusion into
the health care system.

This bill is the result of the heated
and controversial debate over health
care policy 2 years ago. You will recall
Congress and the American public re-
jected the proposed Government take-
over of health care, but recognized that
targeted reforms were needed in health
insurance.

The crisis in health care is that too
many people are being denied health
insurance. That is why, 2 years ago I
introduced legislation to address those
market reforms on which I knew there
was broad agreement. While the details
of my bill differ in many ways from the
bill we passed, I am pleased to note
many of the concepts I embraced
then—increasing access to health in-
surance, portability, renewability, and
an end to preexisting conditions exclu-
sions—are found in the Health Insur-
ance Reform Act. The American public
said they wanted us to keep the Gov-
ernment out of health care, and to tar-
get our health insurance reforms to the
market. With this bill, I can say the
Congress listened.

I just had a clear example of why this
legislation is needed. An Idahoan con-
tacted my office last week asking if
the Health Insurance Reform Act
would help him. He is currently receiv-
ing disability benefits but would rather
be working. His American dream is to
start his own business. But he fears
that becoming more productive will
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cause him to lose the Federal benefits
which now provide him with his only
access to adequate health care. If he
knew that his disability, his preexist-
ing condition, would not prevent him
from gaining access to health insur-
ance, he could start that business, to
provide for himself and his family
without the Federal assistance he does
not really want, anyway.

During the previous Congress many
of us had the opportunity to learn a
great deal about the way health care is
provided in this Nation. We saw aspects
of the system which worked, and I
would point out that the overwhelming
majority of the system works very
well, providing most Americans with
the best health care in the world. We
also learned about those aspects which
needed some adjustments. And that is
what we are trying to do—not rebuild
health care in the United States, but
make appropriate corrections to spe-
cific aspects of the system to make it
work even better. Most importantly,
we are achieving more affordable and
accessible health care through private
sector reforms.

I must, however, express my dis-
appointment with the vote to exclude
medical savings accounts MSA’s from
this bill. MSA’s allow people to save
money, tax free, to cover medical ex-
penses. In cases where an employer
provides health insurance, the em-
ployer contributes to the MSA and,
again, these funds are not taxable pro-
vided they are used for medical ex-
penses. When combined with a high-de-
ductible, catastrophic insurance pol-
icy, MSA’s provide individuals with
low-cost health care coverage which
provides the maximum level of
consumer choice and eases many of the
financial concerns which face those
who need health care services. MSA’s
are the responsible way to increase
both accessibility and affordability in
health care coverage.

States are the proving ground for
many innovative ideas. Idaho is one of
many States to have enacted MSA leg-
islation in recent years and numerous
Idahoans have expressed their support
for MSA’s as a health insurance option.
While I believe Idaho, among other
States, should be commended for its ef-
forts on this issue, regrettably, the full
benefits of MSA’s will not be discov-
ered until they are recognized by the
Federal Government and given appro-
priate treatment under the Tax Code.
Once again, the States have shown ini-
tiative and it is time for the Federal
Government to get out of the way and
give our citizens the options for which
they have asked. As a recent editorial
in the Idaho Statesman noted, The na-
tion loses if medical savings accounts
are stripped out of the final legislation.

The bill is not perfect. Small insurers
have shared their views with me that
the provisions related to small group
and individual coverage will actually
increase the cost of individual policies,
thus adding to one of the current insur-
ance problems we face—the lack of af-

fordability. As premium costs increase
people will drop out of the system,
leaving us with more uninsured and,
with a shrinking market, even fewer
options for those who continue to pur-
chase health insurance coverage. Obvi-
ously, this is not the result for which
we are aiming and addressing these
questions should be a priority.

That said, I support the Health Insur-
ance Reform Act because I believe it
steps in the right direction toward in-
creasing accessibility to health care in-
surance. Allowing those with preexist-
ing conditions to get and keep health
insurance will help ensure coverage for
Americans unfairly denied access to
health insurance. Providing for port-
ability of health care coverage will
help end job-lock and will ensure that
those who have faithfully paid into the
system will not suddenly be dropped
from it. And providing for more favor-
able tax treatment of insurance pre-
miums for the self-employed, and for
long-term care insurance, will make
insurance more affordable for numer-
ous other Americans. These are signifi-
cant reforms which I believe all of us
should support, and I urge my col-
leagues to pass this bill.

Mr. LEVIN. Mr. President, many
Americans today, particularly middle-
income working families face the de-
clining purchasing power of their
wages. They are saddled with the high
cost of child care, are trying to get a
college education for their children,
working to reach the traditional Amer-
ican dream of home ownership and
some security for their own retirement
years. But perhaps most difficult is the
struggle to keep up with the sky-rock-
eting costs of health care which many
are forced to face without adequate
health insurance.

Americans want health insurance
which covers all Americans, which is
affordable, protects the quality of their
health care, and can never be taken
away. Today, the Senate, I hope, will
take a first step in that direction. This
legislation does not address the costs,
but takes a very important step in pro-
tecting the availability of health insur-
ance for many Americans.

I support the legislation before the
Senate today. I am pleased to be a co-
sponsor of this health insurance reform
measure, along with 55 of my col-
leagues in the Senate. Although it does
not solve and does not attempt to solve
all of the problems of the present sys-
tem, it does address some of the most
pressing concerns that middle-income
Americans have expressed about the di-
minishing availability and portability
of health coverage for themselves and
their families.

This bill makes important changes
that will protect those who currently
lose their insurance coverage because
they lose their job or change jobs. And,
it protects those who are unable to at-
tain health insurance because of a pre-
existing medical condition, or who now
lose it when they get sick.

One of the consequences of the
present health insurance system is

that it creates what is often called ‘‘job
lock’’; that is workers who want to
change jobs to improve their careers
are forced to give up the opportunity
because it means losing their health in-
surance. A quarter of all Americans
say they have been forced to stay in a
job they otherwise would have left, be-
cause they were afraid of losing their
health insurance. This bill ends job
lock.

Under the Kennedy-Kassebaum re-
form bill, exclusion of a preexisting
condition will be limited. Employer-
provided health plans will not be able
to limit or deny coverage for new em-
ployees for more than a year because of
a medical condition that was diagnosed
or treated during the previous 6
months for employees changing plans.
No new limit on preexisting conditions
may then ever be imposed on those who
maintain their coverage, even if they
change jobs or their employer changes
insurance companies. Cancellation of
policies for employees who continue to
pay their premiums will be prohibited.
Employees coverage can no longer be
terminated because they become sick.
No employers who want to buy policies
can be turned down because of the
health of their employees.

Mr. President, I am especially
pleased with significant improvements
in coverage for pregnant women and
newborn children. Under the bill, preg-
nancy can no longer be considered a
preexisting medical condition as is
presently the case with some health
plans. In some such situations, the
mother has no prenatal coverage for
pregnancy related services.

The bill also contains a special en-
rollment period for change in family
composition. Under this provision,
newborns whose parents wish to enroll
them in their group health plan within
30 days of birth may not be excluded
from coverage under a group or individ-
ual health plan during the child’s first
12 months of life.

Additionally, as is the case with indi-
viduals who are previously enrolled,
children cannot be subject to a pre-
existing condition exclusion once the
condition has been diagnosed, if the
condition was previously covered. This
provision is intended to ensure that
children under the age of 1 are not sub-
jected to new preexisting condition ex-
clusions when their parents change
jobs or health plans simply because of
their age.

Mr. President, this legislation helps
real people. It will help Mike and Eliza-
beth Gregory of Gains Township, MI.
When Mike Gregory was left jobless
due to his company’s downsizing, his
wife Elizabeth and their two daughters
lost their health coverage. This situa-
tion primarily impacted their youngest
child, Danielle, who has cerebral palsy.
Only one of the three plans at Mike’s
new place of employment offers insur-
ance that will not limit coverage for
Danielle’s preexisting condition, there-
by limiting their choice and therefore
their selection of benefits.
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Barbara Barton of Grand Rapids suf-

fers from MS. She was forced to leave
her job in order to reduce the stress
that worsened her symptoms, which in-
cluded temporary blindness and dif-
ficulty walking. Ms. Barton was forced
to wait 6 months to get health cov-
erage, since MS is classified as a pre-
existing condition. Under this bill, she
would have been eligible to move to an
individual health insurance plan imme-
diately.

Fear of losing health coverage for
Mr. Al Miller’s preexisting condition
prevents his wife from seeking a high-
er-paying job. The Millers are from
Charlotte, MI. Mr. Miller has MS.

Mr. Michael Peel of Flint recently
changed jobs and is covered under
COBRA has a 2-year-old son with a
number of physical ailments. He and
his wife are expecting their second
child and fear they will not be able to
get coverage under Mr. Peel’s new job
that does not exclude his preexisting
condition.

Steven West of Nashville, MI, spoke
to me about problems he and his wife
Lori have experienced in attaining
health insurance coverage for their
son, Jacob. Jacob has multiple birth
defects. Steven has been able to nego-
tiate coverage at his current job, but
fears that he is trapped there by Ja-
cob’s needs. Steven has an opportunity
to move to a better job, but has been
unable to do so because the health cov-
erage would not take care of Jacob.

Mr. President, these are just a few
real people in my home State of Michi-
gan who stand to benefit from this leg-
islation, there are thousands like
them. I want to commend my col-
leagues Senator KASSEBAUM and Sen-
ator KENNEDY for forging a bipartisan
approach to addressing this critical
issue. While I would prefer for the Sen-
ate to be passing more far-reaching
health reform today, perhaps covering
all American children, for example, I
believe this bill is an important step
forward and I urge its enactment.

Mr. MACK. Mr. President, I would
like to thank my colleagues for post-
poning final passage of the Health In-
surance Reform Act until my return.
The legislation which we will pass
today is the straightforward health in-
surance reform which my constituents
have been telling me they want for
many years.

The American people rejected the
big-government, big-bureaucracy social
experiment which the Clinton adminis-
tration developed—in secrecy, I might
add—in 1994. People don’t want a one-
size-fits-all, government-controlled
health insurance system. Americans
won’t tolerate having a Government
board deciding for them which proce-
dures are medically necessary and ap-
propriate. And we know from leading
economists that price controls produce
shortages, black markets, and reduced
quality. Therefore, most Americans
and those of us who serve them in Con-
gress rejected the Clinton health care
plan.

Two years later, under Republican
leadership, we are addressing the as-
pects of health insurance reform which
most people outside the beltway want
us to address. We will provide port-
ability of health insurance, which will
help put an end to job lock. Insurers
will no longer be able to deny coverage
due to preexisting conditions. As a can-
cer survivor, I know personally how
important this provision of health in-
surance reform is to patients.

The legislation ensures guaranteed
renewability of policies, with the ex-
ceptions of fraud and nonpayment of
premiums. It will help the self-em-
ployed by increasing the deductibility
of health insurance premiums. It facili-
tates the establishment of voluntary
coalitions of small businesses and indi-
viduals to negotiate and purchase
health insurance. Finally, the legisla-
tion provides tax incentives for the
purchase of long-term care insurance,
and tax-free treatment of accelerated
life insurance benefits for those with
chronic or terminal illnesses.

I am especially grateful to Senators
KASSEBAUM and KENNEDY for agreeing
to include genetic information in this
important legislation.

I cochaired a hearing with Senator
FEINSTEIN last September to examine
the issue of genetic information and
health insurance. We listened to pa-
tients, researchers, biomedical ethics
experts, consumer advocates, and oth-
ers who made the case that Congress
must address this complex issue now.

Why now? Because the scientific data
and technology for genetic testing are
here; but the social, ethical, and legal
ramifications have only begun to reso-
nate beyond the scientific community.
Put another way: The science of human
genetics research is on the Concorde.
Yet the legal, social, and ethical de-
bate about how to handle the informa-
tion in our society has been stuck at
Kitty Hawk trying to get off the
ground.

This legislation takes an important
first step by clarifying that employer-
based plans cannot deny coverage, or
charge higher premiums, to individual
employees based upon their health sta-
tus, including health status based upon
genetic information. While this may
not have significant implications
today, it certainly will by the end of
the decade when international sci-
entists complete the mapping of the
entire human genome.

There is still more which needs to be
accomplished in this area, such as en-
suring the privacy of medical records
and prohibiting employment discrimi-
nation based upon an applicant’s ge-
netic information. Senator HATFIELD,
Senator FEINSTEIN, and I look forward
to working with our colleagues to
enact our legislation to address these
concerns.

Today is an historic moment in our
Nation’s history. We will ensure that
all Americans have access to health in-
surance coverage while maintaining
the freedom to choose providers and

benefits. We will preserve our system
with the highest quality of care and
continue to foster research, innova-
tion, and competition. We will provide
employers with the positive incentives
to provide health insurance coverage
for their employees, and provide tax
equity for the self-employed to acquire
insurance for themselves and their
families.

All of this will be accomplished
under the system which has served as
the bedrock of every great stride our
Nation has made—not through higher
taxes, more Government, and more bu-
reaucracy, but rather through free
markets and free choice.

Mr. THOMPSON. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. INHOFE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. INHOFE. Mr. President, I ask
unanimous consent I be allowed to
speak briefly as if in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

TERM LIMITS

Mr. INHOFE. Mr. President, I have
been watching and listening with a
great deal of interest to the debate on
term limits. I think there are a lot of
us who believe that, regardless of the
arguments that come forth on term
limits, there are not many minds that
will be changed in this Chamber. But
many of us have been concerned about
the term limits issue long before we
got to Congress. I know I became inter-
ested in it back in the 1970’s, long be-
fore I was a Member of Congress.

I think a lot of the reason is that you
look and you see the things that are
going on in this country, and you see
that there is a necessity to change the
way we have been doing business.

One argument that has not been used
during the course of this debate, that I
have heard anyway, is the argument
that if we had term limits, it would
deter a lot of people from getting into
a legislative position for perhaps the
wrong reasons. I think quite often peo-
ple with whom I have served who came
here to Congress directly out of college
never really had a real job in terms of
the real world and did not have any
idea of how tough it was out there.

I look at a lot of the things that
passed, such as the deficit that has
piled up over the years. Certainly, in
my position, I look at this as if this is
a moral issue, and it is not going to be
changed until we are able to change
the type of individuals that serve here.

We have excellent people serving
here in Congress, but the thing that
has always been a problem with me is
that people who come to Congress,
never having been exposed to the real
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world, have a different set of values
and have a different outlook on life
than we have.

I would agree with some of the pre-
vious speakers that we ought to have a
situation in America where Members of
Congress should all have to go out and
make a living under the laws that they
pass, and we would not have these
problems.

Someone not too long ago said that
we have an overregulated society here.
We certainly do. It is overregulation
which mostly came about by people
who have been in Congress for their en-
tire adult life. This is something that
can be changed.

I am not optimistic that anything is
going to happen with this today. But I
will say this. There is going to be a
record that will be established so that
people who are running for office will
know that the public will know how
they stand on this very contentious
issue. Over in the other body, in the
House of Representatives, there is a
Contract With America; 9 of the 10
items were passed over there. The
tenth one that was not passed was term
limitation.

I believe it is something that is very
healthy for our system, something that
we all need to get on the record, and I
think we will have that opportunity
today. I believe that is in the best in-
terest of this country.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

HEALTH INSURANCE REFORM ACT

The Senate continued with the con-
sideration of the bill.

Mrs. KASSEBAUM. Mr. President,
first before we go to the closing state-
ments on the health insurance reform
bill, I would like to yield the floor 5
minutes to the Senator from Min-
nesota.

The PRESIDING OFFICER. The Sen-
ator from Minnesota, [Mr. GRAMS] is
recognized for 5 minutes.

Mr. GRAMS. Thank you very much,
Mr. President.

Mr. President, I rise today to offer
my strong support for the Health In-
surance Reform Act, and I commend
the distinguished chairman from Kan-
sas and the Senator from Massachu-
setts for drafting legislation which
seeks to ensure affordable, accessible
health insurance for all Americans.

In September of 1993, President Clin-
ton and the First Lady presented a
sweeping health care reform proposal
which they believed would resolve the
health care problems facing many in
our country. They said we needed to
make insurance portable . . . they said

we needed to protect individuals with
pre-existing conditions . . . and they
said we needed to bring down the rising
costs of health insurance. I agreed with
the problems identified by the Presi-
dent, however, I strongly disagreed
with the solutions he proposed.

Crafted during a year of closed-door
meetings by the White House’s Health
Care Task Force, the Clinton plan set
in place global budgets, price controls,
tax increases, reduced choice and ra-
tioning—all housed within a massive,
new layer of Federal bureaucracy. For-
tunately, Americans recognized the
President’s plan for what it really
was—a government takeover of the Na-
tion’s health care system, and they had
the good sense to reject it.

Mr. President, I believe government-
controlled health care failed in 1994 be-
cause the President underestimated
the ability and desire of Americans to
make their own health care choices,
free from government intrusion or con-
trol. Only by empowering consumers,
rather than the Government, will we
allow the marketplace to evolve into a
quality, cost-effective, and responsive
health care provider, able to offer af-
fordable insurance to all Americans.

While socialized medicine failed in
1994, Americans did embrace four im-
portant concepts which emerged from
the health care debate: health insur-
ance should be accessible, it should be
affordable, it should be portable, and
pre-existing conditions shouldn’t dis-
qualify anyone from obtaining health
insurance. Those principles lie at the
heart of the Health Insurance Reform
Act.

It is estimated that 43 million Ameri-
cans went without health insurance in
1995. According to the Minnesota
Health Care Commission, the number
of uninsured Minnesotans has remained
stable for the last 5 years at approxi-
mately 400,000 individuals, or nearly 9
percent of the State’s population. That
is below the national average of close
to 15 percent uninsured but still too
high.

Mr. President, what keeps health in-
surance out of the reach of so many?
The two main barriers are access and
affordability.

A majority of Americans under the
age of 65 are insured through their
workplace. Many job providers, how-
ever—small employers in particular—
find themselves shut out of the health
insurance market when it comes to ob-
taining affordable coverage for their
employees.

And even insurance obtained through
a job doesn’t last forever, because few
Americans stay with a single employer
throughout their entire work career.
Each year, 18 million Americans
change insurance when a family mem-
ber moves between jobs, often strand-
ing them without insurance and usu-
ally forcing them to find new coverage.
Many who are unwilling or unable to
risk going without insurance just stay
put. A Washington Post/CBS News sur-
vey found that one quarter of all Amer-

ican workers experience ‘‘job lock’’—
they are staying in jobs they would
otherwise leave because they are afraid
of losing their health coverage.

Another flaw of our insurance system
is that it offers little protection to in-
dividuals or their family members suf-
fering from major health disorders. Be-
cause they are victims of what are
known as ‘‘preexisting conditions,’’
these Americans are denied insurance
because of the cost they represent to
the system.

Americans who play by the rules,
who buy health insurance when they
are healthy, should be allowed to keep
it when they get sick. This is why I
supported Senator JEFFORDS’ amend-
ment which would have raised the life-
time cap on insurance policies.

Individuals buy health insurance to
not only ensure treatment for rel-
atively minor medical problems—strep
throat and the occasional broken bone,
for example—but also to protect them-
selves against crippling accidents or
catastrophic illness. It is important
that these individuals continue to be
covered by their private insurance
company. If they are dropped, their
only alternative is to spend-down their
assets in order to qualify for Medicaid.

This moves more patients into the
Medicaid program, overloading the tax-
payers and a system that is already
buckling under heavy costs.

This is unfair to those individuals
who have played by the rules, and I
will continue to work with the Senator
from Vermont to address this issue.

Expanding access to insurance, al-
lowing individuals to move between
jobs with insurance policies that can
move with them, and preventing insur-
ance companies from denying coverage
based on a preexisting condition, is
precisely what the Health Insurance
Reform Act attempts to provide.

The Federal Government’s General
Accounting Office estimates this legis-
lation would open the door to health
insurance for 25 million more Ameri-
cans.

Americans will no longer be forced to
decide between taking a new job or los-
ing their medical coverage—the Health
Insurance Reform Act guarantees
health care that is always there, re-
gardless of where an employee works or
even if they work at all.

My own State of Minnesota em-
barked on reforming its health care de-
livery system long before most of the
rest of the country.

For three decades, we have debated
these very same issues and worked long
and hard to achieve portability, renew-
ability, and the elimination of pre-
existing condition exclusions, thereby
increasing the number of insured.

Minnesotans have been innovative
and progressive in reform of our health
care marketplace.

We have celebrated success and we
have endured failure.

While our system is far from perfect,
our legislators, our health care com-
munity, and our constituents continue
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to work to improve the delivery of
quality health care and guarantee its
affordability in Minnesota.

One of this bill’s most beneficial as-
pects is the flexibility it gives States
to create and administer their own
health insurance reform programs—
away from Washington’s control.

Under this legislation, States such as
Minnesota, which have already imple-
mented reforms, are exempted from
any changes established by the Kasse-
baum-Kennedy bill.

Furthermore, Minnesota has already
enacted laws in the large group, small
group, and individual markets which
go beyond what is laid out in the
Kassebaum-Kennedy legislation.

That includes guarantee issue, guar-
anteed renewability, limits on pre-ex-
isting condition exclusions, a State
risk pool for uninsurable individuals,
and reforms to enhance and encourage
the bargaining power of small busi-
nesses.

The Kassebaum bill will have mini-
mal effect on most of my constituents,
but it will provide new portability and
access protections for Minnesota em-
ployees and their dependents.

It does so by requiring insurers to
guarantee issue coverage to plans with
50 or more employees, which includes
self-insured plans not currently provid-
ing these protections.

I am disappointed that medical sav-
ings accounts are not part of the Sen-
ate bill.

I am encouraged, however, by the
large number of my colleagues who
share the majority leader’s commit-
ment to including MSA’s in the con-
ference report. I believe MSA’s would
substantially enhance the legislation
before us.

While this legislation will go a long
way toward expanding access to health
insurance, I am still concerned that
the bill does not provide enough afford-
able access. Keep in mind that health
insurance which is accessible yet
unaffordable will not improve the cur-
rent problems in our marketplace.

The inclusion of MSA’s in this legis-
lation is not a Republican issue or a
Democrat issue—it is a Main Street
issue. MSA’s enhance portability and
promote consumer choice, while they
empower individuals with the same tax
equity large corporations receive under
our Tax Code.

I am deeply concerned that many of
those who claim to be advocates for the
so-called little guy want to deny lower
income Americans the choice of medi-
cal savings accounts.

I believe MSA’s are the best way we
can put low-income wage earners on an
equal footing with their corporate
cousins in the health care marketplace.

I received a letter last week from a
coalition of rural Minnesotans based in
Fergus Falls called Communicating for
Agriculture.

Comprised of farmers, ranchers, and
agribusinesses, and boasting a national
membership of 80,000, Communicating
for Agriculture has been advocating an
MSA-type plan since 1978.

They write;
Managed care is not an option to hold

down health care costs since [rural Min-
nesota] has little or no competition in health
care. Without competition, you can’t have
managed care. MSA’s allow us to spend our
medical dollars where it is most convenient.

It also eliminates a great amount of ad-
ministrative expense which is a major con-
tributor to health inflation over the years.

A recent study by Blue Cross and
Blue Shield revealed that 43 percent of
employees would definitely or probably
switch to an MSA if given the oppor-
tunity. In light of this broad, public
support for MSA’s, we should at the
very least allow individuals this
choice. While the Kassebaum legisla-
tion is good and worth passing on its
own merits, I certainly hope that the
conference committee will adopt
MSA’s as part of the final version of
our health insurance reform efforts
this year.

As I conclude, I want to assure my
colleagues and my constituents that
my position on the issues before us has
not wavered since I first ran for public
office in 1992:

I strongly support legislation ensur-
ing portability.

I strongly support legislation ensur-
ing limiting preexisting condition ex-
clusions.

I strongly support legislation provid-
ing tax equity for all Americans
through medical savings accounts, and
increasing deductibility to 100 percent.

And I strongly support the efforts of
this Congress to deliver these des-
perately needed reforms to the Amer-
ican people.

As Congress prepares a final bill to
send to the President, I will be working
to ensure that provisions promoting
greater access and affordability are in-
corporated into the final bill.

Only through such comprehensive re-
forms will we encourage more Ameri-
cans to purchase health insurance,
thereby expanding the ranks of those
with coverage and eventually making
health insurance more accessible and
affordable for all.

Again, Mr. President, I strongly sup-
port this bill. I thank the Chair.

The PRESIDING OFFICER (Mr.
CAMPBELL). Who yields time?

Mrs. KASSEBAUM addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kansas, [Mrs. KASSEBAUM].

Mrs. KASSEBAUM. I thank the Sen-
ator from Minnesota for his support on
this legislation.

If I may speak for a few moments in
closing before our vote this afternoon
on the health insurance legislation.
For a bill that is a very modest bill
with a broad consensus of support, the
Health Insurance Reform Act certainly
has attracted a lot of controversy. It is
not a Trojan pony. It is a bill that was
carefully put together, learning from
the mistakes of the past and building
together in the Labor and Human Re-
sources Committee legislation that we
believed could garner the broadest pos-
sible support and yet represent a mean-

ingful step forward in health care legis-
lation.

During the debate in the last Con-
gress on health care, there were many
questions raised of particular concern
to most people. One was portability, a
sense of insecurity where many Ameri-
cans found they were not able to main-
tain health insurance if they lost their
job or changed jobs. That is what we
started with—something that is clear-
ly, I believe, a small but important
step forward. It is what I believe will
be very valuable to many people in this
country. We recognized we were only
going to be able to achieve success if
the bill had the broadest support pos-
sible. And indeed, the legislation has
garnered over 60 cosponsors. From
there, of course, the legislation has
grown to be more expansive than what
we initially started with.

It has been our goal all along, Sen-
ator KENNEDY as the ranking member
of the Labor and Human Resources
Committee and myself, to say that
amendments which did not have broad-
based support—amendments which
were controversial—were ones that we
would have to object to, whether we fa-
vored them individually or opposed
them individually. And that is what we
have tried to do throughout this de-
bate.

This legislation now reflects, I think,
two very positive amendments that
had unanimous support here on the
Senate floor and that were offered by
the chairman of the Finance Commit-
tee, Senator ROTH, and Senator DOLE,
who has been a long supporter of these
two initiatives. One was to increase the
percentage of deduction that would be
allowed to those who are self-employed
from 30 to 80 percent. The second was
to provide tax deductions for long-term
care coverage, an issue which many of
us have believed was very important
and of which Senator DOLE has long
been a leader. Those were valuable ad-
ditions to the underlying bill.

As my colleagues know, Senator
KENNEDY has for many years in his leg-
islative career in the Senate, both as
chairman of the Labor Committee and
as ranking member, been a strong ad-
vocate of improving the health care
system. This bill certainly does not go
as far as Senator KENNEDY would like
it to go, but he was realistic about the
possibilities of what we could achieve
with a more limited bill.

Whether this legislation helps 25 mil-
lion people, as has been estimated by
the General Accounting Office, or
whether it only helps 10 million people
or if it helps 50 million people, the im-
portant fact is that the Health Insur-
ance Reform Act does provide some
peace of mind for those who des-
perately want to have some assurance
that they will not be excluded from
coverage because of a preexisting medi-
cal condition if they lose their job or
change their job.

That is an important sense of secu-
rity for many Americans, and I believe
one of the main reasons this legislation
has garnered such strong support.
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It is my hope, Mr. President, that out

of this bipartisan effort we can go to
conference and we can come through
conference with a bill that will be ac-
ceptable to everyone, because what we
can accomplish with this more limited
legislation will be of value and far bet-
ter to have accomplished than to try
for too much and to fail again.

Other aspects that have been added
as amendments in both the House and
the Senate, may have some value. But
because they are extremely controver-
sial, I would suggest that they need to
be debated on their own merits at an-
other time. The clear danger is that if
we add too much, we will again fail to
deliver real reform for the American
people.

Mr. President, this is an effort that
has had a great deal of help along the
way from all sides—from consumers,
from the medical community, from the
insurance community, from employers,
and certainly from colleagues in the
Senate and in the House of Representa-
tives. I particularly thank staff mem-
bers who have worked tirelessly on this
effort, certainly on my own staff, Dean
Rosen, who has spent months and
months trying to pull together a con-
sensus of support, as well as Susan
Hattan, Rebecca Jones, and Ann Rufo,
and all of the staff of the Republican
members of the Labor and Human Re-
sources Committee. I also thank David
Nexon and Lauren Ewers of Senator
KENNEDY’s staff for their hard work
and dedication on this issue as well.

I do not think today’s vote would
have been possible without the efforts
of Senator KENNEDY, who has cham-
pioned this legislation even though, as
I said earlier, his own interests would
have been more expansive than what
we would have been able to achieve. It
also would not have been possible with-
out the support of those on my side of
the aisle, as well, who have been will-
ing to settle for what is possible and of
greatest value to most people.

So it has been a collaborative effort.
It has been an effort that garnered
unanimous support when it came out of
the committee in August, and I believe
will have if not unanimous support
here in the U.S. Senate, close to that.
I think it will be an important moment
in advancing health care efforts on the
part of the U.S. Government today.

I want to thank the staff who worked
countless hours on this legislation. I
want to thank Susan Hattan, Dean
Rosen, Rebecca Jones, and Anne Rufo
of my staff for their contributions and
persistence in helping to make this leg-
islation a reality. I want to thank
David Nexon and Lauren Ewers of Sen-
ator KENNEDY’s staff for their hard
work and dedication. And I want to
commend the Republican staff of the
Senate Labor and Human Resources
Committee: Elaina Goldstein of Sen-
ator JEFFORD’s staff, Vince
Ventimiglia of Senator COAT’s staff,
Kimberly Spaulding with Senator
GREGG, Susan Ramthun with Senator
FRIST, Saira Sultan of Senator

DEWINE’s staff, Annie Billings of Sen-
ator ASHCROFT’s staff. Greg Willhauck
with Senator ABRAHAM, and Tammi
Brueske with Senator GORTON. I also
want to thank Bill Baird with legisla-
tive counsel for his patience and hard
work, and Beth Fuchs of the Congres-
sional Research Service for her invalu-
able guidance. Finally, I would like
thank Michael Gutowski and Mark
Nadel of the General Accounting Office
for their analysis of the impact of S.
1028.

I yield the floor.
Mr. KENNEDY addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts has 10 min-
utes 30 seconds.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that Senator
PRYOR be able to speak for not to ex-
ceed 10 minutes at the conclusion of
my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, first
of all, I would like to express my appre-
ciation to a number of our colleagues.
I start with our chairman of the Labor
and Human Resources Committee, the
leading sponsor of the bill, Senator
KASSEBAUM. I think that when this leg-
islation becomes law—and I believe
that it will become law—the American
people will owe her a debt of gratitude.
I am proud to have joined her in rec-
ommending to the Senate this legisla-
tion and to join her in recommending
the passage of the legislation, as well.

I think the entire Senate under-
stands the extraordinary leadership
that she has provided on this legisla-
tion, and it is important, I believe,
that the American people do as well.

When the Senate votes on the Health
Insurance Reform Act today, the bill
will pass overwhelmingly for many rea-
sons. It will pass because it is broadly
bipartisan. It will pass because it is
solidly supported by over 200 organiza-
tions and a coalition of consumer
groups, business and labor and respon-
sible insurance companies. It will pass
because the Senate acted responsibly
last week in rejecting a killer amend-
ment that would serve special interests
rather than the public interest.

Senators have made important con-
tributions to the construction of this
legislation, and I would like to men-
tion several of my colleagues. This is
not a complete list, but those who I
have had the chance to work with most
closely.

First of all, Senator HARKIN, who was
a leader in the effort to protect people
against health insurance discrimina-
tion based on genetic information.

Senator WELLSTONE worked hard to
assure similar protections for victims
of domestic violence.

Senator JEFFORDS was a key leader
on the provisions of the bill enabling
small business to create purchasing
pools to increase their bargaining
power.

Senator FRIST contributed key ideas
to address the special needs of the dis-
abled.

Senator DODD worked with the re-
sponsible insurance companies to see
that their concerns were addressed
while protecting the interests of con-
sumers and gathering considerable sup-
port within the insurance industry for
this proposal on the basis of its merits.

Senator ABRAHAM contributed to the
State flexibility provisions which was a
matter of considerable concern and in-
terest to many different Members of
this body.

Senator ROCKEFELLER was an early
supporter of this effort and provided
enormous assistance during the floor
debate.

Senator BENNETT worked hard to
bring this bill to the floor and to build
a consensus behind it.

Others contributed as well.
We are grateful for the additions that

were made by Senator DOLE and Sen-
ator ROTH focusing on making the
availability of insurance more attrac-
tive to small businesses, that provided
the support for extended care for many
of our seniors, which is the great gap in
the Medicare system today, and also
for the initiatives for terminally ill pa-
tients to permit them greater flexibil-
ity to deal with some of their particu-
lar financial interests.

So we are grateful for all of their
support and for many others. For Sen-
ator DOMENICI and Senator WELLSTONE
who offered their amendment dealing
with mental health, that was accepted
by the Senate. Senator KASSEBAUM and
I resisted that amendment on the basis
of our earlier understandings and
agreements that we would resist all
amendments. But, nonetheless, I think
there is great value of that particular
provision as well.

The Kassebaum-Kennedy bill will end
many of the most serious health insur-
ance abuses and provide greater protec-
tions to millions of families. It is an
opportunity that we cannot afford to
miss.

Before some final brief remarks
about the legislation, I want to recog-
nize some of our very good staff people
for their hard work.

On our side, my staff, Nick
Littlefield, Dave Nexon, and Lauren
Ewers were particularly active; Susan
Castleberry, Sara Thom, Brian Moran,
Ron Weich, and Melody Barnes.

For Senator HARKIN: Peter Reineke
and Anne Ford.

For Senator WELLSTONE: Alex Clyde.
For Senator DODD: Jane Lowenson.
For Senator PRYOR: Bonnie Hoque.
For Senator ROCKEFELLER: Ellen

Doneski and also Mary Ella Payne.
For Senator DASCHLE: Rima Cohen

and Cybele Bjorklund. All of them were
involved and helpful.

Senator KASSEBAUM has mentioned
those Republican staff who have been
involved and worked very closely with
us. But in this instance, as in many
others, some of them worked very
closely with all of us, the Members of
the Senate, as well as our staffs: Susan
Hattan; Dean Rosen, Anne Rufo, and
Rebecca Jones.
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For Senator JEFFORDS: Elaine Gold-

stein.
And for Senator FRIST: Sue

Ramthun.
We are grateful to all of them. They

have a remarkable sense of knowledge
and awareness in very special segments
of this legislation, and their experience
and knowledge and understanding of
these nuances were valuable to all of
us. We are grateful for their help.

Finally, Mr. President, briefly, the
abusive practices addressed by this bill
create endless, unnecessary suffering.
It was our attempt to address that un-
necessary suffering by focusing on lan-
guage to provide millions of Americans
with a new sense of hope in the work-
place, Americans who are today forced
to pass up jobs that would improve
their standard of living or offer greater
opportunities because they are afraid
they will lose their health insurance.

Many others have to abandon the
goal of starting their own business be-
cause health insurance would be un-
available to them or members of their
families. We have tried to provide ways
in which they can come together to
provide coverage for their families and
for the families of those who work in
many of the mom-and-pop stores and
smaller businesses of this country.

Children who ‘‘age out’’ of their par-
ents policies often find themselves un-
able to obtain their own insurance if
they have significant health problems.
We have addressed that.

Early retirees can find themselves
uninsured just when they are entering
the years of highest health risks. We
tried to address those issues.

Many other Americans lose their
health insurance because they become
sick or lose their job or change their
job, even when they have faithfully
paid their insurance premiums for
many years. This is perhaps the most
difficult concept for people to under-
stand, where they have paid their pre-
miums for 20, 25 years, suddenly have
an illness and they are either dropped
from coverage or their premiums go up
extraordinarily to the point where they
cannot effectively afford it. We have
really provided some important reas-
surances to families.

More than half of all insurance poli-
cies impose exclusions for preexisting
conditions and, as a result, insurance is
often denied for the very illness most
likely to require medical care. The pur-
pose of such exclusions is reasonable,
to prevent people from gaming the sys-
tem by purchasing coverage only when
they get sick. But current practices are
indefensible, and no matter how faith-
fully people pay their premiums, they
have to start all over again with new
exclusions if they change jobs or lose
their coverage.

The Health Insurance Reform Act is
a modest, responsible bipartisan solu-
tion to many of the most obvious
abuses in the health insurance market
today. In fact, the only active opposi-
tion to the legislation comes from
those who profit from the abuses in the

current system. In his State of the
Union Address last January, President
Clinton challenged the Congress to
pass this bill. Now the Senate is poised
to fulfill that pledge.

Mr. President, the only thing that
stands between this bill and the Presi-
dent’s signature are controversial pro-
visions added in the House of Rep-
resentatives. These objectionable pro-
visions include the medical savings ac-
counts which we have debated——

Mr. President, I ask for 3 more min-
utes.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. KENNEDY. The federalization of
multiple employer welfare arrange-
ments. A number of years ago we pro-
vided the States the power regulate
these arrangements. It is rather
strange now that those provisions
which permit the States to enforce
these regulations are effectively being
preempted so that the Federal Govern-
ment will regulate them.

Repeal of the MediGap rules protect-
ing senior citizens against profiteers.
That is a very dangerous provision. Up
until 1984, we found that many elderly
people would buy 2, 3, 4, 5, 10 different
programs which people thought would
cover various gaps in their insurance—
instead the policies duplicated one an-
other with no additional benefit to the
individual. We found all kinds of
abuses. We passed legislation to pro-
tect seniors against these abuses. It
has been effective. We should not go
back to the earlier period.

The provisions making it more dif-
ficult to combat waste, fraud, and
abuse in the current Medicare-Medic-
aid programs. I think that issue is one
that is not going to go away. There are
many concerns that some of the provi-
sions that have been made in the House
bill will lower the standard, make it
more difficult to prove the abuse and
waste and fraud. I am not sure we want
to go in those directions.

The malpractice issues were debated
earlier in the Congress. I think they
ought to be addressed outside of this
legislation.

We go to conference in a bipartisan
spirit, committed to trying to get this
legislation passed—obviously they have
a right to pass their bills and we have
a responsibility to work through the
differences—but we hope that, given
the spirit with which this legislation
started, both in the House and the Sen-
ate, that we will be able to do it. Every
day that is delayed, there are millions
of our fellow citizens who are denied
the kinds of protections that this legis-
lation will provide for them. It is an
extremely important piece of legisla-
tion, in many respects I think maybe
the most important piece of legislation
that we will pass in this Congress.

When the Senate votes on the Health
Insurance Reform Act today, the bill
will pass overwhelmingly for many rea-
sons. It will pass because it is broadly
bipartisan. It will pass because it is

solidly supported by over 200 organiza-
tions in a coalition of consumer
groups, business and labor, and respon-
sible insurance companies. It will pass
because the Senate acted responsibly
last week in rejecting killer amend-
ments that serve special interests rath-
er than the public interest.

I commend the chairman of the
Labor Committee and the leading spon-
sor of the bill, Senator KASSEBAUM.
She worked long and well to make this
day a reality. Her leadership resulted
in a unanimous vote for this bill in our
committee. Her courage and commit-
ment made it possible for this bill to
pass the Senate without crippling
amendments. The American people owe
her a debt of gratitude, and I am proud
to serve with her and join her and rec-
ommend passage of this legislation.

Other Senators have also made im-
portant contributions. Senator HARKIN
was a leader in the effort to protect
people against health insurance dis-
crimination based on genetic informa-
tion. Senator WELLSTONE worked hard
to assure similar protection for victims
of domestic violence. Senator JEF-
FORDS was a key leader on the provi-
sions of the bill enabling small busi-
nesses to create purchasing pools to in-
crease their bargaining power. Senator
FRIST contributed key ideas to address
the special needs of the disabled. Sen-
ator DODD worked with the responsible
insurance companies to see that their
concerns were addressed while protect-
ing the interests of consumers.

Senator ABRAHAM contributed to the
State flexibility provisions. Senator
ROCKEFELLER was an early supporter of
this effort and provided enormous as-
sistance during the floor debate. Sen-
ator BENNETT worked hard to bring
this bill to the floor and to build con-
sensus behind it. Others contributed as
well.

The Kassebaum-Kennedy bill will end
many of the most serious health insur-
ance abuses and provide greater protec-
tion to millions of families. It is an op-
portunity we cannot afford to miss.

The abusive practices addressed by
this bill create endless unnecessary
suffering:

Millions of Americans are forced to
pass up jobs that would improve their
standard of living or offer greater op-
portunities because they are afraid
they will lose their health insurance.

Many others have to abandon the
goal of starting their own business, be-
cause health insurance would be un-
available to them or members of their
families.

Children who age out of their par-
ent’s policies often find themselves un-
able to obtain their own insurance if
they have any significant health prob-
lems.

Early retirees can find themselves
uninsured just when they are entering
the years of highest health risks.

Many other Americans lose their
health insurance because they become
sick, or lose their job, or change their
job—even when they have faithfully
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paid their insurance premiums for
many years.

Each year, the flaws in the private
health insurance market become more
serious. More than half of all insurance
policies impose exclusions for preexist-
ing conditions. As a result, insurance is
often denied for the very illnesses most
likely to require medical care. The pur-
pose of such exclusions is reasonable—
to prevent people from gaming the sys-
tem by purchasing coverage only when
they get sick. But current practices are
indefensible. No matter how faithfully
people pay their premiums, they often
have to start over again with a new ex-
clusion period if they change jobs or
lose their coverage.

Eighty-one million Americans have
conditions that could subject them to
such exclusions if they lose their cur-
rent coverage. Sometimes, the exclu-
sions make them completely uninsur-
able.

Insurers impose exclusions for pre-
existing conditions on people who don’t
deserve to be excluded from the cov-
erage they need. Sometimes, insurers
deny coverage to entire firms if one
employee of the firm is in poor health,
or at least exclude that employee from
coverage. In other cases, entire cat-
egories of businesses, with millions of
employees, are redlined out of cov-
erage.

Even if people are fortunate enough
to gain coverage and have no pre-exist-
ing condition, their insurance can be
canceled if they have the misfortune to
become sick—even after paying pre-
miums for years.

One of the most serious consequences
of the current system is job lock.
Workers who want to change jobs must
often give up the opportunity because
it means losing their health insurance.
A quarter of all American workers say
they are forced to stay in a job they
otherwise would have left, because
they are afraid of losing their health
insurance.

During the debate on this legislation,
we have heard from Americans who
have been victimized by the abuses in
the current system.

Robert Frasher, of Mansfield, OH,
works for an employer who offers
health coverage to employees, but the
insurance company won’t cover him.
Why? Because he has Crohn’s disease.

Jean Meredith of Harriman TN, and
her husband Tom owned Fruitland
USA, a mom and pop convenience
store. They had insurance through
their small business for 8 years, until
Tom was diagnosed with non-Hodgkin’s
lymphoma and their insurance com-
pany dropped them. When the
Merediths asked why, they were told
they were no longer profitable insur-
ance risks. Without health insurance,
Tom Meredith had to wait a year to get
the surgery he needed. After spending
$60,000 of his own funds, his cancer re-
curred and he died about a year ago.
Tom Meredith might still be alive
today if he had not been forced to wait
that year.

Diane Bratten, of Grove Heights, MN,
and her family have insurance through
Diane’s employer. Because of a history
of breast cancer now in remission,
Diane and her family would not be able
to get decent coverage if she decided to
change jobs or was laid off.

Nancy Cummins, of Louisville, KY,
lost her health insurance when her hus-
band’s employer went bankrupt. When
their COBRA coverage expired, they
were uninsured for 3 years, until they
qualified for Medicare. During this pe-
riod, she suffered three heart attacks,
which left their family with $80,000 in
debts.

Jennifer Waldrup, of Massachusetts,
was covered by her husband’s health
insurance until his employer went out
of business. When she applied for cov-
erage under her own employer, she was
turned down because she had multiple
sclerosis. Her employer tried to help,
but could not find an insurer who
would offer coverage. Her husband had
to cash in his life insurance to pay her
medical bills.

Tom Hall, of Oklahoma City, faith-
fully paid his premiums for 30 years
under the group insurance policy of the
construction business that he co-
owned. When the company dissolved
and he became self-employed, the in-
surer refused to give him coverage be-
cause he had a heart condition. He
lives in fear that his life savings will be
wiped out.

The legislation we will pass this
afternoon will address these problems
effectively. The Health Insurance Re-
form Act is a health insurance bill of
rights for every American, and for
every business as well.

The legislation contains many of the
provisions from the 1994 health reform
debate which received broad bi-par-
tisan support—such as increased access
to health insurance, increased port-
ability, protection of health benefits
for those who lose their jobs or want to
start their own business, and greater
purchasing power for small businesses.

Those who have insurance deserve
the security of knowing that their cov-
erage cannot be canceled, especially
when they need it the most. They de-
serve the security of knowing that if
they pay their insurance premiums for
years, they cannot be denied coverage
or be subjected to a new exclusion for
a preexisting condition when they
change jobs and join another group pol-
icy, or when they need to purchase cov-
erage in the individual market. Busi-
nesses—especially small businesses—
deserve the right to purchase health in-
surance for their employees at a rea-
sonable price.

Our Health Insurance Reform Act ad-
dresses these fundamental flaws in the
private insurance system. The bill lim-
its the ability of insurance companies
to impose exclusions for preexisting
conditions. Under the legislation, no
such exclusion can last for more than
12 months. Once someone has been cov-
ered for 12 months, no new exclusion
can be imposed as long there is no gap

in coverage—even if someone changes
jobs, loses their job, or changes insur-
ance companies.

The bill requires insurers to sell and
renew group health policies for all em-
ployers who want coverage for their
employees. It guarantees renewability
of individual policies. It prohibits in-
surers from denying insurance to those
moving from group coverage to individ-
ual coverage. It prohibits group health
plans from excluding any employee
based on health status.

The portability provisions of the bill
mean that individuals with coverage
under a group plan will not be locked
into their job for fear that they will be
denied coverage or face a new exclusion
for a preexisting condition. These pro-
visions will benefit at least 25 million
Americans annually, according to the
General Accounting Office. In addition,
the provisions will provide greater se-
curity for the 131 million Americans
currently covered under group health
plans.

The bill will also help small busi-
nesses provide better and less expen-
sive coverage for their employees. Pur-
chasing cooperatives will enable small
groups and individuals to join together
to negotiate better rates in the mar-
ket. As a result, they can obtain the
kind of clout in the marketplace cur-
rently available only to large employ-
ers.

The bill also provides great flexibil-
ity for States to meet the objective of
access to affordable health care for in-
dividuals who leave their group health
plans.

The bottom line is that this legisla-
tion guarantees that those who faith-
fully pay their premiums will not have
their insurance taken away or preexist-
ing conditions imposed, even if they
change jobs or lose their job.

The Health Insurance Reform Act is
a modest, responsible, bipartisan solu-
tion to many of the most obvious
abuses in the health insurance market-
place today. The bill was approved by
the Senate Labor and Human Re-
sources Committee last August by a
unanimous vote of 16 to 0. It is similar
to proposals made by President Clinton
in his recent balanced budget plan.

In fact, the only opposition to this
legislation comes from those who prof-
it from the abuses in the current sys-
tem.

In his State of the Union Address last
January, President Clinton challenged
Congress to pass this bill. Now the Sen-
ate is poised to fulfill that pledge.

The only thing that stands between
this bill and the President’s signature
are controversial and harmful provi-
sions added by the Republican majority
in the House of Representatives to
their version of the bill. These objec-
tionable provisions include medical
savings accounts, federalization of
multiple employer welfare arrange-
ments, Federal caps on malpractice
awards, repeal of MediGap rules pro-
tecting senior citizens against profit-
eers, and provisions making it more
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difficult to combat the waste, fraud,
and abuse in the current Medicare and
Medicaid programs. Almost all of the
200 groups that support the legislation
have urged Congress to pass a clean
bill, without these controversial
amendments.

Each of these provisions represents a
special interest agenda that has no
place in this legislation. Medical sav-
ings accounts are a $3.2 billion Federal
giveaway that provides special tax
breaks for the healthy and the wealthy
at the expense of the average taxpayer.
They raise premiums for the vast ma-
jority of Americans, by siphoning the
healthiest people out of the insurance
pool. As premiums rise for those re-
maining in the pool, the number of the
uninsured grows.

In fact, in the words of the Congres-
sional Budget Office, medical savings
accounts ‘‘could threaten the existence
of standard health insurance.’’ They
discourage the use of preventive care
and raise health costs in this way as
well. The House provision is also the
first step toward similar accounts for
Medicare—a key part of the Republican
plan to undermine Medicare by
privatizing it.

Impartial health analysts agree that
medical savings accounts are a bad
idea. They have nothing to do with
genuine insurance reform or health se-
curity for American families. They are
in the House bill as a reward to Golden
Rule Insurance Co. and other insurance
companies that profit from the worst
abuses of the current system. Golden
Rule alone has made over $1.6 million
in political contributions over the last
5 years. Medical savings accounts
should be dropped in conference, so
that this bill can be quickly signed
into law.

Several other special interest provi-
sions in the House bill also jeopardize
the hopes of American families for gen-
uine insurance reform. The House pro-
vision to exempt multiple employer
welfare plans, or MEWA’s from State
regulation will turn back the clock to
a time when these arrangements were
rife with fraud and abuse and millions
of workers and their employers were
victimized. Inclusion of this provision
would seriously weaken the construc-
tive small business insurance reforms
enacted by many States in recent
years.

The other House provisions, such as
those imposing Federal caps on mal-
practice awards, opening new opportu-
nities to defraud senior citizens by un-
scrupulous insurance companies, and
weakening Medicare protections
against fraud and abuse are equally
counterproductive and controversial,
and they have no place in this consen-
sus bill.

Because of the importance of enact-
ing the broad-based insurance reforms
included in this bill, Senator KASSE-
BAUM and I announced early in the
process that we would oppose all con-
troversial amendments to our legisla-
tion. Along with almost all of the more

than 200 groups supporting the legisla-
tion, we urge our colleagues in the
House to support this approach.

The Senate has acted responsibility.
None of these controversial amend-
ments are included in the bill that we
will pass later this afternoon. Some
were rejected but most were never even
offered.

If the Republican majority in the
House insists on including these con-
troversial provisions they will kill this
bill, and destroy the hopes of millions
of Americans for the kind of modest
but effective reform that is now well
within our grasp, and that leaders and
member of both parties have supported
in the past. This measure is a test of
the Congress’ seriousness and its abil-
ity to put the interests of the Amer-
ican people ahead of the special inter-
ests.

Finally, this legislation is not com-
prehensive health reform. It will not
solve all the problems in the current
system. But it is a constructive step
forward—a step that will help millions
of Americans. Above all, it is proof
positive that progress is again possible
on health reform, and that the ghosts
of gridlock for the 1994 debate no
longer haunt our work on health care.

I urge the Senate to pass this bill by
the largest margin possible. The larger
the margin, the louder the message,
and the more likely the Senate-House
conferees will send this bill to the
President expeditiously, without con-
troversial amendments, and ready for
his signature. On this issue, every day
we delay is a day that brings unneces-
sary misery to large numbers of our
fellow citizens.

Mr. President, I would like to discuss
with the Senator from Kansas how H.R.
3103 treats association plans which ar-
range to provide their members the op-
tion to buy group health insurance.
These association plans frequently are
made up of self-employed individuals
or small businesses. Is it not correct
that our legislation imposes no new
regulatory requirements on association
plans, other than the general require-
ments affecting other health plans?

Mrs. KASSEBAUM. The bill estab-
lishes standards regarding portability,
renewability, and pre-existing condi-
tions, but does not otherwise disturb
the association plan world. States will
still regulate and certify insured plans,
and the Secretary of Labor will con-
tinue to regulate self-insured plans
that are currently exempt from State
regulation.

Mr. KENNEDY. It is my understand-
ing that the bill authorizes creation of
health plan purchasing cooperatives, a
concept discussed frequently in Con-
gress over the past few years. The pur-
pose of these cooperative provisions is
to provide clear statutory authoriza-
tion and guidance to groups of small
employers and individuals who want to
join together to buy health insurance
at a lower cost. Is there any provision
that requires these groups to join or
create mandatory purchasing coopera-
tives?

Mrs. KASSEBAUM. No. Health pur-
chasing cooperatives are purely vol-
untary. Subtitle D is intended to cre-
ate special benefits for cooperatives
that meet the standards in the bill.
Congress does not intend that these
provisions in any way affect the legal
status or rights of purchasing coopera-
tives, employer coalitions, multiem-
ployer plans, MEWA’s, association
plans, or other similar arrangements
that do not meet the standards of this
subtitle. The statute clearly states this
intent.

Mr. KENNEDY. For example, could
association plans sponsored by profes-
sional organizations or local chambers
of commerce be forced to form or join
a purchasing cooperative as the result
of this bill?

Mrs. KASSEBAUM. No. The bill does
not require groups to form or join a
purchasing cooperative. Nor does the
legislation preclude any other type of
groups purchasing arrangements from
existing.

Mr. KENNEDY. So aside from having
to meet the insurance reforms con-
tained in the bill and standards like
portability, renewability, and preexist-
ing conditions, your bill does not dis-
turb association plans at all?

Mrs. KASSEBAUM. That is correct.
Congress intends that association plans
may continue to do business as they al-
ways have, except that they must meet
the same insurance reform standards
as other health plans under the bill.

Mr. KENNEDY. An additional matter
that I would like to discuss is the pro-
visions under the bill forbidding dis-
crimination in the provision of health
insurance in the group market. Section
101(a)(1)(B) forbids an employee health
benefit plan or a health plan issuer
from conditioning eligibility, enroll-
ment, or premium contributions for in-
dividual participants or beneficiaries
on health status, medical condition,
claims experience, receipt of health
care, medical history, evidence of in-
surability, genetic information, or dis-
ability. The purpose of this provision is
to prevent health plans from denying
coverage to individuals or charging
them higher premiums because the
plan believes they may have higher
than average health costs. Is this cor-
rect?

Mrs. KASSEBAUM. Yes. This provi-
sion is meant to prohibit insurers or
employers from excluding employees in
a group from coverage or charging
them higher premiums based on their
health status and other related factors
that could lead to higher health costs.
This does not mean that an entire
group cannot be charged more. But it
does preclude health plans from sin-
gling out individuals in the group for
higher premiums or dropping them
from coverage altogether.

Mr. KENNEDY. We intend the words
‘‘health status, medical condition,
claims experience, receipt of health
care, medical history, evidence of in-
surability, genetic information, or dis-
ability’’ to have a broad meaning, do
we not?
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Mrs. KASSEBAUM. Yes. These words

are meant to broadly preclude the use
of any of the categories insurance com-
panies have historically used to deny
people coverage based on health status
and related factors—that reasonably
could lead a health plan to believe that
an individual would incur high health
costs or be uninsurable. They are
meant to preclude use of any of the
categories insurance companies have
historically used to deny people cov-
erage based on their expected health
costs—not only medical history or the
presence of preexisting conditions, but
also including such factors as family
history, likelihood of experiencing do-
mestic violence—or actual experience
of domestic violence, genetic pre-
dispositions or other genetic informa-
tion, or residence in a low-income
neighborhood.

I want to just mention a few meas-
ures that we will have to address in the
conference. The Health Insurance Re-
form Act is a modest, responsible bi-
partisan solution to many of the most
obvious abuses in the health insurance
market today. In fact, the only active
opposition to the legislation comes
from those who profit from the abuses
in the current system. In his State of
the Union Address last January, Presi-
dent Clinton challenged the Congress
to pass this bill. Now the Senate is
poised to fulfill that pledge.

Mr. President, the only thing that
stands between this bill and the Presi-
dent’s signature are controversial pro-
visions added in the House of Rep-
resentatives. These objectionable pro-
visions include, again, the medical sav-
ings accounts which we have debated,
the federalization of multiple employer
welfare arrangements—Mr. President, I
ask for 3 more minutes.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. KENNEDY. The federalization of
multiple employer welfare arrange-
ments. A number of years ago we pro-
vided the States the power for the en-
forcement of those arrangements. It is
rather strange now that those provi-
sions which permit the States to en-
force it are effectively being preempted
so that the Federal Government will
support it.

Repeal of the MediGap rules protect-
ing senior citizens against profiteers.
That is a very dangerous provision. Up
to 1984 we found that many elderly peo-
ple would buy 2, 3, 4, 5, 10 different pro-
grams to cover various gaps in their in-
surance. We found all kinds of abuses.
We passed legislation to deal with that.
It has been effective. I am not sure
that we ought to go back to the earlier
period.

The provisions making it more dif-
ficult to combat waste, fraud and abuse
in the current Medicare-Medicaid pro-
grams, I think that issue is one that is
not going to go away. There are many
concerns that the provisions that have
been made in the House bill will lower
the standard, make it more difficult to

prove the abuse and waste and fraud. I
am not sure we want to go in those di-
rections.

I think the malpractice issues have
been debated earlier in the Congress. I
think they ought to be addressed out-
side of this legislation.

We go to that conference in a biparti-
san spirit, committed to trying to get
this legislation—obviously they have a
right to pass their bills and we have a
responsibility to work through the dif-
ferences—but we hope that, given the
spirit with which this legislation start-
ed, both in the House and the Senate,
that we will be able to do it. Every day
that is delayed, there are millions of
our fellow citizens who are denied the
kinds of protections that this legisla-
tion will provide for them. It is an ex-
tremely important piece of legislation,
in many respects I think maybe the
most important piece of legislation
that we will pass in this Congress.

Mr. President, I urge the passage of
the legislation when the Senate votes
on it this afternoon.

The PRESIDING OFFICER. Under
the previous order, a vote on passage of
H.R. 3103, as amended, will occur at
2:15. All time has expired.

Mrs. KASSEBAUM. Mr. President, I
ask for the yeas and nays on final pas-
sage of H.R. 3103.

The yeas and nays were ordered.
Mr. PRYOR addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Arkansas is recognized for 10
minutes.

Mr. PRYOR. Mr. President, I thank
the Chair for recognizing me.

Before I speak, Mr. President, on the
subject that I have chosen here for the
next few minutes, I compliment my
colleagues from Massachusetts and
Kansas for the tremendously fine work
they have done in this whole field of
health care over a long period of time.
This, today, I think is the culmination
of their sincere effort, their tedious ef-
fort, and certainly demonstrates their
commitment to improving the health
care available in our country. So, Mr.
President, this Senator certainly con-
gratulates these two fine Senators for
their commitment and their work.

f

AT WHAT COST?

Mr. PRYOR. Mr. President, the Sen-
ate special Whitewater committee re-
sumes its hearings tomorrow. The com-
mittee’s tentative schedule is, as I un-
derstand—I am not on the committee—
to have a hearing on every Tuesday,
Wednesday, and Thursday of each week
until the authorization of the commit-
tee expires on June 17, 1996. As I have
said before, the time and money being
spent by this special committee could
be better spent on other issues of
greater importance and magnitude to
this country of ours.

Mr. President, I will take just a mo-
ment to discuss, if I might, the amount
of money and the time and the re-
sources being spent on the Whitewater
investigation, both here and in my

home State of Arkansas. The Senate
has called 121 witnesses during its 47
days of its special committee review.
In an earlier statement, Mr. President,
I mentioned the fact that in 1995 alone
the Senate held 34 hearings on
Whitewater, while we held only six
hearings on Medicaid funding and only
one hearing—only one hearing—on
Medicare reform. After all the time we
have already spent on Whitewater,
these types of issues are far more de-
serving of our attention in the remain-
der of this session of the Congress.

However, Mr. President, it is not just
the amount of time and money that
the Senate has spent on the
Whitewater review that concerns me.
There is another side of this discussion,
and it is the amount of money, the
amount of resources, that our Govern-
ment has spent on the issue of
Whitewater.

The Senate has spent roughly $1.35
million on its Whitewater investiga-
tion in the 104th Congress. That is just
the amount that the Senate has spe-
cifically appropriated to the
Whitewater review panel. This does not
include, Mr. President, the money
spent by the Senate Banking Commit-
tee on its Whitewater efforts. It does
not include the amount of money spent
by the House of Representatives in its
Whitewater review.

Of course, it does not even begin to
take into consideration the amount of
money spent by our special counsels. In
addition to the congressional efforts in
this issue, I would also like to discuss
the independent counsel review. Ac-
cording to the General Accounting Of-
fice, Robert Fiske, the special counsel
originally named to investigate the
Whitewater issue, spent $2,498,744 from
January 22, 1994, through September 30,
1995, which was the latest date which
the GAO had this information. I am
sure more tallies will be coming in
soon. On his investigation alone, al-
most $2.5 million was spent. Then he
was fired from the case. The GAO also
points out that Kenneth Starr, the
independent counsel appointed to re-
place Mr. Fiske, has spent $4,512,065
from August 5, 1994, through Septem-
ber 30, of 1995. We have no more recent
figures, Mr. President, since September
30 of last year.

But today’s Washington Post had an
article, I must say, Mr. President, that
caught my attention. It is an article
which illustrates where some of this
money is going. Sam Dash, the Water-
gate chief counsel, famed, well known,
well respected, is now being paid $3,200
a week for his service as ethics adviser
to Mr. Starr. I am going to repeat that,
Mr. President. Sam Dash, the Water-
gate chief counsel, is now being paid
$3,200 each week for his service as eth-
ics adviser to Mr. Kenneth Starr.

Mr. Starr is the first independent
counsel in the history of our Republic
to see the need to hire an independent
counsel that advises him on ethics.

I think I echo, Mr. President, the
statement made by Stephen Gillers, a
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legal ethics professor and scholar at
New York University, who recently
said in a Baltimore Sun article:

When the public hears that the independ-
ent counsel—who is there supposedly because
of his distance from the traditional prosecu-
torial office—needs an independent counsel
for ethics advice [at a substantial cost] it’s
almost impossible to explain how that can be
so. The perception is that something’s amiss.

Mr. President, that was Stephen
Gillers, a legal ethics scholar from New
York University, who made that par-
ticular statement.

Mr. President, I have other concerns
as well. I have recently asked the Fed-
eral Bureau of Investigation to share
with me the five top cases currently
being investigated by the Federal Bu-
reau of Investigation. Mr. President,
here are the top five cases. One is the
Oklahoma City bombing. That makes
sense. Second, the Unabomber. That
makes sense. Thriftcon—a national
bank fraud and embezzlement case.
Fourth, Mr. President, is Whitewater.
Fifth is the World Trade Center bomb-
ing.

Now, this is based upon the number
of personnel, the amount of resources,
the number of dollars, and the estab-
lishment of priorities of our own Fed-
eral Bureau of Investigation.
Whitewater, today, comes right after
Thriftcon, Unabomber, Oklahoma City
bombing, and before resources and dol-
lars that the Federal Bureau of Inves-
tigation have used to investigate the
World Trade Center bombing in the
city of New York. Mr. President, I do
not know how in the world we could go
home and explain such a poor alloca-
tion of priorities as the one dem-
onstrated by this particular chart.

Mr. President, the money spent by
the independent counsel does not tell
the whole story. Those numbers do not
even include the moneys spent by the
FBI and other agencies to support the
independent counsels.

Under the statute authorizing the
independent counsel, each independent
counsel is able to request and receive
assistance from Federal agencies. Mr.
President, most of the independent
counsels are using the talents of the
Federal employees and the resources of
the Federal Government available to
them. According to the figures supplied
by GAO, the IRS has spent over $1 mil-
lion to support the Fiske-Starr
Whitewater investigation. The Justice
Department, apart from the FBI, has
spent $86,000 on the investigation. How-
ever, Mr. President, the FBI has spent
far and away the most money of any
agency working for Mr. Fiske, the
former independent counsel, and Mr.
Starr, the present independent counsel.

According to the numbers reported
by the GAO, the FBI spent $3,473,000 in
support of Mr. Fiske’s investigation,
and already has surpassed $8,064,000
supplying staff for Mr. Starr’s inves-
tigation. To get a sense of what these
figures mean, Mr. President, I asked
the FBI how many people that number
represents. They told me that the $11.5

million represents 41 special agents and
81 support staff.

Thus far, I know I have thrown
around a lot of numbers and my time
has expired. When we add everything
together, the Whitewater independent
counsels have spent $19,673,809, Mr.
President, almost $20 million, in less
than a year and a half, has been spent
on the Whitewater investigation. That,
Mr. President, is why I continue to
have grave concerns about appropriat-
ing any more money to start up the
second phase of the Whitewater inves-
tigation.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
story in this morning’s Washington
Post, dated April 23, 1996, and I ask
unanimous consent to have printed in
the RECORD an article of April 15, 1996,
as published in the Baltimore Sun.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Apr. 23, 1996]
SAY IT AGAIN, SAM

(By Lloyd Grove)
He’s the brilliant chief counsel of Senate

Watergate Committee fame and a drafter of
the independent counsel statute. He’s an ar-
biter of professional conduct for the Amer-
ican Bar Association and an oracle of crimi-
nal law, an internationally acclaimed advo-
cate for human rights and a widely revered
guru of legal ethics.

But it seems to have come to this for the
distinguished Samuel Dash:

‘‘I don’t want to be in a situation where
you’re asking me a lot of questions and I’m
not commenting, and the story makes me
look like a Mafia figure who’s pleading the
Fifth Amendment,’’ says Dash, 71. He is be-
ginning an interview about his role as the
highly paid ethics adviser to Kenneth Starr,
the Whitewater special prosecutor whose
own legal ethics come under searing attack.

‘‘Mafia figure’’?
Surely Sam Dash not has not worked so

hard, for so long, to take a swift tumble from
wise man to wiseguy. He has spent much of
his time in recent weeks mounting pained
public defenses of Starr’s simultaneous work
as a government prosecutor—investigating
President Clinton & Co.—and as a private
lawyer for an array of corporate clients op-
posed to the president’s policies. But Dash
certainly hasn’t cultivated his envirable rep-
utation to sell his birthright for a mess of
pottage—in this case, a consulting fee of
$3,200 a week.

In his memo-strewn office at the George-
town University Law Center, where he has
been a full professor for the last three dec-
ades, Dash expresses himself in bursts of
nervous energy, interrupting his ques-
tioner—and frequently himself—to spray fu-
sillades of self-protective verbiage and twist
his winding sentences into word-pretzels.

‘‘Once again, I do not want to do an inter-
view,’’ he protests. ‘‘It isn’t that I haven’t
been available for interviews. I have. I’ve
helped set a policy now—not because there’s
anything to hide. I think [Starr’s] office has
become very visible as a result of these is-
sues, and they have so much important work
to do, it’s all distracting the work to al-
ways—even when they to read about what I
may be saying—it distracts the work and
calls for [phone] calls and things like that,
but I don’t want, I really don’t want to be
distracting anymore.’’

Dash, whose regular public statements
about the work of the special prosecutor

have made him something of a de facto
spokesman for the press-averse Starr, is pro-
viding more than his share of distractions. In
the past few weeks, he has been forced to jus-
tify his recently revealed consulting fee-as-
tronomical by government standards. And he
has been caught defending Starr’s behavior
while, at the same time, appearing to criti-
cize it in publications ranging from the New
York Observer (with which he has tangled
over the accuracy of damaging quotes) to the
New Yorker.

He may have had enough of the hot seat.
Dash says he’ll suspend his Starr
consultancy as of May 23, to spend two
months on a long-planned teaching vacation
in Europe. He won’t commit himself to re-
turning to Starr’s employ. ‘‘If Ken asks me,
I’ll consider it,’’ is as far as he’ll go.

Dash presents himself as a man who wants,
in so many words, to have and eat his cake.

He was cited by the New Yorker’s Jane
Mayer as giving his seal of approval to
Starr’s pursuit of a million-dollar private
practice—even though he wished Starr
wouldn’t to it: ‘‘If I had my own preferences,
I’d hope he’d be a full-time independent
counsel. . . . What he’s doing is proper. . . .
But it does have an odor to it.’’

Dash explains that what he actually meant
to say is that others, but not he, might de-
tect an ordor—as though recusing his sense
of smell. Trying to move away from another
published statement, he says, with an insist-
ence on precision: ‘‘I didn’t use the word
‘proper.’ ‘Proper’ is a weasel word. I think
what I tried to say—and maybe I misstated—
is everything he’s doing is ‘legal’ and ‘ethi-
cal’ and ‘lawful’—not ‘proper.’ ’’

On the issue of whether he wants Starr to
be a full-time prosecutor, Dash is equally
microscopic. ‘‘I didn’t say, ‘I wish he would
be.’ I say: ‘I prefer he would be.’ No, no, no:
‘My preference is . . .’ ’’

Why the hair-splitting? Isn’t it all the
same thing?

‘‘It is essentially the same thing,’’ he con-
cedes with a deep breath. ‘‘I’m not trying to
split hairs. All I’m saying is, I am expressing
myself as an independent person. I’m not
saying I would do the same thing he would
do.’’ Yet a moment later Dash draws another
fine distinction. ‘‘I’m not passing on his
judgment. I don’t think I have the right to.
If I were a private independent professor . . .
I could speak freely my mind. But—’’

Wait a minute. So he’s not independent?
‘‘I may be constrained, but I’m only con-

strained because when I speak I can’t speak
as Sam Dash, private [citizen]. I am speaking
as Sam Dash in the role of ethics counsel to
Ken Starr and the office. Therefore, I don’t
have a right . . to express judgments which
I could have as an independent person. I
don’t even know why it’s relevant.’’

Does Dash at least know the identity of all
Starr’s private clients?

‘‘I’m not sure,’’ he says. ‘‘The relationship
isn’t one in which, like coming to Mommy,
he has to tell me. ‘Can I do this? Can I do
that? . . . He has to bring to my attention
any situation that he feels could possibly be
considered a problem. I would think as a law-
yer, and he’s been a federal judge, he’s been
a solicitor general, with his reputation for
integrity—and he does have it—that he
doesn’t have to come to me initially. His
first screen is himself.’’

In the New Yorker, Dash bemoaned the dis-
missal of Robert Fiske, Starr’s predecessor
as Whitewater prosecutor. (Dash went to
work for Starr in the fall of 1994, initially for
a weekly fee of $1,600, long after Fiske was
gone.) ‘‘Should Fiske have been reappointed?
My answer is probably yes,’’ Dash mused to
the magazine. ‘‘It may have been a mistake’’
to remove him. ‘‘But that’s not Ken’s fault.’’

A month after signing him up, Starr dou-
bled Dash’s compensation (billed as eight
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hours of work a week at $400 per hour). And
he broadened his role from simply ethics to
advising on prosecutorial strategy and a host
of other issues. The money is clearly a sore
spot for Dash.

‘‘I’m putting in not eight hours, I’m put-
ting in 20 to 30 hours,’’ he says. ‘‘If one were
to take what I’m being paid and divided it
into the hours I’m working, I’m being paid at
what a paralegal earns in most law firms’’—
a debatable claim, to be sure.

Last Wednesday, Dash had the novel (for
him) experience of receiving a hard editorial
slap from the New York Times. The paper de-
manded that Starr give up the ‘‘major na-
tional responsibility’’ of Whitewater pros-
ecutor because of his ‘‘conspicuously
fastpaced and politically freighted private
practice,’’ and added sharply: ‘‘Mr. Dash is
right about the odor, but wrong about the
propriety.’’

‘‘I’ll just say this to that,’’ Dash says
dismissively. ‘‘I testify all over the country
as an expert [on legal ethics], and judges ask
me about the law and I answer. I don’t recall
a single time when any judge of a federal
court or a state court ever asked me: ‘What
does the New York Times think?’ ’’

He displays less equanimity when it comes
to other critics, such as Democratic
spinmeister James Carvell—the public voice
of the White House’s energetic campaign to
undermine Starr’s integrity as the
Whitewater special prosecutor.

‘‘If Sam Dash was my doctor, I’d be
happy,’’ Carville says. ‘‘If you wanna smoke,
fine. High blood pressure? Fine. Eat a lot of
steaks and drink some whiskey! Go ahead,
I’m not worried. He’s the Alfred E. Neuman
of ethics counselors. he doesn’t worry about
anything.’’

‘‘What does he know? ’’ Dash demands with
a frown. ‘‘He doesn’t know what I’m doing,
he doesn’t know who I am. Maybe he does
know who I am. But he actually should be
very grateful that I am in this position—that
at least somebody like me is doing this. . . .
But by challenging my independence and the
professional role I play, he in effect is harm-
ing his own partisan interests. And I’m not a
partisan and my role is not to protect any-
body, but it certainly is to see that this pros-
ecution is conducted fairly and objectively
without any political overtones to it.’’

But that is quite impossible. The Starr
matter has become intensely political—for
Rep. Martin Meehan (D–Mass.), a harsh critic
of Starr, the political overtones are all but
deafening. ‘‘I thought it was a good political
move by Starr to pick Sam Dash, with his
outstanding reputation. . . . Clearly his role
is to provide advice to Mr. Starr, and that
advice is interpreting technically the basis
upon which Starr can justify his represent-
ing a tobacco company and other clients.
And Mr. Dash makes statements giving tech-
nical, legal interpretations on why it’s
okay.’’

New York University Law School Professor
Stephen Gillers agrees.

‘‘I think Starr was wise, even brilliant, to
choose Sam Dash, because of Sam’s prestige
and credibility with the media. That has
given Starr some cover, which actually
worked for a while to stave off criticism. But
Sam Dash has no cover. Sam is exposed in
ways that I don’t think he fully could have
anticipated.’’

Harvard Law School Professor Lawrence
Tribe is also concerned about Dash’s expo-
sure. ‘‘I would not have agreed to play that
role,’’ he says. ‘‘I would feel ethically com-
promised. Providing legal consultation and
trying to make legal arguments on behalf of
the independent counsel is one thing. But I
wouldn’t want in effect to be allowing my
reputation to be used as a shield for someone
whose circumstances, in the end, I don’t

have the ability to influence. That would
make me feel extremely uncomfortable.’’

Dash insists that such worries are mis-
placed.

‘‘I’m not giving Ken Starr my reputation,’’
he says. ‘‘I’m giving him my expertise.’’

He adds that Starr and others in the pros-
ecutor’s office are following his advice. And
Washington lawyer Abbe Lowell, a longtime
acquaintance, finds this claim persuasive.

‘‘Sam Dash isn’t a shrinking violet,’’ Low-
ell says. ‘‘He wouldn’t have gotten involved
in this if he didn’t think he could have an
important impact. To say he’s a fig leaf for
Ken Starr does an injustice to Sam Dash.’’

For his part, Dash sees his current pre-
occupation as a fitting capstone to a career
in which he has been, by turns, the district
attorney in Philadelphia, a hero of Water-
gate, a legal theoretician and international
human rights activist, the first American
citizen to visit Nelson Mandela in a South
African jail.

‘‘I’m not a stranger to controversy,’’ Dash
says. ‘‘And I don’t want to look like I run
away from it. I think Harry Truman’s state-
ment was correct: If you can’t stand the
heat, get out of the kitchen. I like being in
the kitchen.’’

But the Cuisinart?

[From the Baltimore Sun, Apr. 15, 1996]
ETHICS INSURANCE AT $3,200 A WEEK;

WHITEWATER COUNSEL’S ADVISER ASSUMES
A LARGER ROLE IN PROBE

(By Susan Baer)
WASHINGTON—Samuel Dash, the celebrated

lawyer who was hired by Whitewater inde-
pendent counsel Kenneth W. Starr in 1994 to
advise him on ethics issues, is now playing a
much broader role in the investigation—and
collecting a sizable government-paid fee for
his services.

Mr. Dash said that while Mr. Starr hired
him to work on ethics questions, he is now
weighing in on everything from prosecu-
torial strategy to dealing with witnesses.

‘‘He’s asked me to go beyond ethics is-
sues,’’ said Mr. Dash, a 71-year-old full-time
law professor at Georgetown University who
gained fame as chief counsel to the Senate
Watergate Committee.

For his part-time services—which include
advising Mr. Starr on how much of his $1
million-a-year private law practice he may
retain while leading the government’s
Whitewater investigation—Mr. Dash is paid
a flat fee of $3,200 a week.

The professor, whose pay was raised by Mr.
Starr from $1,600 a week in July, said he
works an average of 20 hours a week, some-
times up to 30 hours, for the Whitewater
prosecutor, but is charging Mr. Starr for
only eight hours a week, at his regular con-
sulting rate of $400 an hour.

‘‘This is pro bono,’’ Mr. Dash said with a
laugh, referring to the public-interest work
lawyers do for no pay.

When it was suggested to him that only by
superlawyer standards would $3,200 a week be
considered ‘‘pro bono,’’ he said, with apolo-
gies for immodesty, ‘‘People of my stature
charge way more than I do.’’

Mr. Dash, whose Whitewater pay was dis-
closed recently by the Arkansas Times, was
hired by Mr. Starr in October 1994, two
months after Mr. Starr was chosen to head
the inquiry, which reaches up to the Clinton
presidency.

A highly respected lawyer and a Democrat,
Mr. Dash was retained to calm concerns
about Mr. Starr’s impartiality, given his
background as an active and partisan Repub-
lican, and his selection by judges with ties to
conservative Republicans.

In the 1970s, Mr. Dash assisted Chief Jus-
tice Warren E. Burger in devising the Amer-

ican Bar Association’s ethical standards for
prosecutors and criminal defense lawyers.

Mr. Dash, who also helped draft the law
that established the independent counsel’s
office, noted that he is the first person to be
an outside ethics adviser to an independent
counsel.

‘‘This is somewhat unique,’’ Mr. Dash said.
‘‘Starr felt when he was appointed, fairly or
unfairly, there was quite a bit of criticism
because he was a partisan Republican. There
was some concern, at the White House and
other places, that he may not be objective.

‘‘My personal belief is he didn’t need me.
But he was thinking of perception problems.
He thought it was proper, to preserve public
confidence, to bring someone like me in. He
felt he needed somebody to assure the public
that his decisions are being made on the
basis of the right judgments.’’

Mr. Dash’s weekly fee would amount to an
annual rate of about $160,000 a year. But offi-
cials with Mr. Starr’s office have said he
won’t receive that much because they are ap-
plying to Mr. Dash, an independent contrac-
tor, the same salary cap of $115,700 that ap-
plies to employees of the independent coun-
sel’s office. So far, Mr. Dash has been paid
$147,200 for the 16 months he has worked for
Mr. Starr.

Many lawyers believe the hiring of Mr.
Dash was a masterful strategic move by Mr.
Starr, insulating him from political-bias
charges by having a prominent Democrat
look over his shoulder each step of the way.

But some have questioned the need for
such a sizable expense, given that an inde-
pendent counsel is hired precisely because of
his or her ostensible impartiality.

Lawrence E. Walsh, the independent coun-
sel in the Iran-contra case, said he thought
it was ‘‘regrettable’’ that such an expense
must be incurred to ensure the perception of
objectivity.

A DEFENSIVE MEASURE

‘‘It’s really a defensive measure,’’ said Mr.
Walsh, a Republican former federal judge.
‘‘But the question is, why do you get in a po-
sition where you have to defend yourself?
The real thing [an independent counsel]
brings that nobody else can bring is his inde-
pendence. That’s the excuse for this very ex-
pensive procedure.’’

Mr. Walsh said that during the Iran-contra
investigation, he sought the help of Lau-
rence Tribe, a Harvard law professor, for eth-
ics concerns about the publication of his
final report. But, he said, Mr. Tribe did not
accept a fee.

Stephen Gillers, a professor of legal ethics
at New York University who was critical of
Mr. Starr’s appointment because of his his-
tory as an outspoken Republican, said he
thought such a six-figure expense could be
damaging.

‘‘When the public hears that the independ-
ent counsel—who is there supposedly because
of his distance from the traditional prosecu-
torial office—needs an independent counsel
for ethics advice [at a substantial cost], it’s
almost impossible to explain how that can be
so,’’ Mr. Gillers said. ‘‘The perception is that
something’s amiss.’’

Mr. Starr did not respond to questions,
submitted to him in writing, regarding Mr.
Dash’s role and pay.

Terry Eastland, author of a book on inde-
pendent counsels, said he did not consider
the expense for an ethics consultant unrea-
sonable. ‘‘Lawyers are expensive,’’ he said.

And other ethics consultants say $400 an
hour is reasonable for top-level experts, al-
though they also say they bill far less—and
occasionally, nothing—if the government is
the client.

Geoffrey C. Hazard Jr., a University of
Pennsylvania law professor and ethics con-
sultant, called Mr. Dash’s fee as a part-time
adviser ‘‘pretty high pay.’’ But, he added,



CONGRESSIONAL RECORD — SENATES3836 April 23, 1996
‘‘The value of having somebody just a little
bit more credible is very high.’’

So far, the independent counsel’s
Whitewater inquiry has cost about $26 mil-
lion. Mr. Starr is spending about $1 million a
month on the investigation.

Mr. Dash said he may suspend has involve-
ment this summer, when he plans to serve as
a visiting professor at the University of Hei-
delberg Law School in Germany.

For now, Mr. Dash said, his work for the
Whitewater office includes such activities as
advising Mr. Starr on whether there is
enough evidence to sustain a charge, review-
ing all cases referred to the grand jury, and
consulting on issues of fairness.

For example, when false reports surfaced
that Gov. Jim Guy Tucker of Arkansas had
sought a plea bargain after being indicted,
Mr. Starr asked Mr. Dash for advice on
whether the usual policy of issuing a ‘‘no
comment’’ to questions about the case
should be followed, according to Mr. Dash.

The ethics counselor advised Mr. Starr
that the more proper response, in fairness to
Mr. Tucker, was to issue a statement deny-
ing the accuracy of the reports.

Mr. Dash has also been advising Mr. Starr
on the propriety of the private work he has
continued to do. Critics have charged that
Mr. Starr, who earned $1.1 million in private
practice in 1994, is spending too much time
on lucrative high-profile cases for his firm,
some of which could compromise—or appear
to compromise—his independence as special
counsel.

For instance, Mr. Starr has argued a fed-
eral appeals case on behalf of the Brown &
Williamson Tobacco Corp., and has rep-
resented Gov. Tommy G. Thompson of Wis-
consin, a potential Republican vice presi-
dential nominee, in school-voucher case be-
fore the Wisconsin Supreme Court.

CONFLICT OF INTEREST ALLEGED

Rep. Martin Meehan, a Massachusetts
Democrat, wrote to Mr. Starr last week, im-
ploring him to end his representation of the
tobacco company on the ground that it cre-
ated a conflict of interest because President
Clinton has been an opponent of big tobacco.

A potential problem area—cited by those
who believe Mr. Starr should have taken a
leave from his law firm, the Chicago-based
Kirkland & Ellis—is a lawsuit filed against
the firm by the Resolution Trust Corp., a
federal agency that figures prominently in
the Whitewater affair.

Defending his private work, Mr. Starr, in
an address last week in San Antonio, said:
‘‘My ethics counselor is Professor Sam Dash
of Georgetown University, legend of Water-
gate fame, and he has affirmed that it’s com-
pletely appropriate.’’

Mr. Dash said that while he has advised
Mr. Starr that there is nothing wrong, le-
gally or ethically, with his outside work, his
own ‘‘preference’’—‘‘because of questions
reasonable people ask’’ about conflicts—is
that Mr. Starr not take on as much.

‘‘I have discussed with him that he should
take heed, and I think he will take heed,’’
Mr. Dash said. ‘‘He is concerned. But he
doesn’t think he’s doing anything wrong. I
tell him he’s not doing anything wrong.’’

Richard Ben-Veniste, the Democratic
counsel for the Senate Whitewater Commit-
tee who was an assistant to the Watergate
special prosecutor, said Mr. Starr’s full plate
of outside work illustrates the need for Mr.
Dash’s services.

‘‘Given the list of things Mr. Starr is en-
gaged in outside of his job as independent
counsel, he’s kept Mr. Dash pretty busy,’’
Mr. Ben-Veniste said.

‘‘I think Sam’s earning his money.’’

Mr. LEAHY. Will the Senator yield?
Mr. PRYOR. I am happy to yield to

the Senator.

Mr. LEAHY. Mr. President, I heard
the distinguished Senator from Arkan-
sas say something that struck me. All
this money that is being spent is tax-
payers’ money?

Mr. PRYOR. Every bit is taxpayers’
money.

Mr. LEAHY. I have been reading a
number of articles in the national press
raising some very serious questions
about the appearance of conflict of in-
terest on the part of Mr. Starr, the spe-
cial prosecutor. As a former prosecutor
myself, I feel strongly that there is at
the very least an appearance of a con-
flict of interest. But notwithstanding
what appears to be conflict of interest,
are you telling me that he is paying
somebody out of tax money, on a part-
time basis, the equivalent of about
$160,000 a year to give him ethical ad-
vice?

Mr. PRYOR. This is the first time, I
answer my friend from Vermont, in the
history of all of the legal independent
counsels that we have had, that an
independent counsel has felt the neces-
sity of retaining an ethics attorney or
an ethics adviser. In this one, the tax-
payers are paying $3,200 each week. I
imagine that is more than a member—
I do not know what a member of the
Supreme Court gets.

Mr. LEAHY. A member of a Supreme
Court who works full time is paid less.
The attorney retained as the ethics ad-
viser is, I realize, a wonderful man and
a good friend of mine, but this is ex-
traordinary—this ethics adviser is paid
on a part-time basis with taxpayer
money?

Mr. PRYOR. That is correct. He is a
fine law professor. Mr. Starr gave him
this job in order to advise Mr. Starr on
ethics. I do not know one time yet that
Mr. Dash has not told Mr. Starr what
he was doing was OK, including making
$1.3 million last year.

f

RECESS

The PRESIDING OFFICER. Under
the previous order, vote on passage of
H.R. 3103 will occur at 2:15.

Under the previous order, the Senate
will now stand in recess until the hour
of 2:15 p.m.

Thereupon, the Senate, at 12:47 p.m.,
recessed until 2:15 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer [Ms.
SNOWE].

f

HEALTH INSURANCE REFORM ACT

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER. Under
the previous order, the Senate will now
vote on H.R. 3103. The yeas and nays
have been ordered.

The clerk will call the roll.
The legislative clerk called the roll.
The result was announced—yeas 100,

nays 0, as follows:

[Rollcall Vote No. 78 Leg.]
YEAS—100

Abraham
Akaka
Ashcroft
Baucus
Bennett
Biden
Bingaman
Bond
Boxer
Bradley
Breaux
Brown
Bryan
Bumpers
Burns
Byrd
Campbell
Chafee
Coats
Cochran
Cohen
Conrad
Coverdell
Craig
D’Amato
Daschle
DeWine
Dodd
Dole
Domenici
Dorgan
Exon
Faircloth
Feingold

Feinstein
Ford
Frist
Glenn
Gorton
Graham
Gramm
Grams
Grassley
Gregg
Harkin
Hatch
Hatfield
Heflin
Helms
Hollings
Hutchison
Inhofe
Inouye
Jeffords
Johnston
Kassebaum
Kempthorne
Kennedy
Kerrey
Kerry
Kohl
Kyl
Lautenberg
Leahy
Levin
Lieberman
Lott
Lugar

Mack
McCain
McConnell
Mikulski
Moseley-Braun
Moynihan
Murkowski
Murray
Nickles
Nunn
Pell
Pressler
Pryor
Reid
Robb
Rockefeller
Roth
Santorum
Sarbanes
Shelby
Simon
Simpson
Smith
Snowe
Specter
Stevens
Thomas
Thompson
Thurmond
Warner
Wellstone
Wyden

So the bill (H.R. 3103), as amended,
was passed, as follows:

Resolved, That the bill from the House of
Representatives (H.R. 3103) entitled ‘‘An Act
to amend the Internal Revenue Code of 1986
to improve portability and continuity of
health insurance coverage in the group and
individual markets, to combat waste, fraud,
and abuse in health insurance and health
care delivery, to promote the use of medical
savings accounts, to improve access to long-
term care services and coverage, to simplify
the administration of health insurance, and
for other purposes’’, do pass with the follow-
ing amendment:

Strike out all after the enacting clause and
insert:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Health Insurance Reform Act of 1996’’.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:
Sec. 1. Short title; table of contents.
Sec. 2. Definitions.

TITLE I—HEALTH CARE ACCESS,
PORTABILITY, AND RENEWABILITY

Subtitle A—Group Market Rules
Sec. 101. Guaranteed availability of health cov-

erage.
Sec. 102. Guaranteed renewability of health

coverage.
Sec. 103. Portability of health coverage and lim-

itation on preexisting condition
exclusions.

Sec. 104. Special enrollment periods.
Sec. 105. Disclosure of information.

Subtitle B—Individual Market Rules
Sec. 110. Individual health plan portability.
Sec. 111. Guaranteed renewability of individual

health coverage.
Sec. 112. State flexibility in individual market

reforms.
Sec. 113. Definition.

Subtitle C—COBRA Clarifications
Sec. 121. COBRA clarifications.

Subtitle D—Private Health Plan Purchasing
Cooperatives

Sec. 131. Private health plan purchasing co-
operatives.

TITLE II—APPLICATION AND
ENFORCEMENT OF STANDARDS

Sec. 201. Applicability.
Sec. 202. Enforcement of standards.
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TITLE III—MISCELLANEOUS PROVISIONS

Sec. 301. HMOs allowed to offer plans with
deductibles to individuals with
medical savings accounts.

Sec. 302. Health coverage availability study.
Sec. 303. Reimbursement of telemedicine.
Sec. 304. Sense of the Committee concerning

medicare.
Sec. 305. Parity for mental health services.
Sec. 306. Waiver of foreign country residence

requirement with respect to inter-
national medical graduates.

Sec. 307. Organ and tissue donation informa-
tion included with income tax re-
fund payments.

Sec. 308. Sense of the Senate regarding ade-
quate health care coverage for all
children and pregnant women.

Sec. 309. Sense of the Senate regarding avail-
able treatments.

Sec. 310. Medical volunteers.
Sec. 311. Effective date.
Sec. 312. Severability.

TITLE IV—TAX-RELATED HEALTH
PROVISIONS

Sec. 400. Short title; amendment of 1986 Code.
Subtitle A—Increase in Deduction for Health
Insurance Costs of Self-Employed Individuals

Sec. 401. Increase in self-employed individuals’
deduction for health insurance
costs.

Subtitle B—Long-Term Care Provisions
CHAPTER 1—LONG-TERM CARE SERVICES AND

CONTRACTS

SUBCHAPTER A—GENERAL PROVISIONS

Sec. 411. Treatment of long-term care insur-
ance.

Sec. 412. Qualified long-term care services treat-
ed as medical care.

Sec. 413. Certain exchanges of life insurance
contracts for qualified long-term
care insurance contracts not tax-
able.

Sec. 414. Exception from penalty tax for
amounts withdrawn from certain
retirement plans for qualified
long-term care insurance.

Sec. 415. Reporting requirements.
SUBCHAPTER B—CONSUMER PROTECTION

PROVISIONS

Sec. 421. Policy requirements.
Sec. 422. Requirements for issuers of long-term

care insurance policies.
Sec. 423. Coordination with State requirements.
Sec. 424. Effective dates.

CHAPTER 2—TREATMENT OF ACCELERATED
DEATH BENEFITS

Sec. 431. Treatment of accelerated death bene-
fits by recipient.

Sec. 432. Tax treatment of companies issuing
qualified accelerated death bene-
fit riders.

Subtitle C—High-Risk Pools
Sec. 451. Exemption from income tax for State-

sponsored organizations providing
health coverage for high-risk indi-
viduals.

Subtitle D—Penalty-Free IRA Distributions
Sec. 461. Distributions from certain plans may

be used without penalty to pay fi-
nancially devastating medical ex-
penses.

Subtitle E—Revenue Offsets
CHAPTER 1—TREATMENT OF INDIVIDUALS WHO

EXPATRIATE

Sec. 471. Revision of tax rules on expatriation.
Sec. 472. Information on individuals expatriat-

ing.
Sec. 473. Report on tax compliance by United

States citizens and residents living
abroad.

CHAPTER 2—COMPANY-OWNED INSURANCE

Sec. 495. Denial of deduction for interest on
loans with respect to company-
owned insurance.

TITLE V—HEALTH CARE FRAUD AND
ABUSE PREVENTION

Sec. 500. Amendments.
Subtitle A—Fraud and Abuse Control Program

Sec. 501. Fraud and abuse control program.
Sec. 502. Medicare integrity program.
Sec. 503. Beneficiary incentive programs.
Sec. 504. Application of certain health anti-

fraud and abuse sanctions to
fraud and abuse against Federal
health care programs.

Sec. 505. Guidance regarding application of
health care fraud and abuse sanc-
tions.

Subtitle B—Revisions to Current Sanctions for
Fraud and Abuse

Sec. 511. Mandatory exclusion from participa-
tion in medicare and State health
care programs.

Sec. 512. Establishment of minimum period of
exclusion for certain individuals
and entities subject to permissive
exclusion from medicare and State
health care programs.

Sec. 513. Permissive exclusion of individuals
with ownership or control interest
in sanctioned entities.

Sec. 514. Sanctions against practitioners and
persons for failure to comply with
statutory obligations.

Sec. 515. Intermediate sanctions for medicare
health maintenance organiza-
tions.

Sec. 516. Additional exceptions to anti-kickback
penalties for risk-sharing ar-
rangements.

Sec. 517. Effective date.
Subtitle C—Data Collection and Miscellaneous

Provisions
Sec. 521. Establishment of the health care fraud

and abuse data collection pro-
gram.

Subtitle D—Civil Monetary Penalties
Sec. 531. Social Security Act civil monetary

penalties.
Subtitle E—Amendments to Criminal Law

Sec. 541. Health care fraud.
Sec. 542. Forfeitures for Federal health care of-

fenses.
Sec. 543. Injunctive relief relating to Federal

health care offenses.
Sec. 544. False statements.
Sec. 545. Obstruction of criminal investigations

of Federal health care offenses.
Sec. 546. Theft or embezzlement.
Sec. 547. Laundering of monetary instruments.
Sec. 548. Authorized investigative demand pro-

cedures.
TITLE VI—INTERNAL REVENUE CODE AND

OTHER PROVISIONS
Sec. 600. References.

Subtitle A—Foreign Trust Tax Compliance
Sec. 601. Improved information reporting on

foreign trusts.
Sec. 602. Modifications of rules relating to for-

eign trusts having one or more
United States beneficiaries.

Sec. 603. Foreign persons not to be treated as
owners under grantor trust rules.

Sec. 604. Information reporting regarding for-
eign gifts.

Sec. 605. Modification of rules relating to for-
eign trusts which are not grantor
trusts.

Sec. 606. Residence of estates and trusts, etc.
Subtitle B—Repeal of Bad Debt Reserve Method

for Thrift Savings Associations
Sec. 611. Repeal of bad debt reserve method for

Thrift Savings Associations.
Subtitle C—Other Provisions

Sec. 621. Extension of medicare secondary
payor provisions.

Sec. 622. Annual adjustment factors for operat-
ing costs only; restraint on rent
increases.

Sec. 623. Foreclosure avoidance and borrower
assistance.

SEC. 2. DEFINITIONS.
As used in this Act:
(1) BENEFICIARY.—The term ‘‘beneficiary’’ has

the meaning given such term under section 3(8)
of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1002(8)).

(2) EMPLOYEE.—The term ‘‘employee’’ has the
meaning given such term under section 3(6) of
the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1002(6)).

(3) EMPLOYER.—The term ‘‘employer’’ has the
meaning given such term under section 3(5) of
the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1002(5)), except that such term
shall include only employers of two or more em-
ployees.

(4) EMPLOYEE HEALTH BENEFIT PLAN.—
(A) IN GENERAL.—The term ‘‘employee health

benefit plan’’ means any employee welfare bene-
fit plan, governmental plan, or church plan (as
defined under paragraphs (1), (32), and (33) of
section 3 of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1002 (1), (32), and
(33))), or any health benefit plan under section
5(e) of the Peace Corps Act (22 U.S.C. 2504(e)),
that provides or pays for health benefits (such
as provider and hospital benefits) for partici-
pants and beneficiaries whether—

(i) directly;
(ii) through a group health plan offered by a

health plan issuer as defined in paragraph (8);
or

(iii) otherwise.
(B) RULE OF CONSTRUCTION.—An employee

health benefit plan shall not be construed to be
a group health plan, an individual health plan,
or a health plan issuer.

(C) ARRANGEMENTS NOT INCLUDED.—Such term
does not include the following, or any combina-
tion thereof:

(i) Coverage only for accident, or disability in-
come insurance, or any combination thereof.

(ii) Medicare supplemental health insurance
(as defined under section 1882(g)(1) of the Social
Security Act).

(iii) Coverage issued as a supplement to liabil-
ity insurance.

(iv) Liability insurance, including general li-
ability insurance and automobile liability insur-
ance.

(v) Workers compensation or similar insur-
ance.

(vi) Automobile medical payment insurance.
(vii) Coverage for a specified disease or illness.
(viii) Hospital or fixed indemnity insurance.
(ix) Short-term limited duration insurance.
(x) Credit-only, dental-only, or vision-only in-

surance.
(xi) A health insurance policy providing bene-

fits only for long-term care, nursing home care,
home health care, community-based care, or any
combination thereof.

(5) FAMILY.—
(A) IN GENERAL.—The term ‘‘family’’ means

an individual, the individual’s spouse, and the
child of the individual (if any).

(B) CHILD.—For purposes of subparagraph
(A), the term ‘‘child’’ means any individual who
is a child within the meaning of section 151(c)(3)
of the Internal Revenue Code of 1986.

(6) GROUP HEALTH PLAN.—
(A) IN GENERAL.—The term ‘‘group health

plan’’ means any contract, policy, certificate or
other arrangement offered by a health plan is-
suer to a group purchaser that provides or pays
for health benefits (such as provider and hos-
pital benefits) in connection with an employee
health benefit plan.

(B) ARRANGEMENTS NOT INCLUDED.—Such
term does not include the following, or any com-
bination thereof:

(i) Coverage only for accident, or disability in-
come insurance, or any combination thereof.

(ii) Medicare supplemental health insurance
(as defined under section 1882(g)(1) of the Social
Security Act).



CONGRESSIONAL RECORD — SENATES3838 April 23, 1996
(iii) Coverage issued as a supplement to liabil-

ity insurance.
(iv) Liability insurance, including general li-

ability insurance and automobile liability insur-
ance.

(v) Workers compensation or similar insur-
ance.

(vi) Automobile medical payment insurance.
(vii) Coverage for a specified disease or illness.
(viii) Hospital or fixed indemnity insurance.
(ix) Short-term limited duration insurance.
(x) Credit-only, dental-only, or vision-only in-

surance.
(xi) A health insurance policy providing bene-

fits only for long-term care, nursing home care,
home health care, community-based care, or any
combination thereof.

(7) GROUP PURCHASER.—The term ‘‘group pur-
chaser’’ means any person (as defined under
paragraph (9) of section 3 of the Employee Re-
tirement Income Security Act of 1974 (29 U.S.C.
1002(9)) or entity that purchases or pays for
health benefits (such as provider or hospital
benefits) on behalf of two or more participants
or beneficiaries in connection with an employee
health benefit plan. A health plan purchasing
cooperative established under section 131 shall
not be considered to be a group purchaser.

(8) HEALTH PLAN ISSUER.—The term ‘‘health
plan issuer’’ means any entity that is licensed
(prior to or after the date of enactment of this
Act) by a State to offer a group health plan or
an individual health plan.

(9) PARTICIPANT.—The term ‘‘participant’’ has
the meaning given such term under section 3(7)
of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1002(7)).

(10) PLAN SPONSOR.—The term ‘‘plan sponsor’’
has the meaning given such term under section
3(16)(B) of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1002(16)(B)).

(11) SECRETARY.—The term ‘‘Secretary’’, un-
less specifically provided otherwise, means the
Secretary of Labor.

(12) STATE.—The term ‘‘State’’ means each of
the several States, the District of Columbia,
Puerto Rico, the United States Virgin Islands,
Guam, American Samoa, and the Common-
wealth of the Northern Mariana Islands.

TITLE I—HEALTH CARE ACCESS,
PORTABILITY, AND RENEWABILITY

Subtitle A—Group Market Rules
SEC. 101. GUARANTEED AVAILABILITY OF

HEALTH COVERAGE.
(a) IN GENERAL.—
(1) NONDISCRIMINATION.—Except as provided

in subsection (b), section 102 and section 103—
(A) a health plan issuer offering a group

health plan may not decline to offer whole
group coverage to a group purchaser desiring to
purchase such coverage; and

(B) an employee health benefit plan or a
health plan issuer offering a group health plan
may establish, under the terms of such plan, eli-
gibility, enrollment, or premium contribution re-
quirements for individual participants or bene-
ficiaries, except that such requirements shall not
be based on health status, medical condition,
claims experience, receipt of health care, medi-
cal history, evidence of insurability (including
conditions arising out of acts of domestic vio-
lence), genetic information, or disability.

(2) HEALTH PROMOTION AND DISEASE PREVEN-
TION.—Nothing in this subsection shall prevent
an employee health benefit plan or a health
plan issuer from establishing premium discounts
or modifying otherwise applicable copayments
or deductibles in return for adherence to pro-
grams of health promotion and disease preven-
tion.

(b) APPLICATION OF CAPACITY LIMITS.—
(1) IN GENERAL.—Subject to paragraph (2), a

health plan issuer offering a group health plan
may cease offering coverage to group purchasers
under the plan if—

(A) the health plan issuer ceases to offer cov-
erage to any additional group purchasers; and

(B) the health plan issuer can demonstrate to
the applicable certifying authority (as defined
in section 202(d)), if required, that its financial
or provider capacity to serve previously covered
participants and beneficiaries (and additional
participants and beneficiaries who will be ex-
pected to enroll because of their affiliation with
a group purchaser or such previously covered
participants or beneficiaries) will be impaired if
the health plan issuer is required to offer cov-
erage to additional group purchasers.
Such health plan issuer shall be prohibited from
offering coverage after a cessation in offering
coverage under this paragraph for a 6-month
period or until the health plan issuer can dem-
onstrate to the applicable certifying authority
(as defined in section 202(d)) that the health
plan issuer has adequate capacity, whichever is
later.

(2) FIRST-COME-FIRST-SERVED.—A health plan
issuer offering a group health plan is only eligi-
ble to exercise the limitations provided for in
paragraph (1) if the health plan issuer offers
coverage to group purchasers under such plan
on a first-come-first-served basis or other basis
established by a State to ensure a fair oppor-
tunity to enroll in the plan and avoid risk selec-
tion.

(c) CONSTRUCTION.—
(1) MARKETING OF GROUP HEALTH PLANS.—

Nothing in this section shall be construed to
prevent a State from requiring health plan issu-
ers offering group health plans to actively mar-
ket such plans.

(2) INVOLUNTARY OFFERING OF GROUP HEALTH
PLANS.—Nothing in this section shall be con-
strued to require a health plan issuer to invol-
untarily offer group health plans in a particular
market or to require a health plan issuer to in-
voluntarily issue a group health plan to a group
health plan purchaser in a particular market if
the group health plan was specifically designed
for a different market. For the purposes of this
paragraph, the term ‘‘market’’ means either the
large employer market or the small employer
market (as defined under applicable State law,
or if not so defined, an employer with more than
one employee and not more than 50 employees).
SEC. 102. GUARANTEED RENEWABILITY OF

HEALTH COVERAGE.
(a) IN GENERAL.—
(1) GROUP PURCHASER.—Subject to subsections

(b) and (c), a group health plan shall be re-
newed or continued in force by a health plan is-
suer at the option of the group purchaser, ex-
cept that the requirement of this subparagraph
shall not apply in the case of—

(A) the nonpayment of premiums or contribu-
tions by the group purchaser in accordance with
the terms of the group health plan or where the
health plan issuer has not received timely pre-
mium payments;

(B) fraud or misrepresentation of material fact
on the part of the group purchaser;

(C) the termination of the group health plan
in accordance with subsection (b); or

(D) the failure of the group purchaser to meet
contribution or participation requirements in ac-
cordance with paragraph (3).

(2) PARTICIPANT.—Subject to subsections (b)
and (c), coverage under an employee health
benefit plan or group health plan shall be re-
newed or continued in force, if the group pur-
chaser elects to continue to provide coverage
under such plan, at the option of the partici-
pant (or beneficiary where such right exists
under the terms of the plan or under applicable
law), except that the requirement of this para-
graph shall not apply in the case of—

(A) the nonpayment of premiums or contribu-
tions by the participant or beneficiary in ac-
cordance with the terms of the employee health
benefit plan or group health plan or where such
plan has not received timely premium payments;

(B) fraud or misrepresentation of material fact
on the part of the participant or beneficiary re-
lating to an application for coverage or claim
for benefits;

(C) the termination of the employee health
benefit plan or group health plan;

(D) loss of eligibility for continuation coverage
as described in part 6 of subtitle B of title I of
the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1161 et seq.); or

(E) failure of a participant or beneficiary to
meet requirements for eligibility for coverage
under an employee health benefit plan or group
health plan that are not prohibited by this Act.

(3) RULES OF CONSTRUCTION.—Nothing in this
subsection, nor in section 101(a), shall be con-
strued to—

(A) preclude a health plan issuer from estab-
lishing employer contribution rules or group
participation rules for group health plans as al-
lowed under applicable State law;

(B) preclude a plan defined in section 3(37) of
the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1102(37)) from establishing em-
ployer contribution rules or group participation
rules; or

(C) permit individuals to decline coverage
under an employee health benefit plan if such
right is not otherwise available under such
plan.

(b) TERMINATION OF GROUP HEALTH PLANS.—
(1) PARTICULAR TYPE OF GROUP HEALTH PLAN

NOT OFFERED.—In any case in which a health
plan issuer decides to discontinue offering a
particular type of group health plan, a group
health plan of such type may be discontinued
by the health plan issuer only if—

(A) the health plan issuer provides notice to
each group purchaser covered under a group
health plan of this type (and participants and
beneficiaries covered under such group health
plan) of such discontinuation at least 90 days
prior to the date of the discontinuation of such
plan;

(B) the health plan issuer offers to each group
purchaser covered under a group health plan of
this type, the option to purchase any other
group health plan currently being offered by the
health plan issuer; and

(C) in exercising the option to discontinue a
group health plan of this type and in offering
one or more replacement plans, the health plan
issuer acts uniformly without regard to the
health status or insurability of participants or
beneficiaries covered under the group health
plan, or new participants or beneficiaries who
may become eligible for coverage under the
group health plan.

(2) DISCONTINUANCE OF ALL GROUP HEALTH
PLANS.—

(A) IN GENERAL.—In any case in which a
health plan issuer elects to discontinue offering
all group health plans in a State, a group
health plan may be discontinued by the health
plan issuer only if—

(i) the health plan issuer provides notice to
the applicable certifying authority (as defined
in section 202(d)) and to each group purchaser
(and participants and beneficiaries covered
under such group health plan) of such dis-
continuation at least 180 days prior to the date
of the expiration of such plan; and

(ii) all group health plans issued or delivered
for issuance in the State are discontinued and
coverage under such plans is not renewed.

(B) APPLICATION OF PROVISIONS.—The provi-
sions of this paragraph and paragraph (3) may
be applied separately by a health plan issuer—

(i) to all group health plans offered to small
employers (as defined under applicable State
law, or if not so defined, an employer with not
more than 50 employees); or

(ii) to all other group health plans offered by
the health plan issuer in the State.

(3) PROHIBITION ON MARKET REENTRY.—In the
case of a discontinuation under paragraph (2),
the health plan issuer may not provide for the
issuance of any group health plan in the market
sector (as described in paragraph (2)(B)) in
which issuance of such group health plan was
discontinued in the State involved during the 5-
year period beginning on the date of the dis-
continuation of the last group health plan not
so renewed.
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(c) TREATMENT OF NETWORK PLANS.—
(1) GEOGRAPHIC LIMITATIONS.—A network

plan (as defined in paragraph (2)) may deny
continued participation under such plan to par-
ticipants or beneficiaries who neither live, re-
side, nor work in an area in which such net-
work plan is offered, but only if such denial is
applied uniformly, without regard to health sta-
tus or the insurability of particular participants
or beneficiaries.

(2) NETWORK PLAN.—As used in paragraph
(1), the term ‘‘network plan’’ means an em-
ployee health benefit plan or a group health
plan that arranges for the financing and deliv-
ery of health care services to participants or
beneficiaries covered under such plan, in whole
or in part, through arrangements with provid-
ers.

(d) COBRA COVERAGE.—Nothing in sub-
section (a)(2)(E) or subsection (c) shall be con-
strued to affect any right to COBRA continu-
ation coverage as described in part 6 of subtitle
B of title I of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1161 et seq.).
SEC. 103. PORTABILITY OF HEALTH COVERAGE

AND LIMITATION ON PREEXISTING
CONDITION EXCLUSIONS.

(a) IN GENERAL.—An employee health benefit
plan or a health plan issuer offering a group
health plan may, with respect to a participant
or beneficiary, impose a limitation or exclusion
of benefits, otherwise available under the terms
of the plan only if—

(1) such limitation or exclusion is a limitation
or exclusion of benefits relating to the treatment
of a preexisting condition; and

(2) such limitation or exclusion extends for a
period of not more than 12 months after the date
of enrollment in the plan.

(b) CREDITING OF PREVIOUS QUALIFYING COV-
ERAGE.—

(1) IN GENERAL.—Subject to paragraph (4), an
employee health benefit plan or a health plan
issuer offering a group health plan shall provide
that if a participant or beneficiary is in a period
of previous qualifying coverage as of the date of
enrollment under such plan, any period of ex-
clusion or limitation of coverage with respect to
a preexisting condition shall be reduced by 1
month for each month in which the participant
or beneficiary was in the period of previous
qualifying coverage. With respect to a partici-
pant or beneficiary described in subsection
(e)(2)(A) who maintains continuous coverage,
no limitation or exclusion of benefits relating to
treatment of a preexisting condition may be ap-
plied to a child within the child’s first 12 months
of life or within 12 months after the placement
of a child for adoption.

(2) DISCHARGE OF DUTY.—An employee health
benefit plan shall provide documentation of cov-
erage to participants and beneficiaries whose
coverage is terminated under the plan. Pursuant
to regulations promulgated by the Secretary, the
duty of an employee health benefit plan to ver-
ify previous qualifying coverage with respect to
a participant or beneficiary is effectively dis-
charged when such employee health benefit
plan provides documentation to a participant or
beneficiary that includes the following informa-
tion:

(A) the dates that the participant or bene-
ficiary was covered under the plan; and

(B) the benefits and cost-sharing arrangement
available to the participant or beneficiary under
such plan.

An employee health benefit plan shall retain the
documentation provided to a participant or ben-
eficiary under subparagraphs (A) and (B) for at
least the 12-month period following the date on
which the participant or beneficiary ceases to be
covered under the plan. Upon request, an em-
ployee health benefit plan shall provide a sec-
ond copy of such documentation to such partici-
pant or beneficiary within the 12-month period
following the date of such ineligibility.

(3) DEFINITIONS.—As used in this section:

(A) PREVIOUS QUALIFYING COVERAGE.—The
term ‘‘previous qualifying coverage’’ means the
period beginning on the date—

(i) a participant or beneficiary is enrolled
under an employee health benefit plan or a
group health plan, and ending on the date the
participant or beneficiary is not so enrolled; or

(ii) an individual is enrolled under an individ-
ual health plan (as defined in section 113) or
under a public or private health plan estab-
lished under Federal or State law, and ending
on the date the individual is not so enrolled;

for a continuous period of more than 30 days
(without regard to any waiting period).

(B) LIMITATION OR EXCLUSION OF BENEFITS
RELATING TO TREATMENT OF A PREEXISTING CON-
DITION.—The term ‘‘limitation or exclusion of
benefits relating to treatment of a preexisting
condition’’ means a limitation or exclusion of
benefits imposed on an individual based on a
preexisting condition of such individual.

(4) EFFECT OF PREVIOUS COVERAGE.—An em-
ployee health benefit plan or a health plan is-
suer offering a group health plan may impose a
limitation or exclusion of benefits relating to the
treatment of a preexisting condition, subject to
the limits in subsection (a), only to the extent
that such service or benefit was not previously
covered under the group health plan, employee
health benefit plan, or individual health plan in
which the participant or beneficiary was en-
rolled immediately prior to enrollment in the
plan involved.

(c) LATE ENROLLEES.—Except as provided in
section 104, with respect to a participant or ben-
eficiary enrolling in an employee health benefit
plan or a group health plan during a time that
is other than the first opportunity to enroll dur-
ing an enrollment period of at least 30 days,
coverage with respect to benefits or services re-
lating to the treatment of a preexisting condi-
tion in accordance with subsections (a) and (b)
may be excluded, except the period of such ex-
clusion may not exceed 18 months beginning on
the date of coverage under the plan.

(d) AFFILIATION PERIODS.—With respect to a
participant or beneficiary who would otherwise
be eligible to receive benefits under an employee
health benefit plan or a group health plan but
for the operation of a preexisting condition limi-
tation or exclusion, if such plan does not utilize
a limitation or exclusion of benefits relating to
the treatment of a preexisting condition, such
plan may impose an affiliation period on such
participant or beneficiary not to exceed 60 days
(or in the case of a late participant or bene-
ficiary described in subsection (c), 90 days) from
the date on which the participant or beneficiary
would otherwise be eligible to receive benefits
under the plan. An employee health benefit plan
or a health plan issuer offering a group health
plan may also use alternative methods to ad-
dress adverse selection as approved by the appli-
cable certifying authority (as defined in section
202(d)). During such an affiliation period, the
plan may not be required to provide health care
services or benefits and no premium shall be
charged to the participant or beneficiary.

(e) PREEXISTING CONDITION.—
(1) IN GENERAL.—For purposes of this section,

the term ‘‘preexisting condition’’ means a condi-
tion, regardless of the cause of the condition, for
which medical advice, diagnosis, care, or treat-
ment was recommended or received within the 6-
month period ending on the day before the ef-
fective date of the coverage (without regard to
any waiting period).

(2) BIRTH, ADOPTION AND PREGNANCY EX-
CLUDED.—The term ‘‘preexisting condition’’ does
not apply to—

(A) an individual who, within 30 days of the
date of the birth or placement for adoption of a
child (as determined under section 609(c)(3)(B)
of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1169(c)(3)(B)), was covered
under the plan; or

(B) pregnancy.

(f) STATE FLEXIBILITY.—Nothing in this sec-
tion shall be construed to preempt State laws
that—

(1) require health plan issuers to impose a lim-
itation or exclusion of benefits relating to the
treatment of a preexisting condition for periods
that are shorter than those provided for under
this section; or

(2) allow individuals, participants, and bene-
ficiaries to be considered to be in a period of
previous qualifying coverage if such individual,
participant, or beneficiary experiences a lapse
in coverage that is greater than the 30-day pe-
riod provided for under subsection (b)(3); or

(3) require health plan issuers to have a
lookback period that is shorter than the period
described in subsection (e)(1);

unless such laws are preempted by section 514 of
the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1144).
SEC. 104. SPECIAL ENROLLMENT PERIODS.

In the case of a participant, beneficiary or
family member who—

(1) through marriage, separation, divorce,
death, birth or placement of a child for adop-
tion, experiences a change in family composition
affecting eligibility under a group health plan,
individual health plan, or employee health ben-
efit plan;

(2) experiences a change in employment sta-
tus, as described in section 603(2) of the Em-
ployee Retirement Income Security Act of 1974
(29 U.S.C. 1163(2)), that causes the loss of eligi-
bility for coverage, other than COBRA continu-
ation coverage under a group health plan, indi-
vidual health plan, or employee health benefit
plan; or

(3) experiences a loss of eligibility under a
group health plan, individual health plan, or
employee health benefit plan because of a
change in the employment status of a family
member;

each employee health benefit plan and each
group health plan shall provide for a special en-
rollment period extending for a reasonable time
after such event that would permit the partici-
pant to change the individual or family basis of
coverage or to enroll in the plan if coverage
would have been available to such individual,
participant, or beneficiary but for failure to en-
roll during a previous enrollment period. Such a
special enrollment period shall ensure that a
child born or placed for adoption shall be
deemed to be covered under the plan as of the
date of such birth or placement for adoption if
such child is enrolled within 30 days of the date
of such birth or placement for adoption.
SEC. 105. DISCLOSURE OF INFORMATION.

(a) DISCLOSURE OF INFORMATION BY HEALTH
PLAN ISSUERS.—

(1) IN GENERAL.—In connection with the offer-
ing of any group health plan to a small em-
ployer (as defined under applicable State law,
or if not so defined, an employer with not more
than 50 employees), a health plan issuer shall
make a reasonable disclosure to such employer,
as part of its solicitation and sales materials,
of—

(A) the provisions of such group health plan
concerning the health plan issuer’s right to
change premium rates and the factors that may
affect changes in premium rates;

(B) the provisions of such group health plan
relating to renewability of coverage;

(C) the provisions of such group health plan
relating to any preexisting condition provision;
and

(D) descriptive information about the benefits
and premiums available under all group health
plans for which the employer is qualified.

Information shall be provided to small employers
under this paragraph in a manner determined to
be understandable by the average small em-
ployer, and shall be sufficiently accurate and
comprehensive to reasonably inform small em-
ployers, participants and beneficiaries of their
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rights and obligations under the group health
plan.

(2) EXCEPTION.—With respect to the require-
ment of paragraph (1), any information that is
proprietary and trade secret information under
applicable law shall not be subject to the disclo-
sure requirements of such paragraph.

(3) CONSTRUCTION.—Nothing in this sub-
section shall be construed to preempt State re-
porting and disclosure requirements to the ex-
tent that such requirements are not preempted
under section 514 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1144).

(b) DISCLOSURE OF INFORMATION TO PARTICI-
PANTS AND BENEFICIARIES.—

(1) IN GENERAL.—Section 104(b)(1) of the Em-
ployee Retirement Income Security Act of 1974
(29 U.S.C. 1024(b)(1)) is amended in the matter
following subparagraph (B)—

(A) by striking ‘‘102(a)(1),’’ and inserting
‘‘102(a)(1) that is not a material reduction in
covered services or benefits provided,’’; and

(B) by adding at the end thereof the following
new sentences: ‘‘If there is a modification or
change described in section 102(a)(1) that is a
material reduction in covered services or benefits
provided, a summary description of such modi-
fication or change shall be furnished to partici-
pants not later than 60 days after the date of
the adoption of the modification or change. In
the alternative, the plan sponsors may provide
such description at regular intervals of not more
than 90 days. The Secretary shall issue regula-
tions within 180 days after the date of enact-
ment of the Health Insurance Reform Act of
1996, providing alternative mechanisms to deliv-
ery by mail through which employee health ben-
efit plans may notify participants of material re-
ductions in covered services or benefits.’’.

(2) PLAN DESCRIPTION AND SUMMARY.—Section
102(b) of the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1022(b)) is amended—

(A) by inserting ‘‘including the office or title
of the individual who is responsible for approv-
ing or denying claims for coverage of benefits’’
after ‘‘type of administration of the plan’’;

(B) by inserting ‘‘including the name of the
organization responsible for financing claims’’
after ‘‘source of financing of the plan’’; and

(C) by inserting ‘‘including the office, contact,
or title of the individual at the Department of
Labor through which participants may seek as-
sistance or information regarding their rights
under this Act and the Health Insurance Reform
Act of 1996 with respect to health benefits that
are not offered through a group health plan.’’
after ‘‘benefits under the plan’’.

Subtitle B—Individual Market Rules
SEC. 110. INDIVIDUAL HEALTH PLAN PORT-

ABILITY.
(a) LIMITATION ON REQUIREMENTS.—
(1) IN GENERAL.—Except as provided in sub-

sections (c) and (d), a health plan issuer de-
scribed in paragraph (3) may not, with respect
to an eligible individual (described in subsection
(b)) desiring to enroll in an individual health
plan—

(A) decline to offer coverage to, or deny en-
rollment of, such individual; or

(B) impose a limitation or exclusion of bene-
fits, otherwise available under such plan, for
which coverage was available under the group
health plan or employee health benefit plan in
which the individual was previously enrolled.

(2) HEALTH PROMOTION AND DISEASE PREVEN-
TION.—Nothing in this subsection shall be con-
strued to prevent a health plan issuer offering
an individual health plan from establishing pre-
mium discounts or modifying otherwise applica-
ble copayments or deductibles in return for ad-
herence to programs of health promotion or dis-
ease prevention.

(3) HEALTH PLAN ISSUER.—A health plan is-
suer described in this paragraph is a health
plan issuer that issues or renews individual
health plans.

(4) PREMIUMS.—Nothing in this subsection
shall be construed to affect the determination of

a health plan issuer as to the amount of the pre-
mium payable under an individual health plan
under applicable State law.

(b) DEFINITION OF ELIGIBLE INDIVIDUAL.—As
used in subsection (a)(1), the term ‘‘eligible indi-
vidual’’ means an individual who—

(1) was a participant or beneficiary enrolled
under one or more group health plans or em-
ployee health benefit plans for not less than 18
months (without a lapse of more than 30 days)
immediately prior to the date on which such in-
dividual applies for enrollment in the individual
health plan;

(2) is not eligible for coverage under a group
health plan or an employee health benefit plan;

(3) has not had coverage terminated under a
group health plan or employee health benefit
plan for failure to make required premium pay-
ments or contributions, or for fraud or misrepre-
sentation of material fact; and

(4) has, if applicable, elected coverage and ex-
hausted the maximum period of coverage as de-
scribed in section 602(2)(A) of the Employee Re-
tirement Income Security Act of 1974 (29 U.S.C.
1162(2)(A)) or under a State program providing
an extension of such coverage.

(c) APPLICATION OF CAPACITY LIMITS.—
(1) IN GENERAL.—Subject to paragraph (2), a

health plan issuer offering coverage to individ-
uals under an individual health plan may cease
enrolling individuals under the plan if—

(A) the health plan issuer ceases to enroll any
new individuals; and

(B) the health plan issuer can demonstrate to
the applicable certifying authority (as defined
in section 202(d)), if required, that its financial
or provider capacity to serve previously covered
individuals will be impaired if the health plan
issuer is required to enroll additional individ-
uals.

Such a health plan issuer shall be prohibited
from offering coverage after a cessation in offer-
ing coverage under this paragraph for a 6-
month period or until the health plan issuer can
demonstrate to the applicable certifying author-
ity (as defined in section 202(d)) that the health
plan issuer has adequate capacity, whichever is
later.

(2) FIRST-COME-FIRST-SERVED.—A health plan
issuer offering coverage to individuals under an
individual health plan is only eligible to exercise
the limitations provided for in paragraph (1) if
the health plan issuer provides for enrollment of
individuals under such plan on a first-come-
first-served basis or other basis established by a
State to ensure a fair opportunity to enroll in
the plan and avoid risk selection.

(d) MARKET REQUIREMENTS.—
(1) IN GENERAL.—The provisions of subsection

(a) shall not be construed to require that a
health plan issuer offering group health plans
to group purchasers offer individual health
plans to individuals.

(2) CONVERSION POLICIES.—A health plan is-
suer offering group health plans to group pur-
chasers under this Act shall not be deemed to be
a health plan issuer offering an individual
health plan solely because such health plan is-
suer offers a conversion policy.

(3) MARKETING OF PLANS.—Nothing in this
section shall be construed to prevent a State
from requiring health plan issuers offering cov-
erage to individuals under an individual health
plan to actively market such plan.

(4) CONSTRUCTION.—Nothing in this Act shall
be construed to require that a State replace or
dissolve high risk pools or other similar State
mechanisms which are designed to provide indi-
viduals in such State with access to health bene-
fits.
SEC. 111. GUARANTEED RENEWABILITY OF INDI-

VIDUAL HEALTH COVERAGE.
(a) IN GENERAL.—Subject to subsections (b)

and (c), coverage for individuals under an indi-
vidual health plan shall be renewed or contin-
ued in force by a health plan issuer at the op-
tion of the individual, except that the require-

ment of this subsection shall not apply in the
case of—

(1) the nonpayment of premiums or contribu-
tions by the individual in accordance with the
terms of the individual health plan or where the
health plan issuer has not received timely pre-
mium payments;

(2) fraud or misrepresentation of material fact
on the part of the individual; or

(3) the termination of the individual health
plan in accordance with subsection (b).

(b) TERMINATION OF INDIVIDUAL HEALTH
PLANS.—

(1) PARTICULAR TYPE OF INDIVIDUAL HEALTH
PLAN NOT OFFERED.—In any case in which a
health plan issuer decides to discontinue offer-
ing a particular type of individual health plan
to individuals, an individual health plan may be
discontinued by the health plan issuer only if—

(A) the health plan issuer provides notice to
each individual covered under the plan of such
discontinuation at least 90 days prior to the
date of the expiration of the plan;

(B) the health plan issuer offers to each indi-
vidual covered under the plan the option to pur-
chase any other individual health plan cur-
rently being offered by the health plan issuer to
individuals; and

(C) in exercising the option to discontinue the
individual health plan and in offering one or
more replacement plans, the health plan issuer
acts uniformly without regard to the health sta-
tus or insurability of particular individuals.

(2) DISCONTINUANCE OF ALL INDIVIDUAL
HEALTH PLANS.—In any case in which a health
plan issuer elects to discontinue all individual
health plans in a State, an individual health
plan may be discontinued by the health plan is-
suer only if—

(A) the health plan issuer provides notice to
the applicable certifying authority (as defined
in section 202(d)) and to each individual covered
under the plan of such discontinuation at least
180 days prior to the date of the discontinuation
of the plan; and

(B) all individual health plans issued or deliv-
ered for issuance in the State are discontinued
and coverage under such plans is not renewed.

(3) PROHIBITION ON MARKET REENTRY.—In the
case of a discontinuation under paragraph (2),
the health plan issuer may not provide for the
issuance of any individual health plan in the
State involved during the 5-year period begin-
ning on the date of the discontinuation of the
last plan not so renewed.

(c) TREATMENT OF NETWORK PLANS.—
(1) GEOGRAPHIC LIMITATIONS.—A health plan

issuer which offers a network plan (as defined
in paragraph (2)) may deny continued partici-
pation under the plan to individuals who nei-
ther live, reside, nor work in an area in which
the individual health plan is offered, but only if
such denial is applied uniformly, without regard
to health status or the insurability of particular
individuals.

(2) NETWORK PLAN.—As used in paragraph
(1), the term ‘‘network plan’’ means an individ-
ual health plan that arranges for the financing
and delivery of health care services to individ-
uals covered under such health plan, in whole
or in part, through arrangements with provid-
ers.
SEC. 112. STATE FLEXIBILITY IN INDIVIDUAL

MARKET REFORMS.
(a) ADOPTION OF ALTERNATIVE MECHA-

NISMS.—
(1) IN GENERAL.—A State, in accordance with

this section, may adopt alternative mechanisms
(public or private) that are designed to provide
access to affordable health benefits for individ-
uals meeting the requirements of sections 110(b)
and 111 (such as mechanisms providing for
guaranteed issue, open enrollment by one or
more health plan issuers, high-risk pools, man-
datory conversion policies, or any combination
thereof).

(2) PROCEDURE FOR STATE ELECTION.—If, not
later than 6 months after the date of enactment
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of this Act, the Governor of a State notifies the
Secretary of Health and Human Services that—

(A) the State has adopted an alternative
mechanism that achieves the goals of sections
110 and 111; or

(B) the State intends to implement an alter-
native mechanism that is designed to achieve
the goals of sections 110 and 111;

such State alternative mechanism shall, except
as provided in paragraphs (3) and (4), apply in
lieu of the standards described in sections 110
and 111.

(3) NONAPPLICATION OF MECHANISM.—A State
alternative mechanism adopted under para-
graph (1) shall be presumed to achieve the goals
of sections 110 and 111 and shall apply in lieu
of such sections, unless the Secretary of Health
and Human Services, in consultation with the
Governor and Insurance Commissioner or chief
insurance regulatory official of the State, finds
that the State alternative mechanism fails to—

(A) offer coverage to those individuals who
meet the requirements of sections 110(b) and 111;

(B) prohibit a limitation or exclusion of bene-
fits relating to treatment of a preexisting condi-
tion that was covered under the previous group
health plan or employee health benefit plan of
an individual who meets the requirements of
sections 110(b) and 111;

(C) offer individuals who meet the require-
ments of sections 110(b) and 111 a choice of indi-
vidual health plans, including at least one plan
comparable to comprehensive plans offered in
the individual market in such State or a plan
comparable to a standard option plan available
under the group or individual health insurance
laws of such State; or

(D) except as provided in paragraph (4), im-
plement a risk spreading mechanism, cross sub-
sidy mechanism, risk adjustment mechanism,
rating limitation or other mechanism (such as
mechanisms described in the NAIC Model Health
Plan for Uninsurable Individuals Act) designed
to reduce the variation among the cost of such
plans and other individual health plans offered
by the carrier or available in such State.

(4) CHOICE OF PLANS.—The Secretary of
Health and Human Services shall waive the re-
quirement in subparagraph (D) of paragraph (3)
with respect to a State if individuals who meet
the requirements of sections 110(b) and 111 in
such State are provided with a choice of all in-
dividual health plans otherwise available in the
individual market.

(5) FUTURE ADOPTION OF MECHANISMS.—With
respect to a State that implements an alternative
mechanism under paragraph (1) after the period
referred to in paragraph (2)—

(A) the State shall provide notice to the Sec-
retary that such alternative mechanism achieves
the goals of sections 110 and 111;

(B) the State alternative mechanism shall
apply in lieu of sections 110 and 111;

(C) except as provided in subsections (d) and
(e), the Secretary may make a determination as
provided for in paragraph (3); and

(D) the procedures described in subsection (c)
shall apply.

(b) TIMEFRAME FOR SECRETARIAL DETERMINA-
TION.—

(1) IN GENERAL.—With respect to a State elec-
tion under subsection (a)(2)(B), the Secretary of
Health and Human Services shall not make a
determination under subsection (a)(3) until the
expiration of the 12-month period beginning on
the date on which such notification is made, or
until January 1, 1998, whichever is later.

(2) RULE APPLICABLE TO CERTAIN STATES.—
With respect to a State that makes an election
under subsection (a)(2)(B) and that has a legis-
lature that does not meet within the 12-month
period beginning on the date of enactment of
this Act, the Secretary of Health and Human
Services shall not make a determination under
subsection (a) prior to January 1, 1999.

(c) NOTICE TO STATE.—If the Secretary of
Health and Human Services determines that a

State alternative mechanism fails to meet the
criteria described in subsection (a)(3), or that
such mechanism is no longer being implemented,
the Secretary of Health and Human Services
shall notify the Governor of such State of such
preliminary determination and permit the State
a reasonable opportunity in which to modify the
alternative mechanism or to adopt another
mechanism that is designed to meet the goals of
sections 110 and 111. If, after an opportunity to
modify such State alternative mechanism, the
mechanism fails to meet the criteria described in
subsection (a)(3), the Secretary shall notify the
Governor of such State that sections 110 and 111
shall apply in the State.

(d) ADOPTION OF NAIC MODEL.—If, not later
than 9 months after the date of enactment of
this Act—

(1) the National Association of Insurance
Commissioners (hereafter referred to as the
‘‘NAIC’’), through a process which the Sec-
retary of Health and Human Services determines
has included consultation with representatives
of the insurance industry and consumer groups,
has adopted a model act or acts including provi-
sions addressing portability from a group health
plan or employee health benefit plan into the in-
dividual health insurance market; and

(2) the Secretary of Health and Human Serv-
ices determines, within 30 days of the adoption
of such NAIC model act or acts, that such act or
acts comply with the goals of sections 110 and
111;

a State that elects to adopt such model act or
acts shall be deemed to have met the require-
ments of sections 110 and 111 and shall not be
subject to a determination under subsection
(a)(3).

(e) STATE HIGH RISK POOLS DEEMED IN COM-
PLIANCE.—If the Governor of a State notifies the
Secretary of Health and Human Services in a
timeframe consistent with either subsection
(a)(2) or (a)(5) that such State has a high risk
pool open to those individuals meeting the re-
quirements of sections 110(b) and 111, that limits
preexisting condition waiting periods consistent
with section 110(a)(1)(B) and that with respect
to premium rates and covered benefits is consist-
ent with standards included in the NAIC Model
Health Plan for Uninsurable Individuals Act,
such State high risk pool shall be deemed to
have met the requirements of sections 110 and
111 and shall not be subject to a determination
under subsection (a)(3).
SEC. 113. DEFINITION.

(a) IN GENERAL.—As used in this title, the
term ‘‘individual health plan’’ means any con-
tract, policy, certificate or other arrangement
offered to individuals by a health plan issuer
that provides or pays for health benefits (such
as provider and hospital benefits) and that is
not a group health plan under section 2(6).

(b) ARRANGEMENTS NOT INCLUDED.—Such
term does not include the following, or any com-
bination thereof:

(1) Coverage only for accident, or disability
income insurance, or any combination thereof.

(2) Medicare supplemental health insurance
(as defined under section 1882(g)(1) of the Social
Security Act).

(3) Coverage issued as a supplement to liabil-
ity insurance.

(4) Liability insurance, including general li-
ability insurance and automobile liability insur-
ance.

(5) Workers’ compensation or similar insur-
ance.

(6) Automobile medical payment insurance.
(7) Coverage for a specified disease or illness.
(8) Hospital or fixed indemnity insurance.
(9) Short-term limited duration insurance.
(10) Credit-only, dental-only, or vision-only

insurance.
(11) A health insurance policy providing bene-

fits only for long-term care, nursing home care,
home health care, community-based care, or any
combination thereof.

Subtitle C—COBRA Clarifications
SEC. 121. COBRA CLARIFICATIONS.

(a) PUBLIC HEALTH SERVICE ACT.—
(1) PERIOD OF COVERAGE.—Section 2202(2) of

the Public Health Service Act (42 U.S.C. 300bb–
2(2)) is amended—

(A) in subparagraph (A)—
(i) by transferring the sentence immediately

preceding clause (iv) so as to appear imme-
diately following such clause (iv); and

(ii) in the last sentence (as so transferred)—
(I) by inserting ‘‘, or a beneficiary-family

member of the individual,’’ after ‘‘an individ-
ual’’; and

(II) by striking ‘‘at the time of a qualifying
event described in section 2203(2)’’ and inserting
‘‘at any time during the initial 18-month period
of continuing coverage under this title’’;

(B) in subparagraph (D)(i), by inserting be-
fore ‘‘, or’’ the following: ‘‘, except that the ex-
clusion or limitation contained in this clause
shall not be considered to apply to a plan under
which a preexisting condition or exclusion does
not apply to an individual otherwise eligible for
continuation coverage under this section be-
cause of the provision of the Health Insurance
Reform Act of 1996’’; and

(C) in subparagraph (E), by striking ‘‘at the
time of a qualifying event described in section
2203(2)’’ and inserting ‘‘at any time during the
initial 18-month period of continuing coverage
under this title’’.

(2) NOTICES.—Section 2206(3) of the Public
Health Service Act (42 U.S.C. 300bb–6(3)) is
amended by striking ‘‘at the time of a qualifying
event described in section 2203(2)’’ and inserting
‘‘at any time during the initial 18-month period
of continuing coverage under this title’’.

(3) BIRTH OR ADOPTION OF A CHILD.—Section
2208(3)(A) of the Public Health Service Act (42
U.S.C. 300bb–8(3)(A)) is amended by adding at
the end thereof the following new flush sen-
tence:
‘‘Such term shall also include a child who is
born to or placed for adoption with the covered
employee during the period of continued cov-
erage under this title.’’.

(b) EMPLOYEE RETIREMENT INCOME SECURITY
ACT OF 1974.—

(1) PERIOD OF COVERAGE.—Section 602(2) of
the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1162(2)) is amended—

(A) in the last sentence of subparagraph (A)—
(i) by inserting ‘‘, or a beneficiary-family

member of the individual,’’ after ‘‘an individ-
ual’’; and

(ii) by striking ‘‘at the time of a qualifying
event described in section 603(2)’’ and inserting
‘‘at any time during the initial 18-month period
of continuing coverage under this part’’;

(B) in subparagraph (D)(i), by inserting be-
fore ‘‘, or’’ the following: ‘‘, except that the ex-
clusion or limitation contained in this clause
shall not be considered to apply to a plan under
which a preexisting condition or exclusion does
not apply to an individual otherwise eligible for
continuation coverage under this section be-
cause of the provision of the Health Insurance
Reform Act of 1996’’; and

(C) in subparagraph (E), by striking ‘‘at the
time of a qualifying event described in section
603(2)’’ and inserting ‘‘at any time during the
initial 18-month period of continuing coverage
under this part’’.

(2) NOTICES.—Section 606(3) of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1166(3)) is amended by striking ‘‘at the
time of a qualifying event described in section
603(2)’’ and inserting ‘‘at any time during the
initial 18-month period of continuing coverage
under this part’’.

(3) BIRTH OR ADOPTION OF A CHILD.—Section
607(3)(A) of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1167(3)) is amended
by adding at the end thereof the following new
flush sentence:
‘‘Such term shall also include a child who is
born to or placed for adoption with the covered
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employee during the period of continued cov-
erage under this part.’’.

(c) INTERNAL REVENUE CODE OF 1986.—
(1) PERIOD OF COVERAGE.—Section

4980B(f)(2)(B) of the Internal Revenue Code of
1986 is amended—

(A) in the last sentence of clause (i) by strik-
ing ‘‘at the time of a qualifying event described
in paragraph (3)(B)’’ and inserting ‘‘at any time
during the initial 18-month period of continuing
coverage under this section’’;

(B) in clause (iv)(I), by inserting before ‘‘, or’’
the following: ‘‘, except that the exclusion or
limitation contained in this subclause shall not
be considered to apply to a plan under which a
preexisting condition or exclusion does not
apply to an individual otherwise eligible for
continuation coverage under this subsection be-
cause of the provision of the Health Insurance
Reform Act of 1995’’; and

(C) in clause (v), by striking ‘‘at the time of a
qualifying event described in paragraph (3)(B)’’
and inserting ‘‘at any time during the initial 18-
month period of continuing coverage under this
section’’.

(2) NOTICES.—Section 4980B(f)(6)(C) of the In-
ternal Revenue Code of 1986 is amended by
striking ‘‘at the time of a qualifying event de-
scribed in paragraph (3)(B)’’ and inserting ‘‘at
any time during the initial 18-month period of
continuing coverage under this section’’.

(3) BIRTH OR ADOPTION OF A CHILD.—Section
4980B(g)(1)(A) of the Internal Revenue Code of
1986 is amended by adding at the end thereof
the following new flush sentence:
‘‘Such term shall also include a child who is
born to or placed for adoption with the covered
employee during the period of continued cov-
erage under this section.’’.

(d) EFFECTIVE DATE.—The amendments made
by this section shall apply to qualifying events
occurring on or after the date of the enactment
of this Act for plan years beginning after De-
cember 31, 1997.

(e) NOTIFICATION OF CHANGES.—Not later
than 60 days prior to the date on which this sec-
tion becomes effective, each group health plan
(covered under title XXII of the Public Health
Service Act, part 6 of subtitle B of title I of the
Employee Retirement Income Security Act of
1974, and section 4980B(f) of the Internal Reve-
nue Code of 1986) shall notify each qualified
beneficiary who has elected continuation cov-
erage under such title, part or section of the
amendments made by this section.
Subtitle D—Private Health Plan Purchasing

Cooperatives
SEC. 131. PRIVATE HEALTH PLAN PURCHASING

COOPERATIVES.
(a) DEFINITION.—As used in this Act, the term

‘‘health plan purchasing cooperative’’ means a
group of employees or a group of individuals
and employers that, on a voluntary basis and in
accordance with this section, form a cooperative
for the purpose of purchasing individual health
plans or group health plans offered by health
plan issuers.

(b) CERTIFICATION.—
(1) REQUIREMENT.—If a group described in

subsection (a), desires to form a health plan
purchasing cooperative in accordance with this
section and such group appropriately notifies
the State and the Secretary of such desire, the
State, upon a determination that such group
meets the requirements of this section, shall cer-
tify the group as a health plan purchasing co-
operative. The State shall make a determination
of whether such group meets the requirements of
this section in a timely fashion and shall oversee
the operations of such cooperative in order to
ensure continued compliance with the require-
ments of this section. Each such cooperative
shall also be registered with the Secretary.

(2) STATE REFUSAL TO CERTIFY.—
(A) IN GENERAL.—If a State fails to implement

a program for certifying health plan purchasing
cooperatives in accordance with the standards

under this Act, the Secretary shall certify and
oversee the operations of such cooperatives in
such State.

(B) EXCEPTION.—The Secretary shall not cer-
tify a health plan purchasing cooperative de-
scribed in this section if, upon the submission of
an application by the State to the Secretary, the
Secretary determines that under a State law in
effect on the date of enactment of this Act, all
small employers have a means readily available
that ensures—

(i) that individuals and employees have a
choice of multiple, unaffiliated health plan issu-
ers;

(ii) that health plan coverage is subject to
State premium rating requirements that are not
based on the factors described in subsection
(f)(3) and that contains a mandatory minimum
loss ratio; and

(iii) that comparative health plan materials
are disseminated consistent with subsection
(e)(1)(D);

and that otherwise meets the objectives of this
Act.

(3) INTERSTATE COOPERATIVES.—For purposes
of this section, a health plan purchasing cooper-
ative operating in more than one State shall be
certified by the State in which the cooperative is
domiciled. States may enter into cooperative
agreements for the purpose of overseeing the op-
eration of such cooperatives. For purposes of
this subsection, a cooperative shall be consid-
ered to be domiciled in the State in which most
of the members of the cooperative reside.

(c) BOARD OF DIRECTORS.—
(1) IN GENERAL.—Each health plan purchas-

ing cooperative shall be governed by a Board of
Directors that shall be responsible for ensuring
the performance of the duties of the cooperative
under this section. The Board shall be composed
of a broad cross-section of representatives of em-
ployers, employees, and individuals participat-
ing in the cooperative.

(2) LIMITATION ON COMPENSATION.—A health
plan purchasing cooperative may not provide
compensation to members of the Board of Direc-
tors. The cooperative may provide reimburse-
ments to such members for the reasonable and
necessary expenses incurred by the members in
the performance of their duties as members of
the Board.

(d) MEMBERSHIP AND MARKETING AREA.—
(1) MEMBERSHIP.—A health plan purchasing

cooperative may establish limits on the maxi-
mum size of employers who may become members
of the cooperative, and may determine whether
to permit individuals to become members. Upon
the establishment of such membership require-
ments, the cooperative shall, except as provided
in subparagraph (B), accept all employers (or
individuals) residing within the area served by
the cooperative who meet such requirements as
members on a first come, first-served basis, or on
another basis established by the State to ensure
equitable access to the cooperative.

(2) MARKETING AREA.—A State may establish
rules regarding the geographic area that must
be served by health plan purchasing coopera-
tives to ensure that cooperatives do not discrimi-
nate on the basis of the health status or insur-
ability of the populations that reside in the area
served. A State may not use such rules to arbi-
trarily limit the number of health plan purchas-
ing cooperatives.

(e) DUTIES AND RESPONSIBILITIES.—
(1) IN GENERAL.—A health plan purchasing

cooperative shall—
(A) objectively evaluate potential health plan

issuers and enter into agreements with multiple,
unaffiliated health plan issuers, except that the
requirement of this subparagraph shall not
apply in regions (such as remote or frontier
areas) in which compliance with such require-
ment is not possible;

(B) enter into agreements with employers and
individuals who become members of the coopera-
tive;

(C) participate in any program of risk-adjust-
ment or reinsurance, or any similar program,
that is established by the State;

(D) prepare and disseminate comparative
health plan materials (including information
about cost, quality, benefits, and other informa-
tion concerning group health plans and individ-
ual health plans offered through the coopera-
tive);

(E) broadly solicit and actively market to all
eligible employers and individuals residing with-
in the service area; and

(F) act as an ombudsman for group health
plan or individual health plan enrollees.

(2) PERMISSIBLE ACTIVITIES.—A health plan
purchasing cooperative may perform such other
functions as necessary to further the purposes
of this Act, including—

(A) collecting and distributing premiums and
performing other administrative functions;

(B) collecting and analyzing surveys of en-
rollee satisfaction;

(C) charging membership fee to enrollees (such
fees may not be based on health status) and
charging participation fees to health plan issu-
ers;

(D) cooperating with (or accepting as mem-
bers) employers who provide health benefits di-
rectly to participants and beneficiaries only for
the purpose of negotiating with providers; and

(E) negotiating with health care providers and
health plan issuers.

(f) LIMITATIONS ON COOPERATIVE ACTIVI-
TIES.—A health plan purchasing cooperative
shall not—

(1) perform any activity relating to the licens-
ing of health plan issuers;

(2) assume financial risk directly or indirectly
on behalf of members of a health plan purchas-
ing cooperative relating to any group health
plan or individual health plan;

(3) establish eligibility, enrollment, or pre-
mium contribution requirements for individual
participants or beneficiaries based on health
status, medical condition, claims experience, re-
ceipt of health care, medical history, evidence of
insurability, genetic information, or disability;

(4) operate on a for-profit or other basis where
the legal structure of the cooperative permits
profits to be made and not returned to the mem-
bers of the cooperative, except that a for-profit
health plan purchasing cooperative may be
formed by a nonprofit organization or organiza-
tions—

(A) in which membership in such organization
is not based on health status, medical condition,
claims experience, receipt of health care, medi-
cal history, evidence of insurability, genetic in-
formation, or disability; and

(B) that accepts as members all employers or
individuals on a first-come, first-served basis,
subject to any established limit on the maximum
size of an employer that may become a member;
or

(5) perform any other activities that conflict
or are inconsistent with the performance of its
duties under this Act.

(g) CONFLICT OF INTEREST.—
(1) PROHIBITION.—No individual, partnership,

or corporation shall serve on the board of a
health plan purchasing cooperative, be em-
ployed by such a cooperative, receive compensa-
tion from such a cooperative, or initiate or fi-
nance such a cooperative if such individual,
partnership, or corporation—

(A) fails to discharge the duties and respon-
sibilities of such individual, partnership or cor-
poration in a manner that is solely in the inter-
est of the members of the cooperative; or

(B) derives personal benefit (other than in the
form of ordinary compensation received) from
the sale of, or has a financial interest in, health
plans, services or products sold by or distributed
through that cooperative.

(2) CONTRACTS WITH THIRD PARTIES.—Nothing
in paragraph (1) shall be construed to prohibit
the board of directors of a health plan purchas-
ing cooperative, or its officers, at the initiative
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and under this direction of the board, from con-
tracting with third parties to provide adminis-
trative, marketing, consultive, or other services
to the cooperative.

(h) LIMITED PREEMPTION OF CERTAIN STATE
LAWS.—

(1) IN GENERAL.—With respect to a health
plan purchasing cooperative that meets the re-
quirements of this section, State fictitious group
laws shall be preempted.

(2) HEALTH PLAN ISSUERS.—
(A) RATING.—Except as provided in subpara-

graph (B), a health plan issuer offering a group
health plan or individual health plan through a
health plan purchasing cooperative that meets
the requirements of this section shall comply
with all State rating requirements that would
otherwise apply if the health plan were offered
outside of the cooperative.

(B) EXCEPTION.—A State shall permit a health
plan issuer to reduce premium rates negotiated
with a health plan purchasing cooperative that
meets the requirements of this section to reflect
savings derived from administrative costs, mar-
keting costs, profit margins, economies of scale,
or other factors, except that any such reduction
in premium rates may not be based on the
health status, demographic factors, industry
type, duration, or other indicators of health risk
of the members of the cooperative.

(C) BENEFITS.—Except as provided in sub-
paragraph (D), a health plan issuer offering a
group health plan or individual health plan
through a health plan purchasing cooperative
shall comply with all State mandated benefit
laws that require the offering of any services,
category of care, or services of any class or type
of provider.

(D) EXCEPTION.—In those States that have en-
acted laws authorizing the issuance of alter-
native benefit plans to small employers, health
plan issuers may offer such alternative benefit
plans through a health plan purchasing cooper-
ative that meets the requirements of this section.

(i) RULES OF CONSTRUCTION.—Nothing in this
section shall be construed to—

(1) require that a State organize, operate, or
otherwise create health plan purchasing co-
operatives;

(2) otherwise require the establishment of
health plan purchasing cooperatives;

(3) require individuals, plan sponsors, or em-
ployers to purchase group health plans or indi-
vidual health plans through a health plan pur-
chasing cooperative;

(4) preempt a State from requiring licensure
for individuals who are involved in directly sup-
plying advice or selling health plans on behalf
of a purchasing cooperative;

(5) require that a health plan purchasing co-
operative be the only type of purchasing ar-
rangement permitted to operate in a State;

(6) confer authority upon a State that the
State would not otherwise have to regulate
health plan issuers or employee health benefits
plans;

(7) confer authority upon a State (or the Fed-
eral Government) that the State (or Federal
Government) would not otherwise have to regu-
late group purchasing arrangements, coalitions,
association plans, or other similar entities that
do not desire to become a health plan purchas-
ing cooperative in accordance with this section;
or

(8) except as specifically provided otherwise in
this subsection, prevent the application of State
laws and regulations otherwise applicable to
health plan issuers offering group health plans
or individual health plans through a health
plan purchasing cooperative.

(j) APPLICATION OF ERISA.—For purposes of
enforcement only, the requirements of parts 4
and 5 of subtitle B of title I of the Employee Re-
tirement Income Security Act of 1974 (29 U.S.C.
1101) shall apply to a health plan purchasing
cooperative as if such plan were an employee
welfare benefit plan.

TITLE II—APPLICATION AND
ENFORCEMENT OF STANDARDS

SEC. 201. APPLICABILITY.
(a) CONSTRUCTION.—
(1) ENFORCEMENT.—
(A) IN GENERAL.—A requirement or standard

imposed under this Act on a group health plan
or individual health plan offered by a health
plan issuer shall be deemed to be a requirement
or standard imposed on the health plan issuer.
Such requirements or standards shall be en-
forced by the State insurance commissioner for
the State involved or the official or officials des-
ignated by the State to enforce the requirements
of this Act. In the case of a group health plan
offered by a health plan issuer in connection
with an employee health benefit plan, the re-
quirements or standards imposed under this Act
shall be enforced with respect to the health plan
issuer by the State insurance commissioner for
the State involved or the official or officials des-
ignated by the State to enforce the requirements
of this Act.

(B) LIMITATION.—Except as provided in sub-
section (c), the Secretary shall not enforce the
requirements or standards of this Act as they re-
late to health plan issuers, group health plans,
or individual health plans. In no case shall a
State enforce the requirements or standards of
this Act as they relate to employee health bene-
fit plans.

(2) PREEMPTION OF STATE LAW.—Nothing in
this Act shall be construed to prevent a State
from establishing, implementing, or continuing
in effect standards and requirements—

(A) not prescribed in this Act; or
(B) related to the issuance, renewal, or port-

ability of health insurance or the establishment
or operation of group purchasing arrangements,
that are consistent with, and are not in direct
conflict with, this Act and provide greater pro-
tection or benefit to participants, beneficiaries
or individuals.

(b) RULE OF CONSTRUCTION.—Nothing in this
Act shall be construed to affect or modify the
provisions of section 514 of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1144).

(c) CONTINUATION.—Nothing in this Act shall
be construed as requiring a group health plan or
an employee health benefit plan to provide ben-
efits to a particular participant or beneficiary,
to all participants or beneficiaries, or to any
class or group of participants or beneficiaries, in
excess of or other than those provided under the
terms of such plan.
SEC. 202. ENFORCEMENT OF STANDARDS.

(a) HEALTH PLAN ISSUERS.—Each State shall
require that each group health plan and indi-
vidual health plan issued, sold, renewed, offered
for sale or operated in such State by a health
plan issuer meet the standards established
under this Act pursuant to an enforcement plan
filed by the State with the Secretary. A State
shall submit such information as required by the
Secretary demonstrating effective implementa-
tion of the State enforcement plan.

(b) EMPLOYEE HEALTH BENEFIT PLANS.—With
respect to employee health benefit plans, the
Secretary shall enforce the reform standards es-
tablished under this Act in the same manner as
provided for under sections 502, 504, 506, and 510
of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1132, 1134, 1136, and 1140). The
civil penalties contained in paragraphs (1) and
(2) of section 502(c) of such Act (29 U.S.C.
1132(c)(1) and (2)) shall apply to any informa-
tion required by the Secretary to be disclosed
and reported under this section.

(c) FAILURE TO IMPLEMENT PLAN.—In the case
of the failure of a State to substantially enforce
the standards and requirements set forth in this
Act with respect to group health plans and indi-
vidual health plans as provided for under the
State enforcement plan filed under subsection
(a), the Secretary, in consultation with the Sec-
retary of Health and Human Services, shall im-

plement an enforcement plan meeting the stand-
ards of this Act in such State. In the case of a
State that fails to substantially enforce the
standards and requirements set forth in this
Act, each health plan issuer operating in such
State shall be subject to civil enforcement as
provided for under sections 502, 504, 506, and 510
of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1132, 1134, 1136, and 1140). The
civil penalties contained in paragraphs (1) and
(2) of section 502(c) of such Act (29 U.S.C.
1132(c)(1) and (2)) shall apply to any informa-
tion required by the Secretary to be disclosed
and reported under this section.

(d) APPLICABLE CERTIFYING AUTHORITY.—As
used in this title, the term ‘‘applicable certifying
authority’’ means, with respect to—

(1) health plan issuers, the State insurance
commissioner or official or officials designated
by the State to enforce the requirements of this
Act for the State involved; and

(2) an employee health benefit plan, the Sec-
retary.

(e) REGULATIONS.—The Secretary may promul-
gate such regulations as may be necessary or
appropriate to carry out this Act.

(f) TECHNICAL AMENDMENT.—Section 508 of
the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1138) is amended by inserting
‘‘and under the Health Insurance Reform Act of
1996’’ before the period.
TITLE III—MISCELLANEOUS PROVISIONS

SEC. 301. HMOS ALLOWED TO OFFER PLANS WITH
DEDUCTIBLES TO INDIVIDUALS
WITH MEDICAL SAVINGS ACCOUNTS.

(a) IN GENERAL.—Section 1301(b) of the Public
Health Service Act (42 U.S.C. 300e(b)) is amend-
ed by adding at the end the following new para-
graph:

‘‘(6)(A) If a member certifies that a medical
savings account has been established for the
benefit of such member, a health maintenance
organization may, at the request of such member
reduce the basic health services payment other-
wise determined under paragraph (1) by requir-
ing the payment of a deductible by the member
for basic health services.

‘‘(B) For purposes of this paragraph, the term
‘medical savings account’ means an account
which, by its terms, allows the deposit of funds
and the use of such funds and income derived
from the investment of such funds for the pay-
ment of the deductible described in subpara-
graph (A).’’.

(b) MEDICAL SAVINGS ACCOUNTS.—It is the
sense of the Committee on Labor and Human
Resources of the Senate that the establishment
of medical savings accounts, including those de-
fined in section 1301(b)(6)(B) of the Public
Health Service Act (42 U.S.C. 300e(b)(6)(B)),
should be encouraged as part of any health in-
surance reform legislation passed by the Senate
through the use of tax incentives relating to
contributions to, the income growth of, and the
qualified use of, such accounts.

(c) SENSE OF THE SENATE.—It is the sense of
the Senate that the Congress should take meas-
ures to further the purposes of this Act, includ-
ing any necessary changes to the Internal Reve-
nue Code of 1986 to encourage groups and indi-
viduals to obtain health coverage, and to pro-
mote access, equity, portability, affordability,
and security of health benefits.
SEC. 302. HEALTH COVERAGE AVAILABILITY

STUDY.
(a) IN GENERAL.—The Secretary of Health and

Human Services, in consultation with the Sec-
retary, representatives of State officials, con-
sumers, and other representatives of individuals
and entities that have expertise in health insur-
ance and employee benefits, shall conduct a
three-part study, and prepare and submit re-
ports, in accordance with this section.

(b) EVALUATION OF AVAILABILITY.—Not later
than January 1, 1998, the Secretary of Health
and Human Services shall prepare and submit to
the appropriate committees of Congress a report,
concerning—



CONGRESSIONAL RECORD — SENATES3844 April 23, 1996
(1) an evaluation, based on the experience of

States, expert opinions, and such additional
data as may be available, of the various mecha-
nisms used to ensure the availability of reason-
ably priced health coverage to employers pur-
chasing group coverage and to individuals pur-
chasing coverage on a non-group basis; and

(2) whether standards that limit the variation
in premiums will further the purposes of this
Act.

(c) EVALUATION OF EFFECTIVENESS.—Not later
than January 1, 1999, the Secretary of Health
and Human Services shall prepare and submit to
the appropriate committees of Congress a report,
concerning the effectiveness of the provisions of
this Act and the various State laws, in ensuring
the availability of reasonably priced health cov-
erage to employers purchasing group coverage
and individuals purchasing coverage on a non-
group basis.

(d) EVALUATION OF ACCESS AND CHOICE.—Not
later than June 1, 1998, the Secretary of Health
and Human Services shall prepare and submit to
the appropriate committees of Congress a report
concerning—

(1) an evaluation of the extent to which pa-
tients have direct access to, and choice of,
health care provider, including specialty provid-
ers, within a network of providers, as well as
the opportunity to utilize providers outside of
the network, under the various types of cov-
erage offered under the provisions of this Act;

(2) an evaluation of the cost to the insurer of
providing out-of-network access to providers,
and the feasibility of providing out-of-network
access in all health plans offered under provi-
sions of this Act; and

(3) an evaluation of the percent of premium
dollar utilized for medical care and administra-
tion of the various types of coverage offered, in-
cluding coverage which permits out-of-network
access and choice of provider, under provisions
of this Act.
SEC. 303. REIMBURSEMENT OF TELEMEDICINE.

The Health Care Financing Administration is
directed to complete their ongoing study of reim-
bursement of all telemedicine services and sub-
mit a report to Congress with a proposal for re-
imbursement of fee-for-service medicine by
March 1, 1997. The report shall utilize data com-
piled from the current demonstration projects al-
ready under review and gather data from other
ongoing telemedicine networks. This report shall
include an analysis of the cost of services pro-
vided via telemedicine.
SEC. 304. SENSE OF THE COMMITTEE CONCERN-

ING MEDICARE.
(a) FINDINGS.—The Committee on Labor and

Human Resources of the Senate finds that the
Public Trustees of Medicare concluded in their
1995 Annual Report that—

(1) the Medicare program is clearly
unsustainable in its present form;

(2) ‘‘the Hospital Insurance Trust Fund,
which pays inpatient hospital expenses, will be
able to pay benefits for only about 7 years and
is severely out of financial balance in the long
range’’; and

(3) the Public Trustees ‘‘strongly recommend
that the crisis presented by the financial condi-
tion of the Medicare trust fund be urgently ad-
dressed on a comprehensive basis, including a
review of the programs’s financing methods,
benefit provisions, and delivery mechanisms’’.

(b) SENSE OF THE COMMITTEE.—It is the Sense
of the Committee on Labor and Human Re-
sources of the Senate that the Senate should
take measures necessary to reform the Medicare
program, to provide increased choice for seniors,
and to respond to the findings of the Public
Trustees by protecting the short-term solvency
and long-term sustainability of the Medicare
program.
SEC. 305. PARITY FOR MENTAL HEALTH SERV-

ICES.
(a) PROHIBITION.—An employee health benefit

plan, or a health plan issuer offering a group

health plan or an individual health plan, shall
not impose treatment limitations or financial re-
quirements on the coverage of mental health
services if similar limitations or requirements are
not imposed on coverage for services for other
conditions.

(b) RULE OF CONSTRUCTION.—Nothing in sub-
section (a) shall be construed as prohibiting an
employee health benefit plan, or a health plan
issuer offering a group health plan or an indi-
vidual health plan, from requiring preadmission
screening prior to the authorization of services
covered under the plan or from applying other
limitations that restrict coverage for mental
health services to those services that are medi-
cally necessary.
SEC. 306. WAIVER OF FOREIGN COUNTRY RESI-

DENCE REQUIREMENT WITH RE-
SPECT TO INTERNATIONAL MEDICAL
GRADUATES.

(a) EXTENSION OF WAIVER PROGRAM.—Section
220(c) of the Immigration and Nationality Tech-
nical Corrections Act of 1994 (8 U.S.C. 1182 note)
is amended by striking ‘‘June 1, 1996’’ and in-
serting ‘‘June 1, 2002’’.

(b) CONDITIONS ON FEDERALLY REQUESTED
WAIVERS.—Section 212(e) of the Immigration
and Nationality Act (8 U.S.C. 1184(e)) is amend-
ed by inserting after ‘‘except that in the case of
a waiver requested by a State Department of
Public Health or its equivalent’’ the following:
‘‘or in the case of a waiver requested by an in-
terested United States Government agency on
behalf of an alien described in clause (iii)’’.

(c) RESTRICTIONS ON FEDERALLY REQUESTED
WAIVERS.—Section 214(k) (8 U.S.C. 1184(k)) is
amended to read as follows:

‘‘(k)(1) In the case of a request by an inter-
ested State agency or by an interested United
States Government agency for a waiver of the
two-year foreign residence requirement under
section 212(e) with respect to an alien described
in clause (iii) of that section, the Attorney Gen-
eral shall not grant such waiver unless—

‘‘(A) in the case of an alien who is otherwise
contractually obligated to return to a foreign
country, the government of such country fur-
nishes the Director of the United States Infor-
mation Agency with a statement in writing that
it has no objection to such waiver; and

‘‘(B)(i) in the case of a request by an inter-
ested State agency—

‘‘(I) the alien demonstrates a bona fide offer
of full-time employment, agrees to begin employ-
ment with the health facility or organization
named in the waiver application within 90 days
of receiving such waiver, and agrees to work for
a total of not less than three years (unless the
Attorney General determines that extenuating
circumstances exist, such as closure of the facil-
ity or hardship to the alien would justify a less-
er period of time); and

‘‘(II) the alien’s employment continues to ben-
efit the public interest; or

‘‘(ii) in the case of a request by an interested
United States Government agency—

‘‘(I) the alien demonstrates a bona fide offer
of full-time employment that has been found to
be in the public interest, agrees to begin employ-
ment with the health facility or organization
named in the waiver application within 90 days
of receiving such waiver, and agrees to work for
a total of not less than three years (unless the
Attorney General determines that extenuating
circumstances exist, such as closure of the facil-
ity or hardship to the alien would justify a less-
er period of time); and

‘‘(II) the alien’s employment continues to ben-
efit the public interest;

‘‘(C) in the case of a request by an interested
State agency, the alien agrees to practice medi-
cine in accordance with paragraph (2) for a
total of not less than three years only in the ge-
ographic area or areas which are designated by
the Secretary of Health and Human Services as
having a shortage of health care professionals;
and

‘‘(D) in the case of a request by an interested
State agency, the grant of such a waiver would

not cause the number of waivers allotted for
that State for that fiscal year to exceed 20.

‘‘(2)(A) Notwithstanding section 248(2) the At-
torney General may change the status of an
alien that qualifies under this subsection and
section 212(e) to that of an alien described in
section 101(a)(15)(H)(i)(b).

‘‘(B) No person who has obtained a change of
status under subparagraph (A) and who has
failed to fulfill the terms of the contract with
the health facility or organization named in the
waiver application shall be eligible to apply for
an immigrant visa, for permanent residence, or
for any other change of nonimmigrant status
until it is established that such person has re-
sided and been physically present in the country
of his nationality or his last residence for an ag-
gregate of at least two years following departure
from the United States.

‘‘(3) Notwithstanding any other provisions of
this subsection, the two-year foreign residence
requirement under section 212(e) shall apply
with respect to an alien in clause (iii) of that
section who has not otherwise been accorded
status under section 101(a)(27)(H)—

‘‘(A) in the case of a request by an interested
State agency, if at any time the alien practices
medicine in an area other than an area de-
scribed in paragraph (1)(C); and

‘‘(B) in the case of a request by an interested
United States Government agency, if at any
time the alien engages in employment for a
health facility or organization not named in the
waiver application.’’.
SEC. 307. ORGAN AND TISSUE DONATION INFOR-

MATION INCLUDED WITH INCOME
TAX REFUND PAYMENTS.

(a) IN GENERAL.—The Secretary of the Treas-
ury shall include with any payment of a refund
of individual income tax made during the period
beginning on February 1, 1997, and ending on
June 30, 1997, a copy of the document described
in subsection (b).

(b) TEXT OF DOCUMENT.—The Secretary of the
Treasury shall, after consultation with the Sec-
retary of Health and Human Services and orga-
nizations promoting organ and tissue (including
eye) donation, prepare a document suitable for
inclusion with individual income tax refund
payments which—

(1) encourages organ and tissue donation;
(2) includes a detachable organ and tissue

donor card; and
(3) urges recipients to—
(A) sign the organ and tissue donor card;
(B) discuss organ and tissue donation with

family members and tell family members about
the recipient’s desire to be an organ and tissue
donor if the occasion arises; and

(C) encourage family members to request or
authorize organ and tissue donation if the occa-
sion arises.
SEC. 308. SENSE OF THE SENATE REGARDING

ADEQUATE HEALTH CARE COV-
ERAGE FOR ALL CHILDREN AND
PREGNANT WOMEN.

(a) FINDINGS.—The Senate finds the following:
(1) The health care coverage of mothers and

children in the United States is unacceptable,
with more than 9,300,000 children and 500,000
expectant mothers having no health insurance.

(2) Among industrial nations, the United
States ranks 1st in wealth but 18th in infant
mortality, and 14th among such nations in ma-
ternal mortality.

(3) 22 percent of pregnant women do not have
prenatal care in the first trimester, and 22 per-
cent of all poor children are uninsured, despite
the medicaid program under title XIX of the So-
cial Security Act.

(4) Of the 1,100,000 net increase in uninsured
persons from 1992 to 1993, 84 percent or 922,500
were children.

(5) Since 1987, the number of children covered
by employment based health insurance has de-
creased, and many children lack health insur-
ance despite the relative affordability of provid-
ing insurance for children.
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(6) Health care coverage for children is rel-

atively inexpensive and in 1993 the medicaid
program spent an average of $1,012 per child
compared to $8,220 per elderly adult.

(7) Uninsured children are generally children
of lower income workers, who are less likely
than higher income workers to have health in-
surance for their families because they are less
likely to work for a firm that offers insurance,
and if such insurance is offered, it is often too
costly for lower income workers to purchase.

(8) In 1993, 61 percent of uninsured children
were in families with at least one parent work-
ing full time for the entire year the child was
uninsured, and about 57 percent of uninsured
children had a family income at or below 150
percent of the Federal poverty level.

(9) If Congress eliminates the Federal guaran-
tee of medicaid, an estimated 4,900,000 children
may lose their guarantee of health care cov-
erage, and those same children may be added to
the currently projected 12,600,000 children who
will be uninsured by the year 2002.

(10) Studies have shown that uninsured chil-
dren are less likely than insured children to re-
ceive needed health and preventive care, which
can affect their health status adversely
throughout their lives, with such children less
likely to have routine doctor visits, receive care
for injuries, and have a regular source of medi-
cal care.

(11) The families of uninsured children are
more likely to take the children to an emergency
room than to a private physician or health
maintenance organization.

(12) Children without health insurance are
less likely to be appropriately immunized or re-
ceive other preventive care for childhood ill-
nesses.

(13) Ensuring the health of children clearly
increases their chances to become productive
members of society and averts more serious or
more expensive health conditions later in life,
and ensuring that all pregnant women receive
competent prenatal care also saves social costs.

(14) Although the United States has made
great improvements in health care coverage
through the medicaid program, it is still the
only developed nation that does not ensure that
all of its children and pregnant women have
health care coverage.

(15) The United States should not accept a
status quo in which children in many neighbor-
hoods are more likely to have access to drugs
and guns than to doctors, or accept a status quo
in which health care is ensured for all prisoners
but not for all children.

(b) SENSE OF THE SENATE.—It is the sense of
the Senate that the issue of adequate health
care for our mothers and children is important
to the future of the United States, and in con-
sideration of the importance of such issue, the
Senate should pass health care legislation that
will ensure health care coverage for all of the
United States’s pregnant women and children.
SEC. 309. SENSE OF THE SENATE REGARDING

AVAILABLE TREATMENTS.
It is the sense of the Senate that the Senate

finds that patients deserve to know the full
range of treatments available to them and Con-
gress should thoughtfully examine these issues
to ensure that all patients get the care they de-
serve.
SEC. 310. MEDICAL VOLUNTEERS.

(a) SHORT TITLE.—This title may be cited as
the ‘‘Medical Volunteer Act’’.

(b) TORT CLAIM IMMUNITY.—
(1) GENERAL RULE.—A health care profes-

sional who provides a health care service to a
medically underserved person without receiving
compensation for such health care service, shall
be regarded, for purposes of any medical mal-
practice claim that may arise in connection with
the provision of such service, as an employee of
the Federal Government for purposes of the Fed-
eral tort claims provisions in title 28, United
States Code.

(2) COMPENSATION.—For purposes of para-
graph (1), a health care professional shall be
deemed to have provided a health care service
without compensation only if, prior to furnish-
ing a health care service, the health care profes-
sional—

(A) agrees to furnish the health care service
without charge to any person, including any
health insurance plan or program under which
the recipient is covered; and

(B) provides the recipient of the health care
service with adequate notice (as determined by
the Secretary) of the limited liability of the
health care professional with respect to the serv-
ice.

(c) PREEMPTION.—The provisions of this sec-
tion shall preempt any State law to the extent
that such law is inconsistent with such provi-
sions. The provisions of this section shall not
preempt any State law that provides greater in-
centives or protections to a health care profes-
sional rendering a health care service.

(d) DEFINITIONS.—For purposes of this sec-
tion:

(1) HEALTH CARE PROFESSIONAL.—The term
‘‘health care professional’’ means a person who,
at the time the person provides a health care
service, is licensed or certified by the appro-
priate authorities for practice in a State to fur-
nish health care services.

(2) HEALTH CARE SERVICE.—The term ‘‘health
care service’’ means any medical assistance to
the extent it is included in the plan submitted
under title XIX of the Social Security Act for
the State in which the service was provided.

(3) MEDICALLY UNDERSERVED PERSON.—The
term ‘‘medically underserved person’’ means a
person who resides in—

(A) a medically underserved area as defined
for purposes of determining a medically under-
served population under section 330 of the Pub-
lic Health Service Act (42 U.S.C. 254c); or

(B) a health professional shortage area as de-
fined in section 332 of such Act (42 U.S.C. 254e);

and who receives care in a health care facility
substantially comparable to any of those des-
ignated in the Federally Supported Health Cen-
ters Assistance Act (42 U.S.C. 233 et seq.), as
shall be determined in regulations promulgated
by the Secretary.

(4) SECRETARY.—The term ‘‘Secretary’’ means
the Secretary of the Department of Health and
Human Services.
SEC. 311. EFFECTIVE DATE.

Except as otherwise provided for in this Act,
the provisions of this Act shall apply as follows:

(1) With respect to group health plans, such
provisions shall apply to plans offered, sold, is-
sued, renewed, in effect, or operated on or after
January 1, 1997.

(2) With respect to individual health plans,
such provisions shall apply to plans offered,
sold, issued, renewed, in effect, or operated on
or after the date that is 6 months after the date
of enactment of this Act, or January 1, 1997,
whichever is later.

(3) With respect to employee health benefit
plans, such provisions shall apply to such plans
on the first day of the first plan year beginning
on or after January 1, 1997.
SEC. 312. SEVERABILITY.

If any provision of this Act or the application
of such provision to any person or circumstance
is held to be unconstitutional, the remainder of
this Act and the application of the provisions of
such to any person or circumstance shall not be
affected thereby.

TITLE IV—TAX-RELATED HEALTH
PROVISIONS

SEC. 400. SHORT TITLE; AMENDMENT OF 1986
CODE.

(a) SHORT TITLE.—This title may be cited as
the ‘‘Health Insurance and Long-Term Care Af-
fordability Act of 1996’’.

(b) AMENDMENT OF 1986 CODE.—Except as oth-
erwise expressly provided, whenever in this title

an amendment or repeal is expressed in terms of
an amendment to, or repeal of, a section or
other provision, the reference shall be consid-
ered to be made to a section or other provision
of the Internal Revenue Code of 1986.
Subtitle A—Increase in Deduction for Health
Insurance Costs of Self-Employed Individuals
SEC. 401. INCREASE IN SELF-EMPLOYED INDIVID-

UALS’ DEDUCTION FOR HEALTH IN-
SURANCE COSTS.

(a) IN GENERAL.—Section 162(l) (relating to
special rules for health insurance costs of self-
employed individuals) is amended—

(1) by striking ‘‘30 percent’’ in paragraph (1)
and inserting ‘‘the applicable percentage’’, and

(2) by adding at the end the following new
paragraph:

‘‘(6) APPLICABLE PERCENTAGE.—For purposes
of this subsection, the term ‘applicable percent-
age’ means the percentage determined in accord-
ance with the following table:
‘‘In the case of taxable

years beginning in:
The applicable

percentage is:
1997 .................................................. 35
1998 .................................................. 40
1999 .................................................. 45
2000 .................................................. 50
2001 .................................................. 55
2002 .................................................. 60
2003 .................................................. 65
2004 .................................................. 70
2005 .................................................. 75
2006 and thereafter ........................... 80.’’.
(b) EFFECTIVE DATE.—The amendments made

by this section shall apply to taxable years be-
ginning after December 31, 1996.

Subtitle B—Long-Term Care Provisions
CHAPTER 1—LONG-TERM CARE SERVICES

AND CONTRACTS
Subchapter A—General Provisions

SEC. 411. TREATMENT OF LONG-TERM CARE IN-
SURANCE.

(a) GENERAL RULE.—Chapter 79 (relating to
definitions) is amended by inserting after sec-
tion 7702A the following new section:
‘‘SEC. 7702B. TREATMENT OF QUALIFIED LONG-

TERM CARE INSURANCE.
‘‘(a) IN GENERAL.—For purposes of this title—
‘‘(1) a qualified long-term care insurance con-

tract shall be treated as an accident and health
insurance contract,

‘‘(2) amounts (other than policyholder divi-
dends, as defined in section 808, or premium re-
funds) received under a qualified long-term care
insurance contract shall be treated as amounts
received for personal injuries and sickness and
shall be treated as reimbursement for expenses
actually incurred for medical care (as defined in
section 213(d)),

‘‘(3) any plan of an employer providing cov-
erage under a qualified long-term care insur-
ance contract shall be treated as an accident
and health plan with respect to such coverage,

‘‘(4) except as provided in subsection (e)(3),
amounts paid for a qualified long-term care in-
surance contract providing the benefits de-
scribed in subsection (b)(2)(A) shall be treated as
payments made for insurance for purposes of
section 213(d)(1)(D), and

‘‘(5) a qualified long-term care insurance con-
tract shall be treated as a guaranteed renewable
contract subject to the rules of section 816(e).

‘‘(b) QUALIFIED LONG-TERM CARE INSURANCE
CONTRACT.—For purposes of this title—

‘‘(1) IN GENERAL.—The term ‘qualified long-
term care insurance contract’ means any insur-
ance contract if—

‘‘(A) the only insurance protection provided
under such contract is coverage of qualified
long-term care services,

‘‘(B) such contract does not pay or reimburse
expenses incurred for services or items to the ex-
tent that such expenses are reimbursable under
title XVIII of the Social Security Act or would
be so reimbursable but for the application of a
deductible or coinsurance amount,
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‘‘(C) such contract is guaranteed renewable,
‘‘(D) such contract does not provide for a cash

surrender value or other money that can be—
‘‘(i) paid, assigned, or pledged as collateral for

a loan, or
‘‘(ii) borrowed,

other than as provided in subparagraph (E) or
paragraph (2)(C), and

‘‘(E) all refunds of premiums, and all policy-
holder dividends or similar amounts, under such
contract are to be applied as a reduction in fu-
ture premiums or to increase future benefits.

‘‘(2) SPECIAL RULES.—
‘‘(A) PER DIEM, ETC. PAYMENTS PERMITTED.—

A contract shall not fail to be described in sub-
paragraph (A) or (B) of paragraph (1) by reason
of payments being made on a per diem or other
periodic basis without regard to the expenses in-
curred during the period to which the payments
relate.

‘‘(B) SPECIAL RULES RELATING TO MEDICARE.—
‘‘(i) Paragraph (1)(B) shall not apply to ex-

penses which are reimbursable under title XVIII
of the Social Security Act only as a secondary
payor.

‘‘(ii) No provision of law shall be construed or
applied so as to prohibit the offering of a quali-
fied long-term care insurance contract on the
basis that the contract coordinates its benefits
with those provided under such title.

‘‘(C) REFUNDS OF PREMIUMS.—Paragraph
(1)(E) shall not apply to any refund on the
death of the insured, or on a complete surrender
or cancellation of the contract, which cannot
exceed the aggregate premiums paid under the
contract. Any refund on a complete surrender or
cancellation of the contract shall be includible
in gross income to the extent that any deduction
or exclusion was allowable with respect to the
premiums.

‘‘(c) QUALIFIED LONG-TERM CARE SERVICES.—
For purposes of this section—

‘‘(1) IN GENERAL.—The term ‘qualified long-
term care services’ means necessary diagnostic,
preventive, therapeutic, curing, treating, miti-
gating, and rehabilitative services, and mainte-
nance or personal care services, which—

‘‘(A) are required by a chronically ill individ-
ual, and

‘‘(B) are provided pursuant to a plan of care
prescribed by a licensed health care practi-
tioner.

‘‘(2) CHRONICALLY ILL INDIVIDUAL.—
‘‘(A) IN GENERAL.—The term ‘chronically ill

individual’ means any individual who has been
certified by a licensed health care practitioner
as—

‘‘(i) being unable to perform (without substan-
tial assistance from another individual) at least
2 activities of daily living for a period of at least
90 days due to a loss of functional capacity,

‘‘(ii) having a level of disability similar (as de-
termined by the Secretary in consultation with
the Secretary of Health and Human Services) to
the level of disability described in clause (i), or

‘‘(iii) requiring substantial supervision to pro-
tect such individual from threats to health and
safety due to severe cognitive impairment.
Such term shall not include any individual oth-
erwise meeting the requirements of the preceding
sentence unless within the preceding 12-month
period a licensed health care practitioner has
certified that such individual meets such re-
quirements.

‘‘(B) ACTIVITIES OF DAILY LIVING.—For pur-
poses of subparagraph (A), each of the following
is an activity of daily living:

‘‘(i) Eating.
‘‘(ii) Toileting.
‘‘(iii) Transferring.
‘‘(iv) Bathing.
‘‘(v) Dressing.
‘‘(vi) Continence.

Nothing in this section shall be construed to re-
quire a contract to take into account all of the
preceding activities of daily living.

‘‘(3) MAINTENANCE OR PERSONAL CARE SERV-
ICES.—The term ‘maintenance or personal care

services’ means any care the primary purpose of
which is the provision of needed assistance with
any of the disabilities as a result of which the
individual is a chronically ill individual (includ-
ing the protection from threats to health and
safety due to severe cognitive impairment).

‘‘(4) LICENSED HEALTH CARE PRACTITIONER.—
The term ‘licensed health care practitioner’
means any physician (as defined in section
1861(r)(1) of the Social Security Act (42 U.S.C.
1395x(r)(1)) and any registered professional
nurse, licensed social worker, or other individ-
ual who meets such requirements as may be pre-
scribed by the Secretary.

‘‘(d) AGGREGATE PAYMENTS IN EXCESS OF LIM-
ITS.—

‘‘(1) IN GENERAL.—If the aggregate amount of
periodic payments under all qualified long-term
care insurance contracts with respect to an in-
sured for any period exceeds the dollar amount
in effect for such period under paragraph (3),
such excess payments shall be treated as made
for qualified long-term care services only to the
extent of the costs incurred by the payee (not
otherwise compensated for by insurance or oth-
erwise) for qualified long-term care services pro-
vided during such period for such insured.

‘‘(2) PERIODIC PAYMENTS.—For purposes of
paragraph (1), the term ‘periodic payment’
means any payment (whether on a periodic
basis or otherwise) made without regard to the
extent of the costs incurred by the payee for
qualified long-term care services.

‘‘(3) DOLLAR AMOUNT.—The dollar amount in
effect under this subsection shall be $175 per day
(or the equivalent amount in the case of pay-
ments on another periodic basis).

‘‘(4) INFLATION ADJUSTMENT.—In the case of a
calendar year after 1997, the dollar amount con-
tained in paragraph (3) shall be increased at the
same time and in the same manner as amounts
are increased pursuant to section 213(d)(11).

‘‘(e) TREATMENT OF COVERAGE PROVIDED AS
PART OF A LIFE INSURANCE CONTRACT.—Except
as otherwise provided in regulations prescribed
by the Secretary, in the case of any long-term
care insurance coverage (whether or not quali-
fied) provided by a rider on or as a part of a life
insurance contract—

‘‘(1) IN GENERAL.—This section shall apply as
if the portion of the contract providing such
coverage is a separate contract.

‘‘(2) APPLICATION OF 7702.—Section 7702(c)(2)
(relating to the guideline premium limitation)
shall be applied by increasing the guideline pre-
mium limitation with respect to a life insurance
contract, as of any date—

‘‘(A) by the sum of any charges (but not pre-
mium payments) against the life insurance con-
tract’s cash surrender value (within the mean-
ing of section 7702(f)(2)(A)) for such coverage
made to that date under the contract, less

‘‘(B) any such charges the imposition of
which reduces the premiums paid for the con-
tract (within the meaning of section 7702(f)(1)).

‘‘(3) APPLICATION OF SECTION 213.—No deduc-
tion shall be allowed under section 213(a) for
charges against the life insurance contract’s
cash surrender value described in paragraph (2),
unless such charges are includible in income as
a result of the application of section 72(e)(10)
and the rider is a qualified long-term care insur-
ance contract under subsection (b).

‘‘(4) PORTION DEFINED.—For purposes of this
subsection, the term ‘portion’ means only the
terms and benefits under a life insurance con-
tract that are in addition to the terms and bene-
fits under the contract without regard to the
coverage under a qualified long-term care insur-
ance contract.’’.

(b) RESERVE METHOD.—Clause (iii) of section
807(d)(3)(A) is amended by inserting ‘‘(other
than a qualified long-term care insurance con-
tract, as defined in section 7702B(b))’’ after ‘‘in-
surance contract’’.

(c) LONG-TERM CARE INSURANCE NOT PER-
MITTED UNDER CAFETERIA PLANS OR FLEXIBLE
SPENDING ARRANGEMENTS.—

(1) CAFETERIA PLANS.—Section 125(f) is
amended by adding at the end the following
new sentence: ‘‘Such term shall not include any
long-term care insurance contract (as defined in
section 4980C).’’.

(2) FLEXIBLE SPENDING ARRANGEMENTS.—The
text of section 106 (relating to contributions by
employer to accident and health plans) is
amended to read as follows:

‘‘(a) GENERAL RULE.—Except as otherwise
provided in this section, gross income of an em-
ployee does not include employer-provided cov-
erage under an accident or health plan.

‘‘(b) INCLUSION OF LONG-TERM CARE BENEFITS
PROVIDED THROUGH FLEXIBLE SPENDING AR-
RANGEMENTS.—

‘‘(1) IN GENERAL.—Effective on and after Jan-
uary 1, 1997, gross income of an employee shall
include employer-provided coverage for qualified
long-term care services (as defined in section
7702B(c)) to the extent that such coverage is
provided through a flexible spending or similar
arrangement.

‘‘(2) FLEXIBLE SPENDING ARRANGEMENT.—For
purposes of this subsection, a flexible spending
arrangement is a benefit program which pro-
vides employees with coverage under which—

‘‘(A) specified incurred expenses may be reim-
bursed (subject to reimbursement maximums and
other reasonable conditions), and

‘‘(B) the maximum amount of reimbursement
which is reasonably available to a participant
for such coverage is less than 500 percent of the
value of such coverage.
In the case of an insured plan, the maximum
amount reasonably available shall be deter-
mined on the basis of the underlying coverage.’’.

(d) CONTINUATION COVERAGE EXCISE TAX NOT
TO APPLY.—Subsection (f) of section 4980B is
amended by adding at the end the following
new paragraph:

‘‘(9) CONTINUATION OF LONG-TERM CARE COV-
ERAGE NOT REQUIRED.—A group health plan
shall not be treated as failing to meet the re-
quirements of this subsection solely by reason of
failing to provide coverage under any qualified
long-term care insurance contract (as defined in
section 7702B(b)).’’.

(e) AMOUNTS PAID TO SPOUSE OR RELATIVES
TREATED AS NOT PAID FOR MEDICAL CARE.—
Section 213(d) is amended by adding at the end
the following new paragraph:

‘‘(10) CERTAIN PAYMENTS TO SPOUSE OR REL-
ATIVES TREATED AS NOT PAID FOR MEDICAL
CARE.—An amount paid for a qualified long-
term care service (as defined in section 7702B(c))
provided to an individual shall be treated as not
paid for medical care if such service is pro-
vided—

‘‘(A) by the spouse of the individual or a rel-
ative (directly or through a partnership, cor-
poration, or other entity) unless the spouse or
relative is a licensed professional with respect to
such services, or

‘‘(B) by a corporation or partnership which is
related (within the meaning of section 267(b) or
707(b)) to the individual.
For purposes of this paragraph, the term ‘rel-
ative’ means an individual bearing a relation-
ship to the individual which is described in any
of paragraphs (1) through (8) of section 152(a).
This paragraph shall not apply for purposes of
section 105(b) with respect to reimbursements
through insurance.’’.

(f) CLERICAL AMENDMENT.—The table of sec-
tions for chapter 79 is amended by inserting
after the item relating to section 7702A the fol-
lowing new item:
‘‘Sec. 7702B. Treatment of qualified long-term

care insurance.’’.
(g) EFFECTIVE DATE.—
(1) IN GENERAL.—The amendments made by

this section shall apply to contracts issued after
December 31, 1996.

(2) CONTINUATION OF EXISTING POLICIES.—In
the case of any contract issued before January
1, 1997, which met the long-term care insurance
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requirements of the State in which the contract
was issued at the time the contract was issued—

(A) such contract shall be treated for purposes
of the Internal Revenue Code of 1986 as a quali-
fied long-term care insurance contract (as de-
fined in section 7702B(b) of such Code), and

(B) services provided under, or reimbursed by,
such contract shall be treated for such purposes
as qualified long-term care services (as defined
in section 7702B(c) of such Code).

(3) EXCHANGES OF EXISTING POLICIES.—If,
after the date of enactment of this Act and be-
fore January 1, 1998, a contract providing for
long-term care insurance coverage is exchanged
solely for a qualified long-term care insurance
contract (as defined in section 7702B(b) of such
Code), no gain or loss shall be recognized on the
exchange. If, in addition to a qualified long-
term care insurance contract, money or other
property is received in the exchange, then any
gain shall be recognized to the extent of the sum
of the money and the fair market value of the
other property received. For purposes of this
paragraph, the cancellation of a contract pro-
viding for long-term care insurance coverage
and reinvestment of the cancellation proceeds in
a qualified long-term care insurance contract
within 60 days thereafter shall be treated as an
exchange.

(4) ISSUANCE OF CERTAIN RIDERS PERMITTED.—
For purposes of applying sections 101(f), 7702,
and 7702A of the Internal Revenue Code of 1986
to any contract—

(A) the issuance of a rider which is treated as
a qualified long-term care insurance contract
under section 7702B, and

(B) the addition of any provision required to
conform any other long-term care rider to be so
treated,
shall not be treated as a modification or mate-
rial change of such contract.
SEC. 412. QUALIFIED LONG-TERM CARE SERVICES

TREATED AS MEDICAL CARE.
(a) GENERAL RULE.—Paragraph (1) of section

213(d) (defining medical care) is amended by
striking ‘‘or’’ at the end of subparagraph (B),
by redesignating subparagraph (C) as subpara-
graph (D), and by inserting after subparagraph
(B) the following new subparagraph:

‘‘(C) for qualified long-term care services (as
defined in section 7702B(c)), or’’.

(b) TECHNICAL AMENDMENTS.—
(1) Subparagraph (D) of section 213(d)(1) (as

redesignated by subsection (a)) is amended by
striking ‘‘subparagraphs (A) and (B)’’ and in-
serting ‘‘subparagraphs (A), (B), and (C)’’.

(2)(A) Paragraph (1) of section 213(d) is
amended by adding at the end the following
new flush sentence:
‘‘In the case of a qualified long-term care insur-
ance contract (as defined in section 7702B(b)),
only eligible long-term care premiums (as de-
fined in paragraph (11)) shall be taken into ac-
count under subparagraph (D).’’.

(B) Subsection (d) of section 213 is amended
by adding at the end the following new para-
graph:

‘‘(11) ELIGIBLE LONG-TERM CARE PREMIUMS.—
‘‘(A) IN GENERAL.—For purposes of this sec-

tion, the term ‘eligible long-term care premiums’
means the amount paid during a taxable year
for any qualified long-term care insurance con-
tract (as defined in section 7702B(b)) covering
an individual, to the extent such amount does
not exceed the limitation determined under the
following table:

‘‘In the case of an
individual with an
attained age before
the close of the tax-
able year of:

The limitation

is:
40 or less ............................................. $200
More than 40 but not more than 50 ....... 375
More than 50 but not more than 60 ....... 750
More than 60 but not more than 70 ....... 2,000

‘‘In the case of an
individual with an
attained age before
the close of the tax-
able year of:

The limitation

is:
More than 70 ....................................... 2,500.

‘‘(B) INDEXING.—
‘‘(i) IN GENERAL.—In the case of any taxable

year beginning in a calendar year after 1997,
each dollar amount contained in subparagraph
(A) shall be increased by the medical care cost
adjustment of such amount for such calendar
year. If any increase determined under the pre-
ceding sentence is not a multiple of $10, such in-
crease shall be rounded to the nearest multiple
of $10.

‘‘(ii) MEDICAL CARE COST ADJUSTMENT.—For
purposes of clause (i), the medical care cost ad-
justment for any calendar year is the percentage
(if any) by which—

‘‘(I) the medical care component of the
Consumer Price Index (as defined in section
1(f)(5)) for August of the preceding calendar
year, exceeds

‘‘(II) such component for August of 1996.
The Secretary shall, in consultation with the
Secretary of Health and Human Services, pre-
scribe an adjustment which the Secretary deter-
mines is more appropriate for purposes of this
paragraph than the adjustment described in the
preceding sentence, and the adjustment so pre-
scribed shall apply in lieu of the adjustment de-
scribed in the preceding sentence.’’.

(3) Paragraph (6) of section 213(d) is amend-
ed—

(A) by striking ‘‘subparagraphs (A) and (B)’’
and inserting ‘‘subparagraphs (A), (B), and
(C)’’, and

(B) by striking ‘‘paragraph (1)(C)’’ in sub-
paragraph (A) and inserting ‘‘paragraph
(1)(D)’’.

(4) Paragraph (7) of section 213(d) is amended
by striking ‘‘subparagraphs (A) and (B)’’ and
inserting ‘‘subparagraphs (A), (B), and (C)’’.

(c) EFFECTIVE DATE.—The amendments made
by this section shall apply to taxable years be-
ginning after December 31, 1996.
SEC. 413. CERTAIN EXCHANGES OF LIFE INSUR-

ANCE CONTRACTS FOR QUALIFIED
LONG-TERM CARE INSURANCE CON-
TRACTS NOT TAXABLE.

(a) IN GENERAL.—Subsection (a) of section
1035 (relating to certain exchanges of insurance
contracts) is amended by striking the period at
the end of paragraph (3) and inserting ‘‘; or’’,
and by adding at the end the following new
paragraph:

‘‘(4) a contract of life insurance or an endow-
ment or annuity contract for a qualified long-
term care insurance contract (as defined in sec-
tion 7702B(b)).’’.

(b) EFFECTIVE DATE.—The amendment made
by this section shall apply to taxable years be-
ginning after December 31, 1997.
SEC. 414. EXCEPTION FROM PENALTY TAX FOR

AMOUNTS WITHDRAWN FROM CER-
TAIN RETIREMENT PLANS FOR
QUALIFIED LONG-TERM CARE INSUR-
ANCE.

(a) IN GENERAL.—Paragraph (2) of section
72(t) is amended by adding at the end the fol-
lowing new subparagraph:

‘‘(D) PREMIUMS FOR QUALIFIED LONG-TERM
CARE INSURANCE CONTRACTS.—Distributions to
an individual from an individual retirement
plan, or from amounts attributable to employer
contributions made pursuant to elective defer-
rals described in subparagraph (A) or (C) of sec-
tion 402(g)(3), to the extent such distributions do
not exceed the premiums for a qualified long-
term care insurance contract (as defined in sec-
tion 7702B(b)) for such individual or the spouse
of such individual. In applying subparagraph
(B), such premiums shall be treated as amounts
not paid for medical care.’’.

(b) DISTRIBUTIONS PERMITTED FROM CERTAIN
PLANS TO PAY LONG-TERM CARE PREMIUMS.—

(1) Section 401(k)(2)(B)(i) is amended by strik-
ing ‘‘or’’ at the end of subclause (III), by strik-
ing ‘‘and’’ at the end of subclause (IV) and in-
serting ‘‘or’’, and by inserting after subclause
(IV) the following new subclause:

‘‘(V) the date distributions for premiums for a
long-term care insurance contract (as defined in
section 7702B(b)) for coverage of such individual
or the spouse of such individual are made,
and’’.

(2) Section 403(b)(11) is amended by striking
‘‘or’’ at the end of subparagraph (A), by strik-
ing the period at the end of subparagraph (B)
and inserting ‘‘, or’’, and by inserting after sub-
paragraph (B) the following new subparagraph:

‘‘(C) for the payment of premiums for a long-
term care insurance contract (as defined in sec-
tion 7702B(b)) for coverage of the employee or
the spouse of the employee.’’.

(3) Subparagraph (A) of section 457(d)(1) is
amended by striking ‘‘or’’ at the end of clause
(ii), by striking ‘‘and’’ at the end of clause (iii)
and inserting ‘‘or’’, and by inserting after
clause (iii) the following new clause:

‘‘(iv) the date distributions for premiums for a
long-term care insurance contract (as defined in
section 7702B(b)) for coverage of such individual
or the spouse of such individual are made,
and’’.

(c) CONFORMING AMENDMENT.—Section
72t(2)(B) is amended by striking ‘‘subparagraph
(A) or (C))’’ and inserting ‘‘subparagraph (A),
(C), or (D))’’.

(d) EFFECTIVE DATE.—The amendments made
by this section shall apply to payments and dis-
tributions after December 31, 1996.
SEC. 415. REPORTING REQUIREMENTS.

(a) IN GENERAL.—Subpart B of part III of sub-
chapter A of chapter 61 is amended by adding at
the end the following new section:
‘‘SEC. 6050Q. CERTAIN LONG-TERM CARE BENE-

FITS.
‘‘(a) REQUIREMENT OF REPORTING.—Any per-

son who pays long-term care benefits shall make
a return, according to the forms or regulations
prescribed by the Secretary, setting forth—

‘‘(1) the aggregate amount of such benefits
paid by such person to any individual during
any calendar year, and

‘‘(2) the name, address, and TIN of such indi-
vidual.

‘‘(b) STATEMENTS TO BE FURNISHED TO PER-
SONS WITH RESPECT TO WHOM INFORMATION IS
REQUIRED.—Every person required to make a re-
turn under subsection (a) shall furnish to each
individual whose name is required to be set
forth in such return a written statement show-
ing—

‘‘(1) the name of the person making the pay-
ments, and

‘‘(2) the aggregate amount of long-term care
benefits paid to the individual which are re-
quired to be shown on such return.
The written statement required under the pre-
ceding sentence shall be furnished to the indi-
vidual on or before January 31 of the year fol-
lowing the calendar year for which the return
under subsection (a) was required to be made.

‘‘(c) LONG-TERM CARE BENEFITS.—For pur-
poses of this section, the term ‘long-term care
benefit’ means any amount paid under a long-
term care insurance policy (within the meaning
of section 4980C(e)).’’.

(b) PENALTIES.—
(1) Subparagraph (B) of section 6724(d)(1) is

amended by redesignating clauses (ix) through
(xiv) as clauses (x) through (xv), respectively,
and by inserting after clause (viii) the following
new clause:

‘‘(ix) section 6050Q (relating to certain long-
term care benefits),’’.

(2) Paragraph (2) of section 6724(d) is amend-
ed by redesignating subparagraphs (Q) through
(T) as subparagraphs (R) through (U), respec-
tively, and by inserting after subparagraph (P)
the following new subparagraph:
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‘‘(Q) section 6050Q(b) (relating to certain

long-term care benefits),’’.
(c) CLERICAL AMENDMENT.—The table of sec-

tions for subpart B of part III of subchapter A
of chapter 61 is amended by adding at the end
the following new item:
‘‘Sec. 6050Q. Certain long-term care benefits.’’.

(d) EFFECTIVE DATE.—The amendments made
by this section shall apply to benefits paid after
December 31, 1996.

Subchapter B—Consumer Protection
Provisions

SEC. 421. POLICY REQUIREMENTS.
Section 7702B (as added by section 411) is

amended by adding at the end the following
new subsection:

‘‘(f) CONSUMER PROTECTION PROVISIONS.—
‘‘(1) IN GENERAL.—The requirements of this

subsection are met with respect to any contract
if any long-term care insurance policy issued
under the contract meets—

‘‘(A) the requirements of the model regulation
and model Act described in paragraph (2),

‘‘(B) the disclosure requirement of paragraph
(3), and

‘‘(C) the requirements relating to nonforfeit-
ability under paragraph (4).

‘‘(2) REQUIREMENTS OF MODEL REGULATION
AND ACT.—

‘‘(A) IN GENERAL.—The requirements of this
paragraph are met with respect to any policy if
such policy meets—

‘‘(i) MODEL REGULATION.—The following re-
quirements of the model regulation:

‘‘(I) Section 7A (relating to guaranteed re-
newal or noncancellability), and the require-
ments of section 6B of the model Act relating to
such section 7A.

‘‘(II) Section 7B (relating to prohibitions on
limitations and exclusions).

‘‘(III) Section 7C (relating to extension of ben-
efits).

‘‘(IV) Section 7D (relating to continuation or
conversion of coverage).

‘‘(V) Section 7E (relating to discontinuance
and replacement of policies).

‘‘(VI) Section 8 (relating to unintentional
lapse).

‘‘(VII) Section 9 (relating to disclosure), other
than section 9F thereof.

‘‘(VIII) Section 10 (relating to prohibitions
against post-claims underwriting).

‘‘(IX) Section 11 (relating to minimum stand-
ards).

‘‘(X) Section 12 (relating to requirement to
offer inflation protection), except that any re-
quirement for a signature on a rejection of infla-
tion protection shall permit the signature to be
on an application or on a separate form.

‘‘(XI) Section 23 (relating to prohibition
against preexisting conditions and probationary
periods in replacement policies or certificates).

‘‘(ii) MODEL ACT.—The following requirements
of the model Act:

‘‘(I) Section 6C (relating to preexisting condi-
tions).

‘‘(II) Section 6D (relating to prior hospitaliza-
tion).

‘‘(B) DEFINITIONS.—For purposes of this para-
graph—

‘‘(i) MODEL PROVISIONS.—The terms ‘model
regulation’ and ‘model Act’ mean the long-term
care insurance model regulation, and the long-
term care insurance model Act, respectively,
promulgated by the National Association of In-
surance Commissioners (as adopted as of Janu-
ary 1993).

‘‘(ii) COORDINATION.—Any provision of the
model regulation or model Act listed under
clause (i) or (ii) of subparagraph (A) shall be
treated as including any other provision of such
regulation or Act necessary to implement the
provision.

‘‘(3) DISCLOSURE REQUIREMENT.—The require-
ment of this paragraph is met with respect to
any policy if such policy meets the requirements
of section 4980C(d)(1).

‘‘(4) NONFORFEITURE REQUIREMENTS.—
‘‘(A) IN GENERAL.—The requirements of this

paragraph are met with respect to any level pre-
mium long-term care insurance policy, if the is-
suer of such policy offers to the policyholder, in-
cluding any group policyholder, a nonforfeiture
provision meeting the requirements of subpara-
graph (B).

‘‘(B) REQUIREMENTS OF PROVISION.—The non-
forfeiture provision required under subpara-
graph (A) shall meet the following requirements:

‘‘(i) The nonforfeiture provision shall be ap-
propriately captioned.

‘‘(ii) The nonforfeiture provision shall provide
for a benefit available in the event of a default
in the payment of any premiums and the
amount of the benefit may be adjusted subse-
quent to being initially granted only as nec-
essary to reflect changes in claims, persistency,
and interest as reflected in changes in rates for
premium paying policies approved by the appro-
priate State regulatory authority for the same
policy form.

‘‘(iii) The nonforfeiture provision shall pro-
vide at least one of the following:

‘‘(I) Reduced paid-up insurance.
‘‘(II) Extended term insurance.
‘‘(III) Shortened benefit period.
‘‘(IV) Other similar offerings approved by the

Secretary.
‘‘(5) LONG-TERM CARE INSURANCE POLICY DE-

FINED.—For purposes of this subsection, the
term ‘long-term care insurance policy’ has the
meaning given such term by section 4980C(e).’’.
SEC. 422. REQUIREMENTS FOR ISSUERS OF LONG-

TERM CARE INSURANCE POLICIES.
(a) IN GENERAL.—Chapter 43 is amended by

adding at the end the following new section:
‘‘SEC. 4980C. REQUIREMENTS FOR ISSUERS OF

LONG-TERM CARE INSURANCE POLI-
CIES.

‘‘(a) GENERAL RULE.—There is hereby imposed
on any person failing to meet the requirements
of subsection (c) or (d) a tax in the amount de-
termined under subsection (b).

‘‘(b) AMOUNT.—
‘‘(1) IN GENERAL.—The amount of the tax im-

posed by subsection (a) shall be $100 per policy
for each day any requirements of subsection (c)
or (d) are not met with respect to each long-term
care insurance policy.

‘‘(2) WAIVER.—In the case of a failure which
is due to reasonable cause and not to willful ne-
glect, the Secretary may waive part or all of the
tax imposed by subsection (a) to the extent that
payment of the tax would be excessive relative
to the failure involved.

‘‘(c) RESPONSIBILITIES.—The requirements of
this subsection are as follows:

‘‘(1) REQUIREMENTS OF MODEL PROVISIONS.—
‘‘(A) MODEL REGULATION.—The following re-

quirements of the model regulation must be met:
‘‘(i) Section 13 (relating to application forms

and replacement coverage).
‘‘(ii) Section 14 (relating to reporting require-

ments), except that the issuer shall also report
at least annually the number of claims denied
during the reporting period for each class of
business (expressed as a percentage of claims de-
nied), other than claims denied for failure to
meet the waiting period or because of any appli-
cable preexisting condition.

‘‘(iii) Section 20 (relating to filing require-
ments for marketing).

‘‘(iv) Section 21 (relating to standards for mar-
keting), including inaccurate completion of med-
ical histories, other than sections 21C(1) and
21C(6) thereof, except that—

‘‘(I) in addition to such requirements, no per-
son shall, in selling or offering to sell a long-
term care insurance policy, misrepresent a mate-
rial fact; and

‘‘(II) no such requirements shall include a re-
quirement to inquire or identify whether a pro-
spective applicant or enrollee for long-term care
insurance has accident and sickness insurance.

‘‘(v) Section 22 (relating to appropriateness of
recommended purchase).

‘‘(vi) Section 24 (relating to standard format
outline of coverage).

‘‘(vii) Section 25 (relating to requirement to
deliver shopper’s guide).

‘‘(B) MODEL ACT.—The following requirements
of the model Act must be met:

‘‘(i) Section 6F (relating to right to return),
except that such section shall also apply to de-
nials of applications and any refund shall be
made within 30 days of the return or denial.

‘‘(ii) Section 6G (relating to outline of cov-
erage).

‘‘(iii) Section 6H (relating to requirements for
certificates under group plans).

‘‘(iv) Section 6I (relating to policy summary).
‘‘(v) Section 6J (relating to monthly reports on

accelerated death benefits).
‘‘(vi) Section 7 (relating to incontestability pe-

riod).
‘‘(C) DEFINITIONS.—For purposes of this para-

graph, the terms ‘model regulation’ and ‘model
Act’ have the meanings given such terms by sec-
tion 7702B(f)(2)(B).

‘‘(2) DELIVERY OF POLICY.—If an application
for a long-term care insurance policy (or for a
certificate under a group long-term care insur-
ance policy) is approved, the issuer shall deliver
to the applicant (or policyholder or
certificateholder) the policy (or certificate) of in-
surance not later than 30 days after the date of
the approval.

‘‘(3) INFORMATION ON DENIALS OF CLAIMS.—If
a claim under a long-term care insurance policy
is denied, the issuer shall, within 60 days of the
date of a written request by the policyholder or
certificateholder (or representative)—

‘‘(A) provide a written explanation of the rea-
sons for the denial, and

‘‘(B) make available all information directly
relating to such denial.

‘‘(d) DISCLOSURE.—The requirements of this
subsection are met if the issuer of a long-term
care insurance policy discloses in such policy
and in the outline of coverage required under
subsection (c)(1)(B)(ii) that the policy is in-
tended to be a qualified long-term care insur-
ance contract under section 7702B(b).

‘‘(e) LONG-TERM CARE INSURANCE POLICY DE-
FINED.—For purposes of this section, the term
‘long-term care insurance policy’ means any
product which is advertised, marketed, or of-
fered as long-term care insurance.’’.

(b) CONFORMING AMENDMENT.—The table of
sections for chapter 43 is amended by adding at
the end the following new item:
‘‘Sec. 4980C. Requirements for issuers of long-

term care insurance policies.’’.
SEC. 423. COORDINATION WITH STATE REQUIRE-

MENTS.
Nothing in this subchapter shall prevent a

State from establishing, implementing, or con-
tinuing in effect standards related to the protec-
tion of policyholders of long-term care insurance
policies (as defined in section 4980C(e) of the In-
ternal Revenue Code of 1986), if such standards
are not in conflict with or inconsistent with the
standards established under such Code.
SEC. 424. EFFECTIVE DATES.

(a) IN GENERAL.—The provisions of, and
amendments made by, this subchapter shall
apply to contracts issued after December 31,
1996. The provisions of section 411(g) of this Act
(relating to transition rule) shall apply to such
contracts.

(b) ISSUERS.—The amendments made by sec-
tion 422 shall apply to actions taken after De-
cember 31, 1996.

CHAPTER 2—TREATMENT OF
ACCELERATED DEATH BENEFITS

SEC. 431. TREATMENT OF ACCELERATED DEATH
BENEFITS BY RECIPIENT.

(a) IN GENERAL.—Section 101 (relating to cer-
tain death benefits) is amended by adding at the
end the following new subsection:

‘‘(g) TREATMENT OF CERTAIN ACCELERATED
DEATH BENEFITS.—

‘‘(1) IN GENERAL.—For purposes of this sec-
tion, the following amounts shall be treated as
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an amount paid by reason of the death of an in-
sured:

‘‘(A) Any amount received under a life insur-
ance contract on the life of an insured who is a
terminally ill individual.

‘‘(B) Any amount received under a life insur-
ance contract on the life of an insured who is a
chronically ill individual (as defined in section
7702B(c)(2)) but only if such amount is received
under a rider or other provision of such contract
which is treated as a qualified long-term care
insurance contract under section 7702B.

‘‘(2) TREATMENT OF VIATICAL SETTLEMENTS.—
‘‘(A) IN GENERAL.—In the case of a life insur-

ance contract on the life of an insured described
in paragraph (1), if—

‘‘(i) any portion of such contract is sold to
any viatical settlement provider, or

‘‘(ii) any portion of the death benefit is as-
signed to such a provider,

the amount paid for such sale or assignment
shall be treated as an amount paid under the
life insurance contract by reason of the death of
such insured.

‘‘(B) VIATICAL SETTLEMENT PROVIDER.—The
term ‘viatical settlement provider’ means any
person regularly engaged in the trade or busi-
ness of purchasing, or taking assignments of,
life insurance contracts on the lives of insureds
described in paragraph (1) if—

‘‘(i) such person is licensed for such purposes
in the State in which the insured resides, or

‘‘(ii) in the case of an insured who resides in
a State not requiring the licensing of such per-
sons for such purposes—

‘‘(I) such person meets the requirements of
sections 8 and 9 of the Viatical Settlements
Model Act of the National Association of Insur-
ance Commissioners, and

‘‘(II) meets the requirements of the Model Reg-
ulations of the National Association of Insur-
ance Commissioners (relating to standards for
evaluation of reasonable payments) in determin-
ing amounts paid by such person in connection
with such purchases or assignments.

‘‘(3) DEFINITIONS.—For purposes of this sub-
section—

‘‘(A) TERMINALLY ILL INDIVIDUAL.—The term
‘terminally ill individual’ means an individual
who has been certified by a physician as having
an illness or physical condition which can rea-
sonably be expected to result in death in 24
months or less after the date of the certification.

‘‘(B) PHYSICIAN.—The term ‘physician’ has
the meaning given to such term by section
1861(r)(1) of the Social Security Act (42 U.S.C.
1395x(r)(1)).

‘‘(4) EXCEPTION FOR BUSINESS-RELATED POLI-
CIES.—This subsection shall not apply in the
case of any amount paid to any taxpayer other
than the insured if such taxpayer has an insur-
able interest with respect to the life of the in-
sured by reason of the insured being a director,
officer, or employee of the taxpayer or by reason
of the insured being financially interested in
any trade or business carried on by the tax-
payer.’’.

(b) EFFECTIVE DATE.—The amendment made
by subsection (a) shall apply to amounts re-
ceived after December 31, 1996.
SEC. 432. TAX TREATMENT OF COMPANIES ISSU-

ING QUALIFIED ACCELERATED
DEATH BENEFIT RIDERS.

(a) QUALIFIED ACCELERATED DEATH BENEFIT
RIDERS TREATED AS LIFE INSURANCE.—Section
818 (relating to other definitions and special
rules) is amended by adding at the end the fol-
lowing new subsection:

‘‘(g) QUALIFIED ACCELERATED DEATH BENEFIT
RIDERS TREATED AS LIFE INSURANCE.—For pur-
poses of this part—

‘‘(1) IN GENERAL.—Any reference to a life in-
surance contract shall be treated as including a
reference to a qualified accelerated death bene-
fit rider on such contract.

‘‘(2) QUALIFIED ACCELERATED DEATH BENEFIT
RIDERS.—For purposes of this subsection, the

term ‘qualified accelerated death benefit rider’
means any rider on a life insurance contract if
the only payments under the rider are payments
meeting the requirements of section 101(g).

‘‘(3) EXCEPTION FOR LONG-TERM CARE RID-
ERS.—Paragraph (1) shall not apply to any rider
which is treated as a long-term care insurance
contract under section 7702B.’’.

(b) EFFECTIVE DATE.—
(1) IN GENERAL.—The amendment made by

this section shall take effect on January 1, 1997.
(2) ISSUANCE OF RIDER NOT TREATED AS MATE-

RIAL CHANGE.—For purposes of applying sec-
tions 101(f), 7702, and 7702A of the Internal Rev-
enue Code of 1986 to any contract—

(A) the issuance of a qualified accelerated
death benefit rider (as defined in section 818(g)
of such Code (as added by this Act)), and

(B) the addition of any provision required to
conform an accelerated death benefit rider to
the requirements of such section 818(g),
shall not be treated as a modification or mate-
rial change of such contract.

Subtitle C—High-Risk Pools
SEC. 451. EXEMPTION FROM INCOME TAX FOR

STATE-SPONSORED ORGANIZATIONS
PROVIDING HEALTH COVERAGE FOR
HIGH-RISK INDIVIDUALS.

(a) IN GENERAL.—Subsection (c) of section 501
(relating to list of exempt organizations) is
amended by adding at the end the following
new paragraph:

‘‘(26) Any membership organization if—
‘‘(A) such organization is established by a

State exclusively to provide coverage for medical
care (as defined in section 213(d)) on a not-for-
profit basis to individuals described in subpara-
graph (B) through—

‘‘(i) insurance issued by the organization, or
‘‘(ii) a health maintenance organization

under an arrangement with the organization,
‘‘(B) the only individuals receiving such cov-

erage through the organization are individ-
uals—

‘‘(i) who are residents of such State, and
‘‘(ii) who, by reason of the existence or history

of a medical condition, are unable to acquire
medical care coverage for such condition
through insurance or from a health mainte-
nance organization or are able to acquire such
coverage only at a rate which is substantially in
excess of the rate for such coverage through the
membership organization,

‘‘(C) the composition of the membership in
such organization is specified by such State,
and

‘‘(D) no part of the net earnings of the organi-
zation inures to the benefit of any private
shareholder or individual.’’.

(b) EFFECTIVE DATE.—The amendment made
by this section shall apply to taxable years be-
ginning after December 31, 1996.

Subtitle D—Penalty-Free IRA Distributions
SEC. 461. DISTRIBUTIONS FROM CERTAIN PLANS

MAY BE USED WITHOUT PENALTY TO
PAY FINANCIALLY DEVASTATING
MEDICAL EXPENSES.

(a) IN GENERAL.—Section 72(t)(3)(A) is amend-
ed by striking ‘‘(B),’’.

(b) PENALTY-FREE DISTRIBUTIONS FOR PAY-
MENT OF HEALTH INSURANCE PREMIUMS OF CER-
TAIN UNEMPLOYED INDIVIDUALS.—Paragraph (2)
of section 72(t), as amended by section 414, is
amended by adding at the end the following
new subparagraph:

‘‘(E) DISTRIBUTIONS TO UNEMPLOYED INDIVID-
UALS FOR HEALTH INSURANCE PREMIUMS.—Dis-
tributions from an individual retirement plan to
an individual after separation from employ-
ment—

‘‘(i) if such individual has received unemploy-
ment compensation for 12 consecutive weeks
under any Federal or State unemployment com-
pensation law by reason of such separation,

‘‘(ii) if such distributions are made during any
taxable year during which such unemployment
compensation is paid or the succeeding taxable
year, and

‘‘(iii) to the extent such distributions do not
exceed the amount paid during the taxable year
for insurance described in section 213(d)(1)(D)
with respect to the individual and the individ-
ual’s spouse and dependents (as defined in sec-
tion 152).
To the extent provided in regulations, a self-em-
ployed individual shall be treated as meeting the
requirements of clause (i) if, under Federal or
State law, the individual would have received
unemployment compensation but for the fact the
individual was self-employed.’’.

(c) CONFORMING AMENDMENT.—Subparagraph
(B) of section 72(t)(2), as amended by section
414, is amended by striking ‘‘or (D)’’ and insert-
ing ‘‘, (D), or (E)’’.

(d) EFFECTIVE DATE.—The amendments made
by this section shall apply to taxable years be-
ginning after December 31, 1996.

Subtitle E—Revenue Offsets
CHAPTER 1—TREATMENT OF INDIVIDUALS

WHO EXPATRIATE
SEC. 471. REVISION OF TAX RULES ON EXPATRIA-

TION.
(a) IN GENERAL.—Subpart A of part II of sub-

chapter N of chapter 1 is amended by inserting
after section 877 the following new section:
‘‘SEC. 877A. TAX RESPONSIBILITIES OF EXPATRIA-

TION.
‘‘(a) GENERAL RULES.—For purposes of this

subtitle—
‘‘(1) MARK TO MARKET.—Except as provided in

subsection (f), all property of a covered expatri-
ate to which this section applies shall be treated
as sold on the expatriation date for its fair mar-
ket value.

‘‘(2) RECOGNITION OF GAIN OR LOSS.—In the
case of any sale under paragraph (1)—

‘‘(A) notwithstanding any other provision of
this title, any gain arising from such sale shall
be taken into account for the taxable year of the
sale unless such gain is excluded from gross in-
come under part III of subchapter B, and

‘‘(B) any loss arising from such sale shall be
taken into account for the taxable year of the
sale to the extent otherwise provided by this
title, except that section 1091 shall not apply
(and section 1092 shall apply) to any such loss.

‘‘(3) EXCLUSION FOR CERTAIN GAIN.—The
amount which would (but for this paragraph) be
includible in the gross income of any individual
by reason of this section shall be reduced (but
not below zero) by $600,000. For purposes of this
paragraph, allocable expatriation gain taken
into account under subsection (f)(2) shall be
treated in the same manner as an amount re-
quired to be includible in gross income.

‘‘(4) ELECTION TO CONTINUE TO BE TAXED AS
UNITED STATES CITIZEN.—

‘‘(A) IN GENERAL.—If an expatriate elects the
application of this paragraph—

‘‘(i) this section (other than this paragraph)
shall not apply to the expatriate, but

‘‘(ii) the expatriate shall be subject to tax
under this title, with respect to property to
which this section would apply but for such
election, in the same manner as if the individual
were a United States citizen.

‘‘(B) LIMITATION ON AMOUNT OF ESTATE, GIFT,
AND GENERATION-SKIPPING TRANSFER TAXES.—
The aggregate amount of taxes imposed under
subtitle B with respect to any transfer of prop-
erty by reason of an election under subpara-
graph (A) shall not exceed the amount of income
tax which would be due if the property were
sold for its fair market value immediately before
the time of the transfer or death (taking into ac-
count the rules of paragraph (2)).

‘‘(C) REQUIREMENTS.—Subparagraph (A) shall
not apply to an individual unless the individ-
ual—

‘‘(i) provides security for payment of tax in
such form and manner, and in such amount, as
the Secretary may require,

‘‘(ii) consents to the waiver of any right of the
individual under any treaty of the United States
which would preclude assessment or collection
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of any tax which may be imposed by reason of
this paragraph, and

‘‘(iii) complies with such other requirements as
the Secretary may prescribe.

‘‘(D) ELECTION.—An election under subpara-
graph (A) shall apply to all property to which
this section would apply but for the election
and, once made, shall be irrevocable. Such elec-
tion shall also apply to property the basis of
which is determined in whole or in part by ref-
erence to the property with respect to which the
election was made.

‘‘(b) ELECTION TO DEFER TAX.—
‘‘(1) IN GENERAL.—If the taxpayer elects the

application of this subsection with respect to
any property—

‘‘(A) no amount shall be required to be in-
cluded in gross income under subsection (a)(1)
with respect to the gain from such property for
the taxable year of the sale, but

‘‘(B) the taxpayer’s tax for the taxable year in
which such property is disposed of shall be in-
creased by the deferred tax amount with respect
to the property.
Except to the extent provided in regulations,
subparagraph (B) shall apply to a disposition
whether or not gain or loss is recognized in
whole or in part on the disposition.

‘‘(2) DEFERRED TAX AMOUNT.—
‘‘(A) IN GENERAL.—For purposes of paragraph

(1), the term ‘deferred tax amount’ means, with
respect to any property, an amount equal to the
sum of—

‘‘(i) the difference between the amount of tax
paid for the taxable year described in paragraph
(1)(A) and the amount which would have been
paid for such taxable year if the election under
paragraph (1) had not applied to such property,
plus

‘‘(ii) an amount of interest on the amount de-
scribed in clause (i) determined for the period—

‘‘(I) beginning on the 91st day after the expa-
triation date, and

‘‘(II) ending on the due date for the taxable
year described in paragraph (1)(B),
by using the rates and method applicable under
section 6621 for underpayments of tax for such
period.
For purposes of clause (ii), the due date is the
date prescribed by law (determined without re-
gard to extension) for filing the return of the tax
imposed by this chapter for the taxable year.

‘‘(B) ALLOCATION OF LOSSES.—For purposes of
subparagraph (A), any losses described in sub-
section (a)(2)(B) shall be allocated ratably
among the gains described in subsection
(a)(2)(A).

‘‘(3) SECURITY.—
‘‘(A) IN GENERAL.—No election may be made

under paragraph (1) with respect to any prop-
erty unless adequate security is provided with
respect to such property.

‘‘(B) ADEQUATE SECURITY.—For purposes of
subparagraph (A), security with respect to any
property shall be treated as adequate security
if—

‘‘(i) it is a bond in an amount equal to the de-
ferred tax amount under paragraph (2)(A) for
the property, or

‘‘(ii) the taxpayer otherwise establishes to the
satisfaction of the Secretary that the security is
adequate.

‘‘(4) WAIVER OF CERTAIN RIGHTS.—No election
may be made under paragraph (1) unless the
taxpayer consents to the waiver of any right
under any treaty of the United States which
would preclude assessment or collection of any
tax imposed by reason of this section.

‘‘(5) DISPOSITIONS.—For purposes of this sub-
section, a taxpayer making an election under
this subsection with respect to any property
shall be treated as having disposed of such
property—

‘‘(A) immediately before death if such prop-
erty is held at such time, and

‘‘(B) at any time the security provided with
respect to the property fails to meet the require-

ments of paragraph (3) and the taxpayer does
not correct such failure within the time specified
by the Secretary.

‘‘(6) ELECTIONS.—An election under para-
graph (1) shall only apply to property described
in the election and, once made, is irrevocable.
An election may be under paragraph (1) with re-
spect to an interest in a trust with respect to
which gain is required to be recognized under
subsection (f)(1).

‘‘(c) COVERED EXPATRIATE.—For purposes of
this section—

‘‘(1) IN GENERAL.—The term ‘covered expatri-
ate’ means an expatriate—

‘‘(A) whose average annual net income tax (as
defined in section 38(c)(1)) for the period of 5
taxable years ending before the expatriation
date is greater than $100,000, or

‘‘(B) whose net worth as of such date is
$500,000 or more.

If the expatriation date is after 1996, such
$100,000 and $500,000 amounts shall be increased
by an amount equal to such dollar amount mul-
tiplied by the cost-of-living adjustment deter-
mined under section 1(f)(3) for such calendar
year by substituting ‘1995’ for ‘1992’ in subpara-
graph (B) thereof. Any increase under the pre-
ceding sentence shall be rounded to the nearest
multiple of $1,000.

‘‘(2) EXCEPTIONS.—An individual shall not be
treated as a covered expatriate if—

‘‘(A) the individual—
‘‘(i) became at birth a citizen of the United

States and a citizen of another country and, as
of the expatriation date, continues to be a citi-
zen of, and is taxed as a resident of, such other
country, and

‘‘(ii) has been a resident of the United States
(as defined in section 7701(b)(1)(A)(ii)) for not
more than 8 taxable years during the 15-taxable
year period ending with the taxable year during
which the expatriation date occurs, or

‘‘(B)(i) the individual’s relinquishment of
United States citizenship occurs before such in-
dividual attains age 181⁄2, and

‘‘(ii) the individual has been a resident of the
United States (as so defined) for not more than
5 taxable years before the date of relinquish-
ment.

‘‘(d) PROPERTY TO WHICH SECTION APPLIES.—
For purposes of this section—

‘‘(1) IN GENERAL.—Except as otherwise pro-
vided by the Secretary, this section shall apply
to—

‘‘(A) any interest in property held by a cov-
ered expatriate on the expatriation date the
gain from which would be includible in the gross
income of the expatriate if such interest had
been sold for its fair market value on such date
in a transaction in which gain is recognized in
whole or in part, and

‘‘(B) any other interest in a trust to which
subsection (f) applies.

‘‘(2) EXCEPTIONS.—This section shall not
apply to the following property:

‘‘(A) UNITED STATES REAL PROPERTY INTER-
ESTS.—Any United States real property interest
(as defined in section 897(c)(1)), other than
stock of a United States real property holding
corporation which does not, on the expatriation
date, meet the requirements of section 897(c)(2).

‘‘(B) INTEREST IN CERTAIN RETIREMENT
PLANS.—

‘‘(i) IN GENERAL.—Any interest in a qualified
retirement plan (as defined in section 4974(c)),
other than any interest attributable to contribu-
tions which are in excess of any limitation or
which violate any condition for tax-favored
treatment.

‘‘(ii) FOREIGN PENSION PLANS.—
‘‘(I) IN GENERAL.—Under regulations pre-

scribed by the Secretary, interests in foreign
pension plans or similar retirement arrange-
ments or programs.

‘‘(II) LIMITATION.—The value of property
which is treated as not sold by reason of this
subparagraph shall not exceed $500,000.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion—

‘‘(1) EXPATRIATE.—The term ‘expatriate’
means—

‘‘(A) any United States citizen who relin-
quishes his citizenship, or

‘‘(B) any long-term resident of the United
States who—

‘‘(i) ceases to be a lawful permanent resident
of the United States (within the meaning of sec-
tion 7701(b)(6)), or

‘‘(ii) commences to be treated as a resident of
a foreign country under the provisions of a tax
treaty between the United States and the for-
eign country and who does not waive the bene-
fits of such treaty applicable to residents of the
foreign country.

‘‘(2) EXPATRIATION DATE.—The term ‘expatria-
tion date’ means—

‘‘(A) the date an individual relinquishes Unit-
ed States citizenship, or

‘‘(B) in the case of a long-term resident of the
United States, the date of the event described in
clause (i) or (ii) of paragraph (1)(B).

‘‘(3) RELINQUISHMENT OF CITIZENSHIP.—A citi-
zen shall be treated as relinquishing his United
States citizenship on the earliest of—

‘‘(A) the date the individual renounces his
United States nationality before a diplomatic or
consular officer of the United States pursuant to
paragraph (5) of section 349(a) of the Immigra-
tion and Nationality Act (8 U.S.C. 1481(a)(5)),

‘‘(B) the date the individual furnishes to the
United States Department of State a signed
statement of voluntary relinquishment of United
States nationality confirming the performance
of an act of expatriation specified in paragraph
(1), (2), (3), or (4) of section 349(a) of the Immi-
gration and Nationality Act (8 U.S.C.
1481(a)(1)–(4)),

‘‘(C) the date the United States Department of
State issues to the individual a certificate of loss
of nationality, or

‘‘(D) the date a court of the United States
cancels a naturalized citizen’s certificate of nat-
uralization.
Subparagraph (A) or (B) shall not apply to any
individual unless the renunciation or voluntary
relinquishment is subsequently approved by the
issuance to the individual of a certificate of loss
of nationality by the United States Department
of State.

‘‘(4) LONG-TERM RESIDENT.—
‘‘(A) IN GENERAL.—The term ‘long-term resi-

dent’ means any individual (other than a citizen
of the United States) who is a lawful permanent
resident of the United States in at least 8 tax-
able years during the period of 15 taxable years
ending with the taxable year during which the
expatriation date occurs. For purposes of the
preceding sentence, an individual shall not be
treated as a lawful permanent resident for any
taxable year if such individual is treated as a
resident of a foreign country for the taxable
year under the provisions of a tax treaty be-
tween the United States and the foreign country
and does not waive the benefits of such treaty
applicable to residents of the foreign country.

‘‘(B) SPECIAL RULE.—For purposes of subpara-
graph (A), there shall not be taken into ac-
count—

‘‘(i) any taxable year during which any prior
sale is treated under subsection (a)(1) as occur-
ring, or

‘‘(ii) any taxable year prior to the taxable
year referred to in clause (i).

‘‘(f) SPECIAL RULES APPLICABLE TO BENE-
FICIARIES’ INTERESTS IN TRUST.—

‘‘(1) IN GENERAL.—Except as provided in para-
graph (2), if an individual is determined under
paragraph (3) to hold an interest in a trust—

‘‘(A) the individual shall not be treated as
having sold such interest,

‘‘(B) such interest shall be treated as a sepa-
rate share in the trust, and

‘‘(C)(i) such separate share shall be treated as
a separate trust consisting of the assets alloca-
ble to such share,
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‘‘(ii) the separate trust shall be treated as

having sold its assets immediately before the ex-
patriation date for their fair market value and
as having distributed all of its assets to the indi-
vidual as of such time, and

‘‘(iii) the individual shall be treated as having
recontributed the assets to the separate trust.
Subsection (a)(2) shall apply to any income,
gain, or loss of the individual arising from a dis-
tribution described in subparagraph (C)(ii).

‘‘(2) SPECIAL RULES FOR INTERESTS IN QUALI-
FIED TRUSTS.—

‘‘(A) IN GENERAL.—If the trust interest de-
scribed in paragraph (1) is an interest in a
qualified trust—

‘‘(i) paragraph (1) and subsection (a) shall not
apply, and

‘‘(ii) in addition to any other tax imposed by
this title, there is hereby imposed on each dis-
tribution with respect to such interest a tax in
the amount determined under subparagraph
(B).

‘‘(B) AMOUNT OF TAX.—The amount of tax
under subparagraph (A)(ii) shall be equal to the
lesser of—

‘‘(i) the highest rate of tax imposed by section
1(e) for the taxable year in which the expatria-
tion date occurs, multiplied by the amount of
the distribution, or

‘‘(ii) the balance in the deferred tax account
immediately before the distribution determined
without regard to any increases under subpara-
graph (C)(ii) after the 30th day preceding the
distribution.

‘‘(C) DEFERRED TAX ACCOUNT.—For purposes
of subparagraph (B)(ii)—

‘‘(i) OPENING BALANCE.—The opening balance
in a deferred tax account with respect to any
trust interest is an amount equal to the tax
which would have been imposed on the allocable
expatriation gain with respect to the trust inter-
est if such gain had been included in gross in-
come under subsection (a).

‘‘(ii) INCREASE FOR INTEREST.—The balance in
the deferred tax account shall be increased by
the amount of interest determined (on the bal-
ance in the account at the time the interest ac-
crues), for periods after the 90th day after the
expatriation date, by using the rates and meth-
od applicable under section 6621 for underpay-
ments of tax for such periods.

‘‘(iii) DECREASE FOR TAXES PREVIOUSLY
PAID.—The balance in the tax deferred account
shall be reduced—

‘‘(I) by the amount of taxes imposed by sub-
paragraph (A) on any distribution to the person
holding the trust interest, and

‘‘(II) in the case of a person holding a non-
vested interest, to the extent provided in regula-
tions, by the amount of taxes imposed by sub-
paragraph (A) on distributions from the trust
with respect to nonvested interests not held by
such person.

‘‘(D) ALLOCABLE EXPATRIATION GAIN.—For
purposes of this paragraph, the allocable expa-
triation gain with respect to any beneficiary’s
interest in a trust is the amount of gain which
would be allocable to such beneficiary’s vested
and nonvested interests in the trust if the bene-
ficiary held directly all assets allocable to such
interests.

‘‘(E) TAX DEDUCTED AND WITHHELD.—
‘‘(i) IN GENERAL.—The tax imposed by sub-

paragraph (A)(ii) shall be deducted and with-
held by the trustees from the distribution to
which it relates.

‘‘(ii) EXCEPTION WHERE FAILURE TO WAIVE
TREATY RIGHTS.—If an amount may not be de-
ducted and withheld under clause (i) by reason
of the distributee failing to waive any treaty
right with respect to such distribution—

‘‘(I) the tax imposed by subparagraph (A)(ii)
shall be imposed on the trust and each trustee
shall be personally liable for the amount of such
tax, and

‘‘(II) any other beneficiary of the trust shall
be entitled to recover from the distributee the
amount of such tax imposed on the other bene-
ficiary.

‘‘(F) DISPOSITION.—If a trust ceases to be a
qualified trust at any time, a covered expatriate
disposes of an interest in a qualified trust, or a
covered expatriate holding an interest in a
qualified trust dies, then, in lieu of the tax im-
posed by subparagraph (A)(ii), there is hereby
imposed a tax equal to the lesser of—

‘‘(i) the tax determined under paragraph (1)
as if the expatriation date were the date of such
cessation, disposition, or death, whichever is ap-
plicable, or

‘‘(ii) the balance in the tax deferred account
immediately before such date.

Such tax shall be imposed on the trust and each
trustee shall be personally liable for the amount
of such tax and any other beneficiary of the
trust shall be entitled to recover from the cov-
ered expatriate or the estate the amount of such
tax imposed on the other beneficiary.

‘‘(G) DEFINITIONS AND SPECIAL RULE.—For
purposes of this paragraph—

‘‘(i) QUALIFIED TRUST.—The term ‘qualified
trust’ means a trust—

‘‘(I) which is organized under, and governed
by, the laws of the United States or a State, and

‘‘(II) with respect to which the trust instru-
ment requires that at least 1 trustee of the trust
be an individual citizen of the United States or
a domestic corporation.

‘‘(ii) VESTED INTEREST.—The term ‘vested in-
terest’ means any interest which, as of the expa-
triation date, is vested in the beneficiary.

‘‘(iii) NONVESTED INTEREST.—The term ‘non-
vested interest’ means, with respect to any bene-
ficiary, any interest in a trust which is not a
vested interest. Such interest shall be deter-
mined by assuming the maximum exercise of dis-
cretion in favor of the beneficiary and the oc-
currence of all contingencies in favor of the ben-
eficiary.

‘‘(iv) ADJUSTMENTS.—The Secretary may pro-
vide for such adjustments to the bases of assets
in a trust or a deferred tax account, and the
timing of such adjustments, in order to ensure
that gain is taxed only once.

‘‘(3) DETERMINATION OF BENEFICIARIES’ INTER-
EST IN TRUST.—

‘‘(A) DETERMINATIONS UNDER PARAGRAPH
(1).—For purposes of paragraph (1), a bene-
ficiary’s interest in a trust shall be based upon
all relevant facts and circumstances, including
the terms of the trust instrument and any letter
of wishes or similar document, historical pat-
terns of trust distributions, and the existence of
and functions performed by a trust protector or
any similar advisor.

‘‘(B) OTHER DETERMINATIONS.—For purposes
of this section—

‘‘(i) CONSTRUCTIVE OWNERSHIP.—If a bene-
ficiary of a trust is a corporation, partnership,
trust, or estate, the shareholders, partners, or
beneficiaries shall be deemed to be the trust
beneficiaries for purposes of this section.

‘‘(ii) TAXPAYER RETURN POSITION.—A tax-
payer shall clearly indicate on its income tax re-
turn—

‘‘(I) the methodology used to determine that
taxpayer’s trust interest under this section, and

‘‘(II) if the taxpayer knows (or has reason to
know) that any other beneficiary of such trust
is using a different methodology to determine
such beneficiary’s trust interest under this sec-
tion.

‘‘(g) TERMINATION OF DEFERRALS, ETC.—On
the date any property held by an individual is
treated as sold under subsection (a), notwith-
standing any other provision of this title—

‘‘(1) any period during which recognition of
income or gain is deferred shall terminate, and

‘‘(2) any extension of time for payment of tax
shall cease to apply and the unpaid portion of
such tax shall be due and payable at the time
and in the manner prescribed by the Secretary.

‘‘(h) IMPOSITION OF TENTATIVE TAX.—
‘‘(1) IN GENERAL.—If an individual is required

to include any amount in gross income under
subsection (a) for any taxable year, there is

hereby imposed, immediately before the expa-
triation date, a tax in an amount equal to the
amount of tax which would be imposed if the
taxable year were a short taxable year ending
on the expatriation date.

‘‘(2) DUE DATE.—The due date for any tax im-
posed by paragraph (1) shall be the 90th day
after the expatriation date.

‘‘(3) TREATMENT OF TAX.—Any tax paid under
paragraph (1) shall be treated as a payment of
the tax imposed by this chapter for the taxable
year to which subsection (a) applies.

‘‘(4) DEFERRAL OF TAX.—The provisions of
subsection (b) shall apply to the tax imposed by
this subsection to the extent attributable to gain
includible in gross income by reason of this sec-
tion.

‘‘(i) COORDINATION WITH ESTATE AND GIFT
TAXES.—If subsection (a) applies to property
held by an individual for any taxable year
and—

‘‘(1) such property is includible in the gross
estate of such individual solely by reason of sec-
tion 2107, or

‘‘(2) section 2501 applies to a transfer of such
property by such individual solely by reason of
section 2501(a)(3),
then there shall be allowed as a credit against
the additional tax imposed by section 2101 or
2501, whichever is applicable, solely by reason of
section 2107 or 2501(a)(3) an amount equal to the
increase in the tax imposed by this chapter for
such taxable year by reason of this section.

‘‘(j) REGULATIONS.—The Secretary shall pre-
scribe such regulations as may be necessary or
appropriate to carry out the purposes of this
section, including regulations—

‘‘(1) to prevent double taxation by ensuring
that—

‘‘(A) appropriate adjustments are made to
basis to reflect gain recognized by reason of sub-
section (a) and the exclusion provided by sub-
section (a)(3), and

‘‘(B) any gain by reason of a deemed sale
under subsection (a) of an interest in a corpora-
tion, partnership, trust, or estate is reduced to
reflect that portion of such gain which is attrib-
utable to an interest in a trust which a share-
holder, partner, or beneficiary is treated as
holding directly under subsection (f)(3)(B)(i),
and

‘‘(2) which provide for the proper allocation of
the exclusion under subsection (a)(3) to property
to which this section applies.

‘‘(k) CROSS REFERENCE.—
‘‘For income tax treatment of individuals

who terminate United States citizenship, see
section 7701(a)(47).’’.

(b) INCLUSION IN INCOME OF GIFTS AND INHER-
ITANCES FROM COVERED EXPATRIATES.—Section
102 (relating to gifts, etc. not included in gross
income) is amended by adding at the end the
following new subsection:

‘‘(d) GIFTS AND INHERITANCES FROM COVERED
EXPATRIATES.—Subsection (a) shall not exclude
from gross income the value of any property ac-
quired by gift, bequest, devise, or inheritance
from a covered expatriate after the expatriation
date. For purposes of this subsection, any term
used in this subsection which is also used in sec-
tion 877A shall have the same meaning as when
used in section 877A.’’.

(c) DEFINITION OF TERMINATION OF UNITED
STATES CITIZENSHIP.—Section 7701(a) is amend-
ed by adding at the end the following new para-
graph:

‘‘(47) TERMINATION OF UNITED STATES CITIZEN-
SHIP.—An individual shall not cease to be treat-
ed as a United States citizen before the date on
which the individual’s citizenship is treated as
relinquished under section 877A(e)(3).’’.

(d) CONFORMING AMENDMENTS.—
(1) Section 877 is amended by adding at the

end the following new subsection:
‘‘(f) APPLICATION.—This section shall not

apply to any individual who relinquishes (with-
in the meaning of section 877A(e)(3)) United
States citizenship on or after February 6, 1995.’’.
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(2) Section 2107(c) is amended by adding at

the end the following new paragraph:
‘‘(3) CROSS REFERENCE.—For credit against

the tax imposed by subsection (a) for expatria-
tion tax, see section 877A(i).’’.

(3) Section 2501(a)(3) is amended by adding at
the end the following new flush sentence:
‘‘For credit against the tax imposed under this
section by reason of this paragraph, see section
877A(i).’’.

(4) Paragraph (10) of section 7701(b) is amend-
ed by adding at the end the following new sen-
tence: ‘‘This paragraph shall not apply to any
long-term resident of the United States who is
an expatriate (as defined in section
877A(e)(1)).’’.

(e) CLERICAL AMENDMENT.—The table of sec-
tions for subpart A of part II of subchapter N of
chapter 1 is amended by inserting after the item
relating to section 877 the following new item:
‘‘Sec. 877A. Tax responsibilities of expatria-

tion.’’.
(f) EFFECTIVE DATE.—
(1) IN GENERAL.—Except as provided in this

subsection, the amendments made by this sec-
tion shall apply to expatriates (within the
meaning of section 877A(e) of the Internal Reve-
nue Code of 1986, as added by this section)
whose expatriation date (as so defined) occurs
on or after February 6, 1995.

(2) GIFTS AND BEQUESTS.—Section 102(d) of the
Internal Revenue Code of 1986 (as added by sub-
section (b)) shall apply to amounts received from
expatriates (as so defined) whose expatriation
date (as so defined) occurs on and after Feb-
ruary 6, 1995.

(3) SPECIAL RULES RELATING TO CERTAIN ACTS
OCCURRING BEFORE FEBRUARY 6, 1995.—In the
case of an individual who took an act of expa-
triation specified in paragraph (1), (2), (3), or (4)
of section 349(a) of the Immigration and Nation-
ality Act (8 U.S.C. 1481(a) (1)–(4)) before Feb-
ruary 6, 1995, but whose expatriation date (as so
defined) occurs after February 6, 1995—

(A) the amendment made by subsection (c)
shall not apply,

(B) the amendment made by subsection (d)(1)
shall not apply for any period prior to the expa-
triation date, and

(C) the other amendments made by this sec-
tion shall apply as of the expatriation date.

(4) DUE DATE FOR TENTATIVE TAX.—The due
date under section 877A(h)(2) of such Code shall
in no event occur before the 90th day after the
date of the enactment of this Act.
SEC. 472. INFORMATION ON INDIVIDUALS EXPA-

TRIATING.
(a) IN GENERAL.—Subpart A of part III of sub-

chapter A of chapter 61 is amended by inserting
after section 6039E the following new section:
‘‘SEC. 6039F. INFORMATION ON INDIVIDUALS EX-

PATRIATING.
‘‘(a) REQUIREMENT.—
‘‘(1) IN GENERAL.—Notwithstanding any other

provision of law, any expatriate (within the
meaning of section 877A(e)(1)) shall provide a
statement which includes the information de-
scribed in subsection (b).

‘‘(2) TIMING.—
‘‘(A) CITIZENS.—In the case of an expatriate

described in section 877(e)(1)(A), such statement
shall be—

‘‘(i) provided not later than the expatriation
date (within the meaning of section 877A(e)(2)),
and

‘‘(ii) provided to the person or court referred
to in section 877A(e)(3).

‘‘(B) NONCITIZENS.—In the case of an expatri-
ate described in section 877A(e)(1)(B), such
statement shall be provided to the Secretary
with the return of tax imposed by chapter 1 for
the taxable year during which the event de-
scribed in such section occurs.

‘‘(b) INFORMATION TO BE PROVIDED.—Infor-
mation required under subsection (a) shall in-
clude—

‘‘(1) the taxpayer’s TIN,

‘‘(2) the mailing address of such individual’s
principal foreign residence,

‘‘(3) the foreign country in which such indi-
vidual is residing,

‘‘(4) the foreign country of which such indi-
vidual is a citizen,

‘‘(5) in the case of an individual having a net
worth of at least the dollar amount applicable
under section 877A(c)(1)(B), information detail-
ing the assets and liabilities of such individual,
and

‘‘(6) such other information as the Secretary
may prescribe.

‘‘(c) PENALTY.—Any individual failing to pro-
vide a statement required under subsection (a)
shall be subject to a penalty for each year dur-
ing any portion of which such failure continues
in an amount equal to the greater of—

‘‘(1) 5 percent of the additional tax required to
be paid under section 877A for such year, or

‘‘(2) $1,000,
unless it is shown that such failure is due to
reasonable cause and not to willful neglect.

‘‘(d) INFORMATION TO BE PROVIDED TO SEC-
RETARY.—Notwithstanding any other provision
of law—

‘‘(1) any Federal agency or court which col-
lects (or is required to collect) the statement
under subsection (a) shall provide to the Sec-
retary—

‘‘(A) a copy of any such statement, and
‘‘(B) the name (and any other identifying in-

formation) of any individual refusing to comply
with the provisions of subsection (a),

‘‘(2) the Secretary of State shall provide to the
Secretary a copy of each certificate as to the
loss of American nationality under section 358
of the Immigration and Nationality Act which is
approved by the Secretary of State, and

‘‘(3) the Federal agency primarily responsible
for administering the immigration laws shall
provide to the Secretary the name of each law-
ful permanent resident of the United States
(within the meaning of section 7701(b)(6)) whose
status as such has been revoked or has been ad-
ministratively or judicially determined to have
been abandoned.
Notwithstanding any other provision of law, not
later than 30 days after the close of each cal-
endar quarter, the Secretary shall publish in the
Federal Register the name of each individual re-
linquishing United States citizenship (within
the meaning of section 877A(e)(3)) with respect
to whom the Secretary receives information
under the preceding sentence during such quar-
ter.

‘‘(e) EXEMPTION.—The Secretary may by regu-
lations exempt any class of individuals from the
requirements of this section if the Secretary de-
termines that applying this section to such indi-
viduals is not necessary to carry out the pur-
poses of this section.’’.

(b) CLERICAL AMENDMENT.—The table of sec-
tions for such subpart A is amended by inserting
after the item relating to section 6039E the fol-
lowing new item:
‘‘Sec. 6039F. Information on individuals expatri-

ating.’’.
(c) EFFECTIVE DATE.—The amendments made

by this section shall apply to individuals to
whom section 877A of the Internal Revenue
Code of 1986 applies and whose expatriation
date (as defined in section 877A(e)(2)) occurs on
or after February 6, 1995, except that no state-
ment shall be required by such amendments be-
fore the 90th day after the date of the enactment
of this Act.
SEC. 473. REPORT ON TAX COMPLIANCE BY UNIT-

ED STATES CITIZENS AND RESI-
DENTS LIVING ABROAD.

Not later than 90 days after the date of the
enactment of this Act, the Secretary of the
Treasury shall prepare and submit to the Com-
mittee on Ways and Means of the House of Rep-
resentatives and the Committee on Finance of
the Senate a report—

(1) describing the compliance with subtitle A
of the Internal Revenue Code of 1986 by citizens

and lawful permanent residents of the United
States (within the meaning of section 7701(b)(6)
of such Code) residing outside the United States,
and

(2) recommending measures to improve such
compliance (including improved coordination
between executive branch agencies).

CHAPTER 2—COMPANY-OWNED
INSURANCE

SEC. 495. DENIAL OF DEDUCTION FOR INTEREST
ON LOANS WITH RESPECT TO COM-
PANY-OWNED INSURANCE.

(a) IN GENERAL.—Paragraph (4) of section
264(a) is amended—

(1) by inserting ‘‘, or any endowment or annu-
ity contracts owned by the taxpayer covering
any individual,’’ after ‘‘the life of any individ-
ual’’, and

(2) by striking all that follows ‘‘carried on by
the taxpayer’’ and inserting a period.

(b) EXCEPTION FOR CONTRACTS RELATING TO
KEY PERSONS; PERMISSIBLE INTEREST RATES.—
Section 264 is amended—

(1) by striking ‘‘Any’’ in subsection (a)(4) and
inserting ‘‘Except as provided in subsection (d),
any’’, and

(2) by adding at the end the following new
subsection:

‘‘(d) SPECIAL RULES FOR APPLICATION OF SUB-
SECTION (a)(4).—

‘‘(1) EXCEPTION FOR KEY PERSONS.—Sub-
section (a)(4) shall not apply to any interest
paid or accrued on any indebtedness with re-
spect to policies or contracts covering an indi-
vidual who is a key person to the extent that
the aggregate amount of such indebtedness with
respect to policies and contracts covering such
individual does not exceed $50,000.

‘‘(2) INTEREST RATE CAP ON KEY PERSONS AND
PRE-1986 CONTRACTS.—

‘‘(A) IN GENERAL.—No deduction shall be al-
lowed by reason of paragraph (1) or the last
sentence of subsection (a) with respect to inter-
est paid or accrued for any month to the extent
the amount of such interest exceeds the amount
which would have been determined if the appli-
cable rate of interest were used for such month.

‘‘(B) APPLICABLE RATE OF INTEREST.—For
purposes of subparagraph (A)—

‘‘(i) IN GENERAL.—The applicable rate of inter-
est for any month is the rate of interest de-
scribed as Moody’s Corporate Bond Yield Aver-
age-Monthly Average Corporates as published
by Moody’s Investors Service, Inc., or any suc-
cessor thereto, for such month.

‘‘(ii) PRE-1986 CONTRACT.—In the case of in-
debtedness on a contract to which the last sen-
tence of subsection (a) applies—

‘‘(I) which is a contract providing a fixed rate
of interest, the applicable rate of interest for
any month shall be the Moody’s rate described
in clause (i) for the month in which the contract
was purchased, or

‘‘(II) which is a contract providing a variable
rate of interest, the applicable rate of interest
for any month in an applicable period shall be
such Moody’s rate for the last month preceding
such period.
For purposes of subclause (II), the taxpayer
shall elect an applicable period for such con-
tract on its return of tax imposed by this chap-
ter for its first taxable year ending on or after
October 13, 1995. Such applicable period shall be
for any number of months (not greater than 12)
specified in the election and may not be changed
by the taxpayer without the consent of the Sec-
retary.

‘‘(3) KEY PERSON.—For purposes of paragraph
(1), the term ‘key person’ means an officer or 20-
percent owner, except that the number of indi-
viduals who may be treated as key persons with
respect to any taxpayer shall not exceed the
greater of—

‘‘(A) 5 individuals, or
‘‘(B) the lesser of 5 percent of the total officers

and employees of the taxpayer or 10 individuals.
‘‘(4) 20-PERCENT OWNER.—For purposes of this

subsection, the term ‘20-percent owner’ means—
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‘‘(A) if the taxpayer is a corporation, any per-

son who owns directly 20 percent or more of the
outstanding stock of the corporation or stock
possessing 20 percent or more of the total com-
bined voting power of all stock of the corpora-
tion, or

‘‘(B) if the taxpayer is not a corporation, any
person who owns 20 percent or more of the cap-
ital or profits interest in the employer.

‘‘(5) AGGREGATION RULES.—
‘‘(A) IN GENERAL.—For purposes of paragraph

(4)(A) and applying the $50,000 limitation in
paragraph (1)—

‘‘(i) all members of a controlled group shall be
treated as 1 taxpayer, and

‘‘(ii) such limitation shall be allocated among
the members of such group in such manner as
the Secretary may prescribe.

‘‘(B) CONTROLLED GROUP.—For purposes of
this paragraph, all persons treated as a single
employer under subsection (a) or (b) of section
52 or subsection (m) or (o) of section 414 shall be
treated as members of a controlled group.’’.

(c) EFFECTIVE DATES.—
(1) IN GENERAL.—The amendments made by

this section shall apply to interest paid or ac-
crued after December 31, 1995.

(2) TRANSITION RULE FOR EXISTING INDEBTED-
NESS.—

(A) IN GENERAL.—In the case of—
(i) indebtedness incurred before January 1,

1996, or
(ii) indebtedness incurred before January 1,

1997 with respect to any contract or policy en-
tered into in 1994 or 1995,
the amendments made by this section shall not
apply to qualified interest paid or accrued on
such indebtedness after October 13, 1995, and
before January 1, 1999.

(B) QUALIFIED INTEREST.—For purposes of
subparagraph (A), the qualified interest with re-
spect to any indebtedness for any month is the
amount of interest which would be paid or ac-
crued for such month on such indebtedness if—

(i) in the case of any interest paid or accrued
after December 31, 1995, indebtedness with re-
spect to no more than 20,000 insured individuals
were taken into account, and

(ii) the lesser of the following rates of interest
were used for such month:

(I) The rate of interest specified under the
terms of the indebtedness as in effect on October
13, 1995 (and without regard to modification of
such terms after such date).

(II) The applicable percentage rate of interest
described as Moody’s Corporate Bond Yield Av-
erage-Monthly Average Corporates as published
by Moody’s Investors Service, Inc., or any suc-
cessor thereto, for such month.
For purposes of clause (i), all persons treated as
a single employer under subsection (a) or (b) of
section 52 of the Internal Revenue Code of 1986
or subsection (m) or (o) of section 414 of such
Code shall be treated as one person.

(C) APPLICABLE PERCENTAGE.—For purposes
of subparagraph (B), the applicable percentage
is as follows:

For calendar year: The percentage is:
1995 .............................. 100 percent
1996 .............................. 90 percent
1997 .............................. 80 percent
1998 .............................. 70 percent.

(3) SPECIAL RULE FOR GRANDFATHERED CON-
TRACTS.—This section shall not apply to any
contract purchased on or before June 20, 1986,
except that section 264(d)(2) of the Internal Rev-
enue Code of 1986 shall apply to interest paid or
accrued after October 13, 1995.

(d) SPREAD OF INCOME INCLUSION ON SURREN-
DER, ETC. OF CONTRACTS.—

(1) IN GENERAL.—If any amount is received
under any life insurance policy or endowment
or annuity contract described in paragraph (4)
of section 264(a) of the Internal Revenue Code
of 1986—

(A) on the complete surrender, redemption, or
maturity of such policy or contract during cal-
endar year 1996, 1997, or 1998, or

(B) in full discharge during any such cal-
endar year of the obligation under the policy or
contract which is in the nature of a refund of
the consideration paid for the policy or con-
tract,
then (in lieu of any other inclusion in gross in-
come) such amount shall be includible in gross
income ratably over the 4-taxable year period
beginning with the taxable year such amount
would (but for this paragraph) be includible.
The preceding sentence shall only apply to the
extent the amount is includible in gross income
for the taxable year in which the event de-
scribed in subparagraph (A) or (B) occurs.

(2) SPECIAL RULES FOR APPLYING SECTION
264.—A contract shall not be treated as—

(A) failing to meet the requirement of section
264(c)(1) of the Internal Revenue Code of 1986,
or

(B) a single premium contract under section
264(b)(1) of such Code,
solely by reason of an occurrence described in
subparagraph (A) or (B) of paragraph (1) of this
subsection or solely by reason of no additional
premiums being received under the contract by
reason of a lapse occurring after October 13,
1995.

(3) SPECIAL RULE FOR DEFERRED ACQUISITION
COSTS.—In the case of the occurrence of any
event described in subparagraph (A) or (B) of
paragraph (1) of this subsection with respect to
any policy or contract—

(A) section 848 of the Internal Revenue Code
of 1986 shall not apply to the unamortized bal-
ance (if any) of the specified policy acquisition
expenses attributable to such policy or contract
immediately before the insurance company’s
taxable year in which such event occurs, and

(B) there shall be allowed as a deduction to
such company for such taxable year under
chapter 1 of such Code an amount equal to such
unamortized balance.

TITLE V—HEALTH CARE FRAUD AND
ABUSE PREVENTION

SEC. 500. AMENDMENTS.
Except as otherwise specifically provided,

whenever in this title an amendment is ex-
pressed in terms of an amendment to or repeal of
a section or other provision, the reference shall
be considered to be made to that section or other
provision of the Social Security Act.

Subtitle A—Fraud and Abuse Control
Program

SEC. 501. FRAUD AND ABUSE CONTROL PROGRAM.
(a) ESTABLISHMENT OF PROGRAM.—Title XI

(42 U.S.C. 1301 et seq.) is amended by inserting
after section 1128B the following new section:

‘‘FRAUD AND ABUSE CONTROL PROGRAM

‘‘SEC. 1128C. (a) ESTABLISHMENT OF PROGRAM.—
‘‘(1) IN GENERAL.—Not later than January 1,

1997, the Secretary, acting through the Office of
the Inspector General of the Department of
Health and Human Services, and the Attorney
General shall establish a program—

‘‘(A) to coordinate Federal, State, and local
law enforcement programs to control fraud and
abuse with respect to health plans,

‘‘(B) to conduct investigations, audits, evalua-
tions, and inspections relating to the delivery of
and payment for health care in the United
States,

‘‘(C) to facilitate the enforcement of the provi-
sions of sections 1128, 1128A, and 1128B and
other statutes applicable to health care fraud
and abuse,

‘‘(D) to provide for the modification and es-
tablishment of safe harbors and to issue inter-
pretative rulings and special fraud alerts pursu-
ant to section 1128D, and

‘‘(E) to provide for the reporting and disclo-
sure of certain final adverse actions against
health care providers, suppliers, or practitioners
pursuant to the data collection system estab-
lished under section 1128E.

‘‘(2) COORDINATION WITH HEALTH PLANS.—In
carrying out the program established under

paragraph (1), the Secretary and the Attorney
General shall consult with, and arrange for the
sharing of data with representatives of health
plans.

‘‘(3) GUIDELINES.—
‘‘(A) IN GENERAL.—The Secretary and the At-

torney General shall issue guidelines to carry
out the program under paragraph (1). The pro-
visions of sections 553, 556, and 557 of title 5,
United States Code, shall not apply in the issu-
ance of such guidelines.

‘‘(B) INFORMATION GUIDELINES.—
‘‘(i) IN GENERAL.—Such guidelines shall in-

clude guidelines relating to the furnishing of in-
formation by health plans, providers, and others
to enable the Secretary and the Attorney Gen-
eral to carry out the program (including coordi-
nation with health plans under paragraph (2)).

‘‘(ii) CONFIDENTIALITY.—Such guidelines shall
include procedures to assure that such informa-
tion is provided and utilized in a manner that
appropriately protects the confidentiality of the
information and the privacy of individuals re-
ceiving health care services and items.

‘‘(iii) QUALIFIED IMMUNITY FOR PROVIDING IN-
FORMATION.—The provisions of section 1157(a)
(relating to limitation on liability) shall apply to
a person providing information to the Secretary
or the Attorney General in conjunction with
their performance of duties under this section.

‘‘(4) ENSURING ACCESS TO DOCUMENTATION.—
The Inspector General of the Department of
Health and Human Services is authorized to ex-
ercise such authority described in paragraphs
(3) through (9) of section 6 of the Inspector Gen-
eral Act of 1978 (5 U.S.C. App.) as necessary
with respect to the activities under the fraud
and abuse control program established under
this subsection.

‘‘(5) AUTHORITY OF INSPECTOR GENERAL.—
Nothing in this Act shall be construed to dimin-
ish the authority of any Inspector General, in-
cluding such authority as provided in the In-
spector General Act of 1978 (5 U.S.C. App.).

‘‘(b) ADDITIONAL USE OF FUNDS BY INSPECTOR
GENERAL.—

‘‘(1) REIMBURSEMENTS FOR INVESTIGATIONS.—
The Inspector General of the Department of
Health and Human Services is authorized to re-
ceive and retain for current use reimbursement
for the costs of conducting investigations and
audits and for monitoring compliance plans
when such costs are ordered by a court, volun-
tarily agreed to by the payor, or otherwise.

‘‘(2) CREDITING.—Funds received by the In-
spector General under paragraph (1) as reim-
bursement for costs of conducting investigations
shall be deposited to the credit of the appropria-
tion from which initially paid, or to appropria-
tions for similar purposes currently available at
the time of deposit, and shall remain available
for obligation for 1 year from the date of the de-
posit of such funds.

‘‘(c) HEALTH PLAN DEFINED.—For purposes of
this section, the term ‘health plan’ means a plan
or program that provides health benefits, wheth-
er directly, through insurance, or otherwise,
and includes—

‘‘(1) a policy of health insurance;
‘‘(2) a contract of a service benefit organiza-

tion; and
‘‘(3) a membership agreement with a health

maintenance organization or other prepaid
health plan.’’.

(b) ESTABLISHMENT OF HEALTH CARE FRAUD
AND ABUSE CONTROL ACCOUNT IN FEDERAL HOS-
PITAL INSURANCE TRUST FUND.—Section 1817 (42
U.S.C. 1395i) is amended by adding at the end
the following new subsection:

‘‘(k) HEALTH CARE FRAUD AND ABUSE CON-
TROL ACCOUNT.—

‘‘(1) ESTABLISHMENT.—There is hereby estab-
lished in the Trust Fund an expenditure ac-
count to be known as the ‘Health Care Fraud
and Abuse Control Account’ (in this subsection
referred to as the ‘Account’).

‘‘(2) APPROPRIATED AMOUNTS TO TRUST
FUND.—
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‘‘(A) IN GENERAL.—There are hereby appro-

priated to the Trust Fund—
‘‘(i) such gifts and bequests as may be made as

provided in subparagraph (B);
‘‘(ii) such amounts as may be deposited in the

Trust Fund as provided in sections 541(b) and
542(c) of the Health Insurance Reform Act of
1996, and title XI; and

‘‘(iii) such amounts as are transferred to the
Trust Fund under subparagraph (C).

‘‘(B) AUTHORIZATION TO ACCEPT GIFTS.—The
Trust Fund is authorized to accept on behalf of
the United States money gifts and bequests
made unconditionally to the Trust Fund, for the
benefit of the Account or any activity financed
through the Account.

‘‘(C) TRANSFER OF AMOUNTS.—The Managing
Trustee shall transfer to the Trust Fund, under
rules similar to the rules in section 9601 of the
Internal Revenue Code of 1986, an amount equal
to the sum of the following:

‘‘(i) Criminal fines recovered in cases involv-
ing a Federal health care offense (as defined in
section 982(a)(6)(B) of title 18, United States
Code).

‘‘(ii) Civil monetary penalties and assessments
imposed in health care cases, including amounts
recovered under titles XI, XVIII, and XXI, and
chapter 38 of title 31, United States Code (except
as otherwise provided by law).

‘‘(iii) Amounts resulting from the forfeiture of
property by reason of a Federal health care of-
fense.

‘‘(iv) Penalties and damages obtained and
otherwise creditable to miscellaneous receipts of
the general fund of the Treasury obtained under
sections 3729 through 3733 of title 31, United
States Code (known as the False Claims Act), in
cases involving claims related to the provision of
health care items and services (other than funds
awarded to a relator, for restitution or otherwise
authorized by law).

‘‘(3) APPROPRIATED AMOUNTS TO ACCOUNT FOR
FRAUD AND ABUSE CONTROL PROGRAM, ETC.—

‘‘(A) DEPARTMENTS OF HEALTH AND HUMAN
SERVICES AND JUSTICE.—

‘‘(i) IN GENERAL.—There are hereby appro-
priated to the Account from the Trust Fund
such sums as the Secretary and the Attorney
General certify are necessary to carry out the
purposes described in subparagraph (C), to be
available without further appropriation, in an
amount not to exceed—

‘‘(I) for fiscal year 1997, $104,000,000, and
‘‘(II) for each of the fiscal years 1998 through

2003, the limit for the preceding fiscal year, in-
creased by 15 percent; and

‘‘(III) for each fiscal year after fiscal year
2003, the limit for fiscal year 2003.

‘‘(ii) MEDICARE AND MEDICAID ACTIVITIES.—
For each fiscal year, of the amount appro-
priated in clause (i), the following amounts
shall be available only for the purposes of the
activities of the Office of the Inspector General
of the Department of Health and Human Serv-
ices with respect to the medicare and medicaid
programs—

‘‘(I) for fiscal year 1997, not less than
$60,000,000 and not more than $70,000,000;

‘‘(II) for fiscal year 1998, not less than
$80,000,000 and not more than $90,000,000;

‘‘(III) for fiscal year 1999, not less than
$90,000,000 and not more than $100,000,000;

‘‘(IV) for fiscal year 2000, not less than
$110,000,000 and not more than $120,000,000;

‘‘(V) for fiscal year 2001, not less than
$120,000,000 and not more than $130,000,000;

‘‘(VI) for fiscal year 2002, not less than
$140,000,000 and not more than $150,000,000; and

‘‘(VII) for each fiscal year after fiscal year
2002, not less than $150,000,000 and not more
than $160,000,000.

‘‘(B) FEDERAL BUREAU OF INVESTIGATION.—
There are hereby appropriated from the general
fund of the United States Treasury and hereby
appropriated to the Account for transfer to the
Federal Bureau of Investigation to carry out the
purposes described in subparagraph (C)(i), to be
available without further appropriation—

‘‘(i) for fiscal year 1997, $47,000,000;
‘‘(ii) for fiscal year 1998, $56,000,000;
‘‘(iii) for fiscal year 1999, $66,000,000;
‘‘(iv) for fiscal year 2000, $76,000,000;
‘‘(v) for fiscal year 2001, $88,000,000;
‘‘(vi) for fiscal year 2002, $101,000,000; and
‘‘(vii) for each fiscal year after fiscal year

2002, $114,000,000.
‘‘(C) USE OF FUNDS.—The purposes described

in this subparagraph are to cover the costs (in-
cluding equipment, salaries and benefits, and
travel and training) of the administration and
operation of the health care fraud and abuse
control program established under section
1128C(a), including the costs of—

‘‘(i) prosecuting health care matters (through
criminal, civil, and administrative proceedings);

‘‘(ii) investigations;
‘‘(iii) financial and performance audits of

health care programs and operations;
‘‘(iv) inspections and other evaluations; and
‘‘(v) provider and consumer education regard-

ing compliance with the provisions of title XI.
‘‘(4) APPROPRIATED AMOUNTS TO ACCOUNT FOR

MEDICARE INTEGRITY PROGRAM.—
‘‘(A) IN GENERAL.—There are hereby appro-

priated to the Account from the Trust Fund for
each fiscal year such amounts as are necessary
to carry out the Medicare Integrity Program
under section 1893, subject to subparagraph (B)
and to be available without further appropria-
tion.

‘‘(B) AMOUNTS SPECIFIED.—The amount ap-
propriated under subparagraph (A) for a fiscal
year is as follows:

‘‘(i) For fiscal year 1997, such amount shall be
not less than $430,000,000 and not more than
$440,000,000.

‘‘(ii) For fiscal year 1998, such amount shall
be not less than $490,000,000 and not more than
$500,000,000.

‘‘(iii) For fiscal year 1999, such amount shall
be not less than $550,000,000 and not more than
$560,000,000.

‘‘(iv) For fiscal year 2000, such amount shall
be not less than $620,000,000 and not more than
$630,000,000.

‘‘(v) For fiscal year 2001, such amount shall be
not less than $670,000,000 and not more than
$680,000,000.

‘‘(vi) For fiscal year 2002, such amount shall
be not less than $690,000,000 and not more than
$700,000,000.

‘‘(vii) For each fiscal year after fiscal year
2002, such amount shall be not less than
$710,000,000 and not more than $720,000,000.

‘‘(5) ANNUAL REPORT.—The Secretary and the
Attorney General shall submit jointly an annual
report to Congress on the amount of revenue
which is generated and disbursed, and the jus-
tification for such disbursements, by the Ac-
count in each fiscal year.’’.
SEC. 502. MEDICARE INTEGRITY PROGRAM.

(a) ESTABLISHMENT OF MEDICARE INTEGRITY
PROGRAM.—Title XVIII is amended by adding at
the end the following new section:

‘‘MEDICARE INTEGRITY PROGRAM

‘‘SEC. 1893. (a) ESTABLISHMENT OF PRO-
GRAM.—There is hereby established the Medi-
care Integrity Program (in this section referred
to as the ‘Program’) under which the Secretary
shall promote the integrity of the medicare pro-
gram by entering into contracts in accordance
with this section with eligible private entities to
carry out the activities described in subsection
(b).

‘‘(b) ACTIVITIES DESCRIBED.—The activities
described in this subsection are as follows:

‘‘(1) Review of activities of providers of serv-
ices or other individuals and entities furnishing
items and services for which payment may be
made under this title (including skilled nursing
facilities and home health agencies), including
medical and utilization review and fraud review
(employing similar standards, processes, and
technologies used by private health plans, in-
cluding equipment and software technologies

which surpass the capability of the equipment
and technologies used in the review of claims
under this title as of the date of the enactment
of this section).

‘‘(2) Audit of cost reports.
‘‘(3) Determinations as to whether payment

should not be, or should not have been, made
under this title by reason of section 1862(b), and
recovery of payments that should not have been
made.

‘‘(4) Education of providers of services, bene-
ficiaries, and other persons with respect to pay-
ment integrity and benefit quality assurance is-
sues.

‘‘(5) Developing (and periodically updating) a
list of items of durable medical equipment in ac-
cordance with section 1834(a)(15) which are sub-
ject to prior authorization under such section.

‘‘(c) ELIGIBILITY OF ENTITIES.—An entity is el-
igible to enter into a contract under the Pro-
gram to carry out any of the activities described
in subsection (b) if—

‘‘(1) the entity has demonstrated capability to
carry out such activities;

‘‘(2) in carrying out such activities, the entity
agrees to cooperate with the Inspector General
of the Department of Health and Human Serv-
ices, the Attorney General of the United States,
and other law enforcement agencies, as appro-
priate, in the investigation and deterrence of
fraud and abuse in relation to this title and in
other cases arising out of such activities;

‘‘(3) the entity complies with such conflict of
interest standards as are generally applicable to
Federal acquisition and procurement;

‘‘(4) the entity meets such other requirements
as the Secretary may impose; and

‘‘(5) in the case of any contract entered into
for years prior to 2000, the entity has entered
into an agreement under section 1816 or a con-
tract under section 1842.

In the case of the activity described in sub-
section (b)(5), an entity shall be deemed to be el-
igible to enter into a contract under the Pro-
gram to carry out the activity if the entity is a
carrier with a contract in effect under section
1842.

‘‘(d) PROCESS FOR ENTERING INTO CON-
TRACTS.—The Secretary shall enter into con-
tracts under the Program in accordance with
such procedures as the Secretary shall by regu-
lation establish, except that such procedures
shall include the following:

‘‘(1) Procedures for identifying, evaluating,
and resolving organizational conflicts of interest
that are generally applicable to Federal acquisi-
tion and procurement.

‘‘(2) Competitive procedures must be used
when entering into new contracts under this
section, or at any other time considered appro-
priate by the Secretary, except that the Sec-
retary may contract with entities that are carry-
ing out the activities described in this section
pursuant to agreements under section 1816 or
contracts under section 1842 in effect on the
date of the enactment of this section.

‘‘(3) A contract under this section may be re-
newed without regard to any provision of law
requiring competition if the contractor has met
or exceeded the performance requirements estab-
lished in the current contract.

‘‘(e) LIMITATION ON CONTRACTOR LIABILITY.—
The Secretary shall by regulation provide for
the limitation of a contractor’s liability for ac-
tions taken to carry out a contract under the
Program, and such regulation shall, to the ex-
tent the Secretary finds appropriate, employ the
same or comparable standards and other sub-
stantive and procedural provisions as are con-
tained in section 1157.’’.

(b) ELIMINATION OF FI AND CARRIER RESPON-
SIBILITY FOR CARRYING OUT ACTIVITIES SUBJECT
TO PROGRAM.—

(1) RESPONSIBILITIES OF FISCAL
INTERMEDIARIES UNDER PART A.—Section 1816
(42 U.S.C. 1395h) is amended by adding at the
end the following new subsection:
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‘‘(l) No payment may be made for carrying out

any activity pursuant to an agreement under
this section to the extent that the activity is car-
ried out pursuant to a contract under the Medi-
care Integrity Program under section 1893.’’.

(2) RESPONSIBILITIES OF CARRIERS UNDER PART
B.—Section 1842(c) (42 U.S.C. 1395u(c)) is
amended by adding at the end the following
new paragraph:

‘‘(6) No payment may be made for carrying
out any activity pursuant to a contract under
this subsection to the extent that the activity is
carried out pursuant to a contract under the
Medicare Integrity Program under section 1893.
The previous sentence shall not apply with re-
spect to the activity described in section
1893(b)(5) (relating to prior authorization of cer-
tain items of durable medical equipment under
section 1834(a)(15)).’’.
SEC. 503. BENEFICIARY INCENTIVE PROGRAMS.

(a) CLARIFICATION OF REQUIREMENT TO PRO-
VIDE EXPLANATION OF MEDICARE BENEFITS.—
The Secretary of Health and Human Services (in
this section referred to as the ‘‘Secretary’’) shall
provide an explanation of benefits under the
medicare program under title XVIII of the So-
cial Security Act with respect to each item or
service for which payment may be made under
the program which is furnished to an individ-
ual, without regard to whether or not a deduct-
ible or coinsurance may be imposed against the
individual with respect to the item or service.

(b) PROGRAM TO COLLECT INFORMATION ON
FRAUD AND ABUSE.—

(1) ESTABLISHMENT OF PROGRAM.—Not later
than 3 months after the date of the enactment
of this Act, the Secretary shall establish a pro-
gram under which the Secretary shall encourage
individuals to report to the Secretary informa-
tion on individuals and entities who are engag-
ing or who have engaged in acts or omissions
which constitute grounds for the imposition of a
sanction under section 1128, section 1128A, or
section 1128B of the Social Security Act, or who
have otherwise engaged in fraud and abuse
against the medicare program for which there is
a sanction provided under law. The program
shall discourage provision of, and not consider,
information which is frivolous or otherwise not
relevant or material to the imposition of such a
sanction.

(2) PAYMENT OF PORTION OF AMOUNTS COL-
LECTED.—If an individual reports information to
the Secretary under the program established
under paragraph (1) which serves as the basis
for the collection by the Secretary or the Attor-
ney General of any amount of at least $100
(other than any amount paid as a penalty
under section 1128B of the Social Security Act),
the Secretary may pay a portion of the amount
collected to the individual (under procedures
similar to those applicable under section 7623 of
the Internal Revenue Code of 1986 to payments
to individuals providing information on viola-
tions of such Code).

(c) PROGRAM TO COLLECT INFORMATION ON
PROGRAM EFFICIENCY.—

(1) ESTABLISHMENT OF PROGRAM.—Not later
than 3 months after the date of the enactment
of this Act, the Secretary shall establish a pro-
gram under which the Secretary shall encourage
individuals to submit to the Secretary sugges-
tions on methods to improve the efficiency of the
medicare program.

(2) PAYMENT OF PORTION OF PROGRAM SAV-
INGS.—If an individual submits a suggestion to
the Secretary under the program established
under paragraph (1) which is adopted by the
Secretary and which results in savings to the
program, the Secretary may make a payment to
the individual of such amount as the Secretary
considers appropriate.
SEC. 504. APPLICATION OF CERTAIN HEALTH

ANTI-FRAUD AND ABUSE SANCTIONS
TO FRAUD AND ABUSE AGAINST FED-
ERAL HEALTH CARE PROGRAMS.

(a) IN GENERAL.—Section 1128B (42 U.S.C.
1320a–7b) is amended as follows:

(1) In the heading, by striking ‘‘MEDICARE OR
STATE HEALTH CARE PROGRAMS’’ and inserting
‘‘FEDERAL HEALTH CARE PROGRAMS’’.

(2) In subsection (a)(1), by striking ‘‘a pro-
gram under title XVIII or a State health care
program (as defined in section 1128(h))’’ and in-
serting ‘‘a Federal health care program’’.

(3) In subsection (a)(5), by striking ‘‘a pro-
gram under title XVIII or a State health care
program’’ and inserting ‘‘a Federal health care
program’’.

(4) In the second sentence of subsection (a)—
(A) by striking ‘‘a State plan approved under

title XIX’’ and inserting ‘‘a Federal health care
program’’, and

(B) by striking ‘‘the State may at its option
(notwithstanding any other provision of that
title or of such plan)’’ and inserting ‘‘the ad-
ministrator of such program may at its option
(notwithstanding any other provision of such
program)’’.

(5) In subsection (b), by striking ‘‘title XVIII
or a State health care program’’ each place it
appears and inserting ‘‘a Federal health care
program’’.

(6) In subsection (c), by inserting ‘‘(as defined
in section 1128(h))’’ after ‘‘a State health care
program’’.

(7) By adding at the end the following new
subsection:

‘‘(f) For purposes of this section, the term
‘Federal health care program’ means—

‘‘(1) any plan or program that provides health
benefits, whether directly, through insurance,
or otherwise, which is funded directly, in whole
or in part, by the United States Government
(other than the health insurance program under
chapter 89 of title 5, United States Code); or

‘‘(2) any State health care program, as de-
fined in section 1128(h).’’.

(b) EFFECTIVE DATE.—The amendments made
by this section shall take effect on January 1,
1997.
SEC. 505. GUIDANCE REGARDING APPLICATION

OF HEALTH CARE FRAUD AND ABUSE
SANCTIONS.

Title XI (42 U.S.C. 1301 et seq.), as amended
by section 501, is amended by inserting after sec-
tion 1128C the following new section:
‘‘GUIDANCE REGARDING APPLICATION OF HEALTH

CARE FRAUD AND ABUSE SANCTIONS

‘‘SEC. 1128D. (a) SOLICITATION AND PUBLICA-
TION OF MODIFICATIONS TO EXISTING SAFE HAR-
BORS AND NEW SAFE HARBORS.—

‘‘(1) IN GENERAL.—
‘‘(A) SOLICITATION OF PROPOSALS FOR SAFE

HARBORS.—Not later than January 1, 1997, and
not less than annually thereafter, the Secretary
shall publish a notice in the Federal Register so-
liciting proposals, which will be accepted during
a 60-day period, for—

‘‘(i) modifications to existing safe harbors is-
sued pursuant to section 14(a) of the Medicare
and Medicaid Patient and Program Protection
Act of 1987 (42 U.S.C. 1320a–7b note);

‘‘(ii) additional safe harbors specifying pay-
ment practices that shall not be treated as a
criminal offense under section 1128B(b) and
shall not serve as the basis for an exclusion
under section 1128(b)(7);

‘‘(iii) interpretive rulings to be issued pursu-
ant to subsection (b); and

‘‘(iv) special fraud alerts to be issued pursu-
ant to subsection (c).

‘‘(B) PUBLICATION OF PROPOSED MODIFICA-
TIONS AND PROPOSED ADDITIONAL SAFE HAR-
BORS.—After considering the proposals described
in clauses (i) and (ii) of subparagraph (A), the
Secretary, in consultation with the Attorney
General, shall publish in the Federal Register
proposed modifications to existing safe harbors
and proposed additional safe harbors, if appro-
priate, with a 60-day comment period. After con-
sidering any public comments received during
this period, the Secretary shall issue final rules
modifying the existing safe harbors and estab-
lishing new safe harbors, as appropriate.

‘‘(C) REPORT.—The Inspector General of the
Department of Health and Human Services (in
this section referred to as the ‘Inspector Gen-
eral’) shall, in an annual report to Congress or
as part of the year-end semiannual report re-
quired by section 5 of the Inspector General Act
of 1978 (5 U.S.C. App.), describe the proposals
received under clauses (i) and (ii) of subpara-
graph (A) and explain which proposals were in-
cluded in the publication described in subpara-
graph (B), which proposals were not included in
that publication, and the reasons for the rejec-
tion of the proposals that were not included.

‘‘(2) CRITERIA FOR MODIFYING AND ESTABLISH-
ING SAFE HARBORS.—In modifying and establish-
ing safe harbors under paragraph (1)(B), the
Secretary may consider the extent to which pro-
viding a safe harbor for the specified payment
practice may result in any of the following:

‘‘(A) An increase or decrease in access to
health care services.

‘‘(B) An increase or decrease in the quality of
health care services.

‘‘(C) An increase or decrease in patient free-
dom of choice among health care providers.

‘‘(D) An increase or decrease in competition
among health care providers.

‘‘(E) An increase or decrease in the ability of
health care facilities to provide services in medi-
cally underserved areas or to medically under-
served populations.

‘‘(F) An increase or decrease in the cost to
Federal health care programs (as defined in sec-
tion 1128B(f)).

‘‘(G) An increase or decrease in the potential
overutilization of health care services.

‘‘(H) The existence or nonexistence of any po-
tential financial benefit to a health care profes-
sional or provider which may vary based on
their decisions of—

‘‘(i) whether to order a health care item or
service; or

‘‘(ii) whether to arrange for a referral of
health care items or services to a particular
practitioner or provider.

‘‘(I) Any other factors the Secretary deems ap-
propriate in the interest of preventing fraud and
abuse in Federal health care programs (as so de-
fined).

‘‘(b) INTERPRETIVE RULINGS.—
‘‘(1) IN GENERAL.—
‘‘(A) REQUEST FOR INTERPRETIVE RULING.—

Any person may present, at any time, a request
to the Inspector General for a statement of the
Inspector General’s current interpretation of the
meaning of a specific aspect of the application
of sections 1128A and 1128B (in this section re-
ferred to as an ‘interpretive ruling’).

‘‘(B) ISSUANCE AND EFFECT OF INTERPRETIVE
RULING.—

‘‘(i) IN GENERAL.—If appropriate, the Inspec-
tor General shall in consultation with the Attor-
ney General, issue an interpretive ruling not
later than 90 days after receiving a request de-
scribed in subparagraph (A). Interpretive rul-
ings shall not have the force of law and shall be
treated as an interpretive rule within the mean-
ing of section 553(b) of title 5, United States
Code. All interpretive rulings issued pursuant to
this clause shall be published in the Federal
Register or otherwise made available for public
inspection.

‘‘(ii) REASONS FOR DENIAL.—If the Inspector
General does not issue an interpretive ruling in
response to a request described in subparagraph
(A), the Inspector General shall notify the re-
questing party of such decision not later than 60
days after receiving such a request and shall
identify the reasons for such decision.

‘‘(2) CRITERIA FOR INTERPRETIVE RULINGS.—
‘‘(A) IN GENERAL.—In determining whether to

issue an interpretive ruling under paragraph
(1)(B), the Inspector General may consider—

‘‘(i) whether and to what extent the request
identifies an ambiguity within the language of
the statute, the existing safe harbors, or pre-
vious interpretive rulings; and

‘‘(ii) whether the subject of the requested in-
terpretive ruling can be adequately addressed by
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interpretation of the language of the statute,
the existing safe harbor rules, or previous inter-
pretive rulings, or whether the request would re-
quire a substantive ruling (as defined in section
552 of title 5, United States Code) not authorized
under this subsection.

‘‘(B) NO RULINGS ON FACTUAL ISSUES.—The In-
spector General shall not give an interpretive
ruling on any factual issue, including the intent
of the parties or the fair market value of par-
ticular leased space or equipment.

‘‘(c) SPECIAL FRAUD ALERTS.—
‘‘(1) IN GENERAL.—
‘‘(A) REQUEST FOR SPECIAL FRAUD ALERTS.—

Any person may present, at any time, a request
to the Inspector General for a notice which in-
forms the public of practices which the Inspec-
tor General considers to be suspect or of particu-
lar concern under the medicare program or a
State health care program, as defined in section
1128(h) (in this subsection referred to as a ‘spe-
cial fraud alert’).

‘‘(B) ISSUANCE AND PUBLICATION OF SPECIAL
FRAUD ALERTS.—Upon receipt of a request de-
scribed in subparagraph (A), the Inspector Gen-
eral shall investigate the subject matter of the
request to determine whether a special fraud
alert should be issued. If appropriate, the In-
spector General shall issue a special fraud alert
in response to the request. All special fraud
alerts issued pursuant to this subparagraph
shall be published in the Federal Register.

‘‘(2) CRITERIA FOR SPECIAL FRAUD ALERTS.—In
determining whether to issue a special fraud
alert upon a request described in paragraph (1),
the Inspector General may consider—

‘‘(A) whether and to what extent the practices
that would be identified in the special fraud
alert may result in any of the consequences de-
scribed in subsection (a)(2); and

‘‘(B) the volume and frequency of the conduct
that would be identified in the special fraud
alert.’’.

Subtitle B—Revisions to Current Sanctions
for Fraud and Abuse

SEC. 511. MANDATORY EXCLUSION FROM PAR-
TICIPATION IN MEDICARE AND
STATE HEALTH CARE PROGRAMS.

(a) INDIVIDUAL CONVICTED OF FELONY RELAT-
ING TO HEALTH CARE FRAUD.—

(1) IN GENERAL.—Section 1128(a) (42 U.S.C.
1320a–7(a)) is amended by adding at the end the
following new paragraph:

‘‘(3) FELONY CONVICTION RELATING TO HEALTH
CARE FRAUD.—Any individual or entity that has
been convicted after the date of the enactment
of the Health Insurance Reform Act of 1996,
under Federal or State law, in connection with
the delivery of a health care item or service or
with respect to any act or omission in a health
care program (other than those specifically de-
scribed in paragraph (1)) operated by or fi-
nanced in whole or in part by any Federal,
State, or local government agency, of a criminal
offense consisting of a felony relating to fraud,
theft, embezzlement, breach of fiduciary respon-
sibility, or other financial misconduct.’’.

(2) CONFORMING AMENDMENT.—Paragraph (1)
of section 1128(b) (42 U.S.C. 1320a–7(b)) is
amended to read as follows:

‘‘(1) CONVICTION RELATING TO FRAUD.—Any
individual or entity that has been convicted
after the date of the enactment of the Health In-
surance Reform Act of 1996, under Federal or
State law—

‘‘(A) of a criminal offense consisting of a mis-
demeanor relating to fraud, theft, embezzlement,
breach of fiduciary responsibility, or other fi-
nancial misconduct—

‘‘(i) in connection with the delivery of a
health care item or service, or

‘‘(ii) with respect to any act or omission in a
health care program (other than those specifi-
cally described in subsection (a)(1)) operated by
or financed in whole or in part by any Federal,
State, or local government agency; or

‘‘(B) of a criminal offense relating to fraud,
theft, embezzlement, breach of fiduciary respon-

sibility, or other financial misconduct with re-
spect to any act or omission in a program (other
than a health care program) operated by or fi-
nanced in whole or in part by any Federal,
State, or local government agency.’’.

(b) INDIVIDUAL CONVICTED OF FELONY RELAT-
ING TO CONTROLLED SUBSTANCE.—

(1) IN GENERAL.—Section 1128(a) (42 U.S.C.
1320a–7(a)), as amended by subsection (a), is
amended by adding at the end the following
new paragraph:

‘‘(4) FELONY CONVICTION RELATING TO CON-
TROLLED SUBSTANCE.—Any individual or entity
that has been convicted after the date of the en-
actment of the Health Insurance Reform Act of
1996, under Federal or State law, of a criminal
offense consisting of a felony relating to the un-
lawful manufacture, distribution, prescription,
or dispensing of a controlled substance.’’.

(2) CONFORMING AMENDMENT.—Section
1128(b)(3) (42 U.S.C. 1320a–7(b)(3)) is amended—

(A) in the heading, by striking ‘‘CONVICTION’’
and inserting ‘‘MISDEMEANOR CONVICTION’’; and

(B) by striking ‘‘criminal offense’’ and insert-
ing ‘‘criminal offense consisting of a mis-
demeanor’’.
SEC. 512. ESTABLISHMENT OF MINIMUM PERIOD

OF EXCLUSION FOR CERTAIN INDI-
VIDUALS AND ENTITIES SUBJECT TO
PERMISSIVE EXCLUSION FROM MED-
ICARE AND STATE HEALTH CARE
PROGRAMS.

Section 1128(c)(3) (42 U.S.C. 1320a–7(c)(3)) is
amended by adding at the end the following
new subparagraphs:

‘‘(D) In the case of an exclusion of an individ-
ual or entity under paragraph (1), (2), or (3) of
subsection (b), the period of the exclusion shall
be 3 years, unless the Secretary determines in
accordance with published regulations that a
shorter period is appropriate because of mitigat-
ing circumstances or that a longer period is ap-
propriate because of aggravating circumstances.

‘‘(E) In the case of an exclusion of an individ-
ual or entity under subsection (b)(4) or (b)(5),
the period of the exclusion shall not be less than
the period during which the individual’s or enti-
ty’s license to provide health care is revoked,
suspended, or surrendered, or the individual or
the entity is excluded or suspended from a Fed-
eral or State health care program.

‘‘(F) In the case of an exclusion of an individ-
ual or entity under subsection (b)(6)(B), the pe-
riod of the exclusion shall be not less than 1
year.’’.
SEC. 513. PERMISSIVE EXCLUSION OF INDIVID-

UALS WITH OWNERSHIP OR CON-
TROL INTEREST IN SANCTIONED EN-
TITIES.

Section 1128(b) (42 U.S.C. 1320a–7(b)) is
amended by adding at the end the following
new paragraph:

‘‘(15) INDIVIDUALS CONTROLLING A SANCTIONED
ENTITY.—(A) Any individual—

‘‘(i) who has a direct or indirect ownership or
control interest in a sanctioned entity and who
knows or should know (as defined in section
1128A(i)(6)) of the action constituting the basis
for the conviction or exclusion described in sub-
paragraph (B); or

‘‘(ii) who is an officer or managing employee
(as defined in section 1126(b)) of such an entity.

‘‘(B) For purposes of subparagraph (A), the
term ‘sanctioned entity’ means an entity—

‘‘(i) that has been convicted of any offense de-
scribed in subsection (a) or in paragraph (1), (2),
or (3) of this subsection; or

‘‘(ii) that has been excluded from participa-
tion under a program under title XVIII or under
a State health care program.’’.
SEC. 514. SANCTIONS AGAINST PRACTITIONERS

AND PERSONS FOR FAILURE TO
COMPLY WITH STATUTORY OBLIGA-
TIONS.

(a) MINIMUM PERIOD OF EXCLUSION FOR
PRACTITIONERS AND PERSONS FAILING TO MEET
STATUTORY OBLIGATIONS.—

(1) IN GENERAL.—The second sentence of sec-
tion 1156(b)(1) (42 U.S.C. 1320c–5(b)(1)) is

amended by striking ‘‘may prescribe)’’ and in-
serting ‘‘may prescribe, except that such period
may not be less than 1 year)’’.

(2) CONFORMING AMENDMENT.—Section
1156(b)(2) (42 U.S.C. 1320c–5(b)(2)) is amended
by striking ‘‘shall remain’’ and inserting ‘‘shall
(subject to the minimum period specified in the
second sentence of paragraph (1)) remain’’.

(b) REPEAL OF ‘‘UNWILLING OR UNABLE’’ CON-
DITION FOR IMPOSITION OF SANCTION.—Section
1156(b)(1) (42 U.S.C. 1320c–5(b)(1)) is amended—

(1) in the second sentence, by striking ‘‘and
determines’’ and all that follows through ‘‘such
obligations,’’; and

(2) by striking the third sentence.
SEC. 515. INTERMEDIATE SANCTIONS FOR MEDI-

CARE HEALTH MAINTENANCE ORGA-
NIZATIONS.

(a) APPLICATION OF INTERMEDIATE SANCTIONS
FOR ANY PROGRAM VIOLATIONS.—

(1) IN GENERAL.—Section 1876(i)(1) (42 U.S.C.
1395mm(i)(1)) is amended by striking ‘‘the Sec-
retary may terminate’’ and all that follows and
inserting ‘‘in accordance with procedures estab-
lished under paragraph (9), the Secretary may
at any time terminate any such contract or may
impose the intermediate sanctions described in
paragraph (6)(B) or (6)(C) (whichever is appli-
cable) on the eligible organization if the Sec-
retary determines that the organization—

‘‘(A) has failed substantially to carry out the
contract;

‘‘(B) is carrying out the contract in a manner
substantially inconsistent with the efficient and
effective administration of this section; or

‘‘(C) no longer substantially meets the appli-
cable conditions of subsections (b), (c), (e), and
(f).’’.

(2) OTHER INTERMEDIATE SANCTIONS FOR MIS-
CELLANEOUS PROGRAM VIOLATIONS.—Section
1876(i)(6) (42 U.S.C. 1395mm(i)(6)) is amended by
adding at the end the following new subpara-
graph:

‘‘(C) In the case of an eligible organization for
which the Secretary makes a determination
under paragraph (1) the basis of which is not
described in subparagraph (A), the Secretary
may apply the following intermediate sanctions:

‘‘(i) Civil money penalties of not more than
$25,000 for each determination under paragraph
(1) if the deficiency that is the basis of the de-
termination has directly adversely affected (or
has the substantial likelihood of adversely af-
fecting) an individual covered under the organi-
zation’s contract.

‘‘(ii) Civil money penalties of not more than
$10,000 for each week beginning after the initi-
ation of procedures by the Secretary under
paragraph (9) during which the deficiency that
is the basis of a determination under paragraph
(1) exists.

‘‘(iii) Suspension of enrollment of individuals
under this section after the date the Secretary
notifies the organization of a determination
under paragraph (1) and until the Secretary is
satisfied that the deficiency that is the basis for
the determination has been corrected and is not
likely to recur.’’.

(3) PROCEDURES FOR IMPOSING SANCTIONS.—
Section 1876(i) (42 U.S.C. 1395mm(i)) is amended
by adding at the end the following new para-
graph:

‘‘(9) The Secretary may terminate a contract
with an eligible organization under this section
or may impose the intermediate sanctions de-
scribed in paragraph (6) on the organization in
accordance with formal investigation and com-
pliance procedures established by the Secretary
under which—

‘‘(A) the Secretary first provides the organiza-
tion with the reasonable opportunity to develop
and implement a corrective action plan to cor-
rect the deficiencies that were the basis of the
Secretary’s determination under paragraph (1)
and the organization fails to develop or imple-
ment such a plan;

‘‘(B) in deciding whether to impose sanctions,
the Secretary considers aggravating factors such
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as whether an organization has a history of de-
ficiencies or has not taken action to correct defi-
ciencies the Secretary has brought to the organi-
zation’s attention;

‘‘(C) there are no unreasonable or unneces-
sary delays between the finding of a deficiency
and the imposition of sanctions; and

‘‘(D) the Secretary provides the organization
with reasonable notice and opportunity for
hearing (including the right to appeal an initial
decision) before imposing any sanction or termi-
nating the contract.’’.

(4) CONFORMING AMENDMENTS.—Section
1876(i)(6)(B) (42 U.S.C. 1395mm(i)(6)(B)) is
amended by striking the second sentence.

(b) AGREEMENTS WITH PEER REVIEW ORGANI-
ZATIONS.—Section 1876(i)(7)(A) (42 U.S.C.
1395mm(i)(7)(A)) is amended by striking ‘‘an
agreement’’ and inserting ‘‘a written agree-
ment’’.

(c) EFFECTIVE DATE.—The amendments made
by this section shall apply with respect to con-
tract years beginning on or after January 1,
1997.
SEC. 516. ADDITIONAL EXCEPTIONS TO ANTI-

KICKBACK PENALTIES FOR RISK-
SHARING ARRANGEMENTS.

(a) IN GENERAL.—Section 1128B(b)(3) (42
U.S.C. 1320a–7b(b)(3)) is amended—

(1) by striking ‘‘and’’ at the end of subpara-
graph (D);

(2) by striking the period at the end of sub-
paragraph (E) and inserting ‘‘; and’’; and

(3) by adding at the end the following new
subparagraph:

‘‘(F) any remuneration between an organiza-
tion and an individual or entity providing items
or services pursuant to a written agreement be-
tween the organization and the individual or
entity if the organization is an eligible organiza-
tion under section 1876, or if the written agree-
ment places the individual or entity at substan-
tial financial risk for the cost or utilization of
the items or services, or a combination thereof,
which the individual or entity is obligated to
provide, whether through a withhold or capita-
tion, or other similar risk arrangements which
places the individual or entity at substantial fi-
nancial risk.’’.

(b) REGULATIONS.—Section 1128B(b) (42 U.S.C.
1320a–7b(b)) is amended by adding at the end
the following new paragraph:

‘‘(4) The Secretary, in consultation with the
Attorney General, not later than 1 year after
the date of enactment of Health Insurance Re-
form Act of 1996, and not less than every 2 years
thereafter, shall promulgate regulations to de-
fine substantial financial risk as necessary to
protect against program or patient abuse.’’.
SEC. 517. EFFECTIVE DATE.

Except as otherwise provided, the amendments
made by this subtitle shall take effect January
1, 1997.

Subtitle C—Data Collection and
Miscellaneous Provisions

SEC. 521. ESTABLISHMENT OF THE HEALTH CARE
FRAUD AND ABUSE DATA COLLEC-
TION PROGRAM.

(a) IN GENERAL.—Title XI (42 U.S.C. 1301 et
seq.), as amended by sections 501 and 505, is
amended by inserting after section 1128D the
following new section:

‘‘HEALTH CARE FRAUD AND ABUSE DATA
COLLECTION PROGRAM

‘‘SEC. 1128E. (a) GENERAL PURPOSE.—Not later
than January 1, 1997, the Secretary shall estab-
lish a national health care fraud and abuse
data collection program for the reporting of
final adverse actions (not including settlements
in which no findings of liability have been
made) against health care providers, suppliers,
or practitioners as required by subsection (b),
with access as set forth in subsection (c).

‘‘(b) REPORTING OF INFORMATION.—
‘‘(1) IN GENERAL.—Each Government agency

and health plan shall report any final adverse
action (not including settlements in which no

findings of liability have been made) taken
against a health care provider, supplier, or
practitioner.

‘‘(2) INFORMATION TO BE REPORTED.—The in-
formation to be reported under paragraph (1) in-
cludes:

‘‘(A) The name and TIN (as defined in section
7701(a)(41) of the Internal Revenue Code of
1986) of any health care provider, supplier, or
practitioner who is the subject of a final adverse
action.

‘‘(B) The name (if known) of any health care
entity with which a health care provider, sup-
plier, or practitioner is affiliated or associated.

‘‘(C) The nature of the final adverse action
and whether such action is on appeal.

‘‘(D) A description of the acts or omissions
and injuries upon which the final adverse ac-
tion was based, and such other information as
the Secretary determines by regulation is re-
quired for appropriate interpretation of infor-
mation reported under this section.

‘‘(3) CONFIDENTIALITY.—In determining what
information is required, the Secretary shall in-
clude procedures to assure that the privacy of
individuals receiving health care services is ap-
propriately protected.

‘‘(4) TIMING AND FORM OF REPORTING.—The
information required to be reported under this
subsection shall be reported regularly (but not
less often than monthly) and in such form and
manner as the Secretary prescribes. Such infor-
mation shall first be required to be reported on
a date specified by the Secretary.

‘‘(5) TO WHOM REPORTED.—The information
required to be reported under this subsection
shall be reported to the Secretary.

‘‘(c) DISCLOSURE AND CORRECTION OF INFOR-
MATION.—

‘‘(1) DISCLOSURE.—With respect to the infor-
mation about final adverse actions (not includ-
ing settlements in which no findings of liability
have been made) reported to the Secretary under
this section respecting a health care provider,
supplier, or practitioner, the Secretary shall, by
regulation, provide for—

‘‘(A) disclosure of the information, upon re-
quest, to the health care provider, supplier, or
licensed practitioner, and

‘‘(B) procedures in the case of disputed accu-
racy of the information.

‘‘(2) CORRECTIONS.—Each Government agency
and health plan shall report corrections of in-
formation already reported about any final ad-
verse action taken against a health care pro-
vider, supplier, or practitioner, in such form and
manner that the Secretary prescribes by regula-
tion.

‘‘(d) ACCESS TO REPORTED INFORMATION.—
‘‘(1) AVAILABILITY.—The information in this

database shall be available to Federal and State
government agencies and health plans pursuant
to procedures that the Secretary shall provide
by regulation.

‘‘(2) FEES FOR DISCLOSURE.—The Secretary
may establish or approve reasonable fees for the
disclosure of information in this database (other
than with respect to requests by Federal agen-
cies). The amount of such a fee shall be suffi-
cient to recover the full costs of operating the
database. Such fees shall be available to the
Secretary or, in the Secretary’s discretion to the
agency designated under this section to cover
such costs.

‘‘(e) PROTECTION FROM LIABILITY FOR RE-
PORTING.—No person or entity, including the
agency designated by the Secretary in sub-
section (b)(5) shall be held liable in any civil ac-
tion with respect to any report made as required
by this section, without knowledge of the falsity
of the information contained in the report.

‘‘(f) COORDINATION WITH NATIONAL PRACTI-
TIONER DATA BANK.—The Secretary shall imple-
ment this section in such a manner as to avoid
duplication with the reporting requirements es-
tablished for the National Practitioner Data
Bank under the Health Care Quality Improve-
ment Act of 1986 (42 U.S.C. 11101 et seq.).

‘‘(g) DEFINITIONS AND SPECIAL RULES.—For
purposes of this section:

‘‘(1) FINAL ADVERSE ACTION.—
‘‘(A) IN GENERAL.—The term ‘final adverse ac-

tion’ includes:
‘‘(i) Civil judgments against a health care pro-

vider, supplier, or practitioner in Federal or
State court related to the delivery of a health
care item or service.

‘‘(ii) Federal or State criminal convictions re-
lated to the delivery of a health care item or
service.

‘‘(iii) Actions by Federal or State agencies re-
sponsible for the licensing and certification of
health care providers, suppliers, and licensed
health care practitioners, including—

‘‘(I) formal or official actions, such as revoca-
tion or suspension of a license (and the length
of any such suspension), reprimand, censure or
probation,

‘‘(II) any other loss of license or the right to
apply for, or renew, a license of the provider,
supplier, or practitioner, whether by operation
of law, voluntary surrender, non-renewability,
or otherwise, or

‘‘(III) any other negative action or finding by
such Federal or State agency that is publicly
available information.

‘‘(iv) Exclusion from participation in Federal
or State health care programs due to program
violations.

‘‘(v) Any other adjudicated actions or deci-
sions that the Secretary shall establish by regu-
lation.

‘‘(B) EXCEPTION.—The term does not include
any action with respect to a malpractice claim.

‘‘(2) PRACTITIONER.—The terms ‘licensed
health care practitioner’, ‘licensed practitioner’,
and ‘practitioner’ mean, with respect to a State,
an individual who is licensed or otherwise au-
thorized by the State to provide health care
services (or any individual who, without au-
thority holds himself or herself out to be so li-
censed or authorized).

‘‘(3) GOVERNMENT AGENCY.—The term ‘Gov-
ernment agency’ shall include:

‘‘(A) The Department of Justice.
‘‘(B) The Department of Health and Human

Services.
‘‘(C) Any other Federal agency that either ad-

ministers or provides payment for the delivery of
health care services, including, but not limited
to the Department of Defense and the Veterans’
Administration.

‘‘(D) State law enforcement agencies.
‘‘(E) State medicaid fraud control units.
‘‘(F) Federal or State agencies responsible for

the licensing and certification of health care
providers and licensed health care practitioners.

‘‘(4) HEALTH PLAN.—The term ‘health plan’
has the meaning given such term by section
1128C(c).

‘‘(5) DETERMINATION OF CONVICTION.—For
purposes of paragraph (1), the existence of a
conviction shall be determined under paragraph
(4) of section 1128(i).’’.

(b) IMPROVED PREVENTION IN ISSUANCE OF
MEDICARE PROVIDER NUMBERS.—Section 1842(r)
(42 U.S.C. 1395u(r)) is amended by adding at the
end the following new sentence: ‘‘Under such
system, the Secretary may impose appropriate
fees on such physicians to cover the costs of in-
vestigation and recertification activities with re-
spect to the issuance of the identifiers.’’.

Subtitle D—Civil Monetary Penalties
SEC. 531. SOCIAL SECURITY ACT CIVIL MONETARY

PENALTIES.
(a) GENERAL CIVIL MONETARY PENALTIES.—

Section 1128A (42 U.S.C. 1320a–7a) is amended
as follows:

(1) In the third sentence of subsection (a), by
striking ‘‘programs under title XVIII’’ and in-
serting ‘‘Federal health care programs (as de-
fined in section 1128B(f)(1))’’.

(2) In subsection (f)—
(A) by redesignating paragraph (3) as para-

graph (4); and
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(B) by inserting after paragraph (2) the fol-

lowing new paragraph:
‘‘(3) With respect to amounts recovered arising

out of a claim under a Federal health care pro-
gram (as defined in section 1128B(f)), the por-
tion of such amounts as is determined to have
been paid by the program shall be repaid to the
program, and the portion of such amounts at-
tributable to the amounts recovered under this
section by reason of the amendments made by
the Health Insurance Reform Act of 1996 (as es-
timated by the Secretary) shall be deposited into
the Federal Hospital Insurance Trust Fund pur-
suant to section 1817(k)(2)(C).’’.

(3) In subsection (i)—
(A) in paragraph (2), by striking ‘‘title V,

XVIII, XIX, or XX of this Act’’ and inserting
‘‘a Federal health care program (as defined in
section 1128B(f))’’,

(B) in paragraph (4), by striking ‘‘a health in-
surance or medical services program under title
XVIII or XIX of this Act’’ and inserting ‘‘a Fed-
eral health care program (as so defined)’’, and

(C) in paragraph (5), by striking ‘‘title V,
XVIII, XIX, or XX’’ and inserting ‘‘a Federal
health care program (as so defined)’’.

(4) By adding at the end the following new
subsection:

‘‘(m)(1) For purposes of this section, with re-
spect to a Federal health care program not con-
tained in this Act, references to the Secretary in
this section shall be deemed to be references to
the Secretary or Administrator of the depart-
ment or agency with jurisdiction over such pro-
gram and references to the Inspector General of
the Department of Health and Human Services
in this section shall be deemed to be references
to the Inspector General of the applicable de-
partment or agency.

‘‘(2)(A) The Secretary and Administrator of
the departments and agencies referred to in
paragraph (1) may include in any action pursu-
ant to this section, claims within the jurisdic-
tion of other Federal departments or agencies as
long as the following conditions are satisfied:

‘‘(i) The case involves primarily claims submit-
ted to the Federal health care programs of the
department or agency initiating the action.

‘‘(ii) The Secretary or Administrator of the de-
partment or agency initiating the action gives
notice and an opportunity to participate in the
investigation to the Inspector General of the de-
partment or agency with primary jurisdiction
over the Federal health care programs to which
the claims were submitted.

‘‘(B) If the conditions specified in subpara-
graph (A) are fulfilled, the Inspector General of
the department or agency initiating the action is
authorized to exercise all powers granted under
the Inspector General Act of 1978 with respect to
the claims submitted to the other departments or
agencies to the same manner and extent as pro-
vided in that Act with respect to claims submit-
ted to such departments or agencies.’’.

(b) EXCLUDED INDIVIDUAL RETAINING OWNER-
SHIP OR CONTROL INTEREST IN PARTICIPATING
ENTITY.—Section 1128A(a) (42 U.S.C. 1320a–
7a(a)) is amended—

(1) by striking ‘‘or’’ at the end of paragraph
(1)(D);

(2) by striking ‘‘, or’’ at the end of paragraph
(2) and inserting a semicolon;

(3) by striking the semicolon at the end of
paragraph (3) and inserting ‘‘; or’’; and

(4) by inserting after paragraph (3) the follow-
ing new paragraph:

‘‘(4) in the case of a person who is not an or-
ganization, agency, or other entity, is excluded
from participating in a program under title
XVIII or a State health care program in accord-
ance with this subsection or under section 1128
and who, at the time of a violation of this sub-
section—

‘‘(i) retains a direct or indirect ownership or
control interest in an entity that is participating
in a program under title XVIII or a State health
care program, and who knows or should know
of the action constituting the basis for the ex-
clusion; or

‘‘(ii) is an officer or managing employee (as
defined in section 1126(b)) of such an entity;’’.

(c) MODIFICATIONS OF AMOUNTS OF PENALTIES
AND ASSESSMENTS.—Section 1128A(a) (42 U.S.C.
1320a–7a(a)), as amended by subsection (b), is
amended in the matter following paragraph
(4)—

(1) by striking ‘‘$2,000’’ and inserting
‘‘$10,000’’;

(2) by inserting ‘‘; in cases under paragraph
(4), $10,000 for each day the prohibited relation-
ship occurs’’ after ‘‘false or misleading informa-
tion was given’’; and

(3) by striking ‘‘twice the amount’’ and insert-
ing ‘‘3 times the amount’’.

(d) CLAIM FOR ITEM OR SERVICE BASED ON IN-
CORRECT CODING OR MEDICALLY UNNECESSARY
SERVICES.—Section 1128A(a)(1) (42 U.S.C. 1320a–
7a(a)(1)), as amended by subsection (b), is
amended—

(1) in subparagraph (A) by striking
‘‘claimed,’’ and inserting ‘‘claimed, including
any person who engages in a pattern or practice
of presenting or causing to be presented a claim
for an item or service that is based on a code
that the person knows or should know will re-
sult in a greater payment to the person than the
code the person knows or should know is appli-
cable to the item or service actually provided,’’;

(2) in subparagraph (C), by striking ‘‘or’’ at
the end;

(3) in subparagraph (D), by striking the semi-
colon and inserting ‘‘, or’’; and

(4) by inserting after subparagraph (D) the
following new subparagraph:

‘‘(E) is for a medical or other item or service
that a person knows or should know is not
medically necessary; or’’.

(e) SANCTIONS AGAINST PRACTITIONERS AND
PERSONS FOR FAILURE TO COMPLY WITH STATU-
TORY OBLIGATIONS.—Section 1156(b)(3) (42
U.S.C. 1320c–5(b)(3)) is amended by striking
‘‘the actual or estimated cost’’ and inserting
‘‘up to $10,000 for each instance’’.

(f) PROCEDURAL PROVISIONS.—Section
1876(i)(6) (42 U.S.C. 1395mm(i)(6)), as amended
by section 515(a)(2), is amended by adding at
the end the following new subparagraph:

‘‘(D) The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a
civil money penalty under subparagraph (B)(i)
or (C)(i) in the same manner as such provisions
apply to a civil money penalty or proceeding
under section 1128A(a).’’.

(g) PROHIBITION AGAINST OFFERING INDUCE-
MENTS TO INDIVIDUALS ENROLLED UNDER PRO-
GRAMS OR PLANS.—

(1) OFFER OF REMUNERATION.—Section
1128A(a) (42 U.S.C. 1320a–7a(a)), as amended by
subsection (b), is amended—

(A) by striking ‘‘or’’ at the end of paragraph
(1)(D);

(B) by striking the semicolon at the end of
paragraph (4) and inserting ‘‘; or’’; and

(C) by inserting after paragraph (4) the fol-
lowing new paragraph:

‘‘(5) offers to or transfers remuneration to any
individual eligible for benefits under title XVIII
of this Act, or under a State health care pro-
gram (as defined in section 1128(h)) that such
person knows or should know is likely to influ-
ence such individual to order or receive from a
particular provider, practitioner, or supplier
any item or service for which payment may be
made, in whole or in part, under title XVIII, or
a State health care program (as so defined);’’.

(2) REMUNERATION DEFINED.—Section 1128A(i)
(42 U.S.C. 1320a–7a(i)) is amended by adding the
following new paragraph:

‘‘(6) The term ‘remuneration’ includes the
waiver of coinsurance and deductible amounts
(or any part thereof), and transfers of items or
services for free or for other than fair market
value. The term ‘remuneration’ does not in-
clude—

‘‘(A) the waiver of coinsurance and deductible
amounts by a person, if—

‘‘(i) the waiver is not offered as part of any
advertisement or solicitation;

‘‘(ii) the person does not routinely waive coin-
surance or deductible amounts; and

‘‘(iii) the person—
‘‘(I) waives the coinsurance and deductible

amounts after determining in good faith that
the individual is in financial need;

‘‘(II) fails to collect coinsurance or deductible
amounts after making reasonable collection ef-
forts; or

‘‘(III) provides for any permissible waiver as
specified in section 1128B(b)(3) or in regulations
issued by the Secretary;

‘‘(B) differentials in coinsurance and deduct-
ible amounts as part of a benefit plan design as
long as the differentials have been disclosed in
writing to all beneficiaries, third party payers,
and providers, to whom claims are presented
and as long as the differentials meet the stand-
ards as defined in regulations promulgated by
the Secretary not later than 180 days after the
date of the enactment of the Health Insurance
Reform Act of 1996; or

‘‘(C) incentives given to individuals to pro-
mote the delivery of preventive care as deter-
mined by the Secretary in regulations so pro-
mulgated.’’.

(h) EFFECTIVE DATE.—The amendments made
by this section shall take effect January 1, 1997.

Subtitle E—Amendments to Criminal Law
SEC. 541. HEALTH CARE FRAUD.

(a) IN GENERAL.—
(1) FINES AND IMPRISONMENT FOR HEALTH

CARE FRAUD VIOLATIONS.—Chapter 63 of title 18,
United States Code, is amended by adding at the
end the following new section:
‘‘§ 1347. Health care fraud

‘‘Whoever knowingly and willfully executes,
or attempts to execute, a scheme or artifice—

‘‘(1) to defraud any health care program, in
connection with the delivery of or payment for
health care benefits, items, or services; or

‘‘(2) to obtain, by means of false or fraudulent
pretenses, representations, or promises, any of
the money or property owned by, or under the
custody or control of, any health care program
in connection with the delivery of or payment
for health care benefits, items, or services;
shall be fined under this title or imprisoned not
more than 10 years, or both. If the violation re-
sults in serious bodily injury (as defined in sec-
tion 1365(g)(3) of this title), such person may be
imprisoned for any term of years.’’.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 63 of title 18,
United States Code, is amended by adding at the
end the following:
‘‘1347. Health care fraud.’’.

(b) CRIMINAL FINES DEPOSITED IN FEDERAL
HOSPITAL INSURANCE TRUST FUND.—The Sec-
retary of the Treasury shall deposit into the
Federal Hospital Insurance Trust Fund pursu-
ant to section 1817(k)(2)(C) of the Social Secu-
rity Act, as added by section 501(b), an amount
equal to the criminal fines imposed under sec-
tion 1347 of title 18, United States Code (relating
to health care fraud).
SEC. 542. FORFEITURES FOR FEDERAL HEALTH

CARE OFFENSES.
(a) IN GENERAL.—Section 982(a) of title 18,

United States Code, is amended by adding after
paragraph (5) the following new paragraph:

‘‘(6)(A) The court, in imposing sentence on a
person convicted of a Federal health care of-
fense, shall order the person to forfeit property,
real or personal, that constitutes or is derived,
directly or indirectly, from gross proceeds trace-
able to the commission of the offense.

‘‘(B) For purposes of this paragraph, the term
‘Federal health care offense’ means a violation
of, or a criminal conspiracy to violate—

‘‘(i) section 1347 of this title;
‘‘(ii) section 1128B of the Social Security Act;

and
‘‘(iii) sections 287, 371, 664, 666, 669, 1001, 1027,

1341, 1343, 1920, or 1954 of this title if the viola-
tion or conspiracy relates to health care
fraud.’’.
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(b) CONFORMING AMENDMENT.—Section

982(b)(1)(A) of title 18, United States Code, is
amended by inserting ‘‘or (a)(6)’’ after ‘‘(a)(1)’’.

(c) PROPERTY FORFEITED DEPOSITED IN FED-
ERAL HOSPITAL INSURANCE TRUST FUND.—

(1) IN GENERAL.—After the payment of the
costs of asset forfeiture has been made, and not-
withstanding any other provision of law, the
Secretary of the Treasury shall deposit into the
Federal Hospital Insurance Trust Fund pursu-
ant to section 1817(k)(2)(C) of the Social Secu-
rity Act, as added by section 501(b), an amount
equal to the net amount realized from the for-
feiture of property by reason of a Federal health
care offense pursuant to section 982(a)(6) of title
18, United States Code.

(2) COSTS OF ASSET FORFEITURE.—For pur-
poses of paragraph (1), the term ‘‘payment of
the costs of asset forfeiture’’ means—

(A) the payment, at the discretion of the At-
torney General, of any expenses necessary to
seize, detain, inventory, safeguard, maintain,
advertise, sell, or dispose of property under sei-
zure, detention, or forfeited, or of any other
necessary expenses incident to the seizure, de-
tention, forfeiture, or disposal of such property,
including payment for—

(i) contract services,
(ii) the employment of outside contractors to

operate and manage properties or provide other
specialized services necessary to dispose of such
properties in an effort to maximize the return
from such properties; and

(iii) reimbursement of any Federal, State, or
local agency for any expenditures made to per-
form the functions described in this subpara-
graph;

(B) at the discretion of the Attorney General,
the payment of awards for information or assist-
ance leading to a civil or criminal forfeiture in-
volving any Federal agency participating in the
Health Care Fraud and Abuse Control Account;

(C) the compromise and payment of valid liens
and mortgages against property that has been
forfeited, subject to the discretion of the Attor-
ney General to determine the validity of any
such lien or mortgage and the amount of pay-
ment to be made, and the employment of attor-
neys and other personnel skilled in State real es-
tate law as necessary;

(D) payment authorized in connection with
remission or mitigation procedures relating to
property forfeited; and

(E) the payment of State and local property
taxes on forfeited real property that accrued be-
tween the date of the violation giving rise to the
forfeiture and the date of the forfeiture order.
SEC. 543. INJUNCTIVE RELIEF RELATING TO FED-

ERAL HEALTH CARE OFFENSES.
(a) IN GENERAL.—Section 1345(a)(1) of title 18,

United States Code, is amended—
(1) by striking ‘‘or’’ at the end of subpara-

graph (A);
(2) by inserting ‘‘or’’ at the end of subpara-

graph (B); and
(3) by adding at the end the following new

subparagraph:
‘‘(C) committing or about to commit a Federal

health care offense (as defined in section
982(a)(6)(B) of this title);’’.

(b) FREEZING OF ASSETS.—Section 1345(a)(2) of
title 18, United States Code, is amended by in-
serting ‘‘or a Federal health care offense (as de-
fined in section 982(a)(6)(B))’’ after ‘‘title)’’.
SEC. 544. FALSE STATEMENTS.

(a) IN GENERAL.—Chapter 47 of title 18, Unit-
ed States Code, is amended by adding at the end
the following new section:
‘‘§ 1033. False statements relating to health

care matters
‘‘Whoever, in any matter involving a health

care program, knowingly and willfully—
‘‘(1) falsifies, conceals, or covers up by any

trick, scheme, or device a material fact, or
‘‘(2) makes any materially false, fictitious, or

fraudulent statement or representation, or
makes or uses any materially false writing or

document knowing the same to contain any ma-
terially false, fictitious, or fraudulent statement
or entry,
shall be fined under this title or imprisoned not
more than 5 years, or both.’’.

(b) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 47 of title 18,
United States Code, is amended by adding at the
end the following:
‘‘1033. False statements relating to health care

matters.’’.
SEC. 545. OBSTRUCTION OF CRIMINAL INVES-

TIGATIONS OF FEDERAL HEALTH
CARE OFFENSES.

(a) IN GENERAL.—Chapter 73 of title 18, Unit-
ed States Code, is amended by adding at the end
the following new section:
‘‘§ 1518. Obstruction of criminal investigations

of Federal health care offenses
‘‘(a) Whoever willfully prevents, obstructs,

misleads, delays or attempts to prevent, ob-
struct, mislead, or delay the communication of
information or records relating to a Federal
health care offense to a criminal investigator
shall be fined under this title or imprisoned not
more than 5 years, or both.

‘‘(b) As used in this section the term ‘Federal
health care offense’ has the same meaning given
such term in section 982(a)(6)(B) of this title.

‘‘(c) As used in this section the term ‘criminal
investigator’ means any individual duly author-
ized by a department, agency, or armed force of
the United States to conduct or engage in inves-
tigations for prosecutions for violations of
health care offenses.’’.

(b) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 73 of title 18,
United States Code, is amended by adding at the
end the following:
‘‘1518. Obstruction of Criminal Investigations of

Federal Health Care Offenses.’’.
SEC. 546. THEFT OR EMBEZZLEMENT.

(a) IN GENERAL.—Chapter 31 of title 18, Unit-
ed States Code, is amended by adding at the end
the following new section:
‘‘§ 669. Theft or embezzlement in connection

with health care
‘‘Whoever willfully embezzles, steals, or other-

wise willfully and unlawfully converts to the
use of any person other than the rightful owner,
or intentionally misapplies any of the moneys,
funds, securities, premiums, credits, property, or
other assets of a health care program, shall be
fined under this title or imprisoned not more
than 10 years, or both.’’.

(b) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 31 of title 18,
United States Code, is amended by adding at the
end the following:
‘‘669. Theft or Embezzlement in Connection with

Health Care.’’.
SEC. 547. LAUNDERING OF MONETARY INSTRU-

MENTS.
Section 1956(c)(7) of title 18, United States

Code, is amended by adding at the end the fol-
lowing new subparagraph:

‘‘(F) Any act or activity constituting an of-
fense involving a Federal health care offense as
that term is defined in section 982(a)(6)(B) of
this title.’’.
SEC. 548. AUTHORIZED INVESTIGATIVE DEMAND

PROCEDURES.
(a) IN GENERAL.—Chapter 233 of title 18, Unit-

ed States Code, is amended by adding after sec-
tion 3485 the following new section:
‘‘§ 3486. Authorized investigative demand pro-

cedures
‘‘(a)(1)(A) In any investigation relating to

functions set forth in paragraph (2), the Attor-
ney General or designee may issue in writing
and cause to be served a subpoena compelling
production of any records (including any books,
papers, documents, electronic media, or other
objects or tangible things), which may be rel-
evant to an authorized law enforcement inquiry,

that a person or legal entity may possess or
have care, custody, or control.

‘‘(B) A custodian of records may be required
to give testimony concerning the production and
authentication of such records.

‘‘(C) The production of records may be re-
quired from any place in any State or in any
territory or other place subject to the jurisdic-
tion of the United States at any designated
place; except that such production shall not be
required more than 500 miles distant from the
place where the subpoena is served.

‘‘(D) Witnesses summoned under this section
shall be paid the same fees and mileage that are
paid witnesses in the courts of the United
States.

‘‘(E) A subpoena requiring the production of
records shall describe the objects required to be
produced and prescribe a return date within a
reasonable period of time within which the ob-
jects can be assembled and made available.

‘‘(2) Investigative demands utilizing an ad-
ministrative subpoena are authorized for any
investigation with respect to any act or activity
constituting or involving health care fraud, in-
cluding a scheme or artifice—

‘‘(A) to defraud any health care program, in
connection with the delivery of or payment for
health care benefits, items, or services; or

‘‘(B) to obtain, by means of false or fraudu-
lent pretenses, representations, or promises, any
of the money or property owned by, or under
the custody or control of, any health care pro-
gram in connection with the delivery of or pay-
ment for health care benefits, items, or services.

‘‘(b)(1) A subpoena issued under this section
may be served by any person designated in the
subpoena to serve it.

‘‘(2) Service upon a natural person may be
made by personal delivery of the subpoena to
such person.

‘‘(3) Service may be made upon a domestic or
foreign association which is subject to suit
under a common name, by delivering the sub-
poena to an officer, to a managing or general
agent, or to any other agent authorized by ap-
pointment or by law to receive service of process.

‘‘(4) The affidavit of the person serving the
subpoena entered on a true copy thereof by the
person serving it shall be proof of service.

‘‘(c)(1) In the case of contumacy by or refusal
to obey a subpoena issued to any person, the At-
torney General may invoke the aid of any court
of the United States within the jurisdiction of
which the investigation is carried on or of which
the subpoenaed person is an inhabitant, or in
which such person carries on business or may be
found, to compel compliance with the subpoena.

‘‘(2) The court may issue an order requiring
the subpoenaed person to appear before the At-
torney General to produce records, if so ordered,
or to give testimony required under subsection
(a)(1)(B).

‘‘(3) Any failure to obey the order of the court
may be punished by the court as a contempt
thereof.

‘‘(4) All process in any such case may be
served in any judicial district in which such
person may be found.

‘‘(d) Notwithstanding any Federal, State, or
local law, any person, including officers,
agents, and employees, receiving a subpoena
under this section, who complies in good faith
with the subpoena and thus produces the mate-
rials sought, shall not be liable in any court of
any State or the United States to any customer
or other person for such production or for non-
disclosure of that production to the customer.

‘‘(e)(1) Health information about an individ-
ual that is disclosed under this section may not
be used in, or disclosed to any person for use in,
any administrative, civil, or criminal action or
investigation directed against the individual
who is the subject of the information unless the
action or investigation arises out of and is di-
rectly related to receipt of health care or pay-
ment for health care or action involving a
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fraudulent claim related to health; or if author-
ized by an appropriate order of a court of com-
petent jurisdiction, granted after application
showing good cause therefor.

‘‘(2) In assessing good cause, the court shall
weigh the public interest and the need for dis-
closure against the injury to the patient, to the
physician-patient relationship, and to the treat-
ment services.

‘‘(3) Upon the granting of such order, the
court, in determining the extent to which any
disclosure of all or any part of any record is
necessary, shall impose appropriate safeguards
against unauthorized disclosure.’’.

(b) CLERICAL AMENDMENT.—The table of sec-
tions for chapter 223 of title 18, United States
Code, is amended by inserting after the item re-
lating to section 3405 the following new item:
‘‘3486. Authorized investigative demand proce-

dures.’’.
(c) CONFORMING AMENDMENT.—Section

1510(b)(3)(B) of title 18, United States Code, is
amended by inserting ‘‘or a Department of Jus-
tice subpoena (issued under section 3486),’’ after
‘‘subpoena’’.
TITLE VI—INTERNAL REVENUE CODE AND

OTHER PROVISIONS
SEC. 600. REFERENCES.

Except as otherwise expressly provided, when-
ever in this title an amendment or repeal is ex-
pressed in terms of an amendment to, or repeal
of, a section or other provision, the reference
shall be considered to be made to a section or
other provision of the Internal Revenue Code of
1986.

Subtitle A—Foreign Trust Tax Compliance
SEC. 601. IMPROVED INFORMATION REPORTING

ON FOREIGN TRUSTS.
(a) IN GENERAL.—Section 6048 (relating to re-

turns as to certain foreign trusts) is amended to
read as follows:
‘‘SEC. 6048. INFORMATION WITH RESPECT TO

CERTAIN FOREIGN TRUSTS.
‘‘(a) NOTICE OF CERTAIN EVENTS.—
‘‘(1) GENERAL RULE.—On or before the 90th

day (or such later day as the Secretary may pre-
scribe) after any reportable event, the respon-
sible party shall provide written notice of such
event to the Secretary in accordance with para-
graph (2).

‘‘(2) CONTENTS OF NOTICE.—The notice re-
quired by paragraph (1) shall contain such in-
formation as the Secretary may prescribe, in-
cluding—

‘‘(A) the amount of money or other property
(if any) transferred to the trust in connection
with the reportable event, and

‘‘(B) the identity of the trust and of each
trustee and beneficiary (or class of beneficiaries)
of the trust.

‘‘(3) REPORTABLE EVENT.—For purposes of
this subsection—

‘‘(A) IN GENERAL.—The term ‘reportable event’
means—

‘‘(i) the creation of any foreign trust by a
United States person,

‘‘(ii) the transfer of any money or property
(directly or indirectly) to a foreign trust by a
United States person, including a transfer by
reason of death, and

‘‘(iii) the death of a citizen or resident of the
United States if—

‘‘(I) the decedent was treated as the owner of
any portion of a foreign trust under the rules of
subpart E of part I of subchapter J of chapter 1,
or

‘‘(II) any portion of a foreign trust was in-
cluded in the gross estate of the decedent.

‘‘(B) EXCEPTIONS.—
‘‘(i) FAIR MARKET VALUE SALES.—Subpara-

graph (A)(ii) shall not apply to any transfer of
property to a trust in exchange for consider-
ation of at least the fair market value of the
transferred property. For purposes of the pre-
ceding sentence, consideration other than cash
shall be taken into account at its fair market

value and the rules of section 679(a)(3) shall
apply.

‘‘(ii) DEFERRED COMPENSATION AND CHARI-
TABLE TRUSTS.—Subparagraph (A) shall not
apply with respect to a trust which is—

‘‘(I) described in section 402(b), 404(a)(4), or
404A, or

‘‘(II) determined by the Secretary to be de-
scribed in section 501(c)(3).

‘‘(4) RESPONSIBLE PARTY.—For purposes of
this subsection, the term ‘responsible party’
means—

‘‘(A) the grantor in the case of the creation of
an inter vivos trust,

‘‘(B) the transferor in the case of a reportable
event described in paragraph (3)(A)(ii) other
than a transfer by reason of death, and

‘‘(C) the executor of the decedent’s estate in
any other case.

‘‘(b) UNITED STATES GRANTOR OF FOREIGN
TRUST.—

‘‘(1) IN GENERAL.—If, at any time during any
taxable year of a United States person, such
person is treated as the owner of any portion of
a foreign trust under the rules of subpart E of
part I of subchapter J of chapter 1, such person
shall be responsible to ensure that—

‘‘(A) such trust makes a return for such year
which sets forth a full and complete accounting
of all trust activities and operations for the
year, the name of the United States agent for
such trust, and such other information as the
Secretary may prescribe, and

‘‘(B) such trust furnishes such information as
the Secretary may prescribe to each United
States person (i) who is treated as the owner of
any portion of such trust or (ii) who receives
(directly or indirectly) any distribution from the
trust.

‘‘(2) TRUSTS NOT HAVING UNITED STATES
AGENT.—

‘‘(A) IN GENERAL.—If the rules of this para-
graph apply to any foreign trust, the determina-
tion of amounts required to be taken into ac-
count with respect to such trust by a United
States person under the rules of subpart E of
part I of subchapter J of chapter 1 shall be de-
termined by the Secretary.

‘‘(B) UNITED STATES AGENT REQUIRED.—The
rules of this paragraph shall apply to any for-
eign trust to which paragraph (1) applies unless
such trust agrees (in such manner, subject to
such conditions, and at such time as the Sec-
retary shall prescribe) to authorize a United
States person to act as such trust’s limited agent
solely for purposes of applying sections 7602,
7603, and 7604 with respect to—

‘‘(i) any request by the Secretary to examine
records or produce testimony related to the
proper treatment of amounts required to be
taken into account under the rules referred to in
subparagraph (A), or

‘‘(ii) any summons by the Secretary for such
records or testimony.

The appearance of persons or production of
records by reason of a United States person
being such an agent shall not subject such per-
sons or records to legal process for any purpose
other than determining the correct treatment
under this title of the amounts required to be
taken into account under the rules referred to in
subparagraph (A). A foreign trust which ap-
points an agent described in this subparagraph
shall not be considered to have an office or a
permanent establishment in the United States,
or to be engaged in a trade or business in the
United States, solely because of the activities of
such agent pursuant to this subsection.

‘‘(C) OTHER RULES TO APPLY.—Rules similar
to the rules of paragraphs (2) and (4) of section
6038A(e) shall apply for purposes of this para-
graph.

‘‘(c) REPORTING BY UNITED STATES BENE-
FICIARIES OF FOREIGN TRUSTS.—

‘‘(1) IN GENERAL.—If any United States person
receives (directly or indirectly) during any tax-
able year of such person any distribution from

a foreign trust, such person shall make a return
with respect to such trust for such year which
includes—

‘‘(A) the name of such trust,
‘‘(B) the aggregate amount of the distribu-

tions so received from such trust during such
taxable year, and

‘‘(C) such other information as the Secretary
may prescribe.

‘‘(2) INCLUSION IN INCOME IF RECORDS NOT
PROVIDED.—

‘‘(A) IN GENERAL.—If adequate records are not
provided to the Secretary to determine the prop-
er treatment of any distribution from a foreign
trust, such distribution shall be treated as an
accumulation distribution includible in the gross
income of the distributee under chapter 1. To
the extent provided in regulations, the preceding
sentence shall not apply if the foreign trust
elects to be subject to rules similar to the rules
of subsection (b)(2)(B).

‘‘(B) APPLICATION OF ACCUMULATION DIS-
TRIBUTION RULES.—For purposes of applying
section 668 in a case to which subparagraph (A)
applies, the applicable number of years for pur-
poses of section 668(a) shall be 1⁄2 of the number
of years the trust has been in existence.

‘‘(d) SPECIAL RULES.—
‘‘(1) DETERMINATION OF WHETHER UNITED

STATES PERSON RECEIVES DISTRIBUTION.—For
purposes of this section, in determining whether
a United States person receives a distribution
from a foreign trust, the fact that a portion of
such trust is treated as owned by another per-
son under the rules of subpart E of part I of
subchapter J of chapter 1 shall be disregarded.

‘‘(2) DOMESTIC TRUSTS WITH FOREIGN ACTIVI-
TIES.—To the extent provided in regulations, a
trust which is a United States person shall be
treated as a foreign trust for purposes of this
section and section 6677 if such trust has sub-
stantial activities, or holds substantial property,
outside the United States.

‘‘(3) TIME AND MANNER OF FILING INFORMA-
TION.—Any notice or return required under this
section shall be made at such time and in such
manner as the Secretary shall prescribe.

‘‘(4) MODIFICATION OF RETURN REQUIRE-
MENTS.—The Secretary is authorized to suspend
or modify any requirement of this section if the
Secretary determines that the United States has
no significant tax interest in obtaining the re-
quired information.’’.

(b) INCREASED PENALTIES.—Section 6677 (re-
lating to failure to file information returns with
respect to certain foreign trusts) is amended to
read as follows:
‘‘SEC. 6677. FAILURE TO FILE INFORMATION WITH

RESPECT TO CERTAIN FOREIGN
TRUSTS.

‘‘(a) CIVIL PENALTY.—In addition to any
criminal penalty provided by law, if any notice
or return required to be filed by section 6048—

‘‘(1) is not filed on or before the time provided
in such section, or

‘‘(2) does not include all the information re-
quired pursuant to such section or includes in-
correct information,
the person required to file such notice or return
shall pay a penalty equal to 35 percent of the
gross reportable amount. If any failure de-
scribed in the preceding sentence continues for
more than 90 days after the day on which the
Secretary mails notice of such failure to the per-
son required to pay such penalty, such person
shall pay a penalty (in addition to the amount
determined under the preceding sentence) of
$10,000 for each 30-day period (or fraction there-
of) during which such failure continues after
the expiration of such 90-day period. In no
event shall the penalty under this subsection
with respect to any failure exceed the gross re-
portable amount.

‘‘(b) SPECIAL RULES FOR RETURNS UNDER SEC-
TION 6048(b).—In the case of a return required
under section 6048(b)—

‘‘(1) the United States person referred to in
such section shall be liable for the penalty im-
posed by subsection (a), and
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‘‘(2) subsection (a) shall be applied by sub-

stituting ‘5 percent’ for ‘35 percent’.
‘‘(c) GROSS REPORTABLE AMOUNT.—For pur-

poses of subsection (a), the term ‘gross report-
able amount’ means—

‘‘(1) the gross value of the property involved
in the event (determined as of the date of the
event) in the case of a failure relating to section
6048(a),

‘‘(2) the gross value of the portion of the
trust’s assets at the close of the year treated as
owned by the United States person in the case
of a failure relating to section 6048(b)(1), and

‘‘(3) the gross amount of the distributions in
the case of a failure relating to section 6048(c).

‘‘(d) REASONABLE CAUSE EXCEPTION.—No pen-
alty shall be imposed by this section on any fail-
ure which is shown to be due to reasonable
cause and not due to willful neglect. The fact
that a foreign jurisdiction would impose a civil
or criminal penalty on the taxpayer (or any
other person) for disclosing the required infor-
mation is not reasonable cause.

‘‘(e) DEFICIENCY PROCEDURES NOT TO
APPLY.—Subchapter B of chapter 63 (relating to
deficiency procedures for income, estate, gift,
and certain excise taxes) shall not apply in re-
spect of the assessment or collection of any pen-
alty imposed by subsection (a).’’.

(c) CONFORMING AMENDMENTS.—
(1) Paragraph (2) of section 6724(d) is amend-

ed by striking ‘‘or’’ at the end of subparagraph
(S), by striking the period at the end of subpara-
graph (T) and inserting ‘‘, or’’, and by inserting
after subparagraph (T) the following new sub-
paragraph:

‘‘(U) section 6048(b)(1)(B) (relating to foreign
trust reporting requirements).’’.

(2) The table of sections for subpart B of part
III of subchapter A of chapter 61 is amended by
striking the item relating to section 6048 and in-
serting the following new item:
‘‘Sec. 6048. Information with respect to certain

foreign trusts.’’.
(3) The table of sections for part I of sub-

chapter B of chapter 68 is amended by striking
the item relating to section 6677 and inserting
the following new item:
‘‘Sec. 6677. Failure to file information with re-

spect to certain foreign trusts.’’.
(d) EFFECTIVE DATES.—
(1) REPORTABLE EVENTS.—To the extent relat-

ed to subsection (a) of section 6048 of the Inter-
nal Revenue Code of 1986, as amended by this
section, the amendments made by this section
shall apply to reportable events (as defined in
such section 6048) occurring after the date of the
enactment of this Act.

(2) GRANTOR TRUST REPORTING.—To the extent
related to subsection (b) of such section 6048, the
amendments made by this section shall apply to
taxable years of United States persons beginning
after the date of the enactment of this Act.

(3) REPORTING BY UNITED STATES BENE-
FICIARIES.—To the extent related to subsection
(c) of such section 6048, the amendments made
by this section shall apply to distributions re-
ceived after the date of the enactment of this
Act.
SEC. 602. MODIFICATIONS OF RULES RELATING

TO FOREIGN TRUSTS HAVING ONE
OR MORE UNITED STATES BENE-
FICIARIES.

(a) TREATMENT OF TRUST OBLIGATIONS,
ETC.—

(1) Paragraph (2) of section 679(a) is amended
by striking subparagraph (B) and inserting the
following:

‘‘(B) TRANSFERS AT FAIR MARKET VALUE.—To
any transfer of property to a trust in exchange
for consideration of at least the fair market
value of the transferred property. For purposes
of the preceding sentence, consideration other
than cash shall be taken into account at its fair
market value.’’.

(2) Subsection (a) of section 679 (relating to
foreign trusts having one or more United States

beneficiaries) is amended by adding at the end
the following new paragraph:

‘‘(3) CERTAIN OBLIGATIONS NOT TAKEN INTO
ACCOUNT UNDER FAIR MARKET VALUE EXCEP-
TION.—

‘‘(A) IN GENERAL.—In determining whether
paragraph (2)(B) applies to any transfer by a
person described in clause (ii) or (iii) of sub-
paragraph (C), there shall not be taken into ac-
count—

‘‘(i) except as provided in regulations, any ob-
ligation of a person described in subparagraph
(C), and

‘‘(ii) to the extent provided in regulations, any
obligation which is guaranteed by a person de-
scribed in subparagraph (C).

‘‘(B) TREATMENT OF PRINCIPAL PAYMENTS ON
OBLIGATION.—Principal payments by the trust
on any obligation referred to in subparagraph
(A) shall be taken into account on and after the
date of the payment in determining the portion
of the trust attributable to the property trans-
ferred.

‘‘(C) PERSONS DESCRIBED.—The persons de-
scribed in this subparagraph are—

‘‘(i) the trust,
‘‘(ii) any grantor or beneficiary of the trust,

and
‘‘(iii) any person who is related (within the

meaning of section 643(i)(2)(B)) to any grantor
or beneficiary of the trust.’’.

(b) EXEMPTION OF TRANSFERS TO CHARITABLE
TRUSTS.—Subsection (a) of section 679 is amend-
ed by striking ‘‘section 404(a)(4) or 404A’’ and
inserting ‘‘section 6048(a)(3)(B)(ii)’’.

(c) OTHER MODIFICATIONS.—Subsection (a) of
section 679 is amended by adding at the end the
following new paragraphs:

‘‘(4) SPECIAL RULES APPLICABLE TO FOREIGN
GRANTOR WHO LATER BECOMES A UNITED STATES
PERSON.—

‘‘(A) IN GENERAL.—If a nonresident alien indi-
vidual has a residency starting date within 5
years after directly or indirectly transferring
property to a foreign trust, this section and sec-
tion 6048 shall be applied as if such individual
transferred to such trust on the residency start-
ing date an amount equal to the portion of such
trust attributable to the property transferred by
such individual to such trust in such transfer.

‘‘(B) TREATMENT OF UNDISTRIBUTED INCOME.—
For purposes of this section, undistributed net
income for periods before such individual’s resi-
dency starting date shall be taken into account
in determining the portion of the trust which is
attributable to property transferred by such in-
dividual to such trust but shall not otherwise be
taken into account.

‘‘(C) RESIDENCY STARTING DATE.—For pur-
poses of this paragraph, an individual’s resi-
dency starting date is the residency starting
date determined under section 7701(b)(2)(A).

‘‘(5) OUTBOUND TRUST MIGRATIONS.—If—
‘‘(A) an individual who is a citizen or resident

of the United States transferred property to a
trust which was not a foreign trust, and

‘‘(B) such trust becomes a foreign trust while
such individual is alive,

then this section and section 6048 shall be ap-
plied as if such individual transferred to such
trust on the date such trust becomes a foreign
trust an amount equal to the portion of such
trust attributable to the property previously
transferred by such individual to such trust. A
rule similar to the rule of paragraph (4)(B) shall
apply for purposes of this paragraph.’’.

(d) MODIFICATIONS RELATING TO WHETHER
TRUST HAS UNITED STATES BENEFICIARIES.—
Subsection (c) of section 679 is amended by add-
ing at the end the following new paragraph:

‘‘(3) CERTAIN UNITED STATES BENEFICIARIES
DISREGARDED.—A beneficiary shall not be treat-
ed as a United States person in applying this
section with respect to any transfer of property
to foreign trust if such beneficiary first became
a United States person more than 5 years after
the date of such transfer.’’.

(e) TECHNICAL AMENDMENT.—Subparagraph
(A) of section 679(c)(2) is amended to read as fol-
lows:

‘‘(A) in the case of a foreign corporation, such
corporation is a controlled foreign corporation
(as defined in section 957(a)),’’.

(f) REGULATIONS.—Section 679 is amended by
adding at the end the following new subsection:

‘‘(d) REGULATIONS.—The Secretary shall pre-
scribe such regulations as may be necessary or
appropriate to carry out the purposes of this
section.’’.

(g) EFFECTIVE DATE.—The amendments made
by this section shall apply to transfers of prop-
erty after February 6, 1995.

SEC. 603. FOREIGN PERSONS NOT TO BE TREAT-
ED AS OWNERS UNDER GRANTOR
TRUST RULES.

(a) GENERAL RULE.—
(1) Subsection (f) of section 672 (relating to

special rule where grantor is foreign person) is
amended to read as follows:

‘‘(f) SUBPART NOT TO RESULT IN FOREIGN
OWNERSHIP.—

‘‘(1) IN GENERAL.—Notwithstanding any other
provision of this subpart, this subpart shall
apply only to the extent such application results
in an amount being currently taken into ac-
count (directly or through 1 or more entities)
under this chapter in computing the income of a
citizen or resident of the United States or a do-
mestic corporation.

‘‘(2) EXCEPTIONS.—
‘‘(A) CERTAIN REVOCABLE AND IRREVOCABLE

TRUSTS.—Paragraph (1) shall not apply to any
trust if—

‘‘(i) the power to revest absolutely in the
grantor title to the trust property is exercisable
solely by the grantor without the approval or
consent of any other person or with the consent
of a related or subordinate party who is subser-
vient to the grantor, or

‘‘(ii) the only amounts distributable from such
trust (whether income or corpus) during the life-
time of the grantor are amounts distributable to
the grantor or the spouse of the grantor.

‘‘(B) COMPENSATORY TRUSTS.—Except as pro-
vided in regulations, paragraph (1) shall not
apply to any portion of a trust distributions
from which are taxable as compensation for
services rendered.

‘‘(3) SPECIAL RULES.—Except as otherwise pro-
vided in regulations prescribed by the Sec-
retary—

‘‘(A) a controlled foreign corporation (as de-
fined in section 957) shall be treated as a domes-
tic corporation for purposes of paragraph (1),
and

‘‘(B) paragraph (1) shall not apply for pur-
poses of applying section 1296.

‘‘(4) RECHARACTERIZATION OF PURPORTED
GIFTS.—In the case of any transfer directly or
indirectly from a partnership or foreign corpora-
tion which the transferee treats as a gift or be-
quest, the Secretary may recharacterize such
transfer in such circumstances as the Secretary
determines to be appropriate to prevent the
avoidance of the purposes of this subsection.

‘‘(5) SPECIAL RULE WHERE GRANTOR IS FOREIGN
PERSON.—If—

‘‘(A) but for this subsection, a foreign person
would be treated as the owner of any portion of
a trust, and

‘‘(B) such trust has a beneficiary who is a
United States person,

such beneficiary shall be treated as the grantor
of such portion to the extent such beneficiary
has made transfers of property by gift (directly
or indirectly) to such foreign person. For pur-
poses of the preceding sentence, any gift shall
not be taken into account to the extent such gift
would be excluded from taxable gifts under sec-
tion 2503(b).
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‘‘(6) REGULATIONS.—The Secretary shall pre-

scribe such regulations as may be necessary or
appropriate to carry out the purposes of this
subsection, including regulations providing that
paragraph (1) shall not apply in appropriate
cases.’’.

(2) The last sentence of subsection (c) of sec-
tion 672 of such Code is amended by inserting
‘‘subsection (f) and’’ before ‘‘sections 674’’.

(b) CREDIT FOR CERTAIN TAXES.—Paragraph
(2) of section 665(d) is amended by adding at the
end the following new sentence: ‘‘Under rules or
regulations prescribed by the Secretary, in the
case of any foreign trust of which the settlor or
another person would be treated as owner of
any portion of the trust under subpart E but for
section 672(f), the term ‘taxes imposed on the
trust’ includes the allocable amount of any in-
come, war profits, and excess profits taxes im-
posed by any foreign country or possession of
the United States on the settlor or such other
person in respect of trust gross income.’’.

(c) DISTRIBUTIONS BY CERTAIN FOREIGN
TRUSTS THROUGH NOMINEES.—

(1) Section 643 is amended by adding at the
end the following new subsection:

‘‘(h) DISTRIBUTIONS BY CERTAIN FOREIGN
TRUSTS THROUGH NOMINEES.—For purposes of
this part, any amount paid to a United States
person which is derived directly or indirectly
from a foreign trust of which the payor is not
the grantor shall be deemed in the year of pay-
ment to have been directly paid by the foreign
trust to such United States person.’’.

(2) Section 665 is amended by striking sub-
section (c).

(d) EFFECTIVE DATE.—
(1) IN GENERAL.—Except as provided by para-

graph (2), the amendments made by this section
shall take effect on the date of the enactment of
this Act.

(2) EXCEPTION FOR CERTAIN TRUSTS.—The
amendments made by this section shall not
apply to any trust—

(A) which is treated as owned by the grantor
or another person under section 676 or 677
(other than subsection (a)(3) thereof) of the In-
ternal Revenue Code of 1986, and

(B) which is in existence on September 19,
1995.
The preceding sentence shall not apply to the
portion of any such trust attributable to any
transfer to such trust after September 19, 1995.

(e) TRANSITIONAL RULE.—If—
(1) by reason of the amendments made by this

section, any person other than a United States
person ceases to be treated as the owner of a
portion of a domestic trust, and

(2) before January 1, 1997, such trust becomes
a foreign trust, or the assets of such trust are
transferred to a foreign trust,
no tax shall be imposed by section 1491 of the
Internal Revenue Code of 1986 by reason of such
trust becoming a foreign trust or the assets of
such trust being transferred to a foreign trust.
SEC. 604. INFORMATION REPORTING REGARDING

FOREIGN GIFTS.
(a) IN GENERAL.—Subpart A of part III of sub-

chapter A of chapter 61 is amended by inserting
after section 6039E the following new section:
‘‘SEC. 6039F. NOTICE OF GIFTS RECEIVED FROM

FOREIGN PERSONS.
‘‘(a) IN GENERAL.—If the value of the aggre-

gate foreign gifts received by a United States
person (other than an organization described in
section 501(c) and exempt from tax under section
501(a)) during any taxable year exceeds $10,000,
such United States person shall furnish (at such
time and in such manner as the Secretary shall
prescribe) such information as the Secretary
may prescribe regarding each foreign gift re-
ceived during such year.

‘‘(b) FOREIGN GIFT.—For purposes of this sec-
tion, the term ‘foreign gift’ means any amount
received from a person other than a United
States person which the recipient treats as a gift
or bequest. Such term shall not include any

qualified transfer (within the meaning of section
2503(e)(2)).

‘‘(c) PENALTY FOR FAILURE TO FILE INFORMA-
TION.—

‘‘(1) IN GENERAL.—If a United States person
fails to furnish the information required by sub-
section (a) with respect to any foreign gift with-
in the time prescribed therefor (including exten-
sions)—

‘‘(A) the tax consequences of the receipt of
such gift shall be determined by the Secretary in
the Secretary’s sole discretion from the Sec-
retary’s own knowledge or from such informa-
tion as the Secretary may obtain through testi-
mony or otherwise, and

‘‘(B) such United States person shall pay
(upon notice and demand by the Secretary and
in the same manner as tax) an amount equal to
5 percent of the amount of such foreign gift for
each month for which the failure continues (not
to exceed 25 percent of such amount in the ag-
gregate).

‘‘(2) REASONABLE CAUSE EXCEPTION.—Para-
graph (1) shall not apply to any failure to re-
port a foreign gift if the United States person
shows that the failure is due to reasonable
cause and not due to willful neglect.

‘‘(d) COST-OF-LIVING ADJUSTMENT.—In the
case of any taxable year beginning after Decem-
ber 31, 1996, the $10,000 amount under sub-
section (a) shall be increased by an amount
equal to the product of such amount and the
cost-of-living adjustment for such taxable year
under section 1(f)(3), except that subparagraph
(B) thereof shall be applied by substituting
‘1995’ for ‘1992’.

‘‘(e) REGULATIONS.—The Secretary shall pre-
scribe such regulations as may be necessary or
appropriate to carry out the purposes of this
section.’’.

(b) CLERICAL AMENDMENT.—The table of sec-
tions for such subpart is amended by inserting
after the item relating to section 6039E the fol-
lowing new item:
‘‘Sec. 6039F. Notice of large gifts received from

foreign persons.’’.
(c) EFFECTIVE DATE.—The amendments made

by this section shall apply to amounts received
after the date of the enactment of this Act in
taxable years ending after such date.
SEC. 605. MODIFICATION OF RULES RELATING TO

FOREIGN TRUSTS WHICH ARE NOT
GRANTOR TRUSTS.

(a) MODIFICATION OF INTEREST CHARGE ON
ACCUMULATION DISTRIBUTIONS.—Subsection (a)
of section 668 (relating to interest charge on ac-
cumulation distributions from foreign trusts) is
amended to read as follows:

‘‘(a) GENERAL RULE.—For purposes of the tax
determined under section 667(a)—

‘‘(1) INTEREST DETERMINED USING UNDERPAY-
MENT RATES.—The interest charge determined
under this section with respect to any distribu-
tion is the amount of interest which would be
determined on the partial tax computed under
section 667(b) for the period described in para-
graph (2) using the rates and the method under
section 6621 applicable to underpayments of tax.

‘‘(2) PERIOD.—For purposes of paragraph (1),
the period described in this paragraph is the pe-
riod which begins on the date which is the ap-
plicable number of years before the date of the
distribution and which ends on the date of the
distribution.

‘‘(3) APPLICABLE NUMBER OF YEARS.—For pur-
poses of paragraph (2)—

‘‘(A) IN GENERAL.—The applicable number of
years with respect to a distribution is the num-
ber determined by dividing—

‘‘(i) the sum of the products described in sub-
paragraph (B) with respect to each undistrib-
uted income year, by

‘‘(ii) the aggregate undistributed net income.
The quotient determined under the preceding
sentence shall be rounded under procedures pre-
scribed by the Secretary.

‘‘(B) PRODUCT DESCRIBED.—For purposes of
subparagraph (A), the product described in this

subparagraph with respect to any undistributed
income year is the product of—

‘‘(i) the undistributed net income for such
year, and

‘‘(ii) the sum of the number of taxable years
between such year and the taxable year of the
distribution (counting in each case the undis-
tributed income year but not counting the tax-
able year of the distribution).

‘‘(4) UNDISTRIBUTED INCOME YEAR.—For pur-
poses of this subsection, the term ‘undistributed
income year’ means any prior taxable year of
the trust for which there is undistributed net in-
come, other than a taxable year during all of
which the beneficiary receiving the distribution
was not a citizen or resident of the United
States.

‘‘(5) DETERMINATION OF UNDISTRIBUTED NET
INCOME.—Notwithstanding section 666, for pur-
poses of this subsection, an accumulation dis-
tribution from the trust shall be treated as re-
ducing proportionately the undistributed net in-
come for undistributed income years.

‘‘(6) PERIODS BEFORE 1996.—Interest for the
portion of the period described in paragraph (2)
which occurs before January 1, 1996, shall be de-
termined—

‘‘(A) by using an interest rate of 6 percent,
and

‘‘(B) without compounding until January 1,
1996.’’.

(b) ABUSIVE TRANSACTIONS.—Section 643(a) is
amended by inserting after paragraph (6) the
following new paragraph:

‘‘(7) ABUSIVE TRANSACTIONS.—The Secretary
shall prescribe such regulations as may be nec-
essary or appropriate to carry out the purposes
of this part, including regulations to prevent
avoidance of such purposes.’’.

(c) TREATMENT OF LOANS FROM TRUSTS.—
(1) IN GENERAL.—Section 643 (relating to defi-

nitions applicable to subparts A, B, C, and D) is
amended by adding at the end the following
new subsection:

‘‘(i) LOANS FROM FOREIGN TRUSTS.—For pur-
poses of subparts B, C, and D—

‘‘(1) GENERAL RULE.—Except as provided in
regulations, if a foreign trust makes a loan of
cash or marketable securities directly or indi-
rectly to—

‘‘(A) any grantor or beneficiary of such trust
who is a United States person, or

‘‘(B) any United States person not described
in subparagraph (A) who is related to such
grantor or beneficiary,
the amount of such loan shall be treated as a
distribution by such trust to such grantor or
beneficiary (as the case may be).

‘‘(2) DEFINITIONS AND SPECIAL RULES.—For
purposes of this subsection—

‘‘(A) CASH.—The term ‘cash’ includes foreign
currencies and cash equivalents.

‘‘(B) RELATED PERSON.—
‘‘(i) IN GENERAL.—A person is related to an-

other person if the relationship between such
persons would result in a disallowance of losses
under section 267 or 707(b). In applying section
267 for purposes of the preceding sentence, sec-
tion 267(c)(4) shall be applied as if the family of
an individual includes the spouses of the mem-
bers of the family.

‘‘(ii) ALLOCATION.—If any person described in
paragraph (1)(B) is related to more than one
person, the grantor or beneficiary to whom the
treatment under this subsection applies shall be
determined under regulations prescribed by the
Secretary.

‘‘(C) EXCLUSION OF TAX-EXEMPTS.—The term
‘United States person’ does not include any en-
tity exempt from tax under this chapter.

‘‘(D) TRUST NOT TREATED AS SIMPLE TRUST.—
Any trust which is treated under this subsection
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as making a distribution shall be treated as not
described in section 651.

‘‘(3) SUBSEQUENT TRANSACTIONS REGARDING
LOAN PRINCIPAL.—If any loan is taken into ac-
count under paragraph (1), any subsequent
transaction between the trust and the original
borrower regarding the principal of the loan (by
way of complete or partial repayment, satisfac-
tion, cancellation, discharge, or otherwise) shall
be disregarded for purposes of this title.’’.

(2) TECHNICAL AMENDMENT.—Paragraph (8) of
section 7872(f) is amended by inserting ‘‘,
643(i),’’ before ‘‘or 1274’’ each place it appears.

(d) EFFECTIVE DATES.—
(1) INTEREST CHARGE.—The amendment made

by subsection (a) shall apply to distributions
after the date of the enactment of this Act.

(2) ABUSIVE TRANSACTIONS.—The amendment
made by subsection (b) shall take effect on the
date of the enactment of this Act.

(3) LOANS FROM TRUSTS.—The amendment
made by subsection (c) shall apply to loans of
cash or marketable securities after September 19,
1995.
SEC. 606. RESIDENCE OF ESTATES AND TRUSTS,

ETC.
(a) TREATMENT AS UNITED STATES PERSON.—
(1) IN GENERAL.—Paragraph (30) of section

7701(a) is amended by striking subparagraph (D)
and by inserting after subparagraph (C) the fol-
lowing:

‘‘(D) any estate or trust if—
‘‘(i) a court within the United States is able to

exercise primary supervision over the adminis-
tration of the estate or trust, and

‘‘(ii) in the case of a trust, one or more United
States fiduciaries have the authority to control
all substantial decisions of the trust.’’.

(2) CONFORMING AMENDMENT.—Paragraph (31)
of section 7701(a) is amended to read as follows:

‘‘(31) FOREIGN ESTATE OR TRUST.—The term
‘foreign estate’ or ‘foreign trust’ means any es-
tate or trust other than an estate or trust de-
scribed in section 7701(a)(30)(D).’’.

(3) EFFECTIVE DATE.—The amendments made
by this subsection shall apply—

(A) to taxable years beginning after December
31, 1996, or

(B) at the election of the trustee of a trust, to
taxable years ending after the date of the enact-
ment of this Act.

Such an election, once made, shall be irrev-
ocable.

(b) DOMESTIC TRUSTS WHICH BECOME FOREIGN
TRUSTS.—

(1) IN GENERAL.—Section 1491 (relating to im-
position of tax on transfers to avoid income tax)
is amended by adding at the end the following
new flush sentence:
‘‘If a trust which is not a foreign trust becomes
a foreign trust, such trust shall be treated for
purposes of this section as having transferred,
immediately before becoming a foreign trust, all
of its assets to a foreign trust.’’.

(2) PENALTY.—Section 1494 is amended by
adding at the end the following new subsection:

‘‘(c) PENALTY.—In the case of any failure to
file a return required by the Secretary with re-
spect to any transfer described in section 1491
with respect to a trust, the person required to
file such return shall be liable for the penalties
provided in section 6677 in the same manner as
if such failure were a failure to file a return
under section 6048(a).’’.

(3) EFFECTIVE DATE.—The amendments made
by this subsection shall take effect on the date
of the enactment of this Act.

Subtitle B—Repeal of Bad Debt Reserve
Method for Thrift Savings Associations

SEC. 611. REPEAL OF BAD DEBT RESERVE METH-
OD FOR THRIFT SAVINGS ASSOCIA-
TIONS.

(a) IN GENERAL.—Section 593 (relating to re-
serves for losses on loans) is hereby repealed.

(b) CONFORMING AMENDMENTS.—
(1) Subsection (d) of section 50 is amended by

adding at the end the following new sentence:

‘‘Paragraphs (1)(A), (2)(A), and (4) of section
46(e) referred to in paragraph (1) of this sub-
section shall not apply to any taxable year be-
ginning after December 31, 1995.’’.

(2) Subsection (e) of section 52 is amended by
striking paragraph (1) and by redesignating
paragraphs (2) and (3) as paragraphs (1) and
(2), respectively.

(3) Subsection (a) of section 57 is amended by
striking paragraph (4).

(4) Section 246 is amended by striking sub-
section (f).

(5) Clause (i) of section 291(e)(1)(B) is amend-
ed by striking ‘‘or to which section 593 applies’’.

(6) Subparagraph (A) of section 585(a)(2) is
amended by striking ‘‘other than an organiza-
tion to which section 593 applies’’.

(7) Sections 595 and 596 are hereby repealed.
(8) Subsection (a) of section 860E is amended—
(A) by striking ‘‘Except as provided in para-

graph (2), the’’ in paragraph (1) and inserting
‘‘The’’,

(B) by striking paragraphs (2) and (4) and re-
designating paragraphs (3) and (5) as para-
graphs (2) and (3), respectively, and

(C) by striking in paragraph (2) (as so redesig-
nated) all that follows ‘‘subsection’’ and insert-
ing a period.

(9) Paragraph (3) of section 992(d) is amended
by striking ‘‘or 593’’.

(10) Section 1038 is amended by striking sub-
section (f).

(11) Clause (ii) of section 1042(c)(4)(B) is
amended by striking ‘‘or 593’’.

(12) Subsection (c) of section 1277 is amended
by striking ‘‘or to which section 593 applies’’.

(13) Subparagraph (B) of section 1361(b)(2) is
amended by striking ‘‘or to which section 593
applies’’.

(14) The table of sections for part II of sub-
chapter H of chapter 1 is amended by striking
the items relating to sections 593, 595, and 596.

(c) EFFECTIVE DATE.—
(1) IN GENERAL.—Except as provided in para-

graph (2), the amendments made by this section
shall apply to taxable years beginning after De-
cember 31, 1995.

(2) REPEAL OF SECTION 595.—The repeal of sec-
tion 595 under subsection (b)(7) shall apply to
property acquired in taxable years beginning
after December 31, 1995.

(d) 6-YEAR SPREAD OF ADJUSTMENTS.—
(1) IN GENERAL.—In the case of any taxpayer

who is required by reason of the amendments
made by this section to change its method of
computing reserves for bad debts—

(A) such change shall be treated as a change
in a method of accounting,

(B) such change shall be treated as initiated
by the taxpayer and as having been made with
the consent of the Secretary, and

(C) the net amount of the adjustments re-
quired to be taken into account by the taxpayer
under section 481(a)—

(i) shall be determined by taking into account
only applicable excess reserves, and

(ii) as so determined, shall be taken into ac-
count ratably over the 6-taxable year period be-
ginning with the first taxable year beginning
after December 31, 1995.

(2) APPLICABLE EXCESS RESERVES.—
(A) IN GENERAL.—For purposes of paragraph

(1), the term ‘applicable excess reserves’ means
the excess (if any) of—

(i) the balance of the reserves described in sec-
tion 593(c)(1) of such Code (as in effect on the
day before the date of the enactment of this Act)
as of the close of the taxpayer’s last taxable
year beginning before January 1, 1996, over

(ii) the lesser of—
(I) the balance of such reserves as of the close

of the taxpayer’s last taxable year beginning be-
fore January 1, 1988, or

(II) the balance of the reserves described in
subclause (I), reduce by an amount determined
in the same manner as under section
585(b)(2)(B)(ii) on the basis of the taxable years
described in clause (i) and this clause.

(B) SPECIAL RULE FOR THRIFTS WHICH BECOME
SMALL BANKS.—In the case of a bank (as defined
in section 581 of such Code) which is not a large
bank (as defined in section 585(c)(2) of such
Code) for its first taxable year beginning after
December 31, 1995—

(i) the balance taken into account under sub-
paragraph (A)(ii) shall not be less than the
amount which would be the balance of such re-
serve as of the close of its last taxable year be-
ginning before January 1, 1996, if the additions
to such reserve for all taxable years had been
determined under section 585(b)(2)(A), and

(ii) the opening balance of the reserve for bad
debts as of the beginning of such first taxable
year shall be the balance taken into account
under subparagraph (A)(ii) (determined after
the application of clause (i) of this subpara-
graph).

The preceding sentence shall not apply for pur-
poses of paragraphs (5), (6), and (7).

(3) RECAPTURE OF PRE-1988 RESERVES WHERE
TAXPAYER CEASES TO BE BANK.—If during any
taxable year beginning after December 31, 1995,
a taxpayer to which paragraph (1) applied is
not a bank (as defined in section 581), para-
graph (1) shall apply to the reserves described in
subparagraph (A)(ii) except that such reserves
shall be taken into account ratably over the 6-
taxable year period beginning with such taxable
year.

(4) SUSPENSION OF RECAPTURE IF RESIDENTIAL
LOAN REQUIREMENT MET.—

(A) IN GENERAL.—In the case of a bank which
meets the residential loan requirement of sub-
paragraph (B) for a taxable year beginning
after December 31, 1995, and before January 1,
1998—

(i) no adjustment shall be taken into account
under paragraph (1) for such taxable year, and

(ii) such taxable year shall be disregarded in
determining—

(I) whether any other taxable year is a tax-
able year for which an adjustment is required to
be taken into account under paragraph (1), and

(II) the amount of such adjustment.
(B) RESIDENTIAL LOAN REQUIREMENT.—A tax-

payer meets the residential loan requirement of
this subparagraph for any taxable year if the
principal amount of the residential loans made
by the taxpayer during such year is not less
than the base amount for such year.

(C) RESIDENTIAL LOAN.—For purposes of this
paragraph, the term ‘‘residential loan’’ means
any loan described in clause (v) of section
7701(a)(19)(C) of such Code but only if such loan
is incurred in acquiring, constructing, or im-
proving the property described in such clause.

(D) BASE AMOUNT.—For purposes of subpara-
graph (B), the base amount is the average of the
principal amounts of the residential loans made
by the taxpayer during the 6 most recent taxable
years beginning before January 1, 1996. At the
election of the taxpayer who made such loans
during each of such 6 taxable years, the preced-
ing sentence shall be applied without regard to
the taxable year in which such principal
amount was the highest and the taxable year in
such principal amount was the lowest. Such an
election may be made only for the first taxable
year beginning after December 31, 1995, and, if
made for such taxable year, shall apply to the
succeeding taxable year unless revoked with the
consent of the Secretary of the Treasury or the
Secretary’s delegate.

(E) CONTROLLED GROUPS.—In the case of a
taxpayer which is a member of any controlled
group of corporations described in section
1563(a)(1) of such Code, subparagraph (B) shall
be applied with respect to such group.

(5) CONTINUED APPLICATION OF FRESH START
UNDER SECTION 585 TRANSITIONAL RULES.—In the
case of a taxpayer to which paragraph (1) ap-
plied and which was not a large bank (as de-
fined in section 585(c)(2) of such Code) for its
first taxable year beginning after December 31,
1995:
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(A) IN GENERAL.—For purposes of determining

the net amount of adjustments referred to in
section 585(c)(3)(A)(iii) of such Code, there shall
be taken into account only the excess of the re-
serve for bad debts as of the close of the last tax-
able year before the disqualification year over
the balance taken into account by such tax-
payer under paragraph (2)(A)(ii) of this sub-
section.

(B) TREATMENT UNDER ELECTIVE CUT-OFF
METHOD.—For purposes of applying section
585(c)(4) of such Code—

(i) the balance of the reserve taken into ac-
count under subparagraph (B) thereof shall be
reduced by the balance taken into account by
such taxpayer under paragraph (2)(A)(ii) of this
subsection, and

(ii) no amount shall be includible in gross in-
come by reason of such reduction.

(6) CONTINUED APPLICATION OF SECTION
593(e).—Notwithstanding the amendments made
by this section, in the case of a taxpayer to
which paragraph (1) of this subsection applies,
section 593(e) of such Code (as in effect on the
day before the date of the enactment of this Act)
shall continue to apply to such taxpayer as if
such taxpayer were a domestic building and
loan association but the amount of the reserves
taken into account under subparagraphs (B)
and (C) of section 593(e)(1) (as so in effect) shall
be the balance taken into account by such tax-
payer under paragraph (2)(A)(ii) of this sub-
section.

(7) CERTAIN ITEMS INCLUDED AS SECTION 381(c)
ITEMS.—The balance of the applicable excess re-
serves, and the balance taken into account by a
taxpayer under paragraph (2)(A)(ii) of this sub-
section, shall be treated as items described in
section 381(c) of such Code.

(8) CONVERSIONS TO CREDIT UNIONS.—In the
case of a taxpayer to which paragraph (1) ap-
plied which becomes a credit union described in
section 501(c)(14)(A)—

(A) any amount required to be included in the
gross income of the credit union by reason of
this subsection shall be treated as derived from
an unrelated trade or business (as defined in
section 513), and

(B) for purposes of paragraph (3), the credit
union shall not be treated as if it were a bank.

(9) REGULATIONS.—The Secretary of the
Treasury or the Secretary’s delegate shall pre-
scribe such regulations as may be necessary to
carry out this subsection, including regulations
providing for the application of paragraphs (4)
and (6) in the case of acquisitions, mergers,
spin-offs, and other reorganizations.

Subtitle C—Other Provisions
SEC. 621. EXTENSION OF MEDICARE SECONDARY

PAYOR PROVISIONS.
Section 1862(b) of the Social Security Act (42

U.S.C. 1395y(b)) is amended—
(1) in paragraph (1)—
(A) in subparagraph (B), by striking clause

(iii) and redesignating clause (iv) as clause (iii);
and

(B) in the matter following clause (ii) of sub-
paragraph (C), by striking ‘‘, and before October
1, 1998’’; and

(2) in paragraph (5)(C), by striking clause
(iii).
SEC. 622. ANNUAL ADJUSTMENT FACTORS FOR

OPERATING COSTS ONLY; RE-
STRAINT ON RENT INCREASES.

(a) ANNUAL ADJUSTMENT FACTORS FOR OPER-
ATING COSTS ONLY.—Section 8(c)(2)(A) of the
United States Housing Act of 1937 (42 U.S.C.
1437f(c)(2)(A)) is amended—

(1) by striking ‘‘(2)(A)’’ and inserting
‘‘(2)(A)(i)’’;

(2) by striking the second sentence and all
that follows through the end of the subpara-
graph; and

(3) by adding at the end the following new
clause:

‘‘(ii) Each assistance contract under this sec-
tion shall provide that—

‘‘(I) if the maximum monthly rent for a unit in
a new construction or substantial rehabilitation
project to be adjusted using an annual adjust-
ment factor exceeds 100 percent of the fair mar-
ket rent for an existing dwelling unit in the
market area, the Secretary shall adjust the rent
using an operating costs factor that increases
the rent to reflect increases in operating costs in
the market area; and

‘‘(II) if the owner of a unit in a project de-
scribed in subclause (I) demonstrates that the
adjusted rent determined under subclause (I)
would not exceed the rent for an unassisted unit
of similar quality, type, and age in the same
market area, as determined by the Secretary, the
Secretary shall use the otherwise applicable an-
nual adjustment factor.’’.

(b) RESTRAINT ON SECTION 8 RENT IN-
CREASES.—Section 8(c)(2)(A) of the United
States Housing Act of 1937 (42 U.S.C.
1437f(c)(2)(A)), as amended by subsection (a) of
this section, is amended by adding at the end
the following new clause:

‘‘(iii)(I) Subject to subclause (II), with respect
to any unit assisted under this section that is
occupied by the same family at the time of the
most recent annual rental adjustment, if the as-
sistance contract provides for the adjustment of
the maximum monthly rent by applying an an-
nual adjustment factor, and if the rent for the
unit is otherwise eligible for an adjustment
based on the full amount of the annual adjust-
ment factor, 0.01 shall be subtracted from the
amount of the annual adjustment factor, except
that the annual adjustment factor shall not be
reduced to less than 1.0.

‘‘(II) With respect to any unit described in
subclause (I) that is assisted under the certifi-
cate program, the adjusted rent shall not exceed
the rent for a comparable unassisted unit of
similar quality, type, and age in the market area
in which the unit is located.’’.

(c) EFFECTIVE DATE.—The amendments made
by this section shall be construed to have be-
come effective on October 1, 1995.
SEC. 623. FORECLOSURE AVOIDANCE AND BOR-

ROWER ASSISTANCE.
(a) EFFECTIVENESS AND APPLICABILITY.—Sec-

tion 407 of The Balanced Budget Downpayment
Act, I (Public Law 104–99) is amended—

(1) in subsection (c)—
(A) by striking ‘‘Except as provided in sub-

section (e), the’’ and inserting ‘‘The’’; and
(B) by striking ‘‘only with respect to mort-

gages insured under the National Housing Act
that are originated before October 1, 1995’’ and
inserting ‘‘to all mortgages insured under the
National Housing Act’’; and

(2) by striking subsection (e).
(b) TECHNICAL AMENDMENT.—Section 230(d) of

the National Housing Act (12 U.S.C. 1715u(d)) is
amended by striking ‘‘the Departments’’ and all
that follows through ‘‘1996’’ and inserting ‘‘The
Balanced Budget Downpayment Act, I’’.

f

CONSTITUTIONAL AMENDMENT TO
LIMIT CONGRESSIONAL TERMS

The PRESIDING OFFICER. The
clerk will now report Senate Joint Res-
olution 21.

The legislative clerk read as follows:
A joint resolution (S.J. Res. 21) proposing

a constitutional amendment to limit con-
gressional terms.

The Senate continued with the con-
sideration of the joint resolution.

The PRESIDING OFFICER. The time
until 3:45 is equally divided.

Mr. WARNER addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Virginia.
Mr. WARNER. Madam President,

who controls the time? I would like to
speak in favor of the matter before the

Senate. My understanding is the Sen-
ator from Tennessee or the Senator
from Missouri.

The PRESIDING OFFICER. The time
is divided between the Senate majority
leader and the Senate minority leader
or their designees.

Mr. WARNER. Madam President, I
inquire of the distinguished Senator
from Tennessee if I might have 5 min-
utes within which to speak in favor of
the pending matter.

Mr. THOMPSON. I yield 5 minutes to
the Senator from Virginia.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Madam President, I
intend to vote in favor of the constitu-
tional amendment limiting the number
of terms Members of Congress can
serve.

I voted for a similar sense-of-the-
Senate amendment on October 17, 1995,
and despite the clarity of my position
and the documented record thereof in
the Senate, the official records of my
votes are continually distorted by my
detractors. But that is nothing new in
the life of a Senator. I wish to say ex-
actly what I believe on this issue.

I think the public is entitled to a na-
tional referendum on this issue, and
the procedures outlined by the Con-
stitution of the United States as to
how the Nation addresses such an issue
are very clear. It is not the duty nor
the power of the Congress to enact
this. It has to be done by the requisite
number of State legislatures, and I am
highly in favor of that process begin-
ning at the earliest possible date.

In my view, however, we already
have term limits, and should this de-
bate unfold in my State and across
America, I will take an active role in
it, and I will address my concerns
about the adoption of such an amend-
ment.

I feel the current constitutional pro-
cedures for the election of U.S. Sen-
ators and Members of the House of
Representatives are themselves ade-
quate protection that could be afforded
by any constitutional amendment. It
gives the right of the electorate of the
States to make their own decision, as
they think best for their State at that
point in time, as it relates to their
Senators and Members of the House of
Representatives.

Finally, I am concerned about if we
were to adopt for the Nation such a
procedure that we would be shifting
too much power to the executive
branch and also, too, I say candidly, to
those individuals who have spent much
time here in the U.S. Senate as very
capable, very knowledgeable, well
trained, dedicated and committed staff
persons. If they were to stay here for
periods much longer than their respec-
tive committee chairmen, for example,
or Senators themselves, it seems to me
that, too, adds to the imbalance of
power.

Then it comes to the question of the
seniority procedures and tradition in
the U.S. Senate. Seniority is a very im-
portant part of the rules and traditions
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followed by both sides of the aisle, par-
ticularly as it relates to the election of
committee chairmen or ranking mem-
bers. That system was adopted because
earlier procedures by the Senate were
found to lend themselves to what I call
pleasing politics. In other words, an in-
dividual would run for chairmanship of
a committee and promise and promise
to all the members of the committee
that whatever they brought up, he or
she would vote for.

Fortunately, in the period I have
been privileged to serve in the U.S.
Senate on behalf of Virginia, we have
had very strong and resolute chairmen
in the several committees on which I
have served. I mention only the Senate
Armed Services Committee. Richard
Russell, John Stennis, John Tower,
Barry Goldwater and now STROM THUR-
MOND, Scoop Jackson for a period and
SAM NUNN. What finer men have ever
served in the U.S. Senate. But they had
to make tough decisions, often inimi-
cal and in opposition to their own col-
leagues of their own party. But they
could do so knowing full well that the
traditions of how one becomes eventu-
ally a chairman could withstand what I
call the politics of trying to please ev-
eryone.

If a chairman has to please everyone,
in my mind it is very doubtful that you
will have the strong leadership that is
needed in the office of chairman and in
the ranking member of our commit-
tees.

So I put that out as an open question,
and I hope we might address it in the
context of this amendment.

Madam President, I thank the distin-
guished floor leaders for the time, and
I yield the floor.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. SIMON addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Illinois.
Mr. SIMON. Madam President, I yield

myself 3 minutes in the absence of any-
one else, and then 5 minutes to the
Senator from California and 5 minutes
to the Senator from New Jersey.

Madam President, I think I can speak
without anyone saying, ‘‘He is trying
to help himself,’’ because I am going to
be retiring at the end of this year.

Government is complicated. No one
here would go to the yellow pages of
their phone book when they had
plumbing difficulties and get a plumber
and he advertises, ‘‘I have no experi-
ence with plumbing, call’’ whatever the
number is. If that is true with some-
thing as relatively simple as plumbing,
it is infinitely more true of the deci-
sions that we have to make in this
body.

BENNETT JOHNSTON, for example, who
is retiring, has huge knowledge in the
scientific area that I think is un-
equaled in this body. Meaning no dis-
respect to whomever may succeed him,
that person is not going to have that
kind of knowledge.

Senator BYRD brings a wealth of
knowledge here from that experience.

On the other side of the aisle, a former
colleague of yours and mine, Madam
President, HENRY HYDE—I differ with
Congressman HENRY HYDE on a lot of
things, but he is a class act. He brings
a wealth of experience, and he has im-
proved the end product of the laws of
our country because of what he has
contributed. To cut off a HENRY HYDE
or a BENNETT JOHNSTON or a ROBERT
BYRD arbitrarily and take that deci-
sion away from the people of the Na-
tion and of their respective States and
districts, I think, is wrong. This is a
constitutional amendment that should
be defeated.

Mrs. BOXER addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from California.
Mrs. BOXER. Thank you very much,

Madam President. I think the remarks
of the Senator from Illinois are very
important.

I want to put on the table my posi-
tion on term limits which is, I support
them if they are applied retroactively
to all of us, to sitting officeholders. I
had planned to support an amendment
which Senator LEAHY had planned to
offer to make these term limits apply
retroactively. Unfortunately, through
a series of parliamentary maneuvers
known as ‘‘filling the amendment
tree,’’ the Republican leadership has
made it impossible for us to amend this
resolution. It is either up or down. So
here we are unable to make these term
limits apply to us.

Advocates of this proposal assert
that in its present form, it limits Sen-
ators to two terms. That is simply un-
true. Without retroactivity, Senators
in this Chamber—every one of us—can
serve an additional two terms if this
amendment passes.

That is very convenient for Members
here, but it really, to me, does not get
at the issue of term limits.

Let me cite two specific examples.
Under this proposal, the majority lead-
er would be limited to seven terms, or
42 years, in the U.S. Senate. The distin-
guished chairman of the Armed Serv-
ices Committee will be limited to nine
terms, or 54 years, in the U.S. Senate.

I do not think that most supporters
of term limits will be satisfied with so-
called limits that allow politicians to
stay in office for more than half a cen-
tury.

One Senator now serving in this body
was serving here before another sitting
Senator was 2 years old. It is incredible
that the Members who would be serv-
ing over 50 years or 42 years are going
to vote for this term-limit proposal.

So I think the situation undermines
the credibility of the Senate. We can-
not offer amendments, we cannot make
it apply to us, and I do not think we
should be congratulating ourselves for
supporting term limits when it is obvi-
ous that the limits proposed are little
more than what I consider to be a sham
for every Member serving in this
Chamber. It is more of ‘‘do as I say not
as I do,’’ and I think the public is very
tired of that.

So let us offer our retroactivity
amendment and not exempt ourselves
from this law. Perhaps the majority
leader will allow us that chance if we
vote down cloture. Let me be clear. At
that time, if we vote down cloture and
the majority leader allows us a vote on
retroactivity, I will support cloture. I
think it is very important that we be
allowed to make sure that this amend-
ment that so many are congratulating
themselves on applies to each and
every one of us.

I thank the Chair very much. I be-
lieve Senator BRADLEY now has 5 min-
utes.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. BRADLEY. Madam President, I
rise in opposition to the cloture mo-
tion. I oppose term limits at this time.
I think the answer to the problems of
democracy is not less democracy, but
is more democracy. Why should we say
to people in this country who want a
particular Senator or Congressman to
return to office that they arbitrarily
cannot return them to office?

I also regret the parliamentary cir-
cumstance here, the constitutional
amendment on term limits. Many of us
believe that the problems of democracy
have deeper root causes than Senators
and Congressmen staying in office
more than 12 years and that, indeed,
money is at the root of the problem in
our democracy.

I had hoped to be able to offer a con-
stitutional amendment as an amend-
ment here in these proceedings that
would allow the Congress and the
States to limit what an individual may
spend on his or her campaign. In my
view, it is money that is creating a
much greater problem for our democ-
racy than somebody staying in office
for 13 years.

I think fundamental campaign fi-
nance reform is what we need. I think
it has to be radical. I think money and
politics is a little bit like ants in your
kitchen—you either have to get them
all out, block all the holes, or some of
them are going to find a way in.

A fundamental campaign finance re-
form proposal would be limits in pri-
maries and would be also, I think, fi-
nancing the election in the general
election, dividing it equally among Re-
publican, Democrat, and qualified inde-
pendents, and it would mean a con-
stitutional amendment. That would
allow the Congress and States to limit
what an individual spends on his or her
own campaign. Everybody knows that
a wealthy person has a microphone and
everybody else has a megaphone here.
The ability to raise money is often the
prerequisite for deciding to run for
Congress.

When everybody goes in to visit their
campaign committee, whether it is Re-
publican or Democrat, the first ques-
tion that is asked them is not, ‘‘Gee,
have you been a good citizen? Do you
have a good record? Do you have ideas
on how to make the country better?
Are you willing to put yourself on the
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line to do that? Are you willing to
stand up for your convictions?’’ It is,
‘‘Can you raise $1 million?’’ Better yet,
‘‘Do you have $1 million to spend on
your campaign?’’

Imagine a world in which there are
term limits, but without strong cam-
paign finance laws. How is democracy
going to be improved? You will have
the Senators and Congressmen coming
from the same cast, raising money
from the same sources, in some cases
financing their own campaigns them-
selves, and will simply have a more ac-
tive turnover of the same problem that
we have now. It will not solve the prob-
lem—money in politics—which is the
root cause of a lot of our problems. It
will simply bring more people who are
dependent on a special interest who
have to finance their own campaigns
themselves.

On the other hand, imagine a cam-
paign or situation where you had
strong finance laws but no term limits.
Imagine general elections where Re-
publicans and Democrats divided the
money in a fund and they each had
equal amounts of money, and the
money could only come from people in
their own State, and that is all the
money that they had to spend. You
would then have the possibility of a
battle of ideas. There is no possibility
of a battle of ideas where money domi-
nates the process as much as it does
today. Even if term limits passes but
we do not address the issue of money in
politics, we are not going to have as vi-
brant a democracy as we otherwise
could have. There are no two ways
about that.

I rise today simply to make this
point because I had hoped, as I said
earlier, to offer an amendment, a con-
stitutional amendment, that would
allow the Congress and the States to
limit what an individual can spend on
his or her own campaign as a part of an
overall campaign finance proposal. Un-
fortunately, I cannot do that. I regret
that I cannot do that because of the
parliamentary circumstance. I hope
that I will before the end of this Con-
gress. I think it is absolutely essential.
Anything that fails to address the issue
of money in politics and claims to be
the answer to the problems of democ-
racy is false advertising. I yield the
floor.

Mr. THOMPSON addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Tennessee.
Mr. THOMPSON. I yield 7 minutes to

the Senator from Wyoming.
Mr. THOMAS. I thank the Senator. I

thank him for his effort to bring this
issue to the floor. It is an issue cer-
tainly that all of us who were elected
in 1994 had a great interest in because
that is what people were talking about.
Frankly, had it not been for the Sen-
ator from Tennessee and the Senator
from Missouri and the leader, we would
not be here talking about it.

I rise in strong support of Senate
Joint Resolution 21 as a cosponsor of
the bill and a long-time advocate of re-

sponding to the voice of voters and the
voice of the people. I am pleased that
the Senate will finally go on record on
this important issue.

Obviously, there are different points
of view about it. We have heard a num-
ber of things just in the last few min-
utes. Let me comment on some of
them.

One of them is the idea of amending.
That certainly, if I ever heard a politi-
cal response, is one. The Senator from
California would not vote for this
under any circumstances. So the idea
that it cannot be amended to be retro-
active is simply an obstruction to what
we are trying to do.

Limiting dollars. We have talked
about that a lot. I think it is a great
idea. The only trouble is it does not
work. How are you going to do that?
Reporting is the best issue. Talk about
limiting dollars that can be spent by
candidates, we are looking this year at
the AFL–CIO spending $35 million,
which would not count because they
are not in the campaign.

You have heard a little bit about the
idea of people having the chance to
make their own choice. It makes some
sense. They are going to have a chance
to make a choice. This is a constitu-
tional amendment. The Congress does
not pass this; it simply submits it to
the States. The people will have an op-
portunity to express their feeling on it.
This comes up from time to time.

I hear it at home, ‘‘Well, you know, if
the folks in that district want someone
to continue to serve, they should be
able to.’’ I thought about that some. I
was in the House before I came here.
One of the very good Members of the
House just 2 years ago had been in the
House since before Pearl Harbor. I sim-
ply want to make the point that that
person, who had a congressional dis-
trict, as I did, had 10 times as much
thrust in the Congress as I did because
of the seniority. So the people from
every other congressional district had
no input into that. But the folks in
that district are never going to change
because here is a guy who has more au-
thority than anybody else in the Con-
gress. Of course, he is going to con-
tinue to be there. That is kind of what
we are up against, it seems to me.

In 1992, 77 percent of the Wyoming
voters supported term limits, and 70 to
80 percent of Americans support term
limits. I think it is important to note
that the majority and the freshmen
who came in last year support term
limits, people who were elected last
year when the voters were saying,
‘‘Yes, we’re for term limits.’’

I think it is important that we con-
sider not just the term limits, but what
has to be done to make some institu-
tional change in the Congress. If you
do not like the way things have been
done for 40 years, if you want to see
some fundamental change, then it is
difficult to imagine that there is going
to be change if we continue to do
things the same way.

That is what term limits is about. It
is about the end of career politicians in

Congress. I happen to think that is a
good idea. I happen to think that is
what the drafters of the Constitution
had in mind, to return to the Founders’
vision, to the extent possible, of citizen
legislators.

I was impressed this morning by
someone’s observation that one of the
necessary things to represent your con-
stituents in this Congress is to have
had some experience in the private sec-
tor, to have had some experience in the
real world. I think that is terribly im-
portant.

We need fundamental change that
has some impact on reducing the size
of Government. I think it is pretty evi-
dent that the longer you are here, the
less likely you are to be enthusiastic
about reducing the size of the Govern-
ment. Someone mentioned this morn-
ing, and I think it is exactly right,
when people first come here they seem
to have objective questions. They seem
to have ideas. How can we do this bet-
ter? How can we change? After being
here for a very long time, you are advo-
cates for the status quo, sort of defen-
sive about what has been going on. We
do not need more of that.

I am very much in favor of term lim-
its. I think that it is important. There
is, indeed, a considerable turnover. I
think the point was made this morning
that 51 percent of the Senate has been
here less than two terms. That is true.
The same thing is true in the House.
The difficulty is that you live in the se-
niority system, and the other 50 per-
cent has been here a very long time.
They are the ones, of course, that have
all the leadership positions, so change
does not come about. That is what we
are talking about.

Madam President, I am delighted
that we are here. I suggest to my asso-
ciates here in the Senate that it is
time to come to the snubbing post. We
have talked about it. It is time to sup-
port what we think people have said to
us or not. It is time to support change
that brings about fundamental change
here—smaller Government, less expen-
sive Government, less restrictive Gov-
ernment. That is what we are voting on
today—changing the direction that will
take us into the next century. I urge
support.

Mr. DOLE. Madam President, was
leader’s time reserved?

The PRESIDING OFFICER. It was.
Mr. DOLE. I ask for my leader time

on this issue plus another issue I will
speak to briefly.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. Madam President, today
the Senate takes a historic step on
whether to move forward to pass a con-
stitutional amendment to limit the
terms of Members of both the House
and the Senate. I am proud this step is
one promised by the Republican Party
in our last two party platforms. I am
proud we made this promise in 1994. I
am proud that the Republicans in the
House of Representatives delivered on
this promise that the Senate will have
a chance to do so in about 45 minutes.
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I acknowledge the fine leadership of

our newer Members, such as Senators
THOMPSON, ASHCROFT, INHOFE, THOMAS
and others, who have joined other lead-
ers like Senator BROWN for fighting for
this reform. After years of rhetoric and
stonewalling, this is a huge step for-
ward for the American people.

I am mindful this is not the last step.
While the vast majority of Republicans
in both the House and the Senate sup-
port term limits, the fact is that this is
a constitutional amendment. We can-
not do it without substantial support
on the other side of the aisle.

With President Clinton leading the
opposition, it appears no such support
exists on the other side of the aisle. It
is pretty much like the debate on the
constitutional amendment for a bal-
anced budget we had last year. Presi-
dent Clinton not only has consistently
opposed term limits, but he sent his
Solicitor General to the U.S. Supreme
Court to argue against the term limits
law that passed overwhelmingly in his
own State of Arkansas. He should drop
his opposition to term limits and help
deliver the votes necessary to pass the
constitutional amendment.

Madam President, I share my view of
why I believe this is important. As
someone who has served this country
for most of his adult life, I am not one
that subscribes to the notion that this
is about the people who serve in rep-
resentative democracy. I know it is
fashionable to attack politicians, but
the truth is that those elected rep-
resent the people, at whatever level of
Government, reflect both the strength
and weakness of the electorate in a
thousand different ways.

What this is about is the institution
of representative democracy itself. I
believe that the notion of a citizen leg-
islator is an honorable one. I believe
that representing your constituents to
the best of your abilities is at the core
of the success of the American experi-
ment over the last 200 years. It is not
an effort to tear down this relation-
ship. Term limits certainly are not
that. Instead, they are an effort to
strengthen that bond.

This is an issue that not many Amer-
icans—in fact, not many legislators,
not many anybody—thought about
until recently. Now, I think it is clear
that I have been lukewarm to the idea
for some time and only started indicat-
ing 2 or 3 years that it seems to me if
we want to send it back to the legisla-
tures—the people send it back, want to
ratify—that is fine.

I think we are capable also of keep-
ing up with the American people. The
American people, 75 to 80 percent, favor
term limits. There clearly is a sense of
something going wrong. We owe it to
them and the future generation to
think about whether the comfortable
status quo is doing the job.

For me, it has come down to this. We
are a Republic founded on the rule of
law. There are many ways to define
what the rule of law means, but it is
the genius of republican democracy

that those who make the laws also live
under them. That is what the rule of
law means to me. I think in some re-
spects we sort of drifted away from
that.

It was only last year in a Republican
Congress that we insisted for the first
time that all those laws that apply to
the private sector had to apply to Con-
gress, as well. I think that is probably
a pretty good step in the right direc-
tion. When legislators leave Congress
to start a business or do whatever, they
will have to bear the consequence of
those actions in a way that they may
be insulated from if they served 15, 20,
or 30 years in Congress.

Now, obviously, I feel like I under-
stand these consequences, and I’ll bet
most of my colleagues do too. But,
studies that show that the longer a leg-
islator spends in Congress, the more
readily he or she spends taxpayers’
money, suggest that this is not always
the case.

In such situations, I think it is wise
to rely on the good sense of the Amer-
ican people. They are the ones most af-
fected, and that brings me to my final
point on why I support a constitutional
amendment.

The very nature of the process sur-
rounding a constitutional amendment
is that we let the people decide. Issues
that go to the core of our Republican
institutions are properly the province
of the people.

All we do when we pass a resolution
on a constitutional amendment is
allow the people in all of the States to
decide—and, in fact, three-fourths of
those States have to decide in the af-
firmative before an amendment be-
comes part of our Constitution.

As I have said before, the Federal
Government of today is not the same
as that envisioned by our Founders. We
need to dust off the 10th amendment,
and return power back to the States
and to the people.

I say, give those we represent this op-
portunity to debate, consider, and de-
cide. It is particularly appropriate that
we do so, when the issue before us goes
to the core of the relationship between
those elected and those represented.
This is not an issue we should decide
alone.

Mr. President, there should be no
mistake about the importance of the
vote today. The vote today is about
whether we move forward and give the
people the opportunity to make that
choice.

As with other constitutional amend-
ments, you don’t always succeed the
first time. Nor should we necessarily.
Constitutional amendments almost al-
ways involve great issues.

But in State after State, the Amer-
ican people have already indicated
their views on term limits. A vote
today to end debate and move toward
final passage is a vote to take the
American people at their word and
build momentum for support.

I urge my colleagues to vote to end
debate and support allowing the Amer-

ican people we represent the oppor-
tunity to choose for themselves.

This is an opportunity for all of us
who believe in sending power back to
the States, back to the people. Also, it
is an indication that we listen. Yes, we
can change our mind. We listen. We lis-
ten to the American people. The Amer-
ican people have spoken, and I believe
it is time for us to speak.

I hope when the vote comes at 3:45,
we will have a resounding vote for clo-
ture—maybe 100 to 0, like we had on
the last vote here at 2:15.

Mr. THOMPSON. Madam President, I
thank the majority leader. The fact of
the matter is that we have not had a
vote such as this—a constitutional
amendment on term limits—for almost
50 years in this country. Were it not for
the majority leader, we still would not
have a vote on a constitutional amend-
ment for term limits. He is very right
when he says this is not the last vote
on it. This is really the first vote in a
succession of votes. This will be with
us from now on. He is also right in
pointing out that you could probably
measure people’s desire for term limits
with different fervor, but you cannot
deny the fact that 75 percent of the
people now are in favor of it.

What we are here about today is giv-
ing the States an option of considering
whether or not they want to pass a
constitutional amendment. As we
know, 22 States, on their own volition
and for their own good reasons, have
sought to limit themselves, even with-
out other States acting. So there can
be no doubt about what the sentiment
of the American people is regarding
this.

With regard to a couple of earlier
comments by our colleagues in opposi-
tion to term limits, a statement has
been made that we need the expertise
that long experience brings to us and
that, if you are going to have surgery
performed, you would want a surgeon
with some experience. I have no quar-
rel with either one of those propo-
sitions. Certainly, expertise and experi-
ence in any area, standing alone, in
and of itself, is not a bad thing. In
most cases, it is a good thing. But what
we are suffering from, I respectfully
submit, in this body is not a lack of ex-
pertise. We have all of the know-how,
all of the brain power that any such in-
stitution would ever hope to have.

Madam President, I simply suggest
that we do not have the willpower that
is necessary. It has nothing to do with
expertise and experience. It has to do
with motivation. It is not because of a
lack of expertise that we are bankrupt-
ing this Nation. It is not because of a
lack of expertise that we have the situ-
ation that Senator SIMPSON described,
wherein it was demonstrated that So-
cial Security only has another set
number of days before it is going to be
bankrupt and Medicare is going to be
bankrupt.

Senator Danforth’s comments, as he
left this body when he retired, were
that we are doing something terrible to
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the next generation. We are bankrupt-
ing them for the sake of our own re-
election. That is at the root of the
problem—the motivation of those who
serve here, on out into the next cen-
tury. It will take years for this to be
ratified, and a person would have years
to serve. It is not about the Members
serving today, and it is not about the
Members who served before in this
body. Many, many good people have
done so. It is about what will equip us
best to meet the challenges that we are
clearly not meeting now because we do
not have the willpower, because we
cannot resist the temptation to do
those things which are necessary for
perpetual reelection. Those things usu-
ally translate into one word, and that
is ‘‘spending.’’ Spending. People de-
scend upon us from all directions, from
all walks of life, each wanting their
programs funded, and you do not make
friends and influence people by saying
‘‘no,’’ and you do not perpetuate a pro-
fessional political career by saying
‘‘no.’’ Therein lies the root of the prob-
lem.

I might also say, if I went to a sur-
geon, I would ask what his survival
ratio was. I think if people came to
this body and asked what our success
rate is and looked at the numbers and
what we are doing to the next genera-
tion, our inability to even take the
first step to balance the budget, and
even if we got everything that we on
this side of the aisle wanted, at the end
of the 7 years we would still be looking
at a $6 trillion-plus deficit, even if we
did not have a recession or a war, even
if nothing really untoward happened. If
we got everything we wanted—and we
cannot even take the first step on that
scenario, which would still put us in a
hopeless situation because so much of
the proposals are back-end loaded,
which are simply hopes and desires
that future Congresses will have the
courage to do what we do not have the
courage to do. We put the numbers
down on the paper, saying that future
Congresses, when we are long out of of-
fice, will do the right thing and, there-
fore, we balance the budget.

So we cannot even put this—to put it
charitably—questionable approach into
operation, much less go any further.
That is what all this is about.

One of my colleagues mentioned the
role of money. As I am sure he would
agree, I have taken a very clear stance
with regard to that in disagreement.
But some of my colleagues on my own
side of the aisle say—and I agree with
them—that money plays a much too
important part in our process. But
money alone is not the process. The
reason money is important is because
money buys those television ads to
tout how great we are and how lousy
our opponent is. Money is what keeps
us up here. It is the money and the de-
sire for perpetual reelection that is
getting us into the problem with the
deficit and the debt and the ruination
of the next generation.

So, if we have campaign finance re-
form without term limits, we will

never have such reform that totally
takes the role of money out of politics.
There is always going to be some
money involved in politics. You can
have all the reform that you want, and
if the motivation is still there to use
whatever the system would then give
you to continue to perpetuate yourself,
the situation would not really improve.

On the other hand, if you had term
limits without campaign finance re-
form—and I assure you I am for both of
them—as one example, in the U.S. Sen-
ate you could serve your second term,
one full term of 6 years, without hav-
ing to raise a dime. What would that be
like?

One of the other Members implied
that if we did not have the threat of
voter sanctions, we would kind of steal
and pillage and do all kinds of terrible
things. I do not know what his feeling
is with regard to a President who is
term limited and has a lame duck 4-
year term when he wins his second
term. But I think it would be a very
beneficial thing to have Members serv-
ing in the U.S. Senate under all of the
scrutiny and all of the disclosure that
you would always have, but not have to
worry about raising one dime from one
soul. That is what term limits would
do, even if you did not have campaign
finance reform.

Finally, Madam President, I, again,
echo the leader’s comments because he
gets to the heart of the problem.

He, above all—and all the other Mem-
bers who have served this body so
well—would not imply in any way, or
reflect in any way, on the service of
those Members—valiant service over
the years. We are talking about the fu-
ture. We are talking about a system
over here that has served us pretty
well for a long period of time, but now
it is not working anymore. We were
balancing the budget up to 1969. But we
are not anymore. The pressures are too
great anymore with the growth of Gov-
ernment, the growth of programs, and
the growth of spending.

What do we do? We do what the
Founding Fathers envisioned. They
could not have envisioned all the tech-
nological advances, pressures, all the
interest groups and the way the politi-
cal parties behave, but they could envi-
sion change of circumstances that
would need an amendment to the Con-
stitution.

So we are talking about the future
and something that would not diminish
Congress, something that would en-
hance Congress and enhance Congress
in the eyes of the American people be-
cause we would once again be a part of
them.

I thank the Chair.
Mr. KYL. Madam President, I rise in

support of Senate Joint Resolution 21,
a resolution proposing an amendment
to the Constitution to limit congres-
sional terms to two in the Senate and
six in the House—12 years in each body.

Madam President, I want to begin my
remarks by thanking the majority
leader, Senator DOLE, for making good

on his promise to schedule Senate ac-
tion on the term limit amendment this
month. Without his support and his
commitment to term limits, this ini-
tiative probably would never have seen
the light of day.

It would have been easy to dodge a
vote—as many opponents, no doubt,
would like to have been able to do—
since the House already voted down a
term limit amendment last year. But
Senator DOLE followed through on his
commitment to ensure that there
would be a full and fair debate and that
we would have an opportunity to vote
on the issue. The American people de-
serve to know where their Senators
stand.

Madam President, term limits are no
panacea. They will not guarantee the
election of sensible and honest individ-
uals to Congress. They will not put an
end to the influence that special inter-
ests can sometimes wield on Capitol
Hill. However, term limits will help.

They will help by ensuring regular
turnover in Congress—guaranteeing
that the people who make our laws
have to live under the laws they have
passed. It is too easy for legislators,
who have been on Capitol Hill too long,
to forget what it is like to struggle in
the marketplace to survive—what it
means to try to meet a payroll when
the Federal Government is constantly
imposing new mandates on a small
business. New taxes, new regulations,
more redtape. They forget what it is
like for a family to try to make ends
meet, when more and more is taken
from their paychecks in taxes every
week—higher gasoline and FICA taxes,
for example.

Members of Congress have learned a
lot in just the short time that the Con-
gressional Accountability Act has been
in place. The myriad of workplace laws
and regulations had little meaning be-
fore last year because they never ap-
plied to Congress. When we finally had
to live under the same laws and regula-
tions as the rest of the country, the
people’s frustrations took on a whole
new meaning.

It is that kind of connection with
what people have to endure from their
government on a daily basis that term
limits will foster. Congressional serv-
ice should not be a life-long career.

Term limits would also help to dis-
perse some of the power that has be-
come concentrated in the hands of a
few very senior Members of both bod-
ies. It would also help to ensure that
all of us make decisions that are in ac-
cord with the views of the electorate.

Take the Federal budget, for exam-
ple. The American people have been de-
manding less spending, lower taxes,
and a balanced budget in more forceful
terms every year. Newer Members of
Congress tend to vote for less Federal
spending than those who have served
for a long time. In fact, a recent Na-
tional Taxpayers Union [NTU] survey
found a correlation between tenure in
Congress and increased spending.

NTU found that the 88 freshmen
members of the House who were elected



CONGRESSIONAL RECORD — SENATE S3869April 23, 1996
in 1994 voted for an average of $26 bil-
lion less in spending than non-fresh-
men did. The 11 new Senators elected
in 1994 supported an average of $26.2
billion more in spending reduction
than their senior colleagues.

That is not to say that all of the
more senior Members voted for more
Government spending. But as a group,
newer Members more closely reflected
the desires of their constituents for
less spending and leaner Government.
It is a trend that term limits would
help to promote.

Madam President, 23 States, includ-
ing my home State of Arizona, have at-
tempted to impose term limits on their
congressional delegations. But a year
ago, the U.S. Supreme Court held that
all State term-limit laws that apply to
U.S. Senators and Congressmen are un-
constitutional. The majority held that
the Constitution fixes the qualifica-
tions for congressional service, and
that neither Congress nor the States
may supplement them. That is why we
have a constitutional amendment be-
fore us today—because all other legis-
lative avenues have been foreclosed.

More than 200 years ago, Thomas Jef-
ferson wrote a friend suggesting ways
that the newly drafted Constitution
could be improved. Jefferson said three
things were missing: a Bill of Rights,
limits on the tenure of the Chief Exec-
utive, and term limits for Congress.
Since then, we have seen Jefferson’s
first two ideas implemented; the reso-
lution before us today embraces the
last.

Madam President, I urge support for
the term limits amendment.

Mr. GRASSLEY. Madam President, I
rise today in support of term limits. By
overwhelming margins, the American
people support term limits for Mem-
bers of Congress. In a democratic soci-
ety, the people’s elected officials have
a responsibility to respond to what the
people want. Of course, we in Washing-
ton have a duty to exercise leader-
ship—but leadership means responding
to the strongly held preferences of the
American people.

Although there is a long history both
at the State and Federal levels in lim-
iting the service of executives, term
limits for legislators have a short his-
tory. So, we are participating in a
work in progress when we debate this
amendment.

It may be that term limits enhance
the power of lobbyists, as some say, or
term limits may lessen the power of
lobbyists. Term limits may weaken the
legislative branch or they may
strengthen it. Term limits may cause
the loss of valuable experience or it
may lead to passage of reform legisla-
tion. There’s no way to tell at this
point. But with fresh faces with new
ideas in Congress, it seems to me that
reform and common sense change are
far more likely.

And of course, the Constitution was
made to be amendable. Since 1791, we
have amended the Constitution 17
times. Each of these amendments

brought about significant changes in
the nature of American Government.
Similarly, I believe that a term limits
amendment will make needed and ben-
eficial changes.

Prior to the Supreme Court’s Thorn-
ton decision last year, I intended to in-
troduce a statute to set term limits.
That option is no long longer possible.
We are in a situation where the Su-
preme Court has unequivocally spo-
ken—the Constitution as currently
written does not give Congress or the
States the power to impose term limits
by statute. So, this is not a willy-nilly
amendment we are debating. This
amendment is the only way to have
term limits.

If we do not vote to pass this amend-
ment, the States won’t even have the
chance to pass term limits. They won’t
even be able to consider the idea of
term limits. This is an important de-
bate, and I think that Congress should
not stand in the way. Voting to pass
this amendment doesn’t create term
limits. It just lets the debate go for-
ward. Let’s pass this amendment. The
American people want it. They deserve
it, and it would do much good.

Mr. DODD. Madam President, I rise
today in strong opposition to this con-
stitutional amendment.

I understand that much of what is
driving today’s debate is the belief
among the American people that Con-
gress is out of touch with their needs
and their concerns. And to some extent
their frustration is genuine and justi-
fied.

We spend too much of our time en-
gaging in partisan political games and
not enough time working together in a
bipartisan manner to craft legislation
that benefits all Americans.

There are many things we could do to
reform Congress and make this body
work more effectively. Term limits is
not one of them.

If we truly want to renew the Amer-
ican people’s faith in democracy and
return their voices to our debates in
Washington then we need to remove
the corrosive influences of money on
our campaign system.

I believe that all the goals pro-
ponents of term limits hope to achieve
through this amendment, would be re-
alized if we simply passed genuine and
comprehensive campaign finance re-
form.

For example, public service is more
and more restricted to those Ameri-
cans who have the deep pockets nec-
essary to run for Congress. And term
limits would not change that.

Even if we passed this amendment,
candidates would still be forced to
raise millions of dollars in order to win
election. And the aspirations of public
service would continue to remain
unachievable for the vast majority of
the American people.

In order to change the way Washing-
ton operates and level the campaign
playing field, we need to remove the
pervasive, almost epidemic, role of
money in our political system.

That is why I have long supported
steps to reform our campaign system.
And it’s the reason I’ve sponsored the
McCain-Feingold campaign finance re-
form bill.

We need to change our campaign sys-
tem and allow access to public service
for the American people. But, term
limits is simply not the solution.

We have term limits in this country.
They’re called elections. And they are
already enshrined in our Constitution.
Look it up, article 1, section 2; article
2, section 4; and of course the 17th
amendment, which dictated the man-
ner by which we as Senators would be
chosen.

These provisions of the Constitution
describe the specific process of how our
elected officials are chosen. And no-
where in the Constitution is there any
mention of term limits, or the amount
of time a Senator or Congressman
must serve.

Over the past few days, I’ve listened
to my colleagues invoke the name of
the Founding Fathers in justifying
their support for this amendment.

Well, I would remind them to go back
to their history books, to the Constitu-
tional Convention of 1787, which de-
bated the issue of term limits and see
what James Madison, the father of our
Constitution said about this issue:

Frequent elections; that’s the answer, that
a voter should be able to decide whether he
wants somebody new or whether he wants
somebody with experience.

Or look to the words of Robert Liv-
ingston, who said:

The people are the best judges who ought
to represent them. To dictate and control
them, to tell them whom they shall not elect
is to abridge their natural rights. * * * This
is an absolute abridgement of the people’s
rights.

A years and a half ago the American
people made an overwhelming decision
on who would represent them. Al-
though I can’t say that I agreed with
their choice and while I would have
preferred that they had selected dif-
ferent leaders, their ballot was a reflec-
tion of our freedoms and rights as a
people and a nation to choose our lead-
ers.

And in the past few years the Amer-
ican people have loudly made their
voices heard. In fact, more than 50 per-
cent of the current Members of the
House of Representatives were elected
in the past 6 years alone.

And, in January 1997, there will be at
least 38 new Senators, elected since
1992.

That represents an enormous infu-
sion of new people and new ideas to
this Congress. And, all this change
came about without term limits and
without a Constitutional amendment
telling voters from whom they could or
could not choose to represent them.

But even with these historic changes,
proponents of this amendment would
still have us believe that we need term
limits in order provide greater choices
for the American people.

Instead, term limits would limit the
alternatives of the American people,
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because they would be precluded from
voting for an incumbent. Abrogating
the right of the American people to
freely choose their leaders subverts the
democratic principles and full rights of
franchise that are every American’s
birthright.

Over the past few days, I’ve listened
to the debate here in the Senate. And
over and over I’ve heard the recurring
notion that America needs term limits
in order to prevent lawmakers from
being contaminated by special inter-
ests and institutional corruption.

I’ve served in the Senate for 16 years
and my belief in the dignity of public
service has not dissipated. And when I
look around this body at my fellow
Senators I see other dedicated public
servants.

I see men and women who withstand
personal attacks on their character; I
see men and women who give up both
their privacy and a stable family life; I
see men and women who labor tire-
lessly in these halls for one reason and
one reason only—because they want to
make America a better country.

Now, we may not agree on every
issue. In fact, some of us may not agree
on any issues. But whatever our per-
sonal beliefs, our goals and our reasons
for being here are the same—to uphold
our duty to our constituents, the Con-
stitution and most important the
American people.

And what about all those who came
before us? The great leaders from both
sides of the political aisle who have
served in this austere body: Henry
Clay, Daniel Webster, Everett Dirksen,
Lyndon Johnson, Richard Russell, Sam
Ervin and today ROBERT BYRD and BOB
DOLE, to name a few.

Were they corrupted by their tenure
in the United States Senate? Or was
their experience integral in helping
them pass legislation that made this
nation a better place to live? I for one
think it is the latter.

But, if we passed this amendment the
hard-earned experience of lawmakers
would be supplanted by a dramatic in-
crease in the reliance on permanent
staff, lobbyists and special interests.

Instead of ending careerism in Con-
gress, we would create a permanent
and unelected staff bureaucracy that
would run the Federal Government.

They would have no responsibility to
the American people because unlike
the so-called career politicians they
wouldn’t be held accountable for their
actions.

They wouldn’t have to go to the town
meetings, political rallies, Chamber of
Commerce banquets and the other
events that politicians in this body
regularly attend to keep themselves in
touch and culpable to their constitu-
ents.

What’s more, small States like my
home State of Connecticut would be ir-
reparably weakened. Through the se-
niority system, elected officials from
small States can make sure that their
voices are heard when important policy
decisions are being made.

But, if we enact term limits small
States Would be shut out by larger
States with greater representation in
Congress.

Consider that just nine States can
command a voting majority in the
House of Representatives.

Those nine States, through their vot-
ing power, could assure that the vast
majority of Federal spending be con-
centrated in their locales at the ex-
penses of forty-one other States, with
fewer representation and less clout.

I know that this amendment is popu-
lar among the American people.

But, the popular way isn’t always the
right way.

As Senators, we must always be cog-
nizant and accountable to the will of
our constituents. But, at the same
time we are sworn to uphold the Con-
stitution. And we owe the American
people the wisdom of our best judg-
ment in maintaining that solemn duty.

Adlai Stevenson once said that ‘‘My
definition of a free society is a society
where it is safe to be unpopular.’’ And
I think we all need to be reminded of
those words when any one of us holds a
view that runs contrary to the popular
opinion of the American people.

Today, I will cast a vote against the
popular will of the American people
not because I reject their beliefs, but
because I must cast my ballot for what
I think is best for the country.

I hope my colleagues join me in up-
holding our Constitutional oath and re-
jecting this amendment.

Mr. SMITH. Madam President, I rise
in support of Senate Joint Resolution
21, which proposes a constitutional
amendment to limit congressional
terms.

Mr. President, I strongly support
term limits for both U.S. Senators and
Representatives. The American people
want term limits because they recog-
nize that service in Congress should
not be a lifetime career, but rather a
temporary stewardship. Term limits
will bring fresh blood and new ideas
into the Congress and dilute the power
of the seniority system.

Last year’s U.S. Supreme Court deci-
sion on term limits made clear that the
goal of limiting congressional terms
cannot be accomplished except by
means of a constitutional amendment.
This is consistent, of course, with the
manner in which Presidential term
limits were established more than four
decades ago.

Madam President, I am proud to be
an original cosponsor of Senate Joint
Resolution 21, which, in its original
form, would have amended the Con-
stitution to limit service in the Senate
to two terms of 6 years each and serv-
ice in the House to three terms of 2
years each.

As we wait what I believe is the inev-
itable addition of a term limits amend-
ment to the Constitution, it is impor-
tant to keep in mind that term limits
are already happening in different
ways. Voters already can and do im-
pose term limits in the voting booths.

Moreover, voluntary retirements con-
tinue at a record pace. Already in 1996,
a record 13 Senators have announced
their retirements.

It is also important, Madam Presi-
dent, to keep in mind that term limits
are not a panacea. But they are a
start—a start toward a Congress that is
even more representative and respon-
sive to ‘‘We the People.’’

Mr. LEVIN. Madam President, I will
vote against ending debate on the con-
stitutional amendment to limit con-
gressional terms. Term limits is a seri-
ous matter which deserves serious de-
bate. Amending the Constitution of the
United States is always a serious mat-
ter and should not be done without
adequate deliberation. The majority
leader filed a cloture petition imme-
diately upon calling the term limits
amendment up for debate even though
there has been no effort to filibuster
this issue. Invoking cloture at this
stage would have the affect of cutting
off debate.

The Senate should have a full and
open debate on this matter, and fully
consider amendments which have been
offered and other amendments which
Senators wish to propose. For example,
there is no amendment before the Sen-
ate which conforms to the language
contained in the Michigan Constitution
which calls for a limit on Representa-
tives of three terms in any 12-year pe-
riod, and a limit on Senators of two
terms in any 24-year period. That
amendment would not be allowed, for
instance, if cloture is invoked. Ending
the debate now would also preclude
other amendments from being offered,
including an amendment which would
count the terms of office already
served by those presently in office.

Madam President, I will oppose clo-
ture which would prematurely cut off
that debate and make it impossible to
offer relevant modifications to the con-
stitutional amendment on the ground
that they are not technically germane.
If there is a filibuster on this amend-
ment, I will then vote to cut off debate
so that we can vote on the constitu-
tional amendment. In the absence of a
filibuster, stopping debate will unfairly
restrict consideration of possible modi-
fications and a fair consideration of the
amendment itself.

Mr. MACK. Madam President, I rise
today to express my strong support for
a constitutional amendment to limit
congressional terms. I commend the
Senators from Tennessee and Missouri
for their tireless efforts on behalf of
this measure and I also commend the
majority leader for allowing us the op-
portunity to vote on this amendment.
This is a truly historic debate and one
that the American people would do
well to note and remember.

The amendment before the Senate
today is very simple. It would limit fu-
ture Senators and House Members to
two and six terms respectively and it
further outlines the procedure for
Members who assume office in mid-
term.
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This measure’s simplicity, Mr. Presi-

dent, is only matched by its popularity
in the country and its exceeding dif-
ficulty to pass. The American people
have consistently indicated their over-
whelming support for term limits. This
support remains solid regardless of who
controls the Congress or how much the
issue is debated. I remain amazed that
the people’s representatives contin-
ually refuse to do their bidding on this
issue.

This is not the first time the Senate
has considered this measure, nor will it
likely be the last. The first proposal to
limit congressional terms was offered
in 1789. In the modern era, hearings on
term limits were held in 1945, and the
only straightforward Senate vote on a
term limits amendment in history oc-
curred in 1947.

It is interesting to note, Mr. Presi-
dent, that Republicans controlled the
Senate at that time as well. At no time
since have the Democrats attempted to
constructively deal with the term lim-
its issue. It is only because of the Re-
publican majority that we stand here
today. We made the commitment to
the American people in the last elec-
tion to bring this measure to the floor
and we are keeping our word.

In the past year, we have seen several
measures come and go on this floor
that—in one way or another—have at-
tempted to curb Senators’ and Rep-
resentatives’ appetites for continual
public service. All failed.

Due to the utter lack of Democratic
support for the concept of term limits,
it appears that the measure before us
today will fail as well. This is one more
battle, however, in a larger—and
longer—fight. In the end, I remain con-
fident that a meaningful, binding term
limits amendment will be passed by
Congress and ratified by the necessary
number of States.

Mr. President, we live in a democracy
that thrives on the free exchange of in-
novative ideas. These ideas are the life-
blood of our progress and it is critical
to bring them into the political process
and into the public arena. Term limits
will ensure that the people’s represent-
atives continually bring fresh, new per-
spectives to public service and create a
more responsible and respected govern-
ment.

We suffer not from a dearth of new
ideas in America, Mr. President; we are
lacking only in the opportunity to ex-
press them in public service. The
amendment before us today will change
that, and I again offer it my unquali-
fied support.

Mr. CONRAD. Madam President,
today, the Senate considers a constitu-
tional amendment regarding term lim-
its for Members of Congress. The de-
bate over the term limits constitu-
tional amendment has shown that both
sides of this issue are passionate about
the importance of congressional serv-
ice. The proponents of the term limits
amendment argue that it is time to
change our Constitution to address the
length of congressional service. The op-

ponents of the term limits amendment
respond that not only is a term limits
constitutional amendment unneces-
sary, it threatens the foundation of our
system of government and principles of
democracy. I cast my vote against the
term limits constitutional amendment.

My service in the Senate began as a
result of an election held in North Da-
kota in the fall of 1986. I won election
to the U.S. Senate by defeating an in-
cumbent who served North Dakota for
6 years in the Senate and 17 years in
the House. Because of this election, I
can appreciate arguments about the
power of incumbency. However, most
importantly, I appreciate the power of
the voters. Voters have the power to
vote for the candidate they feel best
fits the elective office, whether the
person is an incumbent or a challenger.
It concerns me that a term limits con-
stitutional amendment would limit the
voters’ choice to only those persons
who are not disqualified because of this
amendment.

It is my view that in a democracy,
voters should be able to choose whom-
ever they want to represent them. We
should not deny voters the opportunity
to vote for someone they believe best
represents their interests simply be-
cause that person has been in the office
for 12 years. According to the Congres-
sional Research Service, at the begin-
ning of the 104th Congress, the average
length of service of a Member of the
House of Representatives was 7.75
years, while the average length of serv-
ice of a Member of the Senate was 10.2
years. So despite the lack of a con-
stitutional term limits amendment of
12 years, the voters have successfully
managed their own system of term lim-
its, commonly known as the elective
system.

Term limitations might be more det-
rimental than beneficial. It takes time
to develop real expertise and experi-
ence on the wide variety of issues that
come before Congress. Term limita-
tions could result in the loss of this ex-
perience. In a sense, the voters already
have the power of term limits in their
hands: they can vote their elected rep-
resentatives out of office at any elec-
tion, from their local sheriff to their
U.S. Senator. Additionally, the loss of
the seniority system would prevent
small States such as North Dakota
from getting and keeping clout in Con-
gress. Large State delegations would
dominate the leadership and become
even more powerful, and small States
would be hurt as a result. California
has 54 seats in Congress; New York has
33; Texas has 32; Florida has 25; and
Pennsylvania has 23. North Dakota has
only three.

Rather than impose arbitrary term
limits, I believe we should focus our at-
tention on campaign finance reform to
allow a larger number of people to
enter congressional races. I supported
campaign reform in past legislative
sessions, and I will continue to support
campaign reform in the 104th Congress.

Mr. McCONNELL. Mr. President,
congressional term limits are the most

toxic of the seemingly magical elixirs
called reform. Alluring in their sim-
plicity. Enticing in their popularity.
Term limits are the blunt ax of politi-
cal reforms.

Conveniently, the term limits would
not kick in until most current Sen-
ators, under recent rates of attrition,
were long gone from this Chamber.
Prospective term limits such as are be-
fore us today have a buy now, pay later
appeal as nearly two decades would
elapse between their passage, ratifica-
tion, and the moment at which they
began to clear the decks in Washing-
ton.

If term limits are the medicine for
what ails the Nation, it is ludicrous to
wait so long for their curative powers.
Retroactive limits would be in order.

Dissenting from the majority in my
party is not something I relish. While I
have often observed, with some irrita-
tion, that in the eyes of the media it
seems the only thoughtful Republican
is a dissenting Republican, it is not a
role I seek. My colleagues, with whom
I disagree on this issue, arrived at their
positions for a host of reasons. It is not
my place or privilege, nor would I pre-
sume, to cast aspersion on motives.
But I must disagree as strongly and
forcefully as decorum, and facility
with the English language, will allow.

Never more than in this instance, am
I conscious of Edmund Burke’s elo-
quent assertion that: ‘‘Your represent-
ative owes you, not his industry only,
but his judgment; and he betrays in-
stead of serving you if he sacrifices it
to your opinion.’’ All of us exercise this
wisdom, though rarely all in the same
way, at the same time or on the same
issue. Sometimes our judgment and
popular opinion converge. Sometimes
not. And we answer to the voters, in
any event. On this issue, the polls and
my judgment are at variance.

Mr. President, in a bit of an aside but
touching on the climate of cynicism in
which term limit polls are conducted, I
would like to draw attention to an ar-
ticle David Shaw wrote in the Los An-
geles Times on April 17 entitled ‘‘A
Negative Spin on the News.’’ The sub-
title is: ‘‘Many journalists are worried
that cynicism is poisoning their profes-
sion. Displaying such an attitude may
erode respect for their craft and also
harm confidence in public institu-
tions.’’ A telling passage from the arti-
cle:

The most scathing—and most widely pub-
licized—indictment of the news media by the
news media has come from James Fallows,
Washington editor of the Atlantic Monthly,
in his book ‘‘Breaking the News.’’

‘‘Step by step,’’ he writes, ‘‘mainstream
journalism has fallen into the habit of por-
traying public life in America as a race to
the bottom, in which one group of conniving,
insincere politicians ceaselessly tries to out-
maneuver another.’’

The journalistic implication—and often
it’s more than an implication—that all poli-
ticians are liars and hypocrites who invari-
ably act out of self-interest and self-aggran-
dizement rather than out of a commitment
to the public good, has created a self-fulfill-
ing phenomenon.
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As Fallows puts it: ‘‘By choosing to

present public life as a contest between
scheming political leaders, all of whom the
public should view with suspicion, the news
media brings about that very result.’’

Mr. President, political reform de-
bates, especially term limits and cam-
paign finance, should carry an advi-
sory—‘‘Warning: profoundly disturbing
to impressionable Americans who
thought democracy was a good thing.’’
Term limits and campaign finance re-
form proponents wrongly assume de-
mocracy as we have known it for 200
years, has failed. They may character-
ize their proposals as fine-tuning de-
mocracy but I and others see it as far
more serious than that. Quite simply,
we have gone with such proposals from
Let Freedom Ring to Rein Freedom
In—in the name of reform.

For the past few years, there has
been a furious race to embrace the dis-
affected, disgusted and dissatisfied.
Thoroughly probed by prolific poll-
sters, the prognosis is in: people hate
politicians, so go with it. Pander or
perish. This destructive phenomenon is
not the exclusive province of any
party. The essential point is that hav-
ing for so long been a convenient recep-
tacle for hateful bile from within and
out, it should surprise no one that all
who serve in Congress are sullied. We
are reaping what we have sown, with
ample assistance from a cynical media.

Having examined the climate of cyni-
cism which breeds demand for term
limits, I turn now to the merits of the
proposal before us. What term limits
would do is restrict the freedom of vot-
ers to elect whomever they please.
Like them or not, term limits undeni-
ably, fundamentally restrict freedom.
A Senator in the 21st century may be
Daniel Webster reincarnate, but under
two terms-and-out limits, merit, per-
formance and voter sentiment matter
not after the first term.

Under term limits, merit, perform-
ance and voter sentiment hold no sway
in the second term except to the extent
Members are guided by their own mor-
als and sense of place in history. That
is sufficient restraint for most Mem-
bers now, and probably even in a term
limited future. But this lack of ac-
countability under term limits should
greatly trouble people who believe that
power breeds corruption.

The dominant theme of the term
limit movement is populist—that term
limits will wrest the system away from
the career politicians and return power
to the people. Yet one of the most
prominent term limit advocates, con-
servative columnist George Will, sup-
ports term limits because they would
establish a constitutional distance be-
tween people and politicians. Just this
last Sunday, in the Washington Post,
Will wrote that ‘‘. . . term limits
would make Congress less subservient
to public opinion. . .’’

There is a news flash: the revolution-
ary motive behind term limits is to in-
sulate Congress from popular account-
ability at the ballot box. Remove all

concerns about reelection, the theory
goes, and Congress will do the right
thing. The presumption is that the
right thing must be contrary to the
will of the people. This confirms how
anti-populist and undemocratic term
limits really are.

That is why last year I introduced a
bill to repeal the 22d amendment limit-
ing Presidents to two terms. In 1947,
with great haste a Republican major-
ity—fresh from political exile—
rammed through the 22d amendment
imposing presidential term limits.
Fifty years ago, the zeal was in re-
sponse to the unprecedented tenure of
President Franklin Delano Roosevelt.
Not one Republican in the House or
Senate voted against that proposal.
Ironically, the only Presidents since
limited by it have been Dwight D. Ei-
senhower and Ronald Reagan.

We were very fortunate that those
two-term Presidents were such honor-
able men. But we should consider a
bleak alternative. The prospect of a
second term of a scoundrel, uncon-
cerned with reelection to a third term,
is very disturbing. With the prospect of
another election, even the most scur-
rilous are more likely to at least pre-
tend to be thoughtful, honest, and re-
sponsive to the concerns of voters. In
my view, the 22d amendment was a
mistake that should be repealed, not
compounded with congressional limits.

Alexander Hamilton was succinct in
Federalist Paper No. 72—which pre-
sented the case against Presidential
term limits:

There is an excess of refinement in the idea
of disabling the people to continue in office
men who had entitled themselves, in their
opinion, to approbation and confidence, the
advantages of which are at best speculative
and equivocal, and are overbalanced by dis-
advantages far more certain and decisive.

Term limits make elected represent-
atives less accountable to voters and
public service less appealing to middle
class citizens. Thus, would term limits
engender a new elitism and create ethi-
cal quagmires. People of moderate
means, with family responsibilities and
promising private careers, would pass
on a congressional career certain to be
cut short. Only the rich could afford
such a brief dilettante fling with poli-
tics. And on the other hand, those who
did interrupt private pursuits for a
term-limited stint in Congress would
feel pressed to keep an eye on post-con-
gressional employment—a conflict rife
with ethical potholes and considered by
Alexander Hamilton two centuries ago
when he observed that the prospect of
reelection would promote better rep-
resentation than would term limits.
Hamilton said, ‘‘when a man knows he
must quit his station, let his merit be
what it may, he will turn his attention
chiefly to his own emolument.’’

Term limits would transform Con-
gress into an exclusive haven for the
independently wealthy, the com-
fortably retired, and those who see
public service as nothing more than a
profitable resume-builder.

I put this forth in jest, but if the goal
is to make Congress older and richer,
we should just raise the minimum age
requirements set in the Constitution.
Two hundred years ago, when the lim-
its were set at 25 for the House and 30
for the Senate, the average life expect-
ancy was 34. Perhaps age requirements
should be doubled—just as life expect-
ancy has—and made retroactive. An ar-
gument could be made that the prob-
lem is not that members serve too long
but that they arrive too young.

Congressional term limits would
make Government overall less ac-
countable by vesting far more power in
unelected and un-term limited staff,
bureaucrats, the judiciary and lobby-
ists, rather than in the people’s elected
representatives. This is self-evident
and surely is not a desirable effect in
the minds of most Americans. As a
former staffer I do not say this to deni-
grate staff, but it has been my experi-
ence that courage is not a staff-driven
quality. Staff—in their desire to serve
and protect their boss—is far more
likely to opt to trim the political sails,
so to speak. This is conjecture on my
part but certainly warrants serious
consideration when increasing staff in-
fluence is contemplated.

As a Senator from Kentucky, I am
very concerned about the power shift
from small and medium-sized States to
more populous States, resulting from
the diminution of seniority under term
limits. Since the power of small States
is greatly amplified by the Senate’s se-
niority system, they stand to lose the
most when the sheer size of a State’s
House delegation becomes the principal
congressional power gauge. David
Broder explored this side effect in the
Washington Post (12/6/95):

Large-state delegations are not nearly as
subject to the caprice of resignation or polit-
ical defeat. Their leverage lies in their num-
bers, and they would not be nearly as dis-
advantaged should term limits be imposed
someday. Indeed, there is good reason to
speculate that, in the constant bargaining
for leadership positions that would probably
take place in a term-limited Congress, the
mega states like California and Texas would
use their numbers to grab off the best spots
for themselves and install their allies in the
rest.

You can make a selfish argument for term
limits if you come from one of the mega
states. But there is every reason for small-
and medium-sized states to oppose that
change in the Constitution.

Mr. President, term limits are pre-
mised on an illusion of rampant career-
ism. The fact is, voters already are lim-
iting tenure—selectively. And many
members have bowed out voluntarily.
Over half of the House of Representa-
tives arrived since 1990 and over half of
the Senate was elected since 1984. The
right to vote is the right to limit ten-
ure. Much ado is made over the high re-
election rates of those incumbents who
choose to run for reelection. However,
this ignores the self-selection element
inherent in those rates. Some mem-
bers—it can only be speculated which
ones—choose to retire rather than risk
defeat. Particularly, those wounded by
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scandal. Moreover, incumbents—but
for the few who were first appointed to
office—were first elected as challengers
or in open seats. It stands to reason
that the qualities which made them ad-
mirable in their first election would
often propel them to victory in subse-
quent elections.

And what of competition, post-term
limits? It is persuasively argued that
competition would actually decrease
because able candidates would bide
their time until a seat opened up rath-
er than risk an uphill fight against an
incumbent. This is a phenomenon we
see on occasion in the current system.
I expect the frequency would increase
dramatically under term limits.

People should not be denied the right
to vote for someone simply because of
an arbitrary term limit. As Robert Liv-
ingston noted two centuries ago: ‘‘The
people are the best judges who ought to
represent them. To dictate and control
them, to tell them whom they shall not
elect, is to abridge their natural
rights.’’

Yet at its root, term limits conclude
that people are capable of only limited
self-governance. I wonder, do people in
these polls that are cited fault them-
selves in their support of term limits
or are they passing judgment on the ir-
responsibility of other electorates, in
states and districts other than their
own? It has been argued by term limit
proponents that voters’ inability to
vote against candidates in other states
and districts cries out for arbitrary
term limits. Evidently, voters in other
states and districts are not trust-
worthy. Take that premise and run
with it.

Perhaps Americans should be able to
vote in every election everywhere be-
cause lawmakers at all levels of Gov-
ernment can increasingly affect people
outside the scope of their own elector-
ate. That is a reform that surely, and
correctly, would be rejected. In any
event, citizens in one State can affect
election outcomes in another by par-
ticipating in politics through campaign
contributions. That is a laudable, legal
and constitutional manner in which to
hold accountable lawmakers one can-
not legally vote against.

In hindsight, among the most inter-
esting observations made by term limit
supporters two hundred years ago was
that they were necessary because the
Federal City would be an Eden from
which Members and their families
could not bear to part.

The reality hardly needs elaborating.
At best, Washington, DC—with its
crime, potholes, filth, and corruption—
has become a sort of purgatory from
which most of us can hardly wait to
flee and go home to our States.

Where is the logic in the absurd no-
tion that Government is the only arena
in which experience is a bad thing? Ex-
perience is desirable in every other
venue—professional and otherwise—
that I am aware of. Experience cer-
tainly did not impair Henry Clay, John
Sherman Cooper, Howard Baker, Ever-

ett Dirksen, Sam Rayburn, Arthur
Vandenburg, and Sam Ervin’s commit-
ment to serve the national interest. To
name just a few.

There are many in this Senate today
who have served far more than two
terms whose service has been nothing
short of heroic. Experience has made
them better and braver. It steels them
against many shortsighted proposals.
But I will not name names because in
this environment to highlight a Mem-
ber’s lengthy service on national tele-
vision could be construed as a rule 19
transgression. In a term limited future,
we would see fewer of their caliber.

God willing, the Senate will never
again be confronted with a war resolu-
tion. But if it is in, say, another gen-
eration, I hope there are some Members
who experienced the Persian Gulf war
debate. And who had to cast that vote.
It was a debate which itself benefited
from the presence of Members who
served in the Vietnam-era Senate.

Senators, no matter how bright, edu-
cated, eager, or accomplished, do not
know anywhere near all they need to
when they arrive here. Parliamentary
procedure is mastered with experience.
Defense, commerce, finance, environ-
ment, energy, and agriculture issues
take time to learn. Does any non-
incumbent candidate even know upon
which committees they will serve?

Term limits, however well-inten-
tioned, are terribly dangerous. We
would do the American people no favor
in passing this constitutional amend-
ment and would cause great harm in
the future. Constitutional amendments
such as this one are forever. Only one—
the 18th instituting prohibition—has
ever been repealed. And we cannot pre-
sume to ever be missed so much as
Americans missed their bourbon.

Mr. FEINGOLD. Madam President, I
want to begin by commending the Sen-
ator from Tennessee, the Senator from
Missouri, and others, who I believe are
sincere in their belief on the need for
fundamental reforms in Congress.

I disagree with their approach on this
issue, but it would be nearly impossible
to dispute that the American people
expect the Congress to pass meaningful
reforms of this institution and they are
expecting those reforms soon.

Madam President, it is a troubling
reality that more and more Americans
are finding it difficult to trust their
Government and their elected officials.
Trusting your Government and having
faith in your elected leaders is perhaps
the most fundamental tenet of Amer-
ican democracy.

Unfortunately, this trust and faith
has been shattered by a culture of spe-
cial interest influence that has con-
vinced the American people that their
elected representatives are no longer
working in the people’s interest, but
rather for their own and special inter-
ests.

But the proposed solution to chang-
ing those negative perceptions that we
are debating today would, I believe,
represent a profound retreat from the

principle of representative government
itself.

Moreover, what we are debating is
yet another proposed fundamental
change to the U.S. Constitution. Con-
sider that already in the 104th Congress
we have debated and voted on a con-
stitutional amendment to balance the
budget and a constitutional amend-
ment to prohibit individuals from dis-
honoring the American flag.

It should be pointed out that in the
entire 209-year history of our Nation
that, excluding the Bill of Rights, we
have amended the Constitution just 17
times. Just 17 times Mr. President, in
over 200 years.

And yet in the 104th Congress alone,
almost 140 constitutional amendments
have been introduced, from issues rang-
ing from the balanced budget, to tax
increases, to flag burning, to school
prayer, to the abortion issue and so on.

Madam President, I do not believe
that we should seek to solve every so-
cial ill in our country by making radi-
cal alterations to a document that was
so carefully crafted 200 years ago and
that has provided remarkable guidance
to our Nation for so long. We must find
alternative solutions.

It has, in fact, been well established
that the Framers of the Constitution
did not believe congressional term lim-
its would be beneficial to the new na-
tion.

Let me quote James Madison, the ar-
chitect of the Constitution, in Federal-
ist Paper No. 53. He wrote the following
about his vision of a Congress:

A few of the members, as happens in all
such assemblies, will possess superior tal-
ents; will, by frequent re-elections, become
members of long standing; will be thor-
oughly masters of public business. . . . The
greater the proportion of new members and
the less the information of the bulk of the
members, the more apt they will be to fall
into the snares that may be laid for them.

It is this point of Madison’s that I
would like to underscore and that I be-
lieve illustrates why it is so important
to have a mix of individuals—some ex-
perienced and seasoned, others newly
elected—serving in the U.S. Senate.
Moreover, it is important for us to con-
sider how the history of the U.S. Sen-
ate and this Nation might have been
different had term limitations been in
effect for the past 200 years.

We have had some truly outstanding
individuals serve in the U.S. Senate.
Republican or Democratic, Conserv-
ative, or Liberal, these individuals,
whether you agreed with them or not,
were defined not only by their tremen-
dous legislative accomplishments but
also by their character and the prin-
ciples they often stood and fought for.

Had we had term limits, a great num-
ber of these individuals would have
been needlessly forced out of office.

I am sure that all of my colleagues at
one time or another have spent time in
the Senate reception room, just outside
this Chamber, and noticed the magnifi-
cent portraits hanging in that room.

In 1955, the U.S. Senate established a
commission headed by Senator John F.
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Kennedy, charging that commission
with the responsibility of designating
the five greatest U.S. Senators in our
Nation’s history.

After substantial input from other
Senators and the academic community,
the commission chose Henry Clay,
Daniel Webster, John C. Calhoun, Rob-
ert M. LaFollette, Sr., and Robert A.
Taft, Sr., Portraits of these five Sen-
ators are hanging today in the Senate
reception room.

Clearly, the great legislative and ora-
tory skills exercised by these great fig-
ures can be directly attributed to their
extended years of service in the U.S.
Senate. Interestingly, not a single one
of these five greatest Senators served
in the Senate for less than 12 years.
Taft was the novice, having served only
14 years. Calhoun served 19 years,
LaFollette served 22 years and Clay
and Webster each served 24 years.

And these five Senators are certainly
not alone. The history books are full of
names such as Humphrey, Dirksen,
Goldwater, Hart, and so on.

I believe that having experienced
Senators in this body is not only
healthy for our democracy, but critical
to our ability to responsibly carry out
the constitutional duties of the legisla-
tive branch of Government.

Madam President, as a relatively new
Member to this body, it has been per-
sonally beneficial and an honor to
serve with some of the more senior
Members, such as the senior Senator
from West Virginia, whose mere pres-
ence reminds us all of the importance
of maintaining a sense of respect and
civility and the need to pay deference
to this institution and the traditions
associated with it that have enduring
value.

And think about so many effective
and honorable Members of the current
U.S. Senate whose services would be
lost if a term limits law was in effect.

In all, 44 current Members of this
body—almost half—would not have the
ability to continue as U.S. Senators be-
cause they have been here for more
than 12 years.

Mr. President, judging an elected of-
ficial’s commitment, their dedication
and their competence by an arbitrary
time limit is senseless. Term limits
supporters seem to suggest that rep-
resenting the people is the one profes-
sion in America in which having expe-
rience makes you underqualified for
the job.

We must remember that what term
limits supporters are asking us to do is
to take away the cornerstone of a rep-
resentative democracy—the right to
vote for the candidate of your choice.
More than anything else, the freedoms
associated with the right to vote are
what make Americans the envy of the
modern world. We should not take that
right away from the American people.

We have heard a lot of talk, Mr.
President, during this Congress about
the importance of devolution, and re-
turning control over local matters to
State and local governments. The ma-

jority leader wants to ‘‘dust off the
10th amendment’’ and we have been
told time after time that the Federal
Government should stay out of State
and local decisionmaking.

Well, Mr. President, the legislation
before us today makes a mockery out
of that principle. The legislation before
us provides that the Federal Govern-
ment will automatically disqualify cer-
tain individuals from representing
their States and local communities.

I believe, and the Framers clearly be-
lieved, that neither residents of other
States nor elected representatives of
other States have the right to tell the
people of Wisconsin who they can and
cannot vote for, other than the quali-
fications that are enumerated in the
Constitution.

And that is what term limits is all
about—telling the American people
that they are prohibited from voting
for a particular representative because
that individual has bumped up against
some arbitrary deadline.

Supporters of term limits argue that
if elected officials know that they are
only serving for a set amount of time
and do not have to be concerned with
frequent campaigning, these represent-
atives will be more apt to work in the
public’s interest, and not their own.

Quite frankly, I find this hard to be-
lieve. Numerous historical documents
demonstrate that the Framers included
the concept of frequent elections to the
Congress to make representatives di-
rectly accountable to those they rep-
resent.

The rationale was, if a legislator did
his job, and adequately represented his
constituents and advanced what was in
their collective best interests, that rep-
resentative would be rewarded by re-
election. If the legislator was irrespon-
sible, did not perform or fulfill his du-
ties, the voters would exercise their
right to replace that particular rep-
resentative. The ballot box, as it was
intended to be by the Framers, is es-
sentially a job performance review for
Members of Congress.

But term limits would nullify this
check, taking these sort of decisions
out of the hands of the voters.

Moreover, if a Senator is in their
final term, knowing they cannot be re-
elected, it would seem to me that they
would be less likely to represent the
best interests of their constituents and
more likely to represent their own self-
interests.

After all, they can no longer serve in
Congress, they will have to seek future
outside employment—maybe with a
Washington DC, special interest group
or lobbying firm. The argument that
term limits would make elected offi-
cials more responsible legislators was
raised over 200 years ago at the New
York ratification convention, to which
Alexander Hamilton replied, ‘‘When a
man knows he must quit his station,
let his merit be what it may, he will
turn his attention chiefly to his own
emolument.’’

Supporters would have us believe
that our current system would be sup-

planted with a class of citizen-legisla-
tors, who are less concerned about a
career of politics and more concerned
about being a truly deliberative body
than they are with responding to the
whims of the electorate.

This line of reasoning sounds like an
attempt to reinvent the wheel. First of
all, the Congress of the United States
is already comprised of a diverse
groups of individuals with unique back-
grounds in a variety of fields, including
education, law, business, journalism,
medicine, and yes, politics. Virtually
every one of us held jobs in the private
sector before we ran for public office,
and we will all eventually return to the
private sector either when we decide to
retire or when our employers, the vot-
ers, believe we have overstayed our
welcome.

I would like to briefly respond to
those who suggest that seeking a ca-
reer in public service is somehow an in-
herent character flaw. First, let me say
that the list of ‘‘professional politi-
cians’’ begins with names such as
Madison and Jefferson, and ends with
figures such as Roosevelt and Kennedy.
We should remember that these indi-
viduals were truly public servants, and
gave little thought to what Alexander
Hamilton referred to as ‘‘personal
emolument.’’

They inspired many of us to enter
into public service because we too
thought it was a noble and honorable
thing to do.

Madam President, as I said from the
outset, I agree with many of the as-
sumptions and concerns that term lim-
its supporters put forth in their argu-
ments.

The election scales today are unques-
tionably weighted unevenly toward in-
cumbents, and challengers do not have
an adequate opportunity to unseat sit-
ting Members of Congress.

One very viable alternative to term
limits that does not require amending
the Constitution—and what I believe
represents one of the most important
issues facing us today—is the oppor-
tunity to reform our campaign finance
laws. I am convinced that fundamental
campaign finance reform would cure
the ills of incumbency that have been
derided by term limits supporters and
what have unquestionably contributed
to the deterioration of fair and com-
petitive congressional elections.

That is why I have joined others, in-
cluding some very noted term limits
supporters such as the senior Senator
from Arizona, Senator MCCAIN, the
Senator from Tennessee, Senator
THOMPSON, and others in offering the
first bipartisan and bicameral cam-
paign finance reform bill in nearly a
decade.

This bill has an enormously broad
range of bipartisan support. Fifty-six
Members of the 104th Congress, includ-
ing 25 Republicans and 31 Democrats,
have signed on to the House and Senate
bills. The President supports it. The
Ross Perot organization supports it.
Common Cause, Public Citizen and
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newspaper editorials from around the
country have endorsed the McCain-
Feingold-Thompson legislation.

And while only 45 Senators voted ear-
lier this year for a sense of the Senate
that we should consider term limits
legislation, 57 Senators voted for the
resolution I offered last year stating
that we should consider campaign fi-
nance reform legislation prior to the
conclusion of the 104th Congress.

This body recently demonstrated on
the issue of health reform that Sen-
ators from the two parties can set
aside their partisan and ideological dif-
ferences, compromise when necessary
and produce a meaningful piece of leg-
islation that will help a great number
of people.

Campaign finance reform is no dif-
ferent, and I am convinced that there
are enough Senators who care about
this issue, including many of the sup-
porters of term limits, who can come
together and pass a meaningful and
comprehensive reform bill.

Term limits are no doubt a popular
idea, but so is comprehensive campaign
finance reform. And if we can solve a
problem that all parties seem to agree
exists—that is, the unfair advantages
held by incumbents—by means other
than a constitutional amendment, we
should aggressively pursue that avenue
before considering such a fundamental
change to our Constitution.

In a society that considers the right
to vote its national treasure and most
sacred natural resource, term limits
may be the ultimate form of an intru-
sive and overreaching Federal Govern-
ment. I urge my colleague to reject
this latest proposed change to our Con-
stitution.

Mr. KEMPTHORNE. Mr. President, I
rise today in support of Senate Joint
Resolution 21 proposing a constitu-
tional amendment to limit the terms
for Members of Congress to two terms
in the Senate and six terms in the
House of Representatives.

This Congress has passed some criti-
cal pieces of legislation, many of which
effectively limit the role of the Federal
Government in the everyday lives of
citizens and shift power back to the
States. Members on both sides of the
aisle worked together in a bipartisan
manner to enact legislation such as the
Congressional Accountability Act, the
Unfunded Mandate Reform Act, and
even the Line-Item Veto Act, all which
improve the responsiveness of Congress
to the people. In this same vein of lim-
ited government, accountability, and
States rights I strongly support pas-
sage of Senate Joint Resolution 21 be-
fore us today.

Term limit legislation is an impor-
tant issue to the voters of Idaho. Since
1990, 23 States, including Idaho, have
clearly voiced their support for limit-
ing congressional terms. In 1994, Idaho-
ans overwhelmingly approved a ballot
measure supporting term limits. How-
ever, on May 22, 1995, the U.S. Supreme
Court, in U.S. Term Limits versus
Thorton ruled that State-imposed term

limits are unconstitutional. With the
Supreme Court decision against State-
imposed term limits, the only avenue
left to implement the will of the people
is through passage of a constitutional
amendment.

Our Founding Fathers envisioned a
citizen legislature where Members
would do their civic duty and then re-
turn home. Individuals from all walks
of life could bring new ideas and spe-
cial talents to this body. The natural
rotation in office was what was ex-
pected by the public and demonstrated
by the public servants. But over the
years, this practice has changed.

The Framers of our Constitution pic-
tured private citizens—not career poli-
ticians—who took time to serve their
country. A rotation of service in Con-
gress allows for new people to partici-
pate in the legislative process. As
Thomas Jefferson stated about tenure
for congressional Members, he said,
‘‘(m)y reason for fixing them for a term
of years, rather than life, was that they
might have an idea that they were at a
certain period to return into the mass
of the people and become the governed
instead of the governors * * *.’’

Far too many Members stay in our
Nation’s Capital too long, losing touch
with their constituency. The time is
here for Congress to pass legislation to
constitutionally limit the tenure of
Members of Congress. I believe we
should let the States have the oppor-
tunity to ratify a constitutional
amendment to limit the terms of Mem-
bers of Congress.

As we discuss term limitations, we
are not without precedent for Federal
term limitations. We are a co-equal
branch of Government with the execu-
tive branch. But with the ratification
of the 22d amendment in 1957, the
American people imposed term limits
on the executive branch. If service for
the President of the United States
should be limited, why shouldn’t the
legislative branch be treated equally?

In 1992, on the 4th of July, in fact, as
a candidate for the U.S. Senate, I
pledged my support to constitutionally
limit the length of time a citizen may
serve in the U.S. House of Representa-
tives and the U.S. Senate. I have kept
my promise. During my first year in
the U.S. Senate I cosponsored term
limit legislation. And last year, I co-
sponsored Senate Joint Resolution 21,
which is before us today, to propose a
constitutional amendment to limit the
terms of Members of Congress.

Not only do I believe I have kept my
promise to the people of Idaho, I be-
lieve I have kept an unspoken promise
to the Framers of our Constitution.

In fact, as presented in the Federalist
Papers, No. 57, James Madison wrote,

The aim of every political constitution is,
or ought to be, first to obtain for rulers men
who possess most wisdom to discern, and
most virtue to pursue, the common good of
the society; and * * * to take the most effec-
tual precautions for keeping them virtuous
whilst they continue to hold their public of-
fice.

James Madison continued to write,
that the most effective way to prevent

degeneracy of representation is that ‘‘a
limitation of the term of appointments
* * * will maintain a proper respon-
sibility to the people.’’

In conclusion, I believe we can
achieve this ideal envisioned by our
Founding Fathers by enacting 12-year
term limits within each Chamber of
Congress—two terms in the Senate and
six terms in the House. It is this Sen-
ator’s view that term limits would im-
prove the efficiency of the Congress
and make it more responsible to the
people of this great Nation. Let us pass
Senate Joint Resolution 21 and give
the States the power to decide if there
ought to be term limitations on Mem-
bers of Congress.

Mr. THOMPSON. Madam President,
how much time do we have remaining?

The PRESIDING OFFICER. Twenty-
two minutes.

Mr. LEAHY. How much time is on
this side, Madam President?

The PRESIDING OFFICER. I am told
it is 22 on the Democratic side, and 12
minutes and 15 seconds on the Repub-
lican side.

Mr. LEAHY. Madam President, if the
Senator from Tennessee and the Sen-
ator from Missouri do not mind, I will
yield myself 5 minutes.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

Mr. LEAHY. Madam President, I
hope that the American people are not
being fooled by what is going on in con-
nection with Senate ‘‘nonconsider-
ation’’ of this proposed constitutional
amendment to impose term limits. Ba-
sically, the way it was zipped through
the Judiciary Committee and called up
here with a protective series of amend-
ments and a cloture petition was done
in such a way that you cannot even at-
tempt to amend it. It is bumper-sticker
politics. It is campaign fodder. But it is
not a serious debate. I say that mean-
ing no disrespect for the handful of
Senators—and it really is only a hand-
ful of Senators—in this body who actu-
ally do want a constitutional amend-
ment on term limits.

The way this has been set up almost
guarantees that there will be no clo-
ture voted. Certainly guarantees that
my amendment, which would make it
apply to each of us and thus make it
real term limits, could not be voted on.
Some want to be able to stand up and
say, ‘‘I was for term limits. Gosh, what
a shame we did not get to vote on it.’’
And they will blame everybody else.

I suspect that we will probably see
the Whitewater prosecutor coming in
and blaming the President and the
First Lady for this. Lord knows, he is
blamed for just about everything else,
from tornadoes to whether they made
$1,000 or lost $1,000.

Frankly, I feel sorry for my good
friend from Tennessee, whom I know
does believe strongly in favor of term
limits but is being put through a cha-
rade. The charade is this: In the first 5
minutes of consideration last Friday,
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the Republican leadership acted to en-
sure two things—that the proposal
would not be fully debatable and
amendable, and that there would be no
votes on the merits in the Senate this
year.

I regret that the American people
have to endure this surreal display by
a body that is yet to complete action
on the budget, or appropriations, for
the fiscal year that is more than half
over.

Debate has been cut out. This con-
stitutional amendment is really an in-
cumbent’s protection limit bill. Under-
stand, Madam President, what it
means. The American people think
that we are voting for term limits. We
are not.

If we were to pass this in the House
and Senate and send it to the States
for ratification, do you know what this
means? It means that a five-term Sen-
ator in this body who voted for term
limits could have three more terms.
They are not limited to two. They
could have eight. I know that there are
Senators who say they are for term
limits, and apparently, on at least one
occasion, have been for term limits be-
fore I was born. But they will keep on
being here. They will keep on running.
This does not limit them.

For example, consider a fourth-term
Senator under this provision. The Sen-
ator could have at the very least two
more terms and probably have three
more terms under this amendment for
a total of six or seven, not just two
terms. That Senator could end up vot-
ing for term limits and become a
seven-term Senator.

What the proposed amendment does
say is that somewhere way out into the
next century those men and women
running for office could be limited, but
not those of us who are here. We pro-
tect ourselves under this.

What we have is a case where you
could say you are voting for a constitu-
tional amendment to consider limits
on everybody else, but we end up pro-
tecting ourselves.

So it is like Moliere’s ‘‘Tartuffe.’’ In
that play, a hypocrite succeeds for a
time in fooling others and profiting
from their naivete and trust. In the
play, as here, in the end the hypocrisy
is revealed and justice is done.

The fundamental hypocrisy in this
term limits debate is that is has been
orchestrated to include a special ex-
emption for current Members of Con-
gress. It has been designed expressly to
disregard the full terms of service of
current Members. This is guaranteed.

For example—I only take these out
as examples—I have great respect for
our distinguished President pro tem-
pore who was first elected to the Sen-
ate some 40 years ago—some 40 years
ago, when I was 15, and has served in
the Senate since I was 15. He would be
able to run for at least three more
terms. Knowing him, I suspect that he
would be healthy enough to do it.

Our Judiciary Chairman observed in
his additional views to the Committee

report: ‘‘[I] have no personal interest in
the prospects of such an amendment.
Even were it to be passed by Congress
and ratified by the States in relatively
short order, it likely would not bar me
from running for reelection until the
year 2012, when I would be a spry 78
years of age. There are many things
that I hope to be doing in the year 2012.
Running for reelection is not on the
list.’’

I want to commend the House Judici-
ary Committee Chairman and our Sen-
ate Judiciary Committee Chairman for
being honest in their views and declar-
ing their opposition to term limits
from the outset. Chairman Hyde made
an impassioned speech on the House
floor during their debate last year and
Chairman HATCH observed in his addi-
tional views in the Committee report
his ‘‘strong reservations’’ against the
proposal and his reasons for them.

I just worry that what much of the
Senate is saying is one thing but what
we are doing is something entirely dif-
ferent. In his column over the last
weekend, George Will may have said it
best when he noted that the Repub-
lican majority is ‘‘deceiving the coun-
try about a principle of constitutional
dimension.’’

If people really want to take this se-
riously, they would be moving to vote
on the Leahy amendment, which would
say any constitutional amendment
would take effect immediately upon
ratification without a special exemp-
tion for sitting Members. Obviously,
you could finish serving the term you
were in, but if that was your second or
greater term, you could not run again.
Instead, the way this is set up, a Sen-
ator can be in his fourth or fifth term,
and run for as many as three more
terms.

If we intend to consider term limits,
let us make it a real term limit. If not,
then what we are doing is simply play-
ing games.

When I look at my own State, my
predecessor Republican was elected the
year I was born and served until I got
here. The people in each of our States
make up their minds about what
makes sense in term limits. As the rep-
resentative of a small State, I am
acutely aware that we fulfil the pur-
poses of the Senate and the best inter-
ests of our States when we obtain a bit
of seniority and a track record on the
issues. I urge all of our colleagues from
smaller States to consider on this
point the additional views of Senator
BIDEN and Senator HATCH from the
Committee report. As Senator BIDEN
eloquently noted, the Connecticut
Compromise and the equality of small
States are put at issue by this proposed
constitutional amendment. Term lim-
its were viewed by the Founders as
both ‘‘pernicious’’ and ‘‘ill-founded’’.

I have an enormous amount of re-
spect for the distinguished majority
leader. I have served with him through-
out my whole Senate career. But he
would have had to leave at the end of
my first term had there been a 2-term

limit in effect. The distinguished ma-
jority leader is one of the most able
legislators of either party with whom I
have served. I think that the country is
better off because he is here. I hope
that does not hurt his standing back
home, but I mean it most sincerely.

This could be said of all of the major-
ity and minority leaders we have had
here in both parties. These have been
extremely able people—Senator Mans-
field, Senator Baker, Senator BYRD,
Senator Mitchell, Senator DOLE, and
Senator Scott. These are people that
we would not have seen under term
limits.

I must oppose what I perceive to be a
growing fascination with laying waste
to our Constitutions and the protec-
tions that have served us well for over
200 years. The First Amendment, sepa-
ration of powers, the power of the
purse, the right of the people to elect
their representatives, should be sup-
ported and defended. That is the oath
that we swore when we entered this
public service. That is our duty to
those who forged this great document,
our commitment to our constituents
and our legacy to those who will suc-
ceed us.

The Constitution should not be
amended by sound bite. This proposed
constitutional amendment evidences a
distrust not just of congressional rep-
resentatives but of those who sent us
here, the people of our States. Term
limits would restrict the freedom of
the electorate to choose and are based
on disdain for their unfettered judg-
ment. These are not so much term lim-
its as limits on the electorate to
choose their representatives.

To those who argue that this pro-
posal will embolden us or provide us
added independence because we will
not be concerned about reelection, I
would argue that you are turning our
democracy on its head. This proposal
would have the effect of eliminating
accountability, not increasing it.

It is precisely when we stand for re-
election that the people, our constitu-
ents, have the opportunity to hold us
accountable. This proposal would
eliminate that accountability by re-
moving opportunities for the people to
reaffirm or reject our representation.
It would make each of us a lame duck
immediately upon reelection.

My fundamental objection to the pro-
posed constitutional amendment is
this: It is, at base, distrustful of the
electorate. It does not limit candidates
so much as it limits the rights of the
people to choose whoever they want to
represent them. We should be acting to
legislate more responsively and respon-
sibly, not to close off elections by mak-
ing some candidates off limits to the
voters. I will put my faith in the people
of Vermont and keep faith with them
to uphold the Constitution.

Now, let me ask, Madam President, I
would like the opportunity to call up
my amendment. I filed it to the under-
lying bill and to the variety of proce-
dural alternatives filed by the Repub-
lican majority. It is my understanding
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that in the procedural posture that we
have been put, I cannot call up my
amendment as Leahy amendment Nos.
3700, 3701, 3702, or the four second-de-
gree amendments I filed earlier this
afternoon.

Is my understanding correct that no
Leahy amendment is in order?

The PRESIDING OFFICER. At this
point, there is no amendment in order,
and the Senator’s time has expired.

Mr. LEAHY. I yield myself 1 more
minute.

Madam President, would my amend-
ments be in order if cloture was voted?

The PRESIDING OFFICER. Until an
amendment is acted upon, no further
amendment is in order.

Mr. LEAHY. At some time, Madam
President, when my amendments are
still pending and all other amendments
have been acted on, would they be in
order under cloture?

The PRESIDING OFFICER. If the
pending amendments are not acted on
within the 30 hours, no other amend-
ments would be in order.

Mr. LEAHY. Is it the Chair’s ruling
that if you had an amendment pending
and the 30 hours ran out, that it would
not be voted on even though there was
no time for debate?

The PRESIDING OFFICER. All of
the pending amendments could be
acted on but no further amendment
could be called up.

Mr. LEAHY. Madam President, what
the Chair is saying, for a layman, is
that the Republican leadership has set
up a way to make sure that nobody
would be able to vote on a true term
limit amendment, that is, one that was
retroactive in the sense that it would
apply to us. Rather, the situation we
are in is one in which we could only
vote on something that would allow a
fourth or fifth or sixth-term Senator to
still run for as many as three more
terms.

I yield the floor. I reserve the re-
mainder of my time.

Mr. THOMPSON. Madam President, I
yield the remaining time to the Sen-
ator from Missouri.

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized.

Mr. ASHCROFT. Madam President, I
thank you very much for this oppor-
tunity to speak. I express my deep ap-
preciation to the majority leader for
scheduling this historic opportunity
for the Senate to act in a way which
will allow the States to make a deci-
sion about whether or not to amend the
Constitution of the United States to
limit the terms of those of us who
serve in the Congress.

Senator DOLE, by bringing this issue
to the floor when no other leader has
been willing to do so for the last sev-
eral decades, has staked himself clear-
ly on the side of the American people,
the 70 to 80 percent of the American
people who have endorsed term limits.
And they have done so knowingly.
They have done so having had experi-
ence. They understand that the Presi-
dent of the United States has been

term limited since the early 1950’s,
that the Governors of 41 States are
term limited, that legislatures in a
number of States are term limited,
that city councils are term limited
from New York to Los Angeles and
many cities in between, and State offi-
cials in addition to the Governor. What
we find is that there is a tremendous
exception that has been carved out for
the Congress.

The suggestion that somehow the
proposal before the Congress today
does not involve real term limits be-
cause they are not retroactive really
flies in the face of what the people
across this country have done regard-
ing term limits at home, for their city
councils, for their Governors, for their
State legislatures. It flies in the face of
their efforts because none of their ef-
forts really provide for all this retro-
activity.

When the people have spoken, they
have decided that our laws should oper-
ate prospectively. This amendment
would say that after its enactment, if
it were to be embraced by the States,
no person could be elected more than
twice.

I believe that is a step in the right di-
rection. It is a step in the right direc-
tion, and it is a necessary step because
it reflects the will of the people. We
need to accord to the people the oppor-
tunity to make a judgment about
whether they want to amend the Con-
stitution of the United States so as to
impose term limits on the Congress.

There have been those who have
come to say that this is an idea of pas-
sionate demagogs, who as a result of
frustration in the body politic have
now somehow embraced this issue be-
cause it is one for demagogs.

This issue was close to the heart of
Thomas Jefferson. It was close to the
heart of Richard Henry Lee. It was part
of the debate at the founding of our Re-
public. And then when they find out
they do not want to call Thomas Jef-
ferson a demagog and they do not want
to say that Richard Henry Lee was a
passionate individual just trying to
play upon the passions of the voters,
they say, well, they decided against
term limits for the Senate and House
and therefore the decision has been
made and we must respect it.

In all honesty, we have to understand
that the Senate is a different body
than it was when the Founding Fathers
created it. When the Founding Fathers
assembled our Constitution and when
it was embraced by the colonies which
were States, the Senate was not com-
posed of people elected in popular elec-
tions. It was composed of individuals
who were sent here by the State legis-
latures. None of the problems with
elections, none of the problems with
campaign financing, none of the in-
credible value to incumbents had sur-
faced. The Founding Fathers could not
possibly have anticipated that the Sen-
ate would need term limits because
none of them really anticipated the
popular election of Senators.

So for us to say that we need to give
States the opportunity to implement
or employ term limits is for us to allow
the people of the United States to fine
tune a change they have already made
to the Constitution. The change al-
ready made was to provide for the pop-
ular election of Senators which re-
sulted in the campaigns we see, re-
sulted in the influence of resources in
the campaigns, and it is high time that
we be able to correct an adjustment
which we already made.

It is an adjustment which has tilted
the playing field so dramatically to-
ward incumbents that incumbency is a
virtual guarantee of reelection. Nine
out of every 10 incumbents end up
being reelected. It is no wonder then
when there are incumbencies the num-
ber of people who are running for office
is constricted. People do not bother to
try to get involved. That offends a fun-
damental value of America which is ac-
cess and participation.

It is kind of interesting to look back.
Two years ago I was running for the
Senate. One of my opponents was a
Member of the House. In the year be-
fore he chose to step down and run for
the Senate, there were only two can-
didates. This year there are only two
candidates for his seat. But in the year
it was an open seat, there were 11 can-
didates. Some people say that to have
term limits would reduce the number
of choices. If you reduce it from 11 to 2,
I think it is an exponential explosion
in the number of choices. So the real
choice would be expanded by term lim-
its, not limited.

Then there are those who say we
have to have experience in the House
and Senate. Nothing would keep us
from having experience. People who
are experienced in State government,
people experienced in the House move
to the Senate. People experienced in
the Senate move to the House. They
would not have the value of incum-
bency to tilt the playing field.

More importantly, I think it is essen-
tial that we recognize there is experi-
ence in this life that counts every bit
as much as experience in the House or
the Senate, and the people of America
know about that experience. It is the
experience of raising families. It is the
experience of living under the laws. It
is the experience of the private sector.

One of our colleagues said that we
needed the experience of one Senator
who is particularly good in the area of
scientific awareness. Well, for Heaven’s
sake, the Senate is not the repository
of science in America. We need to wel-
come people from outside who know
about science. And as I think about my
colleague from Tennessee, who is a sur-
geon in heart transplantation, that is
the kind of experience you cannot get
in the Senate. When we talk about
things relating to medical challenges
and how we are going to solve problems
of access for people regarding health
care, we have to listen carefully to ex-
perience that comes from beyond Gov-
ernment. People of America know that
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the future of this country is far too im-
portant to trust to Government alone
or to those who are experienced in Gov-
ernment alone. We need to welcome ex-
perience from far beyond just the gov-
ernmental sector. I think it is impor-
tant to listen to what George Washing-
ton said. Washington said:

Nor can the Members of Congress exempt
themselves from consequences of any unjust
and tyrannical acts which they may impose
upon others for in a short time they will
mingle with the mass of the people.

It was anticipated that Members of
the Congress would shortly mingle
with the mass of the people. One of
those who has debated in this Chamber
suggested that the anticipation of min-
gling with the mass of the people
might somehow undermine the com-
mitment of a person for service.

George Washington saw it absolutely
opposite. He thought that people who
knew they were going to have to go out
there and live with the people would
render better service, not render lesser
service; that their service would be
more noble. And how do you measure
nobility? By whether or not it makes it
better for the general public, whether
it elevates the general welfare. George
Washington said beware because you
will have to be mingling with the pub-
lic. I think every Member of the House
and Senate should look forward to min-
gling with the public. They should look
forward to going home. They should
look forward to being in a situation at
a time and place when they live under
the laws that we not only propose but
under the laws which we enact.

So we have a tremendous oppor-
tunity. It is an opportunity which will
reinforce fundamental values of Amer-
ica,

The people’s will must be served. Let
me just reinforce this point. Seventy to
80 percent of Americans, with the
knowledge of 50 years of experience of
term limits, say, ‘‘It is something we
want, we like.’’

I think we ought to represent the
people to the extent we are saying, ‘‘If
you think you like that, let us give you
a choice,’’ not impose term limits on
them, but let us send it out to the
States and create a great debate about
it and let States determine whether or
not they want term limits. Let the peo-
ple participate.

Seventy-four percent of the Amer-
ican people, according to one poll, sup-
port term limits. Twenty-three States,
almost all of which had the initiative
so that people could start the move-
ment for term limits themselves with
petitions, have enacted term limits.

We have the new ‘‘electronics to peti-
tion the Congress.’’ Over 50,000 people
visited the home page for term limits
here in the U.S. Senate. Well over 7,000
people signed the petition. Of those—it
was overwhelmingly in favor of term
limits.

I believe that, in a democracy, we
should accord to the people the oppor-
tunity to make decisions. We should
trust them.

Then there is this idea, ‘‘Oh, some-
how we have to be careful that we do
not find ourselves absent the talent.’’
There has been a wonderful parade of
public figures oratorically through the
Chamber of all the people who were
here and who might not have been able
to serve for life or for extended periods
had we had term limits.

If George Washington had thought
that he was the only person who could
lead America, he would not have
walked away after two terms. If Thom-
as Jefferson had thought that there
was a limited pool of talent, that the
American people were a very shallow
pool and you could not trust anyone
else but them, he would not have
walked away. President after President
walked away for the first 100 years of
this Republic because they had a dif-
ferent kind of confidence in the Amer-
ican people than we have heard ex-
pressed all too often here. They had a
confidence that there was greatness in
this Republic and it was not limited to
a few who had been elected.

I was interested in what those people
who wrote me on the Internet had to
say. One was ‘‘7100’’ who commu-
nicated, who said:

I see that you’re a Republican. I’m not.
This is one issue, however, more important
to me than the success of any party.

Another said:
Serving the public was never meant to be

a way to amass power and money. Our
Founding Fathers would be ashamed. Please
stop the insanity and pass term limits now.

I think what we have is a great op-
portunity to say to the people, ‘‘We
welcome your participation in Govern-
ment.’’ We hope that more people will
find their way into elections, and they
will if there are fewer incumbencies
that are extremely well funded. We
hope that more people will find their
way into office to bring the wisdom of
America to Washington, DC.

We do not distrust the talent of the
American people. We think there are
plenty of people who are capable of
serving.

We think that the nature of real
choice will be expanded, and we think
that there will be the evidence of a dis-
cipline in the Senate which will come
from individuals who expect to return
to mingle with the public.

There are those who have said, ‘‘Well,
unless we make term limits retroactive
so that we will virtually say anybody
who has already served two terms will
be out from the date of enactment for-
ward, we will not have real term lim-
its.’’ Let me tell you, that is not the
way term limits have ever worked. The
American people know how term limits
work. They have seen it work in their
city councils, they have seen it work in
their States, they have seen it work for
40-plus Governors, and they have seen
it work for the President of the United
States. The truth of the matter is, so
many of those individuals who suggest
they want that kind of term limits are
opposing term limits altogether.

Madam President, I ask unanimous
consent for 1 minute in which to con-
clude.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ASHCROFT. Madam President,
the fundamental values of the Amer-
ican people compel us to accord them
the opportunity to evaluate an amend-
ment to the Constitution proposing
term limits, the value of choice, the
value of representing the people, the
value of access and participation in
politics and the value of limited power.

All of these components of American
history, all of these principles by which
we have stood are the principles which
call upon us now in the voices of 70 to
80 percent of the population in saying
to us, ‘‘Give us the opportunity to par-
ticipate in Government by ratifying an
amendment to the U.S. Constitution
which would limit terms of Members of
the U.S. Congress.’’

I thank the Chair.
The PRESIDING OFFICER. All time

has expired for the majority side. Is
there anyone seeking recognition from
the minority side?

Mr. THOMPSON. Madam President, I
am informed that we have permission
to yield back the time of the minority.

f

CLOTURE MOTION

The PRESIDING OFFICER. All time
having been yielded back, under the
previous order, pursuant to rule XXII,
the Chair lays before the Senate the
pending cloture motion, which the
clerk will report.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close debate on the com-
mittee substitute to Calendar No. 201, Senate
Joint Resolution 21, a joint resolution pro-
posing a constitutional amendment to limit
Congressional terms.

Bob Dole, Fred Thompson, Spence Abra-
ham, Rod Grams, Mike DeWine, John
Ashcroft, Craig Thomas, Jon Kyl,
Trent Lott, John McCain, Slade Gor-
ton, Rick Santorum, Bill Frist, Larry
E. Craig, Paul Coverdell, Lauch
Faircloth.

CALL OF THE ROLL

The PRESIDING OFFICER. The
mandatory quorum call has been
waived.

VOTE

The PRESIDING OFFICER. The
question is, Is it the sense of the Sen-
ate that debate on the committee sub-
stitute to Senate Joint Resolution 21, a
joint resolution proposing a constitu-
tional amendment to limit congres-
sional terms, shall be brought to a
close?

The yeas and nays are required. The
clerk will call the roll.

The assistant legislative clerk called
the roll.

The yeas and nays resulted—yeas 58,
nays 42, as follows:



CONGRESSIONAL RECORD — SENATE S3879April 23, 1996
[Rollcall Vote No. 79 Leg.]

YEAS—58

Abraham
Ashcroft
Bennett
Bond
Brown
Burns
Campbell
Chafee
Coats
Cochran
Cohen
Coverdell
Craig
D’Amato
DeWine
Dole
Domenici
Exon
Faircloth
Feinstein

Frist
Gorton
Graham
Gramm
Grams
Grassley
Gregg
Hatch
Hatfield
Helms
Hutchison
Inhofe
Jeffords
Kassebaum
Kempthorne
Kohl
Kyl
Lott
Lugar
Mack

McCain
McConnell
Murkowski
Nickles
Pressler
Roth
Santorum
Shelby
Simpson
Smith
Snowe
Specter
Stevens
Thomas
Thompson
Thurmond
Warner
Wellstone

NAYS—42

Akaka
Baucus
Biden
Bingaman
Boxer
Bradley
Breaux
Bryan
Bumpers
Byrd
Conrad
Daschle
Dodd
Dorgan

Feingold
Ford
Glenn
Harkin
Heflin
Hollings
Inouye
Johnston
Kennedy
Kerrey
Kerry
Lautenberg
Leahy
Levin

Lieberman
Mikulski
Moseley-Braun
Moynihan
Murray
Nunn
Pell
Pryor
Reid
Robb
Rockefeller
Sarbanes
Simon
Wyden

The PRESIDING OFFICER (Mr.
COVERDELL). On this vote, the yeas are
58, the nays are 42. Three-fifths of the
Senators duly chosen and sworn not
having voted in the affirmative, the
motion is rejected.

Mr. DASCHLE. I move to reconsider
the vote.

Ms. MOSELEY–BRAUN. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. LOTT. Mr. President, I suggest
the absence of a quorum.

Mr. President, I withdraw that re-
quest. I understand the Senator from
Maryland has some remarks he would
like to make.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Maryland.

f

A TRIBUTE TO CHRISTINE
MIKULSKI

Mr. SARBANES. Mr. President, as I
think most of our colleagues know,
Mrs. Christine Mikulski, the mother of
our dear friend and colleague, Senator
BARBARA MIKULSKI, passed away on
March 31, during our Easter recess.

My wife and I were fortunate to know
‘‘Miss Chris,’’ as she was known to all,
for many years, and were privileged to
call her our friend.

Miss Chris was enormously proud of
the accomplishments of her daughter,
our colleague, Senator BARBARA MI-
KULSKI, as indeed are we all. Miss Chris
played a key role in all of BARBARA’s
campaigns, and a key role in BAR-
BARA’s life, to really be very explicit
about it. She was an effective and en-
thusiastic volunteer in Senator MIKUL-
SKI’s constituent service office in her
home neighborhood of Highlandtown in
east Baltimore. Indeed, she became

known as Miss Chris, the First Lady of
Highlandtown. And, indeed, she was a
first lady.

Miss Chris was an extraordinary
woman beloved by her family and
friends. She was part of that immi-
grant generation—her father was born
in Poland—that built our Nation over
the early decades of this century. She
reflected that determination of spirit,
courage and strength of character,
which are exactly the values we hold
out to our young people to emulate
today.

In an eloquent and heartfelt tribute
at the funeral service on Wednesday,
April 3, Senator MIKULSKI spoke mov-
ingly about her mother and about the
many ways in which her mother was so
special to her family, her community,
her church, and all who were privileged
to know her. I simply wanted to take
this opportunity to share with my col-
leagues Senator MIKULSKI’s eloquent
tribute to her mother on that occasion.

I ask unanimous consent that her
tribute be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows
REMARKS OF SENATOR BARBARA A. MIKULSKI

My mother would have been pleased by
this gathering. She would have been honored
that so many people came today. She would
have been pleased to have her family here
today. She would have been honored that the
Governor and the mayor were here.

My mother would have been honored that
Senator Paul Sarbanes, members of Con-
gress, and the Baltimore City Council were
here today. She would have loved that mem-
bers of her clubs and organizations were
here.

She would have also loved the fact that she
made the headlines in the Baltimore Sun and
the Washington Post. That she was on radio
and television. That Richard Scher an-
nounced her favorite name—the First Lady
of Highlandtown.

She would have been touched by the fact
that the President of the United States
called to express his condolences and that
Vice President Al Gore called because he
very much wanted me to bring my mother to
lunch at their home in Washington. He was
sorry that he and Tipper never met my
mother.

My mother, as you know was a very deter-
mined lady. She always planned ahead. She
had very specific instructions about today
and the way she wanted to be remembered.
In her final days, with the illness fast over-
taking her, she gave me some very specific
instructions about today.

One of those was to be sure to thank every-
body. You know my mother was an enor-
mously courteous and considerate woman.
So there were certain thank you’s she want-
ed me to give for her. I’d also like to say
they are from me and my family.

First she said be sure to thank the priests.
Thank the priests of Loyola College. Other
priests in the audience.

My mother particularly wanted me to
thank the priest of Holy Rosary, where she
was baptized, went to school, and married.
She also wanted me to thank the priests here
at Sacred Heart, her home parish for more
than 50 years. She said say thanks to the
priests at Sacred Heart for their prayers,
where we made our first communion, gradua-
tion, and where we went to school.

Father Ed Foley, she particularly wanted
me to thank you for bringing her commun-

ion every day throughout the days she was
shut-in. As she would always say to you
when you left, ‘‘Father, I am very grateful.’’

She wanted me particularly to thank the
nuns. All of those who are here, who taught
my sisters and me. The holy nuns who ran
the day care center, she wanted to say
thanks to you all for the good work that you
do and for what you meant to our family.

My mother wanted me to thank the Sisters
of Mercy. The Sisters of Mercy who educated
my sisters and me, who ran the hospital
where my sisters and me were born. My
mother said thank you. It was there that we
were born, it was there that she died. It was
there she went during so many emergencies
and was rescued. And she was very grateful
for your comfort until the end. So she asked
me to thank you.

She also said to say thank you to the Pol-
ish Women’s Alliance ladies, who were her
honorary pall bearers today. She loved being
a member of the Alliance. She was very
proud of her Polish heritage. She was very
proud to be a member of a Polish Heritage
Association. She loved the friendship. She
loved the fellowship. She loved the bingo.
She loved you, Lorraine. She loved your
mother, Miss Viki.

She asked me to remind you that when she
was 16 years old, she won an essay contest
run by the Polish Falcons. The prize was a
trip to Poland. She was very proud of that
and very thankful for the opportunity to go
to the land of her heritage.

She wanted me to thank the ladies at the
Altor Society, who gave her a candle light
honor guard today. She wanted me to give a
special thanks to the ‘‘Cheer-up Club,’’ of
which she was a perpetual member.

My mother also wanted me to thank the
neighbors. To Rosie, to Pat, to Mel—thanks
for helping out and being there during the
hard days. But, she said, remember the good
days and the grocery store.

As you know my mother and my father,
Willie, ran a grocery store in Highland. They
saw many people through hard times. My
mother asked me to thank all the people for
coming to the store. There were so many of
you who told so many stories to me about
going to the store.

My mother was Miss Chris and my father
was Mr. Willie. My sisters and I were known
as little Willies. We heard all the stories
about the extra candy my mother distrib-
uted to the children. She was known a the
lollipop lady. Also she was the lady who,
along with my father, would give extra store
credit to families during those hard times.

My mother would stand at the back of the
store by the cash register and give tips to
the homemakers and favorite recipes. She al-
ways pretended she liked to cook, but as my
sisters and I know, my mother really liked
carry out. She was a woman of the 90’s—in
the 1950’s and the 1960’s.

She and my father were a fantastic team
running that grocery store. And as you
know, they brought a tremendous amount of
goodness and generosity into this commu-
nity.

My mother and father were also wonderful
parents. My sisters and I could not have had
a better mother than our mother. She saw to
it that we had a good home.

They worked very hard so that we would
have a good education, and that we would
also have the extras. Whether it was the bal-
let lessons or whether it was the trip for
leadership training. Whatever it was—slum-
ber parties, the prom, all of those things—
they wanted us to have a very good life.
They didn’t realize though that the greatest
gift they gave us was themselves and their
love.

My mother really loved her family. She
loved her husband, her daughters, her broth-
ers, her sisters, her in-laws.
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She remembered the great times when we

would all go down to my grandfather’s shore.
We played scrabble and canasta. My mother
loved the lottery. You have to know that
over the last days, my mother had five of us
buying her little lotto tickets. Why? Not be-
cause she liked to gamble. She liked the ac-
tion. She loved being involved.

When our grocery store closed in the 1970’s,
mother volunteered in my office. That’s
where she got the great name—Miss Chris,
The First Lady of Highlandtown.

She helped run my neighborhood office.
She worked with me in the City Hall when I
served on the City Council. Then she worked
in my Congressional office on Eastern Ave-
nue and then my Senate office on Highland
Avenue.

She ran my neighborhood office. Whenever
people would call she would say, ‘‘Hi. I’m
Barb’s mother. What can I do to help you?’’

If anyone asked where I was, my mother
would say, ‘‘Don’t worry about. I’ll take care
of it. I’ll tell her tonight, because I talk to
her everyday.’’ And she did.

When I looked at the flowers at the funeral
home, I noticed that many of the flowers
were from workers. They were from the
workers at General Motors. They came from
the workers at the Coast Guard Yard. They
came from the workers at Goddard. Why?
Not because of me, but because many of
them knew her. They often spoke to her on
the phone.

When Congress threatened to close God-
dard, the workers called my mother looking
for me. They came last night to the funeral
home. They brought a poem. They told me
they had a great time talking to my mother.
She told them I loved the space program. My
mother didn’t know I ever loved the space
program, but she made them feel special, feel
valued and reassured like she did for so
many.

Well for all of us, my sister, her grand-
children, she always loved us. She would
leave us little messages on the answering
machine. She would leave us little notes. She
would send us notes in the mail that said,
‘‘Be aware.’’ And then she would ask about
them.

My mother would also send us prayers. Be-
cause she believed that for every problem,
there wasn’t always a solution, but for every
problem, there was always a prayer that
helped us get to the solution. She was de-
voutly religious. It was her faith and her
prayers that sustained her.

Mother had a very keen mind, incredible
attention to detail, and was a superb orga-
nizer. She had an enormously strong pres-
ence.

Now, as we come close to the end, and we
can all think back to the wonderful days and
years we had together. She was a wonderful
neighbor. She was always taking care of
someone. She was always taking care of her
family. She was always taking care of people
in need.

But I want you also to know that our
mother was a lot of fun. She had a great
sense of humor. She loved getting out with
her friends. She loved family outings and so-
cial occasions. She loved going to political
events.

My mother loved hearing about the new
restaurants with names like ‘‘Wild Mush-
room.’’ And she loved the old favorites that
she and my father went to like Haussner’s.
She loved going to Eastern House with her
friend Ethel.

Mother was so outgoing. She was so strong.
She had incredible presence. And because of
this presence and because of her
outgoingness, we all wondered with some ap-
prehension how she would cope with being a
shut in.

Two years after my father’s death, she was
so ill, she could no longer go out. Diabetes

had given her diabetic neuropathy. Illness
had taken its toll. She was to stay at home—
most often in a wheelchair.

Once more, our mother surprised us. She
amazed us. And she inspired us. Though she
had to give up going out or going to the of-
fice, she just didn’t give up. Her presence was
strong to the end.

In her wheel chair, or welcoming visitors
or being on the phone, she was full of great
cheer. She called me to tell us what was hap-
pening and always wanted us to do the same.

My mother was intellectually inquisitive
until the last days, reading The Paper. She
wanted a subscription to People magazine so
she could be ‘‘up on it’’ and be able to talk
to her grandsons and granddaughters. Even
when her eyes were going, she would read
with a magnifying glass with a light so that
she could be involved.

My mother faced her illness the way she
faced life itself—with great dignity and with
great courage. My mother was incredible.
She had great spirit, great stamina and great
spunk.

She insisted on being self-sufficient. When-
ever we wanted to help, she would say, ‘‘let
me do it myself, that’s how I keep going.’’
And she did, right up to the end.

Mother’s faith inspired us all. She adopted
a prayer ministry when she was at home
with her illness, praying for the sick, for a
special intention someone had requested, for
her family, friends and her country.

She took it very seriously. Like everything
else, she believed in doing her duty. She did
it with a combination of great determina-
tion, great devotion and great love.

My mother had a good life. She celebrated
her 50th wedding anniversary with my fa-
ther, who was still well enough to partici-
pate. She saw my two sisters, Chris and
Fran, marry two wonderful men, both named
Ed. She had five fantastic grandchildren. One
is a Captain in the United States military.
She has a granddaughter who is a nurse at
Johns Hopkins. Another soon will be a nurse.
A grandson planning on medical school. And
another grandson contemplating about what
he can do to bring about social change.

She saw me elected to the United States
Senate. She was very proud that I was the
first women of Polish heritage ever elected
to Congress and the first Democratic woman
elected to the Senate in her own right. So
she saw many good things. She loved life.

So in closing, we ask you to remember our
mother. We ask you to remember the good
times. To her friends of many years, remem-
ber her young and dancing. To those who
were her neighbors and her constituents, re-
member her at the store and at the office,
helping out with a helping hand.

We, her family, will remember her playing
with us, playing with her grandchildren.
We’ll remember her playing cards and just
having a good time. We’ll remember her
being there for us in so many ways.

We ask that you remember her during the
holidays and the Holy days. She and my fa-
ther would have been getting ready now for
Easter. Now she is with her own mother, and
with our dear father. I know she will remem-
ber us in paradise.

Ms. MIKULSKI. Mr. President, I
want to, in the most heartfelt way,
thank Senator SARBANES for the very
kind words he said about my mother
and for his gracious generosity in put-
ting that statement in the RECORD. My
mother thought the world of Senator
SARBANES, but she also thought the
world of the U.S. Senate and was very
honored that I was in it. I thank the
Senate for its courtesy at this moment.

I yield the floor.

Mr. SARBANES. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DOLE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

CONSTITUTIONAL AMENDMENT TO
LIMIT CONGRESSIONAL TERMS

The Senate continued with the con-
sideration of the joint resolution.

Mr. DOLE. Mr. President, we have
just had a very historic vote. I com-
mend my colleagues on both sides for
this bipartisan vote. I think it was 58
to 42. But it is an indication that term
limits will not go away. I want to com-
mend my colleagues, as I have done be-
fore, particularly the freshmen on this
side, many of whom have pledged to
serve only two terms. They have made
their point. They have made it in a
very objective way and a nonpartisan
way. They have listened to the Amer-
ican people.

I congratulate Senator THOMPSON,
Senator ASHCROFT, Senator THOMAS,
and others who worked so hard, and
also Senator BROWN, who has been pur-
suing this matter for some time, and
thank all of my colleagues who voted,
in effect, with us on cloture.

That would not have determined
whether or not we would have term
limits, but we could have gone on to
the debate on term limits.

Perhaps there will be another day.
There will be another day, not ‘‘per-
haps.’’ There will be another day. I be-
lieve the American people can now sift
through the records and make a deter-
mination on who was for and who was
against even debating or going to term
limits.

I think that is very significant. I
think the vote just held in the U.S.
Senate is a most significant vote, and
it will have a far-reaching impact.

I suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mr. GRAHAM. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAHAM. Mr. President, I ask
unanimous consent for permission to
proceed as if in morning business.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. GRAHAM. Thank you, Mr. Presi-
dent.

f

HAITI

Mr. GRAHAM. Mr. President, a week
ago today the last of the United States
troops who had been sent to Haiti came
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home. These brave soldiers, as well as
others from countries around the
world, helped bring enormous changes
to that troubled nation, that troubled
neighbor of the United States. Last
Tuesday’s withdrawal provides us an
opportunity to reflect upon what has
been accomplished, what is left to be
done, and what special role the United
States—and particularly those of us
who have a responsibility in the Na-
tional Government of the United
States—will play in this next series of
chapters of the nation of Haiti.

There has been considerable atten-
tion focused on the problems that re-
main in Haiti, and any observer would
admit that there are very substantial
challenges yet to be overcome in that
nation. But I believe that an analysis
would also require some comparison of
what is the circumstance in Haiti
today, in April of 1996, as compared to
the recent past.

Let us take the period of 1993. Haiti
in 1993 was a scene of anarchy and law-
lessness. Haiti’s military dictatorship
ruled by machete. There had been an
estimated 3,000 political killings per
year during the reign of terror of the
military dictatorship.

I remember, Mr. President, visiting a
Catholic church in downtown Port-au-
Prince where a Government official
had been removed from a mass in front
of his terrorized family and friends,
taken into the street, and summarily
executed.

A few weeks later, with a delegation
from the United States, I had the
honor of placing a wreath at the point
at which that brave citizen of Haiti
gave his life. For that action and oth-
ers, I was declared persona non grata
and was not allowed to reenter Haiti as
long as the military dictatorship was
in control.

Haiti continues as a violent society.
It has been a violent society since the
establishment of the republic, the sec-
ond republic—second only to the Unit-
ed States of America—in the Western
Hemisphere.

But since the arrival of United States
troops and other international military
and civilian participants in an effort to
restore democracy to Haiti, 30,000
weapons have been removed from the
streets. Today there is the fledgling be-
ginnings of civilian law enforcement
and a judicial system.

In 1993, there was no independent law
enforcement capability in Haiti. Law
enforcement was an adjunct of a cor-
rupt military. There was no semblance
of an independent judiciary. The judici-
ary was subservient to the autocratic
military dictatorship. While there is a
long road to travel to bring Haiti to a
mature justice system, the first steps
have been taken.

In 1993 and again in 1994, thousands of
refugees left Haiti headed for the Unit-
ed States in man-made rafts. Mr. Presi-
dent, 25,600 persons were rescued at sea
during the first half of 1994 alone—
25,600 persons rescued at sea during a 6-
month period. Countless others were

less fortunate. They died of dehydra-
tion or were eaten by sharks.

After the United States-led oper-
ation, the flow of refugees from Haiti
has plummeted. In 1995, the Coast
Guard intercepted only 5 percent of the
number that had been intercepted in
1994, the first 9 months of 1994 having
been under the rule of the military re-
gime. The total numbers intercepted in
1995 were 1,204 individuals.

On democracy, Haiti has been an
independent Republic with the pretense
of democracy for 192 years. But during
the first 191 of those 192 years, there
has never been in the history of the
country a transition of power peace-
fully from one democratically elected
President to a successor democrat-
ically elected President—191 years in
which the democratically elected
President was either toppled by a mili-
tary regime, beheaded, forced into
exile, or in some other manner involun-
tarily relinquished political respon-
sibility and another, often nondemo-
cratically elected, successor took his
place.

In February of this year, for the first
time, that historic event occurred.
President Aristide voluntarily, peace-
fully, pursuant to the Haitian Con-
stitution, transferred the power to the
new President. The United States, dur-
ing an equivalent period of time of our
history as a Republic, had 40 peaceful
democratic changes of administration.
This was the first time that had oc-
curred in the history of Haiti.

So, Mr. President, as we talk about
the things yet to be done, I think we as
a democratic nation, we as a nation
which has had a long and intimate his-
tory with Haiti, we as a nation which
decided that it was intolerable to have
old-style military autocratic regimes
using their power of the machete,
power of the sword, and power of the
gun in order to displace a democrat-
ically elected government, we who are
willing to organize the international
community in an effective effort to re-
store democracy to Haiti, I think
should take some pride in the changes
that have occurred and the steps, be-
ginning though they may be, toward
respect for human rights and democ-
racy in Haiti.

But much remains to be done. Since
Operation Restore Hope, the United
States troops and their civilian coun-
terparts have given the people in Haiti
the chance to rebuild their country.
Some of the things that remain to be
done include poverty and unemploy-
ment, which continue to plague the
Haitian people. The estimates are that
unemployment now is in the range of
80 percent plus. With an uncertain fu-
ture, the Haitian people lack a sense of
optimism for what the future holds for
themselves and their children. Inter-
national investors have been wary
about returning to Haiti and continu-
ing the rebuilding of the economy.

I applaud those of my colleagues who
are dissatisfied with actions that have
occurred in Haiti such as the limited

investigation of some of the political
killings. We must insist upon contin-
ued progress in this area. This Con-
gress and this Federal Government
have special responsibilities to help the
Haitian people maintain their momen-
tum toward democracy and respect for
human rights and an improved eco-
nomic future.

Some of the things that are particu-
lar responsibilities of this Congress in-
clude a role to play in training the new
Haitian Parliament, the first Par-
liament that truly justifies the charac-
terization of being an independent leg-
islative branch in the history of the
Republic of Haiti.

The Haitian police force needs con-
tinued guidance. We have assisted in
selecting and training some 5,000 Hai-
tian police officers who will be the be-
ginnings of an independent police pres-
ence in that nation. It is like having a
police force made up of 5,000 rookie po-
lice, each with approximately 4 months
of training before being placed on the
streets. We now have a role to play in
the maturing of that police force, the
development of a leadership cadre, the
development of a culture of how a po-
lice force maintains itself in that
democratic society.

Probably the most difficult task that
we face is in assisting the Haitian peo-
ple in the revitalization of their econ-
omy. We must work with President
Preval, and we must assure that there
is a movement toward a marketplace,
privatized economy in Haiti. For too
long the Haitian people have suffered
under an economy which has been
highly centralized, highly socialized,
and enormously corrupt and ineffi-
cient. The Haitian Government must
also work with international financial
institutions to create a climate that
will make it again receptive for foreign
investment.

President Aristide established the
goal of Haitian economic progress
which was to move from misery to pov-
erty with dignity. The Haitian people
should have a friend and partner in the
United States in that road that they
have yet to walk.

Mr. President, a concern that I have
at this juncture is the ability of the
United States to build on the progress
that has been made and to assist the
Haitian people in overcoming the chal-
lenges that still remain. It has become
bogged down in domestic partisan poli-
tics, and we have been less construc-
tive than we need to be in assisting our
neighbors in Haiti. We have wasted val-
uable energy and time trying to either
establish the grandeur of the gains
that we have made or to point out each
shortcoming. As difficult as those
shortcomings may be, they have been
given a proportion which is out of rela-
tionship to the totality of the cir-
cumstances in Haiti.

Both the Congress and the adminis-
tration, both Republicans and Demo-
crats, have some legitimate oppor-
tunity to share in the successes that
have been achieved in Haiti and to ac-
cept the responsibilities for the future.
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We will do a disservice to the United
States ability to influence the progress
and future of a country which is impor-
tant enough to us that we have just in-
vested almost $2 billion and the lives of
thousands of U.S. uniformed and civil-
ian personnel, and we will have lost the
opportunity to demonstrate our serious
commitment to assisting a country
which is trying to go through some of
the most difficult transitions—from
tyranny to democracy, from anarchy
to a civilized society, from misery to
poverty with dignity.

Those are our challenges. Those chal-
lenges are only going to be met if we do
it on a bipartisan basis. This Senate
met that challenge in times past. In
1948, when many felt it would be impos-
sible for a divided Government—with a
Republican-controlled Congress and a
Democrat in the White House, a Demo-
crat who appeared to be vulnerable and
therefore should be exploited by em-
phasizing differences—men of the stat-
ure of Senator Arthur Vandenberg rec-
ognized that the American national in-
terest was in unifying behind policies
that would serve our Nation’s need to
constrain the expansion of com-
munism. We followed the enlightened
leadership of Senator Vandenberg, and
now, 50 years later, we see the fruits of
that policy by the collapse of the So-
viet Union and our ability, through al-
most a half a century of bipartisan
commitment to that policy, to have
avoided the need to use nuclear power
and an excessive amount of United
States military force in order to
achieve that objective of the collapse
of the Soviet Union and communism.
We need to use that example as our
standard as we set our policy for Haiti.

Mr. President, there are very real
consequences if we continue a policy of
treating Haiti as a partisan domestic
political issue rather than an American
foreign policy opportunity. We do not
need to ask ourselves what will happen
if we allow the progress that has oc-
curred in Haiti to wither. We have al-
ready seen what will happen. We will
see it again on our beaches with the
dead bodies of Haitians who tried but
failed to make it to our shores. We will
see it at the tarmac of Guantanamo
with hundreds of tents of refugees who
have been able to survive and are
awaiting their fate in limbo as they
were just 3 years ago. We are not play-
ing our role today in termination of a
constructive American policy toward
Haiti.

I am concerned that within the Sen-
ate we see a blocking of humanitarian
assistance which will be critical to this
next stage of Haiti’s development. As-
sistance in the form of health care,
funding that will be needed to procure
essential medical supplies, vaccines,
and for the operation of health clinics
throughout Haiti is being held up by
this Congress. The shutting down of
humanitarian programs will exacer-
bate adverse conditions in Haiti and
could contribute to further economic
and political instability.

Equally disturbing, it has become
fashionable to denounce Haiti’s efforts
to make a transition to democracy. If
the question is, were the elections that
were held in 1995 a standard of perfec-
tion by a mature democracy, the an-
swer is clearly no. If the question is,
were they the fairest, most accurate
reflections of the opinion of the Hai-
tian people in the 192-year history of
that country, the answer is, with as
much energy and confidence, yes.

We need to build on these successes,
and we must do so in a bipartisan man-
ner. I support the efforts of Congress to
assist and demand that there be per-
formance, performance in areas such as
investigation of political murders. But
I also ask us to recognize the reality of
the situation. We are asking a govern-
ment, whose President told us in per-
son-to-person communication in this
very Capitol just a few days ago, that
his government had reached the point
of financial stringency, that it could
not pick up the garbage. To now expect
that this government is going to have
American or Western European stand-
ards of sophistication in forensic inves-
tigation is to ask what is not going to
exist.

We must work with the people of
Haiti and with their government. If we
fail to do so, we will, again, see the
kind of pictures that we saw in the
very recent past of U.S. Coast Guard
ships picking up overladen small wood-
en boats with refugees reaching out for
salvation. We will see, again, the pic-
tures of the butchered citizens of Haiti,
like the man dragged from the Catholic
church during mass.

At that point, we will ask ourselves
not whether we scored appropriate po-
litical points, but whether we serve the
national interest.

It is ironic that at the very time Con-
gress is about to turn again to the
question of illegal immigration and
how to frustrate its imposition on the
United States, that we are close to
bringing about a crisis on an island
which has been the source of so much
of that illegal immigration. Clearly,
one of the most fundamental things
that the United States can do to reduce
the amount of illegal immigration is to
turn serious attention to assist in the
social and economic development of
those countries which are the most
likely sources of illegal immigration.

We have made progress on that front
as it relates to Haiti. Illegal immigra-
tion is down by over 20 times in the
last 3 years. The question is, are we
going to lose this momentum or are we
going to build on the progress that we
have made?

During the period of military rule in
Haiti, as has been the case for decades
previously, Haitians, in a time of des-
peration, stripped the country’s hilly
terrain of trees in order to make char-
coal for heat and for cooking.

Today, actions by the Federal Gov-
ernment and the White House and the
Congress threaten to cause a mud slide
that will bury the progress that Haiti

has made with our cooperation and as-
sistance over the past 2 years. It is our
challenge to see that we can plant
trees and stabilize the soil of Haiti so
that, together, the people of Haiti, the
people of the Western Hemisphere, and
particularly the people of the nation
which has been their longest and truest
friend, the United States of America,
can look forward to a new century of
prosperity, a new century in which at
least the people of Haiti have realized
the goal of moving from misery to pov-
erty with dignity.

Thank you, Mr. President. I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, are
we in morning business?

The PRESIDING OFFICER. We are
considering Senate Joint Resolution 21.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent to speak as in
morning business for 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

PRESIDENT CLINTON’S
PERFORMANCE

Mr. GRASSLEY. Mr. President, since
March 19, I have been delivering a se-
ries of statements on the Senate floor.
The common thread of my statements
is my observation of the President’s
performance in office. I have concluded
that he is not setting a good example
for the people whom he serves. Basi-
cally, I mean that he does not perform
in office commensurate with the rhet-
oric.

This also soon becomes an issue of
the failure to show moral leadership,
which basically means that you do
what you say you are going to do. It is
the single most important attribute of
any President. I have quoted Franklin
Delano Roosevelt on the floor of this
Senate on this issue many, many
times. One of his President leadership
flaws is the fact that he says one thing
and yet does another.

Last night, I had an opportunity to
talk about a clue that I discovered as
to why the President of the United
States might say one thing and do an-
other. I quoted from last week’s Time
magazine article, which quoted the
President’s senior adviser, George
Stephanopoulos. His quote was just
three words: ‘‘Words are actions.’’ So if
the President says something, that
means that is what people know he is
going to do. In other words, you say
something, the President either thinks
it is happening or he wants us to think
it is happening. I have not quite discov-
ered which one it is, Mr. President.

Yesterday provided a further case in
point to illustrate what I am saying.
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Yesterday, we celebrated Earth Day
across the country. There is nothing
wrong with celebrating Earth Day.
There has been great progress made in
this country on the environment, and
maybe it would not have been made
without annually remembering the
things that come about through Earth
Day and the movements connected
with them.

Also, it has become kind of a politi-
cal event, as well. The TV news shows
were full of slick photo ops of Presi-
dent Clinton and Vice President GORE
cleaning up the C&O Canal outside of
Washington and visiting a national
park. They also took the opportunity
to campaign against Republicans on
the issue of the environment.

Never have I seen an Earth Day used
for such pure politics as it was yester-
day by the President. The President
would have us believe that the only
thing standing between the public and
dirty air and dirty water is President
Clinton himself. If you would listen
long enough to the President, you
would think that his environmental
record is unblemished. Unfortunately
for the President, the facts belie the
image that he is trying to present.

I want to briefly show this by dis-
cussing two items that were brought to
my attention yesterday that clearly il-
lustrate that President Clinton’s deeds
are different from his rhetoric. First,
the director of the Iowa Department of
Natural Resources, Mr. Larry Wilson,
sent a letter to my office regarding
President Clinton’s fiscal year budget
proposals for the Army Corps of Engi-
neers. The letter states: ‘‘The Presi-
dent’s proposal will have substantial
adverse impacts on several environ-
mental programs important to my
State. One of these programs focuses
on habitat restoration, which is vital
to supporting endangered species. This
program will be shut down due to the
President’s administration budget pro-
posals.’’ This is an environmental
issue, and the President is cutting the
budget. That belies the fact that yes-
terday he was out saying the great
things he was doing about the environ-
ment.

As President Clinton demagogs
against Republican programs to reform
the Endangered Species Act, he is shut-
ting down an existing program that has
actually been successful in saving en-
dangered species. Again, his rhetoric
does not match his words.

Other programs that will be shut
down affect the wetlands in my State.
There are several wetland restoration
and enhancement projects that will be
terminated if the President’s budget is
adopted. According to the Iowa Depart-
ment of Natural Resources, these
projects not only provide critical habi-
tat for wildlife, but they also provide
hunting, fishing, and other outdoor
recreational opportunities for all
Iowans. As the President talks about
his initiative to protect national parks,
he is jeopardizing these same resources
in Iowa with his budget proposals.

The second item that I will discuss
concerns an article in this morning’s
Washington Post. It says that the
President, out on the C&O Canal, talk-
ing abut the good he does for the envi-
ronment, is saying one thing, but there
is an Agency of his Government, in his
administration, that is causing envi-
ronmental damage in another place.

This is where the Sierra Club alleges
that the U.S. Government is respon-
sible for illegal dumping of PCB’s, lead,
mercury, and arsenic in the Anacostia
River right here in Washington, DC.
The Sierra Club is a group that often
supports the President on his environ-
mental initiatives and is often critical
of Republican proposals. So, it is very
unusual that this organization would
question this administration on an en-
vironmental issue.

Yet, the Sierra Club is alleging that
the Washington Navy Yard and South-
east Federal Center are violating the
Clean Water Act and polluting this
local river.

Mr. President, I can tell you that if a
family farmer was thought to have vio-
lated the Clean Water Act, that farm
would be shut down immediately. I
know of cases in Iowa where the EPA
showed up armed and without warning
to close down small businesses because
of potential violations of environ-
mental laws. Yet, the Federal Govern-
ment remains the biggest polluter in
the country and is not subject to the
same rules that apply to small busi-
nesses and family farms. This is hypoc-
risy. This is a double standard.

President Clinton should stop play-
ing politics with the environment. The
public health is too important to be
used as a campaign issue. The more
politics he plays, the less he is able to
bring fairness and uniformity to our
Nation’s environmental laws. I urge
the American people to look behind the
political demagoguery that was char-
acterized on Earth Day and take a good
look at the deeds of this administra-
tion. You my find that, once again,
President Clinton’s action falls short of
his rhetoric.

This country is suffering from a se-
vere bout of cynicism. That is exactly
why we have this legislation on the
floor regarding term limits, because
term limits are the people’s expression
of dissatisfaction with Washington, DC,
with the Congress, and with other in-
stitutions of Government. The cause of
this is that politicians say one thing
and do another. This has reflected an
absence of moral leadership over time
of our elected officials. Usually the
public does not discover this until they
have come and gone. I want to lay the
record out right now because we need
accountability right now. We need
leadership right now.

What we do not need now is the same
old ‘‘say one thing and do another’’
routine. To stop the growth of cyni-
cism and the fact that we must restore
trust of the American people in our in-
stitutions of Government, we in Wash-
ington need to show the American peo-

ple that they can trust our words, that
our words not only can be trusted, but
our words are followed up by actions.

Mr. President, I ask unanimous con-
sent that two documents I referred to
be printed in the RECORD, the news-
paper article and the letter from the
director of the Iowa Department of
Natural Resources.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD as follows:

[From the New York Times, Apr. 23, 1996]

NEW MEDICARE TRUST FUND DATA SHOW
UNUSUALLY LARGE SHORTFALL

WASHINGTON, April 22,—Medicare’s Hos-
pital Insurance Trust Fund lost $4.2 billion
in the first half of the current fiscal year, ac-
cording to new Government data, which sug-
gest that the financial condition of the pro-
gram is worse than projected by Administra-
tion officials last year.

The trust fund, which pays hospital bills
for the elderly and disabled, lost money last
year for the first time since 1972. But the loss
for all of last year was only $35.7 million.

The new data show that the losses are
growing. In the first half of the current fiscal
year, from October 1995 through March of
this year, the trust fund spent $60.5 billion
and took in $56.3 billion, a shortfall of $4.2
billion, the Treasury said.

There is little chance that the trust fund
will actually run out of money. It still con-
tains more than $120 billion, and Congress
would almost surely act to rescue the pro-
gram before it ran out of money. But the
new data provide fresh evidence that, after
months of acrimonious debate between the
White House and Congress, Medicare remains
a budget problem of immense and growing
proportions.

Chris Jennings, a special assistant to
President Clinton for health policy, said
today that the new numbers were not sur-
prising. ‘‘They indicate the need to move for-
ward, balance the budget and enact some
changes in Medicare that will strengthen the
trust fund,’’ he said. ‘‘Republicans and
Democrats should work together to address
the problem.’’

In a letter to Congress last week, Treasury
Secretary Robert E. Rubin suggested that
Congress and the Administration resume dis-
cussions to reach an agreement on Medicare
and the budget.

Republicans proposed many changes in
Medicare last year to help control costs, but
President Clinton said the changes would
hurt beneficiaries. Republicans may hesitate
to put forward new proposals after they were
bloodied in that battle. Representative Bill
Archer, the Texas Republican who is chair-
man of the Ways and Means Committee,
said, ‘‘The President preferred to scare sen-
iors and play politics instead of saving Medi-
care.’’

It is not entirely clear why the hospital
trust fund is running out of money faster
than expected. One factor, Administration
officials said, is an unanticipated increase in
the number of admissions of Medicare pa-
tients to hospitals, but that does not explain
all of the discrepancy.

The new losses accelerate a trend that
started several years ago, when spending by
the hospital trust fund began to increase
faster than the money coming into the fund.
The Administration had predicted that the
amount of money in the trust fund would in-
crease by $4.7 billion in the 1995 fiscal year,
which ended Sept. 30, but instead the trust
fund spent $35.7 million more than it took in.

Likewise, the Administration predicted
last April that the trust fund would take in
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$45 million more than it would spend in the
current fiscal year. But that now appears
highly unlikely. Treasury Department data
show that the trust fund has lost money in
five of the last six months.

In the first half of the last fiscal year, from
October 1994 to March 1995, the trust fund
lost $135 million.

Any trust fund money not immediately
needed to pay hospital bills is invested in
Government securities. The amount of such
holdings has declined, to $126.1 billion on
March 31 from $129.9 billion on Oct. 1, 1995.

If nothing is done to change the financing
and design of Medicare, losses from the trust
fund are expected to grow from year to year.
Payroll taxes account for most of the trust
fund’s income, and no tax increases are
scheduled under current law. Unless Presi-
dent Clinton and Congress arrive at a long-
term budget deal, Federal officials said,
there is no reason to expect a significant re-
duction in the rate of growth of Medicare
spending.

But no such deal is in sight. In this elec-
tion year, lawmakers and Administration of-
ficials are wary of any action that might of-
fend elderly voters by restricting Medicare
spending.

Last year, Republicans proposed vast
changes in Medicare to slow the program’s
growth. But the proposals were included in a
bill to balance the Federal budget, and Mr.
Clinton vetoed that bill in December, saying
it contained ‘‘the biggest Medicare and Med-
icaid cuts in history.’’

Republicans said their proposals were
needed to prevent Medicare from going bank-
rupt, but Democrats said the changes would
devastate the program and push beneficiaries
into health maintenance organizations.

The new Treasury data do not indicate
when Medicare’s Hospital Insurance Trust
Fund will run out of money. In April 1995,
the Administration predicted that the trust
fund would be depleted at some point from
October to December 2002, but it now appears
that the money could run out earlier because
the trust fund is spending more than ex-
pected and is taking in less than expected.

Senator Pete V. Domenici, the New Mexico
Republican who is chairman of the Budget
Committee, said he believed that the trust
fund would run out of money by May 2001.

Roland E. King, former chief actuary of
the Health Care Financing Administration,
which runs Medicare, said today that he be-
lieved the Hospital Insurance Trust Fund
‘‘will run out in late 2000 or early 2001.’’
Richard S. Foster, who succeeded Mr. King
as chief actuary, said he could not discuss
the financial condition of Medicare without
permission from top officials at the Depart-
ment of Health and Human Services, and
such permission was not given today.

Under Federal law, the trustees of the
Medicare trust fund, including four Adminis-
tration officials, were supposed to submit a
report to Congress on the financial condition
of the program by April 1. But Administra-
tion officials say that report has been de-
layed because of Government shutdowns and
snowstorms last winter and will probably
not be issued until late May or early June.

Some Democrats have played down the sig-
nificance of the losses from Medicare’s Hos-
pital Insurance Trust Fund. Representative
Pete Stark, Democrat of California, said,
‘‘The past is littered with inaccurate fore-
casts of Medicare’s demise.’’ Moreover, he
said, ‘‘The Democrats will not let Medicare
go insolvent.’’

Hospital executives and Medicare officials
said they were puzzled by the recent increase
in admissions. James D. Bentley, senior vice
president of the American Hospital Associa-
tion, said tonight, ‘‘Hospital admissions of
Medicare patients are rising more than could

be explained by growth in the number of
beneficiaries—but not enough to account for
all of the unexpected increase in Medicare
spending.’’

[From the U.S. Senate—Republican Policy
Committee, Apr. 23, 1996]

TODAY’S NEW YORK TIMES DEMONSTRATES UR-
GENT NEED TO SOLVE MEDICARE’S IMPEND-
ING CRISIS, NOW

Today’s New York Times front-page article
(on the reverse side) once again reveals the
Medicare Part A trust fund’s uncontrolled
hemorrhaging. It remains uncontrolled be-
cause the Clinton Administration decided to
play ‘‘Medi-Scare’’ with Medicare last year.
Clinton vetoed the plan from Congress that
would have allowed it to grow at twice the
rate of inflation and would have kept it sol-
vent for the next generation. In contrast,
President Clinton’s latest unbalanced budg-
et—his ninth, scored last week by CBO—
would barely keep the current trust fund sol-
vent through fiscal year 2002.

Medicare’s Hospital Insurance trust fund,
commonly known as ‘‘Part A,’’ has lost $4.2
billion in the first half of FY 96 [says the
New York Times, citing government data].

This compares with a loss in the first half
of FY 95 of $135 million, and the Clinton Ad-
ministration’s prediction that Part A would
run a $45 million surplus for FY 96.

These losses indicate that Medicare’s
bankruptcy is even closer than the 2002 date
the Administration reported April 3, 1995.

Because the Administration has still not
produced a report this year, we must rely on
outside estimates. Budget Committee Chair-
man Domenici has stated Part A could be
bankrupt by May of 2001; former chief HCFA
actuary Roland King predicts bankruptcy as
soon as late 2000.

Clinton’s latest budget would only push
bankruptcy back a year beyond its last
year’s estimate. According to CBO under his
budget—without utilizing for gimmick of
cost-shifting $60 billion to the taxpayer—
Part A would be barely solvent in FY 2002
($1.5 billion) and would be bankrupt by FY
2003.

In contrast, Congress’ Balanced Budget
Act would have preserved Part A beyond
2010—when Baby Boomers begin retiring—
while allowing spending to grow at twice the
inflation rate.

While the Republican party in Congress
wants to protect Medicare for the next gen-
eration, Clinton wants to abandon it to the
next Administration.

DEPARTMENT OF
NATURAL RESOURCES,

Des Moines, IA,, April 10, 1996.
Re Mississippi River Environmental Manage-

ment Program (EMP) and Missouri River
Fish and Wildlife (F&W) Mitigation—Af-
fects in Iowa of the President’s FY 1997
Budget Request.

Hon. CHARLES E. GRASSLEY,
Hart Senate Office Building, Washington, DC.

DEAR SENATOR GRASSLEY: I want to alert
you to the impacts that the Administra-
tion’s FY 1997 budget proposal will have in
Iowa with regard to two programs adminis-
tered by the U.S. Army Corps of Engineers:
(1) Missouri River Fish and Wildlife Mitiga-
tion and (2) Mississippi River EMP. The
President’s proposal will have substantial
adverse impacts on both of these programs
which in recent years have been operating at
close to full authorized funding and provid-
ing long-awaited benefits to Iowans. I urge
you to do whatever you can to restore the
appropriations in FY 1997 to levels that
equal or at least come closer to the amounts
available in prior years.

The Corps has explained their priorities for
funding which are navigation, flood control,

and environment projects. While we under-
stand how the Corps developed these prior-
ities, their application results in a dispropor-
tionate impact on projects that are impor-
tant to Iowa. For example, funding of only
$100,000 for mitigation projects on the Mis-
souri in the Omaha District, means projects
on hold for years while habitat restoration is
viewed as a key way to resolve historic con-
flicts between uses while enhancing support
for endangered species. The Mississippi River
EMP is slated for cuts of nearly $4 million in
FY 97, and projections are for cuts of about
$7 million for FY 98 and nearly $11 million in
future years. These levels will delay projects
for years while threatening the viability of
an essential long-term monitoring effort.

It has been difficult for us to obtain infor-
mation as to whether the Administration’s
budget cuts are greater for the North Central
and Omaha Divisions than for other regions.
If these divisions suffered proportionally
greater reductions than other divisions, it
could help to explain the difficulty that they
have had trying to meet all of their obliga-
tions and ensure the timely completion of
Iowa projects.
MISSOURI RIVER FISH AND WILDLIFE MITIGATION

Mitigation was authorized in the Water
Resources Development Act of 1986 to satisfy
the federal requirement to mitigate for the
loss of fish and wildlife habitat with the con-
struction of the navigation and flood control
works on the river in Iowa and the other
lower basin states. Appropriations com-
menced in 1989. While the program includes
land acquisition, that has been less impor-
tant in Iowa than habitat development. The
state already owns numerous sites along the
river that can be improved by the mitigation
program. The Corps of Engineers has pur-
chased some land adjacent to existing public
land as required to make the habitat devel-
opment projects work. Mitigation is critical
on the Missouri River if the Corps is going to
make progress in supporting endangered spe-
cies. There is a terrible shortage of fisheries
habitat in the lower river. These conditions
have economic consequences as well, since
the lack of habitat reduces the quality of the
fishery. The net result is less recreational
opportunity on the river, which impacts
businesses that provide goods and services
along the river.

Missouri River Fish and Wildlife Mitiga-
tion has received as much as $8 million a
year, which was fairly evenly split between
the Kansas City and Omaha Corps Districts.
The administration’s budget for FY 1997 in-
cludes $1.6 million for mitigation, of which
$1.5 million is programmed for the Kansas
City District and only $100,000 for the Omaha
District. Iowa projects are in the Omaha Dis-
trict, so Missouri River fish and wildlife
mitigation will essentially come to a halt in
Iowa. The discrepancy among the two dis-
tricts is based upon individual district prior-
ities. Fish and wildlife mitigation requires
more than a token $100,000 in the Omaha Dis-
trict.

The following are the specific projects pro-
grammed for work in FY 97 that will not
happen if current funding levels remain:

Blackbird/Tieville/Decatur Bend near
Onawa is an $8.8 million project that in-
cludes 3,500 acres and 11.8 miles of wetlands
and river side channels. The definite project
report (DPR) is complete, design and engi-
neering is near completion, and construction
was programmed in begin in Fall 1996 and be
completed during FY 97.

California Bend near Missouri Valley just
north of Council Bluffs is a $785,000 project to
restore a running side chute connected to
the Missouri River. The plans and specifica-
tions are close to completion and construc-
tion was scheduled for FY 96 and 97.
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Winnebago Bend near Sloan is a $1.3 mil-

lion project to add water into a rapidly dis-
appearing wetland. It too was programmed
for FY 96 & 97 construction.

In addition to the improvement or creation
of critical habitat, all of these projects
would provide hunting, angling and outdoor
recreation opportunities to Iowans along the
Missouri River.

The Corps’ report proposing these projects
was completed in 1981. With nearly two dec-
ades of delays, the lack of habitat continues
to frustrate efforts to maintain several fish
species. It would be most unfortunate to lose
the momentum that has developed as these
projects have moved this close to construc-
tion.

MISSISSIPPI RIVER ENVIRONMENTAL
MANAGEMENT PROGRAM (EMP)

EMP was also authorized in the Water Re-
sources Development Act of 1986 and has be-
come a model program for the restoration of
fish and wildlife on big rivers. Its authorized
funding is $19.4 million per year and it has
been receiving that amount in recent years.
It too is a program that has taken a long
time to attain solid momentum, but is now
providing increasing benefits. EMP contains
two primary components; (1) habitat reha-
bilitation and enhancement projects (HREP)
and (2) long-term resource monitoring
(LTRM). The Administration’s budget con-
tains $15.6 million for EMP in FY 97, which
is not devastating in itself. Our concern lies
with the Corps’ projections in FY 98, 99, and
00, which are $12.4 million, $8.7 million, and
$9.8 million, respectively. Reductions of that
magnitude will have serious adverse implica-
tions in Iowa.
EXAMPLES OF COMPLETED HREPS IN IOWA ARE:
Bussey Lake dredging near Guttenberg—

Dredging will improve the fishery by provid-
ing deeper water, diversity of habitat and
wintering-over areas.

Brown’s Lake restoration near Green Is-
land—This area has been protected from
sedimentation by dike improvements and a
water control structure. A deeper channel
through the project and dredging in the lake
have improved the fishery, while the dredge
spoil was collected on site to create terres-
trial habitat. This project along with the im-
provements at Green Island will be beneficial
for both hunting and fishing.

Big Timber backwater rehabilitation and
pothole creation near Muscatine—Dredging
at this site restored an area that was nearly
completely filled in with sediment.

Lansing Big Lake side channel closures—
This project is designed to decrease sedi-
mentation and flow rates in the lake to
maintain its currently very popular
panfishery. We are currently proposing some
follow-up work in Lansing Big Lake to fur-
ther assure project objectives are obtained.

Iowa’s Princeton HREP project near
Princeton is hit the hardest by the proposed
change in funding. This project is designed
to create new wetlands and improve the dike
system for waterfowl management. The con-
struction contract was close to being let to
a minority contractor. Our local DNR biolo-
gist was ready to issue a news release ex-
plaining to local hunters that Princeton
would be closed this fall due to construction.
The Corps is considering delaying construc-
tion until late 1997. Making this decision at
the last minute is inefficient and will cost
time and money if the Corps decides to
shelve the project. Because of great interest
in this project by local hunters and others
who live along the river, the delay will cause
many to become extremely upset.

Iowa’s Lake Odessa EMP project near
Wapello is currently undergoing planning,
engineering, and design. The Corps has in-
formed us that it will complete this work,

but will not construct the project under cur-
rent EMP authorization. The Lake Odessa
HREP project would therefore only become
reality if authorization for EMP is extended
beyond 2002.

HREP projects for Huron Island near Bur-
lington, Molo Slough near Dubuque, and
Peosta Channel also near Dubuque were also
programmed to be completed under the cur-
rent EMP authorization. The Corps is now
considering deletion of these projects com-
pletely from EMP.

The Long-Term Resource Monitoring
(LTRM) element of EMP is collecting data
on Mississippi River water quality, aquatic
and floodplain habitat, microinvertebrates,
and fisheries. LTRM also evaluates the phys-
ical, chemical, and biological responses of
habitat projects. This program was designed
to identify trends and support decisions
about river management including such
projects as the current navigation study.

Iowa DNR operates one of six monitoring
stations that are located throughout the
river. Iowa’s station is in Bellevue and is
staffed by six permanent employees and
typically hires up to five seasonal workers
during summer months. These are all state
employees, but funding for their salaries and
operations comes totally from federal EMP
dollars. Reductions in the LTRM budget will
likely occur because of overall EMP cut-
backs, which means that Iowa’s station in
Bellevue and its employees will be affected.
It is important that data gathering not be
curtailed to the extent that the integrity of
the data base created over the past several
years is jeopardized. In addition, the loss of
jobs at the station will impact the economy
in Bellevue due to the loss of employment.
Bellevue along with other cities along the
Mississippi will see reduced recreational ac-
tivity as the maintenance of the natural re-
sources of the river are neglected.

Budget reductions are difficult, and we un-
derstand that there will be some impacts on
programs that we believe to be important to
the long term viability of the natural river
systems. It appears that the Missouri River
Fish and Wildlife Mitigation and Mississippi
River Environmental Management Programs
are expected by the Administration to bear
proportionally greater budget reductions
than other programs. We also fear that the
North Central and Missouri River Divisions
are taking a greater share of cuts than those
in other parts of the country. This further
harms Iowa projects. If budget reductions
that are currently being proposed happen,
Missouri River Fish and Wildlife Mitigation
in Iowa will come to a complete halt, Mis-
sissippi River EMP habitat projects in Iowa
will be delayed and some will be eliminated.
The Bellevue monitoring station will face
cuts that could mean its demise with the
added cuts proposed in future years. As
noted above, reductions in these efforts will
have economic as well as natural resource
consequences that should not be underesti-
mated given the Corps’ own study showing
an annual value of recreation in the Upper
Mississippi River basin of over $1 billion. We
ask for your help to do whatever you can to
assure these programs and their respective
projects in Iowa are not forced to take on
more than their fair share of setbacks.

Sincerely,
LARRY J. WILSON,

Director.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent for 5 additional
minutes. How much time do I have
left?

The PRESIDING OFFICER. Eight
minutes 56 seconds.

Mr. GRASSLEY. I ask unanimous
consent for 5 additional minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

MEDICARE

Mr. GRASSLEY. Mr. President,
about a year ago the President ap-
pointed trustees for the Medicare fund
to study Medicare, to project its prob-
lems, its solvency, and everything like
that. A year ago, six trustees of the
Medicare fund—and these are four peo-
ple in the President’s Cabinet and two
citizens, one Republican and one Demo-
crat, so altogether there would be five
Democrats and one Republican—unani-
mously said that the Medicare program
would be bankrupt in the year 2002.
They also said that Congress should
take immediate action to keep the
long-term viability of Medicare. They
asked the Republican Congress to take
action to do that. We did that.

The Balanced Budget Act of 1995 is
this 1,800-page bill, which took 13 com-
mittees over an 8-month period of time
to put together, the first Balanced
Budget Act passed by Congress in a
quarter of a century, to balance the
budget in 7 years. Part of this docu-
ment is not only doing what President
Clinton’s trustees of the Medicare sys-
tem asked us to do, to save it from
bankruptcy, but we also gave senior
citizens of America a choice that if
they did not want to have traditional
Medicare, we would pay for other forms
of health care delivery. We would take
their money and pay for it, so that
they could have something if they
wanted something different than Medi-
care. That is all in this document.

In November of last year, we pre-
sented the President of the United
States not only the balanced budget,
but also provisions to save Medicare, to
strengthen Medicare, and to give peo-
ple on Medicare, for the first time in 30
years, a choice of their medical care.

The President vetoed it. The Presi-
dent vetoed those Medicare reforms. He
wanted people to believe that we were
cutting Medicare. He was on television
every day on these paid ads saying that
‘‘Republicans are cutting Medicare.’’
Under the Balanced Budget Act, Medi-
care would have grown at 7 percent
every year. What we are spending on
Medicare per beneficiary is $4,900 this
year, and in 7 years we would have
been spending $6,700 per Medicare re-
cipient. Maybe it is even closer to
$7,000 per Medicare recipient. So, obvi-
ously, we were not cutting anything.
We were saving Medicare from bank-
ruptcy. We were extending the life of it
for another 9 or 10 years.

Well, the President vetoed it. One
person is standing in the way of doing
what his trustees said should be done,
what the people want done, and what
the Congress did. The President of the
United States vetoed the first balanced
budget act passed in a quarter of a cen-
tury, balancing the budget in 7 years,
and saving Medicare, as his trustees
said. Well, the President kind of ig-
nored what his trustees said.
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But, more importantly, even before

last year was out, we were finding out
that Medicare was coming up short of
expectations of what the income and
outgo of it was, to a point of where it
was going to be broke before the year
2002.

Senator PETE DOMENICI says that it
is going to be May of the year 2001, just
6 years from now. Roland King, former
chief actuary of the Health Care Fi-
nancing Administration, says that it
will run out in late 2000—that is 4 years
from now—or early 2001, 5 years from
now. There is a Richard S. Foster, who
succeeded Mr. King as chief actuary,
who said that the top officials at the
Department of Health and Human
Services would not give him permis-
sion to talk about this issue. What I
am referring to here, Mr. President, is
the New York Times article of today
that is headlined ‘‘New Medicare Trust
Fund Data Shows Unusually Large
Shortfalls.’’ The subheadline is: ‘‘Pro-
gram is Solvent, But Gap Shows Weak-
ening.’’

What has happened in the 12 months
since the last report? Instead of Medi-
care starting to spend out more than
the income in 1996, it actually started
to happen in 1995, and it is happening
at a much faster rate than we antici-
pated. So, Medicare will be broke not
in 7 years, not in 6 years, but maybe in
5 years.

What is kind of special about this ar-
ticle is this. Normally this report
would be out in April every year by the
trustees. It is not out yet, I imagine
because it is an election year. This is
bad news for this administration,
which was told 12 months ago that
Medicare was going to be bankrupt in
the year 2002, and they vetoed the only
bill presented to extend the life of it.
Not only that, but the situation is
worse than the report said it was 12
months ago.

It says here that Chris Jennings, a
special assistant to President Clinton
for health policy, said today that the
new numbers were not surprising:
‘‘They indicate the need to move for-
ward to balance the budget and enact
some changes in Medicare that will
strengthen the trust fund. Republicans
and Democrats should work together
to address the problem.’’

Get that—‘‘Republicans and Demo-
crats should work together to address
the problem.’’ Immediately after Labor
Day last year, constantly Senator
DOLE and Speaker GINGRICH were invit-
ing the White House to sit down and
reach some sort of an agreement with
us, a long time before we ever put this
together and finally passed it. But, no,
they did not want to sit down and talk
about it. Yet, we are being admonished
by the White House that ‘‘Republicans
and Democrats should work together
to address the problem.’’

A letter to Congress last week from
Treasury Secretary Robert E. Rubin
suggested that Congress and the ad-
ministration resume discussions to
reach an agreement on Medicare and

the budget. Well, we do not have that
report. They say it might come out in
June or July.

Do you know what they are blaming
for the delay? The fact that we had
snow in January. We have snow every
January in the Midwest, and it does
not slow down the deadlines that we
have to get reports out. But the longer
this report can languish in the bu-
reaucracy downtown, as long as some
faceless bureaucrat can keep it under
control, then it is less out there for
public consideration and for the shots
that it is going to take because of that.

Mr. President, I hope that the admin-
istration will forget the fact that we
had snow in January, because what is
news about that? This report that is
supposed to be issued in April, that was
issued in April of last year, would be is-
sued, and I will bet we will see the
same Presidential appointees to the
trustees tell us that Congress should do
something about it. Well, if you ever
wonder as part of the cynical public
about Washington, DC whether Con-
gress will ever balance the budget, it is
right here in these 1,800 pages. We
passed that last year. The President
vetoed it. It saved Medicare from bank-
ruptcy. We would not have to be deal-
ing with this issue. Instead of Senator
DOMENICI saying that we will run out of
money in May of the year 2001, we
would be saving that deadline for an-
other decade down the road.

I hope, Mr. President, that the Presi-
dent of the United States will come
forth with his report. The longer you
wait to make public bad news, the
worse it is for the people that are giv-
ing the bad news.

It would seem to me that the right
thing to do is to simply state what the
facts are, and the fact is that the situa-
tion with Medicare is much worse. It
could be bankrupt in 5 more years—at
the most, 6 years—and the situation is
deteriorating considerably because this
administration vetoed the bill that we
passed last year to save Medicare.

I yield the floor.
I suggest the absence of a quorum.
The PRESIDING OFFICER (Mr.

FAIRCLOTH). The clerk will call the
roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. PRYOR. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

OUR PRESIDENT AND EARTH DAY
Mr. PRYOR. Mr. President, I thank

the Chair very much for recognizing
me, and I will not belabor this issue
very long. I know the Senate is leaving
early this afternoon, and I do not want
to delay the departure of our staff
members who have been so loyal in
helping us this afternoon and today. It
has been an interesting day in the U.S.
Senate.

I just was listening to one of the
monitors and watching one of the mon-

itors. I happened to note my very, very
good friend from Iowa, the Honorable
Senator CHARLES GRASSLEY, a wonder-
ful long-time friend of mine, someone I
have worked with very closely on the
issues of oversight and overstepping of
the Internal Revenue Service, of de-
fense spending, which we thought at
the time had gotten out of hand and
was very unfair. We worked on several
issues over these years together. I look
forward to the remainder of my term in
working with him further on various
matters that affect our respective
States and certainly our great country.

But I was a little taken aback when
my friend from Iowa got up and started
talking about our President, Earth
Day, and what happened yesterday
nearby, just a few miles away, I think,
on the upper reaches of the Potomac
River. My friend from Iowa sort of took
our President to task and the Vice
President to task I guess for even ap-
pearing at an Earth Day event. I do not
know what his concern was. But if in
fact the President did mention that the
other political party’s proposals on
some of our environmental concerns
were in fact lacking, then, Mr. Presi-
dent, I am going to have to disagree
with my friend from Iowa, and I am
going to have to, yes, agree with our
President. For example, legislation re-
cently circulated to rewrite the Clean
Air Act by our good friends on the
other side of the aisle would repeal the
toxic air pollution standards and would
absolutely cripple the enforcement of
the Clean Air Act.

I do not think that is a piece of legis-
lation we can go to future generations
with and say we were very proud of
ourselves when we attempted to cripple
the enforcement of the Clean Air Act.

I think our President was right when
he said that there is a difference be-
tween the two political parties and the
way that they look at the environment
and legislation that would perhaps
undo all of the progress that has been
made in cleaning up the air we breathe
under the Clean Air Act over the last
25 years.

Some 25 years ago, when I first came
to the House of Representatives as a
young Member, as a new Member of
that great body, I remember during
that time I had three small sons, and
from time to time on a Sunday after-
noon or Saturday afternoon, perhaps,
we would get a fishing pole or swim-
ming suit and we would go down to the
banks of the Potomac River, and I will
never forget—and this was not long
ago—there were signs up and down the
banks of the Potomac River: no swim-
ming allowed; do not eat any fish, the
fish will be contaminated if caught in
this river.

Mr. President, in this quarter of a
century what we have done as a body,
Republicans and Democrats alike, has
not only helped to clean up that river,
but we are helping today to clean up
our air, and we cannot make a retreat,
especially in a political year when it
might have a short-term appeal to
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some local interests, maybe some local
business interests that want to com-
promise and that want to sacrifice the
environment we have to pass on to fu-
ture generations.

I think the President was right when
he implied yesterday that some of the
legislation as proposed—we call them
riders—to the VA appropriations bill
would delay the issuance of toxic
standards, air standards, that is, and
would allow for the exemption of indus-
tries, exempt industries—just say we
are sorry; we are going to apply this to
some industries, but the rest of you are
going to get off; you do not have to
comply with the law; you do not have
to obey the law; there is no law that
impacts you.

As we speak today, Fort Smith and
Van Buren, AR, Sebastian and
Crawford Counties in Arkansas, 48
hours ago were hit with massive torna-
does, two dead, hundreds of homes
damaged. At this very moment, as we
stand in the Senate Chamber and talk
about clean air and clean water, be-
cause of necessity we are dumping raw
sewage into the Arkansas River. We
have no other option. Senator BUMPERS
and I will be calling in the morning
Carol Browner of the EPA to say that
we have an emergency; we have to do
something.

We have emergencies all over this
country not caused by a recent natural
disaster but emergencies that are ex-
isting today where we are polluting our
streams and our air and where we have
to do something about it. This genera-
tion cannot back away. Our President
yesterday was talking sincerely and
earnestly about what we can do to-
gether as political parties.

The Republicans, by the way, at that
Earth Day event yesterday, several Re-
publican Representatives from Con-
gress were agreeing with our President.
I hope that we can make this a non-
political issue and talk about the facts,
those facts being we do have a dif-
ference of opinion, but we do need to
join together and do what is right for
the environment.

Budget cuts—and I know the Presid-
ing Officer realizes this—and the Gov-
ernment shutdowns, what have they
done? What have they accomplished?
Have they saved any money? Probably
not much. What have they really done?
They have delayed the EPA’s issuance
of new standards for toxic industrial
air pollutants—new standards for toxic
industrial air pollutants. Those stand-
ards are now on hold. Why? Because of
Government shutdowns and budget
cuts.

The delay in the issuance of air toxic
standards has resulted in the continued
release of harmful chemicals—mer-
cury, chromium, formaldehyde, and
lead—into our air. More than 45 million
people, Mr. President—the distin-
guished occupant of the chair realizes
this—in our country still live in areas
with unhealthy levels of ground level
ozone or smog. I did not know this
until just lately, but the EPA reports

that the United States refineries alone,
and I quote, ‘‘emit more than 78,000
tons per year of established hazardous
air pollutants, or 9 tons of toxics emit-
ted into the air every hour nation-
wide.’’

How can we repeal some of these
rules? How can we say that some com-
panies and some industries are exempt
and do not need to comply with mak-
ing progress in eliminating this un-
clean air and unclean water.

My good friend from Iowa also talked
about another issue. I am going to
come back to this issue of the environ-
ment in a moment. I was hoping that
my friend from Iowa was going to be
here because he made reference to not
only the President of the United
States, but he made reference to an-
other gentleman, a gentleman who is
very close to my heart. His name is
Chris Jennings. He says, who is this
man, Chris Jennings? He said that this
Chris Jennings, whoever he is, said,
and then he quoted something that
Chris Jennings had said.

First, Chris Jennings for many years
worked for the Senate Special Commit-
tee on Aging, probably one of the finest
staff people who ever worked for that
particular committee or has ever
worked in the Senate, and I would
daresay that most of the Members on
this side of the aisle at one time or the
other have worked closely with this so-
called man named Chris Jennings. I
would say that Members on the other
side of the aisle have worked closely
with Chris Jennings. If I could only jog
the memory of my friend from Iowa,
Senator GRASSLEY, who has been for
years a loyal member of the Special
Committee on Aging, I am sure that
Mr. Jennings has not only worked for
Senator GRASSLEY in many capacities,
has served him in many capacities, but
also I am sure that should Mr. GRASS-
LEY see Mr. Jennings and reacquaint
himself with him, he would know him
and would respect him, as all of us do
in the Senate.

Chris Jennings is a remarkable indi-
vidual, a splendid and dedicated serv-
ant. But, somehow or another, I did not
quite appreciate the tone of my friend
from Iowa. I know he did not mean in
any way to be disparaging of our
friend, Mr. Jennings, I am sure, today.
I hope our friend, Senator GRASSLEY,
will realize the dedication of this fine
former member of our Senate Special
Committee on Aging staff. I am sure he
knows his great qualifications and his
great commitment.

Our friend from Iowa was talking, of
course, about the Medicare funding. We
think it is very important to point this
out. Absolutely. We know what the dol-
lars and cents are. I do not think we
are arguing with those figures. But I
think we also need to point out there
remains today over $120 billion in the
trust fund for Medicare. There is no
imminent danger that claims are not
going to be paid—absolutely none.
There is no imminent danger that
these claims are not going to be paid.

The updated information should not
be used to scare the 37 million elderly
citizens in this country or people with
disabilities. They should not be used
for partisan political purposes. The
trust fund will pay out the claims. I re-
peat, the trust fund will pay out the
claims, at least through the turn of
this century, no matter what, and
much longer if the Congress would only
enact the President’s balanced budget
proposal.

We think it is very, very important
to lay on the table the facts, as I have
stated. We think there is equal impor-
tance not to intentionally scare the
seniors of this country and to lead
them to believe, or to imply, that their
checks may not be paid and their
claims will go unnoticed.

We think, too, the information vali-
dates the President’s position on Medi-
care that he has maintained during his
Presidency. The latest information
simply provides additional validation
for the President’s position that we
should move forward and balance the
budget to strengthen the trust fund. In
fact, I have not talked to the President
about this matter in a long time, but I
would imagine, when the President
read the Post or the New York Times
or wherever this appeared this morn-
ing, about the trust fund, I imagine
that the President said, ‘‘Those are not
very pretty figures, but we think that
those figures will put people to think-
ing and start people to believing that
we have to do something about our
budget.’’

The President has offered a proposal
that achieves $124 billion in Medicare
savings that would extend the life of
the trust fund by at least 10 years from
now. This proposal builds on the Presi-
dent’s successes in strengthening the
Medicare trust fund.

Let me say this, and I hope I will not
be accused of being too partisan. In
1993, let me remind my good friend
from Iowa and the distinguished Mem-
bers on the other side of the aisle that
in 1993, without one Republican vote,
not one, the President signed into law
Medicare savings and other financing
charges that extended the life of the
trust fund from 2 to 3 years. That was
a major accomplishment.

So, as we enter now the real meat, I
guess you would say, approaching a
Presidential election, I think we should
inform the citizenry of this wonderful
country of ours that from time to time
there will be skirmishes in this body
because of necessity, because of beliefs,
because of different ideologies. We will
see those debates.

I never thought this particular
Chamber should become a political
convention hall. I hope it does not. But
I do think it can become the proper
forum for us to discharge our obliga-
tions and certainly to debate the issues
of our time and our generation.

I would like to say I am sorry my
friend from Iowa was not here. I do not
mean in any way to be disparaging of
him or question his sincerity. I just
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wanted to sort of set the record
straight, after I heard my good friend’s
remarks.

I hope in the coming days, again, we
will have ample opportunity to lay
these issues out on the table, out in the
public, let the sunshine shine among
them, and let us, at that time, bring to
the people what we consider important
questions of today.

Mr. President, I see no Senator seek-
ing recognition. Therefore, I yield the
floor, Mr. President, and I suggest the
absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

BOSNIA, SERBIA, AND THE WAR
CRIMES TRIBUNAL IN THE HAGUE

Mr. SPECTER. Mr. President, I have
sought recognition to comment briefly
on a trip which I made recently, earlier
this month to The Hague, Serbia, and
Bosnia for the purpose of taking a look
at the situation with our military
forces in Bosnia and taking a look at
what is happening at The Hague with
the War Crimes Tribunal. I would like
to highlight a few of my observations
because there are a few moments avail-
able on the Senate floor this afternoon.

In visiting Tuzla on April 4, which
followed the visit to Serbia on April 3
and the visit to The Hague on April 2,
before returning to Paris en route back
to the United States, in Tuzla, I saw
the presence of the U.S. Army of which
people of the United States can be
very, very proud.

The United States moved in as part
of the NATO force, the IFOR force,
short for the Implementation Force,
with an overwhelming strength to stop
the fighting and preserve the peace. It
is a truly remarkable scene to see an
army moved halfway around the world
with the power and force of the United
States, really the one remaining super-
power in the world.

As I have had the opportunity to
travel abroad, to see the great respect
and admiration in which the United
States is held, it is something that we
ought to focus on in this country. A
mark of our power is our military
force. When we spend as much as we do
on the defense budget, some $243 billion
this year, we see it in operations; we
have gone in there with overwhelming
force. All of the participants to the
conflict have stopped fighting and are
observing the rules and regulations set
up by IFOR, the NATO forces and U.S.
forces.

We had the opportunity to talk to
many in the military there on a tour
provided by General Cherrie. We vis-
ited a military installation on Mount
Viz, 450 meters through solid mud, vir-
tually straight up, traveling on a

tracked military vehicle in order to
climb an incline 60 degrees on terrain
which did not seem possible to move
up. But the mechanism of the military
force carried us to the top where we
had a briefing on the military oper-
ation where we were briefed by mili-
tary personnel and where I visited with
quite a number of military personnel
from Pennsylvania, my State, as well
as from other States. They had very
high morale and were glad to see a visi-
tor from the United States. We had an
excellent lunch prepared in the field.

I talked to a young lieutenant colo-
nel who was in command of the oper-
ation. The lieutenant colonel told us
about taking over the mount from a
Serbian major who talked about the
killing, the military casualty of his
brother-in-law in the fighting which
had occurred prior to the time the
United States and NATO forces took
over. As a matter of fact, in a profes-
sional way, with no animus, at least by
all surface indications, the Bosnian
Serb major said to the U.S. colonel,
‘‘Take care of my mountain. I intend
to take it back.’’ It was sort of fore-
boding as to what may occur after the
United States and the NATO forces de-
part the premises.

But as of the moment, there is peace
there. I had heard, and was glad to
have repeated, that we have had only
two casualties. Of course, two is two
too many, but the casualties occurred,
one from a motor vehicle accident and
the other when someone was disman-
tling a landmine contrary to regula-
tions.

When we arrived in Tuzla, we heard
about the visit just the day before of
Secretary of Commerce Ron Brown.
General Cherrie, who met us on our ar-
rival there, midmorning of April 4, told
us that Secretary Brown had been
there the day before, arriving at about
6:20 in the morning and departing
shortly before 2 p.m. when the tragic
accident occurred.

We had seen Secretary Brown the
night before in Paris at a reception at
the residence of Ambassador Pamela
Harriman. We renewed our longstand-
ing friendship, talked about possibly
meeting in either Sarajevo or in Za-
greb. Of course, that was not to be.

When I flew out of Paris on the morn-
ing of April 3 and went to Belgrade, we
had planned to fly to Sarajevo. Because
of the weather conditions, the very
high winds, our plane was grounded.
We did not undertake the flight. I
think those may have been the same
weather conditions which caused or re-
lated to the fatality involving Sec-
retary BROWN, whose presence will be
sorely missed, as will the presence of
all those 34 people who were on board
with him on that ill-fated flight.

We had an opportunity to talk to the
people in Bosnia about the efforts to
gather evidence, which is very impor-
tant for the War Crimes Tribunal. They
have drawn a fine line. That is, IFOR
will protect the personnel of the War
Crimes Tribunal, but they will not pro-

tect the evidence itself. But the War
Crimes Tribunal personnel are engaged
there and are taking a look at a lot of
the grave sites, gathering evidence for
prosecutions. So long as the personnel
from the war crimes prosecution team
are there gathering evidence, then
military personnel will protect the
prosecution team.

We discussed with the military per-
sonnel, General Cherrie, the issue
about the potential of taking into cus-
tody the Bosnian Serb President
Karadzic and General Mladic. The word
was that individuals, such as those two
people, under indictment would be
taken into custody if the NATO and
U.S. forces came upon them, but they
would not be sought out or hunted.

While we were there at the head-
quarters at Tuzla, we saw posters, can-
didly not very good identifying pic-
tures, but, as to the major people under
indictment including Bosnian Serb
President Karadzic and General Mladic.

We heard about an incident where
IFOR forces had come upon General
Mladic, but he was surrounded by
many of his own military personnel,
and to attempt on that occasion to
take him into custody would have
precipitated a battle. Since the IFOR
forces were outnumbered, they did not
seek to take him into custody at that
time.

But I think it is very important that,
ultimately, President Karadzic and
General Mladic be taken into custody
so they can be prosecuted at the War
Crimes Tribunal. I believe prosecutions
at the War Crimes Tribunal are a very,
very important aspect of what the
United States and NATO are doing
there. That may be the event of the
decade or perhaps the event of the cen-
tury if international legal precedence
can be established that genocide and
the atrocities will not be tolerated and
they will in fact be prosecuted by an
international tribunal.

The establishment of the rule of law
as an outgrowth of what has happened
in Bosnia would be an enormous step
forward in international law, and is
something which has to be pursued.

I had traveled to the Hague on Janu-
ary 4th this year and talked to the
prosecution team at that time. I found
that there were a number of very seri-
ous problems and I undertook to write
to the Secretary of State, the Attorney
General, the Director of the FBI, the
Director of the CIA, and the Secretary
of Defense. Their letter replies are at-
tached and I ask that they be printed
at the conclusion of my remarks along
with the full text of my statement.

A great deal has been done. The pros-
ecution team was much more encour-
aged when I met with them on April 2;
I was impressed with their approach
back on January 4. I am pleased to say
that CIA Director John Deutch has
been very cooperative in working hard
to make information available which is
necessary to obtain the convictions of
those under indictment at the War
Crimes Tribunal.
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Mr. President, a very fundamental

issue is what will happen with Bosnia,
when our forces are due to withdraw by
December 1996. The Intelligence Com-
mittee, which I chair, heard from Gen-
eral Pat Hughes about the problems
which exist there at the present time
and the prognosis is that if there is not
a significant improvement in the infra-
structure, the economy and the local
police forces in Bosnia, there is likely
to be a problem of fighting erupting
again. We heard about the implementa-
tion of the Dayton accord, that it is
proceeding on schedule, as detailed in
the statement that I will introduce
into the RECORD. I was pleased to see in
the press Sunday April 21, statements
by the military commanders in Bosnia,
Adm. Leighton Smith and Lt. Col. Ben
Barry, about the compliance by the
warring faction in withdrawing their
military forces and complying with the
Dayton accord. That is certainly good
news. A great deal more has to be done
in terms of fulfilling the commitments
which have been made by the major
Western democracies, by Japan and by
other countries, to see to it that local
police forces are established, that the
infrastructure is built up, that the
economy is supported, so that there is
a realistic opportunity for peace to pre-
vail there.

Mr. President, that is a brief sum-
mary of the highlights. I ask unani-
mous consent to have printed in the
RECORD certain letters.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)
Mr. SPECTER. Mr. President, I

would like to take this opportunity to
report on my recent visit to the War
Crimes Tribunal in The Hague on April
2, Serbia on April 3, and Bosnia on
April 4. The primary purpose of this
trip was to assess the progress being
made on implementation of the Dayton
accords, particularly the prosecution of
war criminals, and the degree of intel-
ligence support to the War Crimes Tri-
bunal and the Implementation Force
[IFOR].

Our first stop was The Hague, where
the International War Crimes Tribunal
sits. There, we met with Judge Antonio
Cassese, the President of the Tribunal
prosecuting crimes against humanity
committed in the former Yugoslavia.
Judge Cassese stated that the first
trial of indicted war criminals will
commence on the 7th of May. At this
time, there are five other trials
planned against six indictees—two
Moslems, one Bosnian-Croat, and three
Bosnian-Serbs, all of whom are being
held in custody.

The Tribunal is in the somewhat deli-
cate position of needing to maintain
judicial independence while relying
heavily on the political support of the
former Yugoslavian adversaries and
the IFOR countries. One of the issues I
discussed with Judge Cassese was the
role of IFOR support of the tribunal.
While some progress has been made in
this effort, there is apparently still

some disagreement between the Court
and U.S. force commanders on the de-
gree of IFOR support. Of particular im-
portance is the issue of United States
support for the apprehension of in-
dicted war criminals, especially
Bosnia-Serb President Karadzic and
General Mladic. Judge Cassese indi-
cated that the Europeans believe that
only the Americans have the capacity
to arrest Karadzic and Mladic. Neither
the French, British or Italians appear
ready to arrest these individuals for
various unspecified reasons.

President Cassese advised that he
had initiated a meeting with the Rus-
sian Foreign Minister who urged the
War Crimes Tribunal not to proceed
against Mladic or Karadzic until after
the September elections. The judge
commented that he advised the Rus-
sian Minister that he would take his
views into account but would not be in-
fluenced as to what action the Judicial
Tribunal would take. As evidence of
the conflicting pressures on the tribu-
nal, at least one NATO country has re-
portedly urged that as many suspected
war criminals as possible should be in-
dicted before the elections in order to
preclude their running in those elec-
tions, but that no additional suspects
should be indicted after elections so
that there is no risk of indicting newly
elected officials.

We also met with the one American
judge on the tribunal, Judge Gabrielle
McDonald, formerly a U.S. District
Court judge in Texas, who is currently
the presiding judge on two trials.
Judge McDonald highlighted the dif-
ficulties the tribunal faces in attempt-
ing to move promptly against indicted
war criminals. For example, she point-
ed out that while the first trial is
scheduled for May 7, 1996, against a
Bosnian-Serb by the name of Tadic,
there may be a delay if the tribunal
does not receive some key equipment—
simultaneous translation equipment
with a 2 to 3 second broadcast time
delay—by April 23 and if the U.N. fails
to accept this equipment as a gift. The
delayed transmission is required to en-
sure there is no inadvertent broadcast
of names. Judge McDonald also ex-
pressed her view that there are not
enough tribunal courtrooms to try all
the cases and attempting to try mul-
tiple defendants won’t work in this
particular situation.

We also met with the prosecution
team which is assisting Judge
Goldstone in investigating and pros-
ecuting the war crimes. Included in
this group are representatives from the
Department of Justice, Department of
State, Defense Department, and the
FBI. The 10 individuals with whom I
met were very impressive and very
dedicated to the task of trying to bring
justice to this great tragedy in current
history.

I had met with this team earlier this
year, on January 4, 1996. After assess-
ing their needs at that time, I wrote to
the President, the Secretary of State,
the Secretary of Defense, the Attorney

General, the Director of the CIA, the
Director of the FBI and the Ambas-
sador to the United Nations.

When I met with the prosecution
team on January 4, they were con-
cerned with cooperation by IFOR and
the various agencies of the U.S. Gov-
ernment in supplying personnel and as-
sistance in carrying out the efforts of
the tribunal investigators. At the April
2 meeting, attended by many of the
same people who were present on Janu-
ary 4, there was considerably more op-
timism because they had received as-
surances of support, including replace-
ment personnel for the team, and as-
sistance was being given to the gather-
ing of evidence in Bosnia.

To date the United States has been
the biggest supporter of the tribunal
and its chief contributor. By the end of
this fiscal year 1997, the U.S. will have
contributed nearly $35 million to the
court. Included in this figure is $3 mil-
lion in services from more than 23 pros-
ecutors, investigators and other ex-
perts from the departments and agen-
cies of the U.S. Government.

It is clear, however, that this U.S.
support alone is not sufficient. Inter-
national pressure is needed on all par-
ties to the Dayton accords to abide by
that agreement to force them to turn
over indicted personnel to the tribunal.
The tribunal team reported that there
is a prevailing view among potential
witnesses that the tribunal will not be
continually supported and this is af-
fecting witness willingness to step for-
ward.

The prosecution team highlighted
one particular set of indictments in
which greater Serbian cooperation is
needed. A Serbian army colonel by the
name of Veselin Sljidancanin and two
other Serbians have been indicted for
ordering the mass killings of 260 Cro-
atians near Vukovar, Croatia after
they forcibly removed these people
from a hospital on March 20, 1991.
Sljidancanin is free in Serbia and there
is no indication that the Serbian Gov-
ernment intends to extradite him to
the tribunal.

I advised the prosecution team that I
would raise this issue with Serbian of-
ficials. The next day, April 3, I raised
the issue with Serbian Foreign Min-
ister Milutinovic and Assistant For-
eign Minister Jovanovic. I discussed
the charges which had been filed
against three men and gave the For-
eign Minister a copy of the indictment
and the transcript of the argument
made by the prosecutor before the War
Crimes Tribunal on this issue. I ask
unanimous consent that the indict-
ment and the transcript of the argu-
ment be inserted in the CONGRESSIONAL
RECORD.

Foreign Minister Milutinovic said
that Serbia could not extradite Colonel
Sljivancanin because it was prohibited
by the Serbian constitution. It appears
that the other two men, Mrksic and
Radic, are not in Serbia at the present
time.

I responded to Foreign Minister
Milutinovic that a legal analysis had
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been made showing that the Serbian
constitution only prohibited extra-
dition to another nation but the con-
stitution did not prohibit extradition
to the War Crimes Tribunal. Foreign
Minister Milutinovic showed little in-
terest in having his government assist
in bringing Colonel Sljivancanin to the
trial.

I asked Foreign Minister Milutinovic
if his government would cooperate in
bringing Bosnian Serb President
Karadzic and General Mladic to trial
before the War Crimes Tribunal. While
Foreign Minister Milutinovic said that
Karadzic and Mladic should be ousted
from power, he would not assist in tak-
ing those men into custody so they
could be tried under pending indict-
ments issued by the War Crimes Tribu-
nal.

On April 4 we traveled to Tuzla, the
headquarters of the American contin-
gent of IFOR. Our military operation
there was enormously impressive. The
United States had moved an army of
nearly 18,000 men and women with
spectacular results. I noted that
women comprised between 10 to 15 per-
cent of the American force serving in a
variety of jobs including military po-
lice and senior intelligence.

Our host was Brig. Gen. Stan Cherrie.
Due to weather, we were unable to visit
one of the mass grave sites that was
being investigated by the War Crimes
Tribunal. Instead, we visited one of the
intelligence surveillance outposts at
the top of Mount Vis. The purpose of
our force on Mount Vis is to monitor
the perimeter areas to be sure there
are no violations of the accords. Get-
ting there in knee-deep mud was ac-
complished riding in a track vehicle up
the mountainside. This turned out to
be an adventure in itself.

Foremost in my mind during this
visit was what happens in December
1996 when U.S. forces, which make up
approximately one-third of the Imple-
mentation Force, are scheduled to
withdraw from the region. By coming
in with overwhelming force, IFOR has
been able to dominate the entire scene.
The United States has suffered only
two deaths; one was an individual who
was dismantling a mine without fol-
lowing instructions and the other was
a motor vehicle fatality. It is problem-
atic what will happen when IFOR
leaves.

Of particular concern is the prospect
that while IFOR may have completed
its mission to stabilize the area mili-
tarily and allow political, economic
and law enforcement initiatives to gen-
erate peace to the region, the civil mis-
sion to rebuild the economy and infra-
structure will not have made sufficient
progress.

In testimony on March 27, 1996, be-
fore the Senate Select Committee on
Intelligence, Gen. Pat Hughes, the Di-
rector of the Defense Intelligence
Agency, stated that violence is likely
to resume in Bosnia unless allied forces
quickly help improve living conditions
and provide the basis for a stable econ-
omy.

The message I heard in Bosnia was
similar: there is a need for economic
development to take hold. One senior
military officer highlighted the danger
of not providing sufficient incentive to
maintain the peace, noting that the re-
gion is marked by the greatest level of
hatred and distrust that he has ever
seen. There is some evidence that the
fighting forces on all sides are tired.
There are other indications that fight-
ing will resume once IFOR leaves.
Many at the scene predict that stabil-
ity can be maintained if the economy
and infrastructure are developed and
the local authorities are able to put
their police forces into operation.

Some of our military personnel in
Bosnia were more optimistic about
Bosnia’s future. One ranking officer
noted that if the September elections
result in moderates replacing the cur-
rent corrupt regime, then the prospects
for peace were good. He further advised
that the schedule of confidence-build-
ing measures is proceeding according
to the Dayton accords. On day 1, a one
kilometer zone of separation was estab-
lished. On days 30 to 45, both factions—
Bosnians and Bosnians Serbs—gave the
locations of their heavy weapons to the
United States and to each other. On
D+90, the Dayton accords called for the
consolidation of air-defense weapons
systems into approved sites. Seventy-
five percent of those weapons were lo-
cated and moved into those sites by the
deadline. Now it’s up to 90 percent. On
D+120 days, which will be on April 20,
all armed forces are to be in their con-
tainment and barrack areas. Inspection
teams will visit those areas. Any de-
ployments from containment areas will
give IFOR a warning of intentions to
initiate possible military action.

I raised with General Cherrie the role
of IFOR in assisting the War Crimes
Tribunal. He stated what he under-
stood to be IFOR’s mission: U.S. forces
in IFOR would not seek out those indi-
cated, such as General Mladic, for ex-
ample, but would be prepared to arrest
him if IFOR forces came upon him. All
checkpoints have picture posters of
those indicted. We saw one of those
posters. Regrettably, the photographs
on many of them are nearly impossible
to make a clear identification.

I also asked General Cherrie for more
details on IFOR’s tasking in regard to
support for the War Crimes Tribunal
investigators examining the sites of
atrocities. He answered that it was to
protect the War Crimes Tribunal per-
sonnel but not the war crimes sites.
When War Crimes Tribunal personnel
leave a site, IFOR will leave. If the War
Crimes Tribunal personnel were to re-
main overnight, then IFOR would re-
main to protect them.

At the top of Mount Vis we were
treated to lunch with the military per-
sonnel. There we found their morale to
be very high. They are doing an excel-
lent job under an extraordinarily dif-
ficult situation. Wherever we turned,
the mud was ankle deep. One quip
which seemed particularly appropriate
was that Bosnia was Latin for mud.

I also had a chance to meet several
soldiers from Pennsylvania; including
one young man from Philadelphia,
S.Sgt. Michael J. Smith, another from
Pittsburgh, Christopher Klauer, and a
third from Allentown, M.Sgt. Douglas
Sleeth.

We departed Tuzla by 2:15 p.m. and
headed for Aviano Air base in Italy
where we received an operational and
intelligence brief on air support capa-
bilities to the Bosnia area. Air support
and air strikes may be one option in
which military force can be brought to
bear after the pullout of IFOR forces.

We had been scheduled to travel to
Zagreb, where we were to meet with
Croatian President Tudjman, but that
part of the trip was canceled after the
tragic crash of the plane carrying Sec-
retary of Commerce Ron Brown and his
delegation.

Instead, we held a series of meetings
on April 5 with officials in our Em-
bassy in Paris. These discussions also
focused primarily on the situation in
the former Yugoslavia, where France is
a key player.

Ambassador Harriman noted that
France is now probably the most im-
portant United States ally in Europe.
She is concerned that a planned 40-per-
cent cut in the U.S. embassy in Paris
will severely hamper her ability to deal
with the political and economic re-
quirements of this increasingly impor-
tant relationship. She noted that, in
spite of press accounts to the contrary,
there is excellent United States-French
cooperation in the evolution of NATO,
on the Former Yugoslavia, arms con-
trol issues, terrorism, and organized
crime. The Ambassador further noted
that the implementation of embassy
cuts also will affect their ability to en-
courage free trade and to promote U.S.
exports.

We also discussed with Ambassador
Harriman the issue of economic espio-
nage and the impact of the recent con-
troversy when France accused the
United States of using spies based at
the Embassy to attempt to recruit
French government officials to gather
information on economic policies. We
talked with the Embassy team about
the history of French activities
targeting United States economic in-
formation, including proprietary infor-
mation of United States firms. I sought
their views regarding legislation we are
considering on the Intelligence Com-
mittee to criminalize theft of trade se-
crets, as well as a bill to prevent cor-
rupt trade practices by foreign firms
along the lines of the prohibitions cur-
rently in place for U.S. firms.

As amplified in a floor statement on
April 17, we were very favorably im-
pressed by the operation of the U.S.
Embassy in Paris.

EXHIBIT 1

UNITED STATES SENATE,
SELECT COMMITTEE ON INTELLIGENCE,

Washington, DC, January 18, 1996.
The PRESIDENT,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: When you called me
on November 25, 1995 seeking support for
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your Bosnian policy, we had an opportunity
to talk briefly about the International
Criminal Tribunal for the former Yugo-
slavia.

On January 4, I had an opportunity to
meet with the prosecution team in The
Hague and was enormously impressed with
what they are doing.

In my view, these prosecutions are of his-
toric importance. I strongly believe that the
United States government should do every-
thing in its power to assist in the prosecu-
tions. Toward that end, I have written the
various Department and Agency heads urg-
ing cooperation in a number of specific ways.
I believe that support by the American peo-
ple and by the Congress could be enhanced
by successful prosecutions by the War
Crimes Tribunal.

I am sending to your National Security
Council head, Tony Lake, a copy of this let-
ter and copies of my letters to the respective
Department and Agency heads.

I look forward to an opportunity to discuss
this issue with your further at your earliest
convenience.

My best.
Sincerely,

ARLEN SPECTER

THE WHITE HOUSE,
Washington, DC, February 21, 1996.

Hon. ARLEN SPECTER,
U.S. Senate,
Washington, DC.

DEAR SENATOR SPECTER: Thank you for
your recent letter expressing your support
for the International Criminal Tribunal for
the former Yugoslavia. I agree with you that
its work is of historic importance. The Unit-
ed States government will continue to assist
the Tribunal in its work.

The United States already has contributed
more to the Tribunal than any other na-
tion—upwards of $14 million. This includes
the services of more than 22 prosecutors, in-
vestigators and other experts. Assistant Sec-
retary of State for Democracy, Human
Rights and Labor John Shattuck has trav-
eled to the former Yugoslavia eight times
since July 1995—most recently in January
1996—to investigate and communicate news
of the serious violations of human rights
that occurred around Srebrenica and Zepa
last summer.

The IFOR Commander, Admiral Leighton
Smith, and Justice Goldstone met on Janu-
ary 22 and agreed on how they can coordi-
nate their respective missions under the
Dayton Accords. Admiral Smith expressed
his satisfaction that IFOR will be able to
provide appropriate assistance to ensure se-
curity for Tribunal teams carrying out in-
vestigations at mass grave sites. Justice
Goldstone expressed his satisfaction with the
level of support offered by Admiral Smith re-
cently when he met with my National Secu-
rity Advisor, Anthony Lake.

Your continuing support and ideas are
greatly appreciated, as always. I look for-
ward to discussing with you the implementa-
tion of human rights in the former Yugo-
slavia as we work together to restore peace
to the Balkans.

Sincerely,
BILL CLINTON.

U.S. DEPARTMENT OF STATE,
Washington, DC, March 26, 1996.

Hon. ARLEN SPECTER,
Chairman, Select Committee on Intelligence,

U.S. Senate.
DEAR MR. CHAIRMAN: We regret the delayed

response to your letters of January 18, 1996
to Secretary Christopher and Ambassador
Albright, in which you underline the impor-
tance of pursuing defendants indicted by the
International Tribunal for the former Yugo-
slavia.

Demanding an accounting for injustices
perpetrated in the former Yugoslavia is a
fundamental tenet of our policy there. In the
long term, peace can be secured only through
justice.

The Parties to the Dayton Agreement
obliged themselves to cooperate fully in the
investigation and prosecution of war crimes
and other violations of international human-
itarian law in Article IX of the General
Framework Agreement. This obligation has
been reaffirmed several times since, most re-
cently in a meeting held among the Parties
in Rome on February 18 when the Parties
agree to provide unrestricted access to
places, including mass grave sites, relevant
to such crimes and to persons with relevant
information. At this meeting, IFOR repeated
its readiness to work to provide a secure en-
vironment for the completion of these tasks.

The Parties also acknowledged in Rome
that persons other than those already in-
dicted by the Tribunal, would be arrested
and detained for serious violations of inter-
national humanitarian law only pursuant to
a previously issued order, warrant or indict-
ment that has been reviewed and deemed
consistent with international legal standards
by the International Tribunal. Although
IFOR will not pursue persons indicted by the
Tribunal, it will detain any persons indicted
by the International War Crimes Tribunal
who come into contact with IFOR in its exe-
cution of assigned tasks and will transfer
these persons to the Tribunal.

You mentioned that the Tribunal’s pros-
ecution staff expressed concerns about ade-
quate financing and the need for the help of
more U.S. Government detailees. The United
States is the leading supporter of the Tribu-
nal, having contributed since 1994 over 12
million dollars (of a total 19 million) and 22
U.S. government detailees to the Tribunal.
We are arranging to send in the near future
an additional investigative team of nine
(seven investigators and two translator) to
aid the prosecution staff of the Tribunal for
Rwanda. We understand that the Depart-
ment of Justice is also detailing two pros-
ecutors to the Tribunal.

The Yugoslav Tribunal is preparing its
1996–97 budget. We understand that the pre-
liminary two-year estimate is in excess of 85
million dollars for operations related to the
former Yugoslavia. The UN has adopted a
funding formula that covers half of the Tri-
bunal’s cost through unencumbered UN
peacekeeping balances and half through the
normal UN scale of assessments—a rate of 25
percent for the U.S. Of course, actual ex-
penses will depend in large part on the de-
mands placed on the Tribunal—especially
trials—in the next two years. Our ability to
pay our UN assessment in full in 1996 and
1997 is dependent on Congressional approval
of funds for U.S. contributions to inter-
national organizations.

We appreciate your strong and ongoing
commitment to the work of the Tribunal and
hope this information is responsive to your
concerns. Please do not hesitate to contact
us if we can be of further assistance.

Sincerely,
BARBARA LARKIN,

Acting Assistant Secretary,
Legislative Affairs.

THE SECRETARY OF DEFENSE,
Washington, DC, March 9, 1996.

Hon. ARLEN SPECTER,
Chairman, Select Committee on Intelligence,

U.S. Senate, Washington, DC.
DEAR MR. CHAIRMAN: In response to your

letter of January 18, the Department of De-
fense (DoD) is participating with others in
the Intelligence Community (IC) to provide
U.S. intelligence support to the Inter-
national Criminal Tribunal for the Former

Yugoslavia (ICTFY). IC participation is guid-
ed by the State Department Bureau of Intel-
ligence and Research (INR), which acts as
the point of contact for the IC with the Of-
fice of the Prosecutor.

The Defense Intelligence Agency (DIA) is
the focal point for DoD support to the
ICTFY. The initial search of DoD data bases
was designed to locate all intelligence infor-
mation which might be of evidentiary value
to the Office of the Prosecutor. As a result of
that search, and others in response to spe-
cific requests from the Office of the Prosecu-
tor, DIA initially identified over 3,000 docu-
ments, the majority of which were Informa-
tion Intelligence Reports (IIRs). Approxi-
mately 1,000 documents were determined to
be of no value to the ICTFY. Of the remain-
der, 444 IIRs were forwarded to State INR
and have been delivered to the Office of the
Prosecutor. The remaining 1,550 IIRs are un-
dergoing review, and those with information
responsive to the ICTFY requests will be de-
livered to the State Department by 15
March.

The Office of the Prosecutor, through
State INR, has given assurance that our re-
sponses to their various requests have been
concurrent with their needs. Adequate re-
sources are assigned to the job. You may be
assured we are monitoring requests from the
Office of the Prosecutor, through the State
Department, on a daily basis and are pre-
pared to increase our efforts if necessary. We
are committed to continuing both intel-
ligence and Judge Advocate support to the
Office of the Prosecutor within the scope of
available resources.

Sincerely,
WILLIAM J. PERRY.

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,

Washington, DC, February 29, 1996.
Hon. ARLEN SPECTER,
Chairman, Select Committee on Intelligence,

U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: Thank you for your
letter to the Attorney General regarding the
International Criminal Tribunal for the
former Yugoslavia.

At the outset, I would like to convey the
Department’s deep appreciation for the criti-
cal role you have played in this area. We are
grateful for your efforts in passing legisla-
tion that gives the United States full author-
ity to obtain evidence for, and to extradite
offenders to, the Tribunal.

The Department of Justice remains firmly
committed to supporting the important
work of the Tribunal. We share your pride in
the work done by the Department’s prosecu-
tors currently detailed to the Tribunal, and
it is our goal to carry that work forward.

In addition, as Director Freeh states in his
separate letter on this topic, the Department
remains committed to continuing to provide
Federal Bureau of Investigation agents to
the Tribunal. The United States also has al-
ready provided, and will continue to provide,
information to the Tribunal.

Finally, we have on occasion been con-
tacted by the Tribunal on witness protection
issues. As you know, however, the federal
Witness Security Program is designed to pro-
tect persons who are expected to testify in
proceedings in the United States. While
there has been one relocation of a witness in
connection with Tribunal proceedings, that
was a most unusual case. Yet, the Depart-
ment remains willing to work with Tribunal
authorities on alternative solutions to this
problem.

Thank you again for you efforts and your
support. Please do not hesitate to contact
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this office if we can be of further assistance
with regard to this or any other matter.

Sincerely,
ANDREW FOIS,

Assistant Attorney General.

U.S. DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,

Washington, DC, February 27, 1996.
Hon. ARLEN SPECTER,
U.S. Senate,
Washington, DC.

DEAR SENATOR SPECTER: Thank you for
your letter of January 18, 1996. I appreciate
the interest and support that you expressed
in the FBI’s involvement in the United Na-
tion’s International War Crimes Tribunal at
the Hague. As background, in June 1994,
three FBI Special Agents were assigned to
the Tribunal for a one-year assignment. The
Department of State requested our inves-
tigative expertise to help in ‘‘jump starting’’
the investigative arm of the Tribunal. In
June 1995, the Department of State peti-
tioned Deputy Attorney General Jamie S.
Gorelick for a one-year extension of these re-
sources. I remain committed to continue this
level of support in the work of the Tribunal.

As you are aware, the efforts of the Tribu-
nal have yielded indictments against war
criminals. I share your opinion that the
work of the Tribunal must continue and they
must bring the individuals responsible for
these atrocities to justice.

As you are aware, the Witness Security
Program is administered by the U.S. Mar-
shals Service under the aegis of the Depart-
ment of Justice. I have been informed by the
U.S. Marshals Service that there is no statu-
tory or budgetary authority to use this pro-
gram for witnesses of the Tribunal. I am
aware, however, that they have relocated
one witness from Bosnia with the assistance
of the Department of Justice and the Mar-
shals Service. I have been advised that this
relocation involved extraordinary cir-
cumstances. The FBI Special Agents as-
signed to the Tribunal have been advised by
FBIHQ that any requests for witness assist-
ance should be brought to the direct atten-
tion of the Criminal Division.

You may be aware that the Department of
State has put forth a plan to establish an
international, unarmed law enforcement
contingent to develop civilian law enforce-
ment programs in Bosnia. The protection of
witnesses developed by the Tribunal may be
addressed as a function of this proposed po-
lice force.

If I can be of any further assistance to you,
please do not hesitate to call upon me.

Sincerely yours,
LOUIS J. FREEH,

Director.

Mr. SPECTER. Mr. President, I yield
the floor. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DOLE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

MEASURE PLACED ON CAL-
ENDAR—SENATE JOINT RESOLU-
TION 21

Mr. DOLE. Mr. President, I ask unan-
imous consent that Senate Joint Reso-
lution 21 be placed back on the cal-
endar.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

MORNING BUSINESS

Mr. DOLE. Mr. President, I ask unan-
imous consent that there now be a pe-
riod for the transaction of routine
morning business, with Senators per-
mitted to speak therein for up to 5
minutes each.

f

CLINTON JUDGES

Mr. DOLE. Last week, Vice President
GORE stated that Republican criticism
of Clinton-appointed judges was mis-
guided—A ‘‘smoke screen,’’ as he put
it, ‘‘to hide our own poor record on
crime.’’

While the Vice President is off-base
with his smoke screen comments, he is
absolutely right to suggest that it is
important to look at the record.

The record is that the number of
prosecutions initiated by the Clinton
Justice Department for crimes involv-
ing guns and drugs has dropped signifi-
cantly since the Bush administration.

The record is that the Clinton Jus-
tice Department has virtually ignored
the enforcement of the Federal death
penalty, established by the 1994 crime
bill.

The record is that the Clinton admin-
istration’s top lawyer has actually ar-
gued in favor of narrowly interpreting
and weakening the Federal child por-
nography laws.

The record is that President Clinton
has vetoed legislation that would help
stop the thousands of frivolous law-
suits filed every year by convicted
criminals that serve only to clog the
courts and waste millions of taxpayer
dollars.

Of course, there is the Clinton record
on drugs. Drug enforcement is down.
Drug interdiction is down. And the
antidrug bully pulpit has been all but
abandoned. Just say no has become
just say nothing. Not surprisingly,
teenage drug use has nearly doubled
since President Clinton first took of-
fice.

Yes, Vice President GORE is right: It
is important to look at the record.

Then there’s the issue of Federal
judges. With all due respect to the Vice
President, I suggest that he take a
close look at the decisions of Judge
Martha Craig Daughtrey, a former
member of the Tennessee Supreme
Court and a Clinton appointee to the
Sixth Circuit Court of Appeals.

In an important search and seizure
case, Judge Daughtrey ruled that the
police acted improperly when they
searched the trunk of a car that they
had pulled over early one morning
after the car made a left turn without
signaling. At the time of the stop, the
police suspected that the driver might
have been driving under the influence
of alcohol. During the search, the po-
lice frisked the car’s passenger for
weapons and found a cellular phone, a
pocket beeper, and $2,100 in cash. The

police then asked the car’s driver and
passenger whether they could search
the trunk. The driver and the pas-
senger consented—consented—and the
police found a shopping bag containing
a baggie with a large amount of crack
cocaine.

Yet, Judge Daughtrey ruled that the
police acted unreasonably and she
voted to suppress the crack cocaine
evidence. Judge Ryan, a Reagan ap-
pointee, dissented on the grounds that
the police acted appropriately.

In another fourth amendment case,
Judge Daughtrey dissented from a deci-
sion upholding a police search that led
to the discovery of a large stash of vi-
cious child pornography. The two Re-
publican-appointed judges upheld the
constitutionality of the search, saying
that it was fully consistent with fourth
amendment precedent.

Unfortunately, Judge Daughtrey is
not an aberration. Last year, in an im-
portant case before the D.C. Court of
Appeals, two Clinton-appointed judges
dissented from the court’s majority
opinion upholding the FCC’s regula-
tions prohibiting the transmission of
indecency on television and radio dur-
ing certain hours of the day. The pur-
pose of these regulations is, obviously,
to protect our children from images
that would be harmful to their moral
and psychological development. Yet,
the two Clinton judges on the court
joined with the two Carter appointees
in arguing that these regulations some-
how violate the first amendment.

So while President Clinton touts the
V–chip and holds high-profile White
House conferences with television ex-
ecutives, his judges are attempting to
strip the very protections that he sup-
posedly supports. President Clinton
may talk a moderate game, but his ap-
pointees to the Federal bench are at-
tempting to stamp their own brand of
stealth liberalism on America.

And that is my point: Selecting who
sits on the Federal bench is one of the
most critical responsibilities of any
President. Long after a President has
left office, the judges he appoints will
leave their mark on American society.
While the Vice President may say that
the Clinton administration appoints
judges on the basis of excellence, not
ideology, the facts—regrettably—tell a
much different story.

f

PLEASE, MR. PRESIDENT, NO
UNITED STATES FORCES IN LI-
BERIA

Mr. HELMS. Mr. President, 21⁄2 years
ago, 18 American soldiers were gunned
down in the streets of Mogadishu, So-
malia. What happened October 3, 1993,
in Somalia was another one of those
tragic mistakes. U.S. servicemen
should not be asked to risk their lives
in so-called peacekeeping missions
where there is really no peace, and
where no U.S. national interests are at
stake.

As the last of United States forces
pull out of Haiti, the American people
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are learning that Operation Uphold De-
mocracy was not the resounding suc-
cess President Clinton led us to be-
lieve. The bottom line, it seems to me,
is that America’s military cannot
achieve what the people and leaders of
Somalia and Haiti refuse to do. This
so-called nation building is fanciful
rhetoric for fleecing the American tax-
payers.

I had hoped and prayed that Presi-
dent Clinton had learned his lesson
from Somalia, and Haiti, but President
Clinton has already landed several hun-
dred Marines, from Camp Lejeune, NC,
inside Liberia. More than 1,600 Marines
and 1,900 sailors on warships are await-
ing further orders.

But, Liberia is in, quite literally, a
state of anarchy, and I fear there is lit-
tle the United States can do about it.
Consider, Mr. President, that since
1990, American taxpayers have given
Liberia—a country of 3 million peo-
ple—at least $429 million of foreign aid,
according to A.I.D.—and President
Clinton proposes to forgive Liberian
debt to the American taxpayers. And
what has all this assistance accom-
plished? Since the outbreak of the civil
war in 1989, intensive fighting has been
the cause of the United States having
to evacuate Americans and others from
the country on three separate occa-
sions. tens of thousands of Liberians
are dead and thousands more fled.

Tragically, the lives saved by $429
million in U.S. foreign aid are today
being gunned-down at the hands of
heavily armed drunken teenagers,
looting the capital city of Monrovia,
raping and killing for sport. The so-
called leaders in Liberia, as in Soma-
lia, are bloodthirsty warlords who are
more vicious criminals than national
leaders. In fact, one warlord, Charles
Taylor, escaped from Plymouth County
Jail in Massachusetts in 1985.

Mr. President, on April 15, the For-
eign Relations Committee was assured
that if United States Marines went
into Liberia, they would only be pro-
tecting the United States Embassy and
assisting with evacuations, although
all Americans who have asked to leave
are already evacuated. The Sunday
Washington Times, however, reported
that several hundred Marines landed in
Liberia over the weekend, and that
they ‘‘would be able to provide humani-
tarian assistance.’’ This makes me
very concerned about mission creep.

Congress does not want United
States Marines hunting down Liberian
warlords, as in Somalia, or picking up
trash on the streets of Monrovia, as in
Port-au-Prince. Mr. President, there
are no United States interests in Libe-
ria worth the life of even one United
States service man or woman.

I have written President Clinton to
raise a number of questions about his
policy. Congress and the American peo-
ple deserve answers. Of course, I pray
the President does not get the United
States into another Somalia or Haiti.

Mr President, I ask unanimous con-
sent that my letter to the President be

printed in the RECORD at the conclu-
sion of my remarks.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON FOREIGN RELATIONS,

Washington, DC, April 22, 1996.
The PRESIDENT,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: In response to the
most recent outbreak of violence in Liberia
and the mass evacuation that followed, I
note that the Administration has under-
taken a comprehensive review of its policy
toward Liberia. Congress is also fully aware
of the likelihood of further humanitarian
tragedy in Liberia.

With the unnecessary deaths of eighteen
U.S. servicemen in Somalia (October 3, 1993)
lingering on our minds, the landing of sev-
eral hundred U.S. Marines in Liberia over
the weekend has Congress to be all the more
concerned about developments in Liberia—
and, frankly, the Administration’s response
to that crisis.

Administration officials briefed Congres-
sional staff this past week about the situa-
tion in Liberia, but a number of important
questions went unanswered. The Foreign Re-
lations Committee will appreciate prompt
answers to the following questions:

(1) What is the exit strategy for the U.S.
troops currently in Liberia?

(2) Under what rules of engagement are
U.S. servicemen in Liberia operating?

(3) As humanitarian concerns are nec-
essarily incidental—as important as they
may be—what the U.S. national interests in
Liberia, besides protecting U.S. citizens?

(4) What interests in Liberia are worth
risking the life of one American citizen?

(5) Inasmuch as Liberia is in anarchy, why
should any U.S. Embassy personnel remain?

(6) To whom is the U.S. Embassy accred-
ited?

(7) If U.S. Embassy personnel remain, what
kind of security will they have?

(8) Has the U.S. Government received any
assistance with evacuations or security from
France, Britain or any other country?

(9) What countries have overseas bases in
African countries in proximity to Liberia?

(10) How many people, and from which
countries, have been evacuated from Liberia
by U.S. forces?

(11) How many private Americans and U.S.
citizens working at the Embassy remain in
Liberia?

(12) Do any United Nations Development
Program personnel remain in Liberia?

(13) Are personnel from any United Nations
agency on the ground in Liberia?

(14) To date, what is the total cost of the
evacuation effort?

(15) How many U.S. Navy vessels have ar-
rived off Liberia, and how many Marines and
sailors does this represent?

(16) Under what circumstances would these
Marines go into Liberia?

(17) Is an expanded role for U.S. military
forces being contemplated? If so, please ex-
plain.

(18) If a contingent of U.S. forces goes into
Liberia, from where will they be supported?

(19) What would such an operation cost?
(20) Given the state of anarchy in Liberia,

and the individuals with whom diplomats are
forced to deal, how does the Administration
expect to influence events?

(21) To date, how much U.S. funding has
ECOMOG received, including equipment, and
how effective has it been?

(22) To date, how much U.S. funding have
the countries of ECOWAS received, including
equipment, and how effective has it been?

(23) As Nigeria has been decertified on ac-
count of noncooperation in the fight against
illegal narcotics, how does the Administra-
tion intend to provide funding to Nigerian
troops, which make up a majority of
ECOMOG in Liberia—will the Administra-
tion seek a waiver in order to provide fund-
ing or equipment to Nigerian forces?

(24) How much money and equipment does
the Administration propose giving ECOMOG
and ECOWAS, and from where will the funds
come?

(25) Since the outbreak of the civil war in
1989, how much U.S. Government assistance
has gone to Liberia?

(26) Since the outbreak of the civil war in
1989, what is the total amount of inter-
national assistance that has gone to Liberia,
including from United Nations agencies and
all international financial institutions?

(27) Have any of the Liberian warlords ever
been wanted, or are currently wanted, in the
United States for any violation of law? If so,
please explain.

Many thanks.
Sincerely,

JESSE HELMS.

f

MEDICARE

Mr. DOLE. Mr. President, 2 years
ago, the Medicare trustees—three of
whom are members of the President’s
Cabinet—reported to President Clinton
and Congress that Medicare would be
bankrupt by the year 2002.

From the day the Medicare trustees
issued their report, Republicans have
worked to preserve and strengthen
Medicare. We proposed to do this not
by cutting Medicare—but by slowing
its rate of growth. Under the Repub-
lican plan adopted by Congress, annual
spending per Medicare beneficiary
would increase from $4,800 this year to
more than $7,200 in 2002.

If you believed what President Clin-
ton and some of my friends on the
other side of the aisle had to say, how-
ever, you would have thought that in-
stead of increasing Medicare spending
from $4,800 per beneficiary to $7,200 per
beneficiary, Republicans were trying to
throw America’s seniors out on the
streets. And to the President’s credit
as a public speaker, a lot of Americans
believed what he was saying.

There is, however, a very big dif-
ference between leading and mislead-
ing. Republicans chose to lead—and we
suffered in the polls because of it.
President Clinton chose to mislead—
and he gained in the polls because of it.

But as a story in this morning’s New
York Times makes very clear, the
President’s gain came at the expense of
the millions and millions of Americans
who depend on Medicare.

The story reveals the fact that Medi-
care’s hospital insurance trust fund,
which pays hospital bills for the elder-
ly and disabled, lost $4.2 billion—that
is billion with a ‘‘B’’—in the first half
of the current fiscal year. Those losses
are more than 100 times larger than the
$35.7 million loss the trust fund experi-
enced all last year.

The $4.2 billion loss is also in stark
contrast to the rosy scenario coming
out of the White House last year. As
part of their attempt to lead the public
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to believe that Republicans concern
with Medicare was ‘‘much ado about
nothing,’’ they predicted that the Med-
icare trust fund would take in $45 mil-
lion more than it would spend in the
current fiscal year. Obviously, the
White House was as off base in its eco-
nomic projections as they were in their
political accusations.

The article also reports that Roland
King, former chief actuary of the
Health Care Financing Administration,
which runs Medicare, said that after
analyzing these new numbers, he be-
lieves the hospital insurance trust fund
will not run out in 2002 as the trustees
originally projected. Instead, it will
run out in 2000 or 2001.

I am sure that a number of Repub-
licans are tempted to say ‘‘I told you
so,’’ this morning. But saying that will
get us no closer to the solutions nec-
essary to save Medicare from bank-
ruptcy.

And so, Mr. President, this Senator
stands ready to work on a bipartisan
basis to save, preserve, and strengthen
Medicare. It is my hope that in the face
of these alarming new numbers, the
President will choose the path of lead-
ing rather than the path of misleading.

f

SENATOR EDMUND S. MUSKIE:
THE SENATE’S FIRST ENVIRON-
MENTAL LEADER

Mrs. BOXER. Mr. President. As all
senators know, former Senator Ed-
mund S. Muskie passed away on March
26, two days before his 82d birthday.
Senator Muskie served in this body
from January, 1959, until May 1980,
when he resigned to become Secretary
of State in the Carter administration.

As a freshman Senator, Ed Muskie
ardently desired a position on the For-
eign Relations Committee. He was dis-
appointed to be appointed to the Public
Works Committee instead. But his loss
proved to be the Nation’s gain. As a
member of the Public Works Commit-
tee, later the chairman of the Environ-
mental Pollution Subcommittee, Sen-
ator Muskie became the chief architect
of America’s first environmental laws.

At the funeral service for Senator
Muskie, his protege and former chief of
staff, George Mitchell, who took
Muskie’s Senate seat and went on to
become the Senate majority leader, de-
livered a wonderful tribute to Senator
Muskie’s environmental leadership. I
would like to share his remarks with
the Senate today by asking unanimous
consent that they be printed in the
CONGRESSIONAL RECORD at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

REMARKS OF GEORGE MITCHELL

Jane, Steve and Lexi, Ellen and Ernie,
Melinda and Eddie, Martha, Ned and Julia,
and other members of the family, Cardinal
Hickey, Bishop Gerry and other members of
the clergy, President and Mrs. Carter and
other distinguished guests and friends of Ed
Muskie. Senator Muskie once said that he
didn’t like being called ‘‘Lincolnesque’’ but

it fit. With his lanky frame, his long and
craggy face, his powerful voice, he was an
imposing figure. He was loved and trusted by
the people of Maine because they saw in him
the qualities they most admire, independ-
ence, fairness, the lack of pretense, the will-
ingness to speak the truth even when it hurt.
He was plain spoken even blunt at times and
they admired him for it. He had his faults
and he made mistakes as do all human
beings but he conquered his faults and he
learned from his mistakes and as a result, he
became the greatest public official in
Maine’s history and one of the most effective
legislators in our nation’s history. He ac-
complished much in a long and distinguished
career. In that impressive record, nothing
surpasses what he did to protect America’s
natural environment.

Harry Truman once said that men make
history, not the other way around. In periods
where there is no leadership society stands
still. Progress occurs when courageous skill-
ful leaders seize the opportunity to change
things for the better. Ed Muskie changed
things for the better. When he went to the
Senate, there were no national environ-
mental laws, there was no environmental
movement, there was hardly an awareness of
the problem. Industries and municipalties
dumped their wastes into the nearest river
and America’s waters were, for the most
part, stinking open sewers. The air was
unhealthy the water polluted, Ed Muskie
changed that.

It’s one thing to write and pass a law, its
another thing to change the way people live,
it’s yet another and a far more difficult
thing to change the way people think. Ed
Muskie did that. With knowledge, skill, de-
termination and patience he won approval of
the Clean Air Act and the Clean Water Act
and America was changed forever for the bet-
ter. Any American who wants to know what
Ed Muskie’s legacy is need only go to the
nearest river. Before Ed Muskie it was al-
most surely not fit to drink or to swim or to
fish in, because of Ed Muskie it is now al-
most surely clean. A source of recreation
even revenue. Despite the efforts of some to
turn back the clock, these landmark laws
will survive because the American people
know what a difference he has made in their
lives

It has been said that what we do for our-
selves, leaves this world with us, what we do
for others remains behind. That’s our legacy,
our link with immortality. Ed Muskie’s leg-
acy will stand as a living memorial to his vi-
sion. It is his immortality.

Each of us could say much more about Ed
Muskie’s public career but we are here today
to pay tribute to Ed Muskie the man, so I
would like to say a few words about the man
who was my hero, my mentor, my friend.
Thirty-four years ago this week, I received a
telephone call that changed my life. It was
from Don Nicoll, Senator Muskie’s Adminis-
trative Assistant and close friend who is here
today. he invited me to come up to Capitol
Hill to meet the Senator who was looking for
someone from Maine to fill a vacancy on his
staff. To help him evaluate me, Don asked
that I prepare a memorandum on the legal
aspects of an issue that was then being con-
sidered by the Senate. I prepared the memo
and went up for the interview. I thought the
memo was pretty good, but unknowingly I
had made a huge mistake. I reached a con-
clusion that was the opposite of the Sen-
ator’s. I had never met him but he didn’t
bother with any small talk. Within minutes
of our introduction, he unleashed a ferocious
cross-examination. He came out from behind
his desk, he towered over me, he shook his
finger at me and he took my memo apart,
line by line. I was stunned, so intimidated
that I couldn’t control the shaking of my

legs even though I was sitting down. I tried
as best as I could to explain my point of view
and we had what you might call a lively dis-
cussion. As I left he said the next time you
come in here, you’ll be better prepared.
That’s how I learned I’d been hired and I sure
was better prepared the next time.

Ed Muskie was even more imposing intel-
lectually than he was physically. He was the
smartest person that I ever met with an inci-
sive analytical mind that enabled him to see
every aspect of a problem and instantly to
identify possible solutions. He challenged ev-
eryone around him to rise to his level of ex-
cellence. No one quite reached his level, but
those who took up the challenge were im-
proved by the effort. Those who know him
learned from that relationship, those of us
who worked for him, most of all. just about
everything I know about politics and govern-
ment I learned from him. Just about every-
thing I have accomplished in public life, can
be traced to his help. No one ever had a bet-
ter mentor or a better friend.

No discussion of Ed Muskie would be com-
plete without mention of his legendary tem-
per. After he became Secretary of State, a
news magazine in an article described his
temper as entirely tactical, something that
he turned on and off at will to help him get
his way. I saw him a few days later, he
showed me the article, in fact he read it to
me, and then he said laughingly, ‘‘all these
years you thought my temper was for real.’’
Well, I said, you sure fooled me, and a lot of
other people. I think the reality is that it
was both. When he yelled at you it was terri-
fyingly real, but you could never be sure
that it wasn’t also a tactic to move you his
way, to get you to do what he wanted done
and that’s the way he wanted it and liked it.

Almost as unnerving as one of his erup-
tions was the swiftness with which it passed
and was forgotten. He was a passionate man
and expressed himself with emotion. His
point having been made, he moved on, he
didn’t believe in looking back or nursing
grudges and maybe that’s how he got past
the disappointments he suffered. It surely
also helped that he was a secure man, con-
fident in, and comfortable with his values.
Those values were simple, yet universal in
their reach and enduring in their strength.
They were faith, family and country. He was
constant in his faith. He was comforted by it
and he was motivated by its message. The
prayer printed on the back of the program
today written by Senator Muskie more than
a quarter century ago with its emphasis on
compassion and tolerance was the essence of
his faith. He was totally devoted to his fam-
ily, especially to Jane. They would have
celebrated their 48th anniversary in May and
for all those years, she supported him, she
comforted him, she helped him. He was a
passionate believer in democracy and espe-
cially in American democracy.

I have the privilege of traveling all over
Maine and all this country with him. Back
when I was on Senator Muskie’s staff we
didn’t have the resources available today so
we used to share a motel room in small
towns all across Maine as I drove him from
one appearance to another. And I can recall
the many times he spoke of his Father who
he greatly admired and who he was very
much influenced by. His Father was a Polish
immigrant who, like many others who fled
from tyranny, flourished in the free air of
this blessed land. No person I have ever
heard and few in our history could match Ed
Muskie’s eloquence on the meaning of Amer-
ica. Once in public office, his profound re-
spect for American democracy led him to act
always with dignity and restraint, lest he
dishonor those he represented. As a result,
he was the ideal in pubic service, a man who
accomplished much without ever compromis-
ing his principles or his dignity. Character is
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what you are when you are alone in the dark
as well as with others in the daylight. Ed
Muskie’s character was strong. Strong
enough to light up other people’s lives. He
taught us that integrity is more important
than winning. That real knowledge counts
more than slogans or sound bites. That we
should live our values rather than parading
them for public approval.

Many years ago, Maine’s greatest poet,
Henry Wadsworth Longfellow, wrote of an-
other great man these words: ‘‘Were a star
quenched on high for ages would its light
still traveling downward from the sky shine
on our mortal sight. So when a great man
dies for years beyond our kin, the light he
leaves behind him lies upon the paths of
men.’’ A great man has died and for years his
life will shine upon our paths. Goodbye Ed,
may God bless you and welcome you.

Mrs. BOXER. Finally, Mr. President,
I would also like to share with my col-
leagues a beautiful prayer, written by
Senator Muskie for the occasion of the
Presidential Prayer Breakfast in Janu-
ary, 1969. The message of this prayer—
a plea on behalf of all public officials
for mutual trust and understanding,
cooperation and compassion—is more
relevant today than ever. I ask unani-
mous consent that the full text of the
prayer be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

PRESIDENTIAL PRAYER

(Written by Senator Edmund S. Muskie and
delivered at the Presidential Prayer
Breakfast January 30, 1969—Washington,
DC)
Our Father—we are gathered here this

morning, perplexed and deeply troubled.
We are grateful for the many blessings You

have bestowed upon us—the great resources
of land and people—the freedom to apply
them to uses of our own choosing—the suc-
cesses which have marked our efforts.

We are preplexed that, notwithstanding
these blessings, we have not succeeded in
making possible a life of promise for all our
people in that growing dissatisfaction
threatens our unity and our progress toward
peace and justice.

We are deeply troubled that we may not be
able to agree upon the common purposes and
the basis for mutual trust which are essen-
tial if we are to overcome these difficulties.

And so, Our Father, we turn to you for
help.

Teach us to listen to one another, with the
kind of attention which is receptive to other
points of view, however different, with a
healthy skepticism as to our own infallibil-
ity.

Teach us to understand one another with
the kind of sensitivity which springs from
deeply-seated sympathy and compassion.

Teach us to trust one another, beyond
mere tolerance, with a willingness to take
the chance on the perfectibility of our fellow
men.

Teach us to help one another, beyond char-
ity, in the kind of mutual involvement which
is essential if a free society is to work.

We ask it in Jesus’ name. Amen.

f

HONORING THE COLLARDS FOR
CELEBRATING THEIR 50TH WED-
DING ANNIVERSARY

Mr. ASHCROFT. Mr. President, fami-
lies are the cornerstone of America.
The data is undeniable: Individuals
from strong families contribute to the

society. In an era when nearly half of
all couples married today will see their
union dissolve into divorce, I believe it
is both instructive and important to
honor those who have taken the com-
mitment of ‘‘till death us do part’’ seri-
ously, demonstrating successfully the
timeless principles of love, honor, and
fidelity. These characteristics make
our country strong.

For these important reasons, I rise
today to honor James and Esther Mo-
rales of Neosho, MO who on March 9,
1996 celebrated their 50th wedding anni-
versary. My wife, Janet, and I look for-
ward to the day we can celebrate a
similar milestone. George and Bar-
bara’s commitment to the principles
and values of their marriage deserves
to be saluted and recognized. I wish
them and their family all the best as
they celebrate this substantial marker
on their journey together.

f

HONORING THE MORALES FOR
CELEBRATING THEIR 50TH WED-
DING ANNIVERSARY

Mr. ASHCROFT. Mr. President, fami-
lies are the cornerstone of America.
The data is undeniable: Individuals
from strong families contribute to the
society. In an era when nearly half of
all couples married today will see their
union dissolve into divorce, I believe it
is both instructive and important to
honor those who have taken the com-
mitment of ‘‘till death us do part’’ seri-
ously, demonstrating successfully the
timeless principles of love, honor, and
fidelity. These characteristics make
our country strong.

For these important reasons, I rise
today to honor George and Barbara
Morales of Costa Mesa, CA who on
March 29, 1996 celebrated their 50th
wedding anniversary. My wife, Janet,
and I look forward to the day we can
celebrate a similar milestone. George
and Barbara’s commitment to the prin-
ciples and values of their marriage de-
serves to be saluted and recognized. I
wish them and their family all the best
as they celebrate this substantial
marker on their journey together.

f

THE BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business Monday, April 22, 1996,
the Federal debt stood at
$5,101,586,172,580.18.

On a per capita basis, every man,
woman, and child in America owes
$19,273.81 as his or her share of that
debt.

f

TRIBUTE TO JIMMY JONES

Mr. HEFLIN. Mr. President, I am
proud to pay tribute today to a dear
friend to me and several members of
my staff, James L. Jones. Jimmy is a
long-time employee of the Senate Su-
perintendent’s Office of the Architect
of the Capitol, where his friendliness,
dedication, and warm personality have

become familiar to many of us. On
April 26, Jimmy will be retiring from
his position with the Superintendent’s
Office after 31 years of service to the
U.S. Senate. He started out working on
the grounds and worked his way up to
become the Senate garage attendant
foreman. For many years, he has head-
ed up the entire Senate parking garage
operation.

Jimmy Jones is one of those individ-
uals who takes extreme pride in his
work and who truly loves the Senate as
an institution. He and his capable staff
are welcome sights to those who rou-
tinely park in the various garages in
the Senate office buildings. He is fun to
joke around with and he really goes the
extra mile to take care of those who
use the parking facilities. He is a
Maryland native, and his delicious
crabcakes have been most appreciated
over the years. He never fails to greet
us with a joke or humorous story to
brighten our day, and his special brand
of generosity and humor never fail to
uplift our spirits and provide a wel-
come reprieve from the rigors of Sen-
ate business.

Jimmy Jones is one of those colorful
Senate institutions who will be sorely
missed after he retires. His friendli-
ness, cheerfulness, and willingness to
accommodate are genuine. He is a per-
son of character. I join my colleagues
in thanking him, commending him, and
wishing him all the best as he embarks
upon a well-earned retirement. I do
hope he will continue to bring us his
crabcakes from time to time. Since he
is such an avid stock car racing fan, I
also expect to see him at the Talladega
International Motor Speedway on occa-
sion after my own retirement.

f

TRIBUTE TO SHERIFF MEL BAILEY

Mr. HEFLIN. Mr. President, Jeffer-
son County Sheriff Mel Bailey an-
nounced earlier this month that he will
be retiring after a distinguished 33-year
record as the county’s chief law en-
forcement official. This means that for
the first time since the early days of
the Civil Rights Movement, Jefferson
County will have a new sheriff. He is
the dean of Alabama law enforcement
officers.

Mel Bailey has provided outstanding
leadership, guidance, and service to the
State of Alabama as Jefferson County’s
sheriff since 1963. Throughout his
terms in office, he has made tremen-
dous strides in preparing the sheriff’s
department for its fight against crime
and in serving the citizens who elected
him. In the process, he has become
known as a symbol of law and order in
Alabama.

Since he has been in office, Mel Bai-
ley has come to epitomize the office in
the minds of many citizens. He joined
the Birmingham Police Department in
1946 and was promoted to detective in
1953, resigning in 1962 to successfully
campaign for sheriff. He didn’t draw an
opponent until 1978, when he still re-
ceived 70 percent of the vote.
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When Sheriff Bailey began his ten-

ure, there were 77 sheriff’s department
employees working within a $735,000
budget. Today, the department has
about 600 workers and a $28 million
budget. He began the Turn in a Pusher
[T.I.P.] program, the United Narcotic
Detail Operation Program, and devel-
oped one of the first SWAT teams in
the United States. He also initiated a
countywide radio network that linked
34 cities with the sheriff’s department.

Many give Sheriff Bailey credit for
creating a modern, professional law en-
forcement agency. He put deputies in
uniforms and into marked cars, and got
his department to start investigating
automobile accidents and keeping
records. During the 1960’s, he dramati-
cally improved working conditions for
deputies. In the 1970’s, he established
the county’s substation system and the
special deputies program. A training
program for jailers was implemented in
1982. He worked to provide his deputies
with the best equipment possible and
began a standard training procedure
which provided them with the expertise
necessary to meet any threat. He has
been instrumental in obtaining innova-
tive equipment for use in fighting
crime.

For example, he implemented a
radio-controlled toy airplane which can
be used to drop tear gas or small bombs
to stop a sniper lodged in a protected
place. He also added a robot which po-
lice agencies can send into a building
to dismantle a bomb. In both of these
cases, a highly dangerous problem can
now be handled without threat to the
life of an officer.

The outstanding contributions Sher-
iff Mel Bailey has made during his long
tenure in office are the result of his
great capabilities, his ability to dele-
gate responsibility, and by his profes-
sional attitude. He has also surrounded
himself with outstanding people who
hold the same qualities of professional-
ism and commitment to fighting
crime. He is a prominent symbol of law
and order throughout Alabama. He has
enjoyed the full confidence of the peo-
ple of Jefferson County for good rea-
son: his fundamental effectiveness in
battling crime, as evidenced by the
fact that he was named Alabama’s Law
Officer of the Year in 1971 and was in-
ducted into the Alabama Peace Officers
Hall of Fame in 1991.

I commend and congratulate Sheriff
Mel Bailey for his many years of serv-
ice to the cause of law enforcement in
Alabama’s most populous county. All
are proud of his achievements and
thankful for his long period of excel-
lent service. He has done an outstand-
ing job and I wish him well as he enters
retirement.

f

TRIBUTE TO WILLIAM MANSEL
LONG, SR.

Mr. HEFLIN. Mr. President, my dear
friend William Mansel Long, Sr.,
passed away on March 31, 1996, at the
age of 92. Mr. Long was an outstanding

civil rights leader and senior citizens
advocate and was one of the founding
members of the Alabama Democratic
Conference. His son, William Mansel,
Jr., has been on my staff ever since I
came to the Senate, and has been my
legislative director for several years.

Mansel Long made his mark on soci-
ety in many ways during his long life.
His tenacity and accomplishments
were an inspiration to so many who
knew him. His was a life of struggle,
but also one of extraordinary achieve-
ment spurred by an unusual devotion
to duty. He dedicated himself to im-
proving the quality of life for his fellow
citizens and to enriching his commu-
nity and society as a whole. His life
was marked by many varied accom-
plishments—he excelled on both a pro-
fessional and personal level. Even late
in life, he continued to be a vital force
in political and religious affairs.

Mr. Long received the certificate of
appreciation from the Northwest Ala-
bama Council of Local Governments
Area Agency on Aging; the Quality of
Life Award, presented by the Mental
Health Association; the Community
Leadership Award, presented by the
Shoals National Bank; and awards of
appreciation for his long years of serv-
ice to Lesley Temple Christian Meth-
odist Episcopal Church. He was my ap-
pointee to the 1981 White House Con-
ference on Aging, where he helped for-
mulate the recommendations for devel-
oping national policy on aging.

Mansel Long was a gifted orator, or-
ganizer, and a moral force in his com-
munity. Over the course of several dec-
ades, he fought for civil rights and for
social and economic equality for all
people. In addition to helping establish
the Alabama Democratic Conference,
he was a member of the board of direc-
tors of the Alabama Legal Services
Corporation; served as president of the
Colbert County League of Voters; a
member of the Council on Human Rela-
tions; a member of the board of direc-
tors of the Young Volunteers in Action;
and was chairman of the Board of
Stewards and a leader of the trustee
board of his beloved Lesley Temple
church in Tuscumbia.

After serving for 30 years as a chemi-
cal analyst with the Tennessee Valley
Authority, Mr. Long began a career as
an advocate of the rights of the elderly.
His record of accomplishment in this
field was awesome. His many, many
years of tireless leadership in the
North Alabama community are un-
matched in time and in scope. He com-
manded the respect of all those who
met him and was one of the most hard-
working, dedicated, and selfless indi-
viduals I have ever known. He was not
only an exemplary citizen and commu-
nity leader, but also a loving husband,
father, grandfather, and great-grand-
father. As the patriarch of his family,
he passed on his legacy of community
involvement and concern for others to
his children and grandchildren.

One of the most moving stories about
Mansel Long which I will always cher-

ish is how he graduated from college in
1985 at the age of 81. He had entered
Alabama’s Talladega College in 1925 at
the age of 22 after working 4 years to
save enough money to pay his tuition.
He studied biology and chemistry there
for more than 31⁄2 years, but had to
leave to take a job in order to help his
family financially. Sixty years later,
his life-long goal of being a college
graduate was fulfilled as he received
his bachelor of arts degree.

Mansel Long was a prime example of
those ideals that we hold dear in our
country. He was a model to emulate
and one of Tuscumbia’s and Alabama’s
most revered citizens. He was a credit
to his family, church, community,
state, and country who will be solely
missed by all of those fortunate to
have know him. His legacy of service
and duty will serve as an inspiration to
many future generations.

f

NOTICE OF ISSUANCE OF FINAL
REGULATIONS

Mr. THURMOND. Mr. President, pur-
suant to section 304(d) of the Congres-
sional Accountability Act of 1995 (2
U.S.C. 1384(d)), various notices of issu-
ance of final regulations, together with
a copy of the final regulations, were
submitted by the Office of Compliance,
U.S. Congress. These regulations relate
to the Family and Medical Leave Act
of 1993, the Employee Polygraph Pro-
tection Act of 1988, the Fair Labor
Standards Act of 1938, and the Worker
Adjustment and Retraining Notifica-
tion Act of 1988. The notices announce
the issuance of final regulations on
these matters with an effective date of
April 16, 1996. The Congressional Ac-
countability Act specifies that the no-
tices and regulations be printed in the
CONGRESSIONAL RECORD. Therefore, I
ask unanimous consent that the no-
tices and issued regulations be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
OFFICE OF COMPLIANCE—THE CONGRESSIONAL

ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE FAM-
ILY AND MEDICAL LEAVE ACT OF 1993

NOTICE OF ISSUANCE OF FINAL REGULATIONS

On January 22, 1996, the Board of Directors
of the Office of Compliance adopted and sub-
mitted for publication in the Congressional
Record final regulations implementing sec-
tion 202 of the Congressional Accountability
Act of 1995 (‘‘CAA’’) (2 U.S.C. §§ 1302 et seq.),
which applies certain rights and protections
of the Family and Medical Leave Act of 1993.
On April 15, 1996, pursuant to section 304(c) of
the CAA, the House and the Senate agreed to
resolutions approving the final regulations.
Specifically, the Senate agreed to S. Res. 242,
to provide for the approval of final regula-
tions that are applicable to the Senate and
the employees of the Senate; the House
agreed to H. Res. 400, to provide for the ap-
proval of final regulations that are applica-
ble to the House and the employees of the
House; and the House and the Senate agreed
to S. Con. Res. 51, to provide for approval of
final regulations that are applicable to em-
ploying offices and employees other than
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those offices and employees of the House and
the Senate. Accordingly, pursuant section
304(d) of the CAA, the Board submits these
regulations to the Speaker of the House of
Representatives and the President pro tem-
pore of the Senate for issuance by publica-
tion in the Congressional Record.

Pursuant to paragraph (3) of section 304(d)
of the CAA, the Board finds good cause for
the regulations to become effective on April
16, 1996, rather than 60 days after issuance.
Were the regulations not effective imme-
diately upon the expiration of the interim
regulations on April 15, 1996, covered employ-
ees, employing offices and the Office of Com-
pliance would be forced to operate under the
same kind of regulatory uncertainty that
the Board sought to avoid by adopting in-
terim regulations effective as of the January
23, 1996, which was the effective date of the
relevant provisions of the CAA.

Signed at Washington, DC, on this 19th day
of April 1996.

GLEN D. NAGER,
Chair of the Board, Office of Compliance.

[Final Regulations]
Part 825—Family and Medical Leave

825.1 Purpose and scope
Subpart A—What is the Family and Medical

Leave Act, and to Whom Does it Apply under
the Congressional Accountability Act?

825.100 What is the Family and Medical
Leave Act?

825.101 What is the purpose of the FMLA?
825.102 When are the FMLA and the CAA ef-

fective for covered employees and em-
ploying offices?

825.103 How does the FMLA, as made appli-
cable by the CAA, affect leave in
progress on, or taken before, the effec-
tive date of the CAA?

825.104 What employing offices are covered
by the FMLA, as made applicable by the
CAA?

825.105 [Reserved]
825.106 How is ‘‘joint employment’’ treated

under the FMLA as made applicable by
the CAA?

825.107–825.109 [Reserved]
825.110 Which employees are ‘‘eligible’’ to

take FMLA leave under these regula-
tions?

825.111 [Reserved]
825.112 Under what kinds of circumstances

are employing offices required to grant
family or medical leave?

825.113 What do ‘‘spouse,’’ ‘‘parent,’’ and
‘‘son or daughter’’ mean for purposes of
an employee qualifying to take FMLA
leave?

825.114 What is a ‘‘serious health condition’’
entitling an employee to FMLA leave?

825.115 What does it mean that ‘‘the em-
ployee is unable to perform the functions
of the position of the employee’’?

825.116 What does it mean that an employee
is ‘‘needed to care for’’ a family member?

825.117 For an employee seeking intermit-
tent FMLA leave or leave on a reduced
leave schedule, what is meant by ‘‘the
medical necessity for’’ such leave?

825.118 What is a ‘‘health care provider’’?
Subpart B—What Leave Is an Employee Enti-

tled to Take Under the Family and Medical
Leave Act, as Made Applicable by the Con-
gressional Accountability Act?

825.200 How much leave may an employee
take?

825.201 If leave is taken for the birth of a
child, or for placement of a child for
adoption or foster care, when must the
leave be concluded?

825.202 How much leave may a husband and
wife take if they are employed by the
same employing office?

825.203 Does FMLA leave have to be taken
all at once, or can it be taken in parts?

825.204 May an employing office transfer an
employee to an ‘‘alternative position’’ in
order to accommodate intermittent
leave or a reduced leave schedule?

825.205 How does one determine the amount
of leave used where an employee takes
leave intermittently or on a reduced
leave schedule?

825.206 May an employing office deduct
hourly amounts from an employee’s sal-
ary, when providing unpaid leave under
FMLA, as made applicable by the CAA,
without affecting the employee’s quali-
fication for exemption as an executive,
administrative, or professional em-
ployee, or when utilizing the fluctuating
workweek method for payment of over-
time, under the Fair Labor Standards
Act?

825.207 Is FMLA leave paid or unpaid?
825.208 Under what circumstances may an

employing office designate leave, paid or
unpaid, as FMLA leave and, as a result,
enable leave to be counted against the
employee’s total FMLA leave entitle-
ment?

825.209 Is an employee entitled to benefits
while using FMLA leave?

825.210 How may employees on FMLA leave
pay their share of group health benefit
premiums?

825.211 What special health benefits mainte-
nance rules apply to multi-employer
health plans?

825.212 What are the consequences of an em-
ployee’s failure to make timely health
plan premium payments?

825.213 May an employing office recover
costs it incurred for maintaining ‘‘group
health plan’’ or other non-health benefits
coverage during FMLA leave?

825.214 What are an employee’s rights on re-
turning to work from FMLA leave?

825.215 What is an equivalent position?
825.216 Are there any limitations on an em-

ploying office’s obligation to reinstate an
employee?

825.217 What is a ‘‘key employee’’?
825.218 What does ‘‘substantial and grievous

economic injury’’ mean?
825.219 What are the rights of a key em-

ployee?
825.220 How are employees protected who

request leave or otherwise assert FMLA
rights?

Subpart C—How do Employees Learn of Their
Rights and Obligations under the FMLA, as
Made Applicable by the CAA, and What Can
an Employing Office Require of an Employee?

825.300 [Reserved]
825.301 What notices to employees are re-

quired of employing offices under the
FMLA as made applicable by the CAA?

825.302 What notice does an employee have
to give an employing office when the
need for FMLA leave is foreseeable?

825.303 What are the requirements for an
employee to furnish notice to an employ-
ing office where the need for FMLA leave
is not foreseeable?

825.304 What recourse do employing offices
have if employees fail to provide the re-
quired notice?

825.305 When must an employee provide
medical certification to support FMLA
leave?

825.306 How much information may be re-
quired in medical certifications of a seri-
ous health condition?

825.307 What may an employing office do if
it questions the adequacy of a medical
certification?

825.308 Under what circumstances may an
employing office request subsequent re-
certifications of medical conditions?

825.309 What notice may an employing of-
fice require regarding an employee’s in-
tent to return to work?

825.310 Under what circumstances may an
employing office require that an em-
ployee submit a medical certification
that the employee is able (or unable) to
return to work (i.e., a ‘‘fitness-for-duty’’
report)?

825.311 What happens if an employee fails to
satisfy the medical certification and/or
recertification requirements?

825.312 Under what circumstances may an
employing office refuse to provide FMLA
leave or reinstatement to eligible em-
ployees?

Subpart D—What Enforcement Mechanisms
Does the CAA Provide?

825.400 What can employees do who believe
that their rights under the FMLA as
made applicable by the CAA have been
violated?

825.401–825.404 [Reserved]
Subpart E—[Reserved]

Subpart F—What Special Rules Apply to
Employees of Schools?

825.600 To whom do the special rules apply?
825.601 What limitations apply to the tak-

ing of intermittent leave or leave on a
reduced leave schedule?

825.602 What limitations apply to the tak-
ing of leave near the end of an academic
term?

825.603 Is all leave taken during ‘‘periods of
a particular duration’’ counted against
the FMLA leave entitlement?

825.604 What special rules apply to restora-
tion to ‘‘an equivalent position?’’

Subpart G—How Do Other Laws, Employing Of-
fice Practices, and Collective Bargaining
Agreements Affect Employee Rights Under the
FMLA as Made Applicable by the CAA?

825.700 What if an employing office provides
more generous benefits than required by
FMLA as Made Applicable by the CAA?

825.701 [Reserved]
825.702 How does FMLA affect anti-discrimi-

nation laws as applied by section 201 of
the CAA?

Subpart H—Definitions

825.800 Definitions.
Appendix A to Part 825—[Reserved]
Appendix B to Part 825—Certification of

Physician or Practitioner
Appendix C to Part 825—[Reserved]
Appendix D to Part 825—Prototype Notice:

Employing Office Response to Employee
Request for Family and Medical Leave

Appendix E to Part 825—[Reserved]
§ 825.1 Purpose and scope

(a) Section 202 of the Congressional Ac-
countability Act (CAA) (2 U.S.C. 1312) applies
the rights and protections of sections 101
through 105 of the Family and Medical Leave
Act of 1993 (FMLA) (29 U.S.C. 2611–2615) to
covered employees. (The term ‘‘covered em-
ployee’’ is defined in section 101(3) of the
CAA (2 U.S.C. 1301(3)). See § 825.800 of these
regulations for that definition.) The purpose
of this part is to set forth the regulations to
carry out the provisions of section 202 of the
CAA.

(b) These regulations are issued by the
Board of Directors, Office of Compliance,
pursuant to sections 202(d) and 304 of the
CAA, which direct the Board to promulgate
regulations implementing section 202 that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 202 of the
CAA] except insofar as the Board may deter-
mine, for good cause shown . . . that a modi-
fication of such regulations would be more
effective for the implementation of the
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1 Italicized language is in only the House and In-
strumentalities versions of the regulations.

rights and protections under this section.’’
The regulations issued by the Board herein
are on all matters for which section 202 of
the CAA requires regulations to be issued.
Specifically, it is the Board’s considered
judgment, based on the information avail-
able to it at the time of the promulgation of
these regulations, that, with the exception of
regulations adopted and set forth herein,
there are no other ‘‘substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 202 of the
CAA].’’

(c) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.
SUBPART A—WHAT IS THE FAMILY AND MEDICAL

LEAVE ACT, AND TO WHOM DOES IT APPLY
UNDER THE CONGRESSIONAL ACCOUNTABILITY
ACT?

§ 825.100 What is the Family and Medical
Leave Act?

(a) The Family and Medical Leave Act of
1993 (FMLA), as made applicable by the Con-
gressional Accountability Act (CAA), allows
‘‘eligible’’ employees of an employing office
to take job-protected, unpaid leave, or to
substitute appropriate paid leave if the em-
ployee has earned or accrued it, for up to a
total of 12 workweeks in any 12 months be-
cause of the birth of a child and to care for
the newborn child, because of the placement
of a child with the employee for adoption or
foster care, because the employee is needed
to care for a family member (child, spouse,
or parent) with a serious health condition, or
because the employee’s own serious health
condition makes the employee unable to per-
form the functions of his or her job (see
§ 825.306(b)(4)). In certain cases, this leave
may be taken on an intermittent basis rath-
er than all at once, or the employee may
work a part-time schedule.

(b) An employee on FMLA leave is also en-
titled to have health benefits maintained
while on leave as if the employee had contin-
ued to work instead of taking the leave. If an
employee was paying all or part of the pre-
mium payments prior to leave, the employee
would continue to pay his or her share dur-
ing the leave period. The employing office or
a disbursing or other financial office of the
House of Representatives or 1 the Senate may
recover its share only if the employee does
not return to work for a reason other than
the serious health condition of the employee
or the employee’s immediate family mem-
ber, or another reason beyond the employee’s
control.

(c) An employee generally has a right to
return to the same position or an equivalent
position with equivalent pay, benefits and
working conditions at the conclusion of the
leave. The taking of FMLA leave cannot re-
sult in the loss of any benefit that accrued
prior to the start of the leave.

(d) The employing office has a right to 30
days advance notice from the employee
where practicable. In addition, the employ-
ing office may require an employee to sub-
mit certification from a health care provider

to substantiate that the leave is due to the
serious health condition of the employee or
the employee’s immediate family member.
Failure to comply with these requirements
may result in a delay in the start of FMLA
leave. Pursuant to a uniformly applied pol-
icy, the employing office may also require
that an employee present a certification of
fitness to return to work when the absence
was caused by the employee’s serious health
condition (see § 825.311(c)). The employing of-
fice may delay restoring the employee to
employment without such certificate relat-
ing to the health condition which caused the
employee’s absence.
§ 825.101 What is the purpose of the FMLA?

(a) FMLA is intended to allow employees
to balance their work and family life by tak-
ing reasonable unpaid leave for medical rea-
sons, for the birth or adoption of a child, and
for the care of a child, spouse, or parent who
has a serious health condition. The FMLA is
intended to balance the demands of the
workplace with the needs of families, to pro-
mote the stability and economic security of
families, and to promote national interests
in preserving family integrity. It was in-
tended that the FMLA accomplish these pur-
poses in a manner that accommodates the le-
gitimate interests of employers, and in a
manner consistent with the Equal Protec-
tion Clause of the Fourteenth Amendment in
minimizing the potential for employment
discrimination on the basis of sex, while pro-
moting equal employment opportunity for
men and women.

(b) The enactment of FMLA was predicated
on two fundamental concerns the needs of
the American workforce, and the develop-
ment of high-performance organizations. In-
creasingly, America’s children and elderly
are dependent upon family members who
must spend long hours at work. When a fam-
ily emergency arises, requiring workers to
attend to seriously-ill children or parents, or
to newly-born or adopted infants, or even to
their own serious illness, workers need reas-
surance that they will not be asked to
choose between continuing their employ-
ment, and meeting their personal and family
obligations or tending to vital needs at
home.

(c) The FMLA is both intended and ex-
pected to benefit employers as well as their
employees. A direct correlation exists be-
tween stability in the family and productiv-
ity in the workplace. FMLA will encourage
the development of high-performance organi-
zations. When workers can count on durable
links to their workplace they are able to
make their own full commitments to their
jobs. The record of hearings on family and
medical leave indicate the powerful produc-
tive advantages of stable workplace relation-
ships, and the comparatively small costs of
guaranteeing that those relationships will
not be dissolved while workers attend to
pressing family health obligations or their
own serious illness.
§ 825.102 When are the FMLA and the CAA ef-

fective for covered employees and employing
offices?

(a) The rights and protection of sections
101 through 105 of the FMLA have applied to
certain Senate employees and certain em-
ploying offices of the Senate since August 5,
1993 (see section 501 of FMLA).

(b) The rights and protection of sections
101 through 105 of the FMLA have applied to
any employee in an employment position
and any employment authority of the House
of Representatives since August 5, 1993 (see
section 502 of FMLA).

(c) The rights and protections of sections
101 through 105 of the FMLA have applied to
certain employing offices and covered em-
ployees other than those referred to in para-

graphs (a) and (b) of this section for certain
periods since August 5, 1993 (see, e.g., Title V
of the FMLA, sections 501 and 502).

(d) The provisions of section 202 of the CAA
that apply rights and protections of the
FMLA to covered employees are effective on
January 23, 1996.

(e) The period prior to the effective date of
the application of FMLA rights and protec-
tions under the CAA must be considered in
determining employee eligibility.
§ 825.103 How does the FMLA, as made appli-

cable by the CAA, affect leave in progress
on, or taken before, the effective date of the
CAA?

(a) An eligible employee’s right to take
FMLA leave began on the date that the
rights and protections of the FMLA first
went into effect for the employing office and
employee (see § 825.102(a)). Any leave taken
prior to the date on which the rights and
protections of the FMLA first became effec-
tive for the employing office from which the
leave was taken may not be counted for pur-
poses of the FMLA as made applicable by the
CAA. If leave qualifying as FMLA leave was
underway prior to the effective date of the
FMLA for the employing office from which
the leave was taken and continued after the
FMLA’s effective date for that office, only
that portion of leave taken on or after the
FMLA’s effective date may be counted
against the employee’s leave entitlement
under the FMLA, as made applicable by the
CAA.

(b) If an employing office-approved leave is
underway when the application of the FMLA
by the CAA takes effect, no further notice
would be required of the employee unless the
employee requests an extension of the leave.
For leave which commenced on the effective
date or shortly thereafter, such notice must
have been given which was practicable, con-
sidering the foreseeability of the need for
leave and the effective date.

(c) Starting on January 23, 1996, an em-
ployee is entitled to FMLA leave under these
regulations if the reason for the leave is
qualifying under the FMLA, as made appli-
cable by the CAA, even if the event occasion-
ing the need for leave (e.g., the birth of a
child) occurred before such date (so long as
any other requirements are satisfied).
§ 825.104 What employing offices are covered by

the FMLA, as made applicable by the CAA?
(a) The FMLA, as made applicable by the

CAA, covers all employing offices. As used in
the CAA, the term ‘‘employing office’’
means—

(1) the personal office of a Member of the
House of Representatives or of a Senator;

(2) a committee of the House of Represent-
atives or the Senate or a joint committee;

(3) any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

(4) the Capitol Guide Board, the Capitol
Police Board, the Congressional Budget Of-
fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
the Office of Compliance, and the Office of
Technology Assessment.

(b) [Reserved]
(c) Separate entities will be deemed to be

parts of a single employer for purposes of the
FMLA, as made applicable by the CAA, if
they meet the ‘‘integrated employer’’ test. A
determination of whether or not separate en-
tities are an integrated employer is not de-
termined by the application of any single
criterion, but rather the entire relationship
is to be reviewed in its totality. Factors con-
sidered in determining whether two or more
entities are an integrated employer include:
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(i) Common management;
(ii) Interrelation between operations;
(iii) Centralized control of labor relations;

and
(iv) Degree of common financial control.

§ 825.105 [Reserved]
§ 825.106 How is ‘‘joint employment’’ treated

under the FMLA as made applicable by the
CAA?

(a) Where two or more employing offices
exercise some control over the work or work-
ing conditions of the employee, the employ-
ing offices may be joint employers under
FMLA, as made applicable by the CAA.
Where the employee performs work which si-
multaneously benefits two or more employ-
ing offices, or works for two or more employ-
ing offices at different times during the
workweek, a joint employment relationship
generally will be considered to exist in situa-
tions such as:

(1) Where there is an arrangement between
employing offices to share an employee’s
services or to interchange employees;

(2) Where one employing office acts di-
rectly or indirectly in the interest of the
other employing office in relation to the em-
ployee; or

(3) Where the employing offices are not
completely disassociated with respect to the
employee’s employment and may be deemed
to share control of the employee, directly or
indirectly, because one employing office con-
trols, is controlled by, or is under common
control with the other employing office.

(b) A determination of whether or not a
joint employment relationship exists is not
determined by the application of any single
criterion, but rather the entire relationship
is to be viewed in its totality. For example,
joint employment will ordinarily be found to
exist when:

(1) an employee, who is employed by an
employing office other than the personal of-
fice of a Member of the House of Representa-
tives or of a Senator, is under the actual di-
rection and control of the Member of the
House of Representatives or Senator; or

(2) two or more employing offices employ
an individual to work on common issues or
other matters for both or all of them.

(c) When employing offices employ a cov-
ered employee jointly, they may designate
one of themselves to be the primary employ-
ing office, and the other or others to be the
secondary employing office(s). Such a des-
ignation shall be made by written notice to
the covered employee.

(d) If an employing office is designated a
primary employing office pursuant to para-
graph (c) of this section, only that employ-
ing office is responsible for giving required
notices to the covered employee, providing
FMLA leave, and maintenance of health ben-
efits. Job restoration is the primary respon-
sibility of the primary employing office, and
the secondary employing office(s) may, sub-
ject to the limitations in § 825.216, be respon-
sible for accepting the employee returning
from FMLA leave.

(e) If employing offices employ an em-
ployee jointly, but fail to designate a pri-
mary employing office pursuant to para-
graph (c) of this section, then all of these
employing offices shall be jointly and sever-
ally liable for giving required notices to the
employee, for providing FMLA leave, for as-
suring that health benefits are maintained,
and for job restoration. The employee may
give notice of need for FMLA leave, as de-
scribed in §§ 825.302 and 825.303, to whichever
of these employing offices the employee
chooses. If the employee makes a written re-
quest for restoration to one of these employ-
ing offices, that employing office shall be
primarily responsible for job restoration, and
the other employing office(s) may, subject to

the limitations in § 825.216, be responsible for
accepting the employee returning from
FMLA leave.
§ 825.107 [Reserved]
§ 825.108 [Reserved]
§ 825.109 [Reserved]
§ 825.110 Which employees are ‘‘eligible’’ to

take FMLA leave under these regulations?
(a) An ‘‘eligible employee’’ under these

regulations means a covered employee who
has been employed in any employing office
for 12 months and for at least 1,250 hours of
employment during the previous 12 months.

(b) The 12 months an employee must have
been employed by any employing office need
not be consecutive months. If an employee
worked for two or more employing offices se-
quentially, the time worked will be aggre-
gated to determine whether it equals 12
months. If an employee is maintained on the
payroll for any part of a week, including any
periods of paid or unpaid leave (sick, vaca-
tion) during which other benefits or com-
pensation are provided by the employer (e.g.,
workers’ compensation, group health plan
benefits, etc.), the week counts as a week of
employment. For purposes of determining
whether intermittent/occasional/casual em-
ployment qualifies as ‘‘at least 12 months,’’
52 weeks is deemed to be equal to 12 months.

(c) If an employee was employed by two or
more employing offices, either sequentially
or concurrently, the hours of service will be
aggregated to determine whether the mini-
mum of 1,250 hours has been reached. Wheth-
er an employee has worked the minimum
1,250 hours of service is determined according
to the principles established under the Fair
Labor Standards Act (FLSA) , as applied by
section 203 of the CAA (2 U.S.C. 1313), for de-
termining compensable hours of work. The
determining factor is the number of hours an
employee has worked for one or more em-
ploying offices. The determination is not
limited by methods of record-keeping, or by
compensation agreements that do not accu-
rately reflect all of the hours an employee
has worked for or been in service to the em-
ploying office. Any accurate accounting of
actual hours worked may be used. For this
purpose, full-time teachers (See § 825.800 for
definition) of an elementary or secondary
school system, or institution of higher edu-
cation, or other educational establishment
or institution are deemed to meet the 1,250
hour test. An employing office must be able
to clearly demonstrate that such an em-
ployee did not work 1,250 hours during the
previous 12 months in order to claim that
the employee is not ‘‘eligible’’ for FMLA
leave.

(d) The determinations of whether an em-
ployee has worked for any employing office
for at least 1,250 hours in the previous 12
months and has been employed by any em-
ploying office for a total of at least 12
months must be made as of the date leave
commences. The ‘‘previous 12 months’’
means the 12 months immediately preceding
the commencement of the leave. If an em-
ployee notifies the employing office of need
for FMLA leave before the employee meets
these eligibility criteria, the employing of-
fice must either confirm the employee’s eli-
gibility based upon a projection that the em-
ployee will be eligible on the date leave
would commence or must advise the em-
ployee when the eligibility requirement is
met. If the employing office confirms eligi-
bility at the time the notice for leave is re-
ceived, the employing office may not subse-
quently challenge the employee’s eligibility.
In the latter case, if the employing office
does not advise the employee whether the
employee is eligible as soon as practicable
(i.e., two business days absent extenuating
circumstances) after the date employee eligi-

bility is determined, the employee will have
satisfied the notice requirements and the no-
tice of leave is considered current and out-
standing until the employing office does ad-
vise. If the employing office fails to advise
the employee whether the employee is eligi-
ble prior to the date the requested leave is to
commence, the employee will be deemed eli-
gible. The employing office may not, then,
deny the leave. Where the employee does not
give notice of the need for leave more than
two business days prior to commencing
leave, the employee will be deemed to be eli-
gible if the employing office fails to advise
the employee that the employee is not eligi-
ble within two business days of receiving the
employee’s notice.

(e) The period prior to the effective date of
the application of FMLA rights and protec-
tions under the CAA must be considered in
determining employee’s eligibility.

(f) [Reserved]
§ 825.111 [Reserved]
§ 825.112 Under what kinds of circumstances

are employing offices required to grant fam-
ily or medical leave?

(a) Employing offices are required to grant
leave to eligible employees:

(1) For birth of a son or daughter, and to
care for the newborn child;

(2) For placement with the employee of a
son or daughter for adoption or foster care;

(3) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition; and

(4) Because of a serious health condition
that makes the employee unable to perform
the functions of the employee’s job.

(b) The right to take leave under FMLA as
made applicable by the CAA applies equally
to male and female employees. A father, as
well as a mother, can take family leave for
the birth, placement for adoption or foster
care of a child.

(c) Circumstances may require that FMLA
leave begin before the actual date of birth of
a child. An expectant mother may take
FMLA leave pursuant to paragraph (a)(4) of
this section before the birth of the child for
prenatal care or if her condition makes her
unable to work.

(d) Employing offices are required to grant
FMLA leave pursuant to paragraph (a)(2) of
this section before the actual placement or
adoption of a child if an absence from work
is required for the placement for adoption or
foster care to proceed. For example, the em-
ployee may be required to attend counseling
sessions, appear in court, consult with his or
her attorney or the doctor(s) representing
the birth parent, or submit to a physical ex-
amination. The source of an adopted child
(e.g., whether from a licensed placement
agency or otherwise) is not a factor in deter-
mining eligibility for leave for this purpose.

(e) Foster care is 24-hour care for children
in substitution for, and away from, their par-
ents or guardian. Such placement is made by
or with the agreement of the State as a re-
sult of a voluntary agreement between the
parent or guardian that the child be removed
from the home, or pursuant to a judicial de-
termination of the necessity for foster care,
and involves agreement between the State
and foster family that the foster family will
take care of the child. Although foster care
may be with relatives of the child, State ac-
tion is involved in the removal of the child
from parental custody.

(f) In situations where the employer/em-
ployee relationship has been interrupted,
such as an employee who has been on layoff,
the employee must be recalled or otherwise
be re-employed before being eligible for
FMLA leave. Under such circumstances, an
eligible employee is immediately entitled to
further FMLA leave for a qualifying reason.
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(g) FMLA leave is available for treatment

for substance abuse provided the conditions
of § 825.114 are met. However, treatment for
substance abuse does not prevent an employ-
ing office from taking employment action
against an employee. The employing office
may not take action against the employee
because the employee has exercised his or
her right to take FMLA leave for treatment.
However, if the employing office has an es-
tablished policy, applied in a non-discrimina-
tory manner that has been communicated to
all employees, that provides under certain
circumstances an employee may be termi-
nated for substance abuse, pursuant to that
policy the employee may be terminated
whether or not the employee is presently
taking FMLA leave. An employee may also
take FMLA leave to care for an immediate
family member who is receiving treatment
for substance abuse. The employing office
may not take action against an employee
who is providing care for an immediate fam-
ily member receiving treatment for sub-
stance abuse.
§ 825.113 What do ‘‘spouse,’’ ‘‘parent,’’ and

‘‘son or daughter’’ mean for purposes of an
employee qualifying to take FMLA leave?

(a) Spouse means a husband or wife as de-
fined or recognized under State law for pur-
poses of marriage in the State where the em-
ployee resides, including common law mar-
riage in States where it is recognized.

(b) Parent means a biological parent or an
individual who stands or stood in loco
parentis to an employee when the employee
was a son or daughter as defined in (c) below.
This term does not include parents ‘‘in law’’.

(c) Son or daughter means a biological,
adopted, or foster child, a stepchild, a legal
ward, or a child of a person standing in loco
parentis, who is either under age 18, or age 18
or older and ‘‘incapable of self-care because
of a mental or physical disability.’’

(1) ‘‘Incapable of self-care’’ means that the
individual requires active assistance or su-
pervision to provide daily self-care in three
or more of the ‘‘activities of daily living’’
(ADLs) or ‘‘instrumental activities of daily
living’’ (IADLs). Activities of daily living in-
clude adaptive activities such as caring ap-
propriately for one’s grooming and hygiene,
bathing, dressing and eating. Instrumental
activities of daily living include cooking,
cleaning, shopping, taking public transpor-
tation, paying bills, maintaining a residence,
using telephones and directories, using a
post office, etc.

(2) ‘‘Physical or mental disability’’ means
a physical or mental impairment that sub-
stantially limits one or more of the major
life activities of an individual. See the Amer-
icans with Disabilities Act (ADA), as made
applicable by section 201(a)(3) of the CAA (2
U.S.C. 1311(a)(3)).

(3) Persons who are ‘‘in loco parentis’’ in-
clude those with day-to-day responsibilities
to care for and financially support a child or,
in the case of an employee, who had such re-
sponsibility for the employee when the em-
ployee was a child. A biological or legal rela-
tionship is not necessary.

(d) For purposes of confirmation of family
relationship, the employing office may re-
quire the employee giving notice of the need
for leave to provide reasonable documenta-
tion or statement of family relationship.
This documentation may take the form of a
simple statement from the employee, or a
child’s birth certificate, a court document,
etc. The employing office is entitled to exam-
ine documentation such as a birth certifi-
cate, etc., but the employee is entitled to the
return of the official document submitted for
this purpose.
§ 825.114 What is a ‘‘serious health condition’’

entitling an employee to FMLA leave?
(a) For purposes of FMLA, ‘‘serious health

condition’’ entitling an employee to FMLA

leave means an illness, injury, impairment,
or physical or mental condition that in-
volves:

(1) Inpatient care (i.e., an overnight stay) in
a hospital, hospice, or residential medical
care facility, including any period of incapac-
ity (for purposes of this section, defined to
mean inability to work, attend school or per-
form other regular daily activities due to the
serious health condition, treatment therefor,
or recovery therefrom), or any subsequent
treatment in connection with such inpatient
care; or

(2) Continuing treatment by a health care
provider. A serious health condition involv-
ing continuing treatment by a health care
provider includes any one or more of the fol-
lowing:

(i) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, and any subsequent treat-
ment or period of incapacity relating to the
same condition, that also involves:

(A) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(B) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

(ii) Any period of incapacity due to preg-
nancy, or for prenatal care.

(iii) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(A) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(B) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(C) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma, di-
abetes, epilepsy, etc.).

(iv) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(v) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

(b) Treatment for purposes of paragraph (a)
of this section includes (but is not limited
to) examinations to determine if a serious
health condition exists and evaluations of
the condition. Treatment does not include
routine physical examinations, eye examina-
tions, or dental examinations. Under para-
graph (a)(2)(i)(B), a regimen of continuing
treatment includes, for example, a course of
prescription medication (e.g., an antibiotic)
or therapy requiring special equipment to re-
solve or alleviate the health condition (e.g.,

oxygen). A regimen of continuing treatment
that includes the taking of over-the-counter
medications such as aspirin, antihistamines,
or salves; or bed-rest, drinking fluids, exer-
cise, and other similar activities that can be
initiated without a visit to a health care pro-
vider, is not, by itself, sufficient to con-
stitute a regimen of continuing treatment
for purposes of FMLA leave.

(c) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not
‘‘serious health conditions’’ unless inpatient
hospital care is required or unless complica-
tions develop. Ordinarily, unless complica-
tions arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers, head-
aches other than migraine, routine dental or
orthodontia problems, periodontal disease,
etc., are examples of conditions that do not
meet the definition of a serious health condi-
tion and do not qualify for FMLA leave. Re-
storative dental or plastic surgery after an
injury or removal of cancerous growths are
serious health conditions provided all the
other conditions of this regulation are met.
Mental illness resulting from stress or aller-
gies may be serious health conditions, but
only if all the conditions of this section are
met.

(d) Substance abuse may be a serious
health condition if the conditions of this sec-
tion are met. However, FMLA leave may
only be taken for treatment for substance
abuse by a health care provider or by a pro-
vider of health care services on referral by a
health care provider. On the other hand, ab-
sence because of the employee’s use of the
substance, rather than for treatment, does
not qualify for FMLA leave.

(e) Absences attributable to incapacity
under paragraphs (a)(2)(ii) or (iii) qualify for
FMLA leave even though the employee or
the immediate family member does not re-
ceive treatment from a health care provider
during the absence, and even if the absence
does not last more than three days. For ex-
ample, an employee with asthma may be un-
able to report for work due to the onset of an
asthma attack or because the employee’s
health care provider has advised the em-
ployee to stay home when the pollen count
exceeds a certain level. An employee who is
pregnant may be unable to report to work
because of severe morning sickness.
§ 825.115 What does it mean that ‘‘the employee

is unable to perform the functions of the po-
sition of the employee’’?

An employee is ‘‘unable to perform the
functions of the position’’ where the health
care provider finds that the employee is un-
able to work at all or is unable to perform
any one of the essential functions of the em-
ployee’s position within the meaning of the
Americans with Disabilities Act (ADA), as
made applicable by section 201(a)(3) of the
CAA (2 U.S.C. 1311(a)(3)). An employee who
must be absent from work to receive medical
treatment for a serious health condition is
considered to be unable to perform the essen-
tial functions of the position during the ab-
sence for treatment. An employing office has
the option, in requiring certification from a
health care provider, to provide a statement
of the essential functions of the employee’s
position for the health care provider to re-
view. For purposes of FMLA, the essential
functions of the employee’s position are to
be determined with reference to the position
the employee held at the time notice is given
or leave commenced, whichever is earlier.
§ 825.116 What does it mean that an employee

is ‘‘needed to care for’’ a family member?
(a) The medical certification provision

that an employee is ‘‘needed to care for’’ a
family member encompasses both physical
and psychological care. It includes situations
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where, for example, because of a serious
health condition, the family member is un-
able to care for his or her own basic medical,
hygienic, or nutritional needs or safety, or is
unable to transport himself or herself to the
doctor, etc. The term also includes providing
psychological comfort and reassurance
which would be beneficial to a child, spouse
or parent with a serious health condition
who is receiving inpatient or home care.

(b) The term also includes situations where
the employee may be needed to fill in for
others who are caring for the family mem-
ber, or to make arrangements for changes in
care, such as transfer to a nursing home.

(c) An employee’s intermittent leave or a
reduced leave schedule necessary to care for
a family member includes not only a situa-
tion where the family member’s condition it-
self is intermittent, but also where the em-
ployee is only needed intermittently—such
as where other care is normally available, or
care responsibilities are shared with another
member of the family or a third party.
§ 825.117 For an employee seeking intermittent

FMLA leave or leave on a reduced leave
schedule, what is meant by ‘‘the medical ne-
cessity for’’ such leave?

For intermittent leave or leave on a re-
duced leave schedule, there must be a medi-
cal need for leave (as distinguished from vol-
untary treatments and procedures) and it
must be that such medical need can be best
accommodated through an intermittent or
reduced leave schedule. The treatment regi-
men and other information described in the
certification of a serious health condition
(See § 825.306) meets the requirement for cer-
tification of the medical necessity of inter-
mittent leave or leave on a reduced leave
schedule. Employees needing intermittent
FMLA leave or leave on a reduced leave
schedule must attempt to schedule their
leave so as not to disrupt the employing of-
fice’s operations. In addition, an employing
office may assign an employee to an alter-
native position with equivalent pay and ben-
efits that better accommodates the employ-
ee’s intermittent or reduced leave schedule.
§ 825.118 What is a ‘‘health care provider’’?

(a)(1) The term ‘‘health care provider’’
means:

(i) A doctor of medicine or osteopathy who
is authorized to practice medicine or surgery
(as appropriate) by the State in which the
doctor practices; or

(ii) Any other person determined by the Of-
fice of Compliance to be capable of providing
health care services.

(2) In making a determination referred to
in subparagraph (1)(ii), and absent good
cause shown to do otherwise, the Office of
Compliance will follow any determination
made by the Secretary of Labor (under sec-
tion 101(6)(B) of the FMLA, 29 U.S.C.
2611(6)(B)) that a person is capable of provid-
ing health care services, provided the Sec-
retary s determination was not made at the
request of a person who was then a covered
employee.

(b) Others ‘‘capable of providing health
care services’’ include only:

(1) Podiatrists, dentists, clinical psycholo-
gists, optometrists, and chiropractors (lim-
ited to treatment consisting of manual ma-
nipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law;

(2) Nurse practitioners, nurse-midwives
and clinical social workers who are author-
ized to practice under State law and who are
performing within the scope of their practice
as defined under State law;

(3) Christian Science practitioners listed
with the First Church of Christ, Scientist in

Boston, Massachusetts. Where an employee
or family member is receiving treatment
from a Christian Science practitioner, an
employee may not object to any requirement
from an employing office that the employee
or family member submit to examination
(though not treatment) to obtain a second or
third certification from a health care pro-
vider other than a Christian Science practi-
tioner except as otherwise provided under
applicable State or local law or collective
bargaining agreement.

(4) Any health care provider from whom an
employing office or the employing office’s
group health plan’s benefits manager will ac-
cept certification of the existence of a seri-
ous health condition to substantiate a claim
for benefits; and

(5) A health care provider listed above who
practices in a country other than the United
States, who is authorized to practice in ac-
cordance with the law of that country, and
who is performing within the scope of his or
her practice as defined under such law.

(c) The phrase ‘‘authorized to practice in
the State’’ as used in this section means that
the provider must be authorized to diagnose
and treat physical or mental health condi-
tions without supervision by a doctor or
other health care provider.
SUBPART B—WHAT LEAVE IS AN EMPLOYEE EN-

TITLED TO TAKE UNDER THE FAMILY AND
MEDICAL LEAVE ACT, AS MADE APPLICABLE
BY THE CONGRESSIONAL ACCOUNTABILITY
ACT?

§ 825.200 How much leave may an employee
take?

(a) An eligible employee’s FMLA leave en-
titlement is limited to a total of 12 work-
weeks of leave during any 12-month period
for any one, or more, of the following rea-
sons:

(1) The birth of the employee’s son or
daughter, and to care for the newborn child;

(2) The placement with the employee of a
son or daughter for adoption or foster care,
and to care for the newly placed child;

(3) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition; and,

(4) Because of a serious health condition
that makes the employee unable to perform
one or more of the essential functions of his
or her job.

(b) An employing office is permitted to
choose any one of the following methods for
determining the ‘‘12-month period’’ in which
the 12 weeks of leave entitlement occurs:

(1) The calendar year;
(2) Any fixed 12-month ‘‘leave year,’’ such

as a fiscal year or a year starting on an em-
ployee’s ‘‘anniversary’’ date;

(3) The 12-month period measured forward
from the date any employee’s first FMLA
leave begins; or

(4) A ‘‘rolling’’ 12-month period measured
backward from the date an employee uses
any FMLA leave (except that such measure
may not extend back before the date on
which the application of FMLA rights and
protections first becomes effective for the
employing office; see § 825.102).

(c) Under methods in paragraphs (b)(1) and
(b)(2) of this section an employee would be
entitled to up to 12 weeks of FMLA leave at
any time in the fixed 12-month period se-
lected. An employee could, therefore, take 12
weeks of leave at the end of the year and 12
weeks at the beginning of the following year.
Under the method in paragraph (b)(3) of this
section, an employee would be entitled to 12
weeks of leave during the year beginning on
the first date FMLA leave is taken; the next
12-month period would begin the first time
FMLA leave is taken after completion of any
previous 12-month period. Under the method
in paragraph (b)(4) of this section, the ‘‘roll-

ing’’ 12-month period, each time an employee
takes FMLA leave the remaining leave enti-
tlement would be any balance of the 12
weeks which has not been used during the
immediately preceding 12 months. For exam-
ple, if an employee has taken eight weeks of
leave during the past 12 months, an addi-
tional four weeks of leave could be taken. If
an employee used four weeks beginning Feb-
ruary 1, 1997, four weeks beginning June 1,
1997, and four weeks beginning December 1,
1997, the employee would not be entitled to
any additional leave until February 1, 1998.
However, beginning on February 1, 1998, the
employee would be entitled to four weeks of
leave, on June 1 the employee would be enti-
tled to an additional four weeks, etc.

(d)(1) Employing offices will be allowed to
choose any one of the alternatives in para-
graph (b) of this section provided the alter-
native chosen is applied consistently and
uniformly to all employees. An employing
office wishing to change to another alter-
native is required to give at least 60 days no-
tice to all employees, and the transition
must take place in such a way that the em-
ployees retain the full benefit of 12 weeks of
leave under whichever method affords the
greatest benefit to the employee. Under no
circumstances may a new method be imple-
mented in order to avoid the CAA’s FMLA
leave requirements.

(2) [Reserved]
(e) If an employing office fails to select one

of the options in paragraph (b) of this section
for measuring the 12-month period, the op-
tion that provides the most beneficial out-
come for the employee will be used. The em-
ploying office may subsequently select an
option only by providing the 60-day notice to
all employees of the option the employing
office intends to implement. During the run-
ning of the 60-day period any other employee
who needs FMLA leave may use the option
providing the most beneficial outcome to
that employee. At the conclusion of the 60-
day period the employing office may imple-
ment the selected option.

(f) For purposes of determining the amount
of leave used by an employee, the fact that
a holiday may occur within the week taken
as FMLA leave has no effect; the week is
counted as a week of FMLA leave. However,
if for some reason the employing office’s ac-
tivity has temporarily ceased and employees
generally are not expected to report for work
for one or more weeks (e.g., a school closing
two weeks for the Christmas/New Year holi-
day or the summer vacation or an employing
office closing the office for repairs), the days
the employing office’s activities have ceased
do not count against the employee’s FMLA
leave entitlement. Methods for determining
an employee’s 12-week leave entitlement are
also described in § 825.205.

(g)(1) If employing offices jointly employ
an employee, and if they designate a primary
employer pursuant to § 825.106(c), the pri-
mary employer may choose any one of the
alternatives in paragraph (b) of this section
for measuring the 12-month period, provided
that the alternative chosen is applied con-
sistently and uniformly to all employees of
the primary employer including the jointly
employed employee.

(2) If employing offices fail to designated a
primary employer pursuant to § 825.106(c), an
employee jointly employed by the employing
offices may, by so notifying one of the em-
ploying offices, select that employing office
to be the primary employer of the employee
for purposes of the application of paragraphs
(d) and (e) of this section.
§ 825.201 If leave is taken for the birth of a

child, or for placement of a child for adop-
tion or foster care, when must the leave be
concluded?

An employee’s entitlement to leave for a
birth or placement for adoption or foster
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care expires at the end of the 12-month pe-
riod beginning on the date of the birth or
placement, unless the employing office per-
mits leave to be taken for a longer period.
Any such FMLA leave must be concluded
within this one-year period.
§ 825.202 How much leave may a husband and

wife take if they are employed by the same
employing office?

(a) A husband and wife who are eligible for
FMLA leave and are employed by the same
employing office may be limited to a com-
bined total of 12 weeks of leave during any
12-month period if the leave is taken:

(1) for birth of the employee’s son or
daughter or to care for the child after birth;

(2) for placement of a son or daughter with
the employee for adoption or foster care, or
to care for the child after placement; or

(3) to care for the employee’s parent with
a serious health condition.

(b) This limitation on the total weeks of
leave applies to leave taken for the reasons
specified in paragraph (a) of this section as
long as a husband and wife are employed by
the ‘‘same employing office.’’ It would apply,
for example, even though the spouses are em-
ployed at two different worksites of an em-
ploying office. On the other hand, if one
spouse is ineligible for FMLA leave, the
other spouse would be entitled to a full 12
weeks of FMLA leave.

(c) Where the husband and wife both use a
portion of the total 12-week FMLA leave en-
titlement for one of the purposes in para-
graph (a) of this section, the husband and
wife would each be entitled to the difference
between the amount he or she has taken in-
dividually and 12 weeks for FMLA leave for
a purpose other than those contained in
paragraph (a) of this section. For example, if
each spouse took 6 weeks of leave to care for
a healthy, newborn child, each could use an
additional 6 weeks due to his or her own seri-
ous health condition or to care for a child
with a serious health condition.
§ 825.203 Does FMLA leave have to be taken all

at once, or can it be taken in parts?
(a) FMLA leave may be taken ‘‘intermit-

tently or on a reduced leave schedule’’ under
certain circumstances. Intermittent leave is
FMLA leave taken in separate blocks of time
due to a single qualifying reason. A reduced
leave schedule is a leave schedule that re-
duces an employee’s usual number of work-
ing hours per workweek, or hours per work-
day. A reduced leave schedule is a change in
the employee’s schedule for a period of time,
normally from full-time to part-time.

(b) When leave is taken after the birth or
placement of a child for adoption or foster
care, an employee may take leave intermit-
tently or on a reduced leave schedule only if
the employing office agrees. Such a schedule
reduction might occur, for example, where
an employee, with the employing office’s
agreement, works part-time after the birth
of a child, or takes leave in several seg-
ments. The employing office’s agreement is
not required, however, for leave during
which the mother has a serious health condi-
tion in connection with the birth of her child
or if the newborn child has a serious health
condition.

(c) Leave may be taken intermittently or
on a reduced leave schedule when medically
necessary for planned and/or unanticipated
medical treatment of a related serious
health condition by or under the supervision
of a health care provider, or for recovery
from treatment or recovery from a serious
health condition. It may also be taken to
provide care or psychological comfort to an
immediate family member with a serious
health condition.

(1) Intermittent leave may be taken for a
serious health condition which requires

treatment by a health care provider periodi-
cally, rather than for one continuous period
of time, and may include leave of periods
from an hour or more to several weeks. Ex-
amples of intermittent leave would include
leave taken on an occasional basis for medi-
cal appointments, or leave taken several
days at a time spread over a period of six
months, such as for chemotherapy. A preg-
nant employee may take leave intermit-
tently for prenatal examinations or for her
own condition, such as for periods of severe
morning sickness. An example of an em-
ployee taking leave on a reduced leave
schedule is an employee who is recovering
from a serious health condition and is not
strong enough to work a full-time schedule.

(2) Intermittent or reduced schedule leave
may be taken for absences where the em-
ployee or family member is incapacitated or
unable to perform the essential functions of
the position because of a chronic serious
health condition even if he or she does not
receive treatment by a health care provider.

(d) There is no limit on the size of an incre-
ment of leave when an employee takes inter-
mittent leave or leave on a reduced leave
schedule. However, an employing office may
limit leave increments to the shortest period
of time that the employing office’s payroll
system uses to account for absences or use of
leave, provided it is one hour or less. For ex-
ample, an employee might take two hours off
for a medical appointment, or might work a
reduced day of four hours over a period of
several weeks while recuperating from an ill-
ness. An employee may not be required to
take more FMLA leave than necessary to ad-
dress the circumstance that precipitated the
need for the leave, except as provided in
§§ 825.601 and 825.602.
§ 825.204 May an employing office transfer an

employee to an ‘‘alternative position’’ in
order to accommodate intermittent leave or
a reduced leave schedule?

(a) If an employee needs intermittent leave
or leave on a reduced leave schedule that is
foreseeable based on planned medical treat-
ment for the employee or a family member,
including during a period of recovery from a
serious health condition, or if the employing
office agrees to permit intermittent or re-
duced schedule leave for the birth of a child
or for placement of a child for adoption or
foster care, the employing office may require
the employee to transfer temporarily, during
the period the intermittent or reduced leave
schedule is required, to an available alter-
native position for which the employee is
qualified and which better accommodates re-
curring periods of leave than does the em-
ployee’s regular position. See § 825.601 for
special rules applicable to instructional em-
ployees of schools.

(b) Transfer to an alternative position may
require compliance with any applicable col-
lective bargaining agreement and any appli-
cable law (such as the Americans with Dis-
abilities Act, as made applicable by the
CAA). Transfer to an alternative position
may include altering an existing job to bet-
ter accommodate the employee’s need for
intermittent or reduced leave.

(c) The alternative position must have
equivalent pay and benefits. An alternative
position for these purposes does not have to
have equivalent duties. The employing office
may increase the pay and benefits of an ex-
isting alternative position, so as to make
them equivalent to the pay and benefits of
the employee’s regular job. The employing
office may also transfer the employee to a
part-time job with the same hourly rate of
pay and benefits, provided the employee is
not required to take more leave than is
medically necessary. For example, an em-
ployee desiring to take leave in increments

of four hours per day could be transferred to
a half-time job, or could remain in the em-
ployee’s same job on a part-time schedule,
paying the same hourly rate as the employ-
ee’s previous job and enjoying the same ben-
efits. The employing office may not elimi-
nate benefits which otherwise would not be
provided to part-time employees; however,
an employing office may proportionately re-
duce benefits such as vacation leave where
an employing office’s normal practice is to
base such benefits on the number of hours
worked.

(d) An employing office may not transfer
the employee to an alternative position in
order to discourage the employee from tak-
ing leave or otherwise work a hardship on
the employee. For example, a white collar
employee may not be assigned to perform la-
borer’s work; an employee working the day
shift may not be reassigned to the graveyard
shift; an employee working in the head-
quarters facility may not be reassigned to a
branch a significant distance away from the
employee’s normal job location. Any such at-
tempt on the part of the employing office to
make such a transfer will be held to be con-
trary to the prohibited-acts provisions of the
FMLA, as made applicable by the CAA.

(e) When an employee who is taking leave
intermittently or on a reduced leave sched-
ule and has been transferred to an alter-
native position no longer needs to continue
on leave and is able to return to full-time
work, the employee must be placed in the
same or equivalent job as the job he/she left
when the leave commenced. An employee
may not be required to take more leave than
necessary to address the circumstance that
precipitated the need for leave.

§ 825.205 How does one determine the amount
of leave used where an employee takes leave
intermittently or on a reduced leave sched-
ule?

(a) If an employee takes leave on an inter-
mittent or reduced leave schedule, only the
amount of leave actually taken may be
counted toward the 12 weeks of leave to
which an employee is entitled. For example,
if an employee who normally works five days
a week takes off one day, the employee
would use 1/5 of a week of FMLA leave. Simi-
larly, if a full-time employee who normally
works 8-hour days works 4-hour days under a
reduced leave schedule, the employee would
use 1⁄2 week of FMLA leave each week.

(b) Where an employee normally works a
part-time schedule or variable hours, the
amount of leave to which an employee is en-
titled is determined on a pro rata or propor-
tional basis by comparing the new schedule
with the employee’s normal schedule. For
example, if an employee who normally works
30 hours per week works only 20 hours a
week under a reduced leave schedule, the
employee’s ten hours of leave would con-
stitute one-third of a week of FMLA leave
for each week the employee works the re-
duced leave schedule.

(c) If an employing office has made a per-
manent or long-term change in the employ-
ee’s schedule (for reasons other than FMLA,
and prior to the notice of need for FMLA
leave), the hours worked under the new
schedule are to be used for making this cal-
culation.

(d) If an employee’s schedule varies from
week to week, a weekly average of the hours
worked over the 12 weeks prior to the begin-
ning of the leave period would be used for
calculating the employee’s normal work-
week.
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§ 825.206 May an employing office deduct hour-

ly amounts from an employee’s salary, when
providing unpaid leave under FMLA, as
made applicable by the CAA, without affect-
ing the employee’s qualification for exemp-
tion as an executive, administrative, or pro-
fessional employee, or when utilizing the
fluctuating workweek method for payment
of overtime, under the Fair Labor Standards
Act?

(a) Leave taken under FMLA, as made ap-
plicable by the CAA, may be unpaid. If an
employee is otherwise exempt from mini-
mum wage and overtime requirements of the
Fair Labor Standards Act (FLSA), as made
applicable by the CAA, as a salaried execu-
tive, administrative, or professional em-
ployee (under regulations issued by the
Board, at part 541), providing unpaid FMLA-
qualifying leave to such an employee will
not cause the employee to lose the FLSA ex-
emption. This means that under regulations
currently in effect, where an employee meets
the specified duties test, is paid on a salary
basis, and is paid a salary of at least the
amount specified in the regulations, the em-
ploying office may make deductions from
the employee’s salary for any hours taken as
intermittent or reduced FMLA leave within
a workweek, without affecting the exempt
status of the employee. The fact that an em-
ploying office provides FMLA leave, whether
paid or unpaid, or maintains any records re-
garding FMLA leave, will not be relevant to
the determination whether an employee is
exempt within the meaning of the Board’s
regulations at part 541.

(b) For an employee paid in accordance
with a fluctuating workweek method of pay-
ment for overtime, where permitted by sec-
tion 203 of the CAA (2 U.S.C. 1313), the em-
ploying office, during the period in which
intermittent or reduced schedule FMLA
leave is scheduled to be taken, may com-
pensate an employee on an hourly basis and
pay only for the hours the employee works,
including time and one-half the employee’s
regular rate for overtime hours. The change
to payment on an hourly basis would include
the entire period during which the employee
is taking intermittent leave, including
weeks in which no leave is taken. The hourly
rate shall be determined by dividing the em-
ployee’s weekly salary by the employee’s
normal or average schedule of hours worked
during weeks in which FMLA leave is not
being taken. If an employing office chooses
to follow this exception from the fluctuating
workweek method of payment, the employ-
ing office must do so uniformly, with respect
to all employees paid on a fluctuating work-
week basis for whom FMLA leave is taken on
an intermittent or reduced leave schedule
basis. If an employing office does not elect to
convert the employee’s compensation to
hourly pay, no deduction may be taken for
FMLA leave absences. Once the need for
intermittent or reduced scheduled leave is
over, the employee may be restored to pay-
ment on a fluctuating work week basis.

(c) This special exception to the ‘‘salary
basis’’ requirements of the FLSA exemption
or fluctuating workweek payment require-
ments applies only to employees of employ-
ing offices who are eligible for FMLA leave,
and to leave which qualifies as (one of the
four types of) FMLA leave. Hourly or other
deductions which are not in accordance with
the Board’s regulations at part 541 or with a
permissible fluctuating workweek method of
payment for overtime may not be taken, for
example, where the employee has not worked
long enough to be eligible for FMLA leave
without potentially affecting the employee’s
eligibility for exemption. Nor may deduc-
tions which are not permitted by the Board’s
regulations at part 541 or by a permissible

fluctuating workweek method of payment
for overtime be taken from such an employ-
ee’s salary for any leave which does not qual-
ify as FMLA leave, for example, deductions
from an employee’s pay for leave required
under an employing office’s policy or prac-
tice for a reason which does not qualify as
FMLA leave, e.g., leave to care for a grand-
parent or for a medical condition which does
not qualify as a serious health condition; or
for leave which is more generous than pro-
vided by FMLA as made applicable by the
CAA, such as leave in excess of 12 weeks in
a year. The employing office may comply
with the employing office’s own policy prac-
tice under these circumstances and maintain
the employee’s eligibility for exemption or
for the fluctuating workweek method of pay
by not taking hourly deductions from the
employee’s pay, in accordance with FLSA re-
quirements, or may take such deductions,
treating the employee as an ‘‘hourly’’ em-
ployee and pay overtime premium pay for
hours worked over 40 in a workweek.
§ 825.207 Is FMLA leave paid or unpaid?

(a) Generally, FMLA leave is unpaid. How-
ever, under the circumstances described in
this section, FMLA, as made applicable by
the CAA, permits an eligible employee to
choose to substitute paid leave for FMLA
leave. If an employee does not choose to sub-
stitute accrued paid leave, the employing of-
fice may require the employee to substitute
accrued paid leave for FMLA leave.

(b) Where an employee has earned or ac-
crued paid vacation, personal or family
leave, that paid leave may be substituted for
all or part of any (otherwise) unpaid FMLA
leave relating to birth, placement of a child
for adoption or foster care, or care for a
spouse, child or parent who has a serious
health condition. The term ‘‘family leave’’ as
used in FMLA refers to paid leave provided
by the employing office covering the particu-
lar circumstances for which the employee
seeks leave for either the birth of a child and
to care for such child, placement of a child
for adoption or foster care, or care for a
spouse, child or parent with a serious health
condition. For example, if the employing of-
fice’s leave plan allows use of family leave to
care for a child but not for a parent, the em-
ploying office is not required to allow ac-
crued family leave to be substituted for
FMLA leave used to care for a parent.

(c) Substitution of paid accrued vacation,
personal, or medical/sick leave may be made
for any (otherwise) unpaid FMLA leave need-
ed to care for a family member or the em-
ployee’s own serious health condition. Sub-
stitution of paid sick/medical leave may be
elected to the extent the circumstances meet
the employing office’s usual requirements
for the use of sick/medical leave. An employ-
ing office is not required to allow substi-
tution of paid sick or medical leave for un-
paid FMLA leave ‘‘in any situation’’ where
the employing office’s uniform policy would
not normally allow such paid leave. An em-
ployee, therefore, has a right to substitute
paid medical/sick leave to care for a seri-
ously ill family member only if the employ-
ing office’s leave plan allows paid leave to be
used for that purpose. Similarly, an em-
ployee does not have a right to substitute
paid medical/sick leave for a serious health
condition which is not covered by the em-
ploying office’s leave plan.

(d)(1) Disability leave for the birth of a
child would be considered FMLA leave for a
serious health condition and counted in the
12 weeks of leave permitted under FMLA as
made applicable by the CAA. Because the
leave pursuant to a temporary disability
benefit plan is not unpaid, the provision for
substitution of paid leave is inapplicable.
However, the employing office may des-

ignate the leave as FMLA leave and count
the leave as running concurrently for pur-
poses of both the benefit plan and the FMLA
leave entitlement. If the requirements to
qualify for payments pursuant to the em-
ploying office’s temporary disability plan
are more stringent than those of FMLA as
made applicable by the CAA, the employee
must meet the more stringent requirements
of the plan, or may choose not to meet the
requirements of the plan and instead receive
no payments from the plan and use unpaid
FMLA leave or substitute available accrued
paid leave.

(2) The FMLA as made applicable by the
CAA provides that a serious health condition
may result from injury to the employee ‘‘on
or off’’ the job. If the employing office des-
ignates the leave as FMLA leave in accord-
ance with § 825.208, the employee’s FMLA 12-
week leave entitlement may run concur-
rently with a workers’ compensation absence
when the injury is one that meets the cri-
teria for a serious health condition. As the
workers’ compensation absence is not unpaid
leave, the provision for substitution of the
employee’s accrued paid leave is not applica-
ble. However, if the health care provider
treating the employee for the workers’ com-
pensation injury certifies the employee is
able to return to a ‘‘light duty job’’ but is
unable to return to the same or equivalent
job, the employee may decline the employing
office’s offer of a ‘‘light duty job’’. As a re-
sult the employee may lose workers’ com-
pensation payments, but is entitled to re-
main on unpaid FMLA leave until the 12-
week entitlement is exhausted. As of the
date workers’ compensation benefits cease,
the substitution provision becomes applica-
ble and either the employee may elect or the
employing office may require the use of ac-
crued paid leave. See also §§ 825.210(f),
825.216(d), 825.220(d), 825.307(a)(1) and 825.702
(d) (1) and (2) regarding the relationship be-
tween workers’ compensation absences and
FMLA leave.

(e) Paid vacation or personal leave, includ-
ing leave earned or accrued under plans al-
lowing ‘‘paid time off,’’ may be substituted,
at either the employee’s or the employing of-
fice’s option, for any qualified FMLA leave.
No limitations may be placed by the employ-
ing office on substitution of paid vacation or
personal leave for these purposes.

(f) If neither the employee nor the employ-
ing office elects to substitute paid leave for
unpaid FMLA leave under the above condi-
tions and circumstances, the employee will
remain entitled to all the paid leave which is
earned or accrued under the terms of the em-
ploying office’s plan.

(g) If an employee uses paid leave under
circumstances which do not qualify as FMLA
leave, the leave will not count against the 12
weeks of FMLA leave to which the employee
is entitled. For example, paid sick leave used
for a medical condition which is not a seri-
ous health condition does not count against
the 12 weeks of FMLA leave entitlement.

(h) When an employee or employing office
elects to substitute paid leave (of any type)
for unpaid FMLA leave under circumstances
permitted by these regulations, and the em-
ploying office’s procedural requirements for
taking that kind of leave are less stringent
than the requirements of FMLA as made ap-
plicable by the CAA (e.g., notice or certifi-
cation requirements), only the less stringent
requirements may be imposed. An employee
who complies with an employing office’s less
stringent leave plan requirements in such
cases may not have leave for an FMLA pur-
pose delayed or denied on the grounds that
the employee has not complied with stricter
requirements of FMLA as made applicable
by the CAA. However, where accrued paid va-
cation or personal leave is substituted for
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unpaid FMLA leave for a serious health con-
dition, an employee may be required to com-
ply with any less stringent medical certifi-
cation requirements of the employing of-
fice’s sick leave program. See §§ 825.302(g),
825.305(e) and 825.306(c).

(i) Compensatory time off, if any is author-
ized under applicable law, is not a form of ac-
crued paid leave that an employing office
may require the employee to substitute for
unpaid FMLA leave. The employee may re-
quest to use his/her balance of compensatory
time for an FMLA reason. If the employing
office permits the accrual of compensatory
time to be used in compliance with applica-
ble Board regulations, the absence which is
paid from the employee’s accrued compen-
satory time ‘‘account’’ may not be counted
against the employee’s FMLA leave entitle-
ment.
§ 825.208 Under what circumstances may an

employing office designate leave, paid or
unpaid, as FMLA leave and, as a result, en-
able leave to be counted against the employ-
ee’s total FMLA leave entitlement?

(a) In all circumstances, it is the employ-
ing office’s responsibility to designate leave,
paid or unpaid, as FMLA-qualifying, and to
give notice of the designation to the em-
ployee as provided in this section. In the
case of intermittent leave or leave on a re-
duced schedule, only one such notice is re-
quired unless the circumstances regarding
the leave have changed. The employing of-
fice’s designation decision must be based
only on information received from the em-
ployee or the employee’s spokesperson (e.g.,
if the employee is incapacitated, the employ-
ee’s spouse, adult child, parent, doctor, etc.,
may provide notice to the employing office
of the need to take FMLA leave). In any cir-
cumstance where the employing office does
not have sufficient information about the
reason for an employee’s use of paid leave,
the employing office should inquire further
of the employee or the spokesperson to as-
certain whether the paid leave is potentially
FMLA- qualifying.

(1) An employee giving notice of the need
for unpaid FMLA leave must explain the rea-
sons for the needed leave so as to allow the
employing office to determine that the leave
qualifies under the FMLA, as made applica-
ble by the CAA. If the employee fails to ex-
plain the reasons, leave may be denied. In
many cases, in explaining the reasons for a
request to use paid leave, especially when
the need for the leave was unexpected or un-
foreseen, an employee will provide sufficient
information for the employing office to des-
ignate the paid leave as FMLA leave. An em-
ployee using accrued paid leave, especially
vacation or personal leave, may in some
cases not spontaneously explain the reasons
or their plans for using their accrued leave.

(2) As noted in § 825.302(c), an employee giv-
ing notice of the need for unpaid FMLA leave
does not need to expressly assert rights
under the FMLA as made applicable by the
CAA or even mention the FMLA to meet his
or her obligation to provide notice, though
the employee would need to state a qualify-
ing reason for the needed leave. An employee
requesting or notifying the employing office
of an intent to use accrued paid leave, even
if for a purpose covered by FMLA, would not
need to assert such right either. However, if
an employee requesting to use paid leave for
an FMLA-qualifying purpose does not ex-
plain the reason for the leave consistent
with the employing office’s established pol-
icy or practice and the employing office de-
nies the employee’s request, the employee
will need to provide sufficient information to
establish an FMLA-qualifying reason for the
needed leave so that the employing office is
aware of the employee’s entitlement (i.e.,

that the leave may not be denied) and, then,
may designate that the paid leave be appro-
priately counted against (substituted for)
the employee’s 12-week entitlement. Simi-
larly, an employee using accrued paid vaca-
tion leave who seeks an extension of unpaid
leave for an FMLA-qualifying purpose will
need to state the reason. If this is due to an
event which occurred during the period of
paid leave, the employing office may count
the leave used after the FMLA-qualifying
event against the employee’s 12-week enti-
tlement.

(b)(1) Once the employing office has ac-
quired knowledge that the leave is being
taken for an FMLA required reason, the em-
ploying office must promptly (within two
business days absent extenuating cir-
cumstances) notify the employee that the
paid leave is designated and will be counted
as FMLA leave. If there is a dispute between
an employing office and an employee as to
whether paid leave qualifies as FMLA leave,
it should be resolved through discussions be-
tween the employee and the employing of-
fice. Such discussions and the decision must
be documented.

(2) The employing office’s notice to the
employee that the leave has been designated
as FMLA leave may be orally or in writing.
If the notice is oral, it shall be confirmed in
writing, no later than the following payday
(unless the payday is less than one week
after the oral notice, in which case the no-
tice must be no later than the subsequent
payday). The written notice may be in any
form, including a notation on the employee’s
pay stub.

(c) If the employing office requires paid
leave to be substituted for unpaid leave, or
that paid leave taken under an existing leave
plan be counted as FMLA leave, this decision
must be made by the employing office within
two business days of the time the employee
gives notice of the need for leave, or, where
the employing office does not initially have
sufficient information to make a determina-
tion, when the employing office determines
that the leave qualifies as FMLA leave if
this happens later. The employing office’s
designation must be made before the leave
starts, unless the employing office does not
have sufficient information as to the em-
ployee’s reason for taking the leave until
after the leave commenced. If the employing
office has the requisite knowledge to make a
determination that the paid leave is for an
FMLA reason at the time the employee ei-
ther gives notice of the need for leave or
commences leave and fails to designate the
leave as FMLA leave (and so notify the em-
ployee in accordance with paragraph (b)), the
employing office may not designate leave as
FMLA leave retroactively, and may des-
ignate only prospectively as of the date of
notification to the employee of the designa-
tion. In such circumstances, the employee is
subject to the full protections of the FMLA,
as made applicable by the CAA, but none of
the absence preceding the notice to the em-
ployee of the designation may be counted
against the employee’s 12-week FMLA leave
entitlement.

(d) If the employing office learns that
leave is for an FMLA purpose after leave has
begun, such as when an employee gives no-
tice of the need for an extension of the paid
leave with unpaid FMLA leave, the entire or
some portion of the paid leave period may be
retroactively counted as FMLA leave, to the
extent that the leave period qualified as
FMLA leave. For example, an employee is
granted two weeks paid vacation leave for a
skiing trip. In mid-week of the second week,
the employee contacts the employing office
for an extension of leave as unpaid leave and
advises that at the beginning of the second
week of paid vacation leave the employee

suffered a severe accident requiring hos-
pitalization. The employing office may no-
tify the employee that both the extension
and the second week of paid vacation leave
(from the date of the injury) is designated as
FMLA leave. On the other hand, when the
employee takes sick leave that turns into a
serious health condition (e.g., bronchitis that
turns into bronchial pneumonia) and the em-
ployee gives notice of the need for an exten-
sion of leave, the entire period of the serious
health condition may be counted as FMLA
leave.

(e) Employing offices may not designate
leave as FMLA leave after the employee has
returned to work with two exceptions:

(1) If the employee was absent for an
FMLA reason and the employing office did
not learn the reason for the absence until
the employee’s return (e.g., where the em-
ployee was absent for only a brief period),
the employing office may, upon the employ-
ee’s return to work, promptly (within two
business days of the employee’s return to
work) designate the leave retroactively with
appropriate notice to the employee. If leave
is taken for an FMLA reason but the em-
ploying office was not aware of the reason,
and the employee desires that the leave be
counted as FMLA leave, the employee must
notify the employing office within two busi-
ness days of returning to work of the reason
for the leave. In the absence of such timely
notification by the employee, the employee
may not subsequently assert FMLA protec-
tions for the absence.

(2) If the employing office knows the rea-
son for the leave but has not been able to
confirm that the leave qualifies under
FMLA, or where the employing office has re-
quested medical certification which has not
yet been received or the parties are in the
process of obtaining a second or third medi-
cal opinion, the employing office should
make a preliminary designation, and so no-
tify the employee, at the time leave begins,
or as soon as the reason for the leave be-
comes known. Upon receipt of the requisite
information from the employee or of the
medical certification which confirms the
leave is for an FMLA reason, the preliminary
designation becomes final. If the medical
certifications fail to confirm that the reason
for the absence was an FMLA reason, the
employing office must withdraw the designa-
tion (with written notice to the employee).

(f) If, before beginning employment with
an employing office, an employee had been
employed by another employing office, the
subsequent employing office may count
against the employee’s FMLA leave entitle-
ment FMLA leave taken from the prior em-
ploying office, except that, if the FMLA
leave began after the effective of these regu-
lations (or if the FMLA leave was subject to
other applicable requirement under which
the employing office was to have designated
the leave as FMLA leave), the prior employ-
ing office must have properly designated the
leave as FMLA under these regulations or
other applicable requirement.
§ 825.209 Is an employee entitled to benefits

while using FMLA leave?
(a) During any FMLA leave, the employing

office must maintain the employee’s cov-
erage under the Federal Employees Health
Benefits Program or any group health plan
(as defined in the Internal Revenue Code of
1986 at 26 U.S.C. 5000(b)(1)) on the same con-
ditions as coverage would have been provided
if the employee had been continuously em-
ployed during the entire leave period. All
employing offices are subject to the require-
ments of the FMLA, as made applicable by
the CAA, to maintain health coverage. The
definition of ‘‘group health plan’’ is set forth
in § 825.800. For purposes of FMLA, the term
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‘‘group health plan’’ shall not include an in-
surance program providing health coverage
under which employees purchase individual
policies from insurers provided that:

(1) no contributions are made by the em-
ploying office;

(2) participation in the program is com-
pletely voluntary for employees;

(3) the sole functions of the employing of-
fice with respect to the program are, without
endorsing the program, to permit the insurer
to publicize the program to employees, to
collect premiums through payroll deductions
and to remit them to the insurer;

(4) the employing office receives no consid-
eration in the form of cash or otherwise in
connection with the program, other than
reasonable compensation, excluding any
profit, for administrative services actually
rendered in connection with payroll deduc-
tion; and,

(5) the premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

(b) The same group health plan benefits
provided to an employee prior to taking
FMLA leave must be maintained during the
FMLA leave. For example, if family member
coverage is provided to an employee, family
member coverage must be maintained during
the FMLA leave. Similarly, benefit coverage
during FMLA leave for medical care, sur-
gical care, hospital care, dental care, eye
care, mental health counseling, substance
abuse treatment, etc., must be maintained
during leave if provided in an employing of-
fice’s group health plan, including a supple-
ment to a group health plan, whether or not
provided through a flexible spending account
or other component of a cafeteria plan.

(c) If an employing office provides a new
health plan or benefits or changes health
benefits or plans while an employee is on
FMLA leave, the employee is entitled to the
new or changed plan/benefits to the same ex-
tent as if the employee were not on leave.
For example, if an employing office changes
a group health plan so that dental care be-
comes covered under the plan, an employee
on FMLA leave must be given the same op-
portunity as other employees to receive (or
obtain) the dental care coverage. Any other
plan changes (e.g., in coverage, premiums,
deductibles, etc.) which apply to all employ-
ees of the workforce would also apply to an
employee on FMLA leave.

(d) Notice of any opportunity to change
plans or benefits must also be given to an
employee on FMLA leave. If the group
health plan permits an employee to change
from single to family coverage upon the
birth of a child or otherwise add new family
members, such a change in benefits must be
made available while an employee is on
FMLA leave. If the employee requests the
changed coverage it must be provided by the
employing office.

(e) An employee may choose not to retain
group health plan coverage during FMLA
leave. However, when an employee returns
from leave, the employee is entitled to be re-
instated on the same terms as prior to tak-
ing the leave, including family or dependent
coverages, without any qualifying period,
physical examination, exclusion of pre-exist-
ing conditions, etc. See § 825.212(c).

(f) Except as required by the Consolidated
Omnibus Budget Reconciliation Act of 1986
(COBRA) or 5 U.S.C. 8905a, whichever is ap-
plicable, and for ‘‘key’’ employees (as dis-
cussed below), an employing office’s obliga-
tion to maintain health benefits during leave
(and to restore the employee to the same or
equivalent employment) under FMLA ceases
if and when the employment relationship
would have terminated if the employee had
not taken FMLA leave (e.g., if the employ-
ee’s position is eliminated as part of a non-

discriminatory reduction in force and the
employee would not have been transferred to
another position); an employee informs the
employing office of his or her intent not to
return from leave (including before starting
the leave if the employing office is so in-
formed before the leave starts); or the em-
ployee fails to return from leave or contin-
ues on leave after exhausting his or her
FMLA leave entitlement in the 12-month pe-
riod.

(g) If a ‘‘key employee’’ (See § 825.218) does
not return from leave when notified by the
employing office that substantial or grievous
economic injury will result from his or her
reinstatement, the employee’s entitlement
to group health plan benefits continues un-
less and until the employee advises the em-
ploying office that the employee does not de-
sire restoration to employment at the end of
the leave period, or FMLA leave entitlement
is exhausted, or reinstatement is actually
denied.

(h) An employee’s entitlement to benefits
other than group health benefits during a pe-
riod of FMLA leave (e.g., holiday pay) is to
be determined by the employing office’s es-
tablished policy for providing such benefits
when the employee is on other forms of leave
(paid or unpaid, as appropriate).
§ 825.210 How may employees on FMLA leave

pay their share of group health benefit pre-
miums?

(a) Group health plan benefits must be
maintained on the same basis as coverage
would have been provided if the employee
had been continuously employed during the
FMLA leave period. Therefore, any share of
group health plan premiums which had been
paid by the employee prior to FMLA leave
must continue to be paid by the employee
during the FMLA leave period. If premiums
are raised or lowered, the employee would be
required to pay the new premium rates.
Maintenance of health insurance policies
which are not a part of the employing of-
fice’s group health plan, as described in
§ 825.209(a), are the sole responsibility of the
employee. The employee and the insurer
should make necessary arrangements for
payment of premiums during periods of un-
paid FMLA leave.

(b) If the FMLA leave is substituted paid
leave, the employee’s share of premiums
must be paid by the method normally used
during any paid leave, presumably as a pay-
roll deduction.

(c) If FMLA leave is unpaid, the employing
office has a number of options for obtaining
payment from the employee. The employing
office may require that payment be made to
the employing office or to the insurance car-
rier, but no additional charge may be added
to the employee’s premium payment for ad-
ministrative expenses. The employing office
may require employees to pay their share of
premium payments in any of the following
ways:

(1) Payment would be due at the same time
as it would be made if by payroll deduction;

(2) Payment would be due on the same
schedule as payments are made under
COBRA or 5 U.S.C. 8905a, whichever is appli-
cable;

(3) Payment would be prepaid pursuant to
a cafeteria plan at the employee’s option;

(4) The employing office’s existing rules for
payment by employees on ‘‘leave without
pay’’ would be followed, provided that such
rules do not require prepayment (i.e., prior
to the commencement of the leave) of the
premiums that will become due during a pe-
riod of unpaid FMLA leave or payment of
higher premiums than if the employee had
continued to work instead of taking leave;
or,

(5) Another system voluntarily agreed to
between the employing office and the em-

ployee, which may include prepayment of
premiums (e.g., through increased payroll de-
ductions when the need for the FMLA leave
is foreseeable).

(d) The employing office must provide the
employee with advance written notice of the
terms and conditions under which these pay-
ments must be made. (See § 825.301.)

(e) An employing office may not require
more of an employee using FMLA leave than
the employing office requires of other em-
ployees on ‘‘leave without pay.’’

(f) An employee who is receiving payments
as a result of a workers’ compensation injury
must make arrangements with the employ-
ing office for payment of group health plan
benefits when simultaneously taking unpaid
FMLA leave. See paragraph (c) of this section
and § 825.207(d)(2).
§ 825.211 What special health benefits mainte-

nance rules apply to multi-employer health
plans?

(a) A multi-employer health plan is a plan
to which more than one employer is required
to contribute, and which is maintained pur-
suant to one or more collective bargaining
agreements between employee organiza-
tion(s) and the employers.

(b) An employing office under a multi-em-
ployer plan must continue to make contribu-
tions on behalf of an employee using FMLA
leave as though the employee had been con-
tinuously employed, unless the plan contains
an explicit FMLA provision for maintaining
coverage such as through pooled contribu-
tions by all employers party to the plan.

(c) During the duration of an employee’s
FMLA leave, coverage by the group health
plan, and benefits provided pursuant to the
plan, must be maintained at the level of cov-
erage and benefits which were applicable to
the employee at the time FMLA leave com-
menced.

(d) An employee using FMLA leave cannot
be required to use ‘‘banked’’ hours or pay a
greater premium than the employee would
have been required to pay if the employee
had been continuously employed.

(e) As provided in § 825.209(f), group health
plan coverage must be maintained for an em-
ployee on FMLA leave until:

(1) the employee’s FMLA leave entitlement
is exhausted;

(2) the employing office can show that the
employee would have been laid off and the
employment relationship terminated; or,

(3) the employee provides unequivocal no-
tice of intent not to return to work.
§ 825.212 What are the consequences of an em-

ployee’s failure to make timely health plan
premium payments?

(a)(1) In the absence of an established em-
ploying office policy providing a longer grace
period, an employing office’s obligations to
maintain health insurance coverage cease
under FMLA if an employee’s premium pay-
ment is more than 30 days late. In order to
drop the coverage for an employee whose
premium payment is late, the employing of-
fice must provide written notice to the em-
ployee that the payment has not been re-
ceived. Such notice must be mailed to the
employee at least 15 days before coverage is
to cease, advising that coverage will be
dropped on a specified date at least 15 days
after the date of the letter unless the pay-
ment has been received by that date. If the
employing office has established policies re-
garding other forms of unpaid leave that pro-
vide for the employing office to cease cov-
erage retroactively to the date the unpaid
premium payment was due, the employing
office may drop the employee from coverage
retroactively in accordance with that policy,
provided the 15-day notice was given. In the
absence of such a policy, coverage for the
employee may be terminated at the end of
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the 30-day grace period, where the required
15-day notice has been provided.

(2) An employing office has no obligation
regarding the maintenance of a health insur-
ance policy which is not a ‘‘group health
plan.’’ See § 825.209(a).

(3) All other obligations of an employing
office under FMLA would continue; for ex-
ample, the employing office continues to
have an obligation to reinstate an employee
upon return from leave.

(b) The employing office may recover the
employee’s share of any premium payments
missed by the employee for any FMLA leave
period during which the employing office
maintains health coverage by paying the em-
ployee’s share after the premium payment is
missed.

(c) If coverage lapses because an employee
has not made required premium payments,
upon the employee’s return from FMLA
leave the employing office must still restore
the employee to coverage/benefits equivalent
to those the employee would have had if
leave had not been taken and the premium
payment(s) had not been missed, including
family or dependent coverage. See
§ 825.215(d)(1)–(5). In such case, an employee
may not be required to meet any qualifica-
tion requirements imposed by the plan, in-
cluding any new preexisting condition wait-
ing period, to wait for an open season, or to
pass a medical examination to obtain rein-
statement of coverage.
§ 825.213 May an employing office recover costs

it incurred for maintaining ‘‘group health
plan’’ or other non-health benefits coverage
during FMLA leave?

(a) In addition to the circumstances dis-
cussed in § 825.212(b), the share of health plan
premiums paid by or on behalf of the em-
ploying office during a period of unpaid
FMLA leave may be recovered from an em-
ployee if the employee fails to return to
work after the employee’s FMLA leave enti-
tlement has been exhausted or expires, un-
less the reason the employee does not return
is due to:

(1) The continuation, recurrence, or onset
of a serious health condition of the employee
or the employee’s family member which
would otherwise entitle the employee to
leave under FMLA; or

(2) Other circumstances beyond the em-
ployee’s control. Examples of ‘‘other cir-
cumstances beyond the employee’s control’’
are necessarily broad. They include such sit-
uations as where a parent chooses to stay
home with a newborn child who has a serious
health condition; an employee’s spouse is un-
expectedly transferred to a job location more
than 75 miles from the employee’s worksite;
a relative or individual other than an imme-
diate family member has a serious health
condition and the employee is needed to pro-
vide care; the employee is laid off while on
leave; or, the employee is a ‘‘key employee’’
who decides not to return to work upon
being notified of the employing office’s in-
tention to deny restoration because of sub-
stantial and grievous economic injury to the
employing office’s operations and is not rein-
stated by the employing office. Other cir-
cumstances beyond the employee’s control
would not include a situation where an em-
ployee desires to remain with a parent in a
distant city even though the parent no
longer requires the employee’s care, or a par-
ent chooses not to return to work to stay
home with a well, newborn child.

(3) When an employee fails to return to
work because of the continuation, recur-
rence, or onset of a serious health condition,
thereby precluding the employing office
from recovering its (share of) health benefit
premium payments made on the employee’s
behalf during a period of unpaid FMLA leave,

the employing office may require medical
certification of the employee’s or the family
member’s serious health condition. Such cer-
tification is not required unless requested by
the employing office. The employee is re-
quired to provide medical certification in a
timely manner which, for purposes of this
section, is within 30 days from the date of
the employing office’s request. For purposes
of medical certification, the employee may
use the optional form developed for this pur-
pose (see § 825.306(a) and Appendix B of this
part). If the employing office requests medi-
cal certification and the employee does not
provide such certification in a timely man-
ner (within 30 days), or the reason for not re-
turning to work does not meet the test of
other circumstances beyond the employee’s
control, the employing office may recover
100% of the health benefit premiums it paid
during the period of unpaid FMLA leave.

(b) Under some circumstances an employ-
ing office may elect to maintain other bene-
fits, e.g., life insurance, disability insurance,
etc., by paying the employee’s (share of) pre-
miums during periods of unpaid FMLA leave.
For example, to ensure the employing office
can meet its responsibilities to provide
equivalent benefits to the employee upon re-
turn from unpaid FMLA leave, it may be
necessary that premiums be paid continu-
ously to avoid a lapse of coverage. If the em-
ploying office elects to maintain such bene-
fits during the leave, at the conclusion of
leave, the employing office is entitled to re-
cover only the costs incurred for paying the
employee’s share of any premiums whether
or not the employee returns to work.

(c) An employee who returns to work for at
least 30 calendar days is considered to have
‘‘returned’’ to work. An employee who trans-
fers directly from taking FMLA leave to re-
tirement, or who retires during the first 30
days after the employee returns to work, is
deemed to have returned to work.

(d) When an employee elects or an employ-
ing office requires paid leave to be sub-
stituted for FMLA leave, the employing of-
fice may not recover its (share of) health in-
surance or other non-health benefit pre-
miums for any period of FMLA leave covered
by paid leave. Because paid leave provided
under a plan covering temporary disabilities
(including workers’ compensation) is not un-
paid, recovery of health insurance premiums
does not apply to such paid leave.

(e) The amount that self-insured employ-
ing offices may recover is limited to only the
employing office’s share of allowable ‘‘pre-
miums’’ as would be calculated under
COBRA, excluding the 2 percent fee for ad-
ministrative costs.

(f) When an employee fails to return to
work, any health and non-health benefit pre-
miums which this section of the regulations
permits an employing office to recover are a
debt owed by the non-returning employee to
the employing office. The existence of this
debt caused by the employee’s failure to re-
turn to work does not alter the employing
office’s responsibilities for health benefit
coverage and, under a self-insurance plan,
payment of claims incurred during the pe-
riod of FMLA leave. To the extent recovery
is allowed, the employing office may recover
the costs through deduction from any sums
due to the employee (e.g., unpaid wages, va-
cation pay, etc.), provided such deductions do
not otherwise violate applicable wage pay-
ment or other laws. Alternatively, the em-
ploying office may initiate legal action
against the employee to recover such costs.
§ 825.214 What are an employee’s rights on re-

turning to work from FMLA leave?
(a) On return from FMLA leave, an em-

ployee is entitled to be returned to the same
position the employee held when leave com-

menced, or to an equivalent position with
equivalent benefits, pay, and other terms
and conditions of employment. An employee
is entitled to such reinstatement even if the
employee has been replaced or his or her po-
sition has been restructured to accommodate
the employee’s absence. See also § 825.106(e)
for the obligations of employing offices that
are joint employing offices.

(b) If the employee is unable to perform an
essential function of the position because of
a physical or mental condition, including the
continuation of a serious health condition,
the employee has no right to restoration to
another position under the FMLA. However,
the employing office’s obligations may be
governed by the Americans with Disabilities
Act (ADA), as made applicable by the CAA.
See § 825.702.
§ 825.215 What is an equivalent position?

(a) An equivalent position is one that is
virtually identical to the employee’s former
position in terms of pay, benefits and work-
ing conditions, including privileges, per-
quisites and status. It must involve the same
or substantially similar duties and respon-
sibilities, which must entail substantially
equivalent skill, effort, responsibility, and
authority.

(b) If an employee is no longer qualified for
the position because of the employee’s in-
ability to attend a necessary course, renew a
license, fly a minimum number of hours, etc.,
as a result of the leave, the employee shall
be given a reasonable opportunity to fulfill
those conditions upon return to work.

(c) Equivalent Pay. (1) An employee is enti-
tled to any unconditional pay increases
which may have occurred during the FMLA
leave period, such as cost of living increases.
Pay increases conditioned upon seniority,
length of service, or work performed would
not have to be granted unless it is the em-
ploying office’s policy or practice to do so
with respect to other employees on ‘‘leave
without pay.’’ In such case, any pay increase
would be granted based on the employee’s se-
niority, length of service, work performed,
etc., excluding the period of unpaid FMLA
leave. An employee is entitled to be restored
to a position with the same or equivalent
pay premiums, such as a shift differential. If
an employee departed from a position aver-
aging ten hours of overtime (and correspond-
ing overtime pay) each week, an employee is
ordinarily entitled to such a position on re-
turn from FMLA leave.

(2) Many employing offices pay bonuses in
different forms to employees for job-related
performance such as for perfect attendance,
safety (absence of injuries or accidents on
the job) and exceeding production goals. Bo-
nuses for perfect attendance and safety do
not require performance by the employee but
rather contemplate the absence of occur-
rences. To the extent an employee who takes
FMLA leave had met all the requirements
for either or both of these bonuses before
FMLA leave began, the employee is entitled
to continue this entitlement upon return
from FMLA leave, that is, the employee may
not be disqualified for the bonus(es) for the
taking of FMLA leave. See § 825.220 (b) and
(c). A monthly production bonus, on the
other hand, does require performance by the
employee. If the employee is on FMLA leave
during any part of the period for which the
bonus is computed, the employee is entitled
to the same consideration for the bonus as
other employees on paid or unpaid leave (as
appropriate). See paragraph (d)(2) of this sec-
tion.

(d) Equivalent Benefits. ‘‘Benefits’’ include
all benefits provided or made available to
employees by an employing office, including
group life insurance, health insurance, dis-
ability insurance, sick leave, annual leave,



CONGRESSIONAL RECORD — SENATE S3907April 23, 1996
educational benefits, and pensions, regard-
less of whether such benefits are provided by
a practice or written policy of an employing
office through an employee benefit plan.

(1) At the end of an employee’s FMLA
leave, benefits must be resumed in the same
manner and at the same levels as provided
when the leave began, and subject to any
changes in benefit levels that may have
taken place during the period of FMLA leave
affecting the entire work force, unless other-
wise elected by the employee. Upon return
from FMLA leave, an employee cannot be re-
quired to requalify for any benefits the em-
ployee enjoyed before FMLA leave began (in-
cluding family or dependent coverages). For
example, if an employee was covered by a
life insurance policy before taking leave but
is not covered or coverage lapses during the
period of unpaid FMLA leave, the employee
cannot be required to meet any qualifica-
tions, such as taking a physical examina-
tion, in order to requalify for life insurance
upon return from leave. Accordingly, some
employing offices may find it necessary to
modify life insurance and other benefits pro-
grams in order to restore employees to
equivalent benefits upon return from FMLA
leave, make arrangements for continued
payment of costs to maintain such benefits
during unpaid FMLA leave, or pay these
costs subject to recovery from the employee
on return from leave. See § 825.213(b).

(2) An employee may, but is not entitled
to, accrue any additional benefits or senior-
ity during unpaid FMLA leave. Benefits ac-
crued at the time leave began, however, (e.g.,
paid vacation, sick or personal leave to the
extent not substituted for FMLA leave) must
be available to an employee upon return
from leave.

(3) If, while on unpaid FMLA leave, an em-
ployee desires to continue life insurance, dis-
ability insurance, or other types of benefits
for which he or she typically pays, the em-
ploying office is required to follow estab-
lished policies or practices for continuing
such benefits for other instances of leave
without pay. If the employing office has no
established policy, the employee and the em-
ploying office are encouraged to agree upon
arrangements before FMLA leave begins.

(4) With respect to pension and other re-
tirement plans, any period of unpaid FMLA
leave shall not be treated as or counted to-
ward a break in service for purposes of vest-
ing and eligibility to participate. Also, if the
plan requires an employee to be employed on
a specific date in order to be credited with a
year of service for vesting, contributions or
participation purposes, an employee on un-
paid FMLA leave on that date shall be
deemed to have been employed on that date.
However, unpaid FMLA leave periods need
not be treated as credited service for pur-
poses of benefit accrual, vesting and eligi-
bility to participate.

(5) Employees on unpaid FMLA leave are
to be treated as if they continued to work for
purposes of changes to benefit plans. They
are entitled to changes in benefits plans, ex-
cept those which may be dependent upon se-
niority or accrual during the leave period,
immediately upon return from leave or to
the same extent they would have qualified if
no leave had been taken. For example if the
benefit plan is predicated on a pre-estab-
lished number of hours worked each year and
the employee does not have sufficient hours
as a result of taking unpaid FMLA leave, the
benefit is lost. (In this regard, § 825.209 ad-
dresses health benefits.)

(e) Equivalent Terms and Conditions of Em-
ployment. An equivalent position must have
substantially similar duties, conditions, re-
sponsibilities, privileges and status as the
employee’s original position.

(1) The employee must be reinstated to the
same or a geographically proximate worksite

(i.e., one that does not involve a significant
increase in commuting time or distance)
from where the employee had previously
been employed. If the employee’s original
worksite has been closed, the employee is en-
titled to the same rights as if the employee
had not been on leave when the worksite
closed. For example, if an employing office
transfers all employees from a closed work-
site to a new worksite in a different city, the
employee on leave is also entitled to transfer
under the same conditions as if he or she had
continued to be employed.

(2) The employee is ordinarily entitled to
return to the same shift or the same or an
equivalent work schedule.

(3) The employee must have the same or an
equivalent opportunity for bonuses and other
similar discretionary and non-discretionary
payments.

(4) FMLA does not prohibit an employing
office from accommodating an employee’s
request to be restored to a different shift,
schedule, or position which better suits the
employee’s personal needs on return from
leave, or to offer a promotion to a better po-
sition. However, an employee cannot be in-
duced by the employing office to accept a
different position against the employee’s
wishes.

(f) The requirement that an employee be
restored to the same or equivalent job with
the same or equivalent pay, benefits, and
terms and conditions of employment does
not extend to de minimis or intangible,
unmeasurable aspects of the job. However,
restoration to a job slated for lay-off, when
the employee’s original position is not,
would not meet the requirements of an
equivalent position.
§ 825.216 Are there any limitations on an em-

ploying office’s obligation to reinstate an
employee?

(a) An employee has no greater right to re-
instatement or to other benefits and condi-
tions of employment than if the employee
had been continuously employed during the
FMLA leave period. An employing office
must be able to show that an employee
would not otherwise have been employed at
the time reinstatement is requested in order
to deny restoration to employment. For ex-
ample:

(1) If an employee is laid off during the
course of taking FMLA leave and employ-
ment is terminated, the employing office’s
responsibility to continue FMLA leave,
maintain group health plan benefits and re-
store the employee ceases at the time the
employee is laid off, provided the employing
office has no continuing obligations under a
collective bargaining agreement or other-
wise. An employing office would have the
burden of proving that an employee would
have been laid off during the FMLA leave pe-
riod and, therefore, would not be entitled to
restoration.

(2) If a shift has been eliminated, or over-
time has been decreased, an employee would
not be entitled to return to work that shift
or the original overtime hours upon restora-
tion. However, if a position on, for example,
a night shift has been filled by another em-
ployee, the employee is entitled to return to
the same shift on which employed before
taking FMLA leave.

(b) If an employee was hired for a specific
term or only to perform work on a discrete
project, the employing office has no obliga-
tion to restore the employee if the employ-
ment term or project is over and the employ-
ing office would not otherwise have contin-
ued to employ the employee.

(c) In addition to the circumstances ex-
plained above, an employing office may deny
job restoration to salaried eligible employees
(‘‘key employees,’’ as defined in paragraph

(c) of § 825.217) if such denial is necessary to
prevent substantial and grievous economic
injury to the operations of the employing of-
fice; or may delay restoration to an em-
ployee who fails to provide a fitness for duty
certificate to return to work under the con-
ditions described in § 825.310.

(d) If the employee has been on a workers’
compensation absence during which FMLA
leave has been taken concurrently, and after
12 weeks of FMLA leave the employee is un-
able to return to work, the employee no
longer has the protections of FMLA and
must look to the workers’ compensation
statute or ADA, as made applicable by the
CAA, for any relief or protections.
§ 825.217 What is a ‘‘key employee’’?

(a) A ‘‘key employee’’ is a salaried FMLA-
eligible employee who is among the highest
paid 10 percent of all the employees em-
ployed by the employing office within 75
miles of the employee’s worksite.

(b) The term ‘‘salaried’’ means paid on a
salary basis, within the meaning of the
Board’s regulations at part 541, implement-
ing section 203 of the CAA (2 U.S.C. 1313) (re-
garding employees who may qualify as ex-
empt from the minimum wage and overtime
requirements of the FLSA, as made applica-
ble by the CAA, as executive, administrative,
and professional employees).

(c) A ‘‘key employee’’ must be ‘‘among the
highest paid 10 percent’’ of all the employees
both salaried and non-salaried, eligible and—
ineligible—who are employed by the employ-
ing office within 75 miles of the worksite.

(1) In determining which employees are
among the highest paid 10 percent, year-to-
date earnings are divided by weeks worked
by the employee (including weeks in which
paid leave was taken). Earnings include
wages, premium pay, incentive pay, and non-
discretionary and discretionary bonuses.
Earnings do not include incentives whose
value is determined at some future date, e.g.,
benefits or perquisites.

(2) The determination of whether a salaried
employee is among the highest paid 10 per-
cent shall be made at the time the employee
gives notice of the need for leave. No more
than 10 percent of the employing office’s em-
ployees within 75 miles of the worksite may
be ‘‘key employees.’’
§ 825.218 What does ‘‘substantial and grievous

economic injury’’ mean?
(a) In order to deny restoration to a key

employee, an employing office must deter-
mine that the restoration of the employee to
employment will cause ‘‘substantial and
grievous economic injury’’ to the operations
of the employing office, not whether the ab-
sence of the employee will cause such sub-
stantial and grievous injury.

(b) An employing office may take into ac-
count its ability to replace on a temporary
basis (or temporarily do without) the em-
ployee on FMLA leave. If permanent replace-
ment is unavoidable, the cost of then rein-
stating the employee can be considered in
evaluating whether substantial and grievous
economic injury will occur from restoration;
in other words, the effect on the operations
of the employing office of reinstating the
employee in an equivalent position.

(c) A precise test cannot be set for the
level of hardship or injury to the employing
office which must be sustained. If the rein-
statement of a ‘‘key employee’’ threatens
the economic viability of the employing of-
fice, that would constitute ‘‘substantial and
grievous economic injury.’’ A lesser injury
which causes substantial, long-term eco-
nomic injury would also be sufficient. Minor
inconveniences and costs that the employing
office would experience in the normal course
would certainly not constitute ‘‘substantial
and grievous economic injury.’’
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(d) FMLA’s ‘‘substantial and grievous eco-

nomic injury’’ standard is different from and
more stringent than the ‘‘undue hardship’’
test under the ADA (see, also § 825.702).
§ 825.219 What are the rights of a key em-

ployee?
(a) An employing office which believes that

reinstatement may be denied to a key em-
ployee, must give written notice to the em-
ployee at the time the employee gives notice
of the need for FMLA leave (or when FMLA
leave commences, if earlier) that he or she
qualifies as a key employee. At the same
time, the employing office must also fully
inform the employee of the potential con-
sequences with respect to reinstatement and
maintenance of health benefits if the em-
ploying office should determine that sub-
stantial and grievous economic injury to the
employing office’s operations will result if
the employee is reinstated from FMLA
leave. If such notice cannot be given imme-
diately because of the need to determine
whether the employee is a key employee, it
shall be given as soon as practicable after
being notified of a need for leave (or the
commencement of leave, if earlier). It is ex-
pected that in most circumstances there will
be no desire that an employee be denied res-
toration after FMLA leave and, therefore,
there would be no need to provide such no-
tice. However, an employing office who fails
to provide such timely notice will lose its
right to deny restoration even if substantial
and grievous economic injury will result
from reinstatement.

(b) As soon as an employing office makes a
good faith determination, based on the facts
available, that substantial and grievous eco-
nomic injury to its operations will result if
a key employee who has given notice of the
need for FMLA leave or is using FMLA leave
is reinstated, the employing office shall no-
tify the employee in writing of its deter-
mination, that it cannot deny FMLA leave,
and that it intends to deny restoration to
employment on completion of the FMLA
leave. It is anticipated that an employing of-
fice will ordinarily be able to give such no-
tice prior to the employee starting leave.
The employing office must serve this notice
either in person or by certified mail. This no-
tice must explain the basis for the employing
office’s finding that substantial and grievous
economic injury will result, and, if leave has
commenced, must provide the employee a
reasonable time in which to return to work,
taking into account the circumstances, such
as the length of the leave and the urgency of
the need for the employee to return.

(c) If an employee on leave does not return
to work in response to the employing office’s
notification of intent to deny restoration,
the employee continues to be entitled to
maintenance of health benefits and the em-
ploying office may not recover its cost of
health benefit premiums. A key employee’s
rights under FMLA continue unless and
until either the employee gives notice that
he or she no longer wishes to return to work,
or the employing office actually denies rein-
statement at the conclusion of the leave pe-
riod.

(d) After notice to an employee has been
given that substantial and grievous eco-
nomic injury will result if the employee is
reinstated to employment, an employee is
still entitled to request reinstatement at the
end of the leave period even if the employee
did not return to work in response to the em-
ploying office’s notice. The employing office
must then again determine whether there
will be substantial and grievous economic in-
jury from reinstatement, based on the facts
at that time. If it is determined that sub-
stantial and grievous economic injury will
result, the employing office shall notify the

employee in writing (in person or by cer-
tified mail) of the denial of restoration.
§ 825.220 How are employees protected who re-

quest leave or otherwise assert FMLA
rights?

(a) The FMLA, as made applicable by the
CAA, prohibits interference with an employ-
ees’ rights under the law, and with legal pro-
ceedings or inquiries relating to an employ-
ees’ rights. More specifically, the law con-
tains the following employee protections:

(1) An employing office is prohibited from
interfering with, restraining, or denying the
exercise of (or attempts to exercise) any
rights provided by the FMLA as made appli-
cable by the CAA.

(2) An employing office is prohibited from
discharging or in any other way discriminat-
ing against any covered employee (whether
or not an eligible employee) for opposing or
complaining about any unlawful practice
under the FMLA as made applicable by the
CAA.

(3) All employing offices are prohibited
from discharging or in any other way dis-
criminating against any covered employee
(whether or not an eligible employee) be-
cause that covered employee has

(i) Filed any charge, or has instituted (or
caused to be instituted) any proceeding
under or related to the FMLA, as made ap-
plicable by the CAA;

(ii) Given, or is about to give, any informa-
tion in connection with an inquiry or pro-
ceeding relating to a right under the FMLA,
as made applicable by the CAA;

(iii) Testified, or is about to testify, in any
inquiry or proceeding relating to a right
under the FMLA, as made applicable by the
CAA.

(b) Any violations of the FMLA, as made
applicable by the CAA, or of these regula-
tions constitute interfering with, restrain-
ing, or denying the exercise of rights pro-
vided by the FMLA as made applicable by
the CAA. ‘‘Interfering with’’ the exercise of
an employee’s rights would include, for ex-
ample, not only refusing to authorize FMLA
leave, but discouraging an employee from
using such leave. It would also include ma-
nipulation by covered an employing office to
avoid responsibilities under FMLA, for ex-
ample:

(1) [Reserved];
(2) changing the essential functions of the

job in order to preclude the taking of leave;
(3) reducing hours available to work in

order to avoid employee eligibility.
(c) An employing office is prohibited from

discriminating against employees or pro-
spective employees who have used FMLA
leave. For example, if an employee on leave
without pay would otherwise be entitled to
full benefits (other than health benefits), the
same benefits would be required to be pro-
vided to an employee on unpaid FMLA leave.
By the same token, employing offices cannot
use the taking of FMLA leave as a negative
factor in employment actions, such as hir-
ing, promotions or disciplinary actions; nor
can FMLA leave be counted under ‘‘no fault’’
attendance policies.

(d) Employees cannot waive, nor may em-
ploying offices induce employees to waive,
their rights under FMLA. For example, em-
ployees (or their collective bargaining rep-
resentatives) cannot ‘‘trade off’’ the right to
take FMLA leave against some other benefit
offered by the employing office. This does
not prevent an employee’s voluntary and
uncoerced acceptance (not as a condition of
employment) of a ‘‘light duty’’ assignment
while recovering from a serious health condi-
tion (see § 825.702(d)). In such a circumstance
the employee’s right to restoration to the
same or an equivalent position is available
until 12 weeks have passed within the 12-

month period, including all FMLA leave
taken and the period of ‘‘light duty.’’

(e) Covered employees, and not merely eli-
gible employees, are protected from retalia-
tion for opposing (e.g., file a complaint
about) any practice which is unlawful under
the FMLA, as made applicable by the CAA.
They are similarly protected if they oppose
any practice which they reasonably believe
to be a violation of the FMLA, as made ap-
plicable by the CAA or regulations.
SUBPART C—HOW DO EMPLOYEES LEARN OF

THEIR RIGHTS AND OBLIGATIONS UNDER THE
FMLA, AS MADE APPLICABLE BY THE CAA, AND
WHAT CAN AN EMPLOYING OFFICE REQUIRE OF
AN EMPLOYEE?

§ 825.300 [Reserved]
§ 825.301 What notices to employees are re-

quired of employing offices under the FMLA
as made applicable by the CAA?

(a)(1) If an employing office has any eligi-
ble employees and has any written guidance
to employees concerning employee benefits
or leave rights, such as in an employee hand-
book, information concerning both entitle-
ments and employee obligations under the
FMLA, as made applicable by the CAA, must
be included in the handbook or other docu-
ment. For example, if an employing office
provides an employee handbook to all em-
ployees that describes the employing office’s
policies regarding leave, wages, attendance,
and similar matters, the handbook must in-
corporate information on FMLA rights and
responsibilities and the employing office’s
policies regarding the FMLA, as made appli-
cable by the CAA. Informational publica-
tions describing the provisions of the FMLA
as made applicable by the CAA are available
from the Office of Compliance and may be in-
corporated in such employing office hand-
books or written policies.

(2) If such an employing office does not
have written policies, manuals, or handbooks
describing employee benefits and leave pro-
visions, the employing office shall provide
written guidance to an employee concerning
all the employee’s rights and obligations
under the FMLA as made applicable by the
CAA. This notice shall be provided to em-
ployees each time notice is given pursuant to
paragraph (b), and in accordance with the
provisions of that paragraph. Employing of-
fices may duplicate and provide the em-
ployee a copy of the FMLA Fact Sheet avail-
able from the Office of Compliance to pro-
vide such guidance.

(b)(1) The employing office shall also pro-
vide the employee with written notice de-
tailing the specific expectations and obliga-
tions of the employee and explaining any
consequences of a failure to meet these obli-
gations. The written notice must be provided
to the employee in a language in which the
employee is literate. Such specific notice
must include, as appropriate:

(i) that the leave will be counted against
the employee’s annual FMLA leave entitle-
ment (see § 825.208);

(ii) any requirements for the employee to
furnish medical certification of a serious
health condition and the consequences of
failing to do so (see § 825.305);

(iii) the employee’s right to substitute paid
leave and whether the employing office will
require the substitution of paid leave, and
the conditions related to any substitution;

(iv) any requirement for the employee to
make any premium payments to maintain
health benefits and the arrangements for
making such payments (see § 825.210), and the
possible consequences of failure to make
such payments on a timely basis (i.e., the
circumstances under which coverage may
lapse);

(v) any requirement for the employee to
present a fitness-for-duty certificate to be
restored to employment (see § 825.310);
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(vi) the employee’s status as a ‘‘key em-

ployee’’ and the potential consequence that
restoration may be denied following FMLA
leave, explaining the conditions required for
such denial (see § 825.218);

(vii) the employee’s right to restoration to
the same or an equivalent job upon return
from leave (see §§ 825.214 and 825.604); and,

(viii) the employee’s potential liability for
payment of health insurance premiums paid
by the employing office during the employ-
ee’s unpaid FMLA leave if the employee fails
to return to work after taking FMLA leave
(see § 825.213).

(2) The specific notice may include other
information—e.g., whether the employing of-
fice will require periodic reports of the em-
ployee’s status and intent to return to work,
but is not required to do so. A prototype no-
tice is contained in Appendix D of this part,
or may be obtained from the Office of Com-
pliance, which employing offices may adapt
for their use to meet these specific notice re-
quirements.

(c) Except as provided in this subpara-
graph, the written notice required by para-
graph (b) (and by subparagraph (a)(2) where
applicable) must be provided to the employee
no less often than the first time in each six-
month period that an employee gives notice
of the need for FMLA leave (if FMLA leave
is taken during the six-month period). The
notice shall be given within a reasonable
time after notice of the need for leave is
given by the employee—within one or two
business days if feasible. If leave has already
begun, the notice should be mailed to the
employee’s address of record.

(1) If the specific information provided by
the notice changes with respect to a subse-
quent period of FMLA leave during the six-
month period, the employing office shall,
within one or two business days of receipt of
the employee’s notice of need for leave, pro-
vide written notice referencing the prior no-
tice and setting forth any of the information
in subparagraph (b) which has changed. For
example, if the initial leave period were paid
leave and the subsequent leave period would
be unpaid leave, the employing office may
need to give notice of the arrangements for
making premium payments.

(2)(i) Except as provided in subparagraph
(ii), if the employing office is requiring medi-
cal certification or a ‘‘fitness-for-duty’’ re-
port, written notice of the requirement shall
be given with respect to each employee no-
tice of a need for leave.

(ii) Subsequent written notification shall
not be required if the initial notice in the
six-month period and the employing office
handbook or other written documents (if
any) describing the employing office’s leave
policies, clearly provided that certification
or a ‘‘fitness-for-duty’’ report would be re-
quired (e.g., by stating that certification
would be required in all cases, by stating
that certification would be required in all
cases in which leave of more than a specified
number of days is taken, or by stating that
a ‘‘fitness-for-duty’’ report would be required
in all cases for back injuries for employees
in a certain occupation). Where subsequent
written notice is not required, at least oral
notice shall be provided. (See § 825.305(a).)

(d) Employing offices are also expected to
responsively answer questions from employ-
ees concerning their rights and responsibil-
ities under the FMLA as made applicable
under the CAA.

(e) Employing offices furnishing FMLA-re-
quired notices to sensory impaired individ-
uals must also comply with all applicable re-
quirements under law.

(f) If an employing office fails to provide
notice in accordance with the provisions of
this section, the employing office may not
take action against an employee for failure

to comply with any provision required to be
set forth in the notice.
§ 825.302 What notice does an employee have to

give an employing office when the need for
FMLA leave is foreseeable?

(a) An employee must provide the employ-
ing office at least 30 days advance notice be-
fore FMLA leave is to begin if the need for
the leave is foreseeable based on an expected
birth, placement for adoption or foster care,
or planned medical treatment for a serious
health condition of the employee or of a fam-
ily member. If 30 days notice is not prac-
ticable, such as because of a lack of knowl-
edge of approximately when leave will be re-
quired to begin, a change in circumstances,
or a medical emergency, notice must be
given as soon as practicable. For example, an
employee’s health condition may require
leave to commence earlier than anticipated
before the birth of a child. Similarly, little
opportunity for notice may be given before
placement for adoption. Whether the leave is
to be continuous or is to be taken intermit-
tently or on a reduced schedule basis, notice
need only be given one time, but the em-
ployee shall advise the employing office as
soon as practicable if dates of scheduled
leave change or are extended, or were ini-
tially unknown.

(b) ‘‘As soon as practicable’’ means as soon
as both possible and practical, taking into
account all of the facts and circumstances in
the individual case. For foreseeable leave
where it is not possible to give as much as 30
days notice, ‘‘as soon as practicable’’ ordi-
narily would mean at least verbal notifica-
tion to the employing office within one or
two business days of when the need for leave
becomes known to the employee.

(c) An employee shall provide at least
verbal notice sufficient to make the employ-
ing office aware that the employee needs
FMLA-qualifying leave, and the anticipated
timing and duration of the leave. The em-
ployee need not expressly assert rights under
the FMLA as made applicable by the CAA, or
even mention the FMLA, but may only state
that leave is needed for an expected birth or
adoption, for example. The employing office
should inquire further of the employee if it is
necessary to have more information about
whether FMLA leave is being sought by the
employee, and obtain the necessary details
of the leave to be taken. In the case of medi-
cal conditions, the employing office may find
it necessary to inquire further to determine
if the leave is because of a serious health
condition and may request medical certifi-
cation to support the need for such leave (see
§ 825.305).

(d) An employing office may also require
an employee to comply with the employing
office’s usual and customary notice and pro-
cedural requirements for requesting leave.
For example, an employing office may re-
quire that written notice set forth the rea-
sons for the requested leave, the anticipated
duration of the leave, and the anticipated
start of the leave. However, failure to follow
such internal employing office procedures
will not permit an employing office to dis-
allow or delay an employee’s taking FMLA
leave if the employee gives timely verbal or
other notice.

(e) When planning medical treatment, the
employee must consult with the employing
office and make a reasonable effort to sched-
ule the leave so as not to disrupt unduly the
employing office’s operations, subject to the
approval of the health care provider. Em-
ployees are ordinarily expected to consult
with their employing offices prior to the
scheduling of treatment in order to work out
a treatment schedule which best suits the
needs of both the employing office and the
employee. If an employee who provides no-

tice of the need to take FMLA leave on an
intermittent basis for planned medical treat-
ment neglects to consult with the employing
office to make a reasonable attempt to ar-
range the schedule of treatments so as not to
unduly disrupt the employing office’s oper-
ations, the employing office may initiate
discussions with the employee and require
the employee to attempt to make such ar-
rangements, subject to the approval of the
health care provider.

(f) In the case of intermittent leave or
leave on a reduced leave schedule which is
medically necessary, an employee shall ad-
vise the employing office, upon request, of
the reasons why the intermittent/reduced
leave schedule is necessary and of the sched-
ule for treatment, if applicable. The em-
ployee and employing office shall attempt to
work out a schedule which meets the em-
ployee’s needs without unduly disrupting the
employing office’s operations, subject to the
approval of the health care provider.

(g) An employing office may waive employ-
ees’ FMLA notice requirements. In addition,
an employing office may not require compli-
ance with stricter FMLA notice require-
ments where the provisions of a collective
bargaining agreement or applicable leave
plan allow less advance notice to the em-
ploying office. For example, if an employee
(or employing office) elects to substitute
paid vacation leave for unpaid FMLA leave
(see § 825.207), and the employing office’s paid
vacation leave plan imposes no prior notifi-
cation requirements for taking such vaca-
tion leave, no advance notice may be re-
quired for the FMLA leave taken in these
circumstances. On the other hand, FMLA no-
tice requirements would apply to a period of
unpaid FMLA leave, unless the employing of-
fice imposes lesser notice requirements on
employees taking leave without pay.

§ 825.303 What are the requirements for an em-
ployee to furnish notice to an employing of-
fice where the need for FMLA leave is not
foreseeable?

(a) When the approximate timing of the
need for leave is not foreseeable, an em-
ployee should give notice to the employing
office of the need for FMLA leave as soon as
practicable under the facts and cir-
cumstances of the particular case. It is ex-
pected that an employee will give notice to
the employing office within no more than
one or two working days of learning of the
need for leave, except in extraordinary cir-
cumstances where such notice is not feasible.
In the case of a medical emergency requiring
leave because of an employee’s own serious
health condition or to care for a family
member with a serious health condition,
written advance notice pursuant to an em-
ploying office’s internal rules and procedures
may not be required when FMLA leave is in-
volved.

(b) The employee should provide notice to
the employing office either in person or by
telephone, telegraph, facsimile (‘‘fax’’) ma-
chine or other electronic means. Notice may
be given by the employee’s spokesperson
(e.g., spouse, adult family member or other
responsible party) if the employee is unable
to do so personally. The employee need not
expressly assert rights under the FMLA, as
made applicable by the CAA, or even men-
tion the FMLA, but may only state that
leave is needed. The employing office will be
expected to obtain any additional required
information through informal means. The
employee or spokesperson will be expected to
provide more information when it can read-
ily be accomplished as a practical matter,
taking into consideration the exigencies of
the situation.
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§ 825.304 What recourse do employing offices

have if employees fail to provide the re-
quired notice?

(a) An employing office may waive employ-
ees’ FMLA notice obligations or the employ-
ing office’s own internal rules on leave no-
tice requirements.

(b) If an employee fails to give 30 days no-
tice for foreseeable leave with no reasonable
excuse for the delay, the employing office
may delay the taking of FMLA leave until at
least 30 days after the date the employee
provides notice to the employing office of
the need for FMLA leave.

(c) In all cases, in order for the onset of an
employee’s FMLA leave to be delayed due to
lack of required notice, it must be clear that
the employee had actual notice of the FMLA
notice requirements. This condition would be
satisfied by the employing office’s proper
posting, at the worksite where the employee
is employed, of the information regarding
the FMLA provided (pursuant to section
301(h)(2) of the CAA, 2 U.S.C. 1381(h)(2)) by
the Office of Compliance to the employing
office in a manner suitable for posting. Fur-
thermore, the need for leave and the approxi-
mate date leave would be taken must have
been clearly foreseeable to the employee 30
days in advance of the leave. For example,
knowledge that an employee would receive a
telephone call about the availability of a
child for adoption at some unknown point in
the future would not be sufficient.
§ 825.305 When must an employee provide medi-

cal certification to support FMLA leave?
(a) An employing office may require that

an employee’s leave to care for the employ-
ee’s seriously-ill spouse, son, daughter, or
parent, or due to the employee’s own serious
health condition that makes the employee
unable to perform one or more of the essen-
tial functions of the employee’s position, be
supported by a certification issued by the
health care provider of the employee or the
employee’s ill family member. An employing
office must give notice of a requirement for
medical certification each time a certifi-
cation is required; such notice must be writ-
ten notice whenever required by § 825.301. An
employing office’s oral request to an em-
ployee to furnish any subsequent medical
certification is sufficient.

(b) When the leave is foreseeable and at
least 30 days notice has been provided, the
employee should provide the medical certifi-
cation before the leave begins. When this is
not possible, the employee must provide the
requested certification to the employing of-
fice within the time frame requested by the
employing office (which must allow at least
15 calendar days after the employing office’s
request), unless it is not practicable under
the particular circumstances to do so despite
the employee’s diligent, good faith efforts.

(c) In most cases, the employing office
should request that an employee furnish cer-
tification from a health care provider at the
time the employee gives notice of the need
for leave or within two business days there-
after, or, in the case of unforeseen leave,
within two business days after the leave
commences. The employing office may re-
quest certification at some later date if the
employing office later has reason to question
the appropriateness of the leave or its dura-
tion.

(d) At the time the employing office re-
quests certification, the employing office
must also advise an employee of the antici-
pated consequences of an employee’s failure
to provide adequate certification. The em-
ploying office shall advise an employee
whenever the employing office finds a cer-
tification incomplete, and provide the em-
ployee a reasonable opportunity to cure any
such deficiency.

(e) If the employing office’s sick or medical
leave plan imposes medical certification re-
quirements that are less stringent than the
certification requirements of these regula-
tions, and the employee or employing office
elects to substitute paid sick, vacation, per-
sonal or family leave for unpaid FMLA leave
where authorized (see § 825.207), only the em-
ploying office’s less stringent sick leave cer-
tification requirements may be imposed.
§ 825.306 How much information may be re-

quired in medical certifications of a serious
health condition?

(a) The Office of Compliance has made
available an optional form (‘‘Certification of
Physician or Practitioner’’) for employees’
(or their family members’) use in obtaining
medical certification, including second and
third opinions, from health care providers
that meets FMLA’s certification require-
ments. (See Appendix B to these regulations.)
This optional form reflects certification re-
quirements so as to permit the health care
provider to furnish appropriate medical in-
formation within his or her knowledge.

(b) The Certification of Physician or Prac-
titioner form is modeled closely on Form
WH–380, as revised, which was developed by
the Department of Labor (see 29 C.F.R. Part
825, Appendix B). The employing office may
use the Office of Compliance’s form, or Form
WH–380, as revised, or another form contain-
ing the same basic information; however, no
additional information may be required. In
all instances the information on the form
must relate only to the serious health condi-
tion for which the current need for leave ex-
ists. The form identifies the health care pro-
vider and type of medical practice (including
pertinent specialization, if any), makes max-
imum use of checklist entries for ease in
completing the form, and contains required
entries for:

(1) A certification as to which part of the
definition of ‘‘serious health condition’’ (see
§ 825.114), if any, applies to the patient’s con-
dition, and the medical facts which support
the certification, including a brief statement
as to how the medical facts meet the criteria
of the definition.

(2)(i) The approximate date the serious
health condition commenced, and its prob-
able duration, including the probable dura-
tion of the patient’s present incapacity (de-
fined to mean inability to work, attend
school or perform other regular daily activi-
ties due to the serious health condition,
treatment therefor, or recovery therefrom) if
different.

(ii) Whether it will be necessary for the
employee to take leave intermittently or to
work on a reduced leave schedule basis (i.e.,
part-time) as a result of the serious health
condition (see § 825.117 and § 825.203), and if
so, the probable duration of such schedule.

(iii) If the condition is pregnancy or a
chronic condition within the meaning of
§ 825.114(a)(2)(iii), whether the patient is pres-
ently incapacitated and the likely duration
and frequency of episodes of incapacity.

(3)(i)(A) If additional treatments will be re-
quired for the condition, an estimate of the
probable number of such treatments.

(B) If the patient’s incapacity will be inter-
mittent, or will require a reduced leave
schedule, an estimate of the probable num-
ber and interval between such treatments,
actual or estimated dates of treatment if
known, and period required for recovery if
any.

(ii) If any of the treatments referred to in
subparagraph (i) will be provided by another
provider of health services (e.g., physical
therapist), the nature of the treatments.

(iii) If a regimen of continuing treatment
by the patient is required under the super-
vision of the health care provider, a general
description of the regimen (see § 825.114(b)).

(4) If medical leave is required for the em-
ployee’s absence from work because of the
employee’s own condition (including ab-
sences due to pregnancy or a chronic condi-
tion), whether the employee:

(i) is unable to perform work of any kind;
(ii) is unable to perform any one or more of

the essential functions of the employee’s po-
sition, including a statement of the essential
functions the employee is unable to perform
(see § 825.115), based on either information
provided on a statement from the employing
office of the essential functions of the posi-
tion or, if not provided, discussion with the
employee about the employee’s job func-
tions; or

(iii) must be absent from work for treat-
ment.

(5)(i) If leave is required to care for a fam-
ily member of the employee with a serious
health condition, whether the patient re-
quires assistance for basic medical or per-
sonal needs or safety, or for transportation;
or if not, whether the employee’s presence to
provide psychological comfort would be ben-
eficial to the patient or assist in the pa-
tient’s recovery. The employee is required to
indicate on the form the care he or she will
provide and an estimate of the time period.

(ii) If the employee’s family member will
need care only intermittently or on a re-
duced leave schedule basis (i.e., part-time),
the probable duration of the need.

(c) If the employing office’s sick or medical
leave plan requires less information to be
furnished in medical certifications than the
certification requirements of these regula-
tions, and the employee or employing office
elects to substitute paid sick, vacation, per-
sonal or family leave for unpaid FMLA leave
where authorized (see § 825.207), only the em-
ploying office’s lesser sick leave certification
requirements may be imposed.
§ 825.307 What may an employing office do if it

questions the adequacy of a medical certifi-
cation?

(a) If an employee submits a complete cer-
tification signed by the health care provider,
the employing office may not request addi-
tional information from the employee’s
health care provider. However, a health care
provider representing the employing office
may contact the employee’s health care pro-
vider, with the employee’s permission, for
purposes of clarification and authenticity of
the medical certification.

(1) If an employee is on FMLA leave run-
ning concurrently with a workers’ compensa-
tion absence, and the provisions of the work-
ers’ compensation statute permit the em-
ploying office or the employing office’s rep-
resentative to have direct contact with the
employee’s workers’ compensation health
care provider, the employing office may fol-
low the workers’ compensation provisions.

(2) An employing office that has reason to
doubt the validity of a medical certification
may require the employee to obtain a second
opinion at the employing office’s expense.
Pending receipt of the second (or third) med-
ical opinion, the employee is provisionally
entitled to the benefits of the FMLA as made
applicable by the CAA, including mainte-
nance of group health benefits. If the certifi-
cations do not ultimately establish the em-
ployee’s entitlement to FMLA leave, the
leave shall not be designated as FMLA leave
and may be treated as paid or unpaid leave
under the employing office’s established
leave policies. The employing office is per-
mitted to designate the health care provider
to furnish the second opinion, but the se-
lected health care provider may not be em-
ployed on a regular basis by the employing
office. See also paragraphs (e) and (f) of this
section.

(b) The employing office may not regularly
contract with or otherwise regularly utilize
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the services of the health care provider fur-
nishing the second opinion unless the em-
ploying office is located in an area where ac-
cess to health care is extremely limited (e.g.,
a rural area where no more than one or two
doctors practice in the relevant specialty in
the vicinity).

(c) If the opinions of the employee’s and
the employing office’s designated health care
providers differ, the employing office may
require the employee to obtain certification
from a third health care provider, again at
the employing office’s expense. This third
opinion shall be final and binding. The third
health care provider must be designated or
approved jointly by the employing office and
the employee. The employing office and the
employee must each act in good faith to at-
tempt to reach agreement on whom to select
for the third opinion provider. If the employ-
ing office does not attempt in good faith to
reach agreement, the employing office will
be bound by the first certification. If the em-
ployee does not attempt in good faith to
reach agreement, the employee will be bound
by the second certification. For example, an
employee who refuses to agree to see a doc-
tor in the specialty in question may be fail-
ing to act in good faith. On the other hand,
an employing office that refuses to agree to
any doctor on a list of specialists in the ap-
propriate field provided by the employee and
whom the employee has not previously con-
sulted may be failing to act in good faith.

(d) The employing office is required to pro-
vide the employee with a copy of the second
and third medical opinions, where applica-
ble, upon request by the employee. Re-
quested copies are to be provided within two
business days unless extenuating cir-
cumstances prevent such action.

(e) If the employing office requires the em-
ployee to obtain either a second or third
opinion the employing office must reimburse
an employee or family member for any rea-
sonable ‘‘out of pocket’’ travel expenses in-
curred to obtain the second and third medi-
cal opinions. The employing office may not
require the employee or family member to
travel outside normal commuting distance
for purposes of obtaining the second or third
medical opinions except in very unusual cir-
cumstances.

(f) In circumstances when the employee or
a family member is visiting in another coun-
try, or a family member resides in another
country, and a serious health condition de-
velops, the employing office shall accept a
medical certification as well as second and
third opinions from a health care provider
who practices in that country.
§ 825.308 Under what circumstances may an

employing office request subsequent recer-
tifications of medical conditions?

(a) For pregnancy, chronic, or permanent/
long-term conditions under continuing su-
pervision of a health care provider (as de-
fined in § 825.114(a)(2) (ii), (iii) or (iv)), an em-
ploying office may request recertification no
more often than every 30 days and only in
connection with an absence by the employee,
unless:

(1) Circumstances described by the pre-
vious certification have changed signifi-
cantly (e.g., the duration or frequency of ab-
sences, the severity of the condition, com-
plications); or

(2) The employing office receives informa-
tion that casts doubt upon the employee’s
stated reason for the absence.

(b)(1) If the minimum duration of the pe-
riod of incapacity specified on a certification
furnished by the health care provider is more
than 30 days, the employing office may not
request recertification until that minimum
duration has passed unless one of the condi-
tions set forth in paragraph (c) (1), (2) or (3)
of this section is met.

(2) For FMLA leave taken intermittently
or on a reduced leave schedule basis, the em-
ploying office may not request recertifi-
cation in less than the minimum period spec-
ified on the certification as necessary for
such leave (including treatment) unless one
of the conditions set forth in paragraph (c)
(1), (2) or (3) of this section is met.

(c) For circumstances not covered by para-
graphs (a) or (b) of this section, an employ-
ing office may request recertification at any
reasonable interval, but not more often than
every 30 days, unless:

(1) The employee requests an extension of
leave;

(2) Circumstances described by the pre-
vious certification have changed signifi-
cantly (e.g., the duration of the illness, the
nature of the illness, complications); or

(3) The employing office receives informa-
tion that casts doubt upon the continuing
validity of the certification.

(d) The employee must provide the re-
quested recertification to the employing of-
fice within the time frame requested by the
employing office (which must allow at least
15 calendar days after the employing office’s
request), unless it is not practicable under
the particular circumstances to do so despite
the employee’s diligent, good faith efforts.

(e) Any recertification requested by the
employing office shall be at the employee’s
expense unless the employing office provides
otherwise. No second or third opinion on re-
certification may be required.
§ 825.309 What notice may an employing office

require regarding an employee’s intent to re-
turn to work?

(a) An employing office may require an
employee on FMLA leave to report periodi-
cally on the employee’s status and intent to
return to work. The employing office’s pol-
icy regarding such reports may not be dis-
criminatory and must take into account all
of the relevant facts and circumstances re-
lated to the individual employee’s leave situ-
ation.

(b) If an employee gives unequivocal notice
of intent not to return to work, the employ-
ing office’s obligations under FMLA, as
made applicable by the CAA, to maintain
health benefits (subject to requirements of
COBRA or 5 U.S.C. 8905a, whichever is appli-
cable) and to restore the employee cease.
However, these obligations continue if an
employee indicates he or she may be unable
to return to work but expresses a continuing
desire to do so.

(c) It may be necessary for an employee to
take more leave than originally anticipated.
Conversely, an employee may discover after
beginning leave that the circumstances have
changed and the amount of leave originally
anticipated is no longer necessary. An em-
ployee may not be required to take more
FMLA leave than necessary to resolve the
circumstance that precipitated the need for
leave. In both of these situations, the em-
ploying office may require that the employee
provide the employing office reasonable no-
tice (i.e., within two business days) of the
changed circumstances where foreseeable.
The employing office may also obtain infor-
mation on such changed circumstances
through requested status reports.
§ 825.310 Under what circumstances may an

employing office require that an employee
submit a medical certification that the em-
ployee is able (or unable) to return to work
(i.e., a ‘‘fitness-for-duty’’ report)?

(a) As a condition of restoring an employee
whose FMLA leave was occasioned by the
employee’s own serious health condition
that made the employee unable to perform
the employee’s job, an employing office may
have a uniformly-applied policy or practice
that requires all similarly-situated employ-

ees (i.e., same occupation, same serious
health condition) who take leave for such
conditions to obtain and present certifi-
cation from the employee’s health care pro-
vider that the employee is able to resume
work.

(b) If the terms of a collective bargaining
agreement govern an employee’s return to
work, those provisions shall be applied.
Similarly, requirements under the Ameri-
cans with Disabilities Act (ADA), as made
applicable by the CAA, that any return-to-
work physical be job-related and consistent
with business necessity apply. For example,
an attorney could not be required to submit
to a medical examination or inquiry just be-
cause her leg had been amputated. The es-
sential functions of an attorney’s job do not
require use of both legs; therefore such an in-
quiry would not be job related. An employing
office may require a warehouse laborer,
whose back impairment affects the ability to
lift, to be examined by an orthopedist, but
may not require this employee to submit to
an HIV test where the test is not related to
either the essential functions of his/her job
or to his/her impairment.

(c) An employing office may seek fitness-
for-duty certification only with regard to the
particular health condition that caused the
employee’s need for FMLA leave. The certifi-
cation itself need only be a simple statement
of an employee’s ability to return to work. A
health care provider employed by the em-
ploying office may contact the employee’s
health care provider with the employee’s
permission, for purposes of clarification of
the employee’s fitness to return to work. No
additional information may be acquired, and
clarification may be requested only for the
serious health condition for which FMLA
leave was taken. The employing office may
not delay the employee’s return to work
while contact with the health care provider
is being made.

(d) The cost of the certification shall be
borne by the employee and the employee is
not entitled to be paid for the time or travel
costs spent in acquiring the certification.

(e) The notice that employing offices are
required to give to each employee giving no-
tice of the need for FMLA leave regarding
their FMLA rights and obligations as made
applicable by the CAA (see § 825.301) shall ad-
vise the employee if the employing office
will require fitness-for-duty certification to
return to work. If the employing office has a
handbook explaining employment policies
and benefits, the handbook should explain
the employing office’s general policy regard-
ing any requirement for fitness-for-duty cer-
tification to return to work. Specific notice
shall also be given to any employee from
whom fitness-for-duty certification will be
required either at the time notice of the need
for leave is given or immediately after leave
commences and the employing office is ad-
vised of the medical circumstances requiring
the leave, unless the employee’s condition
changes from one that did not previously re-
quire certification pursuant to the employ-
ing office’s practice or policy. No second or
third fitness-for-duty certification may be
required.

(f) An employing office may delay restora-
tion to employment until an employee sub-
mits a required fitness-for-duty certification
unless the employing office has failed to pro-
vide the notices required in paragraph (e) of
this section.

(g) An employing office is not entitled to
certification of fitness to return to duty
when the employee takes intermittent leave
as described in § 825.203.

(h) When an employee is unable to return
to work after FMLA leave because of the
continuation, recurrence, or onset of the em-
ployee’s or family member’s serious health
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condition, thereby preventing the employing
office from recovering its share of health
benefit premium payments made on the em-
ployee’s behalf during a period of unpaid
FMLA leave, the employing office may re-
quire medical certification of the employee’s
or the family member’s serious health condi-
tion. (See § 825.213(a)(3).) The cost of the cer-
tification shall be borne by the employee and
the employee is not entitled to be paid for
the time or travel costs spent in acquiring
the certification.
§ 825.311 What happens if an employee fails to

satisfy the medical certification and/or re-
certification requirements?

(a) In the case of foreseeable leave, an em-
ploying office may delay the taking of
FMLA leave to an employee who fails to pro-
vide timely certification after being re-
quested by the employing office to furnish
such certification (i.e., within 15 calendar
days, if practicable), until the required cer-
tification is provided.

(b) When the need for leave is not foresee-
able, or in the case of recertification, an em-
ployee must provide certification (or recer-
tification) within the time frame requested
by the employing office (which must allow at
least 15 days after the employing office’s re-
quest) or as soon as reasonably possible
under the particular facts and cir-
cumstances. In the case of a medical emer-
gency, it may not be practicable for an em-
ployee to provide the required certification
within 15 calendar days. If an employee fails
to provide a medical certification within a
reasonable time under the pertinent cir-
cumstances, the employing office may delay
the employee’s continuation of FMLA leave.
If the employee never produces the certifi-
cation, the leave is not FMLA leave.

(c) When requested by the employing office
pursuant to a uniformly applied policy for
similarly-situated employees, the employee
must provide medical certification at the
time the employee seeks reinstatement at
the end of FMLA leave taken for the employ-
ee’s serious health condition, that the em-
ployee is fit for duty and able to return to
work (see § 825.310(a)) if the employing office
has provided the required notice (see
§ 825.301(c); the employing office may delay
restoration until the certification is pro-
vided. In this situation, unless the employee
provides either a fitness-for-duty certifi-
cation or a new medical certification for a
serious health condition at the time FMLA
leave is concluded, the employee may be ter-
minated. See also § 825.213(a)(3).
§ 825.312 Under what circumstances may an

employing office refuse to provide FMLA
leave or reinstatement to eligible employees?

(a) If an employee fails to give timely ad-
vance notice when the need for FMLA leave
is foreseeable, the employing office may
delay the taking of FMLA leave until 30 days
after the date the employee provides notice
to the employing office of the need for FMLA
leave. (See § 825.302.)

(b) If an employee fails to provide in a
timely manner a requested medical certifi-
cation to substantiate the need for FMLA
leave due to a serious health condition, an
employing office may delay continuation of
FMLA leave until an employee submits the
certificate. (See §§ 825.305 and 825.311.) If the
employee never produces the certification,
the leave is not FMLA leave.

(c) If an employee fails to provide a re-
quested fitness-for-duty certification to re-
turn to work, an employing office may delay
restoration until the employee submits the
certificate. (See §§ 825.310 and 825.311.)

(d) An employee has no greater right to re-
instatement or to other benefits and condi-
tions of employment than if the employee
had been continuously employed during the

FMLA leave period. Thus, an employee’s
rights to continued leave, maintenance of
health benefits, and restoration cease under
FMLA, as made applicable by the CAA, if
and when the employment relationship ter-
minates (e.g., layoff), unless that relation-
ship continues, for example, by the employee
remaining on paid FMLA leave. If the em-
ployee is recalled or otherwise re-employed,
an eligible employee is immediately entitled
to further FMLA leave for an FMLA-qualify-
ing reason. An employing office must be able
to show, when an employee requests restora-
tion, that the employee would not otherwise
have been employed if leave had not been
taken in order to deny restoration to em-
ployment. (See § 825.216.)

(e) An employing office may require an em-
ployee on FMLA leave to report periodically
on the employee’s status and intention to re-
turn to work. (See § 825.309.) If an employee
unequivocally advises the employing office
either before or during the taking of leave
that the employee does not intend to return
to work, and the employment relationship is
terminated, the employee’s entitlement to
continued leave, maintenance of health ben-
efits, and restoration ceases unless the em-
ployment relationship continues, for exam-
ple, by the employee remaining on paid
leave. An employee may not be required to
take more leave than necessary to address
the circumstances for which leave was
taken. If the employee is able to return to
work earlier than anticipated, the employee
shall provide the employing office two busi-
ness days notice where feasible; the employ-
ing office is required to restore the employee
once such notice is given, or where such
prior notice was not feasible.

(f) An employing office may deny restora-
tion to employment, but not the taking of
FMLA leave and the maintenance of health
benefits, to an eligible employee only under
the terms of the ‘‘key employee’’ exemption.
Denial of reinstatement must be necessary
to prevent ‘‘substantial and grievous eco-
nomic injury’’ to the employing office’s op-
erations. The employing office must notify
the employee of the employee’s status as a
‘‘key employee’’ and of the employing of-
fice’s intent to deny reinstatement on that
basis when the employing office makes these
determinations. If leave has started, the em-
ployee must be given a reasonable oppor-
tunity to return to work after being so noti-
fied. (See § 825.219.)

(g) An employee who fraudulently obtains
FMLA leave from an employing office is not
protected by job restoration or maintenance
of health benefits provisions of the FMLA as
made applicable by the CAA.

(h) If the employing office has a uniformly-
applied policy governing outside or supple-
mental employment, such a policy may con-
tinue to apply to an employee while on
FMLA leave. An employing office which does
not have such a policy may not deny benefits
to which an employee is entitled under
FMLA as made applicable by the CAA on
this basis unless the FMLA leave was fraudu-
lently obtained as in paragraph (g) of this
section.
SUBPART D—WHAT ENFORCEMENT MECHANISMS

DOES THE CAA PROVIDE?
§ 825.400 What can employees do who believe

that their rights under the FMLA as made
applicable by the CAA have been violated?

(a) To commence a proceeding, a covered
employee alleging a violation of the rights
and protections of the FMLA made applica-
ble by the CAA must request counseling by
the Office of Compliance not later than 180
days after the date of the alleged violation.
If a covered employee misses this deadline,
the covered employee will be unable to ob-
tain a remedy under the CAA.

(b) The following procedures are available
under title IV of the CAA for covered em-
ployees who believe that their rights under
FMLA as made applicable by the CAA have
been violated:

(1) counseling;
(2) mediation; and
(3) election of either—
(A) a formal complaint, filed with the Of-

fice of Compliance, and a hearing before a
hearing officer, subject to review by the
Board of Directors of the Office of Compli-
ance, and judicial review in the United
States Court of Appeals for the Federal Cir-
cuit; or

(B) a civil action in a district court of the
United States.

(c) Regulations of the Office of Compliance
describing and governing these procedures
are found at [proposed rules can be found at
141 Cong. Rec. S17012 (November 14, 1995)].
§ 825.401 [Reserved]
§825.402 [Reserved]
§ 825.403 [Reserved]
§ 825.404 [Reserved]

SUBPART E—[RESERVED]

SUBPART F—WHAT SPECIAL RULES APPLY TO
EMPLOYEES OF SCHOOLS?

§ 825.600 To whom do the special rules apply?
(a) Certain special rules apply to employ-

ees of ‘‘local educational agencies,’’ includ-
ing public school boards and elementary
schools under their jurisdiction, and private
elementary and secondary schools. The spe-
cial rules do not apply to other kinds of edu-
cational institutions, such as colleges and
universities, trade schools, and preschools.

(b) Educational institutions are covered by
FMLA as made applicable by the CAA (and
these special rules). The usual requirements
for employees to be ‘‘eligible’’ apply.

(c) The special rules affect the taking of
intermittent leave or leave on a reduced
leave schedule, or leave near the end of an
academic term (semester), by instructional
employees. ‘‘Instructional employees’’ are
those whose principal function is to teach
and instruct students in a class, a small
group, or an individual setting. This term in-
cludes not only teachers, but also athletic
coaches, driving instructors, and special edu-
cation assistants such as signers for the
hearing impaired. It does not include, and
the special rules do not apply to, teacher as-
sistants or aides who do not have as their
principal job actual teaching or instructing,
nor does it include auxiliary personnel such
as counselors, psychologists, or curriculum
specialists. It also does not include cafeteria
workers, maintenance workers, or bus driv-
ers.

(d) Special rules which apply to restoration
to an equivalent position apply to all em-
ployees of local educational agencies.
§ 825.601 What limitations apply to the taking

of intermittent leave or leave on a reduced
leave schedule?

(a) Leave taken for a period that ends with
the school year and begins the next semester
is leave taken consecutively rather than
intermittently. The period during the sum-
mer vacation when the employee would not
have been required to report for duty is not
counted against the employee’s FMLA leave
entitlement. An instructional employee who
is on FMLA leave at the end of the school
year must be provided with any benefits over
the summer vacation that employees would
normally receive if they had been working at
the end of the school year.

(1) If an eligible instructional employee
needs intermittent leave or leave on a re-
duced leave schedule to care for a family
member, or for the employee’s own serious
health condition, which is foreseeable based
on planned medical treatment, and the em-
ployee would be on leave for more than 20
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percent of the total number of working days
over the period the leave would extend, the
employing office may require the employee
to choose either to:

(i) Take leave for a period or periods of a
particular duration, not greater than the du-
ration of the planned treatment; or

(ii) Transfer temporarily to an available
alternative position for which the employee
is qualified, which has equivalent pay and
benefits and which better accommodates re-
curring periods of leave than does the em-
ployee’s regular position.

(2) These rules apply only to a leave in-
volving more than 20 percent of the working
days during the period over which the leave
extends. For example, if an instructional em-
ployee who normally works five days each
week needs to take two days of FMLA leave
per week over a period of several weeks, the
special rules would apply. Employees taking
leave which constitutes 20 percent or less of
the working days during the leave period
would not be subject to transfer to an alter-
native position. ‘‘Periods of a particular du-
ration’’ means a block, or blocks, of time be-
ginning no earlier than the first day for
which leave is needed and ending no later
than the last day on which leave is needed,
and may include one uninterrupted period of
leave.

(b) If an instructional employee does not
give required notice of foreseeable FMLA
leave (see § 825.302) to be taken intermit-
tently or on a reduced leave schedule, the
employing office may require the employee
to take leave of a particular duration, or to
transfer temporarily to an alternative posi-
tion. Alternatively, the employing office
may require the employee to delay the tak-
ing of leave until the notice provision is met.
See § 825.207(h).
§ 825.602 What limitations apply to the taking

of leave near the end of an academic term?
(a) There are also different rules for in-

structional employees who begin leave more
than five weeks before the end of a term, less
than five weeks before the end of a term, and
less than three weeks before the end of a
term. Regular rules apply except in cir-
cumstances when:

(1) An instructional employee begins leave
more than five weeks before the end of a
term. The employing office may require the
employee to continue taking leave until the
end of the term if—

(i) The leave will last at least three weeks,
and

(ii) The employee would return to work
during the three-week period before the end
of the term.

(2) The employee begins leave for a purpose
other than the employee’s own serious
health condition during the five-week period
before the end of a term. The employing of-
fice may require the employee to continue
taking leave until the end of the term if—

(i) The leave will last more than two
weeks, and

(ii) The employee would return to work
during the two-week period before the end of
the term.

(3) The employee begins leave for a purpose
other than the employee’s own serious
health condition during the three-week pe-
riod before the end of a term, and the leave
will last more than five working days. The
employing office may require the employee
to continue taking leave until the end of the
term.

(b) For purposes of these provisions, ‘‘aca-
demic term’’ means the school semester,
which typically ends near the end of the cal-
endar year and the end of spring each school
year. In no case may a school have more
than two academic terms or semesters each
year for purposes of FMLA as made applica-

ble by the CAA. An example of leave falling
within these provisions would be where an
employee plans two weeks of leave to care
for a family member which will begin three
weeks before the end of the term. In that sit-
uation, the employing office could require
the employee to stay out on leave until the
end of the term.
§ 825.603 Is all leave taken during ‘‘periods of a

particular duration’’ counted against the
FMLA leave entitlement?

(a) If an employee chooses to take leave for
‘‘periods of a particular duration’’ in the
case of intermittent or reduced schedule
leave, the entire period of leave taken will
count as FMLA leave.

(b) In the case of an employee who is re-
quired to take leave until the end of an aca-
demic term, only the period of leave until
the employee is ready and able to return to
work shall be charged against the employee’s
FMLA leave entitlement. The employing of-
fice has the option not to require the em-
ployee to stay on leave until the end of the
school term. Therefore, any additional leave
required by the employing office to the end
of the school term is not counted as FMLA
leave; however, the employing office shall be
required to maintain the employee’s group
health insurance and restore the employee to
the same or equivalent job including other
benefits at the conclusion of the leave.
§ 825.604 What special rules apply to restora-

tion to ‘‘an equivalent position?’’
The determination of how an employee is

to be restored to ‘‘an equivalent position’’
upon return from FMLA leave will be made
on the basis of ‘‘established school board
policies and practices, private school policies
and practices, and collective bargaining
agreements.’’ The ‘‘established policies’’ and
collective bargaining agreements used as a
basis for restoration must be in writing,
must be made known to the employee prior
to the taking of FMLA leave, and must
clearly explain the employee’s restoration
rights upon return from leave. Any estab-
lished policy which is used as the basis for
restoration of an employee to ‘‘an equivalent
position’’ must provide substantially the
same protections as provided in the FMLA,
as made applicable by the CAA, for rein-
stated employees. See § 825.215. In other
words, the policy or collective bargaining
agreement must provide for restoration to
an ‘‘equivalent position’’ with equivalent
employment benefits, pay, and other terms
and conditions of employment. For example,
an employee may not be restored to a posi-
tion requiring additional licensure or certifi-
cation.
SUBPART G—HOW DO OTHER LAWS, EMPLOYING

OFFICE PRACTICES, AND COLLECTIVE BAR-
GAINING AGREEMENTS AFFECT EMPLOYEE
RIGHTS UNDER THE FMLA AS MADE APPLICA-
BLE BY THE CAA?

§ 825.700 What if an employing office provides
more generous benefits than required by
FMLA as Made Applicable by the CAA?

(a) An employing office must observe any
employment benefit program or plan that
provides greater family or medical leave
rights to employees than the rights estab-
lished by the FMLA. Conversely, the rights
established by the FMLA, as made applicable
by the CAA, may not be diminished by any
employment benefit program or plan. For ex-
ample, a provision of a collective bargaining
agreement (CBA) which provides for rein-
statement to a position that is not equiva-
lent because of seniority (e.g., provides lesser
pay) is superseded by FMLA. If an employing
office provides greater unpaid family leave
rights than are afforded by FMLA, the em-
ploying office is not required to extend addi-
tional rights afforded by FMLA, such as

maintenance of health benefits (other than
through COBRA or 5 U.S.C. 8905a, whichever
is applicable), to the additional leave period
not covered by FMLA. If an employee takes
paid or unpaid leave and the employing of-
fice does not designate the leave as FMLA
leave, the leave taken does not count against
an employee’s FMLA entitlement.

(b) Nothing in the FMLA, as made applica-
ble by the CAA, prevents an employing office
from amending existing leave and employee
benefit programs, provided they comply with
FMLA as made applicable by the CAA. How-
ever, nothing in the FMLA, as made applica-
ble by the CAA, is intended to discourage
employing offices from adopting or retaining
more generous leave policies.

(c) [Reserved]
§ 825.701 [Reserved]
§ 825.702 How does FMLA affect anti-discrimi-

nation laws as applied by section 201 of the
CAA?

(a) Nothing in FMLA modifies or affects
any applicable law prohibiting discrimina-
tion on the basis of race, religion, color, na-
tional origin, sex, age, or disability (e.g.,
Title VII of the Civil Rights Act of 1964, as
amended by the Pregnancy Discrimination
Act), as made applicable by the CAA.
FMLA’s legislative history explains that
FMLA is ‘‘not intended to modify or affect
the Rehabilitation Act of 1973, as amended,
the regulations concerning employment
which have been promulgated pursuant to
that statute, or the Americans with Disabil-
ities Act of 1990, or the regulations issued
under that act. Thus, the leave provisions of
the [FMLA] are wholly distinct from the rea-
sonable accommodation obligations of em-
ployers covered under the [ADA] . . . or the
Federal government itself. The purpose of
the FMLA is to make leave available to eli-
gible employees and employing offices with-
in its coverage, and not to limit already ex-
isting rights and protection.’’ S. Rep. No. 3,
103d Cong., 1st Sess. 38 (1993). An employing
office must therefore provide leave under
whichever statutory provision provides the
greater rights to employees.

(b) If an employee is a qualified individual
with a disability within the meaning of the
Americans with Disabilities Act (ADA), the
employing office must make reasonable ac-
commodations, etc., barring undue hardship,
in accordance with the ADA. At the same
time, the employing office must afford an
employee his or her FMLA rights. ADA’s
‘‘disability’’ and FMLA’s ‘‘serious health
condition’’ are different concepts, and must
be analyzed separately. FMLA entitles eligi-
ble employees to 12 weeks of leave in any 12-
month period, whereas the ADA allows an in-
determinate amount of leave, barring undue
hardship, as a reasonable accommodation.
FMLA requires employing offices to main-
tain employees’ group health plan coverage
during FMLA leave on the same conditions
as coverage would have been provided if the
employee had been continuously employed
during the leave period, whereas ADA does
not require maintenance of health insurance
unless other employees receive health insur-
ance during leave under the same cir-
cumstances.

(c)(1) A reasonable accommodation under
the ADA might be accomplished by providing
an individual with a disability with a part-
time job with no health benefits, assuming
the employing office did not ordinarily pro-
vide health insurance for part-time employ-
ees. However, FMLA would permit an em-
ployee to work a reduced leave schedule
until the equivalent of 12 workweeks of leave
were used, with group health benefits main-
tained during this period. FMLA permits an
employing office to temporarily transfer an
employee who is taking leave intermittently
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or on a reduced leave schedule to an alter-
native position, whereas the ADA allows an
accommodation of reassignment to an equiv-
alent, vacant position only if the employee
cannot perform the essential functions of the
employee’s present position and an accom-
modation is not possible in the employee’s
present position, or an accommodation in
the employee’s present position would cause
an undue hardship. The examples in the fol-
lowing paragraphs of this section dem-
onstrate how the two laws would interact
with respect to a qualified individual with a
disability.

(2) A qualified individual with a disability
who is also an ‘‘eligible employee’’ entitled
to FMLA leave requests 10 weeks of medical
leave as a reasonable accommodation, which
the employing office grants because it is not
an undue hardship. The employing office ad-
vises the employee that the 10 weeks of leave
is also being designated as FMLA leave and
will count towards the employee’s FMLA
leave entitlement. This designation does not
prevent the parties from also treating the
leave as a reasonable accommodation and re-
instating the employee into the same job, as
required by the ADA, rather than an equiva-
lent position under FMLA, if that is the
greater right available to the employee. At
the same time, the employee would be enti-
tled under FMLA to have the employing of-
fice maintain group health plan coverage
during the leave, as that requirement pro-
vides the greater right to the employee.

(3) If the same employee needed to work
part-time (a reduced leave schedule) after re-
turning to his or her same job, the employee
would still be entitled under FMLA to have
group health plan coverage maintained for
the remainder of the two-week equivalent of
FMLA leave entitlement, notwithstanding
an employing office policy that part-time
employees do not receive health insurance.
This employee would be entitled under the
ADA to reasonable accommodations to en-
able the employee to perform the essential
functions of the part-time position. In addi-
tion, because the employee is working a
part-time schedule as a reasonable accom-
modation, the employee would be shielded
from FMLA’s provision for temporary as-
signment to a different alternative position.
Once the employee has exhausted his or her
remaining FMLA leave entitlement while
working the reduced (part-time) schedule, if
the employee is a qualified individual with a
disability, and if the employee is unable to
return to the same full-time position at that
time, the employee might continue to work
part-time as a reasonable accommodation,
barring undue hardship; the employee would
then be entitled to only those employment
benefits ordinarily provided by the employ-
ing office to part-time employees.

(4) At the end of the FMLA leave entitle-
ment, an employing office is required under
FMLA to reinstate the employee in the same
or an equivalent position, with equivalent
pay and benefits, to that which the employee
held when leave commenced. The employing
office’s FMLA obligations would be satisfied
if the employing office offered the employee
an equivalent full-time position. If the em-
ployee were unable to perform the essential
functions of that equivalent position even
with reasonable accommodation, because of
a disability, the ADA may require the em-
ploying office to make a reasonable accom-
modation at that time by allowing the em-
ployee to work part-time or by reassigning
the employee to a vacant position, barring
undue hardship.

(d)(1) If FMLA entitles an employee to
leave, an employing office may not, in lieu of
FMLA leave entitlement, require an em-
ployee to take a job with a reasonable ac-
commodation. However, ADA may require

that an employing office offer an employee
the opportunity to take such a position. An
employing office may not change the essen-
tial functions of the job in order to deny
FMLA leave. See § 825.220(b).

(2) An employee may be on a workers’ com-
pensation absence due to an on-the-job in-
jury or illness which also qualifies as a seri-
ous health condition under FMLA. The
workers’ compensation absence and FMLA
leave may run concurrently (subject to prop-
er notice and designation by the employing
office). At some point the health care pro-
vider providing medical care pursuant to the
workers’ compensation injury may certify
the employee is able to return to work in a
‘‘light duty’’ position. If the employing of-
fice offers such a position, the employee is
permitted but not required to accept the po-
sition (see § 825.220(d)). As a result, the em-
ployee may no longer qualify for payments
from the workers’ compensation benefit
plan, but the employee is entitled to con-
tinue on unpaid FMLA leave either until the
employee is able to return to the same or
equivalent job the employee left or until the
12-week FMLA leave entitlement is ex-
hausted. See § 825.207(d)(2). If the employee
returning from the workers’ compensation
injury is a qualified individual with a dis-
ability, he or she will have rights under the
ADA.

(e) If an employing office requires certifi-
cations of an employee’s fitness for duty to
return to work, as permitted by FMLA under
a uniform policy, it must comply with the
ADA requirement that a fitness for duty
physical be job-related and consistent with
business necessity.

(f) Under Title VII of the Civil Rights Act
of 1964, as amended by the Pregnancy Dis-
crimination Act, and as made applicable by
the CAA, an employing office should provide
the same benefits for women who are preg-
nant as the employing office provides to
other employees with short-term disabil-
ities. Because Title VII does not require em-
ployees to be employed for a certain period
of time to be protected, an employee em-
ployed for less than 12 months by any em-
ploying office (and, therefore, not an ‘‘eligi-
ble’’ employee under FMLA, as made appli-
cable by the CAA) may not be denied mater-
nity leave if the employing office normally
provides short-term disability benefits to
employees with the same tenure who are ex-
periencing other short-term disabilities.

(g) For further information on Federal
anti-discrimination laws applied by section
201 of the CAA (2 U.S.C. 1311), including Title
VII, the Rehabilitation Act, and the ADA, in-
dividuals are encouraged to contact the Of-
fice of Compliance.

SUBPART H—DEFINITIONS

§ 825.800 Definitions.
For purposes of this part:
ADA means the Americans With Disabil-

ities Act (42 U.S.C. 12101 et seq.).
CAA means the Congressional Accountabil-

ity Act of 1995 (Pub. Law 104–1, 109 Stat. 3, 2
U.S.C. 1301 et seq.).

COBRA means the continuation coverage
requirements of Title X of the Consolidated
Omnibus Budget Reconciliation Act of 1986
(Pub. Law 99–272, title X, section 10002; 100
Stat. 227; as amended; 29 U.S.C. 1161–1168).

Continuing treatment means: A serious
health condition involving continuing treat-
ment by a health care provider includes any
one or more of the following:

(1) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, and any subsequent treat-
ment or period of incapacity relating to the
same condition, that also involves:

(i) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(ii) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

(2) Any period of incapacity due to preg-
nancy, or for prenatal care.

(3) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(i) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(ii) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(iii) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma, di-
abetes, epilepsy, etc.).

(4) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(5) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

Covered employee—The term ‘‘covered em-
ployee’’, as defined in the CAA, means any
employee of—(1) the House of Representa-
tives; (2) the Senate; (3) the Capitol Guide
Service; (4) the Capitol Police; (5) the Con-
gressional Budget Office; (6) the Office of the
Architect of the Capitol; (7) the Office of the
Attending Physician; (8) the Office of Com-
pliance; or (9) the Office of Technology As-
sessment.

Eligible employee—The term ‘‘eligible em-
ployee’’, as defined in the CAA, means a cov-
ered employee who has been employed in any
employing office for 12 months and for at
least 1,250 hours of employment during the
previous 12 months.

Employ means to suffer or permit to work.
Employee means an employee as defined in

the CAA and includes an applicant for em-
ployment and a former employee.

Employee employed in an instructional capac-
ity. See Teacher.

Employee of the Capitol Police—The term
‘‘employee of the Capitol Police’’ includes
any member or officer of the Capitol Police.

Employee of the House of Representatives—
The term ‘‘employee of the House of Rep-
resentatives’’ includes an individual occupy-
ing a position the pay for which is disbursed
by the Clerk of the House of Representatives,
or another official designated by the House
of Representatives, or any employment posi-
tion in an entity that is paid with funds de-
rived from the clerk-hire allowance of the
House of Representatives but not any such
individual employed by any entity listed in
subparagraphs (3) through (9) under ‘‘covered
employee’’ above.
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Employee of the Office of the Architect of the

Capitol—The term ‘‘employee of the Office of
the Architect of the Capitol’’ includes any
employee of the Office of the Architect of
the Capitol, the Botanic Garden, or the Sen-
ate Restaurants.

Employee of the Senate—The term ‘‘em-
ployee of the Senate’’ includes any employee
whose pay is disbursed by the Secretary of
the Senate, but not any such individual em-
ployed by any entity listed in subparagraphs
(3) through (9) under ‘‘covered employee’’
above.

Employing Office—The term ‘‘employing of-
fice’’, as defined in the CAA, means:

(1) the personal office of a Member of the
House of Representatives or of a Senator;

(2) a committee of the House of Represent-
atives or the Senate or a joint committee;

(3) any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

(4) the Capitol Guide Board, the Capitol
Police Board, the Congressional Budget Of-
fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
the Office of Compliance, and the Office of
Technology Assessment.

Employment benefits means all benefits pro-
vided or made available to employees by an
employing office, including group life insur-
ance, health insurance, disability insurance,
sick leave, annual leave, educational bene-
fits, and pensions, regardless of whether such
benefits are provided by a practice or written
policy of an employing office or through an
employee benefit plan. The term does not in-
clude non-employment related obligations
paid by employees through voluntary deduc-
tions such as supplemental insurance cov-
erage. (See § 825.209(a)).

FLSA means the Fair Labor Standards Act
(29 U.S.C. 201 et seq.).

FMLA means the Family and Medical
Leave Act of 1993, Public Law 103-3 (Feb-
ruary 5, 1993), 107 Stat. 6 (29 U.S.C. 2601 et
seq.).

Group health plan means the Federal Em-
ployees Health Benefits Program and any
other plan of, or contributed to by, an em-
ploying office (including a self-insured plan)
to provide health care (directly or otherwise)
to the employing office’s employees, former
employees, or the families of such employees
or former employees. For purposes of FMLA,
as made applicable by the CAA, the term
‘‘group health plan’’ shall not include an in-
surance program providing health coverage
under which employees purchase individual
policies from insurers provided that:

(1) no contributions are made by the em-
ploying office;

(2) participation in the program is com-
pletely voluntary for employees;

(3) the sole functions of the employing of-
fice with respect to the program are, without
endorsing the program, to permit the insurer
to publicize the program to employees, to
collect premiums through payroll deductions
and to remit them to the insurer;

(4) the employing office receives no consid-
eration in the form of cash or otherwise in
connection with the program, other than
reasonable compensation, excluding any
profit, for administrative services actually
rendered in connection with payroll deduc-
tion; and,

(5) the premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

Health care provider means:
(1) A doctor of medicine or osteopathy who

is authorized to practice medicine or surgery
by the State in which the doctor practices;
or

(2) Podiatrists, dentists, clinical psycholo-
gists, optometrists, and chiropractors (lim-
ited to treatment consisting of manual ma-
nipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law; and

(3) Nurse practitioners, nurse-midwives
and clinical social workers who are author-
ized to practice under State law and who are
performing within the scope of their practice
as defined under State law; and

(4) Christian Science practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts.

(5) Any health care provider from whom an
employing office or a group health plan’s
benefits manager will accept certification of
the existence of a serious health condition to
substantiate a claim for benefits.

(6) A health care provider as defined above
who practices in a country other than the
United States, who is licensed to practice in
accordance with the laws and regulations of
that country.

‘‘Incapable of self-care’’ means that the in-
dividual requires active assistance or super-
vision to provide daily self-care in several of
the ‘‘activities of daily living’’ (ADLs) or
‘‘instrumental activities of daily living’’
(IADLs). Activities of daily living include
adaptive activities such as caring appro-
priately for one’s grooming and hygiene,
bathing, dressing and eating. Instrumental
activities of daily living include cooking,
cleaning, shopping, taking public transpor-
tation, paying bills, maintaining a residence,
using telephones and directories, using a
post office, etc.

Instructional employee: See Teacher.
Intermittent leave means leave taken in sep-

arate periods of time due to a single illness
or injury, rather than for one continuous pe-
riod of time, and may include leave of peri-
ods from an hour or more to several weeks.
Examples of intermittent leave would in-
clude leave taken on an occasional basis for
medical appointments, or leave taken sev-
eral days at a time spread over a period of
six months, such as for chemotherapy.

Mental disability: See Physical or mental dis-
ability.

Office of Compliance means the independent
office established in the legislative branch
under section 301 of the CAA (2 U.S.C. 1381).

Parent means the biological parent of an
employee or an individual who stands or
stood in loco parentis to an employee when
the employee was a child.

Physical or mental disability means a phys-
ical or mental impairment that substan-
tially limits one or more of the major life ac-
tivities of an individual. See the Americans
with Disabilities Act (ADA), as made appli-
cable by section 201(a)(3) of the CAA (2 U.S.C.
1311(a)(3)).

Reduced leave schedule means a leave sched-
ule that reduces the usual number of hours
per workweek, or hours per workday, of an
employee.

Secretary means the Secretary of Labor or
authorized representative.

Serious health condition entitling an em-
ployee to FMLA leave means: (1) an illness,
injury, impairment, or physical or mental
condition that involves:

(i) Inpatient care (i.e., an overnight stay) in
a hospital, hospice, or residential medical
care facility, including any period of incapac-
ity (for purposes of this section, defined to
mean inability to work, attend school or per-
form other regular daily activities due to the
serious health condition, treatment therefor,
or recovery therefrom), or any subsequent
treatment in connection with such inpatient
care; or

(ii) Continuing treatment by a health care
provider. A serious health condition involv-

ing continuing treatment by a health care
provider includes:

(A) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, including any subsequent
treatment or period of incapacity relating to
the same condition, that also involves:

(1) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(2) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

(B) Any period of incapacity due to preg-
nancy, or for prenatal care.

(C) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(1) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(2) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(3) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma, di-
abetes, epilepsy, etc.).

(D) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(E) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

(2) Treatment for purposes of paragraph (1)
of this definition includes (but is not limited
to) examinations to determine if a serious
health condition exists and evaluations of
the condition. Treatment does not include
routine physical examinations, eye examina-
tions, or dental examinations. Under para-
graph (1)(ii)(A)(2) of this definition, a regi-
men of continuing treatment includes, for
example, a course of prescription medication
(e.g., an antibiotic) or therapy requiring spe-
cial equipment to resolve or alleviate the
health condition (e.g., oxygen). A regimen of
continuing treatment that includes the tak-
ing of over-the-counter medications such as
aspirin, antihistamines, or salves; or bed-
rest, drinking fluids, exercise, and other
similar activities that can be initiated with-
out a visit to a health care provider, is not,
by itself, sufficient to constitute a regimen
of continuing treatment for purposes of
FMLA leave.

(3) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not
‘‘serious health conditions’’ unless inpatient
hospital care is required or unless complica-
tions develop. Ordinarily, unless complica-
tions arise, the common cold, the flu, ear
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aches, upset stomach, minor ulcers, head-
aches other than migraine, routine dental or
orthodontia problems, periodontal disease,
etc., are examples of conditions that do not
meet the definition of a serious health condi-
tion and do not qualify for FMLA leave. Re-
storative dental or plastic surgery after an
injury or removal of cancerous growths are
serious health conditions provided all the
other conditions of this regulation are met.
Mental illness resulting from stress or aller-
gies may be serious health conditions, but
only if all the conditions of this section are
met.

(4) Substance abuse may be a serious
health condition if the conditions of this sec-
tion are met. However, FMLA leave may
only be taken for treatment for substance
abuse by a health care provider or by a pro-
vider of health care services on referral by a
health care provider. On the other hand, ab-
sence because of the employee’s use of the
substance, rather than for treatment, does
not qualify for FMLA leave.

(5) Absences attributable to incapacity
under paragraphs (1)(ii)(B) or (C) of this defi-
nition qualify for FMLA leave even though
the employee or the immediate family mem-
ber does not receive treatment from a health
care provider during the absence, and even if
the absence does not last more than three
days. For example, an employee with asthma
may be unable to report for work due to the
onset of an asthma attack or because the
employee’s health care provider has advised
the employee to stay home when the pollen
count exceeds a certain level. An employee
who is pregnant may be unable to report to
work because of severe morning sickness.

Son or daughter means a biological, adopt-
ed, or foster child, a stepchild, a legal ward,
or a child of a person standing in loco
parentis, who is under 18 years of age or 18
years of age or older and incapable of self-
care because of a mental or physical disabil-
ity.

Spouse means a husband or wife as defined
or recognized under State law for purposes of
marriage in the State where the employee
resides, including common law marriage in
States where it is recognized.

State means any State of the United States
or the District of Columbia or any Territory
or possession of the United States.

Teacher (or employee employed in an instruc-
tional capacity, or instructional employee)
means an employee employed principally in
an instructional capacity by an educational
agency or school whose principal function is
to teach and instruct students in a class, a
small group, or an individual setting, and in-
cludes athletic coaches, driving instructors,
and special education assistants such as
signers for the hearing impaired. The term
does not include teacher assistants or aides
who do not have as their principal function
actual teaching or instructing, nor auxiliary
personnel such as counselors, psychologists,
curriculum specialists, cafeteria workers,
maintenance workers, bus drivers, or other
primarily noninstructional employees.

APPENDIX A TO PART 825—[RESERVED]
APPENDIX B TO PART 825—CERTIFICATION OF

PHYSICIAN OR PRACTITIONER

CERTIFICATION OF HEALTH CARE PROVIDER
(FAMILY AND MEDICAL LEAVE ACT OF 1993 AS
MADE APPLICABLE BY THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995)

1. Employee’s Name:
2. Patient’s Name (if different from em-

ployee):
3. The attached sheet describes what is

meant by a ‘‘serious health condition’’ under
the Family and Medical Leave Act as made
applicable by the Congressional Accountabil-
ity Act. Does the patient’s condition qualify
under any of the categories described? If so,
please check the applicable category.

(1)ll (2)ll (3)ll (4)ll (5)ll (6)ll,
or None of the above ll

4. Describe the medical facts which support
your certification, including a brief state-
ment as to how the medical facts meet the
criteria of one of these categories:

5.a. State the approximate date the condi-
tion commenced, and the probable duration
of the condition (and also the probable dura-
tion of the patient’s present incapacity if dif-
ferent):

b. Will it be necessary for the employee to
take work only intermittently or to work on
a less than full schedule as a result of the
condition (including for treatment described
in Item 6 below)? lll

If yes, give probable duration:
c. If the condition is a chronic condition

(condition #4) or pregnancy, state whether
the patient is presently incapacitated and
the likely duration and frequency of episodes
of incapacity.

6.a. If additional treatments will be re-
quired for the condition, provide an estimate
of the probable number of such treatments:

If the patient will be absent from work or
other daily activities because of treatment
on an intermittent or part-time basis, also
provide an estimate of the probable number
and interval between such treatments, ac-
tual or estimated dates of treatment if
known, and period required for recovery if
any:

b. If any of these treatments will be pro-
vided by another provider of health services
(e.g., physical therapist), please state the na-
ture of the treatments:

c. If a regimen of continuing treatment by
the patient is required under your super-
vision, provide a general description of such
regimen (e.g., prescription drugs, physical
therapy requiring special equipment):

7.a. If medical leave is required for the em-
ployee’s absence from work because of the
employee’s own condition (including ab-
sences due to pregnancy or a chronic condi-
tion), is the employee unable to perform
work of any kind? lll

b. If able to perform some work, is the em-
ployee unable to perform any one or more of
the essential functions of the employee’s job
(the employee or the employer should supply
you with information about the essential job
functions)? ll If yes, please list the essen-
tial functions the employee is unable to per-
form:

c. If neither a. nor b. applies, is it nec-
essary for the employee to be absent from
work for treatment? lll

8.a. If leave is required to care for a family
member of the employee with a serious
health condition, does the patient require as-
sistance for basic medical or personal needs
or safety, or for transportation? lll

b. If no, would the employee’s presence to
provide psychological comfort be beneficial
to the patient or assist in the patient’s re-
covery? lll

c. If the patient will need care only inter-
mittently or on a part-time basis, please in-
dicate the probable duration of this need:

(Signature of Health Care Provider):
(Address):
(Type of Practice):
(Telephone number):
To be completed by the employee needing

family leave to care for a family member:
State the care you will provide and an esti-

mate of the period during which care will be
provided, including a schedule if leave is to
be taken intermittently or if it will be nec-
essary for you to work less than a full sched-
ule:

(Employee signature):
(Date):
A ‘‘Serious Health Condition’’ means an

illness, injury, impairment, or physical or
mental condition that involves one of the
following:

1. Hospital Care: Inpatient care (i.e., an
overnight stay) in a hospital, hospice, or res-
idential medical care facility, including any
period of incapacity or subsequent treatment
in connection with or consequent to such in-
patient care.

2. Absence Plus Treatment:
(a) A period of incapacity of more than

three consecutive calendar days (including
any subsequent treatment or period of inca-
pacity relating to the same condition), that
also involves:

(1) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider: or

(2) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

3. Pregnancy: Any period of incapacity due
to pregnancy, or for prenatal care.

4. Chronic Conditions Requiring Treatments:
A chronic condition which:

(1) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(2) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(3) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.)

5. Permanent/Long-term Conditions Requiring
Supervision: A period of incapacity which is
permanent or long-term due to a condition
for which treatment may not be effective.
The employee or family member must be
under the continuing supervision of, but
need not be receiving active treatment by, a
health care provider. Examples include Alz-
heimer’s, a severe stroke, or the terminal
stages of a disease.

6. Multiple Treatments (Non-Chronic Condi-
tions): Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

APPENDIX C TO PART 825—[RESERVED]

APPENDIX D TO PART 825—PROTOTYPE NOTICE:
EMPLOYING OFFICE RESPONSE TO EMPLOYEE
REQUEST FOR FAMILY AND MEDICAL LEAVE

Employing Office Response to Employee
Request for Family or Medical Leave

(Optional use form—see § 825.301(b)(1) of the
regulations of the Office of Compliance)

(Family and Medical Leave Act of 1993, as
made applicable by the Congressional Ac-
countability Act of 1995)

(Date):
To: llllllllll

(Employee’s name)
From: llllllllll
(Name of appropriate employing office rep-

resentative)
Subject: Request for Family/Medical Leave
On (date) lllll, you notified us of your

need to take family/medical leave due to:
b the birth of your child, or the place-

ment of a child with you for adoption or fos-
ter care; or
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b a serious health condition that makes

you unable to perform the essential func-
tions of your job; or

b a serious health condition affecting
your b spouse, b child, b parent, for which
you are needed to provide care.

You notified us that you need this leave
beginning on (date) lllll and that you
expect leave to continue until on or about
lllll.

Except as explained below, you have a
right under the FMLA, as made applicable
by the CAA, for up to 12 weeks of unpaid
leave in a 12-month period for the reasons
listed above. Also, your health benefits must
be maintained during any period of unpaid
leave under the same conditions as if you
continued to work, and you must be rein-
stated to the same or an equivalent job with
the same pay, benefits, and terms and condi-
tions of employment on your return from
leave. If you do not return to work following
FMLA leave for a reason other than: (1) the
continuation, recurrence, or onset of a seri-
ous health condition which would entitle you
to FMLA leave; or (2) other circumstances
beyond your control, you may be required to
reimburse us for our share of health insur-
ance premiums paid on your behalf during
your FMLA leave.

This is to inform you that: (check appro-
priate boxes; explain where indicated)

1. You are b eligible b not eligible for
leave under the FMLA as made applicable by
the CAA.

2. The requested leave b will b will not be
counted against your annual FMLA leave en-
titlement.

3. You b will b will not be required to fur-
nish medical certification of a serious health
condition. If required, you must furnish cer-
tification by lllll (insert date) (must be
at least 15 days after you are notified of this
requirement) or we may delay the com-
mencement of your leave until the certifi-
cation is submitted.

4. You may elect to substitute accrued paid
leave for unpaid FMLA leave. We b will b
will not require that you substitute accrued
paid leave for unpaid FMLA leave. If paid
leave will be used the following conditions
will apply: (Explain)

5(a). If you normally pay a portion of the
premiums for your health insurance, these
payments will continue during the period of
FMLA leave. Arrangements for payment
have been discussed with you and it is agreed
that you will make premium payments as
follows: (Set forth dates, e.g., the 10th of each
month, or pay periods, etc. that specifically
cover the agreement with the employee.)

(b). You have a minimum 30-day (or, indi-
cate longer period, if applicable) grace period
in which to make premium payments. If pay-
ment is not made timely, your group health
insurance may be cancelled, provided we no-
tify you in writing at least 15 days before the
date that your health coverage will lapse, or,
at our option, we may pay your share of the
premiums during FMLA leave, and recover
these payments from you upon your return
to work. We b will b will not pay your
share of health insurance premiums while
you are on leave.

(c). We b will b will not do the same
with other benefits (e.g., life insurance, dis-
ability insurance, etc.) while you are on
FMLA leave. If we do pay your premiums for
other benefits, when you return from leave
you b will b will not be expected to reim-
burse us for the payments made on your be-
half.

6. You b will b will not be required to
present a fitness-for-duty certificate prior to
being restored to employment. If such cer-
tification is required but not received, your
return to work may be delayed until the cer-
tification is provided.

7(a). You b are b are not a ‘‘key em-
ployee’’ as described in § 825.218 of the Office
of Compliance’s FMLA regulations. If you
are a ‘‘key employee,’’ restoration to em-
ployment may be denied following FMLA
leave on the grounds that such restoration
will cause substantial and grievous economic
injury to us.

(b). We b have b have not determined
that restoring you to employment at the
conclusion of FMLA leave will cause sub-
stantial and grievous economic harm to us.
(Explain (a) and/or (b) below. See § 825.219 of
the Office of Compliance’s FMLA regulations.)

8. While on leave, you b will b will not
be required to furnish us with periodic re-
ports every ll (indicate interval of periodic
reports, as appropriate for the particular leave
situation) of your status and intent to return to
work (See § 825.309 of the Office of Compliance’s
FMLA regulations). If the circumstances of
your leave change and you are able to return
to work earlier than the date indicated on
the reverse side of this form, you b will b
will not be required to notify us at least two
work days prior to the date you intend to re-
port for work.

9. You b will b will not be required to
furnish recertification relating to a serious
health condition. (Explain below, if necessary,
including the interval between certifications as
prescribed in § 825.308 of the Office of Compli-
ance’s FMLA regulations.)

APPENDIX E TO PART 825—[RESERVED]
OFFICE OF COMPLIANCE—THE CONGRESSIONAL

ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE EM-
PLOYEE POLYGRAPH PROTECTION ACT OF 1988
NOTICE OF ISSUANCE OF FINAL REGULATION

On January 22, 1996, the Board of Directors
of the Office of Compliance adopted and sub-
mitted for publication in the Congressional
Record final regulations implementing Sec-
tions 204(a) and (b) of the Congressional Ac-
countability Act of 1995 (‘‘CAA’’), which re-
late to the Employee Polygraph Protection
Act of 1988. On April 15, 1996, pursuant to sec-
tion 304(c) of the CAA, the House and the
Senate agreed to resolutions approving the
final regulations. Specifically, the Senate
agreed to S. Res. 242, to provide for the ap-
proval of final regulations that are applica-
ble to the Senate and the employees of the
Senate; the House agreed to H. Res. 400, to
provide for the approval of final regulations
that are applicable to the House and the em-
ployees of the House; and the House and the
Senate agreed to S. Con. Res. 51, to provide
for approval of final regulations that are ap-
plicable to employing offices and employees
other than those offices and employees of the
House and the Senate. Accordingly, pursuant
to section 304(d) of the CAA, the Board sub-
mits these regulations to the Speaker of the
House of Representatives and the President
pro tempore of the Senate for issuance by
publication in the Congressional Record.

Pursuant to paragraph (3) of section 304(d)
of the CAA, the Board finds good cause for
the regulations to become effective on April
16, 1996, rather than 60 days after issuance.
Were the regulations not effective imme-
diately upon the expiration of the interim
regulations on April 15, 1996, covered employ-
ees, employing offices and the Office of Com-
pliance would be forced to operate under the
same kind of regulatory uncertainty that
the Board sought to avoid by adopting in-
terim regulations effective as of January 23,
1996, the effective date of the relevant provi-
sions of the CAA.

Signed at Washington, D.C. on this 19th
day of April, 1996.

GLEN D. NAGER,
Chair of the Board, Office of Compliance.

Accordingly, the Board of Directors of the
Office of Compliance hereby issues the fol-
lowing final regulations:

[Final Regulations]
Application of Rights and Protections of the
Employee Polygraph Protection Act of 1988

Subpart A—General
Section—

1.1 Purpose and scope.
1.2 Definitions.
1.3 Coverage.
1.4 Prohibitions on lie detector use.
1.5 Effect on other laws or agreements.
1.6 Notice of protection.
1.7 Authority of the Board.
1.8 Employment relationship.

Subpart B—Exemptions

1.10 Exclusion for employees of the Capitol
Police. [Reserved]

1.11 Exemption for national defense and secu-
rity.

1.12 Exemption for employing offices con-
ducting investigations of economic loss
or injury.

1.13 Exemption for employing offices author-
ized to manufacture, distribute, or dis-
pense controlled substances

Subpart C—Restrictions on Polygraph Usage
Under Exemptions

1.20 Adverse employment action under ongo-
ing investigation exemption.

1.21 Adverse employment action under con-
trolled substance exemption.

1.22 Rights of examinee—general.
1.23 Rights of examinee—pretest phase.
1.24 Rights of examinee—actual testing

phase.
1.25 Rights of examinee—post-test phase.
1.26 Qualifications of and requirements for

examiners.
Subpart D—Recordkeeping and Disclosure

Requirements

1.30 Records to be preserved for 3 years.
1.35 Disclosure of test information.

Appendix A—Notice to Examinee
Authority: Pub. L. 104-1, 109 Stat. 3, 2

U.S.C. 1314(c)
SUBPART A—GENERAL

Sec. 1.1 Purpose and scope.
Enacted into law on January 23, 1995, the

Congressional Accountability Act (‘‘CAA’’)
directly applies the rights and protections of
eleven federal labor and employment law
statutes to covered employees and employ-
ing offices within the legislative branch.
Section 204(a) of the CAA, 2 U.S.C. § 1314(a)
provides that no employing office may re-
quire any covered employee (including a cov-
ered employee who does not work in that
employing office) to take a lie detector test
where such test would be prohibited if re-
quired by an employer under paragraphs (1),
(2) or (3) of section 3 of the Employee Poly-
graph Protection Act of 1988 (EPPA), 29
U.S.C. § 2002(1), (2) or (3). The purpose of this
part is to set forth the regulations to carry
out the provisions of Section 204 of the CAA.

Subpart A contains the provisions gen-
erally applicable to covered employers, in-
cluding the requirements relating to the pro-
hibitions on lie detector use. Subpart B sets
forth rules regarding the statutory exemp-
tions from application of section 204 of the
CAA. Subpart C sets forth the restrictions on
polygraph usage under such exemptions.
Subpart D sets forth the rules on record-
keeping and the disclosure of polygraph test
information.
Sec. 1.2 Definitions

For purposes of this part:
(a) Act or CAA means the Congressional

Accountability Act of 1995 (P.L. 104–1, 109
Stat. 3, 2 U.S.C. §§ 1301–1438).

(b) EPPA means the Employee Polygraph
Protection Act of 1988 (Pub. L. 100–347, 102
Stat. 646, 29 U.S.C. §§ 2001–2009) as applied to
covered employees and employing offices by
Section 204 of the CAA.
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(c) The term covered employee means any

employee of (1) the House of Representatives;
(2) the Senate; (3) the Capitol Guide Service;
(4) the Congressional Budget Office; (5) the
Office of the Architect of the Capitol; (6) the
Office of the Attending Physician; (7) the Of-
fice of Compliance; or (8) the Office of Tech-
nology Assessment.

(d) The term employee includes an appli-
cant for employment and a former employee.

(e) The term employee of the Office of the Ar-
chitect of the Capitol includes any employee
of the Office of the Architect of the Capitol,
the Botanic Gardens, or the Senate Res-
taurants.

(f) The term employee of the Capitol Police
includes any member or officer of the Cap-
itol Police.

(g) The term employee of the House of Rep-
resentatives includes an individual occupying
a position the pay for which is disbursed by
the Clerk of the House of Representatives, or
another official designated by the House of
Representatives, or any employment posi-
tion in an entity that is paid with funds de-
rived from the clerk-hire allowance of the
House of Representatives but not any such
individual employed by any entity listed in
subparagraphs (3) through (8) of paragraph
(c) above.

(h) The term employee of the Senate includes
any employee whose pay is disbursed by the
Secretary of the Senate, but not any such in-
dividual employed by any entity listed in
subparagraphs (3) through (8) of paragraph
(c) above.

(i) The term employing office means (1) the
personal office of a Member of the House of
Representatives or of a Senator; (2) a com-
mittee of the House of Representatives or
the Senate or a joint committee; (3) any
other office headed by a person with the final
authority to appoint, hire, discharge, and set
the terms, conditions, or privileges of the
employment of an employee of the House of
Representatives or the Senate; or (4) the
Capitol Guide Board, the Congressional
Budget Office, the Office of the Architect of
the Capitol, the Office of the Attending Phy-
sician, the Office of Compliance, and the Of-
fice of Technology Assessment. The term em-
ploying office includes any person acting di-
rectly or indirectly in the interest of an em-
ploying office in relation to an employee or
prospective employee. A polygraph examiner
either employed for or whose services are re-
tained for the sole purpose of administering
polygraph tests ordinarily would not be
deemed an employing office with respect to
the examinees. Any reference to ‘‘employer’’
in these regulations includes employing of-
fices.

(j) (1) The term lie detector means a poly-
graph, deceptograph, voice stress analyzer,
psychological stress evaluator, or any other
similar device (whether mechanical or elec-
trical) that is used, or the results of which
are used, for the purpose of rendering a diag-
nostic opinion regarding the honesty or dis-
honesty of an individual. Voice stress ana-
lyzers, or psychological stress evaluators, in-
clude any systems that utilize voice stress
analysis, whether or not an opinion on hon-
esty or dishonesty is specifically rendered.
(2) The term lie detector does not include
medical tests used to determine the presence
or absence of controlled substances or alco-
hol in bodily fluids. Also not included in the
definition of lie detector are written or oral
tests commonly referred to as ‘‘honesty’’ or
‘‘paper and pencil’’ tests, machine-scored or
otherwise; and graphology tests commonly
referred to as handwriting tests.

(k) The term polygraph means an instru-
ment that—

(1) Records continuously, visually, perma-
nently, and simultaneously changes in car-
diovascular, respiratory, and electrodermal

patterns as minimum instrumentation
standards; and

(2) Is used, or the results of which are used,
for the purpose of rendering a diagnostic
opinion regarding the honesty or dishonesty
of an individual.

(l) Board means the Board of Directors of
the Office of Compliance.

(m) Office means the Office of Compliance.
Sec. 1.3 Coverage.

The coverage of Section 204 of the Act ex-
tends to any ‘‘covered employee’’ or ‘‘cov-
ered employing office’’ without regard to the
number of employees or the employing of-
fice’s effect on interstate commerce.
Sec. 1.4 Prohibitions on lie detector use.

(a) Section 204 of the CAA provides that,
subject to the exemptions of the EPPA in-
corporated into the CAA under section 225(f)
of the CAA, as set forth in Sec. 1.10 through
1.12 of this Part, employing offices are pro-
hibited from:

(1) Requiring, requesting, suggesting or
causing, directly or indirectly, any covered
employee or prospective employee to take or
submit to a lie detector test;

(2) Using, accepting, or inquiring about the
results of a lie detector test of any covered
employee or prospective employee; and

(3) Discharging, disciplining, discriminat-
ing against, denying employment or pro-
motion, or threatening any covered em-
ployee or prospective employee to take such
action for refusal or failure to take or sub-
mit to such test, or on the basis of the re-
sults of a test. The above prohibitions apply
irrespective of whether the covered employee
referred to in paragraphs (1), (2) or (3), above,
works in that employing office.

(b) An employing office that reports a theft
or other incident involving economic loss to
police or other law enforcement authorities
is not engaged in conduct subject to the pro-
hibitions under paragraph (a) of this section
if, during the normal course of a subsequent
investigation, such authorities deem it nec-
essary to administer a polygraph test to a
covered employee(s) suspected of involve-
ment in the reported incident. Employing of-
fices that cooperate with police authorities
during the course of their investigations into
criminal misconduct are likewise not
deemed engaged in prohibitive conduct pro-
vided that such cooperation is passive in na-
ture. For example, it is not uncommon for
police authorities to request employees sus-
pected of theft or criminal activity to sub-
mit to a polygraph test during the employ-
ee’s tour of duty since, as a general rule, sus-
pect employees are often difficult to locate
away from their place of employment. Al-
lowing a test on the employing office’s prem-
ises, releasing a covered employee during
working hours to take a test at police head-
quarters, and other similar types of coopera-
tion at the request of the police authorities
would not be construed as ‘‘requiring, re-
questing, suggesting, or causing, directly or
indirectly, any covered employee * * * to
take or submit to a lie detector test.’’ Co-
operation of this type must be distinguished
from actual participation in the testing of
employees suspected of wrongdoing, either
through the administration of a test by the
employing office at the request or direction
of police authorities, or through reimburse-
ment by the employing office of tests admin-
istered by police authorities to employees. In
some communities, it may be a practice of
police authorities to request testing by em-
ploying offices of employees before a police
investigation is initiated on a reported inci-
dent. In other communities, police examin-
ers are available to covered employing of-
fices, on a cost reimbursement basis, to con-
duct tests on employees suspected by an em-
ploying office of wrongdoing. All such con-

duct on the part of employing offices is
deemed within the prohibitions of section 204
of the CAA.

(c) The receipt by an employing office of
information from a polygraph test adminis-
tered by police authorities pursuant to an in-
vestigation is prohibited by section 3(2) of
the EPPA. (See paragraph (a)(2) of this sec-
tion.)

(d) The simulated use of a polygraph in-
strument so as to lead an individual to be-
lieve that an actual test is being or may be
performed (e.g., to elicit confessions or ad-
missions of guilt) constitutes conduct pro-
hibited by paragraph (a) of this section. Such
use includes the connection of a covered em-
ployee or prospective employee to the in-
strument without any intention of a diag-
nostic purpose, the placement of the instru-
ment in a room used for interrogation
unconnected to the covered employee or pro-
spective employee, or the mere suggestion
that the instrument may be used during the
course of the interview.

(e) The Capitol Police may not require a
covered employee not employed by the Cap-
itol Police to take a lie detector test (on its
own initiative or at the request of another
employing office) except where the Capitol
Police administers such lie detector test as
part of an ‘‘ongoing investigation’’ by the
Capitol Police. For the purpose of this sub-
section, the definition of ‘‘ongoing investiga-
tion’’ contained section 1.12(b) shall apply.
Sec. 1.5 Effect on other laws or agreements.

(a) Section 204 of the CAA does not pre-
empt any otherwise applicable provision of
federal law or any rule or regulation of the
House or Senate or any negotiated collective
bargaining agreement that prohibits lie de-
tector tests or is more restrictive with re-
spect to the use of lie detector tests.

(b)(1) This provision applies to all aspects
of the use of lie detector tests, including pro-
cedural safeguards, the use of test results,
the rights and remedies provided examinees,
and the rights, remedies, and responsibilities
of examiners and employing offices.

(2) For example, a collective bargaining
agreement that provides greater protection
to an examinee would apply in addition to
the protection provided in section 204 of the
CAA.
Sec. 1.6 Notice of protection.

Pursuant to section 301(h) of the CAA, the
Office shall prepare, in a manner suitable for
posting, a notice explaining the provisions of
section 204 of the CAA. Copies of such notice
may be obtained from the Office of Compli-
ance.
Sec. 1.7 Authority of the Board.

Pursuant to sections 204 and 304 of the
CAA, the Board is authorized to issue regula-
tions to implement the rights and protec-
tions of the EPPA. Section 204(c) directs the
Board to promulgate regulations implement-
ing section 204 that are ‘‘the same as sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsections (a) and
(b) [of section 204 of the CAA] except insofar
as the Board may determine, for good cause
shown . . . that a modification of such regu-
lations would be more effective for the im-
plementation of the rights and protections
under this section.’’ The regulations issued
by the Board herein are on all matters for
which section 204 of the CAA requires a regu-
lation to be issued. Specifically, it is the
Board’s considered judgment, based on the
information available to it at the time of
promulgation of these regulations, that,
with the exception of the regulations adopt-
ed and set forth herein, there are no other
‘‘substantive regulations promulgated by the
Secretary of Labor to implement the statu-
tory provisions referred to in subsections (a)
and (b) [of section 204 of the CAA].’’
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In promulgating these regulations, the

Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

Sec. 1.8 Employment relationship.

Subject to the exemptions incorporated
into the CAA by section 225(f), section 204 ap-
plies the prohibitions on the use of lie detec-
tors by employing offices with respect to
covered employees irrespective of whether a
covered employee works in that employing
office. Sections 101(3), (4) and 204 of the CAA
also apply EPPA prohibitions against dis-
crimination to applicants for employment
and former employees of a covered employ-
ing office. For example, an employee may
quit rather than take a lie detector test. The
employing office cannot discriminate or
threaten to discriminate in any manner
against that person (such as by providing
bad references in the future) because of that
person’s refusal to be tested. Similarly, an
employing office cannot discriminate or
threaten to discriminate in any manner
against that person because that person files
a complaint, institutes a proceeding, testi-
fies in a proceeding, or exercises any right
under section 204 of the CAA. (See section 207
of the CAA.)

SUBPART B—EXEMPTIONS

Sec. 1.10 Exclusion for employees of the Capitol
Police. [Reserved]

Sec. 1.11 Exemption for national defense and
security.

(a) The exemptions allowing for the admin-
istration of lie detector tests in the follow-
ing paragraphs (b) through (e) of this section
apply only to the Federal Government; they
do not allow covered employing offices to ad-
minister such tests. For the purposes of this
section, the term ‘‘Federal Government’’
means any agency or entity within the Fed-
eral Government authorized to administer
polygraph examinations which is otherwise
exempt from coverage under section 7(a) of
the EPPA, 29 U.S.C. §2006(a).

(b) Section 7(b)(1) of the EPPA, incor-
porated into the CAA under section 225(f) of
the CAA, provides that nothing in the EPPA
shall be construed to prohibit the adminis-
tration of any lie detector test by the Fed-
eral Government, in the performance of any
counterintelligence function, to any expert,
consultant or employee of any contractor
under contract with the Department of De-
fense; or with the Department of Energy, in
connection with the atomic energy defense
activities of such Department.

(c) Section 7(b)(2)(A) of the EPPA, incor-
porated into the CAA under section 225(f) of
the CAA, provides that nothing in the EPPA
shall be construed to prohibit the adminis-
tration of any lie detector test by the Fed-
eral Government, in the performance of any
intelligence or counterintelligence function
of the National Security Agency, the Defense
Intelligence Agency, or the Central Intel-
ligence Agency, to any individual employed
by, assigned to, or detailed to any such agen-
cy; or any expert or consultant under con-
tract to any such agency; or any employee of
a contractor to such agency; or any individ-
ual applying for a position in any such agen-
cy; or any individual assigned to a space
where sensitive cryptologic information is

produced, processed, or stored for any such
agency.

(d) Section 7(b)(2)(B) of the EPPA, incor-
porated into the CAA under section 225(f) of
the CAA, provides that nothing in the EPPA
shall be construed to prohibit the adminis-
tration of any lie detector test by the Fed-
eral Government, in the performance of any
intelligence or counterintelligence function,
to any covered employee whose duties in-
volve access to information that has been
classified at the level of top secret or des-
ignated as being within a special access pro-
gram under section 4.2(a) of Executive Order
12356 (or a successor Executive Order).

(c) Counterintelligence for purposes of the
above paragraphs means information gath-
ered and activities conducted to protect
against espionage and other clandestine in-
telligence activities, sabotage, terrorist ac-
tivities, or assassinations conducted for or
on behalf of foreign governments, or foreign
or domestic organizations or persons.

(d) Lie detector tests of persons described
in the above paragraphs will be administered
in accordance with applicable Department of
Defense directives and regulations, or other
regulations and directives governing the use
of such tests by the United States Govern-
ment, as applicable.
Sec. 1.12 Exemption for employing offices con-

ducting investigations of economic loss or
injury.

(a) Section 7(d) of the EPPA, incorporated
into the CAA under section 225(f) of the CAA,
provides a limited exemption from the gen-
eral prohibition on lie detector use for em-
ployers conducting ongoing investigations of
economic loss or injury to the employer’s
business. An employing office may request
an employee, subject to the conditions set
forth in sections 8 and 10 of the EPPA and
Secs. 1.20, 1.22, 1.23, 1.24, 1.25, 1.26 and 1.35 of
this part, to submit to a polygraph test, but
no other type of lie detector test, only if—

(1) The test is administered in connection
with an ongoing investigation involving eco-
nomic loss or injury to the employing of-
fice’s operations, such as theft, embezzle-
ment, misappropriation or an act of unlawful
industrial espionage or sabotage;

(2) The employee had access to the prop-
erty that is the subject of the investigation;

(3) The employing office has a reasonable
suspicion that the employee was involved in
the incident or activity under investigation;

(4) The employing office provides the ex-
aminee with a statement, in a language un-
derstood by the examinee, prior to the test
which fully explains with particularity the
specific incident or activity being inves-
tigated and the basis for testing particular
employees and which contains, at a mini-
mum:

(i) An identification with particularity of
the specific economic loss or injury to the
operations of the employing office;

(ii) A description of the employee’s access
to the property that is the subject of the in-
vestigation;

(iii) A description in detail of the basis of
the employing office’s reasonable suspicion
that the employee was involved in the inci-
dent or activity under investigation; and

(iv) Signature of a person (other than a
polygraph examiner) authorized to legally
bind the employing office; and

(5) The employing office retains a copy of
the statement and proof of service described
in paragraph (a)(4) of this section for at least
3 years.

(b) For the exemption to apply, the condi-
tion of an ongoing investigation must be
met. As used in section 7(d) of the EPPA, the
ongoing investigation must be of a specific
incident or activity. Thus, for example, an
employing office may not request that an

employee or employees submit to a poly-
graph test in an effort to determine whether
or not any thefts have occurred. Such ran-
dom testing by an employing office is pre-
cluded by the EPPA. Further, because the
exemption is limited to a specific incident or
activity, an employing office is precluded
from using the exemption in situations
where the so-called ‘‘ongoing investigation’’
is continuous. For example, the fact that
items are frequently missing would not be a
sufficient basis, standing alone, for admin-
istering a polygraph test. Even if the em-
ploying office can establish that unusually
high amounts of property are missing in a
given month, this, in and of itself, would not
be a sufficient basis to meet the specific inci-
dent requirement. On the other hand, poly-
graph testing in response to missing prop-
erty would be permitted where additional
evidence is obtained through subsequent in-
vestigation of specific items missing through
intentional wrongdoing, and a ‘‘reasonable
suspicion that the employee to be
polygraphed was involved’’ in the incident
under investigation. Administering a poly-
graph test in circumstances where the miss-
ing property is merely unspecified, statis-
tical shortages, without identification of a
specific incident or activity that produced
the missing property and a reasonable sus-
picion that the employee was involved,
would amount to little more than a fishing
expedition and is prohibited by the EPPA as
applied to covered employees and employing
offices by the CAA.

(c)(1)(i) The terms economic loss or injury to
the employing office’s operations include both
direct and indirect economic loss or injury.

(ii) Direct loss or injury includes losses or
injuries resulting from theft, embezzlement,
misappropriation, espionage or sabotage.
These examples, cited in the EPPA, are in-
tended to be illustrative and not exhaustive.
Another specific incident which would con-
stitute direct economic loss or injury is the
misappropriation of confidential or trade se-
cret information.

(iii) Indirect loss or injury includes the use
of an employing office’s operations to com-
mit a crime, such as check-kiting or money
laundering. In such cases, the ongoing inves-
tigation must be limited to criminal activity
that has already occurred, and to use of the
employing office’s operations (and not sim-
ply the use of the premises) for such activ-
ity. For example, the use of an employing of-
fice’s vehicles, warehouses, computers or
equipment to smuggle or facilitate the im-
porting of illegal substances constitutes an
indirect loss or injury to the employing of-
fice’s business operations. Conversely, the
mere fact that an illegal act occurs on the
employing office’s premises (such as a drug
transaction that takes place in the employ-
ing office’s parking lot or rest room) does
not constitute an indirect economic loss or
injury to the employing office.

(iv) Indirect loss or injury also includes
theft or injury to property of another for
which the employing office exercises fidu-
ciary, managerial or security responsibility,
or where the office has custody of the prop-
erty (but not property of other offices to
which the employees have access by virtue of
the employment relationship). For example,
if a maintenance employee of the manager of
an apartment building steals jewelry from a
tenant’s apartment, the theft results in an
indirect economic loss or injury to the em-
ployer because of the manager’s manage-
ment responsibility with respect to the ten-
ant’s apartment. A messenger on a delivery
of confidential business reports for a client
firm who steals the reports causes an indi-
rect economic loss or injury to the mes-
senger service because the messenger service
is custodian of the client firm’s reports, and
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therefore is responsible for their security.
Similarly, the theft of property protected by
a security service employer is considered an
economic loss or injury to that employer.

(v) A theft or injury to a client firm does
not constitute an indirect loss or injury to
an employing office unless that employing
office has custody of, or management, or se-
curity responsibility for, the property of the
client that was lost or stolen or injured. For
example, a cleaning contractor has no re-
sponsibility for the money at a client bank.
If money is stolen from the bank by one of
the cleaning contractor’s employees, the
cleaning contractor does not suffer an indi-
rect loss or injury.

(vi) Indirect loss or injury does not include
loss or injury which is merely threatened or
potential, e.g., a threatened or potential loss
of an advantageous business relationship.

(2) Economic losses or injuries which are
the result of unintentional or lawful conduct
would not serve as a basis for the adminis-
tration of a polygraph test. Thus, apparently
unintentional losses or injuries stemming
from truck, car, workplace, or other similar
type accidents or routine inventory or cash
register shortages would not meet the eco-
nomic loss or injury requirement. Any eco-
nomic loss incident to lawful union or em-
ployee activity also would not satisfy this
requirement.

(3) It is the operations of the employing of-
fice which must suffer the economic loss or
injury. Thus, a theft committed by one em-
ployee against another employee of the same
employing office would not satisfy the re-
quirement.

(d) While nothing in the EPPA as applied
by the CAA prohibits the use of medical
tests to determine the presence of controlled
substances or alcohol in bodily fluids, the
section 7(d) exemption of the EPPA does not
permit the use of a polygraph test to learn
whether an employee has used drugs or alco-
hol, even where such possible use may have
contributed to an economic loss to the em-
ploying office (e.g., an accident involving an
employing office’s vehicle).

(e) Section 7(d)(2) of the EPPA provides
that, as a condition for the use of the exemp-
tion, the employee must have had access to
the property that is the subject of the inves-
tigation.

(1) The word access, as used in section
7(d)(2), refers to the opportunity which an
employee had to cause, or to aid or abet in
causing, the specific economic loss or injury
under investigation. The term ‘‘access’’,
thus, includes more than direct or physical
contact during the course of employment.
For example, as a general matter, all em-
ployees working in or with authority to
enter a property storage area have ‘‘access’’
to unsecured property in the area. All em-
ployees with the combination to a safe have
‘‘access’’ to the property in a locked safe.
Employees also have ‘‘access’’ who have the
ability to divert possession or otherwise af-
fect the disposition of the property that is
the subject of investigation. For example, a
bookkeeper in a jewelry store with access to
inventory records may aid or abet a clerk
who steals an expensive watch by removing
the watch from the employing office’s inven-
tory records. In such a situation, it is clear
that the bookkeeper effectively has ‘‘access’’
to the property that is the subject of the in-
vestigation. (2) As used in section 7(d)(2),
property refers to specifically identifiable
property, but also includes such things of
value as security codes and computer data,
and proprietary, financial or technical infor-
mation, such as trade secrets, which by its
availability to competitors or others would
cause economic harm to the employing of-
fice. (f)(1) As used in section 7(d)(3), the term
‘‘reasonable suspicion’’ refers to an observ-

able, articulable basis in fact which indi-
cates that a particular employee was in-
volved in, or responsible for, an economic
loss. Access in the sense of possible or poten-
tial opportunity, standing alone, does not
constitute a basis for ‘‘reasonable sus-
picion.’’ Information from a co-worker, or an
employee’s behavior, demeanor, or conduct
may be factors in the basis for reasonable
suspicion. Likewise, inconsistencies between
facts, claims, or statements that surface dur-
ing an investigation can serve as a sufficient
basis for reasonable suspicion. While access
or opportunity, standing alone, does not con-
stitute a basis for ‘‘reasonable suspicion’’,
the totality of circumstances surrounding
the access or opportunity (such as its unau-
thorized or unusual nature or the fact that
access was limited to a single individual)
may constitute a factor in determining
whether there is a reasonable suspicion.

(2) For example, in an investigation of a
theft of an expensive piece of jewelry, an em-
ployee authorized to open the establish-
ment’s safe no earlier than 9 a.m., in order to
place the jewelry in a window display case, is
observed opening the safe at 7:30 a.m. In such
a situation, the opening of the safe by the
employee one and one-half hours prior to the
specified time may serve as the basis for rea-
sonable suspicion. On the other hand, in the
example given, if the employee is asked to
bring the piece of jewelry to his or her office
at 7:30 a.m., and the employee then opened
the safe and reported the jewelry missing,
such access, standing alone, would not con-
stitute a basis for reasonable suspicion that
the employee was involved in the incident
unless access to the safe was limited solely
to the employee. If no one other than the
employee possessed the combination to the
safe, and all other possible explanations for
the loss are ruled out, such as a break-in, a
basis for reasonable suspicion may be formu-
lated based on sole access by one employee.

(3) The employing office has the burden of
establishing that the specific individual or
individuals to be tested are ‘‘reasonably sus-
pected’’ of involvement in the specific eco-
nomic loss or injury for the requirement in
section 7(d)(3) of the EPPA to be met.

(g)(1) As discussed in paragraph (a)(4) of
this section, section 7(d)(4) of the EPPA sets
forth what information, at a minimum, must
be provided to an employee if the employing
office wishes to claim the exemption.

(2) The statement required under para-
graph (a)(4) of this section must be received
by the employee at least 48 hours, excluding
weekend days and holidays, prior to the time
of the examination. The statement must set
forth the time and date of receipt by the em-
ployee and be verified by the employee’s sig-
nature. This will provide the employee with
adequate pre-test notice of the specific inci-
dent or activity being investigated and af-
ford the employee sufficient time prior to
the test to obtain and consult with legal
counsel or an employee representative.

(3) The statement to be provided to the em-
ployee must set forth with particularity the
specific incident or activity being inves-
tigated and the basis for testing particular
employees. Section 7(d)(4)(A) of the EPPA
requires specificity beyond the mere asser-
tion of general statements regarding eco-
nomic loss, employee access, and reasonable
suspicion. For example, an employing of-
fice’s assertion that an expensive watch was
stolen, and that the employee had access to
the watch and is therefore a suspect, would
not meet the ‘‘with particularity’’ criterion.
If the basis for an employing office’s request-
ing an employee (or employees) to take a
polygraph test is not articulated with par-
ticularity, and reduced to writing, then the
standard is not met. The identity of a co-
worker or other individual providing infor-

mation used to establish reasonable sus-
picion need not be revealed in the statement.

(4) It is further required that the state-
ment provided to the examinee be signed by
the employing office, or an employee or
other representative of the employing office
with authority to legally bind the employing
office. The person signing the statement
must not be a polygraph examiner unless the
examiner is acting solely in the capacity of
an employing office with respect to his or
her own employees and does not conduct the
examination. The standard would not be
met, and the exemption would not apply if
the person signing the statement is not au-
thorized to legally bind the employing office.

(h) Polygraph tests administered pursuant
to this exemption are subject to the limita-
tions set forth in sections 8 and 10 of the
EPPA, as discussed in Secs. 1.20, 1.22, 1.23,
1.24, 1.25, 1.26, and 1.35 of this part. As pro-
vided in these sections, the exemption will
apply only if certain requirements are met.
Failure to satisfy any of the specified re-
quirements nullifies the statutory authority
for polygraph test administration and may
subject the employing office to remedial ac-
tions, as provided for in section 6(c) of the
EPPA.
Sec. 1.13 Exemption of employing offices au-

thorized to manufacture, distribute, or dis-
pense controlled substances.

(a) Section 7(f) of the EPPA, incorporated
into the CAA by section 225(f) of the CAA,
provides an exemption from the EPPA’s gen-
eral prohibition regarding the use of poly-
graph tests for employers authorized to man-
ufacture, distribute, or dispense a controlled
substance listed in schedule I, II, III, or IV of
section 202 of the Controlled Substances Act
(21 U.S.C. § 812). This exemption permits the
administration of polygraph tests, subject to
the conditions set forth in sections 8 and 10
of the EPPA and Sec. 1.21, 1.22, 1.23, 1.24, 1.25,
1.26, and 1.35 of this part, to:

(1) A prospective employee who would have
direct access to the manufacture, storage,
distribution, or sale of any such controlled
substance; or

(2) a current employee if the following con-
ditions are met:

(i) The test is administered in connection
with an ongoing investigation of criminal or
other misconduct involving, or potentially
involving, loss or injury to the manufacture,
distribution, or dispensing of any such con-
trolled substance by such employing office;
and

(ii) The employee had access to the person
or property that is the subject of the inves-
tigation.

(b)(1) The terms manufacture, distribute, dis-
tribution, dispense, storage, and sale, for the
purposes of this exemption, are construed
within the meaning of the Controlled Sub-
stances Act (21 U.S.C. § 812 et seq.), as admin-
istered by the Drug Enforcement Adminis-
tration (DEA), U.S. Department of Justice.

(2) The exemption in section 7(f) of the
EPPA applies only to employing offices that
are authorized by DEA to manufacture, dis-
tribute, or dispense a controlled substance.
Section 202 of the Controlled Substances Act
(21 U.S.C. § 812) requires every person who
manufactures, distributes, or dispenses any
controlled substance to register with the At-
torney General (i.e., with DEA). Common or
contract carriers and warehouses whose pos-
session of the controlled substance is in the
usual course of their business or employment
are not required to register. Truck drivers
and warehouse employees of the persons or
entities registered with DEA and authorized
to manufacture, distribute, or dispense con-
trolled substances, are within the scope of
the exemption where they have direct access
or access to the controlled substances, as
discussed below.
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(c) In order for a polygraph examination to

be performed, section 7(f) of the Act requires
that a prospective employee have ‘‘direct ac-
cess’’ to the controlled substance(s) manu-
factured, dispensed, or distributed by the
employing office. Where a current employee
is to be tested as a part of an ongoing inves-
tigation, section 7(f) requires that the em-
ployee have ‘‘access’’ to the person or prop-
erty that is the subject of the investigation.

(1) A prospective employee would have ‘‘di-
rect access’’ if the position being applied for
has responsibilities which include contact
with or which affect the disposition of a con-
trolled substance, including participation in
the process of obtaining, dispensing, or oth-
erwise distributing a controlled substance.
This includes contact or direct involvement
in the manufacture, storage, testing, dis-
tribution, sale or dispensing of a controlled
substance and may include, for example,
packaging, repackaging, ordering, licensing,
shipping, receiving, taking inventory, pro-
viding security, prescribing, and handling of
a controlled substance. A prospective em-
ployee would have ‘‘direct access’’ if the de-
scribed job duties would give such person ac-
cess to the products in question, whether
such employee would be in physical proxim-
ity to controlled substances or engaged in
activity which would permit the employee to
divert such substances to his or her posses-
sion.

(2) A current employee would have ‘‘ac-
cess’’ within the meaning of section 7(f) if
the employee had access to the specific per-
son or property which is the subject of the
on-going investigation, as discussed in Sec.
1.12(e) of this part. Thus, to test a current
employee, the employee need not have had
‘‘direct’’ access to the controlled substance,
but may have had only infrequent, random,
or opportunistic access. Such access would
be sufficient to test the employee if the em-
ployee could have caused, or could have
aided or abetted in causing, the loss of the
specific property which is the subject of the
investigation. For example, a maintenance
worker in a drug warehouse, whose job du-
ties include the cleaning of areas where the
controlled substances which are the subject
of the investigation were present, but whose
job duties do not include the handling of con-
trolled substances, would be deemed to have
‘‘access’’, but normally not ‘‘direct access’’,
to the controlled substances. On the other
hand, a drug warehouse truck loader, whose
job duties include the handling of outgoing
shipment orders which contain controlled
substances, would have ‘‘direct access’’ to
such controlled substances. A pharmacy de-
partment in a supermarket is another com-
mon situation which is useful in illustrating
the distinction between ‘‘direct access’’ and
‘‘access.’’ Store personnel receiving pharma-
ceutical orders, i.e., the pharmacist, phar-
macy intern, and other such employees
working in the pharmacy department, would
ordinarily have ‘‘direct access’’ to controlled
substances. Other store personnel whose job
duties and responsibilities do not include the
handling of controlled substances but who
had occasion to enter the pharmacy depart-
ment where the controlled substances which
are the subject of the investigation were
stored, such as maintenance personnel or
pharmacy cashiers, would have ‘‘access.’’
Certain other store personnel whose job du-
ties do not permit or require entrance into
the pharmacy department for any reason,
such as produce or meat clerks, checkout
cashiers, or baggers, would not ordinarily
have ‘‘access.’’ However, any current em-
ployee, regardless of described job duties,
may be polygraphed if the employing office’s
investigation of criminal or other mis-
conduct discloses that such employee in fact
took action to obtain ‘‘access’’ to the person

or property that is the subject of the inves-
tigation—e.g., by actually entering the drug
storage area in violation of company rules.
In the case of ‘‘direct access’’, the prospec-
tive employee’s access to controlled sub-
stances would be as a part of the manufac-
turing, dispensing or distribution process,
while a current employee’s ‘‘access’’ to the
controlled substances which are the subject
of the investigation need only be opportun-
istic.

(d) The term prospective employee, for the
purposes of this section, includes a current
employee who presently holds a position
which does not entail direct access to con-
trolled substances, and therefore is outside
the scope of the exemption’s provisions for
preemployment polygraph testing, provided
the employee has applied for and is being
considered for transfer or promotion to an-
other position which entails such direct ac-
cess. For example, an office secretary may
apply for promotion to a position in the
vault or cage areas of a drug warehouse,
where controlled substances are kept. In
such a situation, the current employee would
be deemed a ‘‘prospective employee’’ for the
purposes of this exemption, and thus could
be subject to preemployment polygraph
screening, prior to such a change in position.
However, any adverse action which is based
in part on a polygraph test against a current
employee who is considered a ‘‘prospective
employee’’ for purposes of this section may
be taken only with respect to the prospective
position and may not affect the employee’s
employment in the current position.

(e) Section 7(f) of the EPPA, as applied by
the CAA, makes no specific reference to a re-
quirement that employing offices provide
current employees with a written statement
prior to polygraph testing. Thus, employing
offices to whom this exemption is available
are not required to furnish a written state-
ment such as that specified in section 7(d) of
the EPPA and Sec. 1.12(a)(4) of this part.

(f) For the section 7(f) exemption to apply,
the polygraph testing of current employees
must be administered in connection with an
ongoing investigation of criminal or other
misconduct involving, or potentially involv-
ing, loss or injury to the manufacture, dis-
tribution, or dispensing of any such con-
trolled substance by such employing office.

(1) Current employees may only be admin-
istered polygraph tests in connection with
an ongoing investigation of criminal or other
misconduct, relating to a specific incident or
activity, or potential incident or activity.
Thus, an employing office is precluded from
using the exemption in connection with con-
tinuing investigations or on a random basis
to determine if thefts are occurring. How-
ever, unlike the exemption in section 7(d) of
the EPPA for employing offices conducting
ongoing investigations of economic loss or
injury, the section 7(f) exemption includes
ongoing investigations of misconduct involv-
ing potential drug losses. Nor does the latter
exemption include the requirement for ‘‘rea-
sonable suspicion’’ contained in the section
7(d) exemption. Thus, a drug store operator
is permitted to polygraph all current em-
ployees who have access to a controlled sub-
stance stolen from the inventory, or where
there is evidence that such a theft is
planned. Polygraph testing based on an in-
ventory shortage of the drug during a par-
ticular accounting period would not be per-
mitted unless there is extrinsic evidence of
misconduct.

(2) In addition, the test must be adminis-
tered in connection with loss or injury, or
potential loss or injury, to the manufacture,
distribution, or dispensing of a controlled
substance.

(i) Retail drugstores and wholesale drug
warehouses typically carry inventory of so-

called health and beauty aids, cosmetics,
over-the-counter drugs, and a variety of
other similar products, in addition to their
product lines of controlled drugs. The non-
controlled products usually constitute the
majority of such firms’ sales volumes. An
economic loss or injury related to such non-
controlled substances would not constitute a
basis of applicability of the section 7(f) ex-
emption. For example, an investigation into
the theft of a gross of cosmetic products
could not be a basis for polygraph testing
under section 7(f), but the theft of a con-
tainer of Valium could be.

(ii) Polygraph testing, with respect to an
ongoing investigation concerning products
other than controlled substances might be
initiated under section 7(d) of the EPPA and
Sec. 1.12 of this part. However, the exemp-
tion in section 7(f) of the EPPA and this sec-
tion is limited solely to losses or injury asso-
ciated with controlled substances.

(g) Polygraph tests administered pursuant
to this exemption are subject to the limita-
tions set forth in sections 8 and 10 of the
EPPA, as discussed in Secs. 1.21, 1.22, 1.23,
1.24, 1.25, 1.26, and 1.35 of this part. As pro-
vided in these sections, the exemption will
apply only if certain requirements are met.
Failure to satisfy any of the specified re-
quirements nullifies the statutory authority
for polygraph test administration and may
subject the employing office to the remedies
authorized in section 204 of the CAA. The ad-
ministration of such tests is also subject to
collective bargaining agreements, which
may either prohibit lie detector tests, or
contain more restrictive provisions with re-
spect to polygraph testing.

SUBPART C—RESTRICTIONS ON POLYGRAPH
USAGE UNDER EXEMPTIONS

Sec. 1.20 Adverse employment action under on-
going investigation exemption.

(a) Section 8(a)(1) of the EPPA provides
that the limited exemption in section 7(d) of
the EPPA and Sec. 1.12 of this part for ongo-
ing investigations shall not apply if an em-
ploying office discharges, disciplines, denies
employment or promotion or otherwise dis-
criminates in any manner against a current
employee based upon the analysis of a poly-
graph test chart or the refusal to take a
polygraph test, without additional support-
ing evidence.

(b) ‘‘Additional supporting evidence’’, for
purposes of section 8(a) of the EPPA, in-
cludes, but is not limited to, the following:

(1)(i) Evidence indicating that the em-
ployee had access to the missing or damaged
property that is the subject of an ongoing in-
vestigation; and

(ii) Evidence leading to the employing of-
fice’s reasonable suspicion that the employee
was involved in the incident or activity
under investigation; or

(2) Admissions or statements made by an
employee before, during or following a poly-
graph examination.

(c) Analysis of a polygraph test chart or re-
fusal to take a polygraph test may not serve
as a basis for adverse employment action,
even with additional supporting evidence,
unless the employing office observes all the
requirements of sections 7(d) and 8(b) of the
EPPA, as applied by the CAA and described
in Secs. 1.12, 1.22, 1.23, 1.24 and 1.25 of this
part.
Sec. 1.21 Adverse employment action under con-

trolled substance exemption.
(a) Section 8(a)(2) of the EPPA provides

that the controlled substance exemption in
section 7(f) of the EPPA and section 1.13 of
this part shall not apply if an employing of-
fice discharges, disciplines, denies employ-
ment or promotion, or otherwise discrimi-
nates in any manner against a current em-
ployee or prospective employee based solely
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on the analysis of a polygraph test chart or
the refusal to take a polygraph test.

(b) Analysis of a polygraph test chart or
refusal to take a polygraph test may serve as
one basis for adverse employment actions of
the type described in paragraph (a) of this
section, provided that the adverse action was
also based on another bona fide reason, with
supporting evidence therefor. For example,
traditional factors such as prior employment
experience, education, job performance, etc.
may be used as a basis for employment deci-
sions. Employment decisions based on ad-
missions or statements made by an employee
or prospective employee before, during or
following a polygraph examination may,
likewise, serve as a basis for such decisions.

(c) Analysis of a polgraph test chart or the
refusal to take a polygraph test may not
serve as a basis for adverse employment ac-
tion, even with another legitimate basis for
such action, unless the employing office ob-
serves all the requirements of section 7(f) of
the EPPA, as appropriate, and seciton 8(b) of
the EPPA, as described in sections 1.13, 1.22,
1.23, 1.24 and 1.25 of this part.
Sec. 1.22 Rights of examinee—general.

(a) Pursuant to section 8(b) of the EPPA,
the limited exemption in section 7(d) of the
EPPA for ongoing investigations (described
in Secs. 1.12 and 1.13 of this part) shall not
apply unless all of the requirements set forth
in this section and Secs. 1.23 through 1.25 of
this part are met.

(b) During all phases of the polygraph test-
ing the person being examined has the fol-
lowing rights:

(1) The examinee may terminate the test
at any time.

(2) The examinee may not be asked any
questions in a degrading or unnecessarily in-
trusive manner.

(3) The examinee may not be asked any
questions dealing with:

(i) Religious beliefs or affiliations;
(ii) Beliefs or opinions regarding racial

matters;
(iii) Political beliefs or affiliations;
(iv) Sexual preferences or behavior; or
(v) Beliefs, affiliations, opinions, or lawful

activities concerning unions or labor organi-
zations.

(4) The examinee may not be subjected to
a test when there is sufficient written evi-
dence by a physician that the examinee is
suffering from any medical or psychological
condition or undergoing any treatment that
might cause abnormal responses during the
actual testing phase. Sufficient written evi-
dence shall constitute, at a minimum, a
statement by a physician specifically de-
scribing the examinee’s medical or psycho-
logical condition or treatment and the basis
for the physician’s opinion that the condi-
tion or treatment might result in such ab-
normal responses.

(5) An employee or prospective employee
who exercises the right to terminate the
test, or who for medical reasons with suffi-
cient supporting evidence is not adminis-
tered the test, shall be subject to adverse
employment action only on the same basis
as one who refuses to take a polygraph test,
as described in Secs. 1.20 and 1.21 of this part.

(c) Any polygraph examination shall con-
sist of one or more pretest phases, actual
testing phases, and post-test phases, which
must be conducted in accordance with the
rights of examinees described in Secs. 1.23
through 1.25 of this part.
Sec. 1.23 Rights of examinee—pretest phase.

(a) The pretest phase consists of the ques-
tioning and other preparation of the prospec-
tive examinee before the actual use of the
polygraph instrument. During the initial
pretest phase, the examinee must be:

(1) Provided with written notice, in a lan-
guage understood by the examinee, as to

when and where the examination will take
place and that the examinee has the right to
consult with counsel or an employee rep-
resentative before each phase of the test.
Such notice shall be received by the exam-
inee at least forty-eight hours, excluding
weekend days and holidays, before the time
of the examination, except that a prospec-
tive employee may, at the employee’s op-
tion, give written consent to administration
of a test anytime within 48 hours but no ear-
lier than 24 hours after receipt of the written
notice. The written notice or proof of service
must set forth the time and date of receipt
by the employee or prospective employee
and be verified by his or her signature. The
purpose of this requirement is to provide a
sufficient opportunity prior to the examina-
tion for the examinee to consult with coun-
sel or an employee representative. Provision
shall also be made for a convenient place on
the premises where the examination will
take place at which the examinee may con-
sult privately with an attorney or an em-
ployee representative before each phase of
the test. The attorney or representative may
be excluded from the room where the exam-
ination is administered during the actual
testing phase.

(2) Informed orally and in writing of the
nature and characteristics of the polygraph
instrument and examination, including an
explanation of the physical operation of the
polygraph instrument and the procedure
used during the examination.

(3) Provided with a written notice prior to
the testing phase, in a language understood
by the examinee, which shall be read to and
signed by the examinee. Use of Appendix A
to this part, if properly completed, will con-
stitute compliance with the contents of the
notice requirement of this paragraph. If a
format other than in Appendix A is used, it
must contain at least the following informa-
tion:

(i) Whether or not the polygraph examina-
tion area contains a two-way mirror, a cam-
era, or other device through which the exam-
inee may be observed;

(ii) Whether or not any other device, such
as those used in conversation or recording
will be used during the examination;

(iii) That both the examinee and the em-
ploying office have the right, with the oth-
er’s knowledge, to make a recording of the
entire examination;

(iv) That the examinee has the right to ter-
minate the test at any time;

(v) That the examinee has the right, and
will be given the opportunity, to review all
questions to be asked during the test;

(vi) That the examinee may not be asked
questions in a manner which degrades, or
needlessly intrudes;

(vii) That the examinee may not be asked
any questions concerning religious beliefs or
opinions; beliefs regarding racial matters;
political beliefs or affiliations; matters re-
lating to sexual behavior; beliefs, affili-
ations, opinions, or lawful activities regard-
ing unions or labor organizations;

(viii) That the test may not be conducted
if there is sufficient written evidence by a
physician that the examinee is suffering
from a medical or psychological condition or
undergoing treatment that might cause ab-
normal responses during the examination;

(ix) That the test is not and cannot be re-
quired as a condition of employment;

(x) That the employing office may not dis-
charge, dismiss, discipline, deny employment
or promotion, or otherwise discriminate
against the examinee based on the analysis
of a polygraph test, or based on the
examinee’s refusal to take such a test, with-
out additional evidence which would support
such action;

(xi)(A) In connection with an ongoing in-
vestigation, that the additional evidence re-

quired for the employing office to take ad-
verse action against the examinee, including
termination, may be evidence that the exam-
inee had access to the property that is the
subject of the investigation, together with
evidence supporting the employing office’s
reasonable suspicion that the examinee was
involved in the incident or activity under in-
vestigation;

(B) That any statement made by the exam-
inee before or during the test may serve as
additional supporting evidence for an ad-
verse employment action, as described in
paragraph (a)(3)(x) of this section, and that
any admission of criminal conduct by the ex-
aminee may be transmitted to an appro-
priate government law enforcement agency;

(xii) That information acquired from a
polygraph test may be disclosed by the ex-
aminer or by the employing office only:

(A) To the examinee or any other person
specifically designated in writing by the ex-
aminee to receive such information;

(B) To the employing office that requested
the test;

(C) To a court, governmental agency, arbi-
trator, or mediator pursuant to a court
order;

(D) By the employing office, to an appro-
priate governmental agency without a court
order where, and only insofar as, the infor-
mation disclosed is an admission of criminal
conduct;

(xiii) That if any of the examinee’s rights
or protections under the law are violated,
the examinee has the right to take action
against the employing office under sections
401-404 of the CAA. Employing offices that
violate this law are liable to the affected ex-
aminee, who may recover such legal or equi-
table relief as may be appropriate, including,
but not limited to, employment, reinstate-
ment, and promotion, payment of lost wages
and benefits, and reasonable costs, including
attorney’s fees;

(xiv) That the examinee has the right to
obtain and consult with legal counsel or
other representative before each phase of the
test, although the legal counsel or represent-
ative may be excluded from the room where
the test is administered during the actual
testing phase.

(xv) That the employee’s rights under the
CAA may not be waived, either voluntarily
or involuntarily, by contract or otherwise,
except as part of a written settlement to a
pending action or complaint under the CAA,
agreed to and signed by the parties.

(b) During the initial or any subsequent
pretest phases, the examinee must be given
the opportunity, prior to the actual testing
phase, to review all questions in writing that
the examiner will ask during each testing
phase. Such questions may be presented at
any point in time prior to the testing phase.

Sec. 1.24 Rights of examinee—actual testing
phase.

(a) The actual testing phase refers to that
time during which the examiner administers
the examination by using a polygraph in-
strument with respect to the examinee and
then analyzes the charts derived from the
test. Throughout the actual testing phase,
the examiner shall not ask any question that
was not presented in writing for review prior
to the testing phase. An examiner may, how-
ever, recess the testing phase and return to
the pre-test phase to review additional rel-
evant questions with the examinee. In the
case of an ongoing investigation, the exam-
iner shall ensure that all relevant questions
(as distinguished from technical baseline
questions) pertain to the investigation.

(b) No testing period subject to the provi-
sions of the Act shall be less than ninety
minutes in length. Such ‘‘test period’’ begins
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at the time that the examiner begins inform-
ing the examinee of the nature and charac-
teristics of the examination and the instru-
ments involved, as prescribed in section
8(b)(2)(B) of the EPPA and Sec. 1.23(a)(2) of
this part, and ends when the examiner com-
pletes the review of the test results with the
examinee as provided in Sec. 1.25 of this part.
The ninety-minute minimum duration shall
not apply if the examinee voluntarily acts to
terminate the test before the completion
thereof, in which event the examiner may
not render an opinion regarding the employ-
ee’s truthfulness.
Sec. 1.25 Rights of examinee—post-test phase.

(a) The post-test phase refers to any ques-
tioning or other communication with the ex-
aminee following the use of the polygraph in-
strument, including review of the results of
the test with the examinee. Before any ad-
verse employment action, the employing of-
fice must:

(1) Further interview the examinee on the
basis of the test results; and

(2) Give to the examinee a written copy of
any opinions or conclusions rendered in re-
sponse to the test, as well as the questions
asked during the test, with the correspond-
ing charted responses. The term ‘‘cor-
responding charted responses’’ refers to cop-
ies of the entire examination charts record-
ing the employee’s physiological responses,
and not just the examiner’s written report
which describes the examinee’s responses to
the questions as ‘‘charted’’ by the instru-
ment.
Sec. 1.26 Qualifications of and requirements

for examiners.
(a) Section 8 (b) and (c) of the EPPA pro-

vides that the limited exemption in section
7(d) of the EPPA for ongoing investigations
shall not apply unless the person conducting
the polygraph examination meets specified
qualifications and requirements.

(b) An examiner must meet the following
qualifications:

(1) Have a valid current license, if required
by the State in which the test is to be con-
ducted; and

(2) Carry a minimum bond of $50,000 pro-
vided by a surety incorporated under the
laws of the United States or of any State,
which may under those laws guarantee the
fidelity of persons holding positions of trust,
or carry an equivalent amount of profes-
sional liability coverage.

(c) An examiner must also, with respect to
examinees identified by the employing office
pursuant to Sec. 1.30(c) of this part:

(1) Observe all rights of examinees, as set
out in Secs. 1.22, 1.23, 1.24, and 1.25 of this
part;

(2) Administer no more than five polygraph
examinations in any one calendar day on
which a test or tests subject to the provi-
sions of EPPA are administered, not count-
ing those instances where an examinee vol-
untarily terminates an examination prior to
the actual testing phase;

(3) Administer no polygraph examination
subject to the provisions of the EPPA which
is less than ninety minutes in duration, as
described in Sec. 1.24(b) of this part; and

(4) Render any opinion or conclusion re-
garding truthfulness or deception in writing.
Such opinion or conclusion must be based
solely on the polygraph test results. The
written report shall not contain any infor-
mation other than admissions, information,
case facts, and interpretation of the charts
relevant to the stated purpose of the poly-
graph test and shall not include any rec-
ommendation concerning the employment of
the examinee.

(5) Maintain all opinions, reports, charts,
written questions, lists, and other records re-
lating to the test, including, statements

signed by examinees advising them of rights
under the CAA (as described in section
1.23(a)(3) of this part) and any electronic re-
cordings of examinations, for at least three
years from the date of the administration of
the test. (See section 1.30 of this part for rec-
ordkeeping requirements.)
SUBPART D—RECORDKEEPING AND DISCLOSURE

REQUIREMENTS

Sec. 1.30 Records to be preserved for 3 years.
(a) The following records shall be kept for

a minimum period of three years from the
date the polygraph examination is conducted
(or from the date the examination is re-
quested if no examination is conducted):

(1) Each employing office that requests an
employee to submit to a polygraph examina-
tion in connection with an ongoing inves-
tigation involving economic loss or injury
shall retain a copy of the statement that
sets forth the specific incident or activity
under investigation and the basis for testing
that particular covered employee, as re-
quired by section 7(d)(4) of the EPPA and de-
scribed in 1.12(a)(4) of this part.

(2) Each examiner retained to administer
examinations pursuant to any of the exemp-
tions under section 7(d), (e) or (f) of the
EPPA (described in sections 1.12 and 1.13 of
this part) shall maintain all opinions, re-
ports, charts, written questions, lists, and
other records relating to polygraph tests of
such persons.
Sec. 1.35 Disclosure of test information.

This section prohibits the unauthorized
disclosure of any information obtained dur-
ing a polygraph test by any person, other
than the examinee, directly or indirectly, ex-
cept as follows:

(a) A polygraph examiner or an employing
office (other than an employing office ex-
empt under section 7 (a), or (b) of the EPPA
(described in Secs. 1.10 and 1.11 of this part))
may disclose information acquired from a
polygraph test only to:

(1) The examinee or an individual specifi-
cally designated in writing by the examinee
to receive such information;

(2) The employing office that requested the
polygraph test pursuant to the provisions of
the EPPA (including management personnel
of the employing office where the disclosure
is relevant to the carrying out of their job
responsibilities);

(3) Any court, governmental agency, arbi-
trator, or mediator pursuant to an order
from a court of competent jurisdiction re-
quiring the production of such information;

(b) An employing office may disclose infor-
mation from the polygraph test at any time
to an appropriate governmental agency with-
out the need of a court order where, and only
insofar as, the information disclosed is an
admission of criminal conduct.

(c) A polygraph examiner may disclose test
charts, without identifying information (but
not other examination materials and
records), to another examiner(s) for exam-
ination and analysis, provided that such dis-
closure is for the sole purpose of consulta-
tion and review of the initial examiner’s
opinion concerning the indications of truth-
fulness or deception. Such action would not
constitute disclosure under this part pro-
vided that the other examiner has no direct
or indirect interest in the matter.

APPENDIX A TO PART 801—NOTICE TO
EXAMINEE

Section 204 of the Congressional Account-
ability Act, which applies the rights and pro-
tections of section 8(b) of the Employee
Polygraph Protection Act to covered em-
ployees and employing offices, and the regu-
lations of the Board of Directors of the Office
of Compliance (Sections 1.22, 1.23, 1.24, and
1.25), require that you be given the following

information before taking a polygraph exam-
ination:

1. (a) The polygraph examination area
[does] [does not] contain a two-way mirror, a
camera, or other device through which you
may be observed.

(b) Another device, such as those used in
conversation or recording, [will] [will not] be
used during the examination.

(c) Both you and the employing office have
the right, with the other’s knowledge, to
record electronically the entire examination.

2. (a) You have the right to terminate the
test at any time.

(b) You have the right, and will be given
the opportunity, to review all questions to
be asked during the test.

(c) You may not be asked questions in a
manner which degrades, or needlessly in-
trudes.

(d) You may not be asked any questions
concerning: Religious beliefs or opinions; be-
liefs regarding racial matters; political be-
liefs or affiliations; matters relating to sex-
ual preference or behavior; beliefs, affili-
ations, opinions, or lawful activities regard-
ing unions or labor organizations.

(e) The test may not be conducted if there
is sufficient written evidence by a physician
that you are suffering from a medical or psy-
chological condition or undergoing treat-
ment that might cause abnormal responses
during the examination.

(f) You have the right to consult with legal
counsel or other representative before each
phase of the test, although the legal counsel
or other representative may be excluded
from the room where the test is adminis-
tered during the actual testing phase.

3. (a) The test is not and cannot be re-
quired as a condition of employment.

(b) The employing office may not dis-
charge, dismiss, discipline, deny employment
or promotion, or otherwise discriminate
against you based on the analysis of a poly-
graph test, or based on your refusal to take
such a test without additional evidence
which would support such action.

(c)(1) In connection with an ongoing inves-
tigation, the additional evidence required for
an employing office to take adverse action
against you, including termination, may be
(A) evidence that you had access to the prop-
erty that is the subject of the investigation,
together with (B) the evidence supporting
the employing office’s reasonable suspicion
that you were involved in the incident or ac-
tivity under investigation.

(2) Any statement made by you before or
during the test may serve as additional sup-
porting evidence for an adverse employment
action, as described in 3(b) above, and any
admission of criminal conduct by you may
be transmitted to an appropriate govern-
ment law enforcement agency.

4. (a) Information acquired from a poly-
graph test may be disclosed by the examiner
or by the employing office only:

(1) To you or any other person specifically
designated in writing by you to receive such
information;

(2) To the employing office that requested
the test;

(3) To a court, governmental agency, arbi-
trator, or mediator that obtains a court
order.

(b) Information acquired from a polygraph
test may be disclosed by the employing of-
fice to an appropriate governmental agency
without a court order where, and only inso-
far as, the information disclosed is an admis-
sion of criminal conduct.

5. If any of your rights or protections
under the law are violated, you have the
right to take action against the employing
office by filing a request for counseling with
the Office of Compliance under section 402 of
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the Congressional Accountability Act. Em-
ploying offices that violate this law are lia-
ble to the affected examinee, who may re-
cover such legal or equitable relief as may be
appropriate, including, but not limited to,
employment, reinstatement, and promotion,
payment of lost wages and benefits, and rea-
sonable costs, including attorney’s fees.

6. Your rights under the CAA may not be
waived, either voluntarily or involuntarily,
by contract or otherwise, except as part of a
written settlement to a pending action or
complaint under the CAA, and agreed to and
signed by the parties.

I acknowledge that I have received a copy
of the above notice, and that it has been read
to me.

(Date):
(Signature):

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE EM-
PLOYEE POLYGRAPH PROTECTION ACT OF
1988—EXCLUSION OF CAPITOL POLICE

NOTICE OF ISSUANCE OF FINAL REGULATION

On January 22, 1996, the Board of Directors
of the Office of Compliance adopted and sub-
mitted for publication in the Congressional
Record a final regulation authorizing the
Capitol Police to use lie detector tests under
Section 204(a)(3) and (c) of the Congressional
Accountability Act of 1995 (‘‘CAA’’). On April
15, 1996, pursuant to section 304(c) of the
CAA, the House and the Senate agreed to
resolutions approving the final regulations.
Specifically, the Senate agreed to S. Res. 242,
to provide for the approval of final regula-
tions that are applicable to the Senate and
the employees of the Senate; the House
agreed to H. Res. 400, to provide for the ap-
proval of final regulations that are applica-
ble to the House and the employees of the
House; and the House and the Senate agreed
to S. Con. Res. 51, to provide for approval of
final regulations that are applicable to em-
ploying offices and employees other than
those offices and employees of the House and
the Senate. Accordingly, pursuant section
304(d) of the CAA, the Board submits these
regulations to the Speaker of the House of
Representatives and the President pro tem-
pore of the Senate for issuance by publica-
tion in the Congressional Record.

Pursuant to paragraph (3) of section 304(d)
of the CAA, the Board finds good cause for
the regulations of become effective on April
16, 1996, rather than 60 days after issuance.
Were the regulations not effective imme-
diately upon the expiration of the interim
regulations on April 15, 1996, covered employ-
ees, employing offices and the Office of Com-
pliance would be forced to operate under the
same kind of regulatory uncertainty that
the Board sought to avoid by adopting in-
terim regulations effective as of the January
23, 1996, which has the effective date of the
relevant provisions of the CAA.

Signed at Washington, D.C. on this 19th
day of April, 1996.

GLEN D. NAGER,
Chair of the Board, Office of Compliance.

Accordingly, the Board of Directors of the
Office of Compliance hereby issues the fol-
lowing final regulation:

[Final Regulation]
EXCLUSION FOR EMPLOYEES OF THE CAPITOL

POLICE

None of the limitations on the use of lie
detector tests by employing offices set forth
in Section 204 of the CAA apply to the Cap-
itol Police. This exclusion from the limita-
tions of Section 204 of the CAA applies only
with respect to Capitol Police employees.
Except as otherwise provided by law or these
regulations, this exclusion does not extend

to contractors or nongovernmental agents of
the Capitol Police; nor does it extend to the
Capitol Police with respect to employees of a
private employer or an otherwise covered
employing office with which the Capitol Po-
lice has a contractual or other business rela-
tionship.

SCOPE OF REGULATIONS

These regulations are issued by the Board
of Directors, Office of Compliance, pursuant
to sections 204(a)(3) and 304 of the CAA,
which authorize the Board to issue regula-
tions governing the use of lie detector tests
by the Capitol Police. The regulations issued
by the Board herein are on all matters for
which section 204(a)(3) of the CAA requires a
regulation to be issued.

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE FAIR
LABOR STANDARDS ACT OF 1938
NOTICE OF ISSUANCE OF FINAL REGULATIONS

On January 22, 1996, the Board of Directors
of the Office of Compliance adopted and sub-
mitted for publication in the Congressional
Record final regulations implementing sec-
tion 203 of the Congressional Accountability
Act of 1995 (CAA), which apply certain rights
and protections of the Fair Labor Standards
Act of 1938. On April 15, 1996, pursuant to sec-
tion 304(c) of the CAA, the House and the
Senate agreed to resolutions approving the
final regulations. Specifically, the Senate
agreed to S. Res. 242, to provide for the ap-
proval of final regulations that are applica-
ble to the Senate and the employees of the
Senate; the House agreed to H. Res. 400, to
provide for the approval of final regulations
that are applicable to the House and the em-
ployees of the House; and the House and the
Senate agreed to S. Con. Res. 51, to provide
for approval of final regulations that are ap-
plicable to employing offices and employees
other than those offices and employees of the
House and the Senate. Accordingly, pursuant
section 304(d) of the CAA, the Board submits
these regulations to the Speaker of the
House of Representatives and the President
pro tempore of the Senate for issuance by
publication in the Congressional Record.

Pursuant to paragraph (3) of section 304(d)
of the CAA, the Board finds good cause for
the regulations to become effective on April
16, 1996, rather than 60 days after issuance.
Were the regulations not effective imme-
diately upon the expiration of the interim
regulations on April 15, 1996, covered employ-
ees, employing offices and the Office of Com-
pliance would be forced to operate under the
same kind of regulatory uncertainty that
the Board sought to avoid by adopting in-
terim regulations effective as of the January
23, 1996, which was the effective date of the
relevant provisions of the CAA.

Signed at Washington, D.C. on this 19th
day of April, 1996

GLEN D. NAGER,
Chair of the Board, Office of Compliance.

Accordingly, the Board of Directors of the
Office of Compliance hereby issues on an the
following final regulations:

[Final Regulations]
SUBTITLE B—REGULATIONS RELATING TO THE

HOUSE OF REPRESENTATIVES AND ITS EM-
PLOYING OFFICES—H SERIES

CHAPTER III—REGULATIONS RELATING
TO THE RIGHTS AND PROTECTIONS
UNDER THE FAIR LABOR STANDARDS
ACT OF 1938

PART H501—GENERAL PROVISIONS
Sec.

H501.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

H501.101 Purpose and scope.
H501.102 Definitions.
H501.103 Coverage.
H501.104 Administrative authority.
H501.105 Effect of Interpretations of the

Labor Department.
H501.106 Application of the Portal-to-Portal

Act of 1947.
§H501.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the parts of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding parts of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

Part 531—Wage payments under the Fair Labor Standards
Act of 1938.

Part H531

Part 541—Defining and delimiting the terms ‘‘bona fide
executive,’’ ‘‘administrative,’’ and ‘‘professional’’ em-
ployees.

Part H541

Part 547—Requirements of a ‘‘Bona fide thrift or savings
plan’’.

Part H547

Part 553—Application of the FLSA to employees of public
agencies.

Part H553

SUBPART A—MATTERS OF GENERAL
APPLICABILITY

§H501.101 Purpose and scope.
(a) Section 203 of the Congressional Ac-

countability Act (CAA) provides that the
rights and protections of subsections (a)(1)
and (d) of section 6, section 7, and section
12(c) of the Fair Labor Standards Act of 1938
(FLSA) (29 U.S.C. §§ 206(a)(1) & (d), 207, 212(c))
shall apply to covered employees of the leg-
islative branch of the Federal government.
Section 301 of the CAA creates the Office of
Compliance as an independent office in the
legislative branch for enforcing the rights
and protections of the FLSA, as applied by
the CAA.

(b) The FLSA as applied by the CAA pro-
vides for minimum standards for both wages
and overtime entitlements, and delineates
administrative procedures by which covered
worktime must be compensated. Included
also in the FLSA are provisions related to
child labor, equal pay, and portal-to-portal
activities. In addition, the FLSA exempts
specified employees or groups of employees
from the application of certain of its provi-
sions.

(c) This chapter contains the substantive
regulations with respect to the FLSA that
the Board of Directors of the Office of Com-
pliance has adopted pursuant to Sections
203(c) and 304 of the CAA, which require that
the Board promulgate regulations that are
‘‘the same as substantive regulations pro-
mulgated by the Secretary of Labor to im-
plement the statutory provisions referred to
in subsection (a) [of § 203 of the CAA] except
insofar as the Board may determine, for good
cause shown . . . that a modification of such
regulations would be more effective for the
implementation of the rights and protections
under this section.’’

(d) These regulations are issued by the
Board of Directors, Office of Compliance,
pursuant to sections 203(c) and 304 of the
CAA, which directs the Board to promulgate
regulations implementing section 203 that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection a [of section 203 of the CAA]
except insofar as the Board may determine,
for good cause shown . . . that a modifica-
tion of such regulations would be more effec-
tive for the implementation of the rights and
protections under this section.’’ The regula-
tions issued by the Board herein are on all
matters for which section 203 of the CAA re-
quires regulations to be issued. Specifically,



CONGRESSIONAL RECORD — SENATE S3925April 23, 1996
it is the Board’s considered judgment, based
on the information available to it at the
time of the promulgation of these regula-
tions, that, with the exception of regulations
adopted and set forth herein, there are no
other ‘‘substantive regulations promulgated
by the Secretary of Labor to implement the
statutory provisions referred to in sub-
section (a) [of section 203 of the CAA].’’

(e) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.
§H501.102 Definitions.

For purposes of this chapter:
(a) CAA means the Congressional Account-

ability Act of 1995 (P.L. 104-1, 109 Stat. 3, 2
U.S.C. §§ 1301–1438).

(b) ‘‘FLSA’’ or Act means the Fair Labor
Standards Act of 1938, as amended (29 U.S.C.
§ 201 et seq.), as applied by section 203 of the
CAA to covered employees and employing of-
fices.

(c) ‘‘Covered employee’’ means any em-
ployee of the House of Representatives, in-
cluding an applicant for employment and a
former employee, but shall not include an in-
tern.

(d) ‘‘Employee of the House of Representa-
tives’’ includes any individual occupying a
position the pay for which is disbursed by
the Clerk of the House of Representatives, or
another official designated by the House of
Representatives, or any employment posi-
tion in an entity that is paid with funds de-
rived from the clerk-hire allowance of the
House of Representatives but not any such
individual employed by (1) the Capitol Guide
Service; (2) the Capitol Police; (3) the Con-
gressional Budget Office; (4) the Office of the
Architect of the Capitol; (5) the Office of the
Attending Physician; (6) the Office of Com-
pliance; or (7) the Office of Technology As-
sessment.

(e) Employing office and employer mean (1)
the personal office of a Member of the House
of Representatives; (2) a committee of the
House of Representatives or a joint commit-
tee; or (3) any other office headed by a per-
son with the final authority to appoint, hire,
discharge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives.

(f) Board means the Board of Directors of
the Office of Compliance.

(g) Office means the Office of Compliance.
(h) Intern is an individual who (a) is per-

forming services in an employing office as
part of a demonstrated educational plan, and
(b) is appointed on a temporary basis for a
period not to exceed 12 months; provided that
if an intern is appointed for a period shorter
than 12 months, the intern may be re-
appointed for additional periods as long as
the total length of the internship does not
exceed 12 months; provided further that the
defintion of intern does not include volun-
teers, fellows or pages.
§H501.103 Coverage.

The coverage of Section 203 of the CAA ex-
tends to any covered employee of an employ-
ing office without regard to whether the cov-
ered employee is engaged in commerce or the
production of goods for interstate commerce
and without regard to size, number of em-
ployees, amount of business transacted, or
other measure.

§H501.104 Administrative authority.

(a) The Office of Compliance is authorized
to administer the provisions of Section 203 of
the Act with respect to any covered em-
ployee or covered employer.

(b) The Board is authorized to promulgate
substantive regulations in accordance with
the provisions of Sections 203(c) and 304 of
the CAA.

§H501.105 Effect of Interpretations of the De-
partment of Labor.

(a) In administering the FLSA, the Wage
and Hour Division of the Department of
Labor has issued not only substantive regu-
lations but also interpretative bulletins.
Substantive regulations represent an exer-
cise of statutorily-delegated lawmaking au-
thority from the legislative branch to an ad-
ministrative agency. Generally, they are
proposed in accordance with the notice-and-
comment procedures of the Administrative
Procedure Act (APA), 5 U.S.C. § 553. Once
promulgated, such regulations are consid-
ered to have the force and effect of law, un-
less set aside upon judicial review as arbi-
trary, capricious, an abuse of discretion, or
otherwise not in accordance with law. See
Batterton v. Francis, 432 U.S. 416, 425 n.9
(1977). See also 29 C.F.R. § 790.17(b) (1994). Un-
like substantive regulations, interpretative
statements, including bulletins and other re-
leases of the Wage and Hour Division, are
not issued pursuant to the provisions of the
APA and may not have the force and effect
of law. Rather, they may only constitute of-
ficial interpretations of the Department of
Labor with respect to the meaning and appli-
cation of the minimum wage, maximum
hour, and overtime pay requirements of the
FLSA. See 29 C.F.R. § 790.17(c) (citing Final
Report of the Attorney General’s Committee
on Administrative Procedure, Senate Docu-
ment No. 8, 77th Cong., 1st Sess., at p. 27
(1941)). The purpose of such statements is to
make available in one place the interpreta-
tions of the FLSA which will guide the Sec-
retary of Labor and the Wage and Hour Ad-
ministrator in the performance of their du-
ties unless and until they are otherwise di-
rected by authoritative decisions of the
courts or conclude, upon reexamination of an
interpretation, that it is incorrect. The Su-
preme Court has observed: ‘‘[T]he rulings, in-
terpretations and opinions of the Adminis-
trator under this Act, while not controlling
upon the courts by reason of their authority,
do constitute a body of experience and in-
formed judgment to which courts and liti-
gants may properly resort for guidance. The
weight of such a judgment in a particular
case will depend upon the thoroughness evi-
dent in the consideration, the validity of its
reasoning, its consistency with earlier and
later pronouncements, and all those factors
which give it power to persuade, if lacking
power to control.’’ Skidmore v. Swift, 323 U.S.
134, 140 (1944).

(b) Section 203(c) of the CAA provides that
the substantive regulations implementing
Section 203 of the CAA shall be ‘‘the same as
substantive regulations promulgated by the
Secretary of Labor’’ except where the Board
finds, for good cause shown, that a modifica-
tion would more effectively implement the
rights and protections established by the
FLSA. Thus, the CAA by its terms does not
mandate that the Board adopt the interpre-
tative statements of the Department of
Labor or its Wage and Hour Division. The
Board is thus not adopting such statements
as part of its substantive regulations.

§H501.106 Application of the Portal-to-Portal
Act of 1947.

(a) Consistent with Section 225 of the CAA,
the Portal to Portal Act (PPA), 29 U.S.C.
§§ 216 and 251 et seq., is applicable in defining

and delimiting the rights and protections of
the FLSA that are prescribed by the CAA.
Section 10 of the PPA, 29 U.S.C. § 259, pro-
vides in pertinent part:

[N]o employer shall be subject to any li-
ability or punishment for or on account of
the failure of the employer to pay minimum
wages or overtime compensation under the
Fair Labor Standards Act of 1938, as amend-
ed, . . . if he pleads and proves that the act
or omission complained of was in good faith
in conformity with and reliance on any writ-
ten administrative regulation, order, ruling,
approval or interpretation of [the Adminis-
trator of the Wage and Hour Division of the
Department of Labor] . . . or any administra-
tive practice or enforcement policy of such
agency with respect to the class of employ-
ers to which he belonged. Such a defense, if
established shall be a bar to the action or
proceeding, notwithstanding that after such
act or omission, such administrative regula-
tion, order, ruling, approval, interpretation,
practice or enforcement policy is modified or
rescinded or is determined by judicial au-
thority to be invalid or of no legal effect.’’

(b) In defending any action or proceeding
based on any act or omission arising out of
section 203 of the CAA, an employing office
may satisfy the standards set forth in sub-
section (a) by pleading and proving good
faith reliance upon any written administra-
tive regulation, order, ruling, approval or in-
terpretation, of the Administrator of the
Wage and Hour Division of the Department
of Labor: Provided, that such regulation,
order, ruling approval or interpretation had
not been superseded at the time of reliance
by any regulation, order, decision, or ruling
of the Board or the courts.
PART H531—WAGE PAYMENTS UNDER

THE FAIR LABOR STANDARDS ACT OF
1938

Subpart A—Preliminary Matters
Sec.

H531.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

H531.1 Definitions.
H531.2 Purpose and scope.
Subpart B—Determinations of ‘‘Reasonable

Cost;’’ Effects of Collective Bargaining Agree-
ments

H531.3 General determinations of ‘reason-
able cost’.

H531.6 Effects of collective bargaining
agreements.

SUBPART A—PRELIMINARY MATTERS

§H531.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

531.1 Definitions ................................................................. H531.1
531.2 Purpose and scope ................................................... H531.2
553.3 General determinations of ‘‘reasonable cost’’ ......... H531.3
531.6 Effects of collective bargaining agreements ........... H531.6

§H531.1 Definitions.
(a) Administrator means the Adminis-

trator of the Wage and Hour Division or his
authorized representative. The Secretary of
Labor has delegated to the Administrator
the functions vested in him under section
3(m) of the Act.

(b) Act means the Fair Labor Standards
Act of 1938, as amended.
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§H531.2 Purpose and scope.

(a) Section 3(m) of the Act defines the term
‘wage’ to include the ‘reasonable cost’, as de-
termined by the Secretary of Labor, to an
employer of furnishing any employee with
board, lodging, or other facilities, if such
board, lodging, or other facilities are cus-
tomarily furnished by the employer to his
employees. In addition, section 3(m) gives
the Secretary authority to determine the
‘fair value.’ of such facilities on the basis of
average cost to the employer or to groups of
employers similarly situated, on average
value to groups of employees, or other appro-
priate measures of ‘fair value.’ Whenever so
determined and when applicable and perti-
nent, the ‘fair value’ of the facilities in-
volved shall be includable as part of ‘wages’
instead of the actual measure of the costs of
those facilities. The section provides, how-
ever, that the cost of board, lodging, or other
facilities shall not be included as part of
‘wages’ if excluded therefrom by a bona fide
collective bargaining agreement. Section
3(m) also provides a method for determining
the wage of a tipped employee.

(b) This part 531 contains any determina-
tions made as to the ‘reasonable cost’ and
‘fair value’ of board, lodging, or other facili-
ties having general application.

SUBPART B—DETERMINATIONS OF ‘‘REASONABLE
COST’’ AND ‘‘FAIR VALUE’’; EFFECTS OF COL-
LECTIVE BARGAINING AGREEMENTS

§H531.3 General determinations of ‘reasonable
cost.’

(a) The term reasonable cost as used in sec-
tion 3(m) of the Act is hereby determined to
be not more than the actual cost to the em-
ployer of the board, lodging, or other facili-
ties customarily furnished by him to his em-
ployees.

(b) Reasonable cost does not include a prof-
it to the employer or to any affiliated per-
son.

(c) The reasonable cost to the employer of
furnishing the employee with board, lodging,
or other facilities (including housing) is the
cost of operation and maintenance including
adequate depreciation plus a reasonable al-
lowance (not more than 5 1/2 percent) for in-
terest on the depreciated amount of capital
invested by the employer: Provided, That if
the total so computed is more than the fair
rental value (or the fair price of the com-
modities or facilities offered for sale), the
fair rental value (or the fair price of the
commodities or facilities offered for sale)
shall be the reasonable cost. The cost of op-
eration and maintenance, the rate of depre-
ciation, and the depreciated amount of cap-
ital invested by the employer shall be those
arrived at under good accounting practices.
As used in this paragraph, the term good ac-
counting practices does not include account-
ing practices which have been rejected by
the Internal Revenue Service for tax pur-
poses, and the term depreciation includes ob-
solescence.

(d)(1) The cost of furnishing ‘facilities’
found by the Administrator to be primarily
for the benefit or convenience of the em-
ployer will not be recognized as reasonable
and may not therefore be included in com-
puting wages.

(2) The following is a list of facilities found
by the Administrator to be primarily for the
benefit of convenience of the employer. The
list is intended to be illustrative rather than
exclusive: (i) Tools of the trade and other
materials and services incidental to carrying
on the employer’s business; (ii) the cost of
any construction by and for the employer;
(iii) the cost of uniforms and of their laun-
dering, where the nature of the business re-
quires the employee to wear a uniform.

§H531.6 Effects of collective bargaining agree-
ments.

(a) The cost of board, lodging, or other fa-
cilities shall not be included as part of the
wage paid to any employee to the extent it
is excluded therefrom under the terms of a
bona fide collective bargaining agreement
applicable to the particular employee.

(b) A collective bargaining agreement shall
be deemed to be ‘‘bona fide’’ when pursuant
to the provisions of section 7(b)(1) or 7(b)(2)
of the FLSA it is made with the certified
representative of the employees under the
provisions of the CAA.
PART H541—DEFINING AND DELIMITING

THE TERMS ‘‘BONA FIDE EXECUTIVE,’’
‘‘ADMINISTRATIVE,’’ OR ‘‘PROFES-
SIONAL’’ CAPACITY (INCLUDING ANY
EMPLOYEE EMPLOYED IN THE CAPAC-
ITY OF ACADEMIC ADMINISTRATIVE
PERSONNEL OR TEACHER IN SECOND-
ARY SCHOOL)

Subpart A—General Regulations
Sec.

H541.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

H541.01 Application of the exemptions of
section 13(a)(1) of the FLSA.

H541.1 Executive.
H541.2 Administrative.
H541.3 Professional.
H541.5b Equal pay provisions of section 6(d)

of the FLSA as applied by the CAA ex-
tend to executive, administrative, and
professional employees.

H541.5d Special provisions applicable to em-
ployees of public agencies.

SUBPART A—GENERAL REGULATIONS

§H541.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

541.1 Executive ................................................................... H541.1
541.2 Administrative ........................................................... H541.2
541.3 Professional .............................................................. H541.3
541.5b Equal pay provisions of section 6(d) of the FLSA

apply to executive, administrative, and professional em-
ployees.

H541.5b

541.5d Special provisions applicable to employees of
public agencies.

541.5d

§H541.01 Application of the exemptions of sec-
tion 13 (a)(1) of the FLSA.

(a) Section 13(a)(1) of the FLSA, which pro-
vides certain exemptions for employees em-
ployed in a bona fide executive, administra-
tive, or professional capacity (including any
employee employed in the capacity of aca-
demic administrative personnel or teacher in
a secondary school), applies to covered em-
ployees by virtue of Section 225(f)(1) of the
CAA.

(b) The substantive regulations set forth in
this part are promulgated under the author-
ity of sections 203(c) and 304 of the CAA,
which require that such regulations be the
same as the substantive regulations promul-
gated by the Secretary of Labor except
where the Board determines for good cause
shown that modifications would be more ef-
fective for the implementation of the rights
and protections under § 203.
§H541.1 Executive.

The term employee employed in a bona fide
executive * * * capacity in section 13(a) (1) of
the FLSA as applied by the CAA shall mean
any employee:

(a) Whose primary duty consists of the
management of an employing office in which
he is employed or of a customarily recog-
nized department of subdivision thereof; and

(b) Who customarily and regularly directs
the work of two or more other employees
therein; and

(c) Who has the authority to hire or fire
other employees or whose suggestions and
recommendations as to the hiring or firing
and as to the advancement and promotion or
any other change of status of other employ-
ees will be given particular weight; and

(d) Who customarily and regularly exer-
cises discretionary powers; and

(e) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours of
work in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (d) of this section: Pro-
vided, That this paragraph shall not apply in
the case of an employee who is in sole charge
of an independent establishment or a phys-
ically separated branch establishment; and

(f) Who is compensated for his services on
a salary basis at a rate of not less than $155
per week, exclusive of board, lodging or
other facilities: Provided, That an employee
who is compensated on a salary basis at a
rate of not less than $250 per week, exclusive
of board, lodging or other facilities, and
whose primary duty consists of the manage-
ment of the employing office in which the
employee is employed or of a customarily
recognized department or subdivision there-
of, and includes the customary and regular
direction of the work of two or more other
employees therein, shall be deemed to meet
all the requirements of this section.
§H541.2 Administrative.

The term employee employed in a bona fide *
* * administrative * * * capacity in section
13(a)(1) of the FLSA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of either:
(1) The performance of office or nonmanual

work directly related to management poli-
cies or general operations of his employer or
his employer’s customers, or

(2) The performance of functions in the ad-
ministration of a school system, or edu-
cational establishment or institution, or of a
department or subdivision thereof, in work
directly related to the academic instruction
or training carried on therein; and

(b) Who customarily and regularly exer-
cises discretion and independent judgment;
and

(c)(1) Who regularly and directly assists
the head of an employing office, or an em-
ployee employed in a bona fide executive or
administrative capacity (as such terms are
defined in the regulations of this subpart), or

(2) Who performs under only general super-
vision work along specialized or technical
lines requiring special training, experience,
or knowledge, or

(3) Who executes under only general super-
vision special assignments and tasks; and

(d) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours
worked in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (c) of this section; and

(e)(1) Who is compensated for his services
on a salary or fee basis at a rate of not less
than $155 per week, exclusive of board, lodg-
ing or other facilities, or

(2) Who, in the case of academic adminis-
trative personnel, is compensated for serv-
ices as required by paragraph (e)(1) of this
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section, or on a salary basis which is at least
equal to the entrance salary for teachers in
the school system, educational establish-
ment or institution by which employed: Pro-
vided, That an employee who is compensated
on a salary or fee basis at a rate of not less
than $250 per week, exclusive of board, lodg-
ing or other facilities, and whose primary
duty consists of the performance of work de-
scribed in paragraph (a) of this section,
which includes work requiring the exercise
of discretion and independent judgment,
shall be deemed to meet all the requirements
of this section.
§H541.3 Professional.

The term employee employed in a bona
fide * * * professional capacity in section
13(a)(1) of the FLSA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of the per-
formance of:

(1) Work requiring knowledge of an ad-
vance type in a field of science or learning
customarily acquired by a prolonged course
of specialized intellectual instruction and
study, as distinguished from a general aca-
demic education and from an apprenticeship,
and from training in the performance of rou-
tine mental, manual, or physical processes,
or

(2) Work that is original and creative in
character in a recognized field of artistic en-
deavor (as opposed to work which can be pro-
duced by a person endowed with general
manual or intellectual ability and training),
and the result of which depends primarily on
the invention, imagination, or talent of the
employee, or

(3) Teaching, tutoring, instructing, or lec-
turing in the activity of imparting knowl-
edge and who is employed and engaged in
this activity as a teacher in the school sys-
tem, educational establishment or institu-
tion by which employed, or

(4) Work that requires theoretical and
practical application of highly-specialized
knowledge in computer systems analysis,
programming, and software engineering, and
who is employed and engaged in these activi-
ties as a computer systems analyst, com-
puter programmer, software engineer, or
other similarly skilled worker in the com-
puter software field; and

(b) Whose work requires the consistent ex-
ercise of discretion and judgment in its per-
formance; and

(c) Whose work is predominantly intellec-
tual and varied in character (as opposed to
routine mental, manual, mechanical, or
physical work) and is of such character that
the output produced or the result accom-
plished cannot be standardized in relation to
a given period of time; and

(d) Who does not devote more than 20 per-
cent of his hours worked in the workweek to
activities which are not an essential part of
and necessarily incident to the work de-
scribed in paragraphs (a) through (c) of this
section; and

(e) Who is compensated for services on a
salary or fee basis at a rate of not less than
$170 per week, exclusive of board, lodging or
other facilities: Provided, That this para-
graph shall not apply in the case of an em-
ployee who is the holder of a valid license or
certificate permitting the practice of law or
medicine or any of their branches and who is
actually engaged in the practice thereof, nor
in the case of an employee who is the holder
of the requisite academic degree for the gen-
eral practice of medicine and is engaged in
an internship or resident program pursuant
to the practice of medicine or any of its
branches, nor in the case of an employee em-
ployed and engaged as a teacher as provided
in paragraph (a)(3) of this section: Provided
further, That an employee who is com-

pensated on a salary or fee basis at a rate of
not less than $250 per week, exclusive of
board, lodging or other facilities, and whose
primary duty consists of the performance ei-
ther of work described in paragraph (a) (1),
(3), or (4) of this section, which includes
work requiring the consistent exercise of dis-
cretion and judgment, or of work requiring
invention, imagination, or talent in a recog-
nized field of artistic endeavor, shall be
deemed to meet all of the requirements of
this section: Provided further, That the salary
or fee requirements of this paragraph shall
not apply to an employee engaged in com-
puter-related work within the scope of para-
graph (a)(4) of this section and who is com-
pensated on an hourly basis at a rate in ex-
cess of 6 1/2 times the minimum wage pro-
vided by section 6 of the FLSA as applied by
the CAA.

§H541.5b Equal pay provisions of section 6(d)
of the FLSA as applied by the CAA extend
to executive, administrative, and profes-
sional employees.

The FLSA, as amended and as applied by
the CAA, includes within the protection of
the equal pay provisions those employees ex-
empt from the minimum wage and overtime
pay provisions as bona fide executive, admin-
istrative, and professional employees (in-
cluding any employee employed in the ca-
pacity of academic administrative personnel
or teacher in elementary or secondary
schools) under section 13(a)(1) of the FLSA.
Thus, for example, where an exempt adminis-
trative employee and another employee of
the employing office are performing substan-
tially ‘‘equal work,’’ the sex discrimination
prohibitions of section 6(d) are applicable
with respect to any wage differential be-
tween those two employees.

§H541.5d Special provisions applicable to em-
ployees of public agencies.

(a) An employee of a public agency who
otherwise meets the requirement of being
paid on a salary basis shall not be disquali-
fied from exemption under Sec. H541.1,
H541.2, or H541.3 on the basis that such em-
ployee is paid according to a pay system es-
tablished by statute, ordinance, or regula-
tion, or by a policy or practice established
pursuant to principles of public accountabil-
ity, under which the employee accrues per-
sonal leave and sick leave and which requires
the public agency employee’s pay to be re-
duced or such employee to be placed on leave
without pay for absences for personal rea-
sons or because of illness or injury of less
than one work-day when accrued leave is not
used by an employee because—

(1) permission for its use has not been
sought or has been sought and denied;

(2) accrued leave has been exhausted; or

(3) the employee chooses to use leave with-
out pay.

(b) Deductions from the pay of an em-
ployee of a public agency for absences due to
a budget-required furlough shall not dis-
qualify the employee from being paid ‘‘on a
salary basis’’ except in the workweek in
which the furlough occurs and for which the
employee’s pay is accordingly reduced.

PART H547—REQUIREMENTS OF A ‘‘BONA
FIDE THRIFT OR SAVINGS PLAN’’

Sec.
H547.00 Corresponding section table of the

FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

H547.0 Scope and effect of part.
H547.1 Essential requirements of qualifica-

tions.
H547.2 Disqualifying provisions.

§H547.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

547.0—Scope and effect of part. ......................................... H547.0
547.1—Essential requirements of qualifications. ................ H547.1
547.2—Disqualifying provisions. .......................................... H547.2

§H547.0 Scope and effect of part.
(a) The regulations in this part set forth

the requirements of a ‘‘bona fide thrift or
savings plan’’ under section 7(e)(3)(b) of the
Fair Labor Standards Act of 1938, as amend-
ed (FLSA), as applied by the CAA. In deter-
mining the total remuneration for employ-
ment which section 7(e) of the FLSA requires
to be included in the regular rate at which
an employee is employed, it is not necessary
to include any sums paid to or on behalf of
such employee, in recognition of services
performed by him during a given period,
which are paid pursuant to a bona fide thrift
or savings plan meeting the requirements set
forth herein. In the formulation of these reg-
ulations due regard has been given to the
factors and standards set forth in section
7(e)(3)(b) of the Act.

(b) Where a thrift or savings plan is com-
bined in a single program (whether in one or
more documents) with a plan or trust for
providing old age, retirement, life, accident
or health insurance or similar benefits for
employees, contributions made by the em-
ployer pursuant to such thrift or savings
plan may be excluded from the regular rate
if the plan meets the requirements of the
regulation in this part and the contributions
made for the other purposes may be excluded
from the regular rate if they meet the tests
set forth in regulations.
§H547.1 Essential requirements of qualifica-

tions.
(a) A ‘‘bona fide thrift or savings plan’’ for

the purpose of section 7(e)(3)(b) of the FLSA
as applied by the CAA is required to meet all
the standards set forth in paragraphs (b)
through (f) of this section and must not con-
tain the disqualifying provisions set forth in
§H547.2.

(b) The thrift or savings plan constitutes a
definite program or arrangement in writing,
adopted by the employer or by contract as a
result of collective bargaining and commu-
nicated or made available to the employees,
which is established and maintained, in good
faith, for the purpose of encouraging vol-
untary thrift or savings by employees by
providing an incentive to employees to accu-
mulate regularly and retain cash savings for
a reasonable period of time or to save
through the regular purchase of public or
private securities.

(c) The plan specifically shall set forth the
category or categories of employees partici-
pating and the basis of their eligibility. Eli-
gibility may not be based on such factors as
hours of work, production, or efficiency of
the employees: Provided, however, That hours
of work may be used to determine eligibility
of part-time or casual employees.

(d) The amount any employee may save
under the plan shall be specified in the plan
or determined in accordance with a definite
formula specified in the plan, which formula
may be based on one or more factors such as
the straight-time earnings or total earnings,
base rate of pay, or length of service of the
employee.

(e) The employer’s total contribution in
any year may not exceed 15 percent of the



CONGRESSIONAL RECORD — SENATES3928 April 23, 1996
participating employees’ total earnings dur-
ing that year. In addition, the employer’s
total contribution in any year may not ex-
ceed the total amount saved or invested by
the participating employees during that
year.

(f) The employer’s contributions shall be
apportioned among the individual employees
in accordance with a definite formula or
method of calculation specified in the plan,
which formula or method of calculation is
based on the amount saved or the length of
time the individual employee retains his sav-
ings or investment in the plan: Provided,
That no employee’s share determined in ac-
cordance with the plan may be diminished
because of any other remuneration received
by him.
§H547.2 Disqualifying provisions.

(a) No employee’s participation in the plan
shall be on other than a voluntary basis.

(b) No employee’s wages or salary shall be
dependent upon or influenced by the exist-
ence of such thrift or savings plan or the em-
ployer’s contributions thereto.

(c) The amounts any employee may save
under the plan, or the amounts paid by the
employer under the plan may not be based
upon the employee’s hours of work, produc-
tion or efficiency.
PART H553—OVERTIME COMPENSATION:

PARTIAL EXEMPTION FOR EMPLOYEES
ENGAGED IN LAW ENFORCEMENT AND
FIRE PROTECTION; OVERTIME AND
COMPENSATORY TIME-OFF FOR EM-
PLOYEES WHOSE WORK SCHEDULE DI-
RECTLY DEPENDS UPON THE SCHED-
ULE OF THE HOUSE

Introduction
Sec.

H553.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

H553.1 Definitions
H553.2 Purpose and scope
Subpart C—Partial Exemption for Employees

Engaged in Law Enforcement and Fire Pro-
tection

H553.201 Statutory provisions: section 7(k).
H553.202 Limitations.
H553.211 Law enforcement activities.
H553.212 Twenty percent limitation on non-

exempt work.
H553.213 Public agency employees engaged

in both fire protection and law enforce-
ment activities.

H553.214 Trainees.
H553.215 Ambulance and rescue service em-

ployees.
H553.216 Other exemptions.
H553.220 ‘‘Tour of duty’’ defined.
H553.221 Compensable hours of work.
H553.222 Sleep time.
H553.223 Meal time.
H553.224 ‘‘Work period’’ defined.
H553.225 Early relief.
H553.226 Training time.
H553.227 Outside employment.
H553.230 Maximum hours standards for

work periods of 7 to 28 days—section 7(k).
H553.231 Compensatory time off.
H553.232 Overtime pay requirements.
H553.233 ‘‘Regular rate’’ defined.
Subpart D—Compensatory Time-off for Over-

time Earned by Employees Whose Work
Schedule Directly Depends upon the Schedule
of the House

H553.301 Definition of ‘‘directly depends.’’
H553.302 Overtime compensation and com-

pensatory time off for an employee
whose work schedule directly depends
upon the schedule of the House.

H553.303 Using compensatory time off.
H553.304 Payment of overtime compensa-

tion for accrued compensatory time off
as of termination of service.

Introduction
§H553.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC Regula-
tions

553.1—Definitions ................................................................. H553.1
553.2—Purpose and scope ................................................... H553.2
553.201—Statutory provisions: section 7(k). ....................... H553.201
553.202—Limitations. ........................................................... H553.202
553.211—Law enforcement activities. ................................. H553.211
553.212—Twenty percent limitation on nonexempt work. ... H553.212
553.213—Public agency employees engaged in both fire

protection and law enforcement activities..
H553.213

553.214—Trainees. ............................................................... H553.214
553.215—Ambulance and rescue service employees. .......... H553.215
553.216—Other exemptions. ................................................. H553.216
553.220—‘‘Tour of duty’’ defined. ........................................ H553.220
553.221—Compensable hours of work. ................................ H553.221
553.222—Sleep time. ............................................................ H553.222
553.223—Meal time. ............................................................. H553.223
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553.225—Early relief. ........................................................... H553.225
553.226—Training time. ....................................................... H553.226
553.227—Outside employment. ............................................ H553.227
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H553.230

553.231—Compensatory time off. ........................................ H553.231
553.232—Overtime pay requirements. ................................. H553.232
553.233—‘‘Regular rate’’ defined. ....................................... H553.233

Introduction
§H553.1 Definitions

(a) Act or FLSA means the Fair Labor
Standards Act of 1938, as amended (52 Stat.
1060, as amended; 29 U.S.C. 201-219), as ap-
plied by the CAA.

(b) 1985 Amendments means the Fair Labor
Standards Amendments of 1985 (Pub. L. 99-
150).

(c) Public agency means an employing of-
fice as the term is defined in §—501.102 of
this chapter, including the Capitol Police.

(d) Section 7(k) means the provisions of
§ 7(k) of the FLSA as applied to covered em-
ployees and employing offices by § 203 of the
CAA.
§H553.2 Purpose and scope

The purpose of part H553 is to adopt with
appropriate modifications the regulations of
the Secretary of Labor to carry out those
provisions of the FLSA relating to public
agency employees as they are applied to cov-
ered employees and employing offices of the
CAA. In particular, these regulations apply
section 7(k) as it relates to fire protection
and law enforcement employees of public
agencies.
SUBPART C—PARTIAL EXEMPTION FOR EMPLOY-

EES ENGAGED IN LAW ENFORCEMENT AND FIRE
PROTECTION

§H553.201 Statutory provisions: section 7(k).
Section 7(k) of the Act provides a partial

overtime pay exemption for fire protection
and law enforcement personnel (including se-
curity personnel in correctional institutions)
who are employed by public agencies on a
work period basis. This section of the Act
formerly permitted public agencies to pay
overtime compensation to such employees in
work periods of 28 consecutive days only
after 216 hours of work. As further set forth
in §H553.230 of this part, the 216-hour stand-
ard has been replaced, pursuant to the study
mandated by the statute, by 212 hours for
fire protection employees and 171 hours for
law enforcement employees. In the case of
such employees who have a work period of at
least 7 but less than 28 consecutive days,
overtime compensation is required when the
ratio of the number of hours worked to the
number of days in the work period exceeds
the ratio of 212 (or 171) hours to 28 days.
§H553.202 Limitations.

The application of § 7(k), by its terms, is
limited to public agencies, and does not

apply to any private organization engaged in
furnishing fire protection or law enforce-
ment services. This is so even if the services
are provided under contract with a public
agency.

Exemption Requirements
§H553.211 Law enforcement activities.

(a) As used in § 7(k) of the Act, the term
‘any employee . . . in law enforcement ac-
tivities’ refers to any employee (1) who is a
uniformed or plainclothed member of a body
of officers and subordinates who are empow-
ered by law to enforce laws designed to
maintain public peace and order and to pro-
tect both life and property from accidental
or willful injury, and to prevent and detect
crimes, (2) who has the power to arrest, and
(3) who is presently undergoing or has under-
gone or will undergo on-the-job training and/
or a course of instruction and study which
typically includes physical training, self-de-
fense, firearm proficiency, criminal and civil
law principles, investigative and law enforce-
ment techniques, community relations, med-
ical aid and ethics.

(b) Employees who meet these tests are
considered to be engaged in law enforcement
activities regardless of their rank, or of their
status as ‘trainee,’ ‘probationary,’ or ‘perma-
nent,’ and regardless of their assignment to
duties incidental to the performance of their
law enforcement activities such as equip-
ment maintenance, and lecturing, or to sup-
port activities of the type described in para-
graph (g) of this section, whether or not such
assignment is for training or familiarization
purposes, or for reasons of illness, injury or
infirmity. The term would also include res-
cue and ambulance service personnel if such
personnel form an integral part of the public
agency’s law enforcement activities. See
Sec. H553.215.

(c) Typically, employees engaged in law
enforcement activities include police who
are regularly employed and paid as such.
Other agency employees with duties not spe-
cifically mentioned may, depending upon the
particular facts and pertinent statutory pro-
visions in that jurisdiction, meet the three
tests described above. If so, they will also
qualify as law enforcement officers. Such
employees might include, for example, any
law enforcement employee within the legis-
lative branch concerned with keeping public
peace and order and protecting life and prop-
erty.

(d) Employees who do not meet each of the
three tests described above are not engaged
in ‘law enforcement activities’ as that term
is used in sections 7(k). Employees who nor-
mally would not meet each of these tests in-
clude:

(1) Building inspectors (other than those
defined in Sec. H553.213(a)),

(2) Health inspectors,
(3) Sanitarians,
(4) Civilian traffic employees who direct

vehicular and pedestrian traffic at specified
intersections or other control points,

(5) Civilian parking checkers who patrol
assigned areas for the purpose of discovering
parking violations and issuing appropriate
warnings or appearance notices,

(6) Wage and hour compliance officers,
(7) Equal employment opportunity compli-

ance officers, and
(8) Building guards whose primary duty is

to protect the lives and property of persons
within the limited area of the building.

(e) The term ‘any employee in law enforce-
ment activities’ also includes, by express ref-
erence, ‘security personnel in correctional
institutions. Typically, such facilities may
include precinct house lockups. Employees
of correctional institutions who qualify as
security personnel for purposes of the sec-
tion 7(k) exemption are those who have re-
sponsibility for controlling and maintaining
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custody of inmates and of safeguarding them
from other inmates or for supervising such
functions, regardless of whether their duties
are performed inside the correctional insti-
tution or outside the institution. These em-
ployees are considered to be engaged in law
enforcement activities regardless of their
rank or of their status as ‘trainee,’ ‘proba-
tionary,’ or ‘permanent,’ and regardless of
their assignment to duties incidental to the
performance of their law enforcement activi-
ties, or to support activities of the type de-
scribed in paragraph (f) of this section,
whether or not such assignment is for train-
ing or familiarization purposes or for reasons
of illness, injury or infirmity.

(f) Not included in the term ‘employee in
law enforcement activities’ are the so-called
‘civilian’ employees of law enforcement
agencies or correctional institutions who en-
gage in such support activities as those per-
formed by dispatcher, radio operators, appa-
ratus and equipment maintenance and repair
workers, janitors, clerks and stenographers.
Nor does the term include employees in cor-
rectional institutions who engage in building
repair and maintenance, culinary services,
teaching, or in psychological, medical and
paramedical services. This is so even though
such employees may, when assigned to cor-
rectional institutions, come into regular
contact with the inmates in the performance
of their duties.
§H553.212 Twenty percent limitation on non-

exempt work.
(a) Employees engaged in fire protection or

law enforcement activities as described in
Sec. H553.210 and H553.211, may also engage
in some nonexempt work which is not per-
formed as an incident to or in conjunction
with their fire protection or law enforcement
activities. For example, firefighters who
work for forest conservation agencies may,
during slack times, plant trees and perform
other conservation activities unrelated to
their firefighting duties. The performance of
such nonexempt work will not defeat the
§ 7(k) exemption unless it exceeds 20 percent
of the total hours worked by that employee
during the workweek or applicable work pe-
riod. A person who spends more than 20 per-
cent of his/her working time in nonexempt
activities is not considered to be an em-
ployee engaged in fire protection or law en-
forcement activities for purposes of this
part.

(b) Public agency fire protection and law
enforcement personnel may, at their own op-
tion, undertake employment for the same
employer on an occasional or sporadic and
part-time basis in a different capacity from
their regular employment. The performance
of such work does not affect the application
of the § 7(k) exemption with respect to the
regular employment. In addition, the hours
of work in the different capacity need not be
counted as hours worked for overtime pur-
poses on the regular job, nor are such hours
counted in determining the 20 percent toler-
ance for nonexempt work discussed in para-
graph (a) of this section.
§H553.213 Public agency employees engaged in

both fire protection and law enforcement ac-
tivities.

(a) Some public agencies have employees
(often called ‘public safety officers’) who en-
gage in both fire protection and law enforce-
ment activities, depending on the agency
needs at the time. This dual assignment
would not defeat the section 7(k) exemption,
provided that each of the activities per-
formed meets the appropriate tests set forth
in Sec. H553.210 and H553.211. This is so re-
gardless of how the employee’s time is di-
vided between the two activities. However,
all time spent in nonexempt activities by
public safety officers within the work period,

whether performed in connection with fire
protection or law enforcement functions, or
with neither, must be combined for purposes
of the 20 percent limitation on nonexempt
work discussed in Sec. H553.212.

(b) As specified in Sec. H553.230, the maxi-
mum hours standards under section 7(k) are
different for employees engaged in fire pro-
tection and for employees engaged in law en-
forcement. For those employees who perform
both fire protection and law enforcement ac-
tivities, the applicable standard is the one
which applies to the activity in which the
employee spends the majority of work time
during the work period.

§H553.214 Trainees.

The attendance at a bona fide fire or police
academy or other training facility, when re-
quired by the employing agency, constitutes
engagement in activities under section 7(k)
only when the employee meets all the appli-
cable tests described in Sec. H553.210 or Sec.
H553.211 (except for the power of arrest for
law enforcement personnel), as the case may
be. If the applicable tests are met, then basic
training or advanced training is considered
incidental to, and part of, the employee’s fire
protection or law enforcement activities.

§H553.215 Ambulance and rescue service em-
ployees.

Ambulance and rescue service employees
of a public agency other than a fire protec-
tion or law enforcement agency may be
treated as employees engaged in fire protec-
tion or law enforcement activities of the
type contemplated by § 7(k) if their services
are substantially related to firefighting or
law enforcement activities in that (1) the
ambulance and rescue service employees
have received training in the rescue of fire,
crime, and accident victims or firefighters or
law enforcement personnel injured in the
performance of their respective, duties, and
(2) the ambulance and rescue service employ-
ees are regularly dispatched to fires, crime
scenes, riots, natural disasters and acci-
dents. As provided in Sec. H553.213(b), where
employees perform both fire protection and
law enforcement activities, the applicable
standard is the one which applies to the ac-
tivity in which the employee spends the ma-
jority of work time during the work period.

§H553.216 Other exemptions.

Although the 1974 Amendments to the
FLSA as applied by the CAA provide special
exemptions for employees of public agencies
engaged in fire protection and law enforce-
ment activities, such workers may also be
subject to other exemptions in the Act, and
public agencies may claim such other appli-
cable exemptions in lieu of § 7(k). For exam-
ple, section 13(a)(1) as applied by the CAA
provides a complete minimum wage and
overtime pay exemption for any employee
employed in a bona fide executive, adminis-
trative, or professional capacity, as those
terms are defined and delimited in Part H541.
The section 13(a)(1) exemption can be
claimed for any fire protection or law en-
forcement employee who meets all of the
tests specified in part H541 relating to du-
ties, responsibilities, and salary. Thus, high
ranking police officials who are engaged in
law enforcement activities, may also, de-
pending on the facts, qualify for the section
13(a)(1) exemption as ‘executive’ employees.
Similarly, certain criminal investigative
agents may qualify as ‘‘administrative’’ em-
ployees under section 13(a)(1).

Tour of Duty and Compensable Hours of
Work Rules

§H553.220 ‘‘Tour of duty’’ defined.

(a) The term ‘‘tour of duty’’ is a unique
concept applicable only to employees for
whom the section 7(k) exemption is claimed.

This term, as used in section 7(k), means the
period of time during which an employee is
considered to be on duty for purposes of de-
termining compensable hours. It may be a
scheduled or unscheduled period. Such peri-
ods include ‘shifts’ assigned to employees
often days in advance of the performance of
the work. Scheduled periods also include
time spent in work outside the ‘‘shift’’ which
the public agency employer assigns. For ex-
ample, a police officer may be assigned to
crowd control during a parade or other spe-
cial event outside of his or her shift.

(b) Unscheduled periods include time spent
in court by police officers, time spent han-
dling emergency situations, and time spent
working after a shift to complete an assign-
ment. Such time must be included in the
compensable tour of duty even though the
specific work performed may not have been
assigned in advance.

(c) The tour of duty does not include time
spent working for a separate and independ-
ent employer in certain types of special de-
tails as provided in Sec. H553.227.
§H553.221 Compensable hours of work.

(a) The rules under the FLSA as applied by
the CAA on compensable hours of work are
applicable to employees for whom the sec-
tion 7(k) exemption is claimed. Special rules
for sleep time (Sec. H553.222) apply to both
law enforcement and firefighting employees
for whom the section 7(k) exemption is
claimed. Also, special rules for meal time
apply in the case of firefighters (Sec.
H553.223).

(b) Compensable hours of work generally
include all of the time during which an em-
ployee is on duty on the employer’s premises
or at a prescribed workplace, as well as all
other time during which the employee is suf-
fered or permitted to work for the employer.
Such time includes all pre-post-shift activi-
ties which are an integral part of the em-
ployee’s principal activity or which are
closely related to the performance of the
principal activity, such as attending roll
call, writing up and completing tickets or re-
ports, and washing and re-racking fire hoses.

(c) Time spent away from the employer’s
premises under conditions that are so cir-
cumscribed that they restrict the employee
from effectively using the time for personal
pursuits also constitutes compensable hours
of work. For example, where a police station
must be evacuated because of an electrical
failure and the employees are expected to re-
main in the vicinity and return to work after
the emergency has passed, the entire time
spent away from the premises is compen-
sable. The employees in this example cannot
use the time for their personal pursuits.

(d) An employee who is not required to re-
main on the employer’s premises but is
merely required to leave word at home or
with company officials where he or she may
be reached is not working while on call.
Time spent at home on call may or may not
be compensable depending on whether the re-
strictions placed on the employee preclude
using the time for personal pursuits. Where,
for example, a firefighter has returned home
after the shift, with the understanding that
he or she is expected to return to work in the
event of an emergency in the night, such
time spent at home is normally not compen-
sable. On the other hand, where the condi-
tions placed on the employee’s activities are
so restrictive that the employee cannot use
the time effectively for personal pursuits,
such time spent on call is compensable.

(e) Normal home to work travel is not
compensable, even where the employee is ex-
pected to report to work at a location away
from the location of the employer’s prem-
ises.

(f) A police officer, who has completed his
or her tour of duty and who is given a patrol
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car to drive home and use on personal busi-
ness, is not working during the travel time
even where the radio must be left on so that
the officer can respond to emergency calls.
Of course, the time spent in responding to
such calls is compensable.
§H553.222 Sleep time.

(a) Where a public agency elects to pay
overtime compensation to firefighters and/or
law enforcement personnel in accordance
with section 7(a)(1) of the Act, the public
agency may exclude sleep time from hours
worked if all the conditions for the exclusion
of such time are met.

(b) Where the employer has elected to use
the section 7(k) exemption, sleep time can-
not be excluded from the compensable hours
of work where

(1) The employee is on a tour of duty of
less than 24 hours, and

(2) Where the employee is on a tour of duty
of exactly 24 hours.

(c) Sleep time can be excluded from com-
pensable hours of work, however, in the case
of police officers or firefighters who are on a
tour of duty of more than 24 hours, but only
if there is an expressed or implied agreement
between the employer and the employees to
exclude such time. In the absence of such an
agreement, the sleep time is compensable. In
no event shall the time excluded as sleep
time exceed 8 hours in a 24-hour period. If
the sleep time is interrupted by a call to
duty, the interruption must be counted as
hours worked. If the sleep period is inter-
rupted to such an extent that the employee
cannot get a reasonable night’s sleep (which,
for enforcement purposes means at least 5
hours), the entire time must be counted as
hours of work.
§H553.223 Meal time.

(a) If a public agency elects to pay over-
time compensation to firefighters and law
enforcement personnel in accordance with
section 7(a)(1) of the Act, the public agency
may exclude meal time from hours worked if
all the statutory tests for the exclusion of
such time are met.

(b) If a public agency elects to use the sec-
tion 7(k) exemption, the public agency may,
in the case of law enforcement personnel, ex-
clude meal time from hours worked on tours
of duty of 24 hours or less, provided that the
employee is completely relieved from duty
during the meal period, and all the other
statutory tests for the exclusion of such
time are met. On the other hand, where law
enforcement personnel are required to re-
main on call in barracks or similar quarters,
or are engaged in extended surveillance ac-
tivities (e.g., stakeouts’), they are not con-
sidered to be completely relieved from duty,
and meal periods would be compensable.

(c) With respect to firefighters employed
under section 7(k), who are confined to a
duty station, the legislative history of the
Act indicates Congressional intent to man-
date a departure from the usual FLSA ’hours
of work’ rules and adoption of an overtime
standard keyed to the unique concept of
’tour of duty’ under which firefighters are
employed. Where the public agency elects to
use the section 7(k) exemption for fire-
fighters, meal time cannot be excluded from
the compensable hours of work where (1) the
firefighter is on a tour of duty of less than 24
hours, and (2) where the firefighter is on a
tour of duty of exactly 24 hours.

(d) In the case of police officers or fire-
fighters who are on a tour of duty of more
than 24 hours, meal time may be excluded
from compensable hours of work provided
that the statutory tests for exclusion of such
hours are met.
§H553.224 ‘‘Work period’’ defined.

(a) As used in section 7(k), the term ‘‘work
period’’ refers to any established and regu-

larly recurring period of work which, under
the terms of the Act and legislative history,
cannot be less than 7 consecutive days nor
more than 28 consecutive days. Except for
this limitation, the work period can be of
any length, and it need not coincide with the
duty cycle or pay period or with a particular
day of the week or hour of the day. Once the
beginning and ending time of an employee’s
work period is established, however, it re-
mains fixed regardless of how many hours
are worked within the period. The beginning
and ending of the work period may be
changed, provided that the change is in-
tended to be permanent and is not designed
to evade the overtime compensation require-
ments of the Act.

(b) An employer may have one work period
applicable to all employees, or different
work periods for different employees or
groups of employees.
§H553.225 Early relief.

It is a common practice among employees
engaged in fire protection activities to re-
lieve employees on the previous shift prior to
the scheduled starting time. Such early re-
lief time may occur pursuant to employee
agreement, either expressed or implied. This
practice will not have the effect of increas-
ing the number of compensable hours of
work for employees employed under section
7(k) where it is voluntary on the part of the
employees and does not result, over a period
of time, in their failure to receive proper
compensation for all hours actually worked.
On the other hand, if the practice is required
by the employer, the time involved must be
added to the employee’s tour of duty and
treated as compensable hours of work.
§H553.226 Training time.

(a) The general rules for determining the
compensability of training time under the
FLSA apply to employees engaged in law en-
forcement or fire protection activities.

(b) While time spent in attending training
required by an employer is normally consid-
ered compensable hours of work, following
are situations where time spent by employ-
ees in required training is considered to be
noncompensable:

(1) Attendance outside of regular working
hours at specialized or follow-up training,
which is required by law for certification of
public and private sector employees within a
particular governmental jurisdiction (e.g.,
certification of public and private emergency
rescue workers), does not constitute compen-
sable hours of work for public employees
within that jurisdiction and subordinate ju-
risdictions.

(2) Attendance outside of regular working
hours at specialized or follow-up training,
which is required for certification of employ-
ees of a governmental jurisdiction by law of
a higher level of government, does not con-
stitute compensable hours of work.

(3) Time spent in the training described in
paragraphs (b) (1) or (2) of this section is not
compensable, even if all or part of the costs
of the training is borne by the employer.

(c) Police officers or firefighters, who are
in attendance at a police or fire academy or
other training facility, are not considered to
be on duty during those times when they are
not in class training session, if they are free
to use such time for personal pursuits. Such
free time is not compensable.
§H553.227 Outside employment.

(a) Section 7(p)(1) makes special provision
for fire protection and law enforcement em-
ployees of public agencies who, at their own
option, perform special duty work in fire
protection, law enforcement or related ac-
tivities for a separate and independent em-
ployer (public or private) during their off-
duty hours. The hours of work for the sepa-

rate and independent employer are not com-
bined with the hours worked for the primary
public agency employer for purposes of over-
time compensation.

(b) Section 7(p)(1) applies to such outside
employment provided (1) the special detail
work is performed solely at the employee’s
option, and (2) the two employers are in fact
separate and independent.

(c) Whether two employers are, in fact,
separate and independent can only be deter-
mined on a case-by-case basis.

(d) The primary employer may facilitate
the employment or affect the conditions of
employment of such employees. For exam-
ple, a police department may maintain a ros-
ter of officers who wish to perform such
work. The department may also select the
officers for special details from a list of
those wishing to participate, negotiate their
pay, and retain a fee for administrative ex-
penses. The department may require that the
separate and independent employer pay the
fee for such services directly to the depart-
ment, and establish procedures for the offi-
cers to receive their pay for the special de-
tails through the agency’s payroll system.
Finally, the department may require that
the officers observe their normal standards
of conduct during such details and take dis-
ciplinary action against those who fail to do
so.

(e) Section 7(p)(1) applies to special details
even where a State law or local ordinance re-
quires that such work be performed and that
only law enforcement or fire protection em-
ployees of a public agency in the same juris-
diction perform the work. For example, a
city ordinance may require the presence of
city police officers at a convention center
during concerts or sports events. If the offi-
cers perform such work at their own option,
the hours of work need not be combined with
the hours of work for their primary em-
ployer in computing overtime compensation.

(f) The principles in paragraphs (d) and (e)
of this section with respect to special details
of public agency fire protection and law en-
forcement employees under section 7(p)(1)
are exceptions to the usual rules on joint
employment set forth in part 791 of this
title.

(g) Where an employee is directed by the
public agency to perform work for a second
employer, section 7(p)(1) does not apply.
Thus, assignments of police officers outside
of their normal work hours to perform crowd
control at a parade, where the assignments
are not solely at the option of the officers,
would not qualify as special details subject
to this exception. This would be true even if
the parade organizers reimburse the public
agency for providing such services.

(h) Section 7(p)(1) does not prevent a public
agency from prohibiting or restricting out-
side employment by its employees.

Overtime Compensation Rules
§H553.230 Maximum hours standards for work

periods of 7 to 28 days—section 7(k).
(a) For those employees engaged in fire

protection activities who have a work period
of at least 7 but less than 28 consecutive
days, no overtime compensation is required
under section 7(k) until the number of hours
worked exceeds the number of hours which
bears the same relationship to 212 as the
number of days in the work period bears to
28.

(b) For those employees engaged in law en-
forcement activities (including security per-
sonnel in correctional institutions) who have
a work period of at least 7 but less than 28
consecutive days, no overtime compensation
is required under section 7(k) until the num-
ber of hours worked exceeds the number of
hours which bears the same relationship to
171 as the number of days in the work period
bears to 28.
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(c) The ratio of 212 hours to 28 days for em-

ployees engaged in fire protection activities
is 7.57 hours per day (rounded) and the ratio
of 171 hours to 28 days for employees engaged
in law enforcement activities is 6.11 hours
per day (rounded). Accordingly, overtime
compensation (in premium pay or compen-
satory time) is required for all hours worked
in excess of the following maximum hours
standards (rounded to the nearest whole
hour):

Work period (days)

Maximum hours standards

Fire
protection

Law
enforcement

28 ............................................................... 212 171
27 ............................................................... 204 165
26 ............................................................... 197 159
25 ............................................................... 189 153
24 ............................................................... 182 147
23 ............................................................... 174 141
22 ............................................................... 167 134
21 ............................................................... 159 128
20 ............................................................... 151 122
19 ............................................................... 144 116
18 ............................................................... 136 110
17 ............................................................... 129 104
16 ............................................................... 121 98
15 ............................................................... 114 92
14 ............................................................... 106 86
13 ............................................................... 98 79
12 ............................................................... 91 73
11 ............................................................... 83 67
10 ............................................................... 76 61
9 ................................................................. 68 55
8 ................................................................. 61 49
7 ................................................................. 53 43

§H553.231 Compensatory time off.

(a) Law enforcement and fire protection
employees who are subject to the section
7(k) exemption may receive compensatory
time off in lieu of overtime pay for hours
worked in excess of the maximum for their
work period as set forth in Sec. H553.230.

(b) Section 7(k) permits public agencies to
balance the hours of work over an entire
work period for law enforcement and fire
protection employees. For example, if a fire-
fighter’s work period is 28 consecutive days,
and he or she works 80 hours in each of the
first two weeks, but only 52 hours in the
third week, and does not work in the fourth
week, no overtime compensation (in cash
wages or compensatory time) would be re-
quired since the total hours worked do not
exceed 212 for the work period. If the same
firefighter had a work period of only 14 days,
overtime compensation or compensatory
time off would be due for 54 hours (160 minus
106 hours) in the first 14 day work period.

§H553.232 Overtime pay requirements.

If a public agency pays employees subject
to section 7(k) for overtime hours worked in
cash wages rather than compensatory time
off, such wages must be paid at one and one-
half times the employees’ regular rates of
pay.

§H553.233 ‘Regular rate’ defined.

The statutory rules for computing an em-
ployee’s ‘regular rate’, for purposes of the
Act’s overtime pay requirements are applica-
ble to employees or whom the section 7(k)
exemption is claimed when overtime com-
pensation is provided in cash wages.

SUBPART D—COMPENSATORY TIME-OFF FOR
OVERTIME EARNED BY EMPLOYEES WHOSE
WORK SCHEDULE DIRECTLY DEPENDS UPON
THE SCHEDULE OF THE HOUSE

§H553.301 Definition of ‘‘directly depends.’’

For the purposes of this Part, a covered
employee’s work schedule ‘‘directly de-
pends’’ on the schedule of the House of Rep-
resentatives only if the eligible employee
performs work that directly supports the
conduct of legislative or other business in
the chamber and works hours that regularly
change in response to the schedule of the
House and the Senate.

§H553.302 Overtime compensation and compen-
satory time off for an employee whose work
schedule directly depends upon the schedule
of the House.

No employing office shall be deemed to
have violated section 203(a)(1) of the CAA,
which applies the protections of section 7(a)
of the Fair Labor Standards Act (‘‘FLSA’’)
to covered employees and employing office,
by employing any employee for a workweek
in excess of the maximum workweek applica-
ble to such employee under section 7(a) of
the FLSA where the employee’s work sched-
ule directly depends on the schedule of the
House of Representatives within the mean-
ing of §H553.301, and: (a) the employee is
compensated at the rate of time-and-a-half
in pay for all hours in excess of 40 and up to
60 hours in a workweek, and (b) the employee
is compensated at the rate of time-and-a-half
in either pay or in time off for all hours in
excess of 60 hours in a workweek.
§H553.303 Using compensatory time off.

An employee who has accrued compen-
satory time off under §H553.302 upon his or
her request, shall be permitted by the em-
ploying office to use such time within a rea-
sonable period after making the request, un-
less the employing office makes a bona fide
determination that the needs of the oper-
ations of the office do not allow the taking
of compensatory time off at the time of the
request. An employee may renew the request
at a subsequent time. An employing office
may also, upon reasonable notice, require an
employee to use accrued compensatory time-
off.
§H553.304 Payment of overtime compensation

for accrued compensatory time off as of ter-
mination of service.

An employee who has accrued compen-
satory time authorized by this regulation
shall, upon termination of employment, be
paid for the unused compensatory time at
the rate earned by the employee at the time
the employee receives such payment.

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE FAIR
LABOR STANDARDS ACT OF 1938
NOTICE OF ISSUANCE OF FINAL REGULATIONS

On January 22, 1996, the Board of Directors
of the Office of Compliance adopted and sub-
mitted for publication in the Congressional
Record final regulations implementing sec-
tion 203 of the Congressional Accountability
Act of 1995 (CAA), which apply certain rights
and protections of the Fair Labor Standards
Act of 1938. On April 15, 1996, pursuant to sec-
tion 304(c) of the CAA, the House and the
Senate agreed to resolutions approving the
final regulations. Specifically, the Senate
agreed to S. Res. 242, to provide for the ap-
proval of final regulations that are applica-
ble to the Senate and the employees of the
Senate; the House agreed to H. Res. 400, to
provide for the approval of final regulations
that are applicable to the House and the em-
ployees of the House; and the House and the
Senate agreed to S. Con. Res. 51, to provide
for approval of final regulations that are ap-
plicable to employing offices and employees
other than those offices and employees of the
House and the Senate. Accordingly, pursuant
section 304(d) of the CAA, the Board submits
these regulations to the Speaker of the
House of Representatives and the President
pro tempore of the Senate for issuance by
publication in the Congressional Record.

Pursuant to paragraph (3) of section 304(d)
of the CAA, the Board finds good cause for
the regulations to become effective on April
16, 1996, rather than 60 days after issuance.
Were the regulations not effective imme-
diately upon the expiration of the interim

regulations on April 15, 1996, covered employ-
ees, employing offices and the Office of Com-
pliance would be forced to operate under the
same kind of regulatory uncertainty that
the Board sought to avoid by adopting in-
terim regulations effective as of January 23,
1996, which was the effective date of the rel-
evant provisions of the CAA.

Signed at Washington, D.C. on this 19th
day of April, 1996.

GLEN D. NAGER,
Chair of the Board, Office of Compliance.

Accordingly, the Board of Directors of the
Office of Compliance hereby issues the fol-
lowing final regulations:

[Final Regulations]
SUBTITLE A—REGULATIONS RELATING TO THE

SENATE AND ITS EMPLOYING OFFICES—S SE-
RIES

CHAPTER III—REGULATIONS RELATING
TO THE RIGHTS AND PROTECTIONS
UNDER THE FAIR LABOR STANDARDS
ACT OF 1938

PART S501—GENERAL PROVISIONS
Sec.

S501.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

S501.101 Purpose and scope.
S501.102 Definitions.
S501.103 Coverage.
S501.104 Administrative authority.
S501.105 Effect of Interpretations of the

Labor Department.
S501.106 Application of the Portal-to-Portal

Act of 1947.
§S501.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the parts of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding parts of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC Regula-
tions

Part 531— Wage payments under the Fair Labor Stand-
ards Act of 1938.

Part S531

Part 541—Defining and delimiting the terms ‘‘bona fide
executive,’’ ‘‘administrative,’’ and ‘‘professional’’ em-
ployees.

Part S541

Part 547—Requirements of a ‘‘Bona fide thrift or savings
plan’’.

Part S547

Part 553—Application of the FLSA to employees of public
agencies.

Part S553

Part 570—Child labor ........................................................... Part S570

SUBPART A—MATTERS OF GENERAL
APPLICABILITY.

§S501.101 Purpose and scope.
(a) Section 203 of the Congressional Ac-

countability Act (CAA) provides that the
rights and protections of subsections (a)(1)
and (d) of section 6, section 7, and section
12(c) of the Fair Labor Standards Act of 1938
(FLSA) (29 U.S.C. §§ 206(a)(1) & (d), 207, 212(c))
shall apply to covered employees of the leg-
islative branch of the Federal government.
Section 301 of the CAA creates the Office of
Compliance as an independent office in the
legislative branch for enforcing the rights
and protections of the FLSA, as applied by
the CAA.

(b) The FLSA as applied by the CAA pro-
vides for minimum standards for both wages
and overtime entitlements, and delineates
administrative procedures by which covered
worktime must be compensated. Included
also in the FLSA are provisions related to
child labor, equal pay, and portal-to-portal
activities. In addition, the FLSA exempts
specified employees or groups of employees
from the application of certain of its provi-
sions.
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(c) This chapter contains the substantive

regulations with respect to the FLSA that
the Board of Directors of the Office of Com-
pliance has adopted pursuant to Sections
203(c) and 304 of the CAA, which require that
the Board promulgate regulations that are
‘‘the same as substantive regulations pro-
mulgated by the Secretary of Labor to im-
plement the statutory provisions referred to
in subsection (a) [of § 203 of the CAA] except
insofar as the Board may determine, for good
cause shown . . . that a modification of such
regulations would be more effective for the
implementation of the rights and protections
under this section.’’
(d) These regulations are issued by the Board
of Directors, Office of Compliance, pursuant
to sections 203(c) and 304 of the CAA, which
directs the Board to promulgate regulations
implementing section 203 that are ‘‘the same
as substantive regulations promulgated by
the Secretary of Labor to implement the
statutory provisions referred to in sub-
section a [of section 203 of the CAA] except
insofar as the Board may determine, for good
cause shown . . .that a modification of such
regulations would be more effective for the
implementation of the rights and protections
under this section.’’ The regulations issued
by the Board herein are on all matters for
which section 203 of the CAA requires a regu-
lations to be issued. Specifically, it is the
Board’s considered judgment, based on the
information available to it at the time of the
promulgation of these regulations, that,
with the exception of regulations adopted
and set forth herein, there are no other ‘‘sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsection (a) [of
section 203 of the CAA].’’
(e) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.
§S501.102 Definitions.

For purposes of this chapter:
(a) CAA means the Congressional Account-

ability Act of 1995 (P.L. 104–1, 109 Stat. 3, 2
U.S.C. §§ 1301–1438).

(b) FLSA or Act means the Fair Labor
Standards Act of 1938, as amended (29 U.S.C.
§ 201 et seq.), as applied by section 203 of the
CAA to covered employees and employing of-
fices.

(c) Covered employee means any employee
of the Senate, including an applicant for em-
ployment and a former employee, but shall
not include an intern.

(d) Employee of the Senate includes any em-
ployee whose pay is disbursed by the Sec-
retary of the Senate, but not any such indi-
vidual employed by (1) the Capitol Guide
Service; (2) the Capitol Police; (3) the Con-
gressional Budget Office; (4) the Office of the
Architect of the Capitol; (5) the Office of the
Attending Physician; (6) the Office of Com-
pliance; or (7) the Office of Technology As-
sessment.

(e) Employing office and employer mean (1)
the personal office of a Senator; (2) a com-
mittee of the Senate or a joint committee; or
(3) any other office headed by a person with
the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the Senate.

(f) Board means the Board of Directors of
the Office of Compliance.

(g) Office means the Office of Compliance.
(h) Intern is an individual who (a) is per-

forming services in an employing office as
part of a demonstrated educational plan, and
(b) is appointed on a temporary basis for a
period not to exceed 12 months; provided
that if an intern is appointed for a period
shorter than 12 months, the intern may be
reappointed for additional periods as long as
the total length of the internship does not
exceed 12 months; provided further that an in-
tern for purposes of section 203(a)(2) of the
CAA also includes an individual who is a sen-
ior citizen appointed under S. Res. 219 (May
5, 1978, as amended by S. Res. 96, April 9,
1991), but does not include volunteers, fel-
lows or pages.
§S501.103 Coverage.

The coverage of Section 203 of the CAA ex-
tends to any covered employee of an employ-
ing office without regard to whether the cov-
ered employee is engaged in commerce or the
production of goods for interstate commerce
and without regard to size, number of em-
ployees, amount of business transacted, or
other measure.
§S501.104 Administrative authority.

(a) The Office of Compliance is authorized
to administer the provisions of Section 203 of
the Act with respect to any covered em-
ployee or covered employer.

(b) The Board is authorized to promulgate
substantive regulations in accordance with
the provisions of Sections 203(c) and 304 of
the CAA.
§S501.105 Effect of Interpretations of the De-

partment of Labor.
(a) In administering the FLSA, the Wage

and Hour Division of the Department of
Labor has issued not only substantive regu-
lations but also interpretative bulletins.
Substantive regulations represent an exer-
cise of statutorily-delegated lawmaking au-
thority from the legislative branch to an ad-
ministrative agency. Generally, they are
proposed in accordance with the notice-and-
comment procedures of the Administrative
Procedure Act (APA), 5 U.S.C. § 553. Once
promulgated, such regulations are consid-
ered to have the force and effect of law, un-
less set aside upon judicial review as arbi-
trary, capricious, an abuse of discretion, or
otherwise not in accordance with law. See
Batterton v. Francis, 432 U.S. 416, 425 n. 9
(1977). See also 29 C.F.R. § 790.17(b) (1994). Un-
like substantive regulations, interpretative
statements, including bulletins and other re-
leases of the Wage and Hour Division, are
not issued pursuant to the provisions of the
APA and may not have the force and effect
of law. Rather, they may only constitute of-
ficial interpretations of the Department of
Labor with respect to the meaning and appli-
cation of the minimum wage, maximum
hour, and overtime pay requirements of the
FLSA. See 29 C.F.R. § 790.17(c) (citing Final
Report of the Attorney General’s Committee
on Administrative Procedure, Senate Docu-
ment No. 8, 77th Cong., 1st Sess., at p. 27
(1941)). The purpose of such statements is to
make available in one place the interpreta-
tions of the FLSA which will guide the Sec-
retary of Labor and the Wage and Hour Ad-
ministrator in the performance of their du-
ties unless and until they are otherwise di-
rected by authoritative decisions of the
courts or conclude, upon reexamination of an
interpretation, that it is incorrect. The Su-
preme Court has observed: ‘‘[T]he rulings, in-
terpretations and opinions of the Adminis-
trator under this Act, while not controlling
upon the courts by reason of their authority,
do constitute a body of experience and in-
formed judgment to which courts and liti-

gants may properly resort for guidance. The
weight of such a judgment in a particular
case will depend upon the thoroughness evi-
dent in the consideration, the validity of its
reasoning, its consistency with earlier and
later pronouncements, and all those factors
which give it power to persuade, if lacking
power to control.’’ Skidmore v. Swift, 323 U.S.
134, 140 (1944).

(b) Section 203(c) of the CAA provides that
the substantive regulations implementing
Section 203 of the CAA shall be ‘‘the same as
substantive regulations promulgated by the
Secretary of Labor’’ except where the Board
finds, for good cause shown, that a modifica-
tion would more effectively implement the
rights and protections established by the
FLSA. Thus, the CAA by its terms does not
mandate that the Board adopt the interpre-
tative statements of the Department of
Labor or its Wage and Hour Division. The
Board is thus not adopting such statements
as part of its substantive regulations.

§S501.106 Application of the Portal-to-Portal
Act of 1947.

(a) Consistent with Section 225 of the CAA,
the Portal to Portal Act (PPA), 29 U.S.C.
§§ 216 and 251 et seq., is applicable in defining
and delimiting the rights and protections of
the FLSA that are prescribed by the CAA.
Section 10 of the PPA, 29 U.S.C. § 259, pro-
vides in pertinent part:

‘‘[N]o employer shall be subject to any li-
ability or punishment for or on account of
the failure of the employer to pay minimum
wages or overtime compensation under the
Fair Labor Standards Act of 1938, as amend-
ed, . . . if he pleads and proves that the act
or omission complained of was in good faith
in conformity with and reliance on any writ-
ten administrative regulation, order, ruling,
approval or interpretation of [the Adminis-
trator of the Wage and Hour Division of the
Department of Labor] . . . or any adminis-
trative practice or enforcement policy of
such agency with respect to the class of em-
ployers to which he belonged. Such a de-
fense, if established shall be a bar to the ac-
tion or proceeding, notwithstanding that
after such act or omission, such administra-
tive regulation, order, ruling, approval, in-
terpretation, practice or enforcement policy
is modified or rescinded or is determined by
judicial authority to be invalid or of no legal
effect.’’

(b) In defending any action or proceeding
based on any act or omission arising out of
section 203 of the CAA, an employing office
may satisfy the standards set forth in sub-
section (a) by pleading and proving good
faith reliance upon any written administra-
tive regulation, order, ruling, approval or in-
terpretation, of the Administrator of the
Wage and Hour Division of the Department
of Labor: Provided, that such regulation,
order, ruling approval or interpretation had
not been superseded at the time of reliance
by any regulation, order, decision, or ruling
of the Board or the courts.

PART S531—WAGE PAYMENTS UNDER
THE FAIR LABOR STANDARDS ACT OF
1938

Subpart A—Preliminary Matters

Sec.
S531.00 Corresponding section table of the

FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

S531.1 Definitions.
S531.2 Purpose and scope.

Subpart B—Determinations of ‘‘Reasonable
Cost;’’ Effects of Collective Bargaining Agree-
ments

S531.3 General determinations of ‘reason-
able cost’.
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S531.6 Effects of collective bargaining

agreements.
SUBPART A—PRELIMINARY MATTERS.

§S531.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

531.1 Definitions .................................................................... S531.1
531.2 Purpose and scope ...................................................... S531.2
531.3 General determinations of ‘‘reasonable cost’’ ............ S531.3
531.6 Effects of collective bargaining agreements .............. S531.6

§S531.1 Definitions.
(a) Administrator means the Administrator

of the Wage and Hour Division or his author-
ized representative. The Secretary of Labor
has delegated to the Administrator the func-
tions vested in him under section 3(m) of the
Act.

(b) Act means the Fair Labor Standards
Act of 1938, as amended.
§S531.2 Purpose and scope.

(a) Section 3(m) of the Act defines the term
‘wage’ to include the ‘reasonable cost’, as de-
termined by the Secretary of Labor, to an
employer of furnishing any employee with
board, lodging, or other facilities, if such
board, lodging, or other facilities are cus-
tomarily furnished by the employer to his
employees. In addition, section 3(m) gives
the Secretary authority to determine the
‘fair value.’ of such facilities on the basis of
average cost to the employer or to groups of
employers similarly situated, on average
value to groups of employees, or other appro-
priate measures of ‘fair value.’ Whenever so
determined and when applicable and perti-
nent, the ‘fair value’ of the facilities in-
volved shall be includable as part of ‘wages’
instead of the actual measure of the costs of
those facilities. The section provides, how-
ever, that the cost of board, lodging, or other
facilities shall not be included as part of
‘wages’ if excluded therefrom by a bona fide
collective bargaining agreement. Section
3(m) also provides a method for determining
the wage of a tipped employee.

(b) This part 531 contains any determina-
tions made as to the ‘‘reasonable cost’’ and
‘‘fair value’’ of board, lodging, or other fa-
cilities having general application.
SUBPART B—DETERMINATIONS OF ‘‘REASONABLE

COST’’ AND ‘‘FAIR VALUE’’; EFFECTS OF COL-
LECTIVE BARGAINING AGREEMENTS

§S531.3 General determinations of ‘‘reasonable
cost.’’

(a) The term reasonable cost as used in sec-
tion 3(m) of the Act is hereby determined to
be not more than the actual cost to the em-
ployer of the board, lodging, or other facili-
ties customarily furnished by him to his em-
ployees.

(b) Reasonable cost does not include a prof-
it to the employer or to any affiliated per-
son.

(c) The reasonable cost to the employer of
furnishing the employee with board, lodging,
or other facilities (including housing) is the
cost of operation and maintenance including
adequate depreciation plus a reasonable al-
lowance (not more than 51⁄2 percent) for in-
terest on the depreciated amount of capital
invested by the employer: Provided, That if
the total so computed is more than the fair
rental value (or the fair price of the com-
modities or facilities offered for sale), the
fair rental value (or the fair price of the

commodities or facilities offered for sale)
shall be the reasonable cost. The cost of op-
eration and maintenance, the rate of depre-
ciation, and the depreciated amount of cap-
ital invested by the employer shall be those
arrived at under good accounting practices.
As used in this paragraph, the term good ac-
counting practices does not include account-
ing practices which have been rejected by
the Internal Revenue Service for tax pur-
poses, and the term depreciation includes ob-
solescence.

(d)(1) The cost of furnishing ‘‘facilities’’
found by the Administrator to be primarily
for the benefit or convenience of the em-
ployer will not be recognized as reasonable
and may not therefore be included in com-
puting wages.

(2) The following is a list of facilities found
by the Administrator to be primarily for the
benefit of convenience of the employer. The
list is intended to be illustrative rather than
exclusive: (i) Tools of the trade and other
materials and services incidental to carrying
on the employer’s business; (ii) the cost of
any construction by and for the employer;
(iii) the cost of uniforms and of their laun-
dering, where the nature of the business re-
quires the employee to wear a uniform.
§S531.6 Effects of collective bargaining agree-

ments.
(a) The cost of board, lodging, or other fa-

cilities shall not be included as part of the
wage paid to any employee to the extent it
is excluded therefrom under the terms of a
bona fide collective bargaining agreement
applicable to the particular employee.

(b) A collective bargaining agreement shall
be deemed to be ‘‘bona fide’’ when pursuant
to the provisions of section 7(b)(1) or 7(b)(2)
of the FLSA it is made with the certified
representative of the employees under the
provisions of the CAA.
PART S541—DEFINING AND DELIMITING

THE TERMS ‘‘BONA FIDE EXECUTIVE,’’
‘‘ADMINISTRATIVE,’’ OR ‘‘PROFES-
SIONAL’’ CAPACITY (INCLUDING ANY
EMPLOYEE EMPLOYED IN THE CAPAC-
ITY OF ACADEMIC ADMINISTRATIVE
PERSONNEL OR TEACHER IN SECOND-
ARY SCHOOL).

Subpart A—General Regulations
Sec.

S541.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

S541.01 Application of the exemptions of
section 13(a)(1) of the FLSA.

S541.1 Executive.
S541.2 Administrative.
S541.3 Professional.
S541.5b Equal pay provisions of section 6(d)

of the FLSA as applied by the CAA ex-
tend to executive, administrative, and
professional employees.

S541.5d Special provisions applicable to em-
ployees of public agencies.

SUBPART A—GENERAL REGULATIONS

§S541.00 Corresponding section table of
the FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Office
of Compliance.

The following table lists the sections of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

541.1 Executive ................................................................... S541.1
541.2 Administrative ........................................................... S541.2
541.3 Professional .............................................................. S541.3
541.5b Equal pay provisions of section 6(d) of the FLSA

apply to executive, administrative, and professional em-
ployees.

S541.5b

Secretary of Labor Regulations OC
Regulations

541.5d Special provisions applicable to employees of
public agencies.

S541.5d

§S541.01 Application of the exemptions of sec-
tion 13(a)(1) of the FLSA.

(a) Section 13(a)(1) of the FLSA, which pro-
vides certain exemptions for employees em-
ployed in a bona fide executive, administra-
tive, or professional capacity (including any
employee employed in the capacity of aca-
demic administrative personnel or teacher in
a secondary school), applies to covered em-
ployees by virtue of Section 225(f)(1) of the
CAA.

(b) The substantive regulations set forth in
this part are promulgated under the author-
ity of sections 203(c) and 304 of the CAA,
which require that such regulations be the
same as the substantive regulations promul-
gated by the Secretary of Labor except
where the Board determines for good cause
shown that modifications would be more ef-
fective for the implementation of the rights
and protections under § 203.
§S541.1 Executive.

The term employee employed in a bona fide
executive * * * capacity in section 13(a) (1) of
the FLSA as applied by the CAA shall mean
any employee:

(a) Whose primary duty consists of the
management of an employing office in which
he is employed or of a customarily recog-
nized department of subdivision thereof; and

(b) Who customarily and regularly directs
the work of two or more other employees
therein; and

(c) Who has the authority to hire or fire
other employees or whose suggestions and
recommendations as to the hiring or firing
and as to the advancement and promotion or
any other change of status of other employ-
ees will be given particular weight; and

(d) Who customarily and regularly exer-
cises discretionary powers; and

(e) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours of
work in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (d) of this section: Pro-
vided, That this paragraph shall not apply in
the case of an employee who is in sole charge
of an independent establishment or a phys-
ically separated branch establishment; and

(f) Who is compensated for his services on
a salary basis at a rate of not less than $155
per week, exclusive of board, lodging or
other facilities: Provided, That an employee
who is compensated on a salary basis at a
rate of not less than $250 per week, exclusive
of board, lodging or other facilities, and
whose primary duty consists of the manage-
ment of the employing office in which the
employee is employed or of a customarily
recognized department or subdivision there-
of, and includes the customary and regular
direction of the work of two or more other
employees therein, shall be deemed to meet
all the requirements of this section.
§S541.2 Administrative.

The term employee employed in a bona fide *
* * administrative * * * capacity in section
13(a)(1) of the FLSA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of either:
(1) The performance of office or nonmanual

work directly related to management poli-
cies or general operations of his employer or
his employer’s customers, or

(2) The performance of functions in the ad-
ministration of a school system, or edu-
cational establishment or institution, or of a
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department or subdivision thereof, in work
directly related to the academic instruction
or training carried on therein; and

(b) Who customarily and regularly exer-
cises discretion and independent judgment;
and

(c)(1) Who regularly and directly assists
the head of an employing office, or an em-
ployee employed in a bona fide executive or
administrative capacity (as such terms are
defined in the regulations of this subpart), or

(2) Who performs under only general super-
vision work along specialized or technical
lines requiring special training, experience,
or knowledge, or

(3) Who executes under only general super-
vision special assignments and tasks; and

(d) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours
worked in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (c) of this section; and

(e)(1) Who is compensated for his services
on a salary or fee basis at a rate of not less
than $155 per week, exclusive of board, lodg-
ing or other facilities, or

(2) Who, in the case of academic adminis-
trative personnel, is compensated for serv-
ices as required by paragraph (e)(1) of this
section, or on a salary basis which is at least
equal to the entrance salary for teachers in
the school system, educational establish-
ment or institution by which employed: Pro-
vided, That an employee who is compensated
on a salary or fee basis at a rate of not less
than $250 per week, exclusive of board, lodg-
ing or other facilities, and whose primary
duty consists of the performance of work de-
scribed in paragraph (a) of this section,
which includes work requiring the exercise
of discretion and independent judgment,
shall be deemed to meet all the requirements
of this section.
§S541.3 Professional.

The term employee employed in a bona fide *
* * professional capacity in section 13(a)(1) of
the FLSA as applied by the CAA shall mean
any employee:

(a) Whose primary duty consists of the per-
formance of:

(1) Work requiring knowledge of an ad-
vance type in a field of science or learning
customarily acquired by a prolonged course
of specialized intellectual instruction and
study, as distinguished from a general aca-
demic education and from an apprenticeship,
and from training in the performance of rou-
tine mental, manual, or physical processes,
or

(2) Work that is original and creative in
character in a recognized field of artistic en-
deavor (as opposed to work which can be pro-
duced by a person endowed with general
manual or intellectual ability and training),
and the result of which depends primarily on
the invention, imagination, or talent of the
employee, or

(3) Teaching, tutoring, instructing, or lec-
turing in the activity of imparting knowl-
edge and who is employed and engaged in
this activity as a teacher in the school sys-
tem, educational establishment or institu-
tion by which employed, or

(4) Work that requires theoretical and
practical application of highly-specialized
knowledge in computer systems analysis,
programming, and software engineering, and
who is employed and engaged in these activi-
ties as a computer systems analyst, com-
puter programmer, software engineer, or
other similarly skilled worker in the com-
puter software field; and

(b) Whose work requires the consistent ex-
ercise of discretion and judgment in its per-
formance; and

(c) Whose work is predominantly intellec-
tual and varied in character (as opposed to
routine mental, manual, mechanical, or
physical work) and is of such character that
the output produced or the result accom-
plished cannot be standardized in relation to
a given period of time; and

(d) Who does not devote more than 20 per-
cent of his hours worked in the workweek to
activities which are not an essential part of
and necessarily incident to the work de-
scribed in paragraphs (a) through (c) of this
section; and

(e) Who is compensated for services on a
salary or fee basis at a rate of not less than
$170 per week, exclusive of board, lodging or
other facilities: Provided, That this para-
graph shall not apply in the case of an em-
ployee who is the holder of a valid license or
certificate permitting the practice of law or
medicine or any of their branches and who is
actually engaged in the practice thereof, nor
in the case of an employee who is the holder
of the requisite academic degree for the gen-
eral practice of medicine and is engaged in
an internship or resident program pursuant
to the practice of medicine or any of its
branches, nor in the case of an employee em-
ployed and engaged as a teacher as provided
in paragraph (a)(3) of this section: Provided
further, That an employee who is com-
pensated on a salary or fee basis at a rate of
not less than $250 per week, exclusive of
board, lodging or other facilities, and whose
primary duty consists of the performance ei-
ther of work described in paragraph (a) (1),
(3), or (4) of this section, which includes
work requiring the consistent exercise of dis-
cretion and judgment, or of work requiring
invention, imagination, or talent in a recog-
nized field of artistic endeavor, shall be
deemed to meet all of the requirements of
this section: Provided further, That the salary
or fee requirements of this paragraph shall
not apply to an employee engaged in com-
puter-related work within the scope of para-
graph (a)(4) of this section and who is com-
pensated on an hourly basis at a rate in ex-
cess of 6 1/2 times the minimum wage pro-
vided by section 6 of the FLSA as applied by
the CAA.
§S541.5b Equal pay provisions of section 6(d) of

the FLSA as applied by the CAA extend to
executive, administrative, and professional
employees.

The FLSA, as amended and as applied by
the CAA, includes within the protection of
the equal pay provisions those employees ex-
empt from the minimum wage and overtime
pay provisions as bona fide executive, admin-
istrative, and professional employees (in-
cluding any employee employed in the ca-
pacity of academic administrative personnel
or teacher in elementary or secondary
schools) under section 13(a)(1) of the FLSA.
Thus, for example, where an exempt adminis-
trative employee and another employee of
the employing office are performing substan-
tially ‘‘equal work,’’ the sex discrimination
prohibitions of section 6(d) are applicable
with respect to any wage differential be-
tween those two employees.
§S541.5d Special provisions applicable to em-

ployees of public agencies.
(a) An employee of a public agency who

otherwise meets the requirement of being
paid on a salary basis shall not be disquali-
fied from exemption under Sec. S541.1, S541.2,
or S541.3 on the basis that such employee is
paid according to a pay system established
by statute, ordinance, or regulation, or by a
policy or practice established pursuant to
principles of public accountability, under
which the employee accrues personal leave
and sick leave and which requires the public
agency employee’s pay to be reduced or such
employee to be placed on leave without pay

for absences for personal reasons or because
of illness or injury of less than one work-day
when accrued leave is not used by an em-
ployee because—

(1) permission for its use has not been
sought or has been sought and denied; (2) ac-
crued leave has been exhausted; or

(3) the employee chooses to use leave with-
out pay.

(b) Deductions from the pay of an em-
ployee of a public agency for absences due to
a budget-required furlough shall not dis-
qualify the employee from being paid ‘on a
salary basis’ except in the workweek in
which the furlough occurs and for which the
employee’s pay is accordingly reduced.
PART S547—REQUIREMENTS OF A ‘‘BONA

FIDE THRIFT OR SAVINGS PLAN’’
Sec.

S547.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

S547.0 Scope and effect of part.
S547.1 Essential requirements of qualifica-

tions.
S547.2 Disqualifying provisions.
§S547.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

547.0 Scope and effect of part. ............................................ S547.0
547.1 Essential requirements of qualifications. ................... S547.1
547.2 Disqualifying provisions. ............................................. S547.2

§S547.0 Scope and effect of part.

(a) The regulations in this part set forth
the requirements of a ‘‘bona fide thrift or
savings plan’’ under section 7(e)(3)(b) of the
Fair Labor Standards Act of 1938, as amend-
ed (FLSA), as applied by the CAA. In deter-
mining the total remuneration for employ-
ment which section 7(e) of the FLSA requires
to be included in the regular rate at which
an employee is employed, it is not necessary
to include any sums paid to or on behalf of
such employee, in recognition of services
performed by him during a given period,
which are paid pursuant to a bona fide thrift
or savings plan meeting the requirements set
forth herein. In the formulation of these reg-
ulations due regard has been given to the
factors and standards set forth in section
7(e)(3)(b) of the Act.

(b) Where a thrift or savings plan is com-
bined in a single program (whether in one or
more documents) with a plan or trust for
providing old age, retirement, life, accident
or health insurance or similar benefits for
employees, contributions made by the em-
ployer pursuant to such thrift or savings
plan may be excluded from the regular rate
if the plan meets the requirements of the
regulation in this part and the contributions
made for the other purposes may be excluded
from the regular rate if they meet the tests
set forth in regulations.

§S547.1 Essential requirements for qualifica-
tions.

(a) A ‘‘bona fide thrift or savings plan’’ for
the purpose of section 7(e)(3)(b) of the FLSA
as applied by the CAA is required to meet all
the standards set forth in paragraphs (b)
through (f) of this section and must not con-
tain the disqualifying provisions set forth in
§S547.2.

(b) The thrift or savings plan constitutes a
definite program or arrangement in writing,
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adopted by the employer or by contract as a
result of collective bargaining and commu-
nicated or made available to the employees,
which is established and maintained, in good
faith, for the purpose of encouraging vol-
untary thrift or savings by employees by
providing an incentive to employees to accu-
mulate regularly and retain cash savings for
a reasonable period of time or to save
through the regular purchase of public or
private securities.

(c) The plan specifically shall set forth the
category or categories of employees partici-
pating and the basis of their eligibility. Eli-
gibility may not be based on such factors as
hours of work, production, or efficiency of
the employees: Provided, however, That hours
of work may be used to determine eligibility
of part-time or casual employees.

(d) The amount any employee may save
under the plan shall be specified in the plan
or determined in accordance with a definite
formula specified in the plan, which formula
may be based on one or more factors such as
the straight-time earnings or total earnings,
base rate of pay, or length of service of the
employee.

(e) The employer’s total contribution in
any year may not exceed 15 percent of the
participating employees’ total earnings dur-
ing that year. In addition, the employer’s
total contribution in any year may not ex-
ceed the total amount saved or invested by
the participating employees during that
year.

(f) The employer’s contributions shall be
apportioned among the individual employees
in accordance with a definite formula or
method of calculation specified in the plan,
which formula or method of calculation is
based on the amount saved or the length of
time the individual employee retains his sav-
ings or investment in the plan: Provided,
That no employee’s share determined in ac-
cordance with the plan may be diminished
because of any other remuneration received
by him.
§S547.2 Disqualifying provisions.

(a) No employee’s participation in the plan
shall be on other than a voluntary basis.

(b) No employee’s wages or salary shall be
dependent upon or influenced by the exist-
ence of such thrift or savings plan or the em-
ployer’s contributions thereto.

(c) The amounts any employee may save
under the plan, or the amounts paid by the
employer under the plan may not be based
upon the employee’s hours of work, produc-
tion or efficiency.
PART S553—OVERTIME COMPENSATION:

PARTIAL EXEMPTION FOR EMPLOYEES
ENGAGED IN LAW ENFORCEMENT AND
FIRE PROTECTION; OVERTIME AND
COMPENSATORY TIME-OFF FOR EM-
PLOYEES WHOSE WORK SCHEDULE DI-
RECTLY DEPENDS UPON THE SCHED-
ULE OF THE HOUSE
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Introduction
§S553.1 Definitions

(a) Act or FLSA means the Fair Labor
Standards Act of 1938, as amended (52 Stat.
1060, as amended; 29 U.S.C. 201-219), as ap-
plied by the CAA.

(b) 1985 Amendments means the Fair Labor
Standards Amendments of 1985 (Pub. L. 99-
150).

(c) Public agency means an employing of-
fice as the term is defined in §—501.102 of
this chapter, including the Capitol Police.

(d) Section 7(k) means the provisions of
§ 7(k) of the FLSA as applied to covered em-
ployees and employing offices by § 203 of the
CAA.
§S553.2 Purpose and scope

The purpose of part S553 is to adopt with
appropriate modifications the regulations of
the Secretary of Labor to carry out those
provisions of the FLSA relating to public
agency employees as they are applied to cov-
ered employees and employing offices of the

CAA. In particular, these regulations apply
section 7(k) as it relates to fire protection
and law enforcement employees of public
agencies.
SUBPART C—PARTIAL EXEMPTION FOR EMPLOY-

EES ENGAGED IN LAW ENFORCEMENT AND FIRE
PROTECTION

§S553.201 Statutory provisions: section 7(k).
Section 7(k) of the Act provides a partial

overtime pay exemption for fire protection
and law enforcement personnel (including se-
curity personnel in correctional institutions)
who are employed by public agencies on a
work period basis. This section of the Act
formerly permitted public agencies to pay
overtime compensation to such employees in
work periods of 28 consecutive days only
after 216 hours of work. As further set forth
in §S553.230 of this part, the 216-hour stand-
ard has been replaced, pursuant to the study
mandated by the statute, by 212 hours for
fire protection employees and 171 hours for
law enforcement employees. In the case of
such employees who have a work period of at
least 7 but less than 28 consecutive days,
overtime compensation is required when the
ratio of the number of hours worked to the
number of days in the work period exceeds
the ratio of 212 (or 171) hours to 28 days.
§S553.202 Limitations.

The application of § 7(k), by its terms, is
limited to public agencies, and does not
apply to any private organization engaged in
furnishing fire protection or law enforce-
ment services. This is so even if the services
are provided under contract with a public
agency.

Exemption Requirements
§S553.211 Law enforcement activities.

(a) As used in § 7(k) of the Act, the term
‘‘any employee * * * in law enforcement ac-
tivities’’ refers to any employee (1) who is a
uniformed or plainclothed member of a body
of officers and subordinates who are empow-
ered by law to enforce laws designed to
maintain public peace and order and to pro-
tect both life and property from accidental
or willful injury, and to prevent and detect
crimes, (2) who has the power to arrest, and
(3) who is presently undergoing or has under-
gone or will undergo on-the-job training and/
or a course of instruction and study which
typically includes physical training, self-de-
fense, firearm proficiency, criminal and civil
law principles, investigative and law enforce-
ment techniques, community relations, med-
ical aid and ethics.

(b) Employees who meet these tests are
considered to be engaged in law enforcement
activities regardless of their rank, or of their
status as ‘‘trainee,’’ ‘‘probationary,’’ or ‘‘per-
manent,’’ and regardless of their assignment
to duties incidental to the performance of
their law enforcement activities such as
equipment maintenance, and lecturing, or to
support activities of the type described in
paragraph (g) of this section, whether or not
such assignment is for training or famil-
iarization purposes, or for reasons of illness,
injury or infirmity. The term would also in-
clude rescue and ambulance service person-
nel if such personnel form an integral part of
the public agency’s law enforcement activi-
ties. See Sec. S553.215.

(c) Typically, employees engaged in law
enforcement activities include police who
are regularly employed and paid as such.
Other agency employees with duties not spe-
cifically mentioned may, depending upon the
particular facts and pertinent statutory pro-
visions in that jurisdiction, meet the three
tests described above. If so, they will also
qualify as law enforcement officers. Such
employees might include, for example, any
law enforcement employee within the legis-
lative branch concerned with keeping public
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peace and order and protecting life and prop-
erty.

(d) Employees who do not meet each of the
three tests described above are not engaged
in ‘‘law enforcement activities’’ as that term
is used in sections 7(k). Employees who nor-
mally would not meet each of these tests in-
clude:

(1) Building inspectors (other than those
defined in Sec. S553.213(a)),

(2) Health inspectors,
(3) Sanitarians,
(4) Civilian traffic employees who direct

vehicular and pedestrian traffic at specified
intersections or other control points,

(5) Civilian parking checkers who patrol
assigned areas for the purpose of discovering
parking violations and issuing appropriate
warnings or appearance notices,

(6) Wage and hour compliance officers,
(7) Equal employment opportunity compli-

ance officers, and
(8) Building guards whose primary duty is

to protect the lives and property of persons
within the limited area of the building.

(e) The term ‘‘any employee in law en-
forcement activities’’ also includes, by ex-
press reference, ‘‘security personnel in cor-
rectional institutions.’’ Typically, such fa-
cilities may include precinct house lockups.
Employees of correctional institutions who
qualify as security personnel for purposes of
the section 7(k) exemption are those who
have responsibility for controlling and main-
taining custody of inmates and of safeguard-
ing them from other inmates or for super-
vising such functions, regardless of whether
their duties are performed inside the correc-
tional institution or outside the institution.
These employees are considered to be en-
gaged in law enforcement activities regard-
less of their rank or of their status as ‘‘train-
ee,’’ ‘‘probationary,’’ or ‘‘permanent,’’ and
regardless of their assignment to duties inci-
dental to the performance of their law en-
forcement activities, or to support activities
of the type described in paragraph (f) of this
section, whether or not such assignment is
for training or familiarization purposes or
for reasons of illness, injury or infirmity.

(f) Not included in the term ‘‘employee in
law enforcement activities’’ are the so-called
‘‘civilian’’ employees of law enforcement
agencies or correctional institutions who en-
gage in such support activities as those per-
formed by dispatcher, radio operators, appa-
ratus and equipment maintenance and repair
workers, janitors, clerks and stenographers.
Nor does the term include employees in cor-
rectional institutions who engage in building
repair and maintenance, culinary services,
teaching, or in psychological, medical and
paramedical services. This is so even though
such employees may, when assigned to cor-
rectional institutions, come into regular
contact with the inmates in the performance
of their duties.
§S553.212 Twenty percent limitation on non-

exempt work.

(a) Employees engaged in fire protection or
law enforcement activities as described in
Sec. S553.210 and S553.211, may also engage in
some nonexempt work which is not per-
formed as an incident to or in conjunction
with their fire protection or law enforcement
activities. For example, firefighters who
work for forest conservation agencies may,
during slack times, plant trees and perform
other conservation activities unrelated to
their firefighting duties. The performance of
such nonexempt work will not defeat the
§ 7(k) exemption unless it exceeds 20 percent
of the total hours worked by that employee
during the workweek or applicable work pe-
riod. A person who spends more than 20 per-
cent of his/her working time in nonexempt
activities is not considered to be an em-

ployee engaged in fire protection or law en-
forcement activities for purposes of this
part.

(b) Public agency fire protection and law
enforcement personnel may, at their own op-
tion, undertake employment for the same
employer on an occasional or sporadic and
part-time basis in a different capacity from
their regular employment. The performance
of such work does not affect the application
of the § 7(k) exemption with respect to the
regular employment. In addition, the hours
of work in the different capacity need not be
counted as hours worked for overtime pur-
poses on the regular job, nor are such hours
counted in determining the 20 percent toler-
ance for nonexempt work discussed in para-
graph (a) of this section.
§S553.213 Public agency employees engaged in

both fire protection and law enforcement ac-
tivities.

(a) Some public agencies have employees
(often called ‘public safety officers’) who en-
gage in both fire protection and law enforce-
ment activities, depending on the agency
needs at the time. This dual assignment
would not defeat the section 7(k) exemption,
provided that each of the activities per-
formed meets the appropriate tests set forth
in Sec. S553.210 and S553.211. This is so re-
gardless of how the employee’s time is di-
vided between the two activities. However,
all time spent in nonexempt activities by
public safety officers within the work period,
whether performed in connection with fire
protection or law enforcement functions, or
with neither, must be combined for purposes
of the 20 percent limitation on nonexempt
work discussed in Sec.S553.212.

(b) As specified in Sec. S553.230, the maxi-
mum hours standards under section 7(k) are
different for employees engaged in fire pro-
tection and for employees engaged in law en-
forcement. For those employees who perform
both fire protection and law enforcement ac-
tivities, the applicable standard is the one
which applies to the activity in which the
employee spends the majority of work time
during the work period.
§S553.214 Trainees.

The attendance at a bona fide fire or police
academy or other training facility, when re-
quired by the employing agency, constitutes
engagement in activities under section 7(k)
only when the employee meets all the appli-
cable tests described in Sec. S553.210 or Sec.
S553.211 (except for the power of arrest for
law enforcement personnel), as the case may
be. If the applicable tests are met, then basic
training or advanced training is considered
incidental to, and part of, the employee’s fire
protection or law enforcement activities.
§S553.215 Ambulance and rescue service employ-

ees.
Ambulance and rescue service employees

of a public agency other than a fire protec-
tion or law enforcement agency may be
treated as employees engaged in fire protec-
tion or law enforcement activities of the
type contemplated by § 7(k) if their services
are substantially related to firefighting or
law enforcement activities in that (1) the
ambulance and rescue service employees
have received training in the rescue of fire,
crime, and accident victims or firefighters or
law enforcement personnel injured in the
performance of their respective duties, and
(2) the ambulance and rescue service employ-
ees are regularly dispatched to fires, crime
scenes, riots, natural disasters and acci-
dents. As provided in Sec. S553.213(b), where
employees perform both fire protection and
law enforcement activities, the applicable
standard is the one which applies to the ac-
tivity in which the employee spends the ma-
jority of work time during the work period.

§S553.216 Other exemptions.
Although the 1974 Amendments to the

FLSA as applied by the CAA provide special
exemptions for employees of public agencies
engaged in fire protection and law enforce-
ment activities, such workers may also be
subject to other exemptions in the Act, and
public agencies may claim such other appli-
cable exemptions in lieu of § 7(k). For exam-
ple, section 13(a)(1) as applied by the CAA
provides a complete minimum wage and
overtime pay exemption for any employee
employed in a bona fide executive, adminis-
trative, or professional capacity, as those
terms are defined and delimited in Part S541.
The section 13(a)(1) exemption can be
claimed for any fire protection or law en-
forcement employee who meets all of the
tests specified in part S541 relating to duties,
responsibilities, and salary. Thus, high rank-
ing police officials who are engaged in law
enforcement activities, may also, depending
on the facts, qualify for the section 13(a)(1)
exemption as ‘executive’ employees. Simi-
larly, certain criminal investigative agents
may qualify as ‘‘administrative’’ employees
under section 13(a)(1).

Tour of Duty and Compensable Hours of
Work Rules

§S553.220 ‘‘Tour of duty’’ defined.
(a) The term ‘‘tour of duty’’ is a unique

concept applicable only to employees for
whom the section 7(k) exemption is claimed.
This term, as used in section 7(k), means the
period of time during which an employee is
considered to be on duty for purposes of de-
termining compensable hours. It may be a
scheduled or unscheduled period. Such peri-
ods include ‘shifts’ assigned to employees
often days in advance of the performance of
the work. Scheduled periods also include
time spent in work outside the ‘‘shift’’ which
the public agency employer assigns. For ex-
ample, a police officer may be assigned to
crowd control during a parade or other spe-
cial event outside of his or her shift.

(b) Unscheduled periods include time spent
in court by police officers, time spent han-
dling emergency situations, and time spent
working after a shift to complete an assign-
ment. Such time must be included in the
compensable tour of duty even though the
specific work performed may not have been
assigned in advance.

(c) The tour of duty does not include time
spent working for a separate and independ-
ent employer in certain types of special de-
tails as provided in Sec. S553.227.
§S553.221 Compensable hours of work.

(a) The rules under the FLSA as applied by
the CAA on compensable hours of work are
applicable to employees for whom the sec-
tion 7(k) exemption is claimed. Special rules
for sleep time (Sec. S553.222) apply to both
law enforcement and firefighting employees
for whom the section 7(k) exemption is
claimed. Also, special rules for meal time
apply in the case of firefighters (Sec.
S553.223).

(b) Compensable hours of work generally
include all of the time during which an em-
ployee is on duty on the employer’s premises
or at a prescribed workplace, as well as all
other time during which the employee is suf-
fered or permitted to work for the employer.
Such time includes all pre-shift and post-
shift activities which are an integral part of
the employee’s principal activity or which
are closely related to the performance of the
principal activity, such as attending roll
call, writing up and completing tickets or re-
ports, and washing and re-racking fire hoses.

(c) Time spent away from the employer’s
premises under conditions that are so cir-
cumscribed that they restrict the employee
from effectively using the time for personal
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pursuits also constitutes compensable hours
of work. For example, where a police station
must be evacuated because of an electrical
failure and the employees are expected to re-
main in the vicinity and return to work after
the emergency has passed, the entire time
spent away from the premises is compen-
sable. The employees in this example cannot
use the time for their personal pursuits.

(d) An employee who is not required to re-
main on the employer’s premises but is
merely required to leave word at home or
with company officials where he or she may
be reached is not working while on call.
Time spent at home on call may or may not
be compensable depending on whether the re-
strictions placed on the employee preclude
using the time for personal pursuits. Where,
for example, a firefighter has returned home
after the shift, with the understanding that
he or she is expected to return to work in the
event of an emergency in the night, such
time spent at home is normally not compen-
sable. On the other hand, where the condi-
tions placed on the employee’s activities are
so restrictive that the employee cannot use
the time effectively for personal pursuits,
such time spent on call is compensable.

(e) Normal home to work travel is not
compensable, even where the employee is ex-
pected to report to work at a location away
from the location of the employer’s prem-
ises.

(f) A police officer, who has completed his
or her tour of duty and who is given a patrol
car to drive home and use on personal busi-
ness, is not working during the travel time
even where the radio must be left on so that
the officer can respond to emergency calls.
Of course, the time spent in responding to
such calls is compensable.
§S553.222 Sleep time.

(a) Where a public agency elects to pay
overtime compensation to firefighters and/or
law enforcement personnel in accordance
with section 7(a)(1) of the Act, the public
agency may exclude sleep time from hours
worked if all the conditions for the exclusion
of such time are met.

(b) Where the employer has elected to use
the section 7(k) exemption, sleep time can-
not be excluded from the compensable hours
of work where

(1) The employee is on a tour of duty of
less than 24 hours, and

(2) Where the employee is on a tour of duty
of exactly 24 hours.

(c) Sleep time can be excluded from com-
pensable hours of work, however, in the case
of police officers or firefighters who are on a
tour of duty of more than 24 hours, but only
if there is an expressed or implied agreement
between the employer and the employees to
exclude such time. In the absence of such an
agreement, the sleep time is compensable. In
no event shall the time excluded as sleep
time exceed 8 hours in a 24-hour period. If
the sleep time is interrupted by a call to
duty, the interruption must be counted as
hours worked. If the sleep period is inter-
rupted to such an extent that the employee
cannot get a reasonable night’s sleep (which,
for enforcement purposes means at least 5
hours), the entire time must be counted as
hours of work.
§S553.223 Meal time.

(a) If a public agency elects to pay over-
time compensation to firefighters and law
enforcement personnel in accordance with
section 7(a)(1) of the Act, the public agency
may exclude meal time from hours worked if
all the statutory tests for the exclusion of
such time are met.

(b) If a public agency elects to use the sec-
tion 7(k) exemption, the public agency may,
in the case of law enforcement personnel, ex-
clude meal time from hours worked on tours

of duty of 24 hours or less, provided that the
employee is completely relieved from duty
during the meal period, and all the other
statutory tests for the exclusion of such
time are met. On the other hand, where law
enforcement personnel are required to re-
main on call in barracks or similar quarters,
or are engaged in extended surveillance ac-
tivities (e.g., stakeouts’), they are not con-
sidered to be completely relieved from duty,
and any such meal periods would be compen-
sable.

(c) With respect to firefighters employed
under section 7(k), who are confined to a
duty station, the legislative history of the
Act indicates Congressional intent to man-
date a departure from the usual FLSA ‘hours
of work’ rules and adoption of an overtime
standard keyed to the unique concept of
‘tour of duty’ under which firefighters are
employed. Where the public agency elects to
use the section 7(k) exemption for fire-
fighters, meal time cannot be excluded from
the compensable hours of work where (1) the
firefighter is on a tour of duty of less than 24
hours, and (2) where the firefighter is on a
tour of duty of exactly 24 hours.

(d) In the case of police officers or fire-
fighters who are on a tour of duty of more
than 24 hours, meal time may be excluded
from compensable hours of work provided
that the statutory tests for exclusion of such
hours are met.
§S553.224 ‘‘Work period’’ defined.

(a) As used in section 7(k), the term ‘work
period’ refers to any established and regu-
larly recurring period of work which, under
the terms of the Act and legislative history,
cannot be less than 7 consecutive days nor
more than 28 consecutive days. Except for
this limitation, the work period can be of
any length, and it need not coincide with the
duty cycle or pay period or with a particular
day of the week or hour of the day. Once the
beginning and ending time of an employee’s
work period is established, however, it re-
mains fixed regardless of how many hours
are worked within the period. The beginning
and ending of the work period may be
changed, provided that the change is in-
tended to be permanent and is not designed
to evade the overtime compensation require-
ments of the Act.

(b) An employer may have one work period
applicable to all employees, or different
work periods for different employees or
groups of employees.
§S553.225 Early relief.

It is a common practice among employees
engaged in fire protection activities to re-
lieve employees on the previous shift prior to
the scheduled starting time. Such early re-
lief time may occur pursuant to employee
agreement, either expressed or implied. This
practice will not have the effect of increas-
ing the number of compensable hours of
work for employees employed under section
7(k) where it is voluntary on the part of the
employees and does not result, over a period
of time, in their failure to receive proper
compensation for all hours actually worked.
On the other hand, if the practice is required
by the employer, the time involved must be
added to the employee’s tour of duty and
treated as compensable hours of work.
§S553.226 Training time.

(a) The general rules for determining the
compensability of training time under the
FLSA apply to employees engaged in law en-
forcement or fire protection activities.

(b) While time spent in attending training
required by an employer is normally consid-
ered compensable hours of work, following
are situations where time spent by employ-
ees in required training is considered to be
noncompensable:

(1) Attendance outside of regular working
hours at specialized or follow-up training,
which is required by law for certification of
public and private sector employees within a
particular governmental jurisdiction (e.g.,
certification of public and private emergency
rescue workers), does not constitute compen-
sable hours of work for public employees
within that jurisdiction and subordinate ju-
risdictions.

(2) Attendance outside of regular working
hours at specialized or follow-up training,
which is required for certification of employ-
ees of a governmental jurisdiction by law of
a higher level of government, does not con-
stitute compensable hours of work.

(3) Time spent in the training described in
paragraphs (b) (1) or (2) of this section is not
compensable, even if all or part of the costs
of the training is borne by the employer.

(c) Police officers or firefighters, who are
in attendance at a police or fire academy or
other training facility, are not considered to
be on duty during those times when they are
not in class or at a training session, if they
are free to use such time for personal pur-
suits. Such free time is not compensable.
§S553.227 Outside employment.

(a) Section 7(p)(1) makes special provision
for fire protection and law enforcement em-
ployees of public agencies who, at their own
option, perform special duty work in fire
protection, law enforcement or related ac-
tivities for a separate and independent em-
ployer (public or private) during their off-
duty hours. The hours of work for the sepa-
rate and independent employer are not com-
bined with the hours worked for the primary
public agency employer for purposes of over-
time compensation.

(b) Section 7(p)(1) applies to such outside
employment provided (1) the special detail
work is performed solely at the employee’s
option, and (2) the two employers are in fact
separate and independent.

(c) Whether two employers are, in fact,
separate and independent can only be deter-
mined on a case-by-case basis.

(d) The primary employer may facilitate
the employment or affect the conditions of
employment of such employees. For exam-
ple, a police department may maintain a ros-
ter of officers who wish to perform such
work. The department may also select the
officers for special details from a list of
those wishing to participate, negotiate their
pay, and retain a fee for administrative ex-
penses. The department may require that the
separate and independent employer pay the
fee for such services directly to the depart-
ment, and establish procedures for the offi-
cers to receive their pay for the special de-
tails through the agency’s payroll system.
Finally, the department may require that
the officers observe their normal standards
of conduct during such details and take dis-
ciplinary action against those who fail to do
so.

(e) Section 7(p)(1) applies to special details
even where a State law or local ordinance re-
quires that such work be performed and that
only law enforcement or fire protection em-
ployees of a public agency in the same juris-
diction perform the work. For example, a
city ordinance may require the presence of
city police officers at a convention center
during concerts or sports events. If the offi-
cers perform such work at their own option,
the hours of work need not be combined with
the hours of work for their primary em-
ployer in computing overtime compensation.

(f) The principles in paragraphs (d) and (e)
of this section with respect to special details
of public agency fire protection and law en-
forcement employees under section 7(p)(1)
are exceptions to the usual rules on joint
employment set forth in part 791 of this
title.
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(g) Where an employee is directed by the

public agency to perform work for a second
employer, section 7(p)(1) does not apply.
Thus, assignments of police officers outside
of their normal work hours to perform crowd
control at a parade, where the assignments
are not solely at the option of the officers,
would not qualify as special details subject
to this exception. This would be true even if
the parade organizers reimburse the public
agency for providing such services.

(h) Section 7(p)(1) does not prevent a public
agency from prohibiting or restricting out-
side employment by its employees.

Overtime Compensation Rules
§S553.230 Maximum hours standards for work

periods of 7 to 28 days—section 7(k).

(a) For those employees engaged in fire
protection activities who have a work period
of at least 7 but less than 28 consecutive
days, no overtime compensation is required
under section 7(k) until the number of hours
worked exceeds the number of hours which
bears the same relationship to 212 as the
number of days in the work period bears to
28.

(b) For those employees engaged in law en-
forcement activities (including security per-
sonnel in correctional institutions) who have
a work period of at least 7 but less than 28
consecutive days, no overtime compensation
is required under section 7(k) until the num-
ber of hours worked exceeds the number of
hours which bears the same relationship to
171 as the number of days in the work period
bears to 28.

(c) The ratio of 212 hours to 28 days for em-
ployees engaged in fire protection activities
is 7.57 hours per day (rounded) and the ratio
of 171 hours to 28 days for employees engaged
in law enforcement activities is 6.11 hours
per day (rounded). Accordingly, overtime
compensation (in premium pay or compen-
satory time) is required for all hours worked
in excess of the following maximum hours
standards (rounded to the nearest whole
hour):

Work period (days)

Maximum hours standards

Fire
protection

Law
enforcement

28 ............................................................... 212 171
27 ............................................................... 204 165
26 ............................................................... 197 159
25 ............................................................... 189 153
24 ............................................................... 182 147
23 ............................................................... 174 141
22 ............................................................... 167 134
21 ............................................................... 159 128
20 ............................................................... 151 122
19 ............................................................... 144 116
18 ............................................................... 136 110
17 ............................................................... 129 104
16 ............................................................... 121 98
15 ............................................................... 114 92
14 ............................................................... 106 86
13 ............................................................... 98 79
12 ............................................................... 91 73
11 ............................................................... 83 67
10 ............................................................... 76 61
9 ................................................................. 68 55
8 ................................................................. 61 49
7 ................................................................. 53 43

§S553.231 Compensatory time off.

(a) Law enforcement and fire protection
employees who are subject to the section
7(k) exemption may receive compensatory
time off in lieu of overtime pay for hours
worked in excess of the maximum for their
work period as set forth in Sec. S553.230.

(b) Section 7(k) permits public agencies to
balance the hours of work over an entire
work period for law enforcement and fire
protection employees. For example, if a fire-
fighter’s work period is 28 consecutive days,
and he or she works 80 hours in each of the
first two weeks, but only 52 hours in the
third week, and does not work in the fourth
week, no overtime compensation (in cash
wages or compensatory time) would be re-

quired since the total hours worked do not
exceed 212 for the work period. If the same
firefighter had a work period of only 14 days,
overtime compensation or compensatory
time off would be due for 54 hours (160 minus
106 hours) in the first 14 day work period.
§S553.232 Overtime pay requirements.

If a public agency pays employees subject
to section 7(k) for overtime hours worked in
cash wages rather than compensatory time
off, such wages must be paid at one and one-
half times the employees’ regular rates of
pay.
§S553.233 ‘Regular rate’ defined.

The statutory rules for computing an em-
ployee’s ‘regular rate’, for purposes of the
Act’s overtime pay requirements are applica-
ble to employees or whom the section 7(k)
exemption is claimed when overtime com-
pensation is provided in cash wages.
SUBPART D—COMPENSATORY TIME-OFF FOR

OVERTIME EARNED BY EMPLOYEES WHOSE
WORK SCHEDULE DIRECTLY DEPENDS UPON
THE SCHEDULE OF THE SENATE

§S553.301 Definition of ‘‘directly depends.’’
For the purposes of this Part, a covered

employee’s work schedule ‘‘directly de-
pends’’ on the schedule of the Senate only if
the eligible employee performs work that di-
rectly supports the conduct of legislative or
other business in the chamber and works
hours that regularly change in response to
the schedule of the House and the Senate.
§S553.302 Overtime compensation and compen-

satory time off for an employee whose work
schedule directly depends upon the schedule
of the Senate.

No employing office shall be deemed to
have violated section 203(a)(1) of the CAA,
which applies the protections of section 7(a)
of the Fair Labor Standards Act (‘‘FLSA’’)
to covered employees and employing office,
by employing any employee for a workweek
in excess of the maximum workweek applica-
ble to such employee under section 7(a) of
the FLSA where the employee’s work sched-
ule directly depends on the schedule of the
Senate within the meaning of §S553.301, and:
(a) the employee is compensated at the rate
of time-and-a-half in pay for all hours in ex-
cess of 40 and up to 60 hours in a workweek,
and (b) the employee is compensated at the
rate of time-and-a-half in either pay or in
time off for all hours in excess of 60 hours in
a workweek.
§S553.303 Using compensatory time off.

An employee who has accrued compen-
satory time off under §S553.302, upon his or
her request, shall be permitted by the em-
ploying office to use such time within a rea-
sonable period after making the request, un-
less the employing office makes a bona fide
determination that the needs of the oper-
ations of the office do not allow the taking
of compensatory time off at the time of the
request. An employee may renew the request
at a subsequent time. An employing office
may also, upon reasonable notice, require an
employee to use accrued compensatory time-
off.
§S553.304 Payment of overtime compensation

for accrued compensatory time off as of ter-
mination of service.

An employee who has accrued compen-
satory time authorized by this regulation
shall, upon termination of employment, be
paid for the unused compensatory time at
the rate earned by the employee at the time
the employee receives such payment.
PART S570—CHILD LABOR REGULATIONS

Subpart A—General
Sec.

S570.00 Corresponding section table of the
FLSA regulations of the Labor Depart-

ment and the CAA regulations of the Of-
fice of Compliance.

S570.1 Definitions.
S570.2 Minimum age standards.
Subpart C—Employment of Minors Between 14

and 16 Years of Age (Child Labor Reg. 3)

S570.31 Determination.
S570.32 Effect of this subpart.
S570.33 Occupations.
S570.35 Periods and conditions of employ-

ment.
SUBPART A—GENERAL

§S570.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance Regulations under Sec-
tion 202 of the CAA:

Secretary of Labor Regulations OC
Regulations

570.1 Definitions. ................................................................... S570.1
570.2 Minimum age standards. ............................................ S570.2
570.31 Determinations. .......................................................... S570.31
570.32 Effect of this subpart. ............................................... S570.32
570.33 Occupations. .............................................................. S570.33
570.35 Periods and conditions of employment. .................... S570.35

§S570.1 Definitions.
As used in this part:
(a) Act means the Fair Labor Standards

Act of 1938, as amended (52 Stat. 1060, as
amended; 29 U.S.C. 201-219).

(b) Oppressive child labor means employ-
ment of a minor in an occupation for which
he does not meet the minimum age stand-
ards of the Act, as set forth in Sec. S570.2 of
this subpart.

(c) Oppressive child labor age means an age
below the minimum age established under
the Act for the occupation in which a minor
is employed or in which his employment is
contemplated.

(d) [Reserved]
(e) [Reserved]
(f) Secretary or Secretary of Labor means the

Secretary of Labor, United States Depart-
ment of Labor, or his authorized representa-
tive.

(g) Wage and Hour Division means the Wage
and Hour Division, Employment Standards
Administration, United States Department
of Labor.

(h) Administrator means the Administrator
of the Wage and Hour Division or his author-
ized representative.
§S570.2 Minimum age standards.

(a) All occupations except in agriculture.
(1) The Act, in section 3(1), sets a general 16-
year minimum age which applies to all em-
ployment subject to its child labor provi-
sions in any occupation other than in agri-
culture, with the following exceptions:

(i) The Act authorizes the Secretary of
Labor to provide by regulation or by order
that the employment of employees between
the ages of 14 and 16 years in occupations
other than manufacturing and mining shall
not be deemed to constitute oppressive child
labor, if and to the extent that the Secretary
of Labor determines that such employment
is confined to periods which will not inter-
fere with their schooling and to conditions
which will not interfere with their health
and well-being (see subpart C of this part);
and

(ii) The Act sets an 18-year minimum age
with respect to employment in any occupa-
tion found and declared by the Secretary of
Labor to be particularly hazardous for the
employment of minors of such age or det-
rimental to their health or well-being.

(2) The Act exempts from its minimum age
requirements the employment by a parent of
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his own child, or by a person standing in
place of a parent of a child in his custody,
except in occupations to which the 18-year
age minimum applies and in manufacturing
and mining occupations.

SUBPART B [RESERVED]

SUBPART C—EMPLOYMENT OF MINORS BETWEEN
14 AND 16 YEARS OF AGE (CHILD LABOR REG. 3)

§S570.31 Determination.

The employment of minors between 14 and
16 years of age in the occupations, for the pe-
riods, and under the conditions hereafter
specified does not interfere with their
schooling or with their health and well-being
and shall not be deemed to be oppressive
child labor.

§S570.32 Effect of this subpart.

In all occupations covered by this subpart
the employment (including suffering or per-
mitting to work) by an employer of minor
employees between 14 and 16 years of age for
the periods and under the conditions speci-
fied in §S570.35 shall not be deemed to be op-
pressive child labor within the meaning of
the Fair Labor Standards Act of 1938.

§S570.33 Occupations.

This subpart shall apply to all occupations
other than the following:

(a) Manufacturing, mining, or processing
occupations, including occupations requiring
the performance of any duties in work rooms
or work places where goods are manufac-
tured, mined, or otherwise processed;

(b) Occupations which involve the oper-
ation or tending of hoisting apparatus or of
any power-driven machinery other than of-
fice machines;

(c) The operation of motor vehicles or serv-
ice as helpers on such vehicles;

(d) Public messenger service;
(e) Occupations which the Secretary of

Labor may, pursuant to section 3(1) of the
Fair Labor Standards Act and Reorganiza-
tion Plan No. 2, issued pursuant to the Reor-
ganization Act of 1945, find and declare to be
hazardous for the employment of minors be-
tween 16 and 18 years of age or detrimental
to their health or well-being;

(f) Occupations in connection with:
(1) Transportation of persons or property

by rail, highway, air, water, pipeline, or
other means;

(2) Warehousing and storage;
(3) Communications and public utilities;
(4) Construction (including demolition and

repair); except such office (including ticket
office) work, or sales work, in connection
with paragraphs (f)(1), (2), (3), and (4) of this
section, as does not involve the performance
of any duties on trains, motor vehicles, air-
craft, vessels, or other media of transpor-
tation or at the actual site of construction
operations.

§S570.35 Periods and conditions of employment.

(a) Except as provided in paragraph (b) of
this section, employment in any of the occu-
pations to which this subpart is applicable
shall be confined to the following periods:

(1) Outside school hours;
(2) Not more than 40 hours in any 1 week

when school is not in session;
(3) Not more than 18 hours in any 1 week

when school is in session;
(4) Not more than 8 hours in any 1 day

when school is not in session;
(5) Not more than 3 hours in any 1 day

when school is in session;
(6) Between 7 a.m. and 7 p.m. in any 1 day,

except during the summer (June 1 through
Labor Day) when the evening hour will be 9
p.m.

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE FAIR
LABOR STANDARDS ACT OF 1938

NOTICE OF ISSUANCE OF FINAL REGULATIONS

On January 22, 1996, the Board of Directors
of the Office of Compliance adopted and sub-
mitted for publication in the Congressional
Record final regulations implementing sec-
tion 203 of the Congressional Accountability
Act of 1995 (CAA), which apply certain rights
and protections of the Fair Labor Standards
Act of 1938. On April 15, 1996, pursuant to sec-
tion 304(c) of the CAA, the House and the
Senate agreed to resolutions approving the
final regulations. Specifically, the Senate
agreed to S. Res. 242, to provide for the ap-
proval of final regulations that are applica-
ble to the Senate and the employees of the
Senate; the House agreed to H. Res. 400, to
provide for the approval of final regulations
that are applicable to the House and the em-
ployees of the House; and the House and the
Senate agreed to S. Con. Res. 51, to provide
for approval of final regulations that are ap-
plicable to employing offices and employees
other than those offices and employees of the
House and the Senate. Accordingly, pursuant
to section 304(d) of the CAA, the Board sub-
mits these regulations to the Speaker of the
House of Representatives and the President
pro tempore of the Senate for issuance by
publication in the Congressional Record.

Pursuant to paragraph (3) of section 304(d)
of the CAA, the Board finds good cause for
the regulations to become effective on April
16, 1996, rather than 60 days after issuance.
Were the regulations not effective imme-
diately upon the expiration of the interim
regulations on April 15, 1996, covered employ-
ees, employing offices and the Office of Com-
pliance would be forced to operate under the
same kind of regulatory uncertainty that
the Board sought to avoid by adopting in-
terim regulations effective as of January 23,
1996, which was the effective date of the rel-
evant provisions of the CAA.

Signed at Washington, D.C. on this 19th
day of April, 1996.

GLEN D. NAGER,
Chair of the Board,

Office of Compliance.
Accordingly, the Board of Directors of the

Office of Compliance hereby issues the fol-
lowing final regulations:

[Final Regulations]

SUBTITLE C—REGULATIONS RELATING TO THE
EMPLOYING OFFICES OTHER THAN THOSE OF
THE SENATE AND THE HOUSE OF REPRESENT-
ATIVES—C SERIES

CHAPTER III—REGULATIONS RELATING
TO THE RIGHTS AND PROTECTIONS
UNDER THE FAIR LABOR STANDARDS
ACT OF 1938

PART C501—GENERAL PROVISIONS

Sec.
C501.00 Corresponding section table of the

FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C501.101 Purpose and scope.
C501.102 Definitions.
C501.103 Coverage.
C501.104 Administrative authority.
C501.105 Effect of Interpretations of the

Labor Department.
C501.106 Application of the Portal-to-Portal

Act of 1947.

§C501.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the parts of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the

FLSA with the corresponding parts of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

Part 531—Wage payments under the Fair Labor Standards
Act of 1938.

Part C531

Part 541—Defining and delimiting the terms ‘‘bona fide
executive,’’ ‘‘administrative,’’ and ‘‘professional’’ em-
ployees.

Part C541

Part 547—Requirements of a ‘‘Bona fide thrift or savings
plan’’.

Part C547

Part C553—Application of the FLSA to employees of public
agencies.

Part C553

Part 570—Child labor ........................................................... Part C570

SUBPART A—MATTERS OF GENERAL
APPLICABILITY.

§C501.101 Purpose and scope.

(a) Section 203 of the Congressional Ac-
countability Act (CAA) provides that the
rights and protections of subsections (a)(1)
and (d) of section 6, section 7, and section
12(c) of the Fair Labor Standards Act of 1938
(FLSA) (29 U.S.C. § § 206(a)(1) & (d), 207, 212(c))
shall apply to covered employees of the leg-
islative branch of the Federal government.
Section 301 of the CAA creates the Office of
Compliance as an independent office in the
legislative branch for enforcing the rights
and protections of the FLSA, as applied by
the CAA.

(b) The FLSA as applied by the CAA pro-
vides for minimum standards for both wages
and overtime entitlements, and delineates
administrative procedures by which covered
worktime must be compensated. Included
also in the FLSA are provisions related to
child labor, equal pay, and portal-to-portal
activities. In addition, the FLSA exempts
specified employees or groups of employees
from the application of certain of its provi-
sions.

(c) This chapter contains the substantive
regulations with respect to the FLSA that
the Board of Directors of the Office of Com-
pliance has adopted pursuant to Sections
203(c) and 304 of the CAA, which requires
that the Board promulgate regulations that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of § 203 of the CAA] ex-
cept insofar as the Board may determine, for
good cause shown * * * that a modification
of such regulations would be more effective
for the implementation of the rights and pro-
tections under this section.’’

(d) These regulations are issued by the
Board of Directors, Office of Compliance,
pursuant to sections 203(c) and 304 of the
CAA, which directs the Board to promulgate
regulations implementing section 203 that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection a [of section 203 of the CAA]
except insofar as the Board may determine,
for good cause shown * * * that a modifica-
tion of such regulations would be more effec-
tive for the implementation of the rights and
protections under this section.’’ The regula-
tions issued by the Board herein are on all
matters for which section 203 of the CAA re-
quires a regulations to be issued. Specifi-
cally, it is the Board’s considered judgment,
based on the information available to it at
the time of the promulgation of these regula-
tions, that, with the exception of regulations
adopted and set forth herein, there are no
other ‘‘substantive regulations promulgated
by the Secretary of Labor to implement the
statutory provisions referred to in sub-
section (a) [of section 203 of the CAA].’’

(e) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
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are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.
§C501.102 Definitions.

For purposes of this chapter:
(a) CAA means the Congressional Account-

ability Act of 1995 (P.L. 104–1, 109 Stat. 3, 2
U.S.C. §§ 1301–1438).

(b) FLSA or Act means the Fair Labor
Standards Act of 1938, as amended (29 U.S.C.
§ 201 et seq.), as applied by section 203 of the
CAA to covered employees and employing of-
fices.

(c) Covered employee means any employee,
including an applicant for employment and a
former employee, of the (1) the Capitol Guide
Service; (2) the Capitol Police; (3) the Con-
gressional Budget Office; (4) the Office of the
Architect of the Capitol; (5) the Office of the
Attending Physician; (6) the Office of Com-
pliance; or (7) the Office of Technology As-
sessment, but shall not include an intern.

(d) (1) Employee of the Office of the Architect
of the Capitol includes any employee of the
Architect of the Capitol, the Botanic Garden,
or the Senate Restaurants;

(2) Employee of the Capitol Police includes
any member or officer of the Capitol Police.

(e) Employing office and employer mean (1)
the Capitol Guide Service; (2) the Capitol Po-
lice; (3) the Congressional Budget Office; (4)
the Office of the Architect of the Capitol; (5)
the Office of the Attending Physician; (6) the
Office of Compliance; or (7) the Office of
Technology Assessment.

(f) Board means the Board of Directors of
the Office of Compliance.

(g) Office means the Office of Compliance.
(h) Intern is an individual who (a) is per-

forming services in an employing office as
part of a demonstrated educational plan, and
(b) is appointed on a temporary basis for a
period not to exceed 12 months; provided that
if an intern is appointed for a period shorter
than 12 months, the intern may be re-
appointed for additional periods as long as
the total length of the internship does not
exceed 12 months; provided further that the
defintion of intern does not include volun-
teers, fellows or pages.
§C501.103 Coverage.

The coverage of Section 203 of the CAA ex-
tends to any covered employee of an employ-
ing office without regard to whether the cov-
ered employee is engaged in commerce or the
production of goods for interstate commerce
and without regard to size, number of em-
ployees, amount of business transacted, or
other measure.
§C501.104 Administrative authority.

(a) The Office of Compliance is authorized
to administer the provisions of Section 203 of
the Act with respect to any covered em-
ployee or covered employer.

(b) The Board is authorized to promulgate
substantive regulations in accordance with
the provisions of Sections 203(c) and 304 of
the CAA.
§C501.105 Effect of Interpretations of the De-

partment of Labor.
(a) In administering the FLSA, the Wage

and Hour Division of the Department of
Labor has issued not only substantive regu-
lations but also interpretative bulletins.
Substantive regulations represent an exer-
cise of statutorily-delegated lawmaking au-
thority from the legislative branch to an ad-
ministrative agency. Generally, they are

proposed in accordance with the notice-and-
comment procedures of the Administrative
Procedure Act (APA), 5 U.S.C. § 553. Once
promulgated, such regulations are consid-
ered to have the force and effect of law, un-
less set aside upon judicial review as arbi-
trary, capricious, an abuse of discretion, or
otherwise not in accordance with law. See
Batterton v. Francis, 432 U.S. 416, 425 n.9
(1977). See also 29 C.F.R. § 790.17(b) (1994). Un-
like substantive regulations, interpretative
statements, including bulletins and other re-
leases of the Wage and Hour Division, are
not issued pursuant to the provisions of the
APA and may not have the force and effect
of law. Rather, they may only constitute of-
ficial interpretations of the Department of
Labor with respect to the meaning and appli-
cation of the minimum wage, maximum
hour, and overtime pay requirements of the
FLSA. See 29 C.F.R. § 790.17(c) (citing Final
Report of the Attorney General’s Committee
on Administrative Procedure, Senate Docu-
ment No.8, 77th Cong., 1st Sess., at p. 27
(1941)). The purpose of such statements is to
make available in one place the interpreta-
tions of the FLSA which will guide the Sec-
retary of Labor and the Wage and Hour Ad-
ministrator in the performance of their du-
ties unless and until they are otherwise di-
rected by authoritative decisions of the
courts or conclude, upon reexamination of an
interpretation, that it is incorrect. The Su-
preme Court has observed: ‘‘[T]he rulings, in-
terpretations and opinions of the Adminis-
trator under this Act, while not controlling
upon the courts by reason of their authority,
do constitute a body of experience and in-
formed judgment to which courts and liti-
gants may properly resort for guidance. The
weight of such a judgment in a particular
case will depend upon the thoroughness evi-
dent in the consideration, the validity of its
reasoning, its consistency with earlier and
later pronouncements, and all those factors
which give it power to persuade, if lacking
power to control.’’ Skidmore v. Swift, 323 U.S.
134, 140 (1944).

(b) Section 203(c) of the CAA provides that
the substantive regulations implementing
Section 203 of the CAA shall be ‘‘the same as
substantive regulations promulgated by the
Secretary of Labor’’ except where the Board
finds, for good cause shown, that a modifica-
tion would more effectively implement the
rights and protections established by the
FLSA. Thus, the CAA by its terms does not
mandate that the Board adopt the interpre-
tative statements of the Department of
Labor or its Wage and Hour Division. The
Board is thus not adopting such statements
as part of its substantive regulations.
§C501.106 Application of the Portal-to-Portal

Act of 1947.
(a) Consistent with Section 225 of the CAA,

the Portal to Portal Act (PPA), 29 U.S.C.
§§ 216 and 251 et seq., is applicable in defining
and delimiting the rights and protections of
the FLSA that are prescribed by the CAA.
Section 10 of the PPA, 29 U.S.C. § 259, pro-
vides in pertinent part:

* * * [N]o employer shall be subject to any
liability or punishment for or on account of
the failure of the employer to pay minimum
wages or overtime compensation under the
Fair Labor Standards Act of 1938, as amend-
ed, * * * if he pleads and proves that the act
or omission complained of was in good faith
in conformity with and reliance on any writ-
ten administrative regulation, order, ruling,
approval or interpretation of [the Adminis-
trator of the Wage and Hour Division of the
Department of Labor] * * * or any adminis-
trative practice or enforcement policy of
such agency with respect to the class of em-
ployers to which he belonged. Such a de-
fense, if established shall be a bar to the ac-

tion or proceeding, notwithstanding that
after such act or omission, such administra-
tive regulation, order, ruling, approval, in-
terpretation, practice or enforcement policy
is modified or rescinded or is determined by
judicial authority to be invalid or of no legal
effect.

(b) In defending any action or proceeding
based on any act or omission arising out of
section 203 of the CAA, an employing office
may satisfy the standards set forth in sub-
section (a) by pleading and proving good
faith reliance upon any written administra-
tive regulation, order, ruling, approval or in-
terpretation, of the Administrator of the
Wage and Hour Division of the Department
of Labor: Provided, that such regulation,
order, ruling approval or interpretation had
not been superseded at the time of reliance
by any regulation, order, decision, or ruling
of the Board or the courts.
PART C531—WAGE PAYMENTS UNDER

THE FAIR LABOR STANDARDS ACT OF
1938

Subpart A—Preliminary Matters
Sec.

C531.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C531.1 Definitions.
C531.2 Purpose and scope.
Subpart B—Determinations of ‘‘Reasonable Cost

and ‘‘Fair Value’’; Effects of Collective Bar-
gaining Agreements

C531.3 General determinations of ‘reason-
able cost’.

C531.6 Effects of collective bargaining
agreements.

SUBPART A—PRELIMINARY MATTERS.
§C531.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

531.1—Definitions. ................................................................ C531.1
531.2—Purpose and scope. .................................................. C531.2
531.3—General determinations of ‘‘reasonable cost’’. ........ C531.3
531.6—Effects of collective bargaining agreements. .......... C531.6

§C531.1 Definitions.
(a) Administrator means the Administrator

of the Wage and Hour Division or his author-
ized representative. The Secretary of Labor
has delegated to the Administrator the func-
tions vested in him under section 3(m) of the
Act.

(b) Act means the Fair Labor Standards
Act of 1938, as amended.
§C531.2 Purpose and scope.

(a) Section 3(m) of the Act defines the term
‘wage’ to include the ‘reasonable cost’, as de-
termined by the Secretary of Labor, to an
employer of furnishing any employee with
board, lodging, or other facilities, if such
board, lodging, or other facilities are cus-
tomarily furnished by the employer to his
employees. In addition, section 3(m) gives
the Secretary authority to determine the
‘fair value.’ of such facilities on the basis of
average cost to the employer or to groups of
employers similarly situated, on average
value to groups of employees, or other appro-
priate measures of ‘fair value.’ Whenever so
determined and when applicable and perti-
nent, the ’fair value’ of the facilities in-
volved shall be includable as part of ‘wages’
instead of the actual measure of the costs of
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those facilities. The section provides, how-
ever, that the cost of board, lodging, or other
facilities shall not be included as part of
‘wages’ if excluded therefrom by a bona fide
collective bargaining agreement. Section
3(m) also provides a method for determining
the wage of a tipped employee.

(b) This part 531 contains any determina-
tions made as to the ‘reasonable cost’ and
‘fair value’ of board, lodging, or other facili-
ties having general application.

SUBPART B—DETERMINATIONS OF ‘‘REASONABLE
COST’’ AND ‘‘FAIR VALUE’’; EFFECTS OF COL-
LECTIVE BARGAINING AGREEMENTS

§C531.3 General determinations of ‘reasonable
cost.’

(a) The term reasonable cost as used in sec-
tion 3(m) of the Act is hereby determined to
be not more than the actual cost to the em-
ployer of the board, lodging, or other facili-
ties customarily furnished by him to his em-
ployees.

(b) Reasonable cost does not include a prof-
it to the employer or to any affiliated per-
son.

(c) The reasonable cost to the employer of
furnishing the employee with board, lodging,
or other facilities (including housing) is the
cost of operation and maintenance including
adequate depreciation plus a reasonable al-
lowance (not more than 5 1/2 percent) for in-
terest on the depreciated amount of capital
invested by the employer: Provided, That if
the total so computed is more than the fair
rental value (or the fair price of the com-
modities or facilities offered for sale), the
fair rental value (or the fair price of the
commodities or facilities offered for sale)
shall be the reasonable cost. The cost of op-
eration and maintenance, the rate of depre-
ciation, and the depreciated amount of cap-
ital invested by the employer shall be those
arrived at under good accounting practices.
As used in this paragraph, the term good ac-
counting practices does not include account-
ing practices which have been rejected by
the Internal Revenue Service for tax pur-
poses, and the term depreciation includes ob-
solescence.

(d)(1) The cost of furnishing ‘facilities’
found by the Administrator to be primarily
for the benefit or convenience of the em-
ployer will not be recognized as reasonable
and may not therefore be included in com-
puting wages.

(2) The following is a list of facilities found
by the Administrator to be primarily for the
benefit of convenience of the employer. The
list is intended to be illustrative rather than
exclusive: (i) Tools of the trade and other
materials and services incidental to carrying
on the employer’s business; (ii) the cost of
any construction by and for the employer;
(iii) the cost of uniforms and of their laun-
dering, where the nature of the business re-
quires the employee to wear a uniform.

§C531.6 Effects of collective bargaining agree-
ments.

(a) The cost of board, lodging, or other fa-
cilities shall not be included as part of the
wage paid to any employee to the extent it
is excluded therefrom under the terms of a
bona fide collective bargaining agreement
applicable to the particular employee.

(b) A collective bargaining agreement shall
be deemed to be ‘‘bona fide’’ when pursuant
to the provisions of section 7(b)(1) or 7(b)(2)
of the FLSA it is made with the certified
representative of the employees under the
provisions of the CAA.

PART C541—DEFINING AND DELIMITING
THE TERMS ‘‘BONA FIDE EXECUTIVE,’’
‘‘ADMINISTRATIVE,’’ OR ‘‘PROFES-
SIONAL’’ CAPACITY (INCLUDING ANY
EMPLOYEE EMPLOYED IN THE CAPAC-
ITY OF ACADEMIC ADMINISTRATIVE
PERSONNEL OR TEACHER IN SECOND-
ARY SCHOOL).

Subpart A—General Regulations.

Sec.
C541.00 Corresponding section table of the

FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C541.01 Application of the exemptions of
section 13(a)(1) of the FLSA.

C541.1 Executive.
C541.2 Administrative.
C541.3 Professional.
C541.5b Equal pay provisions of section 6(d)

of the FLSA as applied by the CAA ex-
tend to executive, administrative, and
professional employees.

C541.5d Special provisions applicable to em-
ployees of public agencies.

SUBPART A—GENERAL REGULATIONS.
§C541.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

541.1—Executive ................................................................... C541.1
541.2—Administrative. .......................................................... C541.2

541.3—Professional. .................................................... C541.3
541.5b—Equal pay provisions of section 6(d) of the FLSA

apply to executive, administrative, and professional em-
ployees..

C541.5b

541.5d—Special provisions applicable to employees of
public agencies.

C541.5d

§C541.01 Application of the exemptions of sec-
tion 13 (a)(1) of the FLSA.

(a) Section 13(a)(1) of the FLSA, which pro-
vides certain exemptions for employees em-
ployed in a bona fide executive, administra-
tive, or professional capacity (including any
employee employed in the capacity of aca-
demic administrative personnel or teacher in
a secondary school), applies to covered em-
ployees by virtue of Section 225(f)(1) of the
CAA.

(b) The substantive regulations set forth in
this part are promulgated under the author-
ity of sections 203(c) and 304 of the CAA,
which require that such regulations be the
same as the substantive regulations promul-
gated by the Secretary of Labor except
where the Board determines for good cause
shown that modifications would be more ef-
fective for the implementation of the rights
and protections under § 203.

§C541.1 Executive.

The term employee employed in a bona fide
executive * * * capacity in section 13(a)(1) of
the FLSA as applied by the CAA shall mean
any employee:

(a) Whose primary duty consists of the
management of an employing office in which
he is employed or of a customarily recog-
nized department of subdivision thereof; and

(b) Who customarily and regularly directs
the work of two or more other employees
therein; and

(c) Who has the authority to hire or fire
other employees or whose suggestions and
recommendations as to the hiring or firing
and as to the advancement and promotion or
any other change of status of other employ-
ees will be given particular weight; and

(d) Who customarily and regularly exer-
cises discretionary powers; and

(e) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours of
work in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (d) of this section: Pro-
vided, That this paragraph shall not apply in
the case of an employee who is in sole charge
of an independent establishment or a phys-
ically separated branch establishment; and
(f) Who is compensated for his services on a
salary basis at a rate of not less than $155 per
week, exclusive of board, lodging or other fa-
cilities: Provided, That an employee who is
compensated on a salary basis at a rate of
not less than $250 per week, exclusive of
board, lodging or other facilities, and whose
primary duty consists of the management of
the employing office in which the employee
is employed or of a customarily recognized
department or subdivision thereof, and in-
cludes the customary and regular direction
of the work of two or more other employees
therein, shall be deemed to meet all the re-
quirements of this section
§C541.2 Administrative.

The term employee employed in a bona fide *
* * administrative * * * capacity in section
13(a)(1) of the FLSA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of either:
(1) The performance of office or nonmanual

work directly related to management poli-
cies or general operations of his employer or
his employer’s customers, or

(2) The performance of functions in the ad-
ministration of a school system, or edu-
cational establishment or institution,or of a
department or subdivision thereof, in work
directly related to the academic instruction
or training carried on therein; and

(b) Who customarily and regularly exer-
cises discretion and independent judgment;
and

(c)(1) Who regularly and directly assists
the head of an employing office, or an em-
ployee employed in a bona fide executive or
administrative capacity (as such terms are
defined in the regulations of this subpart), or

(2) Who performs under only general super-
vision work along specialized or technical
lines requiring special training, experience,
or knowledge, or

(3) Who executes under only general super-
vision special assignments and tasks; and

(d) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours
worked in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (c) of this section; and

(e)(1) Who is compensated for his services
on a salary or fee basis at a rate of not less
than $155 per week, exclusive of board, lodg-
ing or other facilities, or

(2) Who, in the case of academic adminis-
trative personnel, is compensated for serv-
ices as required by paragraph (e)(1) of this
section, or on a salary basis which is at least
equal to the entrance salary for teachers of
in the school system, educational establish-
ment or institution by which employed: Pro-
vided, That an employee who is compensated
on a salary or fee basis at a rate of not less
than $250 per week, exclusive of board, lodg-
ing or other facilities, and whose primary
duty consists of the performance of work de-
scribed in paragraph (a) of this section,
which includes work requiring the exercise
of discretion and independent judgment,
shall be deemed to meet all the requirements
of this section.
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§C541.3 Professional.

The term employee employed in a bona fide *
* * professional capacity in section 13(a)(1) of
the FLSA as applied by the CAA shall mean
any employee:

(a) Whose primary duty consists of the per-
formance of:

(1) Work requiring knowledge of an ad-
vance type in a field of science or learning
customarily acquired by a prolonged course
of specialized intellectual instruction and
study, as distinguished from a general aca-
demic education and from an apprenticeship,
and from training in the performance of rou-
tine mental, manual, or physical processes,
or

(2) Work that is original and creative in
character in a recognized field of artistic en-
deavor (as opposed to work which can be pro-
duced by a person endowed with general
manual or intellectual ability and training),
and the result of which depends primarily on
the invention, imagination, or talent of the
employee, or

(3) Teaching, tutoring, instructing, or lec-
turing in the activity of imparting knowl-
edge and who is employed and engaged in
this activity as a teacher in school system,
educational establishment or institution by
which employed, or

(4) Work that requires theoretical and
practical application of highly-specialized
knowledge in computer systems analysis,
programming, and software engineering, and
who is employed and engaged in these activi-
ties as a computer systems analyst, com-
puter programmer, software engineer, or
other similarly skilled worker in the com-
puter software field; and

(b) Whose work requires the consistent ex-
ercise of discretion and judgment in its per-
formance; and

(c) Whose work is predominantly intellec-
tual and varied in character (as opposed to
routine mental, manual, mechanical, or
physical work) and is of such character that
the output produced or the result accom-
plished cannot be standardized in relation to
a given period of time; and

(d) Who does not devote more than 20 per-
cent of his hours worked in the workweek to
activities which are not an essential part of
and necessarily incident to the work de-
scribed in paragraphs (a) through (c) of this
section; and

(e) Who is compensated for services on a
salary or fee basis at a rate of not less than
$170 per week, exclusive of board, lodging or
other facilities: Provided, That this para-
graph shall not apply in the case of an em-
ployee who is the holder of a valid license or
certificate permitting the practice of law or
medicine or any of their branches and who is
actually engaged in the practice thereof, nor
in the case of an employee who is the holder
of the requisite academic degree for the gen-
eral practice of medicine and is engaged in
an internship or resident program pursuant
to the practice of medicine or any of its
branches, nor in the case of an employee em-
ployed and engaged as a teacher as provided
in paragraph (a)(3) of this section: Provided
further, That an employee who is com-
pensated on a salary or fee basis at a rate of
not less than $250 per week, exclusive of
board, lodging or other facilities, and whose
primary duty consists of the performance ei-
ther of work described in paragraph (a) (1),
(3), or (4) of this section, which includes
work requiring the consistent exercise of dis-
cretion and judgment, or of work requiring
invention, imagination, or talent in a recog-
nized field of artistic endeavor, shall be
deemed to meet all of the requirements of
this section: Provided further, That the salary
or fee requirements of this paragraph shall
not apply to an employee engaged in com-

puter-related work within the scope of para-
graph (a)(4) of this section and who is com-
pensated on an hourly basis at a rate in ex-
cess of 61⁄2 times the minimum wage provided
by section 6 of the FLSA as applied by the
CAA.
§C541.5b Equal pay provisions of section 6(d) of

the FLSA as applied by the CAA extend to
executive, administrative, and professional
employees.

The FLSA, as amended and as applied by
the CAA, includes within the protection of
the equal pay provisions those employees ex-
empt from the minimum wage and overtime
pay provisions as bona fide executive, admin-
istrative, and professional employees (in-
cluding any employee employed in the ca-
pacity of academic administrative personnel
or teacher in elementary or secondary
schools) under section 13(a)(1) of the FLSA.
Thus, for example, where an exempt adminis-
trative employee and another employee of
the employing office are performing substan-
tially ‘‘equal work,’’ the sex discrimination
prohibitions of section 6(d) are applicable
with respect to any wage differential be-
tween those two employees.
§C541.5d Special provisions applicable to em-

ployees of public agencies.
(a) An employee of a public agency who

otherwise meets the requirement of being
paid on a salary basis shall not be disquali-
fied from exemption under Sec. C541.1, C541.2,
or C541.3 on the basis that such employee is
paid according to a pay system established
by statute, ordinance, or regulation, or by a
policy or practice established pursuant to
principles of public accountability, under
which the employee accrues personal leave
and sick leave and which requires the public
agency employee’s pay to be reduced or such
employee to be placed on leave without pay
for absences for personal reasons or because
of illness or injury of less than one work-day
when accrued leave is not used by an em-
ployee because—

(1) permission for its use has not been
sought or has been sought and denied;

(2) accrued leave has been exhausted; or
(3) the employee chooses to use leave with-

out pay.
(b) Deductions from the pay of an em-

ployee of a public agency for absences due to
a budget-required furlough shall not dis-
qualify the employee from being paid ‘‘on a
salary basis’’ except in the workweek in
which the furlough occurs and for which the
employee’s pay is accordingly reduced.
PART C547—REQUIREMENTS OF A ‘‘BONA

FIDE THRIFT OR SAVINGS PLAN.’’
Sec.

C547.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C547.0 Scope and effect of part.
C547.1 Essential requirements of qualifica-

tions.
C547.2 Disqualifying provisions.
§C547.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

547.0—Scope and effect of part. ......................................... C547.0
547.1—Essential requirements of qualifications. ................ C547.1
547.2—Disqualifying provisions. .......................................... C547.2

§C547.0 Scope and effect of part.
(a) The regulations in this part set forth

the requirements of a ‘‘bona fide thrift or

savings plan’’ under section 7(e)(3)(b) of the
Fair Labor Standards Act of 1938, as amend-
ed (FLSA), as applied by the CAA. In deter-
mining the total remuneration for employ-
ment which section 7(e) of the FLSA requires
to be included in the regular rate at which
an employee is employed, it is not necessary
to include any sums paid to or on behalf of
such employee, in recognition of services
performed by him during a given period,
which are paid pursuant to a bona fide thrift
or savings plan meeting the requirements set
forth herein. In the formulation of these reg-
ulations due regard has been given to the
factors and standards set forth in section
7(e)(3)(b) of the Act.

(b) Where a thrift or savings plan is com-
bined in a single program (whether in one or
more documents) with a plan or trust for
providing old age, retirement, life, accident
or health insurance or similar benefits for
employees, contributions made by the em-
ployer pursuant to such thrift or savings
plan may be excluded from the regular rate
if the plan meets the requirements of the
regulation in this part and the contributions
made for the other purposes may be excluded
from the regular rate if they meet the tests
set forth in regulations.
§C547.1 Essential requirements for qualifica-

tions.
(a) A ‘‘bona fide thrift or savings plan’’ for

the purpose of section 7(e)(3)(b) of the FLSA
as applied by the CAA is required to meet all
the standards set forth in paragraphs (b)
through (f) of this section and must not con-
tain the disqualifying provisions set forth in
§ 547.2.

(b) The thrift or savings plan constitutes a
definite program or arrangement in writing,
adopted by the employer or by contract as a
result of collective bargaining and commu-
nicated or made available to the employees,
which is established and maintained, in good
faith, for the purpose of encouraging vol-
untary thrift or savings by employees by
providing an incentive to employees to accu-
mulate regularly and retain cash savings for
a reasonable period of time or to save
through the regular purchase of public or
private securities.

(c) The plan specifically shall set forth the
category or categories of employees partici-
pating and the basis of their eligibility. Eli-
gibility may not be based on such factors as
hours of work, production, or efficiency of
the employees: Provided, however, That hours
of work may be used to determine eligibility
of part-time or casual employees.

(d) The amount any employee may save
under the plan shall be specified in the plan
or determined in accordance with a definite
formula specified in the plan, which formula
may be based on one or more factors such as
the straight-time earnings or total earnings,
base rate of pay, or length of service of the
employee.

(e) The employer’s total contribution in
any year may not exceed 15 percent of the
participating employees’ total earnings dur-
ing that year. In addition, the employer’s
total contribution in any year may not ex-
ceed the total amount saved or invested by
the participating employees during that
year.

(f) The employer’s contributions shall be
apportioned among the individual employees
in accordance with a definite formula or
method of calculation specified in the plan,
which formula or method of calculation is
based on the amount saved or the length of
time the individual employee retains his sav-
ings or investment in the plan: Provided,
That no employee’s share determined in ac-
cordance with the plan may be diminished
because of any other remuneration received
by him.
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§C547.2 Disqualifying provisions.

(a) No employee’s participation in the plan
shall be on other than a voluntary basis.

(b) No employee’s wages or salary shall be
dependent upon or influenced by the exist-
ence of such thrift or savings plan or the em-
ployer’s contributions thereto.

(c) The amounts any employee may save
under the plan, or the amounts paid by the
employer under the plan may not be based
upon the employee’s hours of work, produc-
tion or efficiency.
PART C553—OVERTIME COMPENSATION:

PARTIAL EXEMPTION FOR EMPLOYEES
ENGAGED IN LAW ENFORCEMENT AND
FIRE PROTECTION; OVERTIME AND
COMPENSATORY TIME-OFF FOR EM-
PLOYEES WHOSE WORK SCHEDULE DI-
RECTLY DEPENDS UPON THE SCHED-
ULE OF THE HOUSE

Introduction

Sec.
C553.00 Corresponding section table of the

FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C553.1 Definitions
C553.2 Purpose and scope
Subpart C—Partial Exemption for Employees

Engaged in Law Enforcement and Fire Pro-
tection

C553.201 Statutory provisions: section 7(k).
C553.202 Limitations.
C553.211 Law enforcement activities.
C553.212 Twenty percent limitation on non-

exempt work.
C553.213 Public agency employees engaged

in both fire protection and law enforce-
ment activities.

C553.214 Trainees.
C553.215 Ambulance and rescue service em-

ployees.
C553.216 Other exemptions.
C553.220 ‘‘Tour of duty’’ defined.
C553.221 Compensable hours of work.
C553.222 Sleep time.
C553.223 Meal time.
C553.224 ‘‘Work period’’ defined.
C553.225 Early relief.
C553.226 Training time.
C553.227 Outside employment.
C553.230 Maximum hours standards for work

periods of 7 to 28 days—section 7(k).
C553.231 Compensatory time off.
C553.232 Overtime pay requirements.
C553.233 ‘‘Regular rate’’ defined.
Subpart D—Compensatory Time-off for Over-

time Earned by Employees Whose Work
Schedule Directly Depends upon the Schedule
of the House and the Senate

C553.301 Definition of ‘‘directly depends.’’
C553.302 Overtime compensation and com-

pensatory time off for an employee
whose work schedule directly depends
upon the schedule of the House.

C553.303 Using compensatory time off.
C553.304 Payment of overtime compensation

for accrued compensatory time off as of
termination of service.

Introduction
§C553.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regulations OC
Regulations

553.1 Definitions ................................................................. C553.1
553.2 Purpose and scope ................................................... C553.2
553.201 Statutory provisions: section 7(k) ........................ C553.201

Secretary of Labor Regulations OC
Regulations

553.202 Limitations. ........................................................... C553.202
553.211 Law enforcement activities. ................................. C553.211
553.212 Twenty percent limitation on nonexempt work. ... C553.212
553.213 Public agency employees engaged in both fire

protection and law enforcement activities..
C553.213

553.214 Trainees. ............................................................... C553.214
553.215 Ambulance and rescue service employees. .......... C553.215
553.216 Other exemptions. ................................................. C553.216
553.220 ″Tour of duty″ defined. ........................................ C553.220
553.221 Compensable hours of work. ................................ C553.221
553.222 Sleep time. ............................................................ C553.222
553.223 Meal time. ............................................................. C553.223
553.224 ″Work period″ defined. ......................................... C553.224
553.225 Early relief. ........................................................... C553.225
553.226 Training time. ....................................................... C553.226
553.227 Outside employment. ............................................ C553.227
553.230 Maximum hours standards for work periods of 7

to 28 days - section 7(k)..
C553.230

553.231 Compensatory time off. ........................................ C553.231
553.232 Overtime pay requirements. ................................. C553.232
553.233 ″Regular rate″ defined. ........................................ C553.233

Introduction
§C553.1 Definitions

(a) Act or FLSA means the Fair Labor
Standards Act of 1938, as amended (52 Stat.
1060, as amended; 29 U.S.C. 201-219), as ap-
plied by the CAA.

(b) 1985 Amendments means the Fair Labor
Standards Amendments of 1985 (Pub. L. 99-
150).

(c) Public agency means an employing of-
fice as the term is defined in §—501.102 of
this chapter, including the Capitol Police.

(d) Section 7(k) means the provisions of
§ 7(k) of the FLSA as applied to covered em-
ployees and employing offices by § 203 of the
CAA.
§C553.2 Purpose and scope

The purpose of part C553 is to adopt with
appropriate modifications the regulations of
the Secretary of Labor to carry out those
provisions of the FLSA relating to public
agency employees as they are applied to cov-
ered employees and employing offices of the
CAA. In particular, these regulations apply
section 7(k) as it relates to fire protection
and law enforcement employees of public
agencies.
SUBPART C—PARTIAL EXEMPTION FOR EMPLOY-

EES ENGAGED IN LAW ENFORCEMENT AND FIRE
PROTECTION

§C553.201 Statutory provisions: section 7(k).

Section 7(k) of the Act provides a partial
overtime pay exemption for fire protection
and law enforcement personnel (including se-
curity personnel in correctional institutions)
who are employed by public agencies on a
work period basis. This section of the Act
formerly permitted public agencies to pay
overtime compensation to such employees in
work periods of 28 consecutive days only
after 216 hours of work. As further set forth
in §C553.230 of this part, the 216-hour stand-
ard has been replaced pursuant to the study
mandated by the statute, by 212 hours for
fire protection employees and 171 hours for
law enforcement employees. In the case of
such employees who have a work period of at
least 7 but less than 28 consecutive days,
overtime compensation is required when the
ratio of the number of hours worked to the
number of days in the work period exceeds
the ratio of 212 (or 171) hours to 28 days.
§C553.202 Limitations.

The application of § 7(k), by its terms, is
limited to public agencies, and does not
apply to any private organization engaged in
furnishing fire protection or law enforce-
ment services. This is so even if the services
are provided under contract with a public
agency.

Exemption Requirements
§C553.211 Law enforcement activities.

(a) As used in § 7(k) of the Act, the term
‘‘any employee . . . in law enforcement ac-
tivities’’ refers to any employee (1) who is a

uniformed or plainclothed member of a body
of officers and subordinates who are empow-
ered by law to enforce laws designed to
maintain public peace and order and to pro-
tect both life and property from accidental
or willful injury, and to prevent and detect
crimes, (2) who has the power to arrest, and
(3) who is presently undergoing or has under-
gone or will undergo on-the-job training and/
or a course of instruction and study which
typically includes physical training, self-de-
fense, firearm proficiency, criminal and civil
law principles, investigative and law enforce-
ment techniques, community relations, med-
ical aid and ethics.

(b) Employees who meet these tests are
considered to be engaged in law enforcement
activities regardless of their rank, or of their
status as ‘‘trainee,’’ ‘‘probationary,’’ or ‘‘per-
manent,’’ and regardless of their assignment
to duties incidental to the performance of
their law enforcement activities such as
equipment maintenance, and lecturing, or to
support activities of the type described in
paragraph (g) of this section, whether or not
such assignment is for training or famil-
iarization purposes, or for reasons of illness,
injury or infirmity. The term would also in-
clude rescue and ambulance service person-
nel if such personnel form an integral part of
the public agency’s law enforcement activi-
ties. See Sec. C553.215.

(c) Typically, employees engaged in law
enforcement activities include police who
are regularly employed and paid as such.
Other agency employees with duties not spe-
cifically mentioned may, depending upon the
particular facts and pertinent statutory pro-
visions in that jurisdiction, meet the three
tests described above. If so, they will also
qualify as law enforcement officers. Such
employees might include, for example, any
law enforcement employee within the legis-
lative branch concerned with keeping public
peace and order and protecting life and prop-
erty.

(d) Employees who do not meet each of the
three tests described above are not engaged
in ‘‘law enforcement activities’’ as that term
is used in sections 7(k). Employees who nor-
mally would not meet each of these tests in-
clude:

(1) Building inspectors (other than those
defined in Sec. C553.213(a)),

(2) Health inspectors,
(3) Sanitarians,
(4) civilian traffic employees who direct ve-

hicular and pedestrian traffic at specified
intersections or other control points,

(5) Civilian parking checkers who patrol
assigned areas for the purpose of discovering
parking violations and issuing appropriate
warnings or appearance notices,

(6) Wage and hour compliance officers,
(7) Equal employment opportunity compli-

ance officers, and
(8) Building guards whose primary duty is

to protect the lives and property of persons
within the limited area of the building.

(e) The term ‘‘any employee in law en-
forcement activities’’ also includes, by ex-
press reference, ‘‘security personnel in cor-
rectional institutions’’. Typically, such fa-
cilities may include precinct house lockups.
Employees of correctional institutions who
qualify as security personnel for purposes of
the section 7(k) exemption are those who
have responsibility for controlling and main-
taining custody of inmates and of safeguard-
ing them from other inmates or for super-
vising such functions, regardless of whether
their duties are performed inside the correc-
tional institution or outside the institution.
These employees are considered to be en-
gaged in law enforcement activities regard-
less of their rank or of their status as ‘‘train-
ee,’’ ‘‘probationary,’’ or ‘‘permanent,’’ and
regardless of their assignment to duties inci-
dental to the performance of their law en-
forcement activities, or to support activities
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of the type described in paragraph (f) of this
section, whether or not such assignment is
for training or familiarization purposes or
for reasons of illness, injury or infirmity.

(f) Not included in the term ‘‘employee in
law enforcement activities’’ are the so-called
‘‘civilian’’ employees of law enforcement
agencies or correctional institutions who en-
gage in such support activities as those per-
formed by dispatcher, radio operators, appa-
ratus and equipment maintenance and repair
workers, janitors, clerks and stenographers.
Nor does the term include employees in cor-
rectional institutions who engage in building
repair and maintenance, culinary services,
teaching, or in psychological, medical and
paramedical services. This is so even though
such employees may, when assigned to cor-
rectional institutions, come into regular
contact with the inmates in the performance
of their duties.
§C553.212 Twenty percent limitation on non-

exempt work.
(a) Employees engaged in fire protection or

law enforcement activities as described in
Sec. C553.210 and C553.211, may also engage in
some nonexempt work which is not per-
formed as an incident to or in conjunction
with their fire protection or law enforcement
activities. For example, firefighters who
work for forest conservation agencies may,
during slack times, plant trees and perform
other conservation activities unrelated to
their firefighting duties. The performance of
such nonexempt work will not defeat the
§ 7(k) exemption unless it exceeds 20 percent
of the total hours worked by that employee
during the workweek or applicable work pe-
riod. A person who spends more than 20 per-
cent of his/her working time in nonexempt
activities is not considered to be an em-
ployee engaged in fire protection or law en-
forcement activities for purposes of this
part.

(b) Public agency fire protection and law
enforcement personnel may, at their own op-
tion, undertake employment for the same
employer on an occasional or sporadic and
part-time basis in a different capacity from
their regular employment. The performance
of such work does not affect the application
of the § 7(k) exemption with respect to the
regular employment. In addition, the hours
of work in the different capacity need not be
counted as hours worked for overtime pur-
poses on the regular job, nor are such hours
counted in determining the 20 percent toler-
ance for nonexempt work discussed in para-
graph (a) of this section.
§C553.213 Public agency employees engaged in

both fire protection and law enforcement ac-
tivities.

(a) Some public agencies have employees
(often called ‘‘public safety officers’’) who
engage in both fire protection and law en-
forcement activities, depending on the agen-
cy needs at the time. This dual assignment
would not defeat the section 7(k) exemption,
provided that each of the activities per-
formed meets the appropriate tests set forth
in Sec. C553.210 and C553.211. This is so re-
gardless of how the employee’s time is di-
vided between the two activities. However,
all time spent in nonexempt activities by
public safety officers within the work period,
whether performed in connection with fire
protection or law enforcement functions, or
with neither, must be combined for purposes
of the 20 percent limitation on nonexempt
work discussed in Sec.C553.212.

(b) As specified in Sec.C553.230, the maxi-
mum hours standards under section 7(k) are
different for employees engaged in fire pro-
tection and for employees engaged in law en-
forcement. For those employees who perform
both fire protection and law enforcement ac-
tivities, the applicable standard is the one

which applies to the activity in which the
employee spends the majority of work time
during the work period.
§C553.214 Trainees.

The attendance at a bona fide fire or police
academy or other training facility, when re-
quired by the employing agency, constitutes
engagement in activities under section 7(k)
only when the employee meets all the appli-
cable tests described in Sec. C553.210 or Sec.
C553.211 (except for the power of arrest for
law enforcement personnel), as the case may
be. If the applicable tests are met, then basic
training or advanced training is considered
incidental to, and part of, the employee’s fire
protection or law enforcement activities.
§C553.215 Ambulance and rescue service employ-

ees.
Ambulance and rescue service employees

of a public agency other than a fire protec-
tion or law enforcement agency may be
treated as employees engaged in fire protec-
tion or law enforcement activities of the
type contemplated by § 7(k) if their services
are substantially related to firefighting or
law enforcement activities in that (1) the
ambulance and rescue service employees
have received training in the rescue of fire,
crime, and accident victims or firefighters or
law enforcement personnel injured in the
performance of their respective duties, and
(2) the ambulance and rescue service employ-
ees are regularly dispatched to fires, crime
scenes, riots, natural disasters and acci-
dents. As provided in Sec. C553.213(b), where
employees perform both fire protection and
law enforcement activities, the applicable
standard is the one which applies to the ac-
tivity in which the employee spends the ma-
jority of work time during the work period.
§C553.216 Other exemptions.

Although the 1974 Amendments to the
FLSA as applied by the CAA provide special
exemptions for employees of public agencies
engaged in fire protection and law enforce-
ment activities, such workers may also be
subject to other exemptions in the Act, and
public agencies may claim such other appli-
cable exemptions in lieu of § 7(k). For exam-
ple, section 13(a)(1) as applied by the CAA
provides a complete minimum wage and
overtime pay exemption for any employee
employed in a bona fide executive, adminis-
trative, or professional capacity, as those
terms are defined and delimited in Part C541.
The section 13(a)(1) exemption can be
claimed for any fire protection or law en-
forcement employee who meets all of the
tests specified in part C541 relating to duties,
responsibilities, and salary. Thus, high rank-
ing police officials who are engaged in law
enforcement activities, may also, depending
on the facts, qualify for the section 13(a)(1)
exemption as ‘‘executive’’ employees. Simi-
larly, certain criminal investigative agents
may qualify as ‘‘administrative’’ employees
under section 13(a)(1).

Tour of Duty and Compensable Hours of
Work Rules

§C553.220 ‘‘Tour of duty’’ defined.
(a) The term ‘‘tour of duty’’ is a unique

concept applicable only to employees for
whom the section 7(k) exemption is claimed.
This term, as used in section 7(k), means the
period of time during which an employee is
considered to be on duty for purposes of de-
termining compensable hours. It may be a
scheduled or unscheduled period. Such peri-
ods include ’shifts’ assigned to employees
often days in advance of the performance of
the work. Scheduled periods also include
time spent in work outside the ‘‘shift’’ which
the public agency employer assigns. For ex-
ample, a police officer may be assigned to
crowd control during a parade or other spe-
cial event outside of his or her shift.

(b) Unscheduled periods include time spent
in court by police officers, time spent han-
dling emergency situations, and time spent
working after a shift to complete an assign-
ment. Such time must be included in the
compensable tour of duty even though the
specific work performed may not have been
assigned in advance. (c) The tour of duty
does not include time spent working for a
separate and independent employer in cer-
tain types of special details as provided in
Sec. C553.227.
§C553.221 Compensable hours of work.

(a) The rules under the FLSA as applied by
the CAA on compensable hours of work are
applicable to employees for whom the sec-
tion 7(k) exemption is claimed. Special rules
for sleep time (Sec. C553.222) apply to both
law enforcement and firefighting employees
for whom the section 7(k) exemption is
claimed. Also, special rules for meal time
apply in the case of firefighters (Sec.
C553.223).

(b) Compensable hours of work generally
include all of the time during which an em-
ployee is on duty on the employer’s premises
or at a prescribed workplace, as well as all
other time during which the employee is suf-
fered or permitted to work for the employer.
Such time includes all pre-shift and post-
shift activities which are an integral part of
the employee’s principal activity or which
are closely related to the performance of the
principal activity, such as attending roll
call, writing up and completing tickets or re-
ports, and washing and re-racking fire hoses.

(c) Time spent away from the employer’s
premises under conditions that are so cir-
cumscribed that they restrict the employee
from effectively using the time for personal
pursuits also constitutes compensable hours
of work. For example, where a police station
must be evacuated because of an electrical
failure and the employees are expected to re-
main in the vicinity and return to work after
the emergency has passed, the entire time
spent away from the premises is compen-
sable. The employees in this example cannot
use the time for their personal pursuits.

(d) An employee who is not required to re-
main on the employer’s premises but is
merely required to leave word at home or
with company officials where he or she may
be reached is not working while on call.
Time spent at home on call may or may not
be compensable depending on whether the re-
strictions placed on the employee preclude
using the time for personal pursuits. Where,
for example, a firefighter has returned home
after the shift, with the understanding that
he or she is expected to return to work in the
event of an emergency in the night, such
time spent at home is normally not compen-
sable. On the other hand, where the condi-
tions placed on the employee’s activities are
so restrictive that the employee cannot use
the time effectively for personal pursuits,
such time spent on call is compensable.

(e) Normal home to work travel is not
compensable, even where the employee is ex-
pected to report to work at a location away
from the location of the employer’s prem-
ises.

(f) A police officer, who has completed his
or her tour of duty and who is given a patrol
car to drive home and use on personal busi-
ness, is not working during the travel time
even where the radio must be left on so that
the officer can respond to emergency calls.
Of course, the time spent in responding to
such calls is compensable.
§C553.222 Sleep time.

(a) Where a public agency elects to pay
overtime compensation to firefighters and/or
law enforcement personnel in accordance
with section 7(a)(1) of the Act, the public
agency may exclude sleep time from hours
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worked if all the conditions for the exclusion
of such time are met.

(b) Where the employer has elected to use
the section 7(k) exemption, sleep time can-
not be excluded from the compensable hours
of work where

(1) The employee is on a tour of duty of
less than 24 hours, and

(2) Where the employee is on a tour of duty
of exactly 24 hours.

(c) Sleep time can be excluded from com-
pensable hours of work, however, in the case
of police officers or firefighters who are on a
tour of duty of more than 24 hours, but only
if there is an expressed or implied agreement
between the employer and the employees to
exclude such time. In the absence of such an
agreement, the sleep time is compensable. In
no event shall the time excluded as sleep
time exceed 8 hours in a 24-hour period. If
the sleep time is interrupted by a call to
duty, the interruption must be counted as
hours worked. If the sleep period is inter-
rupted to such an extent that the employee
cannot get a reasonable night’s sleep (which,
for enforcement purposes means at least 5
hours), the entire time must be counted as
hours of work.
§C553.223 Meal time.

(a) If a public agency elects to pay over-
time compensation to firefighters and law
enforcement personnel in accordance with
section 7(a)(1) of the Act, the public agency
may exclude meal time from hours worked if
all the statutory tests for the exclusion of
such time are met.

(b) If a public agency elects to use the sec-
tion 7(k) exemption, the public agency may,
in the case of law enforcement personnel, ex-
clude meal time from hours worked on tours
of duty of 24 hours or less, provided that the
employee is completely relieved from duty
during the meal period, and all the other
statutory tests for the exclusion of such
time are met. On the other hand, where law
enforcement personnel are required to re-
main on call in barracks or similar quarters,
or are engaged in extended surveillance ac-
tivities (e.g., stakeouts’), they are not con-
sidered to be completely relieved from duty,
and any such meal periods would be compen-
sable.

(c) With respect to firefighters employed
under section 7(k), who are confined to a
duty station, the legislative history of the
Act indicates Congressional intent to man-
date a departure from the usual FLSA ’hours
of work’ rules and adoption of an overtime
standard keyed to the unique concept of
’tour of duty’ under which firefighters are
employed. Where the public agency elects to
use the section 7(k) exemption for fire-
fighters, meal time cannot be excluded from
the compensable hours of work where (1) the
firefighter is on a tour of duty of less than 24
hours, and (2) where the firefighter is on a
tour of duty of exactly 24 hours.

(d) In the case of police officers or fire-
fighters who are on a tour of duty of more
than 24 hours, meal time may be excluded
from compensable hours of work provided
that the statutory tests for exclusion of such
hours are met.
§C553.224 ‘‘Work period’’ defined.

(a) As used in section 7(k), the term ‘work
period’ refers to any established and regu-
larly recurring period of work which, under
the terms of the Act and legislative history,
cannot be less than 7 consecutive days nor
more than 28 consecutive days. Except for
this limitation, the work period can be of
any length, and it need not coincide with the
duty cycle or pay period or with a particular
day of the week or hour of the day. Once the
beginning and ending time of an employee’s
work period is established, however, it re-
mains fixed regardless of how many hours

are worked within the period. The beginning
and ending of the work period may be
changed, provided that the change is in-
tended to be permanent and is not designed
to evade the overtime compensation require-
ments of the Act.

(b) An employer may have one work period
applicable to all employees, or different
work periods for different employees or
groups of employees.
§C553.225 Early relief.

It is a common practice among employees
engaged in fire protection activities to re-
lieve employees on the previous shift prior to
the scheduled starting time. Such early re-
lief time may occur pursuant to employee
agreement, either expressed or implied. This
practice will not have the effect of increas-
ing the number of compensable hours of
work for employees employed under section
7(k) where it is voluntary on the part of the
employees and does not result, over a period
of time, in their failure to receive proper
compensation for all hours actually worked.
On the other hand, if the practice is required
by the employer, the time involved must be
added to the employee’s tour of duty and
treated as compensable hours of work.
§C553.226 Training time.

(a) The general rules for determining the
compensability of training time under the
FLSA apply to employees engaged in law en-
forcement or fire protection activities.

(b) While time spent in attending training
required by an employer is normally consid-
ered compensable hours of work, following
are situations where time spent by employ-
ees in required training is considered to be
noncompensable:

(1) Attendance outside of regular working
hours at specialized or follow-up training,
which is required by law for certification of
public and private sector employees within a
particular governmental jurisdiction (e.g.,
certification of public and private emergency
rescue workers), does not constitute compen-
sable hours of work for public employees
within that jurisdiction and subordinate ju-
risdictions.

(2) Attendance outside of regular working
hours at specialized or follow-up training,
which is required for certification of employ-
ees of a governmental jurisdiction by law of
a higher level of government, does not con-
stitute compensable hours of work.

(3) Time spent in the training described in
paragraphs (b) (1) or (2) of this section is not
compensable, even if all or part of the costs
of the training is borne by the employer.

(c) Police officers or firefighters, who are
in attendance at a police or fire academy or
other training facility, are not considered to
be on duty during those times when they are
not in class or at a training session, if they
are free to use such time for personal pur-
suits. Such free time is not compensable.
§C553.227 Outside employment.

(a) Section 7(p)(1) makes special provision
for fire protection and law enforcement em-
ployees of public agencies who, at their own
option, perform special duty work in fire
protection, law enforcement or related ac-
tivities for a separate and independent em-
ployer (public or private) during their off-
duty hours. The hours of work for the sepa-
rate and independent employer are not com-
bined with the hours worked for the primary
public agency employer for purposes of over-
time compensation.

(b) Section 7(p)(1) applies to such outside
employment provided (1) the special detail
work is performed solely at the employee’s
option, and (2) the two employers are in fact
separate and independent.

(c) Whether two employers are, in fact,
separate and independent can only be deter-
mined on a case-by-case basis.

(d) The primary employer may facilitate
the employment or affect the conditions of
employment of such employees. For exam-
ple, a police department may maintain a ros-
ter of officers who wish to perform such
work. The department may also select the
officers for special details from a list of
those wishing to participate, negotiate their
pay, and retain a fee for administrative ex-
penses. The department may require that the
separate and independent employer pay the
fee for such services directly to the depart-
ment, and establish procedures for the offi-
cers to receive their pay for the special de-
tails through the agency’s payroll system.
Finally, the department may require that
the officers observe their normal standards
of conduct during such details and take dis-
ciplinary action against those who fail to do
so.

(e) Section 7(p)(1) applies to special details
even where a State law or local ordinance re-
quires that such work be performed and that
only law enforcement or fire protection em-
ployees of a public agency in the same juris-
diction perform the work. For example, a
city ordinance may require the presence of
city police officers at a convention center
during concerts or sports events. If the offi-
cers perform such work at their own option,
the hours of work need not be combined with
the hours of work for their primary em-
ployer in computing overtime compensation.

(f) The principles in paragraphs (d) and (e)
of this section with respect to special details
of public agency fire protection and law en-
forcement employees under section 7(p)(1)
are exceptions to the usual rules on joint
employment set forth in part 791 of this
title.

(g) Where an employee is directed by the
public agency to perform work for a second
employer, section 7(p)(1) does not apply.
Thus, assignments of police officers outside
of their normal work hours to perform crowd
control at a parade, where the assignments
are not solely at the option of the officers,
would not qualify as special details subject
to this exception. This would be true even if
the parade organizers reimburse the public
agency for providing such services.

(h) Section 7(p)(1) does not prevent a public
agency from prohibiting or restricting out-
side employment by its employees.

Overtime Compensation Rules
§C553.230 Maximum hours standards for work

periods of 7 to 28 days—section 7(k).
(a) For those employees engaged in fire

protection activities who have a work period
of at least 7 but less than 28 consecutive
days, no overtime compensation is required
under section 7(k) until the number of hours
worked exceeds the number of hours which
bears the same relationship to 212 as the
number of days in the work period bears to
28.

(b) For those employees engaged in law en-
forcement activities (including security per-
sonnel in correctional institutions) who have
a work period of at least 7 but less than 28
consecutive days, no overtime compensation
is required under section 7(k) until the num-
ber of hours worked exceeds the number of
hours which bears the same relationship to
171 as the number of days in the work period
bears to 28.

(c) The ratio of 212 hours to 28 days for em-
ployees engaged in fire protection activities
is 7.57 hours per day (rounded) and the ratio
of 171 hours to 28 days for employees engaged
in law enforcement activities is 6.11 hours
per day (rounded). Accordingly, overtime
compensation (in premium pay or compen-
satory time) is required for all hours worked
in excess of the following maximum hours
standards (rounded to the nearest whole
hour):
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Maximum hours standards

Work period (days)

Fire pro-
tection

Law en-
forcement

28 ............................................................................... 212 171
27 ............................................................................... 204 165
26 ............................................................................... 197 159
25 ............................................................................... 189 153
24 ............................................................................... 182 147
23 ............................................................................... 174 141
22 ............................................................................... 167 134
21 ............................................................................... 159 128
20 ............................................................................... 151 122
19 ............................................................................... 144 116
18 ............................................................................... 136 110
17 ............................................................................... 129 104
16 ............................................................................... 121 98
15 ............................................................................... 114 92
14 ............................................................................... 106 86
13 ............................................................................... 98 79
12 ............................................................................... 91 73
11 ............................................................................... 83 67
10 ............................................................................... 76 61
9 ................................................................................. 68 55
8 ................................................................................. 61 49
7 ................................................................................. 53 43

§C553.231 Compensatory time off.
(a) Law enforcement and fire protection

employees who are subject to the section
7(k) exemption may receive compensatory
time off in lieu of overtime pay for hours
worked in excess of the maximum for their
work period as set forth in Sec. C553.230.

(b) Section 7(k) permits public agencies to
balance the hours of work over an entire
work period for law enforcement and fire
protection employees. For example, if a fire-
fighter’s work period is 28 consecutive days,
and he or she works 80 hours in each of the
first two weeks, but only 52 hours in the
third week, and does not work in the fourth
week, no overtime compensation (in cash
wages or compensatory time) would be re-
quired since the total hours worked do not
exceed 212 for the work period. If the same
firefighter had a work period of only 14 days,
overtime compensation or compensatory
time off would be due for 54 hours (160 minus
106 hours) in the first 14 day work period.
§C553.232 Overtime pay requirements.

If a public agency pays employees subject
to section 7(k) for overtime hours worked in
cash wages rather than compensatory time
off, such wages must be paid at one and one-
half times the employees’ regular rate of
pay.
§C553.233 ‘Regular rate’ defined.

The statutory rules for computing an em-
ployees’ ‘regular rate’, for purposes of the
Act’s overtime pay requirements are applica-
ble to employees or whom the section 7(k)
exemption is claimed when overtime com-
pensation is provided in cash wages.
SUBPART D—COMPENSATORY TIME-OFF FOR

OVERTIME EARNED BY EMPLOYEES WHOSE
WORK SCHEDULE DIRECTLY DEPENDS UPON
THE SCHEDULE OF THE HOUSE AND THE SEN-
ATE

§C553.301 Definition of ‘‘directly depends’’.
For the purposes of this Part, a covered

employees’ work schedule ‘‘directly de-
pends’’ on the schedule of the House of Rep-
resentatives and the Senate only if the eligi-
ble employee performs work that directly
supports the conduct of legislative or other
business in the chamber and works hours
that regularly change in response to the
schedule of the House and the Senate.
§C553.302 Overtime compensation and compen-

satory time off for an employee whose work
schedule directly depends upon the schedule
of the House and Senate.

No employing office shall be deemed to
have violated section 203(a)(1) of the CAA,
which applies the protections of section 7(a)
of the Fair Labor Standards Act (‘‘FLSA’’)
to covered employees and employing office,
by employing any employee for a workweek
in excess of the maximum workweek applica-
ble to such employee under section 7(a) of

the FLSA where the employees’ work sched-
ule directly depends on the schedule of the
House of Representatives or the Senate with-
in the meaning of §C553.301, and: (a) the em-
ployee is compensated at the rate of time-
and-a-half in pay for all hours in excess of 40
and up to 60 hours in a workweek, and (b) the
employee is compensated at the rate of time-
and-a-half in either pay or in time off for all
hours in excess of 60 hours in a workweek.
§C553.303 Using compensatory time off.

An employee who has accrued compen-
satory time off under §C553.302 upon his or
her request, shall be permitted by the em-
ploying office to use such time within a rea-
sonable period after making the request, un-
less the employing office makes a bona fide
determination that the needs of the oper-
ations of the office do not allow the taking
of compensatory time off at the time of the
request. An employee may renew the request
at a subsequent time. An employing office
may also, upon reasonable notice, require an
employee to use accrued compensatory time-
off.
§C553.304 Payment of overtime compensation for

accrued compensatory time off as of termi-
nation of service.

An employee who has accrued compen-
satory time authorized by this regulation
shall, upon termination of employment, be
paid for the unused compensatory time at
the rate earned by the employee at the time
the employee receives such payment.
PART C570—CHILD LABOR REGULATIONS

Subpart A—General
Sec.
C570.00 Corresponding section table of the

FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C570.1 Definitions.
C570.2 Minimum age standards.
Subpart C—Employment of Minors Between 14

and 16 Years of Age (Child Labor Reg. 3)

C570.31 Determination.
C570.32 Effect of this subpart.
C570.33 Occupations.
C570.35 Periods and conditions of employ-

ment.
Subpart E—Occupations Particularly Hazard-

ous for the Employment of Minors Between 16
and 18 Years of Age or Detrimental to Their
Health or Well-Being

C570.50 General.
C570.51 Occupations in or about plants or

establishments manufacturing or storing
explosives or articles containing explo-
sive components (Order 1).

C570.52 Occupations of motor-vehicle driver
and outside helper (Order 2).

C570.55 Occupations involved in the oper-
ation of power-driven woodworking ma-
chines (Order 5).

C570.58 Occupations involved in the oper-
ation of power-driven hoisting apparatus
(Order 7).

C570.59 Occupations involved in the oper-
ations of power-driven metal forming,
punching, and shearing machines (Order
8).

C570.62 Occupations involved in the oper-
ation of bakery machines (Order 11).

C570.63 Occupations involved in the oper-
ation of paper-products machines (Order
12).

C570.65 Occupations involved in the oper-
ations of circular saws, band saws, and
guillotine shears (Order 14).

C570.66 Occupations involved in wrecking
and demolition operations (Order 15).

C570.67 Occupations in roofing operations
(Order 16).

C570.68 Occupations in excavation oper-
ations (Order 17).

SUBPART A—GENERAL

§C570.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance Regulations under Sec-
tion 202 of the CAA:

Secretary of Labor Regulations OC Regulations

570.1—Definitions .............................................................. C570.1
570.2—Minimum age standards ........................................ C570.2
570.31—Determinations ..................................................... C570.31
570.32—Effect of this subpart .......................................... C570.32
570.33— Occupations ........................................................ C570.33
570.35—Periods and conditions of employment ................ C570.35
570.50—General ................................................................. C570.50
570.51—Occupations in or about plants or establish-

ments manufacturing or storing explosives or articles
containing explosive components (Order 1).

C570.51

570.52—Occupations of motor-vehicle driver and outside
helper (Order 2).

C570.52

570.55—Occupations involved in the operation of power-
driven woodworking machines (Order 5).

C570.55

570.58—Occupations involved in the operation of power-
driven hoisting apparatus (Order 7).

C570.58

570.59—Occupations involved in the operations of
power-driven metal forming, punching, and shearing
machines (Order 8).

C570.59

570.62—Occupations involved in the operation of bakery
machines (Order 11).

C570.62

570.63—Occupations involved in the operation of paper-
products machines (Order 12).

C570.63

570.65—Occupations involved in the operations of cir-
cular saws, band saws, and guillotine shears (Order
14).

C570.65

570.66—Occupations involved in wrecking and demoli-
tion operations (Order 15).

C570.66

570.67—Occupations in roofing operations (Order 16) ..... C570.67
570.68—Occupations in excavation operations (Order 17) C570.68

§C570.1 Definitions.
As used in this part:
(a) Act means the Fair Labor Standards

Act of 1938, as amended (52 Stat. 1060, as
amended; 29 U.S.C. 201–219).

(b) Oppressive child labor means employ-
ment of a minor in an occupation for which
he does not meet the minimum age stand-
ards of the Act, as set forth in Sec. 570.2 of
this subpart.

(c) Oppressive child labor age means an age
below the minimum age established under
the Act for the occupation in which a minor
is employed or in which his employment is
contemplated.

(d) [Reserved]
(e) [Reserved]
(f) Secretary or Secretary of Labor means the

Secretary of Labor, United States Depart-
ment of Labor, or his authorized representa-
tive.

(g) Wage and Hour Division means the Wage
and Hour Division, Employment Standards
Administration, United States Department
of Labor.

(h) Administrator means the Administrator
of the Wage and Hour Division or his author-
ized representative.
§C570.2 Minimum age standards.

(a) All occupations except in agriculture.
(1) The Act, in section 3(l), sets a general 16-
year minimum age which applies to all em-
ployment subject to its child labor provi-
sions in any occupation other than in agri-
culture, with the following exceptions:

(i) The Act authorizes the Secretary of
Labor to provide by regulation or by order
that the employment of employees between
the ages of 14 and 16 years in occupations
other than manufacturing and mining shall
not be deemed to constitute oppressive child
labor, if and to the extent that the Secretary
of Labor determines that such employment
is confined to periods which will not inter-
fere with their schooling and to conditions
which will not interfere with their health
and well-being (see subpart C of this part);
and

(ii) The Act sets an 18-year minimum age
with respect to employment in any occupa-
tion found and declared by the Secretary of
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Labor to be particularly hazardous for the
employment of minors of such age or det-
rimental to their health or well-being.

(2) The Act exempts from its minimum age
requirements the employment by a parent of
his own child, or by a person standing in
place of a parent of a child in his custody,
except in occupations to which the 18-year
age minimum applies and in manufacturing
and mining occupations.

SUBPART B [RESERVED]

SUBPART C—EMPLOYMENT OF MINORS BETWEEN
14 AND 16 YEARS OF AGE (CHILD LABOR REG. 3)

§C570.31 Determination.
The employment of minors between 14 and

16 years of age in the occupations, for the pe-
riods, and under the conditions hereafter
specified does not interfere with their
schooling or with their health and well-being
and shall not be deemed to be oppressive
child labor.
§C570.32 Effect of this subpart.

In all occupations covered by this subpart
the employment (including suffering or per-
mitting to work) by an employer of minor
employees between 14 and 16 years of age for
the periods and under the conditions speci-
fied in § 570.35 shall not be deemed to be op-
pressive child labor within the meaning of
the Fair Labor Standards Act of 1938.
§C570.33 Occupations.

This subpart shall apply to all occupations
other than the following:

(a) Manufacturing, mining, or processing
occupations, including occupations requiring
the performance of any duties in work rooms
or work places where goods are manufac-
tured, mined, or otherwise processed;

(b) Occupations which involve the oper-
ation or tending of hoisting apparatus or of
any power-driven machinery other than of-
fice machines;

(c) The operation of motor vehicles or serv-
ice as helpers on such vehicles;

(d) Public messenger service;
(e) Occupations which the Secretary of

Labor may, pursuant to section 3(1) of the
Fair Labor Standards Act and Reorganiza-
tion Plan No. 2, issued pursuant to the Reor-
ganization Act of 1945, find and declare to be
hazardous for the employment of minors be-
tween 16 and 18 years of age or detrimental
to their health or well-being;

(f) Occupations in connection with:
(1) Transportation of persons or property

by rail, highway, air, water, pipeline, or
other means;

(2) Warehousing and storage;
(3) Communications and public utilities;
(4) Construction (including demolition and

repair); except such office (including ticket
office) work, or sales work, in connection
with paragraphs (f)(1), (2), (3), and (4) of this
section, as does not involve the performance
of any duties on trains, motor vehicles, air-
craft, vessels, or other media of transpor-
tation or at the actual site of construction
operations.
§C570.35 Periods and conditions of employment.

(a) Except as provided in paragraph (b) of
this section, employment in any of the occu-
pations to which this subpart is applicable
shall be confined to the following periods:

(1) Outside school hours;
(2) Not more than 40 hours in any 1 week

when school is not in session;
(3) Not more than 18 hours in any 1 week

when school is in session;
(4) Not more than 8 hours in any 1 day

when school is not in session;
(5) Not more than 3 hours in any 1 day

when school is in session;
(6) Between 7 a.m. and 7 p.m. in any 1 day,

except during the summer (June 1 through
Labor Day) when the evening hour will be 9
p.m.

SUBPART D [RESERVED]

SUBPART E—OCCUPATIONS PARTICULARLY HAZ-
ARDOUS FOR THE EMPLOYMENT OF MINORS BE-
TWEEN 16 AND 18 YEARS OF AGE OR DETRIMEN-
TAL TO THEIR HEALTH OR WELL-BEING

§C570.50 General.

(a) Higher standards. Nothing in this sub-
part shall authorize non-compliance with
any Federal law or regulation establishing a
higher standard. If more than one standard
within this subpart applies to a single activ-
ity the higher standard shall be applicable.

(b) Apprentices. Some sections in this sub-
part contain an exemption for the employ-
ment of apprentices. Such an exemption
shall apply only when: (1) The apprentice is
employed in a craft recognized as an
apprenticeable trade; (2) the work of the ap-
prentice in the occupations declared particu-
larly hazardous is incidental to his training;
(3) such work is intermittent and for short
periods of time and is under the direct and
close supervision of a journeyman as a nec-
essary part of such apprentice training; and
(4) the apprentice is registered by the Execu-
tive Director of the Office of Compliance as
employed in accordance with the standards
established by the Bureau of Apprenticeship
and Training of the United States Depart-
ment of Labor.

(c) Student-learners. Some sections in this
subpart contain an exemption for the em-
ployment of student-learners. Such an ex-
emption shall apply when:

(1) The student-learner is enrolled in a
course of study and training in a cooperative
vocational training program under a recog-
nized State or local educational authority or
in a course of study in a substantially simi-
lar program conducted by a private school
and;

(2) Such student-learner is employed under
a written agreement which provides:

(i) That the work of the student-learner in
the occupations declared particularly haz-
ardous shall be incidental to his training;

(ii) That such work shall be intermittent
and for short periods of time, and under the
direct and close supervision of a qualified
and experienced person;

(iii) That safety instructions shall be given
by the school and correlated by the employer
with on-the-job training; and

(iv) That a schedule of organized and pro-
gressive work processes to be performed on
the job shall have been prepared. Each such
written agreement shall contain the name of
student-learner, and shall be signed by the
employer and the school coordinator or prin-
cipal. Copies of each agreement shall be kept
on file by both the school and the employer.
This exemption for the employment of stu-
dent-learners may be revoked in any individ-
ual situation where it is found that reason-
able precautions have not been observed for
the safety of minors employed thereunder. A
high school graduate may be employed in an
occupation in which he has completed train-
ing as provided in this paragraph as a stu-
dent-learner, even though he is not yet 18
years of age.

§C570.51 Occupations in or about plants or es-
tablishments manufacturing or storing ex-
plosives or articles containing explosive
components (Order 1).

(a) Finding and declaration of fact. The
following occupations in or about plants or
establishments manufacturing or storing ex-
plosives or articles containing explosive
components are particularly hazardous for
minors between 16 and 18 years of age or det-
rimental to their health or well-being:

(1) All occupations in or about any plant or
establishment (other than retail establish-
ments or plants or establishments of the
type described in paragraph (a)(2) of this sec-

tion) manufacturing or storing explosives or
articles containing explosive components ex-
cept where the occupation is performed in a
‘nonexplosives area’ as defined in paragraph
(b)(3) of this section.

(2) The following occupations in or about
any plant or establishment manufacturing or
storing small-arms ammunition not exceed-
ing .60 caliber in size, shotgun shells, or
blasting caps when manufactured or stored
in conjunction with the manufacture of
small-arms ammunition:

(i) All occupations involved in the manu-
facturing, mixing, transporting, or handling
of explosive compounds in the manufacture
of small-arms ammunition and all other oc-
cupations requiring the performance of any
duties in the explosives area in which explo-
sive compounds are manufactured or mixed.

(ii) All occupations involved in the manu-
facturing, transporting, or handling of prim-
ers and all other occupations requiring the
performance of any duties in the same build-
ing in which primers are manufactured.

(iii) All occupations involved in the
priming of cartridges and all other occupa-
tions requiring the performance of any du-
ties in the same workroom in which rim-fire
cartridges are primed.

(iv) All occupations involved in the plate
loading of cartridges and in the operation of
automatic loading machines.

(v) All occupations involved in the loading,
inspecting, packing, shipping and storage of
blasting caps.

(b) Definitions. For the purpose of this sec-
tion:

(1) The term plant or establishment manufac-
turing or storing explosives or articles contain-
ing explosive component means the land with
all the buildings and other structures there-
on used in connection with the manufactur-
ing or processing or storing of explosives or
articles containing explosive components.

(2) The terms explosives and articles contain-
ing explosive components mean and include
ammunition, black powder, blasting caps,
fireworks, high explosives, primers, smoke-
less powder, and all goods classified and de-
fined as explosives by the Interstate Com-
merce Commission in regulations for the
transportation of explosives and other dan-
gerous substances by common carriers (49
CFR parts 71 to 78) issued pursuant to the
Act of June 25, 1948 (62 Stat. 739; 18 U.S.C.
835).

(3) An area meeting all of the criteria in
paragraphs (b)(3) (i) through (iv) of this sec-
tion shall be deemed a ‘‘nonexplosives area’’:

(i) None of the work performed in the area
involves the handling or use of explosives;

(ii) The area is separated from the explo-
sives area by a distance not less than that
prescribed in the American Table of Dis-
tances for the protection of inhabited build-
ings;

(iii) The area is separated from the explo-
sives area by a fence or is otherwise located
so that it constitutes a definite designated
area; and

(iv) Satisfactory controls have been estab-
lished to prevent employees under 18 years of
age within the area from entering any area
in or about the plant which does not meet
criteria of paragraphs (b)(3) (i) through (iii)
of this section.
§C570.52 Occupations of motor-vehicle driver

and outside helper (Order 2).
(a) Findings and declaration of fact. Except

as provided in paragraph (b) of this section,
the occupations of motor-vehicle driver and
outside helper on any public road, highway,
in or about any mine (including open pit
mine or quarry), place where logging or saw-
mill operations are in progress, or in any ex-
cavation of the type identified in §C570.68(a)
are particularly hazardous for the employ-
ment of minors between 16 and 18 years of
age.
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(b) Exemption—Incidental and occasional

driving. The findings and declaration in
paragraph (a) of this section shall not apply
to the operation of automobiles or trucks
not exceeding 6,000 pounds gross vehicle
weight if such driving is restricted to day-
light hours; provided, such operation is only
occasional and incidental to the minor’s em-
ployment; that the minor holds a State li-
cense valid for the type of driving involved
in the job performed and has completed a
State approved driver education course; and
provided further, that the vehicle is equipped
with a seat belt or similar restraining device
for the driver and for each helper, and the
employer has instructed each minor that
such belts or other devices must be used.
This paragraph shall not be applicable to any
occupation of motor-vehicle driver which in-
volves the towing of vehicles.

(c) Definitions. For the purpose of this sec-
tion:

(1) The term motor vehicle shall mean any
automobile, truck, truck-tractor, trailer,
semitrailer, motorcycle, or similar vehicle
propelled or drawn by mechanical power and
designed for use as a means of transportation
but shall not include any vehicle operated
exclusively on rails.

(2) The term driver shall mean any individ-
ual who, in the course of employment, drives
a motor vehicle at any time.

(3) The term outside helper shall mean any
individual, other than a driver, whose work
includes riding on a motor vehicle outside
the cab for the purpose of assisting in trans-
porting or delivering goods.

(4) The term gross vehicle weight includes
the truck chassis with lubricants, water and
a full tank or tanks of fuel, plus the weight
of the cab or driver’s compartment, body and
special chassis and body equipment, and pay-
load.
§C570.55 Occupations involved in the operation

of power-driven woodworking machines
(Order 5).

(a) Finding and declaration of fact. The
following occupations involved in the oper-
ation of power-driven wood-working ma-
chines are particularly hazardous for minors
between 16 and 18 years of age:

(1) The occupation of operating power-driv-
en woodworking machines, including super-
vising or controlling the operation of such
machines, feeding material into such ma-
chines, and helping the operator to feed ma-
terial into such machines but not including
the placing of material on a moving chain or
in a hopper or slide for automatic feeding.

(2) The occupations of setting up, adjust-
ing, repairing, oiling, or cleaning power-driv-
en woodworking machines.

(3) The occupations of off-bearing from cir-
cular saws and from guillotine-action veneer
clippers.

(b) Definitions. As used in this section:
(1) The term power-driven woodworking ma-

chines shall mean all fixed or portable ma-
chines or tools driven by power and used or
designed for cutting, shaping, forming, sur-
facing, nailing, stapling, wire stitching, fas-
tening, or otherwise assembling, pressing, or
printing wood or veneer.

(2) The term off-bearing shall mean the re-
moval of material or refuse directly from a
saw table or from the point of operation. Op-
erations not considered as off-bearing within
the intent of this section include: (i) The re-
moval of material or refuse from a circular
saw or guillotine-action veneer clipper where
the material or refuse has been conveyed
away from the saw table or point of oper-
ation by a gravity chute or by some mechan-
ical means such as a moving belt or expul-
sion roller, and (ii) the following operations
when they do not involve the removal of ma-
terial or refuse directly from a saw table or

from the point of operation: The carrying,
moving, or transporting of materials from
one machine to another or from one part of
a plant to another; the piling, stacking, or
arranging of materials for feeding into a ma-
chine by another person; and the sorting,
tying, bundling, or loading of materials.

(c) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in Sec. 570.50 (b) and (c).
§C570.58 Occupations involved in the operation

of power-driven hoisting apparatus (Order
7).

(a) Finding and declaration of fact. The
following occupations involved in the oper-
ation of power-driven hoisting apparatus are
particularly hazardous for minors between 16
and 18 years of age:

(1) Work of operating an elevator, crane,
derrick, hoist, or high-lift truck, except op-
erating an unattended automatic operation
passenger elevator or an electric or air- oper-
ated hoist not exceeding one ton capacity.

(2) Work which involves riding on a manlift
or on a freight elevator, except a freight ele-
vator operated by an assigned operator.

(3) Work of assisting in the operation of a
crane, derrick, or hoist performed by crane
hookers, crane chasers, hookers-on, riggers,
rigger helpers, and like occupations.

(b) Definitions. As used in this section:
(1) The term elevator shall mean any power-

driven hoisting or lowering mechanism
equipped with a car or platform which moves
in guides in a substantially vertical direc-
tion. The term shall include both passenger
and freight elevators (including portable ele-
vators or tiering machines), but shall not in-
clude dumbwaiters.

(2) The term crane shall mean a power-driv-
en machine for lifting and lowering a load
and moving it horizontally, in which the
hoisting mechanism is an integral part of
the machine. The term shall include all
types of cranes, such as cantilever gantry,
crawler, gantry, hammerhead, ingot-pouring,
jib, locomotive, motor-truck, overhead trav-
eling, pillar jib, pintle, portal, semi-gantry,
semi-portal, storage bridge, tower, walking
jib, and wall cranes.

(3) The term derrick shall mean a power-
driven apparatus consisting of a mast or
equivalent members held at the top by guys
or braces, with or without a boom, for use
with an hoisting mechanism or operating
ropes. The term shall include all types of
derricks, such as A-frame, breast, Chicago
boom, gin-pole, guy and stiff-leg derrick.

(4) The term hoist shall mean a power-driv-
en apparatus for raising or lowering a load
by the application of a pulling force that
does not include a car or platform running in
guides. The term shall include all types of
hoists, such as base mounted electric, clevis
suspension, hook suspension, monorail, over-
head electric, simple drum and trolley sus-
pension hoists.

(5) The term high-lift truck shall mean a
power-driven industrial type of truck used
for lateral transportation that is equipped
with a power-operated lifting device usually
in the form of a fork or platform capable of
tiering loaded pallets or skids one above the
other. Instead of a fork or platform, the lift-
ing device may consist of a ram, scoop, shov-
el, crane, revolving fork, or other attach-
ments for handling specific loads. The term
shall mean and include highlift trucks
known under such names as fork lifts, fork
trucks, fork-lift trucks, tiering trucks, or
stacking trucks, but shall not mean low-lift
trucks or low-lift platform trucks that are
designed for the transportation of but not
the tiering of material.

(6) The term manlift shall mean a device in-
tended for the conveyance of persons which

consists of platforms or brackets mounted
on, or attached to, an endless belt, cable,
chain or similar method of suspension; such
belt, cable or chain operating in a substan-
tially vertical direction and being supported
by and driven through pulleys, sheaves or
sprockets at the top and bottom.

(c) Exception. (1) This section shall not
prohibit the operation of an automatic ele-
vator and an automatic signal operation ele-
vator provided that the exposed portion of
the car interior (exclusive of vents and other
necessary small openings), the car door, and
the hoistway doors are constructed of solid
surfaces without any opening through which
a part of the body may extend; all hoistway
openings at floor level have doors which are
interlocked with the car door so as to pre-
vent the car from starting until all such
doors are closed and locked; the elevator
(other than hydraulic elevators) is equipped
with a device which will stop and hold the
car in case of overspeed or if the cable slack-
ens or breaks; and the elevator is equipped
with upper and lower travel limit devices
which will normally bring the car to rest at
either terminal and a final limit switch
which will prevent the movement in either
direction and will open in case of excessive
over travel by the car.

(2) For the purpose of this exception the
term automatic elevator shall mean a pas-
senger elevator, a freight elevator, or a com-
bination passenger-freight elevator, the op-
eration of which is controlled by push-
buttons in such a manner that the starting,
going to the landing selected, leveling and
holding, and the opening and closing of the
car and hoistway doors are entirely auto-
matic.

(3) For the purpose of this exception, the
term automatic signal operation elevator shall
mean an elevator which is started in re-
sponse to the operation of a switch (such as
a lever or pushbutton) in the car which when
operated by the operator actuates a starting
device that automatically closes the car and
hoistway doors—from this point on, the
movement of the car to the landing selected,
leveling and holding when it gets there, and
the opening of the car and hoistway doors
are entirely automatic.

§C570.59 Occupations involved in the operations
of power-driven metal forming, punching,
and shearing machines (Order 8).

(a) Finding and declaration of fact. The
following occupations are particularly haz-
ardous for the employment of minors be-
tween 16 and 18 years of age:

(1) The occupations of operator of or helper
on the following power-driven metal form-
ing, punching, and shearing machines:

(i) All rolling machines, such as beading,
straightening, corrugating, flanging, or
bending rolls; and hot or cold rolling mills.

(ii) All pressing or punching machines,
such as punch presses except those provided
with full automatic feed and ejection and
with a fixed barrier guard to prevent the
hands or fingers of the operator from enter-
ing the area between the dies; power presses;
and plate punches.

(iii) All bending machines, such as apron
brakes and press brakes.

(iv) All hammering machines, such as drop
hammers and power hammers.

(v) All shearing machines, such as guillo-
tine or squaring shears; alligator shears; and
rotary shears.

(2) The occupations of setting up, adjust-
ing, repairing, oiling, or cleaning these ma-
chines including those with automatic feed
and ejection.
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(b) Definitions. (1) The term operator shall

mean a person who operates a machine cov-
ered by this section by performing such func-
tions as starting or stopping the machine,
placing materials into or removing them
from the machine, or any other functions di-
rectly involved in operation of the machine.

(2) The term helper shall mean a person
who assists in the operation of a machine
covered by this section by helping place ma-
terials into or remove them from the ma-
chine.

(3) The term forming, punching, and shear-
ing machines shall mean power-driven metal-
working machines, other than machine
tools, which change the shape of or cut
metal by means of tools, such as dies, rolls,
or knives which are mounted on rams, plung-
ers, or other moving parts. Types of forming,
punching, and shearing machines enumer-
ated in this section are the machines to
which the designation is by custom applied.

(c) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in Sec. 570.50 (b) and (c).
§C570.62 Occupations involved in the oper-

ation of bakery machines (Order 11).
(a) Finding and declaration of fact. The

following occupations involved in the oper-
ation of power-driven bakery machines are
particularly hazardous for the employment
of minors between 16 and 18 years of age:

(1) The occupations of operating, assisting
to operate, or setting up, adjusting, repair-
ing, oiling, or cleaning any horizontal or ver-
tical dough mixer; batter mixer; bread divid-
ing, rounding, or molding machine; dough
brake; dough sheeter; combination bread
slicing and wrapping machine; or cake cut-
ting band saw.

(2) The occupation of setting up or adjust-
ing a cooky or cracker machine.
§C570.63 Occupations involved in the oper-

ation of paper-products machines (Order
12).

(a) Findings and declaration of fact. The
following occupations are particularly haz-
ardous for the employment of minors be-
tween 16 and 18 years of age:

(1) The occupations of operation or assist-
ing to operate any of the following power-
driven paper products machines:

(i) Arm-type wire stitcher or stapler, cir-
cular or band saw, corner cutter or mitering
machine, corrugating and single-or-double-
facing machine, envelope die-cutting press,
guillotine paper cutter or shear, horizontal
bar scorer, laminating or combining ma-
chine, sheeting machine, scrap-paper baler,
or vertical slotter.

(ii) Platen die-cutting press, platen print-
ing press, or punch press which involves
hand feeding of the machine.

(2) The occupations of setting up, adjust-
ing, repairing, oiling, or cleaning these ma-
chines including those which do not involve
hand feeding.

(b) Definitions. (1) The term operating or
assisting to operate shall mean all work which
involves starting or stopping a machine cov-
ered by this section, placing or removing ma-
terials into or from the machine, or any
other work directly involved in operating
the machine. The term does not include the
stacking of materials by an employee in an
area nearby or adjacent to the machine
where such employee does not place the ma-
terials into the machine.

(2) The term paper products machine shall
mean all power-driven machines used in:

(i) The remanufacture or conversion of
paper or pulp into a finished product, includ-
ing the preparation of such materials for re-
cycling; or

(ii) The preparation of such materials for
disposal. The term applies to such machines

whether they are used in establishments
that manufacture converted paper or pulp
products, or in any other type of manufac-
turing or nonmanufacturing establishment.

(c) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in § 570.50 (b) and (c).
§C570.65 Occupations involved in the oper-

ations of circular saws, band saws, and
guillotine shears (Order 14).

(a) Findings and declaration of fact. The
following occupations are particularly haz-
ardous for the employment of minors be-
tween 16 and 18 years of age:

(1) The occupations of operator of or helper
on the following power-driven fixed or port-
able machines except machines equipped
with full automatic feed and ejection:

(i) Circular saws.
(ii) Band saws.
(iii) Guillotine shears.
(2) The occupations of setting-up, adjust-

ing, repairing, oiling, or cleaning circular
saws, band saws, and guillotine shears.

(b) Definitions. (1) The term operator shall
mean a person who operates a machine cov-
ered by this section by performing such func-
tions as starting or stopping the machine,
placing materials into or removing them
from the machine, or any other functions di-
rectly involved in operation of the machine.

(2) The term helper shall mean a person
who assists in the operation of a machine
covered by this section by helping place ma-
terials into or remove them from the ma-
chine.

(3) The term machines equipped with full
automatic feed and ejection shall mean ma-
chines covered by this Order which are
equipped with devices for full automatic
feeding and ejection and with a fixed barrier
guard to prevent completely the operator or
helper from placing any part of his body in
the point-of-operation area.

(4) The term circular saw shall mean a ma-
chine equipped with a thin steel disc having
a continuous series of notches or teeth on
the periphery, mounted on shafting, and used
for sawing materials.

(5) The term band saw shall mean a ma-
chine equipped with an endless steel band
having a continuous series of notches or
teeth, running over wheels or pulleys, and
used for sawing materials.

(6) The term guillotine shear shall mean a
machine equipped with a movable blade op-
erated vertically and used to shear mate-
rials. The term shall not include other types
of shearing machines, using a different form
of shearing action, such as alligator shears
or circular shears.

(c) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in § 570.50 (b) and (c).
§C570.66 Occupations involved in wrecking

and demolition operations (Order 15).
(a) Finding and declaration of fact. All oc-

cupations in wrecking and demolition oper-
ations are particularly hazardous for the em-
ployment of minors between 16 and 18 years
of age and detrimental to their health and
well-being.

(b) Definition. The term wrecking and demo-
lition operations shall mean all work, includ-
ing clean-up and salvage work, performed at
the site of the total or partial razing, demol-
ishing, or dismantling of a building, bridge,
steeple, tower, chimney, or other structure.
§C570.67 Occupations in roofing operations

(Order 16).
(a) Finding and declaration of fact. All oc-

cupations in roofing operations are particu-
larly hazardous for the employment of mi-
nors between 16 and 18 years of age or det-
rimental to their health.

(b) Definition of roofing operations. The
term roofing operations shall mean all work
performed in connection with the applica-
tion of weatherproofing materials and sub-
stances (such as tar or pitch, asphalt pre-
pared paper, tile, slate, metal, translucent
materials, and shingles of asbestos, asphalt
or wood) to roofs of buildings or other struc-
tures. The term shall also include all work
performed in connection with: (1) The instal-
lation of roofs, including related metal work
such as flashing and (2) alterations, addi-
tions, maintenance, and repair, including
painting and coating, of existing roofs. The
term shall not include gutter and downspout
work; the construction of the sheathing or
base of roofs; or the installation of television
antennas, air conditioners, exhaust and ven-
tilating equipment, or similar appliances at-
tached to roofs.

(c) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in § 570.50 (b) and (c).
§C570.68 Occupations in excavation operations

(Order 17).
(a) Finding and declaration of fact. The

following occupations in excavation oper-
ations are particularly hazardous for the em-
ployment of persons between 16 and 18 years
of age: (1) Excavating, working in, or back-
filling (refilling) trenches, except (i) manu-
ally excavating or manually backfilling
trenches that do not exceed four feet in
depth at any point, or (ii) working in trench-
es that do not exceed four feet in depth at
any point.

(2) Excavating for buildings or other struc-
tures or working in such excavations, except:
(i) Manually excavating to a depth not ex-
ceeding four feet below any ground surface
adjoining the excavation, or (ii) working in
an excavation not exceeding such depth, or
(iii) working in an excavation where the side
walls are shored or sloped to the angle of
repose.

(3) Working within tunnels prior to the
completion of all driving and shoring oper-
ations.

(4) Working within shafts prior to the com-
pletion of all sinking and shoring operations.

(b) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in Sec.C570.50 (b) and (c).

OFFICE OF COMPLIANCE—The Congressional
Accountability Act of 1995: Extension of
Rights and Protections Under the Worker
Adjustment and Retraining Notification
Act of 1988
NOTICE OF ISSUANCE OF FINAL REGULATIONS

On January 22, 1996, the Board of Directors
of the Office of Compliance adopted and sub-
mitted for publication in the Congressional
Record final regulations implementing sec-
tion 205 of the Congressional Accountability
Act of 1995 (‘‘CAA’’), relating to the Worker
Adjustment and Retraining Act. On April 15,
1996, pursuant to section 304(c) of the CAA,
the House and the Senate agreed to resolu-
tions approving the final regulations. Spe-
cifically, the Senate agreed to S. Res. 242, to
provide for the approval of final regulations
that are applicable to the Senate and the
employees of the Senate; the House agreed to
H. Res. 400, to provide for the approval of
final regulations that are applicable to the
House and the employees of the House; and
the House and the Senate agreed to S. Con.
Res. 51, to provide for approval of final regu-
lations that are applicable to employing of-
fices and employees other than those offices
and employees of the House and the Senate.
Accordingly, pursuant section 304(d) of the
CAA, the Board submits these regulations to
the Speaker of the House of Representatives
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and the President pro tempore of the Senate
for issuance by publication in the Congres-
sional Record.

Pursuant to paragraph (3) of section 304(d)
of the CAA, the Board finds good cause for
the regulations of become effective on April
16, 1996, rather than 60 days after issuance.
Were the regulations not effective imme-
diately upon the expiration of the interim
regulations on April 15, 1996, covered employ-
ees, employing offices and the Office of Com-
pliance would be forced to operate under the
same kind of regulatory uncertainty that
the Board sought to avoid by adopting in-
terim regulations effective as of the January
23, 1996, which was the effective date of the
relevant provisions of the CAA.

Signed at Washington, D.C. on this 19th
day of April, 1996.

GLEN D. NAGER,
Chair of the Board, Office of Compliance.

Accordingly, the Board of Directors of the
Office of Compliance hereby issues on an the
following final regulations:

Accordingly, the Board of Directors of the
Office of Compliance hereby issues following
final regulations:

[Final Regulations]
APPLICATION OF RIGHTS AND PROTECTIONS OF

THE WORKER ADJUSTMENT RETRAINING AND
NOTIFICATION ACT OF 1988 (IMPLEMENTING
SECTION 204 OF THE CAA)
Section

639.1 Purpose and scope.
639.2 What does WARN require?
639.3 Definitions.
639.4 Who must give notice?
639.5 When must notice be given?
639.6 Who must receive notice?
639.7 What must the notice contain?
639.8 How is the notice served?
639.9 When may notice be given less than 60

days in advance?
639.10 When may notice be extended?
§ 639.1 Purpose and scope.

(a) Purpose of WARN as applied by the CAA.
Section 205 of the Congressional Account-
ability Act, P.L. 104-1 (‘‘CAA’’), provides pro-
tection to covered employees and their fami-
lies by requiring employing offices to pro-
vide notification 60 calendar days in advance
of office closings and mass layoffs within the
meaning of section 3 of the Worker Adjust-
ment and Retraining Notification Act of
1988, 29 U.S.C. § 2102. Advance notice provides
workers and their families some transition
time to adjust to the prospective loss of em-
ployment, to seek and obtain alternative
jobs and, if necessary, to enter skill training
or retraining that will allow these workers
to successfully compete in the job market.
As used in these regulations, WARN shall
refer to the provisions of WARN applied to
covered employing offices by section 205 of
the CAA.

(b) Scope of these regulations. These regula-
tions are issued by the Board of Directors,
Office of Compliance, pursuant to sections
205(c) and 304 of the CAA, which directs the
Board to promulgate regulations implement-
ing section 205 that are the same as sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsection (a) [of
section 205 of the CAA] except insofar as the
Board may determine, for good cause shown.
. . that a modification of such regulations
would be more effective for the implementa-
tion of the rights and protections under this
section. The regulations issued by the Board
herein are on all matters for which section
205 of the CAA requires a regulation to be is-
sued. Specifically, it is the Board s consid-
ered judgment, based on the information
available to it at the time of promulgation of
these regulations, that, with the exception of

regulations adopted and set forth herein,
there are no other ‘‘substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 205 of the
CAA].’’

In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these sec-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

These regulations establish basic defini-
tions and rules for giving notice, implement-
ing the provisions of WARN. The objective of
these regulations is to establish clear prin-
ciples and broad guidelines which can be ap-
plied in specific circumstances. However, it
is recognized that rulemaking cannot ad-
dress the multitude of employing office-spe-
cific situations in which advance notice will
be given.

(c) Notice in ambiguous situations. It is
civically desirable and it would appear to be
good business practice for an employing of-
fice to provide advance notice, where reason-
ably possible, to its workers or unions when
terminating a significant number of employ-
ees. The Office encourages employing offices
to give notice in such circumstances.

(d) WARN not to supersede other laws and
contracts. The provisions of WARN do not su-
persede any otherwise applicable laws or col-
lective bargaining agreements that provide
for additional notice or additional rights and
remedies. If such law or agreement provides
for a longer notice period, WARN notice
shall run concurrently with that additional
notice period. Collective bargaining agree-
ments may be used to clarify or amplify the
terms and conditions of WARN, but may not
reduce WARN rights.
§ 639.2 What does WARN require?

WARN requires employing offices that are
planning an office closing or a mass layoff to
give affected employees at least 60 days’ no-
tice of such an employment action. While
the 60-day period is the minimum for ad-
vance notice, this provision is not intended
to discourage employing offices from volun-
tarily providing longer periods of advance
notice. Not all office closings and layoffs are
subject to WARN, and certain employment
thresholds must be reached before WARN ap-
plies. WARN sets out specific exemptions,
and provides for a reduction in the notifica-
tion period in particular circumstances.
Remedies authorized under section 205 of the
CAA may be assessed against employing of-
fices that violate WARN requirements.
§ 639.3 Definitions.

(a) Employing office. (1) The term ‘‘employ-
ing office’’ means any of the entities listed
in section 101(9) of the CAA, 2 U.S.C. § 1301(9)
that employs—

(i) 100 or more employees, excluding part-
time employees; or

(ii) employs 100 or more employees, includ-
ing part-time employees, who in the aggre-
gate work at least 4,000 hours per week, ex-
clusive of overtime. Workers on temporary
layoff or on leave who have a reasonable ex-
pectation of recall are counted as employees.
An employee has a ‘‘reasonable expectation
of recall’’ when he/she understands, through
notification or through common practice,
that his/her employment with the employing
office has been temporarily interrupted and

that he/she will be recalled to the same or to
a similar job.

(2) Workers, other than part-time workers,
who are exempt from notice under section 4
of WARN, are nonetheless counted as em-
ployees for purposes of determining coverage
as an employing office.

(3) An employing office may have one or
more sites of employment under common
control.

(b) Office closing. The term ‘‘office closing’’
means the permanent or temporary shut-
down of a ‘‘single site of employment’’, or
one or more ‘‘facilities or operating units’’
within a single site of employment, if the
shutdown results in an ‘‘employment loss’’
during any 30-day period at the single site of
employment for 50 or more employees, ex-
cluding any part-time employees. An em-
ployment action that results in the effective
cessation of the work performed by a unit,
even if a few employees remain, is a shut-
down. A ‘‘temporary shutdown’’ triggers the
notice requirement only if there are a suffi-
cient number of terminations, layoffs ex-
ceeding 6 months, or reductions in hours of
work as specified under the definition of
‘‘employment loss.’’

(c) Mass layoff. (1) The term ‘‘mass layoff’’
means a reduction in force which first, is not
the result of an office closing, and second, re-
sults in an employment loss at the single
site of employment during any 30-day period
for:

(i) At least 33 percent of the active employ-
ees, excluding part-time employees, and

(ii) At least 50 employees, excluding part-
time employees.

Where 500 or more employees (excluding
part-time employees) are affected, the 33%
requirement does not apply, and notice is re-
quired if the other criteria are met. Office
closings involve employment loss which re-
sults from the shutdown of one or more dis-
tinct units within a single site or the entire
site. A mass layoff involves employment
loss, regardless of whether one or more units
are shut down at the site.

(2) Workers, other than part-time workers,
who are exempt from notice under section 4
of WARN are nonetheless counted as employ-
ees for purposes of determining coverage as
an office closing or mass layoff. For exam-
ple, if an employing office closes a tem-
porary project on which 10 permanent and 40
temporary workers are employed, a covered
office closing has occurred although only 10
workers are entitled to notice.

(d) Representative. The term ‘‘representa-
tive’’ means an exclusive representative of
employees within the meaning of 5 U.S.C.
§ § 7101 et seq., as applied to covered employ-
ees and employing offices by section 220 of
the CAA, 2 U.S.C. § 1351.

(e) Affected employees. The term ‘‘affected
employees’’ means employees who may rea-
sonably be expected to experience an em-
ployment loss as a consequence of a proposed
office closing or mass layoff by their employ-
ing office. This includes individually identi-
fiable employees who will likely lose their
jobs because of bumping rights or other fac-
tors, to the extent that such individual
workers reasonably can be identified at the
time notice is required to be given. The term
‘‘affected employees’’ includes managerial
and supervisory employees. Consultant or
contract employees who have a separate em-
ployment relationship with another employ-
ing office or employer and are paid by that
other employing office or employer, or who
are self-employed, are not ‘‘affected employ-
ees’’ of the operations to which they are as-
signed. In addition, for purposes of determin-
ing whether coverage thresholds are met, ei-
ther incumbent workers in jobs being elimi-
nated or, if known 60 days in advance, the
actual employees who suffer an employment
loss may be counted.
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(f) Employment loss. (1) The term ‘‘employ-

ment loss’’ means (i) an employment termi-
nation, other than a discharge for cause, vol-
untary departure, or retirement, (ii) a layoff
exceeding 6 months, or (iii) a reduction in
hours of work of individual employees of
more than 50% during each month of any 6-
month period.

(2) Where a termination or a layoff (see
paragraphs (f)(1)(i) and (ii) of this section) is
involved, an employment loss does not occur
when an employee is reassigned or trans-
ferred to employing office-sponsored pro-
grams, such as retraining or job search ac-
tivities, as long as the reassignment does not
constitute a constructive discharge or other
involuntary termination.

(3) An employee is not considered to have
experienced an employment loss if the clos-
ing or layoff is the result of the relocation or
consolidation of part or all of the employing
office’s operations and, prior to the closing
or layoff—

(i) The employing office offers to transfer
the employee to a different site of employ-
ment within a reasonable commuting dis-
tance with no more than a 6-month break in
employment, or

(ii) The employing office offers to transfer
the employee to any other site of employ-
ment regardless of distance with no more
than a 6-month break in employment, and
the employee accepts within 30 days of the
offer or of the closing or layoff, whichever is
later.

(4) A ‘‘relocation or consolidation’’ of part
or all of an employing office s operations, for
purposes of paragraph § 639.3(f)(3), means that
some definable operations are transferred to
a different site of employment and that
transfer results in an office closing or mass
layoff.

(g) Part-time employee. The term ‘‘part-
time’’ employee means an employee who is
employed for an average of fewer than 20
hours per week or who has been employed for
fewer than 6 of the 12 months preceding the
date on which notice is required, including
workers who work full-time. This term may
include workers who would traditionally be
understood as ‘‘seasonal’’ employees. The pe-
riod to be used for calculating whether a
worker has worked ‘‘an average of fewer
than 20 hours per week’’ is the shorter of the
actual time the worker has been employed or
the most recent 90 days.

(h) Single site of employment. (1) A single
site of employment can refer to either a sin-
gle location or a group of contiguous loca-
tions. Separate facilities across the street
from one another may be considered a single
site of employment.

(2) There may be several single sites of em-
ployment within a single building, such as
an office building, if separate employing of-
fices conduct activities within such a build-
ing. For example, an office building housing
50 different employing offices will contain 50
single sites of employment. The offices of
each employing office will be its single site
of employment.

(3) Separate buildings or areas which are
not directly connected or in immediate prox-
imity may be considered a single site of em-
ployment if they are in reasonable geo-
graphic proximity, used for the same pur-
pose, and share the same staff and equip-
ment.

(4) Non-contiguous sites in the same geo-
graphic area which do not share the same
staff or operational purpose should not be
considered a single site.

(5) Contiguous buildings operated by the
same employing office which have separate
management and have separate workforces
are considered separate single sites of em-
ployment.

(6) For workers whose primary duties re-
quire travel from point to point, who are

outstationed, or whose primary duties in-
volve work outside any of the employing of-
fice’s regular employment sites (e.g., rail-
road workers, bus drivers, salespersons), the
single site of employment to which they are
assigned as their home base, from which
their work is assigned, or to which they re-
port will be the single site in which they are
covered for WARN purposes.

(7) Foreign sites of employment are not
covered under WARN. U.S. workers at such
sites are counted to determine whether an
employing office is covered as an employing
office under § 639.3(a).

(8) The term ‘‘single site of employment’’
may also apply to truly unusual organiza-
tional situations where the above criteria do
not reasonably apply. The application of this
definition with the intent to evade the pur-
pose of WARN to provide notice is not ac-
ceptable.

(i) Facility or operating unit. The term ‘‘fa-
cility’’ refers to a building or buildings. The
term ‘‘operating unit’’ refers to an organiza-
tionally or operationally distinct product,
operation, or specific work function within
or across facilities at the single site.
§ 639.4 Who must give notice?

Section 205(a)(1) of the CAA states that
‘‘[n]o employing office shall be closed or a
mass layoff ordered within the meaning of
section 3 of [WARN] until the end of a 60-day
period after the employing office serves writ-
ten notice of such prospective closing or lay-
off. . .’’ Therefore, an employing office that
is anticipating carrying out an office closing
or mass layoff is required to give notice to
affected employees or their
representative(s). (See definitions in § 639.3 of
this part.).

(a) It is the responsibility of the employing
office to decide the most appropriate person
within the employing office’s organization to
prepare and deliver the notice to affected
employees or their representative(s). In most
instances, this may be the local site office
manager, the local personnel director or a
labor relations officer.

(b) An employing office that has previously
announced and carried out a short-term lay-
off (6 months or less) which is being extended
beyond 6 months due to circumstances not
reasonably foreseeable at the time of the ini-
tial layoff is required to give notice when it
becomes reasonably foreseeable that the ex-
tension is required. A layoff extending be-
yond 6 months from the date the layoff com-
menced for any other reason shall be treated
as an employment loss from the date of its
commencement.

(c) In the case of the privatization or sale
of part or all of an employing office’s oper-
ations, the employing office is responsible
for providing notice of any office closing or
mass layoff which takes place up to and in-
cluding the effective date (time) of the pri-
vatization or sale, and the contractor or
buyer is responsible for providing any re-
quired notice of any office closing or mass
layoff that takes place thereafter.

(1) If the employing office is made aware of
any definite plans on the part of the buyer or
contractor to carry out an office closing or
mass layoff within 60 days of purchase, the
employing office may give notice to affected
employees as an agent of the buyer or con-
tractor, if so empowered. If the employing
office does not give notice, the buyer or con-
tractor is, nevertheless, responsible to give
notice. If the employing office gives notice
as the agent of the buyer or contractor, the
responsibility for notice still remains with
the buyer or contractor.

(2) It may be prudent for the buyer or con-
tractor and employing office to determine
the impacts of the privatization or sale on
workers, and to arrange between them for

advance notice to be given to affected em-
ployees or their representative(s), if a mass
layoff or office closing is planned.
§ 639.5 When must notice be given?

(a) General rule. (1) With certain exceptions
discussed in paragraphs (b) and (c) of this
section and in § 639.9 of this part, notice must
be given at least 60 calendar days prior to
any planned office closing or mass layoff, as
defined in these regulations. When all em-
ployees are not terminated on the same date,
the date of the first individual termination
within the statutory 30- day or 90-day period
triggers the 60-day notice requirement. A
worker’s last day of employment is consid-
ered the date of that worker’s layoff. The
first and each subsequent group of terminees
are entitled to a full 60 days’ notice. In order
for an employing office to decide whether is-
suing notice is required, the employing office
should—

(i) Look ahead 30 days and behind 30 days
to determine whether employment actions
both taken and planned will, in the aggre-
gate for any 30-day period, reach the mini-
mum numbers for an office closing or a mass
layoff and thus trigger the notice require-
ment; and

(ii) Look ahead 90 days and behind 90 days
to determine whether employment actions
both taken and planned each of which sepa-
rately is not of sufficient size to trigger
WARN coverage will, in the aggregate for
any 90-day period, reach the minimum num-
bers for an office closing or a mass layoff and
thus trigger the notice requirement. An em-
ploying office is not, however, required under
section 3(d) to give notice if the employing
office demonstrates that the separate em-
ployment losses are the result of separate
and distinct actions and causes, and are not
an attempt to evade the requirements of
WARN.

(2) The point in time at which the number
of employees is to be measured for the pur-
pose of determining coverage is the date the
first notice is required to be given. If this
‘‘snapshot’’ of the number of employees em-
ployed on that date is clearly unrepresenta-
tive of the ordinary or average employment
level, then a more representative number
can be used to determine coverage. Examples
of unrepresentative employment levels in-
clude cases when the level is near the peak
or trough of an employment cycle or when
large upward or downward shifts in the num-
ber of employees occur around the time no-
tice is to be given. A more representative
number may be an average number of em-
ployees over a recent period of time or the
number of employees on an alternative date
which is more representative of normal em-
ployment levels. Alternative methods cannot
be used to evade the purpose of WARN, and
should only be used in unusual cir-
cumstances.

(b) Transfers. (1) Notice is not required in
certain cases involving transfers, as de-
scribed under the definition of employment
loss at § 639.3(f) of this part.

(2) An offer of reassignment to a different
site of employment should not be deemed to
be a ‘‘transfer’’ if the new job constitutes a
constructive discharge.

(3) The meaning of the term ‘‘reasonable
commuting distance’’ will vary with local
conditions. In determining what is a ‘‘rea-
sonable commuting distance,’’ consideration
should be given to the following factors: geo-
graphic accessibility of the place of work,
the quality of the roads, customarily avail-
able transportation, and the usual travel
time.

(4) In cases where the transfer is beyond
reasonable commuting distance, the employ-
ing office may become liable for failure to
give notice if an offer to transfer is not ac-
cepted within 30 days of the offer or of the
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closing or layoff (whichever is later). De-
pending upon when the offer of transfer was
made by the employing office, the normal 60-
day notice period may have expired and the
office closing or mass layoff may have oc-
curred. An employing office is, therefore,
well advised to provide 60-day advance notice
as part of the transfer offer.

(c) Temporary employment. (1) No notice is
required if the closing is of a temporary fa-
cility, or if the closing or layoff is the result
of the completion of a particular project or
undertaking, and the affected employees
were hired with the understanding that their
employment was limited to the duration of
the facility or the project or undertaking.

(2) Employees must clearly understand at
the time of hire that their employment is
temporary. When such understandings exist
will be determined by reference to employ-
ment contracts, collective bargaining agree-
ments, or employment practices of other em-
ploying offices or a locality, but the burden
of proof will lie with the employing office to
show that the temporary nature of the
project or facility was clearly communicated
should questions arise regarding the tem-
porary employment understandings.
§ 639.6 Who must receive notice?

Section 3(a) of WARN provides for notice
to each representative of the affected em-
ployees as of the time notice is required to
be given or, if there is no such representative
at that time, to each affected employee.

(a) Representative(s) of affected employees.
Written notice is to be served upon the chief
elected officer of the exclusive
representative(s) or bargaining agent(s) of
affected employees at the time of the notice.
If this person is not the same as the officer
of the local union(s) representing affected
employees, it is recommended that a copy
also be given to the local union official(s).

(b) Affected employees. Notice is required to
be given to employees who may reasonably
be expected to experience an employment
loss. This includes employees who will likely
lose their jobs because of bumping rights or
other factors, to the extent that such work-
ers can be identified at the time notice is re-
quired to be given. If, at the time notice is
required to be given, the employing office
cannot identify the employee who may rea-
sonably be expected to experience an em-
ployment loss due to the elimination of a
particular position, the employing office
must provide notice to the incumbent in
that position. While part-time employees are
not counted in determining whether office
closing or mass layoff thresholds are
reached, such workers are due notice.
§ 639.7 What must the notice contain?

(a) Notice must be specific. (1) All notice
must be specific.

(2) Where voluntary notice has been given
more than 60 days in advance, but does not
contain all of the required elements set out
in this section, the employing office must
ensure that all of the information required
by this section is provided in writing to the
parties listed in § 639.6 at least 60 days in ad-
vance of a covered employment action.

(3) Notice may be given conditional upon
the occurrence or nonoccurrence of an event
only when the event is definite and the con-
sequences of its occurrence or nonoccurrence
will necessarily, in the normal course of op-
erations, lead to a covered office closing or
mass layoff less than 60 days after the event.
The notice must contain each of the ele-
ments set out in this section.

(4) The information provided in the notice
shall be based on the best information avail-
able to the employing office at the time the
notice is served. It is not the intent of the
regulations that errors in the information
provided in a notice that occur because

events subsequently change or that are
minor, inadvertent errors are to be the basis
for finding a violation of WARN.

(b) As used in this section, the term ‘‘date’’
refers to a specific date or to a 14-day period
during which a separation or separations are
expected to occur. If separations are planned
according to a schedule, the schedule should
indicate the specific dates on which or the
beginning date of each 14-day period during
which any separations are expected to occur.
Where a 14-day period is used, notice must be
given at least 60 days in advance of the first
day of the period.

(c) Notice to each representative of af-
fected employees is to contain:

(1) The name and address of the employ-
ment site where the office closing or mass
layoff will occur, and the name and tele-
phone number of an employing office official
to contact for further information;

(2) A statement as to whether the planned
action is expected to be permanent or tem-
porary and, if the entire office is to be
closed, a statement to that effect;

(3) The expected date of the first separa-
tion and the anticipated schedule for making
separations;

(4) The job titles of positions to be affected
and the names of the workers currently hold-
ing affected jobs.

The notice may include additional infor-
mation useful to the employees such as in-
formation on available dislocated worker as-
sistance, and, if the planned action is ex-
pected to be temporary, the estimated dura-
tion, if known.

(d) Notice to each affected employee who
does not have a representative is to be writ-
ten in language understandable to the em-
ployees and is to contain:

(1) A statement as to whether the planned
action is expected to be permanent or tem-
porary and, if the entire office is to be
closed, a statement to that effect;

(2) The expected date when the office clos-
ing or mass layoff will commence and the ex-
pected date when the individual employee
will be separated;

(3) An indication whether or not bumping
rights exist;

(4) The name and telephone number of an
employing office official to contact for fur-
ther information.

The notice may include additional infor-
mation useful to the employees such as in-
formation on available dislocated worker as-
sistance, and, if the planned action is ex-
pected to be temporary, the estimated dura-
tion, if known.
§ 639.8 How is the notice served?

Any reasonable method of delivery to the
parties listed under § 639.6 of this part which
is designed to ensure receipt of notice of at
least 60 days before separation is acceptable
(e.g., first class mail, personal delivery with
optional signed receipt). In the case of notifi-
cation directly to affected employees, inser-
tion of notice into pay envelopes is another
viable option. A ticketed notice, i.e.,
preprinted notice regularly included in each
employee’s pay check or pay envelope, does
not meet the requirements of WARN.
§ 639.9 When may notice be given less than 60

days in advance?
Section 3(b) of WARN, as applied by sec-

tion 205 of the CAA, sets forth two conditions
under which the notification period may be
reduced to less than 60 days. The employing
office bears the burden of proof that condi-
tions for the exceptions have been met. If
one of the exceptions is applicable, the em-
ploying office must give as much notice as is
practicable to the union and non-represented
employees and this may, in some cir-
cumstances, be notice after the fact. The em-
ploying office must, at the time notice actu-

ally is given, provide a brief statement of the
reason for reducing the notice period, in ad-
dition to the other elements set out in § 639.7.

(a) The ‘‘unforeseeable business cir-
cumstances’’ exception under section
3(b)(2)(A) of WARN, as applied under the
CAA, applies to office closings and mass lay-
offs caused by circumstances that were not
reasonably foreseeable at the time that 60-
day notice would have been required.

(1) An important indicator of a cir-
cumstance that is not reasonably foreseeable
is that the circumstance is caused by some
sudden, dramatic, and unexpected action or
condition outside the employing office’s con-
trol.

(2) The test for determining when cir-
cumstances are not reasonably foreseeable
focuses on an employing office’s business
judgment. The employing office must exer-
cise such reasonable business judgment as
would a similarly situated employing office
in predicting the demands of its operations.
The employing office is not required, how-
ever, to accurately predict general economic
conditions that also may affect its oper-
ations.

(b) The ‘‘natural disaster’’ exception in
section 3(b)(2)(B) of WARN applies to office
closings and mass layoffs due to any form of
a natural disaster.

(1) Floods, earthquakes, droughts, storms,
tidal waves or tsunamis and similar effects
of nature are natural disasters under this
provision.

(2) To qualify for this exception, an em-
ploying office must be able to demonstrate
that its office closing or mass layoff is a di-
rect result of a natural disaster.

(3) While a disaster may preclude full or
any advance notice, such notice as is prac-
ticable, containing as much of the informa-
tion required in § 639.7 as is available in the
circumstances of the disaster still must be
given, whether in advance or after the fact of
an employment loss caused by a natural dis-
aster.

(4) Where an office closing or mass layoff
occurs as an indirect result of a natural dis-
aster, the exception does not apply but the
‘‘unforeseeable business circumstance’’ ex-
ception described in paragraph (a) of this
section may be applicable.

§ 639.10 When may notice be extended?

Additional notice is required when the date
or schedule of dates of a planned office clos-
ing or mass layoff is extended beyond the
date or the ending date of any 14-day period
announced in the original notice as follows:

(a) If the postponement is for less than 60
days, the additional notice should be given
as soon as possible to the parties identified
in § 639.6 and should include reference to the
earlier notice, the date (or 14-day period) to
which the planned action is postponed, and
the reasons for the postponement. The notice
should be given in a manner which will pro-
vide the information to all affected employ-
ees.

(b) If the postponement is for 60 days or
more, the additional notice should be treated
as new notice subject to the provisions of
§§ 639.5, 639.6 and 639.7 of this part. Rolling
notice, in the sense of routine periodic no-
tice, given whether or not an office closing
or mass layoff is impending, and with the in-
tent to evade the purpose of the Act rather
than give specific notice as required by
WARN, is not acceptable.

f

REPORT RELATIVE TO NARCOTICS
TRAFFICKERS—MESSAGE FROM
THE PRESIDENT—PM 140

The PRESIDING OFFICER laid be-
fore the Senate the following message
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from the President of the United
States, together with an accompanying
report; which was referred to the Com-
mittee on Banking, Housing, and
Urban Affairs.

To the Congress of the United States:
I hereby report to the Congress on

the developments concerning the na-
tional emergency with respect to sig-
nificant narcotics traffickers centered
in Colombia that was declared in Exec-
utive Order No. 12978 of October 21,
1995. This report is submitted pursuant
to section 401(c) of the National Emer-
gencies Act, 50 U.S.C. 1641(c), and sec-
tion 204(c) of the International Emer-
gency Economic Powers Act (IEEPA),
50 U.S.C. 1703(c).

1. On October 21, 1995, I signed Execu-
tive Order No. 12978, ‘‘Blocking Assets
and Prohibiting Transactions with Sig-
nificant Narcotics Traffickers’’ (the
‘‘Order’’) (60 Fed. Reg. 54579, October 24,
1995). The Order blocks all property
subject to U.S. jurisdiction in which
there is any interest of four significant
foreign narcotics traffickers who are
principals in the so-called Cali drug
cartel centered in Colombia. They are
listed in the annex to the Order. In ad-
dition, the Order blocks the property
and interests in property of foreign
persons determined by the Secretary of
the Treasury, in consultation with the
Attorney General and the Secretary of
State, (a) to play a significant role in
international narcotics trafficking cen-
tered in Colombia or (b) to materially
assist in or provide financial or techno-
logical support for, or goods or services
in support of, the narcotics trafficking
activities of persons designated in or
pursuant to the Order. In addition the
Order blocks all property and interests
in property subject to U.S. jurisdiction
of persons determined by the Secretary
of the Treasury in consultation with
the Attorney General and the Sec-
retary of State, to be owned or con-
trolled by, or to act for or on behalf of,
persons designated in or pursuant to
the Order (collectively ‘‘Specially Des-
ignated Narcotics Traffickers’’ or
‘‘SDNTs’’).

The Order further prohibits any
transaction or dealing by a United
States person or within the United
States in property or interests in prop-
erty of SDNTs, and any transaction
that evades or avoids, has the purpose
of evading or avoiding, or attempts to
violate, the prohibitions contained in
the Order.

Designations of foreign persons
blocked pursuant to the Order are ef-
fective upon the date of determination
by the Director of the Department of
the Treasury’s Office of Foreign Assets
Control (FAC) acting under authority
delegated by the Secretary of the
Treasury. Public notice of blocking is
effective upon the date of filing with
the Federal Register, or upon prior ac-
tual notice.

2. On October 24, 1995, the Depart-
ment of the Treasury issued a notice
containing 76 additional names of per-
sons determined to meet the criteria

set forth in Executive Order No. 12978
(60 Fed. Reg. 54582–84, October 24, 1995).
A copy of the notice is attached to this
report.

The Department of the Treasury is-
sued another notice adding the names
of one additional entity and three addi-
tional individuals, as well as expanded
information regarding addresses and
pseudonyms, to the List of SDNTs on
November 29, 1995 (60 Fed. Reg. 61288–
89). A copy of the notice is attached to
this report.

3. On March 8, 1996, FAC published a
notice in the Federal Register adding
the names of 138 additional individuals
and 60 entities designated pursuant to
the Order, and revising information for
8 individuals on the list of blocked per-
sons contained in the notices published
on November 29, 1995, and October 24,
1995 (61 Fed. Reg. 9523–28). A copy of the
notice is attached to this report. The
FAC, in coordination with the Attor-
ney General and the Secretary of
State, is continuing to expand the list
of Specially Designated Narcotics Traf-
fickers, including both organizations
and individuals, as additional informa-
tion is developed.

4. On October 22, 1995, FAC dissemi-
nated details of this program to the fi-
nancial, securities, and international
trade communities by both electronic
and conventional media. This informa-
tion was updated on November 29, 1995,
and again on March 5, 1996. In addition
to bulletins to banking institutions via
the Federal Reserve System and the
Clearing House Inter-bank Payments
System (CHIPS), individual notices
were provided to all State and Federal
regulatory agencies, automated clear-
ing houses, and State and independent
banking associations across the coun-
try. The FAC contacted all major secu-
rities industry associations and regu-
lators, posted electronic notices to 10
computer bulletin boards and 2 fax-on-
demand services, and provided the
same material to the U.S. Embassy in
Bogota for distribution to U.S. compa-
nies operating in Colombia.

5. There were no funds specifically
appropriated to implement this pro-
gram. The expenses incurred by the
Federal Government in the 6-month pe-
riod from October 21, 1995, through
April 20, 1996, that are directly attrib-
utable to the exercise of powers and au-
thorities conferred by the declaration
of the national emergency with respect
to Significant Narcotics Traffickers
are estimated at approximately $500,000
from previously appropriated funds.
Personnel costs were largely centered
in the Department of the Treasury
(particularly in the Office of Foreign
Assets Control, the Office of the Gen-
eral Counsel, and the U.S. Customs
Service), the Department of Justice,
and the Department of State.

6. Executive Order No. 12978 provides
this Administration with a new tool for
combating the actions of significant
foreign narcotics traffickers centered
in Colombia, and the unparalleled vio-
lence, corruption, and harm that they

cause in the United States and abroad.
The Order is designed to deny these
traffickers the benefit of any assets
subject to the jurisdiction of the
United States and to prevent United
States persons from engaging in any
commercial dealings with them, their
front companies, and their agents. Ex-
ecutive Order No. 12978 demonstrates
the U.S. commitment to end the
scourge that such traffickers have
wrought upon society in the United
States and beyond.

The magnitude and the dimension of
the problem in Colombia—perhaps the
most pivotal country of all in terms of
the world’s cocaine trade—is extremely
grave. I shall continue to exercise the
powers at my disposal to apply eco-
nomic sanctions against significant
foreign narcotics traffickers and their
violent and corrupting activities as
long as these measures are appropriate,
and will continue to report periodically
to the Congress on significant develop-
ments pursuant to 50 U.S.C. 1703(c).

WILLIAM J. CLINTON.
THE WHITE HOUSE, April 23, 1996.

f

MESSAGES FROM THE HOUSE

At 4:10 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the Speaker appoints Mr.
STOKES, of Ohio, as a primary conferee
to fill the vacancy occasioned by the
resignation of Mr. HOYER, of Maryland,
and reappoints Mr. HOYER of Maryland,
as a conferee for consideration of sec-
tion 101(c) of the House bill and section
101(d) of the Senate amendment and
modifications committed to conference
in the conference on the disagreeing
votes of the two Houses on the amend-
ment of the Senate to the bill (H.R.
3019) making appropriations for fiscal
year 1996 to make a further appropria-
tions for fiscal year 1996 to make a fur-
ther a downpayment toward a balanced
budget, and for other purposes.

At 5:58 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House agreed to the
following concurrent resolution, in
which it requests the concurrence of
the Senate:

H. Con. Res. 166. Concurrent resolution au-
thorizing the use of the Capitol Grounds for
the Washington for Jesus 1996 prayer rally.

f

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. BREAUX:
S. 1693. A bill to require the Secretary of

Labor to submit to Congress the report on
method of allocating administrative funds
among states required under section 304 of
the Emergency Unemployment Compensa-
tion Act of 1991; to the Committee on Fi-
nance.
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By Ms. SNOWE:

S. 1694. A bill to prohibit insurance provid-
ers from denying or canceling health insur-
ance coverage, or varying the premiums,
terms, or conditions for health insurance
coverage on the basis of genetic information
or a request for genetic services, and for
other purposes; to the Committee on Labor
and Human Resources.

By Mr. MCCAIN:
S. 1695. A bill to authorize the Secretary of

the Interior to assess up to $2 per person vis-
iting the Grand Canyon or other national
park to secure bonds for capital improve-
ments to the park, and for other purposes; to
the Committee on Energy and Natural Re-
sources.

By Mr. THURMOND:
S. 1696. A bill to provide antitrust clari-

fication, to reduce frivolous antitrust litiga-
tion, to promote equitable resolution of dis-
putes over the location of professional sports
franchises, and for other purposes; to the
Committee on the Judiciary.

f

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. JEFFORDS (for himself, Mrs.
KASSEBAUM, Mr. SIMON, and Mr.
FEINGOLD):

S. Con. Res. 53. A concurrent resolution
congratulating the people of the Republic of
Sierra Leone on the success of their recent
democratic multiparty elections; to the
Committee on Foreign Relations.

f

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Ms. SNOWE:
S. 1694. A bill to prohibit insurance

providers from denying or canceling
health insurance coverage, or varying
the premiums, terms, or conditions for
health insurance coverage on the basis
of genetic information or a request for
genetic services, and for other pur-
poses; to the Committee on Labor and
Human Resources.
THE GENETIC INFORMATION NONDISCRIMINATION

IN HEALTH INSURANCE ACT OF 1996

∑ Ms. SNOWE. Mr. President, I intro-
duce the Genetic Information Non-
discrimination in Health Insurance Act
of 1996. I join Representative LOUISE
SLAUGHTER, who introduced this bill in
the House, in calling for an end to dis-
crimination on the basis of genetic in-
formation in health insurance.

Progress in the field of genetics is ac-
celerating at a breathtaking pace. Who
could have predicted 20 years ago that
scientists today could accurately iden-
tify the genes associated with cystic fi-
brosis, cancer, Alzheimers’ and Hun-
tington’s disease? Today, scientists
can, and as a result doctors are in-
creasingly able to identify predisposi-
tions to certain diseases based on the
results of genetic testing, and to suc-
cessfully treat and manage such dis-
eases. These scientific advances hold
tremendous promise for the approxi-
mately 15 million people affected by
the over 4,000 currently known genetic
disorders, and the millions more who
are carriers of genetic diseases who
may pass them on to their children.

But as our knowledge of genetic pre-
disposition to disease has grown, so has
the potential for discrimination in
health insurance.

As a legislator who has worked for
many years on the issue of breast can-
cer, and as a woman with a history of
breast cancer in her family, I am de-
lighted with the possibilities for fur-
ther treatment advances based on the
recent discoveries of two genes related
to breast cancer—BRCA1 and BRCA2.
Women who inherit mutated forms of
either gene have an 85-percent risk of
developing breast cancer in their life-
time. Although there is no known
treatment to ensure that women who
carry the mutated gene do not develop
breast cancer, genetic testing makes it
possible for carriers of these mutated
genes to take extra precautions—such
as mammograms and self-examina-
tions—in order to detect cancer at its
earliest stages. This discovery is truly
a momentous breakthrough.

However, the tremendous promise of
genetic testing is being significantly
threatened by insurance companies
that use the results of genetic testing
to deny or limit coverage to consum-
ers. Unfortunately, this practice is rel-
atively common today. In fact, a re-
cent survey of individuals with a
known genetic condition in their fam-
ily revealed that 22 percent had been
denied health insurance coverage be-
cause of genetic information.

In addition to the potentially dev-
astating consequences health insurance
denials on the basis of genetic informa-
tion can have on American families,
the fear of discrimination has equally
harmful consequences for consumers
and for scientific research. For exam-
ple, many women who might take
extra precautions if they knew they
had the breast cancer gene may not
seek testing because they fear losing
their health insurance. Patients may
be unwilling to disclose information
about their genetic status to their phy-
sicians out of fear, hindering treatment
or preventive efforts. And people may
be unwilling to participate in poten-
tially ground-breaking research trials
because they do not want to reveal in-
formation about their genetic status.

The bill I am introducing today ad-
dresses these serious concerns by pro-
hibiting health insurance providers
from denying or canceling health in-
surance coverage or varying the terms,
premiums, or conditions for health in-
surance for individuals or their family
members on the basis of genetic infor-
mation. It also prohibits insurance
companies from discriminating against
individuals who have requested or re-
ceived genetic services.

My bill also contains important con-
fidentiality provisions which prohibit
insurance companies from disclosing
genetic information about an individ-
ual without that person’s written con-
sent. And it prohibits an insurance pro-
vider from requesting someone to un-
dergo, and from disclosing, genetic in-
formation about that person.

Finally, the bill allows individuals to
sue for monetary damages or injunc-
tive relief if an insurance company vio-
lates, or threatens to violate, these
nondiscrimination or disclosure provi-
sions.

I urge my colleagues to end the un-
fair practice of denying health care
coverage to individuals on the basis of
genetic information by supporting the
bill I am introducing today.∑

By Mr. MCCAIN:
S. 1695. A bill to authorize the Sec-

retary of the Interior to assess up to $2
per person visiting the Grand Canyon
or other national parks to secure bonds
for capital improvements to the park,
and for other purposes; to the Commit-
tee on Energy and Natural Resources.
THE NATIONAL PARKS CAPITAL IMPROVEMENTS

ACT

∑ Mr. MCCAIN. Mr. President, I intro-
duce legislation to make desperately
needed improvements within America’s
national parks.

The National Parks Capital Improve-
ments Act would allow private fund-
raising organizations, under agreement
with the Secretary of the Interior, to
issue taxable capital development
bonds to finance park improvement
projects. The bonds would be secured
by an entrance fee surcharge of up to $2
per visitor at participating parks.

Our National Park System has enor-
mous capital needs—by last estimate
over $3 billion of high priority projects
such as improved transportation sys-
tems, trail repairs, visitor facilities,
historic preservation, and the list goes
on and on. The unfortunate reality is
that even under the rosiest budget sce-
narios our growing park needs far out-
strip the resources available.

A good example of this funding gap is
at Grand Canyon National Park. The
park’s newly approved park manage-
ment plan calls for over $300 million in
capital improvements, including a des-
perately needed transportation system
to reduce congestion. Compare that to
the $12 million the Grand Canyon re-
ceived last year for operating costs.
The gap is as wide as the Grand Canyon
itself. Clearly, we must find new means
of financing park needs.

Revenue bonding is an integral part
of the solution. Based on current visi-
tation rates, a $2 surcharge at the
Grand Canyon would enable us to raise
$100 million dollars from a bond issue
amortized over 20 years. That is signifi-
cant amount of money with which we
could accomplish a lot of critical work.

I want to point out that the Grand
Canyon would not be the only park eli-
gible for the program. Any park unit
with capital needs in excess of $5 mil-
lion is eligible to participate. Among
eligible park the Secretary will deter-
mine which shall take part in the pro-
gram.

I also want to stress that only
projects approved as part of park’s
General Management Plan can be fund-
ed through bond revenue. This proviso
eliminates any concern that the reve-
nue could be used for projects of ques-
tionable value to the park.
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Finally, the bill requires that all pro-

fessional standards apply and that the
issues are subject to the same laws,
rules and regulatory enforcement pro-
cedures as any other bond issue.

In addition, only organizations under
agreement with the Secretary will be
authorized to administer the bonding,
so the Secretary can establish any
rules or policies he deems necessary
and appropriate.

Under, no circumstances, however
would investors be able to attach liens
against Federal property in the very
unlikely event of default. The bonds
will be secured only by the surcharge
revenues.

Will the bond markets support park
improvement issues, guaranteed by an
entrance surcharge? The answer is yes,
emphatically. Americans are eager to
invest in our Nation’s natural heritage,
and with park visitation growing
stronger, the risks would appear mini-
mal.

Are visitors willing to pay a little
more at the entrance gate if the money
is used for park improvement? Again,
yes. Time and time again visitors have
expressed their support provided the
revenue is used where collected and not
diverted for some other purpose devised
by Congress.

Finally, I want to point out that the
bill will not cost the Treasury any
money? On the contrary it will result
in a net increase in Federal revenue.
First, the bonds will be fully taxable,
and, second, making disparately needed
improvements sooner rather than later
will reduce project costs.

America has been blessed with a rich
natural heritage. The National Park
Organic Act enjoins us to protect our
precious natural resources for future
generations and to provide for their en-
joyment by the American people. The
National Parks Capital Improvements
Act must pass if we are to successfully
fulfill the enduring responsibilities of
stewardship with which we have been
vested.∑

By Mr. THURMOND:
S. 1696. A bill to provide antitrust

clarification, to reduce frivolous anti-
trust litigation, to promote equitable
resolution of disputes over the location
of professional sports franchises, and
for other purposes; to the Committee
on the Judiciary.

THE PROFESSIONAL SPORTS ANTITRUST
CLARIFICATION ACT OF 1996

Mr. THURMOND. Mr. President, I
rise today to introduce the Profes-
sional Sports Antitrust Clarification
Act of 1996 to address underlying prob-
lems which have resulted in recent
franchise instability and movement in
professional sports, particularly the
National Football League. My legisla-
tion clarifies that the antitrust laws do
not apply to professional sports leagues
and their member franchises when they
establish rules and make decisions
about whether a team may change its
home territory. This antitrust protec-
tion is obtained, however, only if the

sports league provides notice and a
hearing and examines appropriate fac-
tors prior to its decision on relocation,
and institutes revenue sharing of the
public benefits received by its teams,
in order to reduce the incentive for
teams to move simply to reap large
public subsides. I will clarify the im-
portance of these points in a moment.

Let me initially explain why this
issue deserves the attention of the Con-
gress. First, larger and larger amounts
of public funds seem to be spent subsi-
dizing professional sports, by building
new or improved stadiums, providing
rent abatement and special tax treat-
ment, and even making direct cash
payments. Cities and States are being
pitted against each other by the threat
or promise that a team will relocate
depending on the subsidy offered,
which raises serious questions about
the appropriate use of scarce public re-
sources. Baltimore and Cleveland made
headlines last winter by competing to
be the hometown of the Browns foot-
ball team, with hundreds of millions of
public dollars at stake. The resolution,
of course, was for both cities to pour
hundreds of millions of dollars into
new or improved stadiums so each
could secure a football team. Even
more remarkable, perhaps, is the re-
port that Cincinnati has been handing
over $3 million in cash to its football
team in each of the last several years
to stave off relocation.

Second, professional sports are an
important part of American life, emo-
tionally as well as financially, and re-
location of a popular team can dev-
astate its fans and shake the con-
fidence of its hometown. The Browns’
announcement that they intended to
move to Baltimore upset the team’s
fans tremendously both in Cleveland
and around the country. The current
willingness of so many teams to con-
sider moving frightens fans of all
teams, regardless of whether their own
team is openly threatening a move.

The current level of sports franchise
instability is at its highest since the
Congress focused its attention on these
issues in the 1980’s. In 1982 and 1985, I
held several hearings as chairman of
the Judiciary Committee on legislation
dealing with sports franchise reloca-
tion. Since that time, the financial
stakes for local and State governments
have escalated. The public funds rou-
tinely expended to keep a team in
place or entice a team to move seem to
have risen from tens of millions to
hundreds of millions of dollars. At a
time when public resources at all levels
of government are becoming ever
tighter, this transfer of scarce public
funds to rich owners and rich players is
remarkable. Accordingly, it is time to
address these issues.

Two hearings have been held in the
Senate Judiciary Committee in recent
months on these issues. As chairman of
the Antitrust, Business Rights, and
Corporation Subcommittee, I chaired a
hearing on November 29, 1995, which
analyzed sports franchise movement.

Witnesses included a range of elected
officials, sports league commissioners,
and antitrust and economic experts.
Senator HATCH chaired a second hear-
ing of the full Judiciary Committee on
January 23, 1996, in order to further ex-
amine these issues. This legislation is
an outgrowth of those hearings.

Let me turn to the specifics of the
legislation I am introducing today. My
bill does not grant a special exemption
from current antitrust law, but essen-
tially codifies existing judicial inter-
pretations which permit a sports
league to determine where its member
franchises may operate, provided cer-
tain requirements are met. My legisla-
tion clarifies and provides certainty in
this complex area of the law, where
costs of defending claims are always
high, and any damages resulting from
liability or an incorrect judicial deci-
sion are trebled and may amount to
hundreds of millions of dollars or more.
Antitrust certainty would restore in-
tegrity to the decision- making proc-
esses of professional sports leagues
which have been chilled by the pros-
pect of huge treble damage judgments.

A sports league cannot enjoy this
antitrust certainty, however, unless it
meets three requirements set forth in
the legislation. First, the league must
provide notice and a hearing to all in-
terested parties concerning a team’s
proposed move. Second, the league
must protect the public interest by
considering specified factors in decid-
ing whether to permit the move. Last,
the league must promote comparable
economic opportunities for its teams
by sharing revenue derived from the
public benefits and subsidies the teams
receive.

This conditional antitrust protection
will help resolve the problems of fran-
chise instability caused by large public
subsidies. The antitrust certainty pro-
vided by this bill will permit a sports
league to take more decisive action to
stop teams from moving when the
league believes relocation will not
serve the public interest. The require-
ments that the league analyze specific
factors and provide notice and a hear-
ing to interested parties before decid-
ing whether a team can relocate will
help ensure that proper decisions are
made. The third requirement, institut-
ing revenue sharing of public benefits,
is crucial to address an underlying
cause of sports franchise instability.
Unlike the first two requirements, the
effectiveness of revenue sharing does
not depend on the opinion of the league
about a particular move. Let me brief-
ly explain the economic background of
this revenue sharing requirement.

As revealed during my Antitrust
Subcommittee hearing, the franchise
instability we are now experiencing is
largely the result of changing econom-
ics within major league sports. Now
that players are free agents, competi-
tion among owners for the best talent
has driven player salaries to amazing
heights. This, in turn, has increased
pressure on owners to increase their
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revenues, particularly relative to other
owners, in order to compete for the
best players. In this competition for
talent, the total amount of an owner’s
revenue matters less than whether that
owner has fallen behind the other own-
ers.

Football, hockey, and basketball
each share a significant portion of
total revenues among the teams in the
league. Because owners seek to better
their positions compared to other own-
ers, however, they naturally seek to
raise revenue in areas where revenue is
not shared. As a result, owners aggres-
sively seek new public benefits and
subsidies, often through new or im-
proved stadiums with more luxury
suites as we have seen in football, be-
cause they have not been required to
share that revenue. In this effort, own-
ers routinely use threats of relocation
to another city as leverage.

Let me emphasize that my legisla-
tion would not in any way prohibit
public funds from being used to attract
or keep a team, if a city or State vol-
untarily decides to allocate its re-
sources in that way. Instead, my legis-
lation would require the league to pro-
mote comparable opportunities for all
teams by equalizing the public benefits
among them. This would level the play-
ing field, so to speak, so that teams
need not move or threaten to move in
order to obtain more public funds to
keep from falling behind others in the
league. Let me illustrate how this is
intended to work in practice.

Last Fall, Art Modell, owner of the
Cleveland Browns, announced that he
planned to move his team from Cleve-
land to Baltimore. His move reportedly
was motivated by financial pressure on
the franchise caused by rapidly in-
creasing player salaries, plus promises
of large public benefits from Balti-
more. If my revenue-sharing provision
had been in place, however, Mr. Modell
would have faced different options.
Under my legislation, the league would
have instituted procedures to promote
comparable economic opportunities to
address disparities in team revenue due
to public benefits and subsidies. So in
our example, if Mr. Modell was obtain-
ing fewer public benefits in Cleveland
than average, he would receive trans-
fers to bring his team up to the league
average. On the other hand, if the an-
nual public benefits received for mov-
ing to Baltimore pushed Mr. Modell
above the average, he would have to
share some of the value of the public
benefits in order to keep his team at
the league average. Faced with these
choices and a hometown that loved his
team, it is hard to imagine that Mr.
Modell would have chosen to move—
and endure tremendous criticism—if he
would receive the league average either
way. Even if Mr. Modell still wished to
relocate, however, the league might
well have blocked the move, based on
the factors established and the anti-
trust certainty provided by this legis-
lation.

Of course, it is sometimes appro-
priate and even desirable for a team to

relocate, such as when the fans and
local business community do not ade-
quately appreciate and support their
team. My revenue-sharing requirement
would not stop such moves, but would
encourage professional sports to look
more to private funding than to public
subsidies in such cases.

Nor does this revenue-sharing re-
quirement stop a community from
using public funds to construct or im-
prove a stadium or arena if it wishes to
do so. The provision would require the
team using the facility to share reve-
nue only if the team receives financial
benefits as a result of the public ex-
penditures, such as rent abatement or
extra luxury suite income, which ex-
ceed the league average. In other
words, if the city chose to build or ren-
ovate a stadium, and used any addi-
tional revenues to repay the public ex-
penditures for the construction, those
new revenues would not be included in
any revenue-sharing arrangement.

As I indicated earlier, the recent
problems with franchise instability
have occurred largely in the National
Football League. It may be no coinci-
dence that since a $49 million antitrust
judgment was levied against the NFL
for trying to block the Raiders’ move
to Los Angeles in the 1980’s, football
has been more reluctant than basket-
ball and hockey to risk antitrust liti-
gation over the propriety of league ac-
tions. It should be noted that my legis-
lation does not require any league to
take any action, but simply provides
antitrust certainty to those leagues
which choose to comply with the bill’s
requirements. Some leagues may not
choose to participate initially.

Certainly this legislation should not
be taken as any indication that joint
conduct by a league in addressing fran-
chise movement or any other issue
would be illegal under the current
state of antitrust law. The conduct of a
league may very well be found lawful
under the antitrust laws when making
and enforcing rules governing franchise
relocation by its teams, without con-
sideration of this legislation. My bill
simply provides certainty to leagues
that choose to comply with its terms.

Finally, this bill does not limit its
antitrust clarification to the major
sports, but defines professional sports
league broadly. It should be noted,
however, that major league baseball is
excluded from the bill as long as base-
ball’s judicially created antitrust ex-
emption concerning franchise reloca-
tion remains in place. I would hasten
to add that franchise relocation issues
are expressly not affected by the sepa-
rate baseball legislation, S. 627, that I
introduced with Senator HATCH and
others, to limit baseball’s judicially
created antitrust exemption. Let me
repeat so there is no confusion: neither
this legislation I am introducing today,
nor our baseball legislation, S. 627,
which has passed both the Antitrust
Subcommittee and the full Judiciary
Committee, would in any way impact
baseball’s current ability to control

franchise movement. Indeed, this new
legislation along with S. 627 would go a
long way toward putting all profes-
sional sports on an even footing under
our Nation’s antitrust laws.

Mr. President, the instability of
sports franchises caused by large public
subsidies of professional sports raises
important issues which have a direct
and significant impact on the lives and
finances of most Americans. The Pro-
fessional Sports Antitrust Clarification
Act will help to resolve these concerns.

I send the bill to the desk and ask
unanimous consent that it be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1696
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Professional
Sports Antitrust Clarification Act of 1996’’.
SEC. 2. ACTIONS AUTHORIZED.

(a) IN GENERAL.—Notwithstanding any pro-
vision of the antitrust laws, and subject to
section 3 and subsection (b) of this section, a
professional sports league or its member
franchises may establish and enforce rules
and procedures for the purpose of deciding
whether a member franchise may change its
home territory.

(b) CONSTRUCTION.—Nothing in this section
shall be construed to exempt from the anti-
trust laws any conduct which would be un-
lawful under any antitrust law if engaged in
by a single entity.
SEC. 3. REQUIREMENTS FOR ANTITRUST PRO-

TECTION.
(a) IN GENERAL.—This Act applies to a pro-

fessional sports league and its member fran-
chises if such league—

(1) establishes applicable rules and proce-
dures to govern whether a member franchise
may change its home territory that are
available upon request to any interested
party;

(2) affords due process, including 180 days
notice and an opportunity to be heard, to in-
terested parties prior to deciding whether a
member franchise may change its home ter-
ritory; and

(3) promotes comparable economic oppor-
tunities by sharing revenue among member
franchises to account for disparities in reve-
nue received or costs saved due to direct or
indirect public benefits and subsidies, includ-
ing publicly financed facilities, rent abate-
ment, special tax treatment, favorable ar-
rangements for parking, concessions, and
other amenities, and other public benefits
not generally available to businesses as a
whole within the jurisdiction.

(b) RULES AND PROCEDURES.—Rules and
procedures established under subsection
(a)(1) shall require consideration of various
factors to protect the public interest, includ-
ing—

(1) the extent to which fan support for a
member franchise has been demonstrated
through attendance, ticket sales, and tele-
vision ratings, during the period in which
the member franchise played in its home ter-
ritory;

(2) the extent to which the member fran-
chise has, directly or indirectly, received
public financial support through publicly fi-
nanced facilities, rent abatement, special tax
treatment, favorable arrangements for park-
ing, concessions, and other amenities, and
any other public benefits not generally
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available to businesses as a whole within the
jurisdiction, and the extent to which such
support continues;

(3) the effect that relocation would have on
contracts, agreements, and understandings
between the member franchise and public
and private parties;

(4) the extent of any net operating losses
experienced by the member franchise in re-
cent years and the extent to which the mem-
ber franchise bears responsibility for such
losses; and

(5) any bona fide offer to purchase the
member franchise at fair market value, if
such offer includes the continued location of
such member franchise in its home territory.
SEC. 4. JUDICIAL REVIEW.

(a) STANDARD OF REVIEW.—The standard of
judicial review shall be de novo in any action
challenging the establishment and enforce-
ment of rules and procedures for deciding
whether a member franchise may change its
home territory, except that the reviewing
court shall give deference to actions of the
professional sports league regarding compli-
ance with paragraphs (1) and (3) of section
3(a).

(b) DECLARATORY ACTIONS.—A professional
sports league or any interested party may
seek a declaratory judgment with respect to
whether paragraphs (1) and (3) of section 3(a)
are adequately satisfied by the professional
sports league for this Act to apply.

(c) LIMITATION ON MONETARY DAMAGES.—A
judicial finding that a professional sports
league did not comply with any provision of
section 3 shall result only in further proceed-
ings by the professional sports league and
shall not result in liability under the anti-
trust laws or monetary damages, if—

(1) the professional sports league imple-
mented a revenue sharing plan in a good
faith attempt to comply with section 3(a)(3)
prior to the specific dispute in issue; or

(2) a prior declaratory judgment held that
the revenue sharing plan of the professional
sports league complied with section 3(a)(3).

(d) VENUE.—In any action challenging the
establishment and enforcement of rules and
procedures to decide whether a member fran-
chise may change its home territory, venue
shall be proper only in the United States
District Court for the District of Columbia,
except that—

(1) venue shall be proper only in the United
States District Court for the Southern Dis-
trict of New York if the existing or proposed
home territory of a member franchise is lo-
cated within 100 miles of the United States
District Court for the District of Columbia;
and

(2) venue shall be proper only in the United
States District Court for the Northern Dis-
trict of Illinois if—

(A) the existing home territory of a mem-
ber franchise is located within 100 miles of
the United States District Court for the Dis-
trict of Columbia or the Southern District of
New York; and

(B) the proposed home territory of the
member franchise is located within 100 miles
of the United States District Court for the
District of Columbia or the Southern Dis-
trict of New York.
SEC. 5. DEFINITIONS.

For purposes of this Act—
(1) the term ‘‘antitrust laws’’—
(A) has the same meaning as in subsection

(a) of the first section of the Clayton Act (15
U.S.C. 12(a)), except that such term includes
section 5 of the Federal Trade Commission
Act (15 U.S.C. 45) to the extent that such sec-
tion relates to unfair methods of competi-
tion; and

(B) includes any State law comparable to
the laws referred to in subparagraph (A);

(2) the terms ‘‘professional sports team’’,
‘‘team’’, ‘‘member franchise’’, and ‘‘fran-

chise’’ mean any team of professional ath-
letes that is a member of a professional
sports league;

(3) the terms ‘‘professional sports league’’
and ‘‘league’’ mean—

(A) an association of 2 or more professional
sports teams that governs the conduct of its
members and regulates the contests and ex-
hibitions in which such teams regularly en-
gage;

(B) whose decisions relating to franchise
relocation would otherwise be subject to the
antitrust laws; and

(C) that has combined franchise revenues
of more than $10,000,000 per year;

(4) the term ‘‘interested party’’ means the
member franchise at issue, local and State
government officials, owners and operators
of playing facilities, concessionaires, and
others whose business relations would be di-
rectly and significantly affected by the fran-
chise relocation at issue, and representatives
of organized civic and fan groups; and

(5) the term ‘‘playing facility’’ means the
stadium, arena, or other venue in which pro-
fessional sports teams regularly conduct
their contests and exhibitions.
SEC. 6. EFFECTIVE DATE.

This Act applies to any action occurring
on or after the date of enactment of this Act.
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ADDITIONAL COSPONSORS

S. 334

At the request of Mr. MCCONNELL,
the name of the Senator from Colorado
[Mr. CAMPBELL] was added as a cospon-
sor of S. 334, a bill to amend title I of
the Omnibus Crime Control and Safe
Streets Act of 1968 to encourage States
to enact a Law Enforcement Officers’
Bill of Rights, to provide standards and
protection for the conduct of internal
police investigations, and for other
purposes.

S. 673

At the request of Mrs. KASSEBAUM,
the name of the Senator from Alaska
[Mr. MURKOWSKI] was added as a co-
sponsor of S. 673, a bill to establish a
youth development grant program, and
for other purposes.

S. 773

At the request of Mrs. KASSEBAUM,
the name of the Senator from Min-
nesota [Mr. GRAMS] was added as a co-
sponsor of S. 773, a bill to amend the
Federal Food, Drug, and Cosmetic Act
to provide for improvements in the
process of approving and using animal
drugs, and for other purposes.

S. 837

At the request of Mr. WARNER, the
name of the Senator from Oklahoma
[Mr. INHOFE] was added as a cosponsor
of S. 837, a bill to require the Secretary
of the Treasury to mint coins in com-
memoration of the 250th anniversary of
the birth of James Madison.

S. 1002

At the request of Mr. CHAFEE, the
name of the Senator from Louisiana
[Mr. BREAUX] was added as a cosponsor
of S. 1002, a bill to amend the Internal
Revenue Code of 1986 to provide a cred-
it against income tax to individuals
who rehabilitate historic homes or who
are the first purchasers of rehabilitated
historic homes for use as a principal
residence.

S. 1493

At the request of Mr. LAUTENBERG,
the names of the Senator from Hawaii
[Mr. AKAKA], the Senator from Califor-
nia [Mrs. BOXER], the Senator from Ne-
vada [Mr. REID], the Senator from Wis-
consin [Mr. FEINGOLD], the Senator
from Wisconsin [Mr. KOHL], the Sen-
ator from Massachusetts [Mr. KERRY],
the Senator from Illinois [Mr. SIMON],
the Senator from Maryland [Ms. MI-
KULSKI], and the Senator from New Jer-
sey [Mr. BRADLEY] were added as co-
sponsors of S. 1493, a bill to amend title
18, United States Code, to prohibit cer-
tain interstate conduct relating to ex-
otic animals.

S. 1524

At the request of Mr. LAUTENBERG,
the name of the Senator from Washing-
ton [Mrs. MURRAY] was added as a co-
sponsor of S. 1524, a bill to amend title
49, United States Code, to prohibit
smoking on any scheduled airline
flight segment in intrastate, inter-
state, or foreign air transportation.

S. 1578

At the request of Mr. FRIST, the
names of the Senator from Massachu-
setts [Mr. KENNEDY], the Senator from
Idaho [Mr. KEMPTHORNE], the Senator
from New Mexico [Mr. DOMENICI], the
Senator from Illinois [Mr. SIMON], and
the Senator from Rhode Island [Mr.
PELL] were added as cosponsors of
S. 1578, a bill to amend the Individuals
with Disabilities Education Act to au-
thorize appropriations for fiscal years
1997 through 2002, and for other pur-
poses.

S. 1612

At the request of Mr. HELMS, the
name of the Senator from Alaska [Mr.
MURKOWSKI] was added as a cosponsor
of S. 1612, a bill to provide for increased
mandatory minimum sentences for
criminals possessing firearms, and for
other purposes.

S. 1628

At the request of Mr. BROWN, the
names of the Senator from Colorado
[Mr. CAMPBELL], and the Senator from
Alaska [Mr. MURKOWSKI] were added as
cosponsors of S. 1628, a bill to amend
title 17, United States Code, relating to
the copyright interests of certain musi-
cal performances, and for other pur-
poses.

S. 1660

At the request of Mr. GLENN, the
names of the Senator from Ohio [Mr.
DEWINE] and the Senator from Illinois
[Mr. SIMON] were added as cosponsors
of S. 1660, a bill to provide for ballast
water management to prevent the in-
troduction and spread of nonindigenous
species into the waters of the United
States, and for other purposes.

S. 1690

At the request of Mr. CONRAD, the
name of the Senator from Wisconsin
[Mr. KOHL] was added as a cosponsor of
S. 1690, a bill to provide a grace period
for the prohibition on Consolidated
Farm Service Agency lending to delin-
quent borrowers, and for other pur-
poses.
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SENATE JOINT RESOLUTION 21

At the request of Mr. THURMOND, his
name was added as a cosponsor of Sen-
ate Joint Resolution 21, a joint resolu-
tion proposing a constitutional amend-
ment to limit congressional terms.

At the request of Mr. THOMPSON, the
name of the Senator from Minnesota
[Mr. GRAMS] was added as a cosponsor
of Senate Joint Resolution 21, supra.

SENATE JOINT RESOLUTION 51

At the request of Mr. DOLE, the
names of the Senator from Michigan
[Mr. LEVIN] and the Senator from Colo-
rado [Mr. BROWN] were added as co-
sponsors of Senate Joint Resolution 51,
a joint resolution saluting and con-
gratulating Polish people around the
world as, on May 3, 1996, they com-
memorate the 205th anniversary of the
adoption of Poland’s first constitution.

SENATE CONCURRENT RESOLUTION 42

At the request of Mrs. KASSEBAUM,
the name of the Senator from Virginia
[Mr. ROBB] was added as a cosponsor of
Senate Concurrent Resolution 42, a
concurrent resolution concerning the
emancipation of the Iranian Baha’i
community.

SENATE RESOLUTION 226

At the request of Mr. DOMENICI, the
name of the Senator from Kentucky
[Mr. FORD] was added as a cosponsor of
Senate Resolution 226, a resolution to
proclaim the week of October 13
through October 19, 1996, as ‘‘National
Character Counts Week.’’

SENATE RESOLUTION 248

At the request of Mr. FEINGOLD, the
name of the Senator from Connecticut
[Mr. DODD] was added as a cosponsor of
Senate Resolution 248, a resolution re-
lating to the violence in Liberia.

AMENDMENT NO. 3693

At the request of Mr. THOMPSON the
name of the Senator from Michigan
[Mr. ABRAHAM] was added as a cospon-
sor of amendment No. 3693 proposed to
Senate Joint Resolution 21, a joint res-
olution proposing a constitutional
amendment to limit congressional
terms.

AMENDMENT NO. 3695

At the request of Mr. THOMPSON the
name of the Senator from Michigan
[Mr. ABRAHAM] was added as a cospon-
sor of amendment No. 3695 proposed to
Senate Joint Resolution 21, a joint res-
olution proposing a constitutional
amendment to limit congressional
terms.

AMENDMENT NO. 3697

At the request of Mr. THOMPSON the
name of the Senator from Michigan
[Mr. ABRAHAM] was added as a cospon-
sor of amendment No. 3697 proposed to
Senate Joint Resolution 21, a joint res-
olution proposing a constitutional
amendment to limit congressional
terms.

AMENDMENT NO. 3699

At the request of Mr. THOMPSON the
name of the Senator from Michigan
[Mr. ABRAHAM] was added as a cospon-
sor of amendment No. 3699 proposed to
Senate Joint Resolution 21, a joint res-

olution proposing a constitutional
amendment to limit congressional
terms.

f

SENATE CONCURRENT RESOLU-
TION 53 RELATIVE TO THE RE-
PUBLIC OF SIERRA LEONE

Mr. JEFFORDS (for himself, Mrs.
KASSEBAUM, Mr. SIMON, and Mr.
FEINGOLD) submitted the following con-
current resolution; which was referred
to the Committee on Foreign Rela-
tions:

S. CON. RES. 53

Whereas since 1991 the people of the Repub-
lic of Sierra Leone have endured a horrific
civil war that has killed thousands of indi-
viduals and displaced more than half the
population of the country;

Whereas for the first time in almost 30
years, the Republic of Sierra Leone held its
first truly democratic multiparty elections
to elect a president and parliament and put
an end to military rule;

Whereas the elections held on February 26,
1996, and the subsequent runoff election held
on March 15, 1996, were deemed by inter-
national and domestic observers to be free
and fair and legitimate expressions of the
will of the people of the Republic of Sierra
Leone;

Whereas success of the newly elected
democratic government led by President
Ahmad Tejan Kabbah could have a positive
effect on the West African neighbors of the
Republic of Sierra Leone; and

Whereas the historic event of democratic
multiparty elections in the Republic of Si-
erra Leone should be honored: Now, there-
fore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That the Congress—

(1) congratulates the people of the Repub-
lic of Sierra Leone for holding their first
democratic multiparty presidential and par-
liamentary elections in nearly 30 years;

(2) encourages all people of the Republic of
Sierra Leone to continue to negotiate an end
to the civil war and work together after tak-
ing the critical first step of holding demo-
cratic elections in that country;

(3) reaffirms the commitment of the Unit-
ed States to help nations move toward free-
dom and democracy; and

(4) further reaffirms that the United States
is committed to encouraging peace, democ-
racy, and economic development on the Afri-
can continent.

∑ Mr. JEFFORDS. Mr. President, I am
submitting for myself and several of
my colleagues a concurrent resolution
recognizing the people of the Republic
of Sierra Leone for their recent elec-
tions and democratic transition. The
elections held this February and March
were the first multiparty democratic
elections in Sierra Leone in almost 30
years. They marked what could well be
the key turning point in the civil war
which has tormented Sierra Leone
since 1991. In the face of ongoing civil
war and violence, Sierra Leoneans—
SEE-AIR-AH LEE-OH-NEE-UNS—
turned out in impressive numbers to
vote, literally putting their lives on
the line for democracy. They clearly
believed that the ballot is more power-
ful than the bullet, and voted to end
military rule and the rule of the gun.
Their courage and resolve remind us of
the blessings of democracy and liberty

which we so often take for granted in
the United States. This example is par-
ticularly timely for us in this year of
American elections.

As well as helping move Sierra Leone
toward a peaceful resolution of its own
civil conflict, this successful transition
from military rule to democracy can
serve as a positive example for the re-
gion. Sierra Leone’s potential role in
the region was underlined last week
during the tragic events in Liberia.
The new government of Sierra Leone
allowed the United States to use the
airport in Freetown as a transit point
for the evacuation of Americans and
third country nationals from Liberia.
We are grateful for this assistance.

I also wish to take this opportunity
to recognize the important contribu-
tion of the various Americans involved
in Sierra Leone’s transition, notably
the United States Embassy in Free-
town led by Ambassador John Hirsch,
and the African-American Institute,
which sent a nonpartisan election ob-
servation group to monitor the elec-
tions throughout Sierra Leone and
train local monitors for this and future
democratic elections there.

I have long believed that there are
many positive developments in Africa,
and that they often are overshadowed
by the problems and crises. It is my
pleasure today to be able to recognize
one such positive development, and in
that spirit, I hope that my colleagues
in the Senate and in the House will
join me and my colleagues to pass this
resolution congratulating the Republic
of Sierra Leone on its democratic tran-
sition.∑
∑ Mrs. KASSEBAUM. Mr. President, I
am pleased to join with Senator JEF-
FORDS, Senator FEINGOLD, and others in
submitting this resolution commend-
ing the people of Sierra Leone on their
successful transition to democracy.

At a time of much instability in west
Africa—from Liberia, to the Gambia,
to Nigeria—the changes in Sierra
Leone represent a beacon of hope for
the region.

Many people questioned the wisdom
of proceeding with a multi-party elec-
tion in the midst of a civil war, but the
people of Sierra Leone would not be de-
nied their opportunity to vote. They
stood in line for many hours, desperate
to cast their ballot. Their will was
strong: the military simply had to go.
Through their determination, the elec-
tion succeeded, and on March 29, 1996,
the military handed over power to a
democratically elected head of state.

Mr. President, I am pleased to join
with my distinguished colleagues in
congratulating the new President,
Ahmad Tejan Kabbah, on his election.
He brings to the job a distinguished
background in international affairs,
and I believe is well prepared to lead
Sierra Leone from its troubled past to
a prosperous and peaceful future. It is
my hope that the Senate Foreign Rela-
tions Committee will soon be able to
welcome the new President to Wash-
ington.
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The head of the Interim National

Election Commission, Mr. James
Jonah, also deserves special congratu-
lations. Under extremely difficult cir-
cumstances—from financial to
logistical to political—Mr. Jonah guid-
ed his country toward democracy and
civilian rule. His steady hand contrib-
uted greatly to the success of the proc-
ess.

I also want to pay special tribute to
the United States Ambassador to Si-
erra Leone, John Hirsch. Despite lim-
ited resources, Ambassador Hirsch
played a critically important role in
pushing for democratic change. We
often fail to recognize our skilled dip-
lomats in small embassies like Free-
town, but their dedicated efforts are
extremely important and appreciated.

Finally, I want to commend the
former military ruler of the country,
Julius Amaada Bio, for respecting the
results of the elections. Until the last
moment, many questioned whether the
military would actually hand over
power. Of course, many military rul-
ers—including some in west Africa—
have ignored elections. But Brigadier
Bio demonstrated statesmanlike lead-
ership in guiding his country to democ-
racy, and I believe history will look
upon him kindly.

Mr. President, the path ahead for Si-
erra Leone will not be easy. While a
tentative cease-fire holds, instability
continues to plague the Sierra Leonian
countryside. I hope the Revolutionary
United Front [RUF] will negotiate in
good faith with the new President of
the country and that a lasting peace
agreement can soon be reached. The
time for fighting is over as Sierra
Leone moves toward a new era.

At the same time, reform of the mili-
tary must be a top priority. There is
little doubt that the people of Sierra
Leone lack confidence in the integrity
and professionalism of their own pro-
tectors. That must change.

As the peace process moves forward,
the South African mercenaries should
also return to their homes. As I told
Chairman Strasser, the former head of
state, during his visit to Washington
last October, the continued presence of
mercenaries will only contribute to in-
stability over the long-run.

While elections are important, Sierra
Leone must get back on its feet eco-
nomically for democracy to take root.
The civil war and instability have dev-
astated the formal economy. But Si-
erra Leone is gifted with many natural
resources and great beauty. I urge the
new government to work closely with
the international financial institutions
to move the economy forward, and I
urge our Government to closely exam-
ine what contribution we can make to
Sierra Leone’s recovery.

Mr. President, as chair of the Africa
subcommittee, many people ask wheth-
er I get frustrated watching events in
Africa—and sometimes I do. But for
every Rwanda or Liberia, there is a
South Africa, a Mozambique, or even—
as we recognize today—a Sierra Leone.

Again, I congratulate the people of
Sierra Leone on their historic election
and am pleased to join my colleagues
in cosponsoring this important resolu-
tion.∑

f

SENATE RESOLUTION 242—TO PRO-
VIDE FOR THE APPROVAL OF
FINAL REGULATIONS

Mr. WARNER submitted the follow-
ing resolution; which was considered
and agreed to on April 15, 1996:

S. RES. 242
Resolved, That the following regulations is-

sued by the Office of Compliance on January
22, 1996 are hereby approved as follows:
PART 825—FAMILY AND MEDICAL LEAVE
825.1 Purpose and scope.
825.2 [Reserved].
SUBPART A—WHAT IS THE FAMILY AND MEDI-

CAL LEAVE ACT, AND TO WHOM DOES IT
APPLY UNDER THE CONGRESSIONAL ACCOUNT-
ABILITY ACT?

825.100 What is the Family and Medical
Leave Act?

825.101 What is the purpose of the FMLA?
825.102 When are the FMLA and the CAA ef-

fective for covered employees
and employing offices?

825.103 How does the FMLA, as made appli-
cable by the CAA, affect leave
in progress on, or taken before,
the effective date of the CAA?

825.104 What employing offices are covered
by the FMLA, as made applica-
ble by the CAA?

825.105 [Reserved].
825.106 How is ‘‘joint employment’’ treated

under the FMLA as made appli-
cable by the CAA?

825.107—825.109 [Reserved].
825.110 Which employees are ‘‘eligible’’ to

take FMLA leave under these
regulations?

825.111 [Reserved].
825.112 Under what kinds of circumstances

are employing offices required
to grant family or medical
leave?

825.113 What do ‘‘spouse’’, ‘‘parent’’, and
‘‘son or daughter’’ mean for
purposes of an employee quali-
fying to take FMLA leave?

825.114 What is a ‘‘serious health condition’’
entitling an employee to FMLA
leave?

825.115 What does it mean that ‘‘the em-
ployee is unable to perform the
(functions of the position of the
employee’’?

825.116 What does it mean that an employee
is ‘‘needed to care for’’ a family
member?

825.117 For an employee seeking intermit-
tent FMLA leave or leave on a
reduced leave schedule, what is
meant by ‘‘the medical neces-
sity for’’ such leave?

825.118 What is a ‘‘health care provider’’?
SUBPART B—WHAT LEAVE IS AN EMPLOYEE

ENTITLED TO TAKE UNDER THE FAMILY AND
MEDICAL LEAVE ACT, AS MADE APPLICABLE
BY THE CONGRESSIONAL ACCOUNTABILITY
ACT?

825.200 How much leave may an employee
take?

825.201 If leave is taken for the birth of a
child, or for placement of a
child for adoption or foster
care, when must the leave be
concluded?

825.202 How much leave may a husband and
wife take if they are employed
by the same employing office?

825.203 Does FMLA leave have to be taken
all at once, or can it be taken
in parts?

825.204 May an employing office transfer an
employee to an ‘‘alternative po-
sition’’ in order to accommo-
date intermittent leave or a re-
duced leave schedule?

825.205 How does one determine the amount
of leave used where an em-
ployee takes leave intermit-
tently or on a reduced leave
schedule?

825.206 May an employing office deduct
hourly amounts from an em-
ployee’s salary, when providing
unpaid leave under FMLA, as
made applicable by the CAA,
without affecting the employ-
ee’s qualification for exemption
as an executive, administrative,
or professional employee, or
when utilizing the fluctuating
workweek method for payment
of overtime, under the Fair
Labor Standards Act?

825.207 Is FMLA leave paid or unpaid?
825.208 Under what circumstances may an

employing office designate
leave, paid or unpaid, as FMLA
leave and, as a result, enable
leave to be counted against the
employee’s total FMLA leave
entitlement?

825.209 Is an employee entitled to benefits
while using FMLA leave?

825.210 How may employees on FMLA leave
pay their share of group health
benefit premiums?

825.211 What special health benefits mainte-
nance rules apply to multi-em-
ployer health plans?

825.212 What are the consequences of an em-
ployee’s failure to make timely
health plan premium pay-
ments?

825.213 May an employing office recover
costs it incurred for maintain-
ing ‘‘group health plan’’ or
other non-health benefits cov-
erage during FMLA leave?

825.214 What are an employee’s rights on re-
turning to work from FMLA
leave?

825.215 What is an equivalent position?
825.216 Are there any limitations on an em-

ploying office’s obligation to
reinstate an employee?

825.217 What is a ‘‘key employee’’?
825.218 What does ‘‘substantial and grievous

economic injury’’ mean?
825.219 What are the rights of a key em-

ployee?
825.220 How are employees protected who

request leave or otherwise as-
sert FMLA rights?

SUBPART C—HOW DO EMPLOYEES LEARN OF
THEIR RIGHTS AND OBLIGATIONS UNDER THE
FMLA, AS MADE APPLICABLE BY THE CAA,
AND WHAT CAN AN EMPLOYING OFFICE RE-
QUIRE OF AN EMPLOYEE?

825.300 [Reserved].
825.301 What notices to employees are re-

quired of employing offices
under the FMLA as made appli-
cable by the CAA?

825.302 What notice does an employee have
to give an employing office
when the need for FMLA leave
is foreseeable?

825.303 What are the requirements for an
employee to furnish notice to
an employing office where the
need for FMLA leave is not
foreseeable?

825.304 What recourse do employing offices
have if employees fail to pro-
vide the required notice?
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825.305 When must an employee provide

medical certification to support
FMLA leave?

825.306 How much information may be re-
quired in medical certifications
of a serious health condition?

825.307 What may an employing office do if
it questions the adequacy of a
medical certification?

825.308 Under what circumstances may an
employing office request subse-
quent recertifications of medi-
cal conditions?

825.309 What notice may an employing of-
fice require regarding an em-
ployee’s intent to return to
work?

825.310 Under what circumstances may an
employing office require that
an employee submit a medical
certification that the employee
is able (or unable) to return to
work (i.e., a ‘‘fitness-for-duty’’
report)?

825.311 What happens if an employee fails to
satisfy the medical certifi-
cation and/or recertification re-
quirements?

825.312 Under what circumstances may an
employing office refuse to pro-
vide FMLA leave or reinstate-
ment to eligible employees?

SUBPART D—WHAT ENFORCEMENT
MECHANISMS DOES THE CAA PROVIDE?

825.400 What can employees do who believe
that their rights under the
FMLA as made applicable by
the CAA have been violated?

825.401—825.404 [Reserved].
SUBPART E—[RESERVED]

SUBPART F—WHAT SPECIAL RULES APPLY TO
EMPLOYEES OF SCHOOLS?

825.600 To whom do the special rules apply?
825.601 What limitations apply to the tak-

ing of intermittent leave or
leave on a reduced leave sched-
ule?

825.602 What limitations apply to the tak-
ing of leave near the end of an
academic term?

825.603 Is all leave taken during ‘‘periods of
a particular duration’’ counted
against the FMLA leave enti-
tlement?

825.604 What special rules apply to restora-
tion to ‘‘an equivalent posi-
tion’’?

SUBPART G—HOW DO OTHER LAWS, EMPLOY-
ING OFFICE PRACTICES, AND COLLECTIVE
BARGAINING AGREEMENTS AFFECT EM-
PLOYEE RIGHTS UNDER THE FMLA AS MADE
APPLICABLE BY THE CAA?

825.700 What if an employing office provides
more generous benefits than re-
quired by FMLA as Made Appli-
cable by the CAA?

825.701 [Reserved].
825.702 How does FMLA affect anti-discrimi-

nation laws as applied by sec-
tion 201 of the CAA?

SUBPART H—DEFINITIONS

825.800 Definitions.
Appendix A to Part 825—[Reserved].
Appendix B to Part 825—Certification of

Physician or Practitioner.
Appendix C to Part 825—[Reserved].
Appendix D to Part 825—Prototype Notice:

Employing Office Response to
Employee Request for Family
and Medical Leave.

Appendix E to Part 825—[Reserved].
PART 825—FAMILY AND MEDICAL LEAVE
§ 825.1 Purpose and scope

(a) Section 202 of the Congressional Ac-
countability Act (CAA) (2 U.S.C. 1312) applies

the rights and protections of sections 101
through 105 of the Family and Medical Leave
Act of 1993 (FMLA) (29 U.S.C. 2611–2615) to
covered employees. (The term ‘‘covered em-
ployee’’ is defined in section 101(3) of the
CAA (2 U.S.C. 1301(3)). See § 825.800 of these
regulations for that definition.) The purpose
of this part is to set forth the regulations to
carry out the provisions of section 202 of the
CAA.

(b) These regulations are issued by the
Board of Directors, Office of Compliance,
pursuant to sections 202(d) and 304 of the
CAA, which direct the Board to promulgate
regulations implementing section 202 that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 202 of the
CAA] except insofar as the Board may deter-
mine, for good cause shown . . . that a modi-
fication of such regulations would be more
effective for the implementation of the
rights and protections under this section’’.
The regulations issued by the Board herein
are on all matters for which section 202 of
the CAA requires regulations to be issued.
Specifically, it is the Board’s considered
judgment, based on the information avail-
able to it at the time of the promulgation of
these regulations, that, with the exception of
regulations adopted and set forth herein,
there are no other ‘‘substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 202 of the
CAA]’’.

(c) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.
§ 825.2 [Reserved]
SUBPART A—WHAT IS THE FAMILY AND MEDI-

CAL LEAVE ACT, AND TO WHOM DOES IT
APPLY UNDER THE CONGRESSIONAL ACCOUNT-
ABILITY ACT?

§ 825.100 What is the Family and Medical
Leave Act?
(a) The Family and Medical Leave Act of

1993 (FMLA), as made applicable by the Con-
gressional Accountability Act (CAA), allows
‘‘eligible’’ employees of an employing office
to take job-protected, unpaid leave, or to
substitute appropriate paid leave if the em-
ployee has earned or accrued it, for up to a
total of 12 workweeks in any 12 months be-
cause of the birth of a child and to care for
the newborn child, because of the placement
of a child with the employee for adoption or
foster care, because the employee is needed
to care for a family member (child, spouse,
or parent) with a serious health condition, or
because the employee’s own serious health
condition makes the employee unable to per-
form the functions of his or her job (see
§ 825.306(b)(4)). In certain cases, this leave
may be taken on an intermittent basis rath-
er than all at once, or the employee may
work a part-time schedule.

(b) An employee on FMLA leave is also en-
titled to have health benefits maintained
while on leave as if the employee had contin-
ued to work instead of taking the leave. If an
employee was paying all or part of the pre-
mium payments prior to leave, the employee
would continue to pay his or her share dur-

ing the leave period. The employing office or
a disbursing or other financial office of the
Senate may recover its share only if the em-
ployee does not return to work for a reason
other than the serious health condition of
the employee or the employee’s immediate
family member, or another reason beyond
the employee’s control.

(c) An employee generally has a right to
return to the same position or an equivalent
position with equivalent pay, benefits and
working conditions at the conclusion of the
leave. The taking of FMLA leave cannot re-
sult in the loss of any benefit that accrued
prior to the start of the leave.

(d) The employing office has a right to 30
days advance notice from the employee
where practicable. In addition, the employ-
ing office may require an employee to sub-
mit certification from a health care provider
to substantiate that the leave is due to the
serious health condition of the employee or
the employee’s immediate family member.
Failure to comply with these requirements
may result in a delay in the start of FMLA
leave. Pursuant to a uniformly applied pol-
icy, the employing office may also require
that an employee present a certification of
fitness to return to work when the absence
was caused by the employee’s serious health
condition (see § 825.311(c)). The employing of-
fice may delay restoring the employee to
employment without such certificate relat-
ing to the health condition which caused the
employee’s absence.
§ 825.101 What is the purpose of the FMLA?

(a) FMLA is intended to allow employees
to balance their work and family life by tak-
ing reasonable unpaid leave for medical rea-
sons, for the birth or adoption of a child, and
for the care of a child, spouse, or parent who
has a serious health condition. The FMLA is
intended to balance the demands of the
workplace with the needs of families, to pro-
mote the stability and economic security of
families, and to promote national interests
in preserving family integrity. It was in-
tended that the FMLA accomplish these pur-
poses in a manner that accommodates the le-
gitimate interests of employers, and in a
manner consistent with the Equal Protec-
tion Clause of the Fourteenth Amendment in
minimizing the potential for employment
discrimination on the basis of sex, while pro-
moting equal employment opportunity for
men and women.

(b) The enactment of FMLA was predicated
on two fundamental concerns ‘‘the needs of
the American workforce, and the develop-
ment of high-performance organizations’’.
Increasingly, America’s children and elderly
are dependent upon family members who
must spend long hours at work. When a fam-
ily emergency arises, requiring workers to
attend to seriously-ill children or parents, or
to newly-born or adopted infants, or even to
their own serious illness, workers need reas-
surance that they will not be asked to
choose between continuing their employ-
ment, and meeting their personal and family
obligations or tending to vital needs at
home.

(c) The FMLA is both intended and ex-
pected to benefit employers as well as their
employees. A direct correlation exists be-
tween stability in the family and productiv-
ity in the workplace. FMLA will encourage
the development of high-performance organi-
zations. When workers can count on durable
links to their workplace they are able to
make their own full commitments to their
jobs. The record of hearings on family and
medical leave indicate the powerful produc-
tive advantages of stable workplace relation-
ships, and the comparatively small costs of
guaranteeing that those relationships will
not be dissolved while workers attend to
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pressing family health obligations or their
own serious illness.
§ 825.102 When are the FMLA and the CAA

effective for covered employees and em-
ploying offices?
(a) The rights and protection of sections

101 through 105 of the FMLA have applied to
certain Senate employees and certain em-
ploying offices of the Senate since August 5,
1993 (see section 501 of FMLA).

(b) The rights and protection of sections
101 through 105 of the FMLA have applied to
any employee in an employment position
and any employment authority of the House
of Representatives since August 5, 1993 (see
section 502 of FMLA).

(c) The rights and protections of sections
101 through 105 of the FMLA have applied to
certain employing offices and covered em-
ployees other than those referred to in para-
graphs (a) and (b) of this section for certain
periods since August 5, 1993 (see, e.g., title V
of the FMLA, sections 501 and 502).

(d) The provisions of section 202 of the CAA
that apply rights and protections of the
FMLA to covered employees are effective on
January 23, 1996.

(e) The period prior to the effective date of
the application of FMLA rights and protec-
tions under the CAA must be considered in
determining employee eligibility.
§ 825.103 How does the FMLA, as made ap-

plicable by the CAA, affect leave in
progress on, or taken before, the effective
date of the CAA?
(a) An eligible employee’s right to take

FMLA leave began on the date that the
rights and protections of the FMLA first
went into effect for the employing office and
employee (see § 825.102(a)). Any leave taken
prior to the date on which the rights and
protections of the FMLA first became effec-
tive for the employing office from which the
leave was taken may not be counted for pur-
poses of the FMLA as made applicable by the
CAA. If leave qualifying as FMLA leave was
underway prior to the effective date of the
FMLA for the employing office from which
the leave was taken and continued after the
FMLA’s effective date for that office, only
that portion of leave taken on or after the
FMLA’s effective date may be counted
against the employee’s leave entitlement
under the FMLA, as made applicable by the
CAA.

(b) If an employing office-approved leave is
underway when the application of the FMLA
by the CAA takes effect, no further notice
would be required of the employee unless the
employee requests an extension of the leave.
For leave which commenced on the effective
date or shortly thereafter, such notice must
have been given which was practicable, con-
sidering the foreseeability of the need for
leave and the effective date.

(c) Starting on January 23, 1996, an em-
ployee is entitled to FMLA leave under these
regulations if the reason for the leave is
qualifying under the FMLA, as made appli-
cable by the CAA, even if the event occasion-
ing the need for leave (e.g., the birth of a
child) occurred before such date (so long as
any other requirements are satisfied).
§ 825.104 What employing offices are cov-

ered by the FMLA, as made applicable by
the CAA?
(a) The FMLA, as made applicable by the

CAA, covers all employing offices. As used in
the CAA, the term ‘‘employing office’’
means—

(1) the personal office of a Member of the
House of Representatives or of a Senator;

(2) a committee of the House of Represent-
atives or the Senate or a joint committee;

(3) any other office headed by a person
with the final authority to appoint, hire, dis-

charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

(4) the Capitol Guide Board, the Capitol
Police Board, the Congressional Budget Of-
fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
the Office of Compliance, and the Office of
Technology Assessment.

(b) [Reserved]
(c) Separate entities will be deemed to be

parts of a single employer for purposes of the
FMLA, as made applicable by the CAA, if
they meet the ‘‘integrated employer’’ test. A
determination of whether or not separate en-
tities are an integrated employer is not de-
termined by the application of any single
criterion, but rather the entire relationship
is to be reviewed in its totality. Factors con-
sidered in determining whether two or more
entities are an integrated employer include:

(i) Common management;
(ii) Interrelation between operations;
(iii) Centralized control of labor relations;

and
(iv) Degree of common financial control.

§ 825.105 [Reserved]
§ 825.106 How is ‘‘joint employment’’ treated

under the FMLA as made applicable by the
CAA?
(a) Where two or more employing offices

exercise some control over the work or work-
ing conditions of the employee, the employ-
ing offices may be joint employers under
FMLA, as made applicable by the CAA.
Where the employee performs work which si-
multaneously benefits two or more employ-
ing offices, or works for two or more employ-
ing offices at different times during the
workweek, a joint employment relationship
generally will be considered to exist in situa-
tions such as:

(1) Where there is an arrangement between
employing offices to share an employee’s
services or to interchange employees;

(2) Where one employing office acts di-
rectly or indirectly in the interest of the
other employing office in relation to the em-
ployee; or

(3) Where the employing offices are not
completely disassociated with respect to the
employee’s employment and may be deemed
to share control of the employee, directly or
indirectly, because one employing office con-
trols, is controlled by, or is under common
control with the other employing office.

(b) A determination of whether or not a
joint employment relationship exists is not
determined by the application of any single
criterion, but rather the entire relationship
is to be viewed in its totality. For example,
joint employment will ordinarily be found to
exist when—

(1) an employee, who is employed by an
employing office other than the personal of-
fice of a Member of the House of Representa-
tives or of a Senator, is under the actual di-
rection and control of the Member of the
House of Representatives or Senator; or

(2) two or more employing offices employ
an individual to work on common issues or
other matters for both or all of them.

(c) When employing offices employ a cov-
ered employee jointly, they may designate
one of themselves to be the primary employ-
ing office, and the other or others to be the
secondary employing office(s). Such a des-
ignation shall be made by written notice to
the covered employee.

(d) If an employing office is designated a
primary employing office pursuant to para-
graph (c) of this section, only that employ-
ing office is responsible for giving required
notices to the covered employee, providing
FMLA leave, and maintenance of health ben-
efits. Job restoration is the primary respon-

sibility of the primary employing office, and
the secondary employing office(s) may, sub-
ject to the limitations in § 825.216, be respon-
sible for accepting the employee returning
from FMLA leave.

(e) If employing offices employ an em-
ployee jointly, but fail to designate a pri-
mary employing office pursuant to para-
graph (c) of this section, then all of these
employing offices shall be jointly and sever-
ally liable for giving required notices to the
employee, for providing FMLA leave, for as-
suring that health benefits are maintained,
and for job restoration. The employee may
give notice of need for FMLA leave, as de-
scribed in §§ 825.302 and 825.303, to whichever
of these employing offices the employee
chooses. If the employee makes a written re-
quest for restoration to one of these employ-
ing offices, that employing office shall be
primarily responsible for job restoration, and
the other employing office(s) may, subject to
the limitations in § 825.216, be responsible for
accepting the employee returning from
FMLA leave.
§ 825.107 [Reserved]
§ 825.108 [Reserved]
§ 825.109 [Reserved]
§ 825.110 Which employees are ‘‘eligible’’ to

take FMLA leave under these regulations?
(a) An ‘‘eligible employee’’ under these

regulations means a covered employee who
has been employed in any employing office
for 12 months and for at least 1,250 hours of
employment during the previous 12 months.

(b) The 12 months an employee must have
been employed by any employing office need
not be consecutive months. If an employee
worked for two or more employing offices se-
quentially, the time worked will be aggre-
gated to determine whether it equals 12
months. If an employee is maintained on the
payroll for any part of a week, including any
periods of paid or unpaid leave (sick, vaca-
tion) during which other benefits or com-
pensation are provided by the employer (e.g.,
workers’ compensation, group health plan
benefits, etc.), the week counts as a week of
employment. For purposes of determining
whether intermittent/occasional/casual em-
ployment qualifies as ‘‘at least 12 months’’,
52 weeks is deemed to be equal to 12 months.

(c) If an employee was employed by two or
more employing offices, either sequentially
or concurrently, the hours of service will be
aggregated to determine whether the mini-
mum of 1,250 hours has been reached. Wheth-
er an employee has worked the minimum
1,250 hours of service is determined according
to the principles established under the Fair
Labor Standards Act (FLSA), as applied by
section 203 of the CAA (2 U.S.C. 1313), for de-
termining compensable hours of work. The
determining factor is the number of hours an
employee has worked for one or more em-
ploying offices. The determination is not
limited by methods of record-keeping, or by
compensation agreements that do not accu-
rately reflect all of the hours an employee
has worked for or been in service to the em-
ploying office. Any accurate accounting of
actual hours worked may be used. For this
purpose, full-time teachers (see § 825.800 for
definition) of an elementary or secondary
school system, or institution of higher edu-
cation, or other educational establishment
or institution are deemed to meet the 1,250
hour test. An employing office must be able
to clearly demonstrate that such an em-
ployee did not work 1,250 hours during the
previous 12 months in order to claim that
the employee is not ‘‘eligible’’ for FMLA
leave.

(d) The determinations of whether an em-
ployee has worked for any employing office
for at least 1,250 hours in the previous 12
months and has been employed by any em-
ploying office for a total of at least 12
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months must be made as of the date leave
commences. The ‘‘previous 12 months’’
means the 12 months immediately preceding
the commencement of the leave. If an em-
ployee notifies the employing office of need
for FMLA leave before the employee meets
these eligibility criteria, the employing of-
fice must either confirm the employee’s eli-
gibility based upon a projection that the em-
ployee will be eligible on the date leave
would commence or must advise the em-
ployee when the eligibility requirement is
met. If the employing office confirms eligi-
bility at the time the notice for leave is re-
ceived, the employing office may not subse-
quently challenge the employee’s eligibility.
In the latter case, if the employing office
does not advise the employee whether the
employee is eligible as soon as practicable
(i.e., two business days absent extenuating
circumstances) after the date employee eligi-
bility is determined, the employee will have
satisfied the notice requirements and the no-
tice of leave is considered current and out-
standing until the employing office does ad-
vise. If the employing office fails to advise
the employee whether the employee is eligi-
ble prior to the date the requested leave is to
commence, the employee will be deemed eli-
gible. The employing office may not, then,
deny the leave. Where the employee does not
give notice of the need for leave more than
two business days prior to commencing
leave, the employee will be deemed to be eli-
gible if the employing office fails to advise
the employee that the employee is not eligi-
ble within two business days of receiving the
employee’s notice.

(e) The period prior to the effective date of
the application of FMLA rights and protec-
tions under the CAA must be considered in
determining employee’s eligibility.

(f) [Reserved]
§ 825.111 [Reserved]
§ 825.112 Under what kinds of circumstances

are employing offices required to grant
family or medical leave?
(a) Employing offices are required to grant

leave to eligible employees:
(1) For birth of a son or daughter, and to

care for the newborn child;
(2) For placement with the employee of a

son or daughter for adoption or foster care;
(3) To care for the employee’s spouse, son,

daughter, or parent with a serious health
condition; and

(4) Because of a serious health condition
that makes the employee unable to perform
the functions of the employee’s job.

(b) The right to take leave under FMLA as
made applicable by the CAA applies equally
to male and female employees. A father, as
well as a mother, can take family leave for
the birth, placement for adoption or foster
care of a child.

(c) Circumstances may require that FMLA
leave begin before the actual date of birth of
a child. An expectant mother may take
FMLA leave pursuant to paragraph (a)(4) of
this section before the birth of the child for
prenatal care or if her condition makes her
unable to work.

(d) Employing offices are required to grant
FMLA leave pursuant to paragraph (a)(2) of
this section before the actual placement or
adoption of a child if an absence from work
is required for the placement for adoption or
foster care to proceed. For example, the em-
ployee may be required to attend counseling
sessions, appear in court, consult with his or
her attorney or the doctor(s) representing
the birth parent, or submit to a physical ex-
amination. The source of an adopted child
(e.g., whether from a licensed placement
agency or otherwise) is not a factor in deter-
mining eligibility for leave for this purpose.

(e) Foster care is 24-hour care for children
in substitution for, and away from, their par-

ents or guardian. Such placement is made by
or with the agreement of the State as a re-
sult of a voluntary agreement between the
parent or guardian that the child be removed
from the home, or pursuant to a judicial de-
termination of the necessity for foster care,
and involves agreement between the State
and foster family that the foster family will
take care of the child. Although foster care
may be with relatives of the child, State ac-
tion is involved in the removal of the child
from parental custody.

(f) In situations where the employer/em-
ployee relationship has been interrupted,
such as an employee who has been on layoff,
the employee must be recalled or otherwise
be re-employed before being eligible for
FMLA leave. Under such circumstances, an
eligible employee is immediately entitled to
further FMLA leave for a qualifying reason.

(g) FMLA leave is available for treatment
for substance abuse provided the conditions
of § 825.114 are met. However, treatment for
substance abuse does not prevent an employ-
ing office from taking employment action
against an employee. The employing office
may not take action against the employee
because the employee has exercised his or
her right to take FMLA leave for treatment.
However, if the employing office has an es-
tablished policy, applied in a non-discrimina-
tory manner that has been communicated to
all employees, that provides under certain
circumstances an employee may be termi-
nated for substance abuse, pursuant to that
policy the employee may be terminated
whether or not the employee is presently
taking FMLA leave. An employee may also
take FMLA leave to care for an immediate
family member who is receiving treatment
for substance abuse. The employing office
may not take action against an employee
who is providing care for an immediate fam-
ily member receiving treatment for sub-
stance abuse.
§ 825.113 What do ‘‘spouse’’, ‘‘parent’’, and

‘‘son or daughter’’ mean for purposes of an
employee qualifying to take FMLA leave?
(a) Spouse means a husband or wife as de-

fined or recognized under State law for pur-
poses of marriage in the State where the em-
ployee resides, including common law mar-
riage in States where it is recognized.

(b) Parent means a biological parent or an
individual who stands or stood in loco
parentis to an employee when the employee
was a son or daughter as defined in (c) below.
This term does not include parents ‘‘in law’’.

(c) Son or daughter means a biological,
adopted, or foster child, a stepchild, a legal
ward, or a child of a person standing in loco
parentis, who is either under age 18, or age 18
or older and ‘‘incapable of self-care because
of a mental or physical disability’’.

(1) ‘‘Incapable of self-care’’ means that the
individual requires active assistance or su-
pervision to provide daily self-care in three
or more of the ‘‘activities of daily living’’
(ADLs) or ‘‘instrumental activities of daily
living’’ (IADLs). Activities of daily living in-
clude adaptive activities such as caring ap-
propriately for one’s grooming and hygiene,
bathing, dressing and eating. Instrumental
activities of daily living include cooking,
cleaning, shopping, taking public transpor-
tation, paying bills, maintaining a residence,
using telephones and directories, using a
post office, etc.

(2) ‘‘Physical or mental disability’’ means
a physical or mental impairment that sub-
stantially limits one or more of the major
life activities of an individual. See the Amer-
icans with Disabilities Act (ADA), as made
applicable by section 201(a)(3) of the CAA (2
U.S.C. 1311(a)(3)).

(3) Persons who are ‘‘in loco parentis’’ in-
clude those with day-to-day responsibilities

to care for and financially support a child or,
in the case of an employee, who had such re-
sponsibility for the employee when the em-
ployee was a child. A biological or legal rela-
tionship is not necessary.

(d) For purposes of confirmation of family
relationship, the employing office may re-
quire the employee giving notice of the need
for leave to provide reasonable documenta-
tion or statement of family relationship.
This documentation may take the form of a
simple statement from the employee, or a
child’s birth certificate, a court document,
etc. The employing office is entitled to ex-
amine documentation such as a birth certifi-
cate, etc., but the employee is entitled to the
return of the official document submitted for
this purpose.
§ 825.114 What is a ‘‘serious health condi-

tion’’ entitling an employee to FMLA leave?
(a) For purposes of FMLA, ‘‘serious health

condition’’ entitling an employee to FMLA
leave means an illness, injury, impairment,
or physical or mental condition that in-
volves:

(1) Inpatient care (i.e., an overnight stay)
in a hospital, hospice, or residential medical
care facility, including any period of inca-
pacity (for purposes of this section, defined
to mean inability to work, attend school or
perform other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom), or any sub-
sequent treatment in connection with such
inpatient care; or

(2) Continuing treatment by a health care
provider. A serious health condition involv-
ing continuing treatment by a health care
provider includes any one or more of the fol-
lowing:

(i) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, and any subsequent treat-
ment or period of incapacity relating to the
same condition, that also involves:

(A) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(B) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

(ii) Any period of incapacity due to preg-
nancy, or for prenatal care.

(iii) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(A) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(B) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(C) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

(iv) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(v) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
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or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

(b) Treatment for purposes of paragraph (a)
of this section includes (but is not limited
to) examinations to determine if a serious
health condition exists and evaluations of
the condition. Treatment does not include
routine physical examinations, eye examina-
tions, or dental examinations. Under para-
graph (a)(2)(i)(B), a regimen of continuing
treatment includes, for example, a course of
prescription medication (e.g., an antibiotic)
or therapy requiring special equipment to re-
solve or alleviate the health condition (e.g.,
oxygen). A regimen of continuing treatment
that includes the taking of over-the-counter
medications such as aspirin, antihistamines,
or salves; or bed-rest, drinking fluids, exer-
cise, and other similar activities that can be
initiated without a visit to a health care pro-
vider, is not, by itself, sufficient to con-
stitute a regimen of continuing treatment
for purposes of FMLA leave.

(c) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not
‘‘serious health conditions’’ unless inpatient
hospital care is required or unless complica-
tions develop. Ordinarily, unless complica-
tions arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers, head-
aches other than migraine, routine dental or
orthodontia problems, periodontal disease,
etc., are examples of conditions that do not
meet the definition of a serious health condi-
tion and do not qualify for FMLA leave. Re-
storative dental or plastic surgery after an
injury or removal of cancerous growths are
serious health conditions provided all the
other conditions of this regulation are met.
Mental illness resulting from stress or aller-
gies may be serious health conditions, but
only if all the conditions of this section are
met.

(d) Substance abuse may be a serious
health condition if the conditions of this sec-
tion are met. However, FMLA leave may
only be taken for treatment for substance
abuse by a health care provider or by a pro-
vider of health care services on referral by a
health care provider. On the other hand, ab-
sence because of the employee’s use of the
substance, rather than for treatment, does
not qualify for FMLA leave.

(e) Absences attributable to incapacity
under paragraphs (a)(2) (ii) or (iii) qualify for
FMLA leave even though the employee or
the immediate family member does not re-
ceive treatment from a health care provider
during the absence, and even if the absence
does not last more than three days. For ex-
ample, an employee with asthma may be un-
able to report for work due to the onset of an
asthma attack or because the employee’s
health care provider has advised the em-
ployee to stay home when the pollen count
exceeds a certain level. An employee who is
pregnant may be unable to report to work
because of severe morning sickness.
§ 825.115 What does it mean that ‘‘the em-

ployee is unable to perform the functions of
the position of the employee’’?
An employee is ‘‘unable to perform the

functions of the position’’ where the health
care provider finds that the employee is un-
able to work at all or is unable to perform
any one of the essential functions of the em-
ployee’s position within the meaning of the

Americans with Disabilities Act (ADA), as
made applicable by section 201(a)(3) of the
CAA (2 U.S.C. 1311(a)(3)). An employee who
must be absent from work to receive medical
treatment for a serious health condition is
considered to be unable to perform the essen-
tial functions of the position during the ab-
sence for treatment. An employing office has
the option, in requiring certification from a
health care provider, to provide a statement
of the essential functions of the employee’s
position for the health care provider to re-
view. For purposes of FMLA, the essential
functions of the employee’s position are to
be determined with reference to the position
the employee held at the time notice is given
or leave commenced, whichever is earlier.
§ 825.116 What does it mean that an em-

ployee is ‘‘needed to care for’’ a family
member?
(a) The medical certification provision

that an employee is ‘‘needed to care for’’ a
family member encompasses both physical
and psychological care. It includes situations
where, for example, because of a serious
health condition, the family member is un-
able to care for his or her own basic medical,
hygienic, or nutritional needs or safety, or is
unable to transport himself or herself to the
doctor, etc. The term also includes providing
psychological comfort and reassurance
which would be beneficial to a child, spouse
or parent with a serious health condition
who is receiving inpatient or home care.

(b) The term also includes situations where
the employee may be needed to fill in for
others who are caring for the family mem-
ber, or to make arrangements for changes in
care, such as transfer to a nursing home.

(c) An employee’s intermittent leave or a
reduced leave schedule necessary to care for
a family member includes not only a situa-
tion where the family member’s condition it-
self is intermittent, but also where the em-
ployee is only needed intermittently ‘‘such
as where other care is normally available, or
care responsibilities are shared with another
member of the family or a third party.
§ 825.117 For an employee seeking intermit-

tent FMLA leave or leave on a reduced
leave schedule, what is meant by ‘‘the medi-
cal necessity for’’ such leave?
For intermittent leave or leave on a re-

duced leave schedule, there must be a medi-
cal need for leave (as distinguished from vol-
untary treatments and procedures) and it
must be that such medical need can be best
accommodated through an intermittent or
reduced leave schedule. The treatment regi-
men and other information described in the
certification of a serious health condition
(see § 825.306) meets the requirement for cer-
tification of the medical necessity of inter-
mittent leave or leave on a reduced leave
schedule. Employees needing intermittent
FMLA leave or leave on a reduced leave
schedule must attempt to schedule their
leave so as not to disrupt the employing of-
fice’s operations. In addition, an employing
office may assign an employee to an alter-
native position with equivalent pay and ben-
efits that better accommodates the employ-
ee’s intermittent or reduced leave schedule.
§ 825.118 What is a ‘‘health care provider’’?

(a)(1) The term ‘‘health care provider’’
means:

(i) A doctor of medicine or osteopathy who
is authorized to practice medicine or surgery
(as appropriate) by the State in which the
doctor practices; or

(ii) Any other person determined by the Of-
fice of Compliance to be capable of providing
health care services.

(2) In making a determination referred to
in subparagraph (1)(ii), and absent good
cause shown to do otherwise, the Office of

Compliance will follow any determination
made by the Secretary of Labor (under sec-
tion 101(6)(B) of the FMLA, 29 U.S.C.
2611(6)(B)) that a person is capable of provid-
ing health care services, provided the Sec-
retary’s determination was not made at the
request of a person who was then a covered
employee.

(b) Others ‘‘capable of providing health
care services’’ include only:

(1) Podiatrists, dentists, clinical psycholo-
gists, optometrists, and chiropractors (lim-
ited to treatment consisting of manual ma-
nipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law;

(2) Nurse practitioners, nurse-midwives
and clinical social workers who are author-
ized to practice under State law and who are
performing within the scope of their practice
as defined under State law;

(3) Christian Science practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts. Where an employee
or family member is receiving treatment
from a Christian Science practitioner, an
employee may not object to any requirement
from an employing office that the employee
or family member submit to examination
(though not treatment) to obtain a second or
third certification from a health care pro-
vider other than a Christian Science practi-
tioner except as otherwise provided under
applicable State or local law or collective
bargaining agreement.

(4) Any health care provider from whom an
employing office or the employing office’s
group health plan’s benefits manager will ac-
cept certification of the existence of a seri-
ous health condition to substantiate a claim
for benefits; and

(5) A health care provider listed above who
practices in a country other than the United
States, who is authorized to practice in ac-
cordance with the law of that country, and
who is performing within the scope of his or
her practice as defined under such law.

(c) The phrase ‘‘authorized to practice in
the State’’ as used in this section means that
the provider must be authorized to diagnose
and treat physical or mental health condi-
tions without supervision by a doctor or
other health care provider.
SUBPART B—WHAT LEAVE IS AN EMPLOYEE

ENTITLED TO TAKE UNDER THE FAMILY AND
MEDICAL LEAVE ACT, AS MADE APPLICABLE
BY THE CONGRESSIONAL ACCOUNTABILITY
ACT?

§ 825.200 How much leave may an employee
take?
(a) An eligible employee’s FMLA leave en-

titlement is limited to a total of 12 work-
weeks of leave during any 12-month period
for any one, or more, of the following rea-
sons:

(1) The birth of the employee’s son or
daughter, and to care for the newborn child;

(2) The placement with the employee of a
son or daughter for adoption or foster care,
and to care for the newly placed child;

(3) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition; and

(4) Because of a serious health condition
that makes the employee unable to perform
one or more of the essential functions of his
or her job.

(b) An employing office is permitted to
choose any one of the following methods for
determining the ‘‘12-month period’’ in which
the 12 weeks of leave entitlement occurs:

(1) The calendar year;
(2) Any fixed 12-month ‘‘leave year’’, such

as a fiscal year or a year starting on an em-
ployee’s ‘‘anniversary’’ date;
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(3) The 12-month period measured forward

from the date any employee’s first FMLA
leave begins; or

(4) A ‘‘rolling’’ 12-month period measured
backward from the date an employee uses
any FMLA leave (except that such measure
may not extend back before the date on
which the application of FMLA rights and
protections first becomes effective for the
employing office; see § 825.102).

(c) Under methods in paragraphs (b)(1) and
(b)(2) of this section an employee would be
entitled to up to 12 weeks of FMLA leave at
any time in the fixed 12-month period se-
lected. An employee could, therefore, take 12
weeks of leave at the end of the year and 12
weeks at the beginning of the following year.
Under the method in paragraph (b)(3) of this
section, an employee would be entitled to 12
weeks of leave during the year beginning on
the first date FMLA leave is taken; the next
12-month period would begin the first time
FMLA leave is taken after completion of any
previous 12-month period. Under the method
in paragraph (b)(4) of this section, the ‘‘roll-
ing’’ 12-month period, each time an employee
takes FMLA leave the remaining leave enti-
tlement would be any balance of the 12
weeks which has not been used during the
immediately preceding 12 months. For exam-
ple, if an employee has taken eight weeks of
leave during the past 12 months, an addi-
tional four weeks of leave could be taken. If
an employee used four weeks beginning Feb-
ruary 1, 1997, four weeks beginning June 1,
1997, and four weeks beginning December 1,
1997, the employee would not be entitled to
any additional leave until February 1, 1998.
However, beginning on February 1, 1998, the
employee would be entitled to four weeks of
leave, on June 1 the employee would be enti-
tled to an additional four weeks, etc.

(d)(1) Employing offices will be allowed to
choose any one of the alternatives in para-
graph (b) of this section provided the alter-
native chosen is applied consistently and
uniformly to all employees. An employing
office wishing to change to another alter-
native is required to give at least 60 days no-
tice to all employees, and the transition
must take place in such a way that the em-
ployees retain the full benefit of 12 weeks of
leave under whichever method affords the
greatest benefit to the employee. Under no
circumstances may a new method be imple-
mented in order to avoid the CAA’s FMLA
leave requirements.

(2) [Reserved]
(e) If an employing office fails to select one

of the options in paragraph (b) of this section
for measuring the 12-month period, the op-
tion that provides the most beneficial out-
come for the employee will be used. The em-
ploying office may subsequently select an
option only by providing the 60-day notice to
all employees of the option the employing
office intends to implement. During the run-
ning of the 60-day period any other employee
who needs FMLA leave may use the option
providing the most beneficial outcome to
that employee. At the conclusion of the 60-
day period the employing office may imple-
ment the selected option.

(f) For purposes of determining the amount
of leave used by an employee, the fact that
a holiday may occur within the week taken
as FMLA leave has no effect; the week is
counted as a week of FMLA leave. However,
if for some reason the employing office’s ac-
tivity has temporarily ceased and employees
generally are not expected to report for work
for one or more weeks (e.g., a school closing
two weeks for the Christmas/New Year holi-
day or the summer vacation or an employing
office closing the office for repairs), the days
the employing office’s activities have ceased
do not count against the employee’s FMLA
leave entitlement. Methods for determining

an employee’s 12-week leave entitlement are
also described in § 825.205.

(g)(1) If employing offices jointly employ
an employee, and if they designate a primary
employer pursuant to § 825.106(c), the pri-
mary employer may choose any one of the
alternatives in paragraph (b) of this section
for measuring the 12-month period, provided
that the alternative chosen is applied con-
sistently and uniformly to all employees of
the primary employer including the jointly
employed employee.

(2) If employing offices fail to designated a
primary employer pursuant to § 825.106(c), an
employee jointly employed by the employing
offices may, by so notifying one of the em-
ploying offices, select that employing office
to be the primary employer of the employee
for purposes of the application of paragraphs
(d) and (e) of this section.
§ 825.201 If leave is taken for the birth of a

child, or for placement of a child for adop-
tion or foster care, when must the leave be
concluded?
An employee’s entitlement to leave for a

birth or placement for adoption or foster
care expires at the end of the 12-month pe-
riod beginning on the date of the birth or
placement, unless the employing office per-
mits leave to be taken for a longer period.
Any such FMLA leave must be concluded
within this one-year period.
§ 825.202 How much leave may a husband

and wife take if they are employed by the
same employing office?
(a) A husband and wife who are eligible for

FMLA leave and are employed by the same
employing office may be limited to a com-
bined total of 12 weeks of leave during any
12-month period if the leave is taken—

(1) for birth of the employee’s son or
daughter or to care for the child after birth;

(2) for placement of a son or daughter with
the employee for adoption or foster care, or
to care for the child after placement; or

(3) to care for the employee’s parent with
a serious health condition.

(b) This limitation on the total weeks of
leave applies to leave taken for the reasons
specified in paragraph (a) of this section as
long as a husband and wife are employed by
the ‘‘same employing office’’. It would apply,
for example, even though the spouses are em-
ployed at two different work sites of an em-
ploying office. On the other hand, if one
spouse is ineligible for FMLA leave, the
other spouse would be entitled to a full 12
weeks of FMLA leave.

(c) Where the husband and wife both use a
portion of the total 12-week FMLA leave en-
titlement for one of the purposes in para-
graph (a) of this section, the husband and
wife would each be entitled to the difference
between the amount he or she has taken in-
dividually and 12 weeks for FMLA leave for
a purpose other than those contained in
paragraph (a) of this section. For example, if
each spouse took 6 weeks of leave to care for
a healthy, newborn child, each could use an
additional 6 weeks due to his or her own seri-
ous health condition or to care for a child
with a serious health condition.
§ 825.203 Does FMLA leave have to be taken

all at once, or can it be taken in parts?
(a) FMLA leave may be taken ‘‘intermit-

tently or on a reduced leave schedule’’ under
certain circumstances. Intermittent leave is
FMLA leave taken in separate blocks of time
due to a single qualifying reason. A reduced
leave schedule is a leave schedule that re-
duces an employee’s usual number of work-
ing hours per workweek, or hours per work-
day. A reduced leave schedule is a change in
the employee’s schedule for a period of time,
normally from full-time to part-time.

(b) When leave is taken after the birth or
placement of a child for adoption or foster

care, an employee may take leave intermit-
tently or on a reduced leave schedule only if
the employing office agrees. Such a schedule
reduction might occur, for example, where
an employee, with the employing office’s
agreement, works part-time after the birth
of a child, or takes leave in several seg-
ments. The employing office’s agreement is
not required, however, for leave during
which the mother has a serious health condi-
tion in connection with the birth of her child
or if the newborn child has a serious health
condition.

(c) Leave may be taken intermittently or
on a reduced leave schedule when medically
necessary for planned and/or unanticipated
medical treatment of a related serious
health condition by or under the supervision
of a health care provider, or for recovery
from treatment or recovery from a serious
health condition. It may also be taken to
provide care or psychological comfort to an
immediate family member with a serious
health condition.

(1) Intermittent leave may be taken for a
serious health condition which requires
treatment by a health care provider periodi-
cally, rather than for one continuous period
of time, and may include leave of periods
from an hour or more to several weeks. Ex-
amples of intermittent leave would include
leave taken on an occasional basis for medi-
cal appointments, or leave taken several
days at a time spread over a period of six
months, such as for chemotherapy. A preg-
nant employee may take leave intermit-
tently for prenatal examinations or for her
own condition, such as for periods of severe
morning sickness. An example of an em-
ployee taking leave on a reduced leave
schedule is an employee who is recovering
from a serious health condition and is not
strong enough to work a full-time schedule.

(2) Intermittent or reduced schedule leave
may be taken for absences where the em-
ployee or family member is incapacitated or
unable to perform the essential functions of
the position because of a chronic serious
health condition even if he or she does not
receive treatment by a health care provider.

(d) There is no limit on the size of an incre-
ment of leave when an employee takes inter-
mittent leave or leave on a reduced leave
schedule. However, an employing office may
limit leave increments to the shortest period
of time that the employing office’s payroll
system uses to account for absences or use of
leave, provided it is one hour or less. For ex-
ample, an employee might take two hours off
for a medical appointment, or might work a
reduced day of four hours over a period of
several weeks while recuperating from an ill-
ness. An employee may not be required to
take more FMLA leave than necessary to ad-
dress the circumstance that precipitated the
need for the leave, except as provided in
§§ 825.601 and 825.602.
§ 825.204 May an employing office transfer

an employee to an ‘‘alternative position’’ in
order to accommodate intermittent leave
or a reduced leave schedule?
(a) If an employee needs intermittent leave

or leave on a reduced leave schedule that is
foreseeable based on planned medical treat-
ment for the employee or a family member,
including during a period of recovery from a
serious health condition, or if the employing
office agrees to permit intermittent or re-
duced schedule leave for the birth of a child
or for placement of a child for adoption or
foster care, the employing office may require
the employee to transfer temporarily, during
the period the intermittent or reduced leave
schedule is required, to an available alter-
native position for which the employee is
qualified and which better accommodates re-
curring periods of leave than does the em-
ployee’s regular position. See § 825.601 for
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special rules applicable to instructional em-
ployees of schools.

(b) Transfer to an alternative position may
require compliance with any applicable col-
lective bargaining agreement and any appli-
cable law (such as the Americans with Dis-
abilities Act, as made applicable by the
CAA). Transfer to an alternative position
may include altering an existing job to bet-
ter accommodate the employee’s need for
intermittent or reduced leave.

(c) The alternative position must have
equivalent pay and benefits. An alternative
position for these purposes does not have to
have equivalent duties. The employing office
may increase the pay and benefits of an ex-
isting alternative position, so as to make
them equivalent to the pay and benefits of
the employee’s regular job. The employing
office may also transfer the employee to a
part-time job with the same hourly rate of
pay and benefits, provided the employee is
not required to take more leave than is
medically necessary. For example, an em-
ployee desiring to take leave in increments
of four hours per day could be transferred to
a half-time job, or could remain in the em-
ployee’s same job on a part-time schedule,
paying the same hourly rate as the employ-
ee’s previous job and enjoying the same ben-
efits. The employing office may not elimi-
nate benefits which otherwise would not be
provided to part-time employees; however,
an employing office may proportionately re-
duce benefits such as vacation leave where
an employing office’s normal practice is to
base such benefits on the number of hours
worked.

(d) An employing office may not transfer
the employee to an alternative position in
order to discourage the employee from tak-
ing leave or otherwise work a hardship on
the employee. For example, a white collar
employee may not be assigned to perform la-
borer’s work; an employee working the day
shift may not be reassigned to the graveyard
shift; an employee working in the head-
quarters facility may not be reassigned to a
branch a significant distance away from the
employee’s normal job location. Any such at-
tempt on the part of the employing office to
make such a transfer will be held to be con-
trary to the prohibited-acts provisions of the
FMLA, as made applicable by the CAA.

(e) When an employee who is taking leave
intermittently or on a reduced leave sched-
ule and has been transferred to an alter-
native position no longer needs to continue
on leave and is able to return to full-time
work, the employee must be placed in the
same or equivalent job as the job he/she left
when the leave commenced. An employee
may not be required to take more leave than
necessary to address the circumstance that
precipitated the need for leave.
§ 825.205 How does one determine the

amount of leave used where an employee
takes leave intermittently or on a reduced
leave schedule?
(a) If an employee takes leave on an inter-

mittent or reduced leave schedule, only the
amount of leave actually taken may be
counted toward the 12 weeks of leave to
which an employee is entitled. For example,
if an employee who normally works five days
a week takes off one day, the employee
would use 1⁄5 of a week of FMLA leave. Simi-
larly, if a full-time employee who normally
works 8-hour days works 4-hour days under a
reduced leave schedule, the employee would
use 1⁄2 week of FMLA leave each week.

(b) Where an employee normally works a
part-time schedule or variable hours, the
amount of leave to which an employee is en-
titled is determined on a pro rata or propor-
tional basis by comparing the new schedule
with the employee’s normal schedule. For

example, if an employee who normally works
30 hours per week works only 20 hours a
week under a reduced leave schedule, the
employee’s ten hours of leave would con-
stitute one-third of a week of FMLA leave
for each week the employee works the re-
duced leave schedule.

(c) If an employing office has made a per-
manent or long-term change in the employ-
ee’s schedule (for reasons other than FMLA,
and prior to the notice of need for FMLA
leave), the hours worked under the new
schedule are to be used for making this cal-
culation.

(d) If an employee’s schedule varies from
week to week, a weekly average of the hours
worked over the 12 weeks prior to the begin-
ning of the leave period would be used for
calculating the employee’s normal work-
week.
§ 825.206 May an employing office deduct

hourly amounts from an employee’s salary,
when providing unpaid leave under FMLA,
as made applicable by the CAA, without af-
fecting the employee’s qualification for ex-
emption as an executive, administrative, or
professional employee, or when utilizing
the fluctuating workweek method for pay-
ment of overtime, under the Fair Labor
Standards Act?
(a) Leave taken under FMLA, as made ap-

plicable by the CAA, may be unpaid. If an
employee is otherwise exempt from mini-
mum wage and overtime requirements of the
Fair Labor Standards Act (FLSA), as made
applicable by the CAA, as a salaried execu-
tive, administrative, or professional em-
ployee (under regulations issued by the
Board, at part 541), providing unpaid FMLA-
qualifying leave to such an employee will
not cause the employee to lose the FLSA ex-
emption. This means that under regulations
currently in effect, where an employee meets
the specified duties test, is paid on a salary
basis, and is paid a salary of at least the
amount specified in the regulations, the em-
ploying office may make deductions from
the employee’s salary for any hours taken as
intermittent or reduced FMLA leave within
a workweek, without affecting the exempt
status of the employee. The fact that an em-
ploying office provides FMLA leave, whether
paid or unpaid, or maintains any records re-
garding FMLA leave, will not be relevant to
the determination whether an employee is
exempt within the meaning of the Board’s
regulations at part 541.

(b) For an employee paid in accordance
with a fluctuating workweek method of pay-
ment for overtime, where permitted by sec-
tion 203 of the CAA (2 U.S.C. 1313), the em-
ploying office, during the period in which
intermittent or reduced schedule FMLA
leave is scheduled to be taken, may com-
pensate an employee on an hourly basis and
pay only for the hours the employee works,
including time and one-half the employee’s
regular rate for overtime hours. The change
to payment on an hourly basis would include
the entire period during which the employee
is taking intermittent leave, including
weeks in which no leave is taken. The hourly
rate shall be determined by dividing the em-
ployee’s weekly salary by the employee’s
normal or average schedule of hours worked
during weeks in which FMLA leave is not
being taken. If an employing office chooses
to follow this exception from the fluctuating
workweek method of payment, the employ-
ing office must do so uniformly, with respect
to all employees paid on a fluctuating work-
week basis for whom FMLA leave is taken on
an intermittent or reduced leave schedule
basis. If an employing office does not elect to
convert the employee’s compensation to
hourly pay, no deduction may be taken for
FMLA leave absences. Once the need for

intermittent or reduced scheduled leave is
over, the employee may be restored to pay-
ment on a fluctuating workweek basis.

(c) This special exception to the ‘‘salary
basis’’ requirements of the FLSA exemption
or fluctuating workweek payment require-
ments applies only to employees of employ-
ing offices who are eligible for FMLA leave,
and to leave which qualifies as (one of the
four types of) FMLA leave. Hourly or other
deductions which are not in accordance with
the Board’s regulations at part 541 or with a
permissible fluctuating workweek method of
payment for overtime may not be taken, for
example, where the employee has not worked
long enough to be eligible for FMLA leave
without potentially affecting the employee’s
eligibility for exemption. Nor may deduc-
tions which are not permitted by the Board’s
regulations at part 541 or by a permissible
fluctuating workweek method of payment
for overtime be taken from such an employ-
ee’s salary for any leave which does not qual-
ify as FMLA leave, for example, deductions
from an employee’s pay for leave required
under an employing office’s policy or prac-
tice for a reason which does not qualify as
FMLA leave, e.g., leave to care for a grand-
parent or for a medical condition which does
not qualify as a serious health condition; or
for leave which is more generous than pro-
vided by FMLA as made applicable by the
CAA, such as leave in excess of 12 weeks in
a year. The employing office may comply
with the employing office’s own policy/prac-
tice under these circumstances and maintain
the employee’s eligibility for exemption or
for the fluctuating workweek method of pay
by not taking hourly deductions from the
employee’s pay, in accordance with FLSA re-
quirements, or may take such deductions,
treating the employee as an ‘‘hourly’’ em-
ployee and pay overtime premium pay for
hours worked over 40 in a workweek.
§ 825.207 Is FMLA leave paid or unpaid?

(a) Generally, FMLA leave is unpaid. How-
ever, under the circumstances described in
this section, FMLA, as made applicable by
the CAA, permits an eligible employee to
choose to substitute paid leave for FMLA
leave. If an employee does not choose to sub-
stitute accrued paid leave, the employing of-
fice may require the employee to substitute
accrued paid leave for FMLA leave.

(b) Where an employee has earned or ac-
crued paid vacation, personal or family
leave, that paid leave may be substituted for
all or part of any (otherwise) unpaid FMLA
leave relating to birth, placement of a child
for adoption or foster care, or care for a
spouse, child or parent who has a serious
health condition. The term ‘‘family leave’’ as
used in FMLA refers to paid leave provided
by the employing office covering the particu-
lar circumstances for which the employee
seeks leave for either the birth of a child and
to care for such child, placement of a child
for adoption or foster care, or care for a
spouse, child or parent with a serious health
condition. For example, if the employing of-
fice’s leave plan allows use of family leave to
care for a child but not for a parent, the em-
ploying office is not required to allow ac-
crued family leave to be substituted for
FMLA leave used to care for a parent.

(c) Substitution of paid accrued vacation,
personal, or medical/sick leave may be made
for any (otherwise) unpaid FMLA leave need-
ed to care for a family member or the em-
ployee’s own serious health condition. Sub-
stitution of paid sick/medical leave may be
elected to the extent the circumstances meet
the employing office’s usual requirements
for the use of sick/medical leave. An employ-
ing office is not required to allow substi-
tution of paid sick or medical leave for un-
paid FMLA leave ‘‘in any situation’’ where
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the employing office’s uniform policy would
not normally allow such paid leave. An em-
ployee, therefore, has a right to substitute
paid medical/sick leave to care for a seri-
ously ill family member only if the employ-
ing office’s leave plan allows paid leave to be
used for that purpose. Similarly, an em-
ployee does not have a right to substitute
paid medical/sick leave for a serious health
condition which is not covered by the em-
ploying office’s leave plan.

(d)(1) Disability leave for the birth of a
child would be considered FMLA leave for a
serious health condition and counted in the
12 weeks of leave permitted under FMLA as
made applicable by the CAA. Because the
leave pursuant to a temporary disability
benefit plan is not unpaid, the provision for
substitution of paid leave is inapplicable.
However, the employing office may des-
ignate the leave as FMLA leave and count
the leave as running concurrently for pur-
poses of both the benefit plan and the FMLA
leave entitlement. If the requirements to
qualify for payments pursuant to the em-
ploying office’s temporary disability plan
are more stringent than those of FMLA as
made applicable by the CAA, the employee
must meet the more stringent requirements
of the plan, or may choose not to meet the
requirements of the plan and instead receive
no payments from the plan and use unpaid
FMLA leave or substitute available accrued
paid leave.

(2) The FMLA as made applicable by the
CAA provides that a serious health condition
may result from injury to the employee ‘‘on
or off’’ the job. If the employing office des-
ignates the leave as FMLA leave in accord-
ance with § 825.208, the employee’s FMLA 12-
week leave entitlement may run concur-
rently with a workers’ compensation absence
when the injury is one that meets the cri-
teria for a serious health condition. As the
workers’ compensation absence is not unpaid
leave, the provision for substitution of the
employee’s accrued paid leave is not applica-
ble. However, if the health care provider
treating the employee for the workers’ com-
pensation injury certifies the employee is
able to return to a ‘‘light duty job’’ but is
unable to return to the same or equivalent
job, the employee may decline the employing
office’s offer of a ‘‘light duty job’’. As a re-
sult the employee may lose workers’ com-
pensation payments, but is entitled to re-
main on unpaid FMLA leave until the 12-
week entitlement is exhausted. As of the
date workers’ compensation benefits cease,
the substitution provision becomes applica-
ble and either the employee may elect or the
employing office may require the use of ac-
crued paid leave. See also §§ 825.210(f),
825.216(d), 825.220(d), 825.307(a)(1) and
825.702(d) (1) and (2) regarding the relation-
ship between workers’ compensation ab-
sences and FMLA leave.

(e) Paid vacation or personal leave, includ-
ing leave earned or accrued under plans al-
lowing ‘‘paid time off’’, may be substituted,
at either the employee’s or the employing of-
fice’s option, for any qualified FMLA leave.
No limitations may be placed by the employ-
ing office on substitution of paid vacation or
personal leave for these purposes.

(f) If neither the employee nor the employ-
ing office elects to substitute paid leave for
unpaid FMLA leave under the above condi-
tions and circumstances, the employee will
remain entitled to all the paid leave which is
earned or accrued under the terms of the em-
ploying office’s plan.

(g) If an employee uses paid leave under
circumstances which do not qualify as FMLA
leave, the leave will not count against the 12
weeks of FMLA leave to which the employee
is entitled. For example, paid sick leave used
for a medical condition which is not a seri-

ous health condition does not count against
the 12 weeks of FMLA leave entitlement.

(h) When an employee or employing office
elects to substitute paid leave (of any type)
for unpaid FMLA leave under circumstances
permitted by these regulations, and the em-
ploying office’s procedural requirements for
taking that kind of leave are less stringent
than the requirements of FMLA as made ap-
plicable by the CAA (e.g., notice or certifi-
cation requirements), only the less stringent
requirements may be imposed. An employee
who complies with an employing office’s less
stringent leave plan requirements in such
cases may not have leave for an FMLA pur-
pose delayed or denied on the grounds that
the employee has not complied with stricter
requirements of FMLA as made applicable
by the CAA. However, where accrued paid va-
cation or personal leave is substituted for
unpaid FMLA leave for a serious health con-
dition, an employee may be required to com-
ply with any less stringent medical certifi-
cation requirements of the employing of-
fice’s sick leave program. See §§ 825.302(g),
825.305(e) and 825.306(c).

(i) Compensatory time off, if any is author-
ized under applicable law, is not a form of ac-
crued paid leave that an employing office
may require the employee to substitute for
unpaid FMLA leave. The employee may re-
quest to use his/her balance of compensatory
time for an FMLA reason. If the employing
office permits the accrual of compensatory
time to be used in compliance with applica-
ble Board regulations, the absence which is
paid from the employee’s accrued compen-
satory time ‘‘account’’ may not be counted
against the employee’s FMLA leave entitle-
ment.
§ 825.208 Under what circumstances may an

employing office designate leave, paid or
unpaid, as FMLA leave and, as a result, en-
able leave to be counted against the em-
ployee’s total FMLA leave entitlement?
(a) In all circumstances, it is the employ-

ing office’s responsibility to designate leave,
paid or unpaid, as FMLA-qualifying, and to
give notice of the designation to the em-
ployee as provided in this section. In the
case of intermittent leave or leave on a re-
duced schedule, only one such notice is re-
quired unless the circumstances regarding
the leave have changed. The employing of-
fice’s designation decision must be based
only on information received from the em-
ployee or the employee’s spokesperson (e.g.,
if the employee is incapacitated, the employ-
ee’s spouse, adult child, parent, doctor, etc.,
may provide notice to the employing office
of the need to take FMLA leave). In any cir-
cumstance where the employing office does
not have sufficient information about the
reason for an employee’s use of paid leave,
the employing office should inquire further
of the employee or the spokesperson to as-
certain whether the paid leave is potentially
FMLA-qualifying.

(1) An employee giving notice of the need
for unpaid FMLA leave must explain the rea-
sons for the needed leave so as to allow the
employing office to determine that the leave
qualifies under the FMLA, as made applica-
ble by the CAA. If the employee fails to ex-
plain the reasons, leave may be denied. In
many cases, in explaining the reasons for a
request to use paid leave, especially when
the need for the leave was unexpected or un-
foreseen, an employee will provide sufficient
information for the employing office to des-
ignate the paid leave as FMLA leave. An em-
ployee using accrued paid leave, especially
vacation or personal leave, may in some
cases not spontaneously explain the reasons
or their plans for using their accrued leave.

(2) As noted in § 825.302(c), an employee giv-
ing notice of the need for unpaid FMLA leave

does not need to expressly assert rights
under the FMLA as made applicable by the
CAA or even mention the FMLA to meet his
or her obligation to provide notice, though
the employee would need to state a qualify-
ing reason for the needed leave. An employee
requesting or notifying the employing office
of an intent to use accrued paid leave, even
if for a purpose covered by FMLA, would not
need to assert such right either. However, if
an employee requesting to use paid leave for
an FMLA-qualifying purpose does not ex-
plain the reason for the leave—consistent
with the employing office’s established pol-
icy or practice—and the employing office de-
nies the employee’s request, the employee
will need to provide sufficient information to
establish an FMLA-qualifying reason for the
needed leave so that the employing office is
aware of the employee’s entitlement (i.e.,
that the leave may not be denied) and, then,
may designate that the paid leave be appro-
priately counted against (substituted for)
the employee’s 12-week entitlement. Simi-
larly, an employee using accrued paid vaca-
tion leave who seeks an extension of unpaid
leave for an FMLA-qualifying purpose will
need to state the reason. If this is due to an
event which occurred during the period of
paid leave, the employing office may count
the leave used after the FMLA-qualifying
event against the employee’s 12-week enti-
tlement.

(b)(1) Once the employing office has ac-
quired knowledge that the leave is being
taken for an FMLA required reason, the em-
ploying office must promptly (within two
business days absent extenuating cir-
cumstances) notify the employee that the
paid leave is designated and will be counted
as FMLA leave. If there is a dispute between
an employing office and an employee as to
whether paid leave qualifies as FMLA leave,
it should be resolved through discussions be-
tween the employee and the employing of-
fice. Such discussions and the decision must
be documented.

(2) The employing office’s notice to the
employee that the leave has been designated
as FMLA leave may be orally or in writing.
If the notice is oral, it shall be confirmed in
writing, no later than the following payday
(unless the payday is less than one week
after the oral notice, in which case the no-
tice must be no later than the subsequent
payday). The written notice may be in any
form, including a notation on the employee’s
pay stub.

(c) If the employing office requires paid
leave to be substituted for unpaid leave, or
that paid leave taken under an existing leave
plan be counted as FMLA leave, this decision
must be made by the employing office within
two business days of the time the employee
gives notice of the need for leave, or, where
the employing office does not initially have
sufficient information to make a determina-
tion, when the employing office determines
that the leave qualifies as FMLA leave if
this happens later. The employing office’s
designation must be made before the leave
starts, unless the employing office does not
have sufficient information as to the em-
ployee’s reason for taking the leave until
after the leave commenced. If the employing
office has the requisite knowledge to make a
determination that the paid leave is for an
FMLA reason at the time the employee ei-
ther gives notice of the need for leave or
commences leave and fails to designate the
leave as FMLA leave (and so notify the em-
ployee in accordance with paragraph (b)), the
employing office may not designate leave as
FMLA leave retroactively, and may des-
ignate only prospectively as of the date of
notification to the employee of the designa-
tion. In such circumstances, the employee is
subject to the full protections of the FMLA,
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as made applicable by the CAA, but none of
the absence preceding the notice to the em-
ployee of the designation may be counted
against the employee’s 12-week FMLA leave
entitlement.

(d) If the employing office learns that
leave is for an FMLA purpose after leave has
begun, such as when an employee gives no-
tice of the need for an extension of the paid
leave with unpaid FMLA leave, the entire or
some portion of the paid leave period may be
retroactively counted as FMLA leave, to the
extent that the leave period qualified as
FMLA leave. For example, an employee is
granted two weeks paid vacation leave for a
skiing trip. In mid-week of the second week,
the employee contacts the employing office
for an extension of leave as unpaid leave and
advises that at the beginning of the second
week of paid vacation leave the employee
suffered a severe accident requiring hos-
pitalization. The employing office may no-
tify the employee that both the extension
and the second week of paid vacation leave
(from the date of the injury) is designated as
FMLA leave. On the other hand, when the
employee takes sick leave that turns into a
serious health condition (e.g., bronchitis
that turns into bronchial pneumonia) and
the employee gives notice of the need for an
extension of leave, the entire period of the
serious health condition may be counted as
FMLA leave.

(e) Employing offices may not designate
leave as FMLA leave after the employee has
returned to work with two exceptions:

(1) If the employee was absent for an
FMLA reason and the employing office did
not learn the reason for the absence until
the employee’s return (e.g., where the em-
ployee was absent for only a brief period),
the employing office may, upon the employ-
ee’s return to work, promptly (within two
business days of the employee’s return to
work) designate the leave retroactively with
appropriate notice to the employee. If leave
is taken for an FMLA reason but the em-
ploying office was not aware of the reason,
and the employee desires that the leave be
counted as FMLA leave, the employee must
notify the employing office within two busi-
ness days of returning to work of the reason
for the leave. In the absence of such timely
notification by the employee, the employee
may not subsequently assert FMLA protec-
tions for the absence.

(2) If the employing office knows the rea-
son for the leave but has not been able to
confirm that the leave qualifies under
FMLA, or where the employing office has re-
quested medical certification which has not
yet been received or the parties are in the
process of obtaining a second or third medi-
cal opinion, the employing office should
make a preliminary designation, and so no-
tify the employee, at the time leave begins,
or as soon as the reason for the leave be-
comes known. Upon receipt of the requisite
information from the employee or of the
medical certification which confirms the
leave is for an FMLA reason, the preliminary
designation becomes final. If the medical
certifications fail to confirm that the reason
for the absence was an FMLA reason, the
employing office must withdraw the designa-
tion (with written notice to the employee).

(f) If, before beginning employment with
an employing office, an employee had been
employed by another employing office, the
subsequent employing office may count
against the employee’s FMLA leave entitle-
ment FMLA leave taken from the prior em-
ploying office, except that, if the FMLA
leave began after the effective date of these
regulations (or if the FMLA leave was sub-
ject to other applicable requirement under
which the employing office was to have des-
ignated the leave as FMLA leave), the prior

employing office must have properly des-
ignated the leave as FMLA under these regu-
lations or other applicable requirement.
§ 825.209 Is an employee entitled to benefits

while using FMLA leave?
(a) During any FMLA leave, the employing

office must maintain the employee’s cov-
erage under the Federal Employees Health
Benefits Program or any group health plan
(as defined in the Internal Revenue Code of
1986 at 26 U.S.C. 5000(b)(1)) on the same con-
ditions as coverage would have been provided
if the employee had been continuously em-
ployed during the entire leave period. All
employing offices are subject to the require-
ments of the FMLA, as made applicable by
the CAA, to maintain health coverage. The
definition of ‘‘group health plan’’ is set forth
in § 825.800. For purposes of FMLA, the term
‘‘group health plan’’ shall not include an in-
surance program providing health coverage
under which employees purchase individual
policies from insurers provided that—

(1) no contributions are made by the em-
ploying office;

(2) participation in the program is com-
pletely voluntary for employees;

(3) the sole functions of the employing of-
fice with respect to the program are, without
endorsing the program, to permit the insurer
to publicize the program to employees, to
collect premiums through payroll deductions
and to remit them to the insurer;

(4) the employing office receives no consid-
eration in the form of cash or otherwise in
connection with the program, other than
reasonable compensation, excluding any
profit, for administrative services actually
rendered in connection with payroll deduc-
tion; and

(5) the premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

(b) The same group health plan benefits
provided to an employee prior to taking
FMLA leave must be maintained during the
FMLA leave. For example, if family member
coverage is provided to an employee, family
member coverage must be maintained during
the FMLA leave. Similarly, benefit coverage
during FMLA leave for medical care, sur-
gical care, hospital care, dental care, eye
care, mental health counseling, substance
abuse treatment, etc., must be maintained
during leave if provided in an employing of-
fice’s group health plan, including a supple-
ment to a group health plan, whether or not
provided through a flexible spending account
or other component of a cafeteria plan.

(c) If an employing office provides a new
health plan or benefits or changes health
benefits or plans while an employee is on
FMLA leave, the employee is entitled to the
new or changed plan/benefits to the same ex-
tent as if the employee were not on leave.
For example, if an employing office changes
a group health plan so that dental care be-
comes covered under the plan, an employee
on FMLA leave must be given the same op-
portunity as other employees to receive (or
obtain) the dental care coverage. Any other
plan changes (e.g., in coverage, premiums,
deductibles, etc.) which apply to all employ-
ees of the workforce would also apply to an
employee on FMLA leave.

(d) Notice of any opportunity to change
plans or benefits must also be given to an
employee on FMLA leave. If the group
health plan permits an employee to change
from single to family coverage upon the
birth of a child or otherwise add new family
members, such a change in benefits must be
made available while an employee is on
FMLA leave. If the employee requests the
changed coverage it must be provided by the
employing office.

(e) An employee may choose not to retain
group health plan coverage during FMLA

leave. However, when an employee returns
from leave, the employee is entitled to be re-
instated on the same terms as prior to tak-
ing the leave, including family or dependent
coverages, without any qualifying period,
physical examination, exclusion of pre-exist-
ing conditions, etc. See § 825.212(c).

(f) Except as required by the Consolidated
Omnibus Budget Reconciliation Act of 1986
(COBRA) or 5 U.S.C. 8905a, whichever is ap-
plicable, and for ‘‘key’’ employees (as dis-
cussed below), an employing office’s obliga-
tion to maintain health benefits during leave
(and to restore the employee to the same or
equivalent employment) under FMLA ceases
if and when the employment relationship
would have terminated if the employee had
not taken FMLA leave (e.g., if the employ-
ee’s position is eliminated as part of a non-
discriminatory reduction in force and the
employee would not have been transferred to
another position); an employee informs the
employing office of his or her intent not to
return from leave (including before starting
the leave if the employing office is so in-
formed before the leave starts); or the em-
ployee fails to return from leave or contin-
ues on leave after exhausting his or her
FMLA leave entitlement in the 12-month pe-
riod.

(g) If a ‘‘key employee’’ (see § 825.218) does
not return from leave when notified by the
employing office that substantial or grievous
economic injury will result from his or her
reinstatement, the employee’s entitlement
to group health plan benefits continues un-
less and until the employee advises the em-
ploying office that the employee does not de-
sire restoration to employment at the end of
the leave period, or FMLA leave entitlement
is exhausted, or reinstatement is actually
denied.

(h) An employee’s entitlement to benefits
other than group health benefits during a pe-
riod of FMLA leave (e.g., holiday pay) is to
be determined by the employing office’s es-
tablished policy for providing such benefits
when the employee is on other forms of leave
(paid or unpaid, as appropriate).
§ 825.210 How may employees on FMLA leave

pay their share of group health benefit pre-
miums?
(a) Group health plan benefits must be

maintained on the same basis as coverage
would have been provided if the employee
had been continuously employed during the
FMLA leave period. Therefore, any share of
group health plan premiums which had been
paid by the employee prior to FMLA leave
must continue to be paid by the employee
during the FMLA leave period. If premiums
are raised or lowered, the employee would be
required to pay the new premium rates.
Maintenance of health insurance policies
which are not a part of the employing of-
fice’s group health plan, as described in
§ 825.209(a), are the sole responsibility of the
employee. The employee and the insurer
should make necessary arrangements for
payment of premiums during periods of un-
paid FMLA leave.

(b) If the FMLA leave is substituted paid
leave, the employee’s share of premiums
must be paid by the method normally used
during any paid leave, presumably as a pay-
roll deduction.

(c) If FMLA leave is unpaid, the employing
office has a number of options for obtaining
payment from the employee. The employing
office may require that payment be made to
the employing office or to the insurance car-
rier, but no additional charge may be added
to the employee’s premium payment for ad-
ministrative expenses. The employing office
may require employees to pay their share of
premium payments in any of the following
ways:
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(1) Payment would be due at the same time

as it would be made if by payroll deduction;
(2) Payment would be due on the same

schedule as payments are made under
COBRA or 5 U.S.C. 8905a, whichever is appli-
cable;

(3) Payment would be prepaid pursuant to
a cafeteria plan at the employee’s option;

(4) The employing office’s existing rules for
payment by employees on ‘‘leave without
pay’’ would be followed, provided that such
rules do not require prepayment (i.e., prior
to the commencement of the leave) of the
premiums that will become due during a pe-
riod of unpaid FMLA leave or payment of
higher premiums than if the employee had
continued to work instead of taking leave; or

(5) Another system voluntarily agreed to
between the employing office and the em-
ployee, which may include prepayment of
premiums (e.g., through increased payroll
deductions when the need for the FMLA
leave is foreseeable).

(d) The employing office must provide the
employee with advance written notice of the
terms and conditions under which these pay-
ments must be made. (See § 825.301.)

(e) An employing office may not require
more of an employee using FMLA leave than
the employing office requires of other em-
ployees on ‘‘leave without pay’’.

(f) An employee who is receiving payments
as a result of a workers’ compensation injury
must make arrangements with the employ-
ing office for payment of group health plan
benefits when simultaneously taking unpaid
FMLA leave. See paragraph (c) of this sec-
tion and § 825.207(d)(2).
§ 825.211 What special health benefits mainte-

nance rules apply to multi-employer health
plans?
(a) A multi-employer health plan is a plan

to which more than one employer is required
to contribute, and which is maintained pur-
suant to one or more collective bargaining
agreements between employee
organization(s) and the employers.

(b) An employing office under a multi-em-
ployer plan must continue to make contribu-
tions on behalf of an employee using FMLA
leave as though the employee had been con-
tinuously employed, unless the plan contains
an explicit FMLA provision for maintaining
coverage such as through pooled contribu-
tions by all employers party to the plan.

(c) During the duration of an employee’s
FMLA leave, coverage by the group health
plan, and benefits provided pursuant to the
plan, must be maintained at the level of cov-
erage and benefits which were applicable to
the employee at the time FMLA leave com-
menced.

(d) An employee using FMLA leave cannot
be required to use ‘‘banked’’ hours or pay a
greater premium than the employee would
have been required to pay if the employee
had been continuously employed.

(e) As provided in § 825.209(f), group health
plan coverage must be maintained for an em-
ployee on FMLA leave until:

(1) the employee’s FMLA leave entitlement
is exhausted;

(2) the employing office can show that the
employee would have been laid off and the
employment relationship terminated; or

(3) the employee provides unequivocal no-
tice of intent not to return to work.
§ 825.212 What are the consequences of an

employee’s failure to make timely health
plan premium payments?
(a)(1) In the absence of an established em-

ploying office policy providing a longer grace
period, an employing office’s obligations to
maintain health insurance coverage cease
under FMLA if an employee’s premium pay-
ment is more than 30 days late. In order to
drop the coverage for an employee whose

premium payment is late, the employing of-
fice must provide written notice to the em-
ployee that the payment has not been re-
ceived. Such notice must be mailed to the
employee at least 15 days before coverage is
to cease, advising that coverage will be
dropped on a specified date at least 15 days
after the date of the letter unless the pay-
ment has been received by that date. If the
employing office has established policies re-
garding other forms of unpaid leave that pro-
vide for the employing office to cease cov-
erage retroactively to the date the unpaid
premium payment was due, the employing
office may drop the employee from coverage
retroactively in accordance with that policy,
provided the 15-day notice was given. In the
absence of such a policy, coverage for the
employee may be terminated at the end of
the 30-day grace period, where the required
15-day notice has been provided.

(2) An employing office has no obligation
regarding the maintenance of a health insur-
ance policy which is not a ‘‘group health
plan’’. See § 825.209(a).

(3) All other obligations of an employing
office under FMLA would continue; for ex-
ample, the employing office continues to
have an obligation to reinstate an employee
upon return from leave.

(b) The employing office may recover the
employee’s share of any premium payments
missed by the employee for any FMLA leave
period during which the employing office
maintains health coverage by paying the em-
ployee’s share after the premium payment is
missed.

(c) If coverage lapses because an employee
has not made required premium payments,
upon the employee’s return from FMLA
leave the employing office must still restore
the employee to coverage/benefits equivalent
to those the employee would have had if
leave had not been taken and the premium
payment(s) had not been missed, including
family or dependent coverage. See § 825.215(d)
(1)–(5). In such case, an employee may not be
required to meet any qualification require-
ments imposed by the plan, including any
new preexisting condition waiting period, to
wait for an open season, or to pass a medical
examination to obtain reinstatement of cov-
erage.
§ 825.213 May an employing office recover

costs it incurred for maintaining ‘‘group
health plan’’ or other non-health benefits
coverage during FMLA leave?
(a) In addition to the circumstances dis-

cussed in § 825.212(b), the share of health plan
premiums paid by or on behalf of the em-
ploying office during a period of unpaid
FMLA leave may be recovered from an em-
ployee if the employee fails to return to
work after the employee’s FMLA leave enti-
tlement has been exhausted or expires, un-
less the reason the employee does not return
is due to:

(1) The continuation, recurrence, or onset
of a serious health condition of the employee
or the employee’s family member which
would otherwise entitle the employee to
leave under FMLA;

(2) Other circumstances beyond the em-
ployee’s control. Examples of ‘‘other cir-
cumstances beyond the employee’s control’’
are necessarily broad. They include such sit-
uations as where a parent chooses to stay
home with a newborn child who has a serious
health condition; an employee’s spouse is un-
expectedly transferred to a job location more
than 75 miles from the employee’s worksite;
a relative or individual other than an imme-
diate family member has a serious health
condition and the employee is needed to pro-
vide care; the employee is laid off while on
leave; or, the employee is a ‘‘key employee’’
who decides not to return to work upon

being notified of the employing office’s in-
tention to deny restoration because of sub-
stantial and grievous economic injury to the
employing office’s operations and is not rein-
stated by the employing office. Other cir-
cumstances beyond the employee’s control
would not include a situation where an em-
ployee desires to remain with a parent in a
distant city even though the parent no
longer requires the employee’s care, or a par-
ent chooses not to return to work to stay
home with a well, newborn child; or

(3) When an employee fails to return to
work because of the continuation, recur-
rence, or onset of a serious health condition,
thereby precluding the employing office
from recovering its (share of) health benefit
premium payments made on the employee’s
behalf during a period of unpaid FMLA leave,
the employing office may require medical
certification of the employee’s or the family
member’s serious health condition. Such cer-
tification is not required unless requested by
the employing office. The employee is re-
quired to provide medical certification in a
timely manner which, for purposes of this
section, is within 30 days from the date of
the employing office’s request. For purposes
of medical certification, the employee may
use the optional form developed for this pur-
pose (see § 825.306(a) and Appendix B of this
part). If the employing office requests medi-
cal certification and the employee does not
provide such certification in a timely man-
ner (within 30 days), or the reason for not re-
turning to work does not meet the test of
other circumstances beyond the employee’s
control, the employing office may recover
100 percent of the health benefit premiums it
paid during the period of unpaid FMLA
leave.

(b) Under some circumstances an employ-
ing office may elect to maintain other bene-
fits, e.g., life insurance, disability insurance,
etc., by paying the employee’s (share of) pre-
miums during periods of unpaid FMLA leave.
For example, to ensure the employing office
can meet its responsibilities to provide
equivalent benefits to the employee upon re-
turn from unpaid FMLA leave, it may be
necessary that premiums be paid continu-
ously to avoid a lapse of coverage. If the em-
ploying office elects to maintain such bene-
fits during the leave, at the conclusion of
leave, the employing office is entitled to re-
cover only the costs incurred for paying the
employee’s share of any premiums whether
or not the employee returns to work.

(c) An employee who returns to work for at
least 30 calendar days is considered to have
‘‘returned’’ to work. An employee who trans-
fers directly from taking FMLA leave to re-
tirement, or who retires during the first 30
days after the employee returns to work, is
deemed to have returned to work.

(d) When an employee elects or an employ-
ing office requires paid leave to be sub-
stituted for FMLA leave, the employing of-
fice may not recover its (share of) health in-
surance or other non-health benefit pre-
miums for any period of FMLA leave covered
by paid leave. Because paid leave provided
under a plan covering temporary disabilities
(including workers’ compensation) is not un-
paid, recovery of health insurance premiums
does not apply to such paid leave.

(e) The amount that self-insured employ-
ing offices may recover is limited to only the
employing office’s share of allowable ‘‘pre-
miums’’ as would be calculated under
COBRA, excluding the 2 percent fee for ad-
ministrative costs.

(f) When an employee fails to return to
work, any health and non-health benefit pre-
miums which this section of the regulations
permits an employing office to recover are a
debt owed by the non-returning employee to
the employing office. The existence of this
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debt caused by the employee’s failure to re-
turn to work does not alter the employing
office’s responsibilities for health benefit
coverage and, under a self-insurance plan,
payment of claims incurred during the pe-
riod of FMLA leave. To the extent recovery
is allowed, the employing office may recover
the costs through deduction from any sums
due to the employee (e.g., unpaid wages, va-
cation pay, etc.), provided such deductions
do not otherwise violate applicable wage
payment or other laws. Alternatively, the
employing office may initiate legal action
against the employee to recover such costs.
§ 825.214 What are an employee’s rights on re-

turning to work from FMLA leave?
(a) On return from FMLA leave, an em-

ployee is entitled to be returned to the same
position the employee held when leave com-
menced, or to an equivalent position with
equivalent benefits, pay, and other terms
and conditions of employment. An employee
is entitled to such reinstatement even if the
employee has been replaced or his or her po-
sition has been restructured to accommodate
the employee’s absence. See also § 825.106(e)
for the obligations of employing offices that
are joint employing offices.

(b) If the employee is unable to perform an
essential function of the position because of
a physical or mental condition, including the
continuation of a serious health condition,
the employee has no right to restoration to
another position under the FMLA. However,
the employing office’s obligations may be
governed by the Americans with Disabilities
Act (ADA), as made applicable by the CAA.
See § 825.702.
§ 825.215 What is an equivalent position?

(a) An equivalent position is one that is
virtually identical to the employee’s former
position in terms of pay, benefits and work-
ing conditions, including privileges, per-
quisites and status. It must involve the same
or substantially similar duties and respon-
sibilities, which must entail substantially
equivalent skill, effort, responsibility, and
authority.

(b) If an employee is no longer qualified for
the position because of the employee’s in-
ability to attend a necessary course, renew a
license, fly a minimum number of hours,
etc., as a result of the leave, the employee
shall be given a reasonable opportunity to
fulfill those conditions upon return to work.

(c) Equivalent Pay:
(1) An employee is entitled to any uncondi-

tional pay increases which may have oc-
curred during the FMLA leave period, such
as cost of living increases. Pay increases
conditioned upon seniority, length of service,
or work performed would not have to be
granted unless it is the employing office’s
policy or practice to do so with respect to
other employees on ‘‘leave without pay’’. In
such case, any pay increase would be granted
based on the employee’s seniority, length of
service, work performed, etc., excluding the
period of unpaid FMLA leave. An employee
is entitled to be restored to a position with
the same or equivalent pay premiums, such
as a shift differential. If an employee de-
parted from a position averaging ten hours
of overtime (and corresponding overtime
pay) each week, an employee is ordinarily
entitled to such a position on return from
FMLA leave.

(2) Many employing offices pay bonuses in
different forms to employees for job-related
performance such as for perfect attendance,
safety (absence of injuries or accidents on
the job) and exceeding production goals. Bo-
nuses for perfect attendance and safety do
not require performance by the employee but
rather contemplate the absence of occur-
rences. To the extent an employee who takes
FMLA leave had met all the requirements

for either or both of these bonuses before
FMLA leave began, the employee is entitled
to continue this entitlement upon return
from FMLA leave, that is, the employee may
not be disqualified for the bonus(es) for the
taking of FMLA leave. See § 825.220 (b) and
(c). A monthly production bonus, on the
other hand, does require performance by the
employee. If the employee is on FMLA leave
during any part of the period for which the
bonus is computed, the employee is entitled
to the same consideration for the bonus as
other employees on paid or unpaid leave (as
appropriate). See paragraph (d)(2) of this sec-
tion.

(d) Equivalent Benefits. ‘‘Benefits’’ include
all benefits provided or made available to
employees by an employing office, including
group life insurance, health insurance, dis-
ability insurance, sick leave, annual leave,
educational benefits, and pensions, regard-
less of whether such benefits are provided by
a practice or written policy of an employing
office through an employee benefit plan.

(1) At the end of an employee’s FMLA
leave, benefits must be resumed in the same
manner and at the same levels as provided
when the leave began, and subject to any
changes in benefit levels that may have
taken place during the period of FMLA leave
affecting the entire workforce, unless other-
wise elected by the employee. Upon return
from FMLA leave, an employee cannot be re-
quired to requalify for any benefits the em-
ployee enjoyed before FMLA leave began (in-
cluding family or dependent coverages). For
example, if an employee was covered by a
life insurance policy before taking leave but
is not covered or coverage lapses during the
period of unpaid FMLA leave, the employee
cannot be required to meet any qualifica-
tions, such as taking a physical examina-
tion, in order to requalify for life insurance
upon return from leave. Accordingly, some
employing offices may find it necessary to
modify life insurance and other benefits pro-
grams in order to restore employees to
equivalent benefits upon return from FMLA
leave, make arrangements for continued
payment of costs to maintain such benefits
during unpaid FMLA leave, or pay these
costs subject to recovery from the employee
on return from leave. See § 825.213(b).

(2) An employee may, but is not entitled
to, accrue any additional benefits or senior-
ity during unpaid FMLA leave. Benefits ac-
crued at the time leave began, however, (e.g.,
paid vacation, sick or personal leave to the
extent not substituted for FMLA leave) must
be available to an employee upon return
from leave.

(3) If, while on unpaid FMLA leave, an em-
ployee desires to continue life insurance, dis-
ability insurance, or other types of benefits
for which he or she typically pays, the em-
ploying office is required to follow estab-
lished policies or practices for continuing
such benefits for other instances of leave
without pay. If the employing office has no
established policy, the employee and the em-
ploying office are encouraged to agree upon
arrangements before FMLA leave begins.

(4) With respect to pension and other re-
tirement plans, any period of unpaid FMLA
leave shall not be treated as or counted to-
ward a break in service for purposes of vest-
ing and eligibility to participate. Also, if the
plan requires an employee to be employed on
a specific date in order to be credited with a
year of service for vesting, contributions or
participation purposes, an employee on un-
paid FMLA leave on that date shall be
deemed to have been employed on that date.
However, unpaid FMLA leave periods need
not be treated as credited service for pur-
poses of benefit accrual, vesting and eligi-
bility to participate.

(5) Employees on unpaid FMLA leave are
to be treated as if they continued to work for
purposes of changes to benefit plans. They
are entitled to changes in benefits plans, ex-
cept those which may be dependent upon se-
niority or accrual during the leave period,
immediately upon return from leave or to
the same extent they would have qualified if
no leave had been taken. For example if the
benefit plan is predicated on a pre-estab-
lished number of hours worked each year and
the employee does not have sufficient hours
as a result of taking unpaid FMLA leave, the
benefit is lost. (In this regard, § 825.209 ad-
dresses health benefits.)

(e) Equivalent Terms and Conditions of
Employment. An equivalent position must
have substantially similar duties, condi-
tions, responsibilities, privileges and status
as the employee’s original position.

(1) The employee must be reinstated to the
same or a geographically proximate worksite
(i.e., one that does not involve a significant
increase in commuting time or distance)
from where the employee had previously
been employed. If the employee’s original
worksite has been closed, the employee is en-
titled to the same rights as if the employee
had not been on leave when the worksite
closed. For example, if an employing office
transfers all employees from a closed work-
site to a new worksite in a different city, the
employee on leave is also entitled to transfer
under the same conditions as if he or she had
continued to be employed.

(2) The employee is ordinarily entitled to
return to the same shift or the same or an
equivalent work schedule.

(3) The employee must have the same or an
equivalent opportunity for bonuses and other
similar discretionary and non-discretionary
payments.

(4) FMLA does not prohibit an employing
office from accommodating an employee’s
request to be restored to a different shift,
schedule, or position which better suits the
employee’s personal needs on return from
leave, or to offer a promotion to a better po-
sition. However, an employee cannot be in-
duced by the employing office to accept a
different position against the employee’s
wishes.

(f) The requirement that an employee be
restored to the same or equivalent job with
the same or equivalent pay, benefits, and
terms and conditions of employment does
not extend to de minimis or intangible,
unmeasurable aspects of the job. However,
restoration to a job slated for lay-off, when
the employee’s original position is not,
would not meet the requirements of an
equivalent position.

§ 825.216 Are there any limitations on an em-
ploying office’s obligation to reinstate an
employee?

(a) An employee has no greater right to re-
instatement or to other benefits and condi-
tions of employment than if the employee
had been continuously employed during the
FMLA leave period. An employing office
must be able to show that an employee
would not otherwise have been employed at
the time reinstatement is requested in order
to deny restoration to employment. For ex-
ample:

(1) If an employee is laid off during the
course of taking FMLA leave and employ-
ment is terminated, the employing office’s
responsibility to continue FMLA leave,
maintain group health plan benefits and re-
store the employee ceases at the time the
employee is laid off, provided the employing
office has no continuing obligations under a
collective bargaining agreement or other-
wise. An employing office would have the
burden of proving that an employee would
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have been laid off during the FMLA leave pe-
riod and, therefore, would not be entitled to
restoration.

(2) If a shift has been eliminated, or over-
time has been decreased, an employee would
not be entitled to return to work that shift
or the original overtime hours upon restora-
tion. However, if a position on, for example,
a night shift has been filled by another em-
ployee, the employee is entitled to return to
the same shift on which employed before
taking FMLA leave.

(b) If an employee was hired for a specific
term or only to perform work on a discrete
project, the employing office has no obliga-
tion to restore the employee if the employ-
ment term or project is over and the employ-
ing office would not otherwise have contin-
ued to employ the employee.

(c) In addition to the circumstances ex-
plained above, an employing office may deny
job restoration to salaried eligible employees
(‘‘key employees’’, as defined in paragraph
(c) of § 825.217) if such denial is necessary to
prevent substantial and grievous economic
injury to the operations of the employing of-
fice; or may delay restoration to an em-
ployee who fails to provide a fitness for duty
certificate to return to work under the con-
ditions described in § 825.310.

(d) If the employee has been on a workers’
compensation absence during which FMLA
leave has been taken concurrently, and after
12 weeks of FMLA leave the employee is un-
able to return to work, the employee no
longer has the protections of FMLA and
must look to the workers’ compensation
statute or ADA, as made applicable by the
CAA, for any relief or protections.
§ 825.217 What is a ‘‘key employee’’?

(a) A ‘‘key employee’’ is a salaried FMLA-
eligible employee who is among the highest
paid 10 percent of all the employees em-
ployed by the employing office within 75
miles of the employee’s worksite.

(b) The term ‘‘salaried’’ means paid on a
salary basis, within the meaning of the
Board’s regulations at part 541, implement-
ing section 203 of the CAA (2 U.S.C. 1313) (re-
garding employees who may qualify as ex-
empt from the minimum wage and overtime
requirements of the FLSA, as made applica-
ble by the CAA, as executive, administrative,
and professional employees).

(c) A ‘‘key employee’’ must be ‘‘among the
highest paid 10 percent’’ of all the employees
‘‘both salaried and non-salaried, eligible and
ineligible ‘‘who are employed by the employ-
ing office within 75 miles of the worksite’’:

(1) In determining which employees are
among the highest paid 10 percent, year-to-
date earnings are divided by weeks worked
by the employee (including weeks in which
paid leave was taken). Earnings include
wages, premium pay, incentive pay, and non-
discretionary and discretionary bonuses.
Earnings do not include incentives whose
value is determined at some future date, e.g.,
benefits or perquisites.

(2) The determination of whether a salaried
employee is among the highest paid 10 per-
cent shall be made at the time the employee
gives notice of the need for leave. No more
than 10 percent of the employing office’s em-
ployees within 75 miles of the worksite may
be ‘‘key employees’’.
§ 825.218 What does ‘‘substantial and grievous

economic injury’’ mean?
(a) In order to deny restoration to a key

employee, an employing office must deter-
mine that the restoration of the employee to
employment will cause ‘‘substantial and
grievous economic injury’’ to the operations
of the employing office, not whether the ab-
sence of the employee will cause such sub-
stantial and grievous injury.

(b) An employing office may take into ac-
count its ability to replace on a temporary

basis (or temporarily do without) the em-
ployee on FMLA leave. If permanent replace-
ment is unavoidable, the cost of then rein-
stating the employee can be considered in
evaluating whether substantial and grievous
economic injury will occur from restoration;
in other words, the effect on the operations
of the employing office of reinstating the
employee in an equivalent position.

(c) A precise test cannot be set for the
level of hardship or injury to the employing
office which must be sustained. If the rein-
statement of a ‘‘key employee’’ threatens
the economic viability of the employing of-
fice, that would constitute ‘‘substantial and
grievous economic injury’’. A lesser injury
which causes substantial, long-term eco-
nomic injury would also be sufficient. Minor
inconveniences and costs that the employing
office would experience in the normal course
would certainly not constitute ‘‘substantial
and grievous economic injury’’.

(d) FMLA’s ‘‘substantial and grievous eco-
nomic injury’’ standard is different from and
more stringent than the ‘‘undue hardship’’
test under the ADA (see, also § 825.702).
§ 825.219 What are the rights of a key em-

ployee?
(a) An employing office which believes that

reinstatement may be denied to a key em-
ployee, must give written notice to the em-
ployee at the time the employee gives notice
of the need for FMLA leave (or when FMLA
leave commences, if earlier) that he or she
qualifies as a key employee. At the same
time, the employing office must also fully
inform the employee of the potential con-
sequences with respect to reinstatement and
maintenance of health benefits if the em-
ploying office should determine that sub-
stantial and grievous economic injury to the
employing office’s operations will result if
the employee is reinstated from FMLA
leave. If such notice cannot be given imme-
diately because of the need to determine
whether the employee is a key employee, it
shall be given as soon as practicable after
being notified of a need for leave (or the
commencement of leave, if earlier). It is ex-
pected that in most circumstances there will
be no desire that an employee be denied res-
toration after FMLA leave and, therefore,
there would be no need to provide such no-
tice. However, an employing office who fails
to provide such timely notice will lose its
right to deny restoration even if substantial
and grievous economic injury will result
from reinstatement.

(b) As soon as an employing office makes a
good faith determination, based on the facts
available, that substantial and grievous eco-
nomic injury to its operations will result if
a key employee who has given notice of the
need for FMLA leave or is using FMLA leave
is reinstated, the employing office shall no-
tify the employee in writing of its deter-
mination, that it cannot deny FMLA leave,
and that it intends to deny restoration to
employment on completion of the FMLA
leave. It is anticipated that an employing of-
fice will ordinarily be able to give such no-
tice prior to the employee starting leave.
The employing office must serve this notice
either in person or by certified mail. This no-
tice must explain the basis for the employing
office’s finding that substantial and grievous
economic injury will result, and, if leave has
commenced, must provide the employee a
reasonable time in which to return to work,
taking into account the circumstances, such
as the length of the leave and the urgency of
the need for the employee to return.

(c) If an employee on leave does not return
to work in response to the employing office’s
notification of intent to deny restoration,
the employee continues to be entitled to
maintenance of health benefits and the em-

ploying office may not recover its cost of
health benefit premiums. A key employee’s
rights under FMLA continue unless and
until either the employee gives notice that
he or she no longer wishes to return to work,
or the employing office actually denies rein-
statement at the conclusion of the leave pe-
riod.

(d) After notice to an employee has been
given that substantial and grievous eco-
nomic injury will result if the employee is
reinstated to employment, an employee is
still entitled to request reinstatement at the
end of the leave period even if the employee
did not return to work in response to the em-
ploying office’s notice. The employing office
must then again determine whether there
will be substantial and grievous economic in-
jury from reinstatement, based on the facts
at that time. If it is determined that sub-
stantial and grievous economic injury will
result, the employing office shall notify the
employee in writing (in person or by cer-
tified mail) of the denial of restoration.
§ 825.220 How are employees protected who

request leave or otherwise assert FMLA
rights?
(a) The FMLA, as made applicable by the

CAA, prohibits interference with an employ-
ee’s rights under the law, and with legal pro-
ceedings or inquiries relating to an employ-
ee’s rights. More specifically, the law con-
tains the following employee protections:

(1) An employing office is prohibited from
interfering with, restraining, or denying the
exercise of (or attempts to exercise) any
rights provided by the FMLA as made appli-
cable by the CAA.

(2) An employing office is prohibited from
discharging or in any other way discriminat-
ing against any covered employee (whether
or not an eligible employee) for opposing or
complaining about any unlawful practice
under the FMLA as made applicable by the
CAA.

(3) All employing offices are prohibited
from discharging or in any other way dis-
criminating against any covered employee
(whether or not an eligible employee) be-
cause that covered employee has—

(i) Filed any charge, or has instituted (or
caused to be instituted) any proceeding
under or related to the FMLA, as made ap-
plicable by the CAA;

(ii) Given, or is about to give, any informa-
tion in connection with an inquiry or pro-
ceeding relating to a right under the FMLA,
as made applicable by the CAA;

(iii) Testified, or is about to testify, in any
inquiry or proceeding relating to a right
under the FMLA, as made applicable by the
CAA.

(b) Any violations of the FMLA, as made
applicable by the CAA, or of these regula-
tions constitute interfering with, restrain-
ing, or denying the exercise of rights pro-
vided by the FMLA as made applicable by
the CAA. ‘‘Interfering with’’ the exercise of
an employee’s rights would include, for ex-
ample, not only refusing to authorize FMLA
leave, but discouraging an employee from
using such leave. It would also include ma-
nipulation by an employing office to avoid
responsibilities under FMLA, for example—

(1) [Reserved];
(2) changing the essential functions of the

job in order to preclude the taking of leave;
(3) reducing hours available to work in

order to avoid employee eligibility.
(c) An employing office is prohibited from

discriminating against employees or pro-
spective employees who have used FMLA
leave. For example, if an employee on leave
without pay would otherwise be entitled to
full benefits (other than health benefits), the
same benefits would be required to be pro-
vided to an employee on unpaid FMLA leave.



CONGRESSIONAL RECORD — SENATE S3971April 23, 1996
By the same token, employing offices cannot
use the taking of FMLA leave as a negative
factor in employment actions, such as hir-
ing, promotions or disciplinary actions; nor
can FMLA leave be counted under ‘‘no fault’’
attendance policies.

(d) Employees cannot waive, nor may em-
ploying offices induce employees to waive,
their rights under FMLA. For example, em-
ployees (or their collective bargaining rep-
resentatives) cannot ‘‘trade off’’ the right to
take FMLA leave against some other benefit
offered by the employing office. This does
not prevent an employee’s voluntary and
uncoerced acceptance (not as a condition of
employment) of a ‘‘light duty’’ assignment
while recovering from a serious health condi-
tion (see § 825.702(d)). In such a circumstance
the employee’s right to restoration to the
same or an equivalent position is available
until 12 weeks have passed within the 12-
month period, including all FMLA leave
taken and the period of ‘‘light duty’’.

(e) Covered employees, and not merely eli-
gible employees, are protected from retalia-
tion for opposing (e.g., file a complaint
about) any practice which is unlawful under
the FMLA, as made applicable by the CAA.
They are similarly protected if they oppose
any practice which they reasonably believe
to be a violation of the FMLA, as made ap-
plicable by the CAA or regulations.
SUBPART C—HOW DO EMPLOYEES LEARN OF

THEIR RIGHTS AND OBLIGATIONS UNDER THE
FMLA, AS MADE APPLICABLE BY THE CAA,
AND WHAT CAN AN EMPLOYING OFFICE RE-
QUIRE OF AN EMPLOYEE?

§ 825.300 [Reserved]
§ 825.301 What notices to employees are re-

quired of employing offices under the
FMLA as made applicable by the CAA?
(a)(1) If an employing office has any eligi-

ble employees and has any written guidance
to employees concerning employee benefits
or leave rights, such as in an employee hand-
book, information concerning both entitle-
ments and employee obligations under the
FMLA, as made applicable by the CAA, must
be included in the handbook or other docu-
ment. For example, if an employing office
provides an employee handbook to all em-
ployees that describes the employing office’s
policies regarding leave, wages, attendance,
and similar matters, the handbook must in-
corporate information on FMLA rights and
responsibilities and the employing office’s
policies regarding the FMLA, as made appli-
cable by the CAA. Informational publica-
tions describing the provisions of the FMLA
as made applicable by the CAA are available
from the Office of Compliance and may be in-
corporated in such employing office hand-
books or written policies.

(2) If such an employing office does not
have written policies, manuals, or handbooks
describing employee benefits and leave pro-
visions, the employing office shall provide
written guidance to an employee concerning
all the employee’s rights and obligations
under the FMLA as made applicable by the
CAA. This notice shall be provided to em-
ployees each time notice is given pursuant to
paragraph (b), and in accordance with the
provisions of that paragraph. Employing of-
fices may duplicate and provide the em-
ployee a copy of the FMLA Fact Sheet avail-
able from the Office of Compliance to pro-
vide such guidance.

(b)(1) The employing office shall also pro-
vide the employee with written notice de-
tailing the specific expectations and obliga-
tions of the employee and explaining any
consequences of a failure to meet these obli-
gations. The written notice must be provided
to the employee in a language in which the
employee is literate. Such specific notice
must include, as appropriate—

(i) that the leave will be counted against
the employee’s annual FMLA leave entitle-
ment (see § 825.208);

(ii) any requirements for the employee to
furnish medical certification of a serious
health condition and the consequences of
failing to do so (see § 825.305);

(iii) the employee’s right to substitute paid
leave and whether the employing office will
require the substitution of paid leave, and
the conditions related to any substitution;

(iv) any requirement for the employee to
make any premium payments to maintain
health benefits and the arrangements for
making such payments (see § 825.210), and the
possible consequences of failure to make
such payments on a timely basis (i.e., the
circumstances under which coverage may
lapse);

(v) any requirement for the employee to
present a fitness-for-duty certificate to be
restored to employment (see § 825.310);

(vi) the employee’s status as a ‘‘key em-
ployee’’ and the potential consequence that
restoration may be denied following FMLA
leave, explaining the conditions required for
such denial (see § 825.218);

(vii) the employee’s right to restoration to
the same or an equivalent job upon return
from leave (see §§ 825.214 and 825.604); and

(viii) the employee’s potential liability for
payment of health insurance premiums paid
by the employing office during the employ-
ee’s unpaid FMLA leave if the employee fails
to return to work after taking FMLA leave
(see § 825.213).

(2) The specific notice may include other
information—e.g., whether the employing of-
fice will require periodic reports of the em-
ployee’s status and intent to return to work,
but is not required to do so. A prototype no-
tice is contained in Appendix D of this part,
or may be obtained from the Office of Com-
pliance, which employing offices may adapt
for their use to meet these specific notice re-
quirements.

(c) Except as provided in this subpara-
graph, the written notice required by para-
graph (b) (and by subparagraph (a)(2) where
applicable) must be provided to the employee
no less often than the first time in each six-
month period that an employee gives notice
of the need for FMLA leave (if FMLA leave
is taken during the six-month period). The
notice shall be given within a reasonable
time after notice of the need for leave is
given by the employee—within one or two
business days if feasible. If leave has already
begun, the notice should be mailed to the
employee’s address of record.

(1) If the specific information provided by
the notice changes with respect to a subse-
quent period of FMLA leave during the six-
month period, the employing office shall,
within one or two business days of receipt of
the employee’s notice of need for leave, pro-
vide written notice referencing the prior no-
tice and setting forth any of the information
in subparagraph (b) which has changed. For
example, if the initial leave period were paid
leave and the subsequent leave period would
be unpaid leave, the employing office may
need to give notice of the arrangements for
making premium payments.

(2)(i) Except as provided in subparagraph
(ii), if the employing office is requiring medi-
cal certification or a ‘‘fitness-for-duty’’ re-
port, written notice of the requirement shall
be given with respect to each employee no-
tice of a need for leave.

(ii) Subsequent written notification shall
not be required if the initial notice in the
six-month period and the employing office
handbook or other written documents (if
any) describing the employing office’s leave
policies, clearly provided that certification
or a ‘‘fitness-for-duty’’ report would be re-
quired (e.g., by stating that certification

would be required in all cases, by stating
that certification would be required in all
cases in which leave of more than a specified
number of days is taken, or by stating that
a ‘‘fitness-for-duty’’ report would be required
in all cases for back injuries for employees
in a certain occupation). Where subsequent
written notice is not required, at least oral
notice shall be provided. (See § 825.305(a).)

(d) Employing offices are also expected to
responsively answer questions from employ-
ees concerning their rights and responsibil-
ities under the FMLA as made applicable
under the CAA.

(e) Employing offices furnishing FMLA-re-
quired notices to sensory impaired individ-
uals must also comply with all applicable re-
quirements under law.

(f) If an employing office fails to provide
notice in accordance with the provisions of
this section, the employing office may not
take action against an employee for failure
to comply with any provision required to be
set forth in the notice.
§ 825.302 What notice does an employee have

to give an employing office when the need
for FMLA leave is foreseeable?
(a) An employee must provide the employ-

ing office at least 30 days advance notice be-
fore FMLA leave is to begin if the need for
the leave is foreseeable based on an expected
birth, placement for adoption or foster care,
or planned medical treatment for a serious
health condition of the employee or of a fam-
ily member. If 30 days notice is not prac-
ticable, such as because of a lack of knowl-
edge of approximately when leave will be re-
quired to begin, a change in circumstances,
or a medical emergency, notice must be
given as soon as practicable. For example, an
employee’s health condition may require
leave to commence earlier than anticipated
before the birth of a child. Similarly, little
opportunity for notice may be given before
placement for adoption. Whether the leave is
to be continuous or is to be taken intermit-
tently or on a reduced schedule basis, notice
need only be given one time, but the em-
ployee shall advise the employing office as
soon as practicable if dates of scheduled
leave change or are extended, or were ini-
tially unknown.

(b) ‘‘As soon as practicable’’ means as soon
as both possible and practical, taking into
account all of the facts and circumstances in
the individual case. For foreseeable leave
where it is not possible to give as much as 30
days notice, ‘‘as soon as practicable’’ ordi-
narily would mean at least verbal notifica-
tion to the employing office within one or
two business days of when the need for leave
becomes known to the employee.

(c) An employee shall provide at least
verbal notice sufficient to make the employ-
ing office aware that the employee needs
FMLA-qualifying leave, and the anticipated
timing and duration of the leave. The em-
ployee need not expressly assert rights under
the FMLA as made applicable by the CAA, or
even mention the FMLA, but may only state
that leave is needed for an expected birth or
adoption, for example. The employing office
should inquire further of the employee if it is
necessary to have more information about
whether FMLA leave is being sought by the
employee, and obtain the necessary details
of the leave to be taken. In the case of medi-
cal conditions, the employing office may find
it necessary to inquire further to determine
if the leave is because of a serious health
condition and may request medical certifi-
cation to support the need for such leave (see
§ 825.305).

(d) An employing office may also require
an employee to comply with the employing
office’s usual and customary notice and pro-
cedural requirements for requesting leave.
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For example, an employing office may re-
quire that written notice set forth the rea-
sons for the requested leave, the anticipated
duration of the leave, and the anticipated
start of the leave. However, failure to follow
such internal employing office procedures
will not permit an employing office to dis-
allow or delay an employee’s taking FMLA
leave if the employee gives timely verbal or
other notice.

(e) When planning medical treatment, the
employee must consult with the employing
office and make a reasonable effort to sched-
ule the leave so as not to disrupt unduly the
employing office’s operations, subject to the
approval of the health care provider. Em-
ployees are ordinarily expected to consult
with their employing offices prior to the
scheduling of treatment in order to work out
a treatment schedule which best suits the
needs of both the employing office and the
employee. If an employee who provides no-
tice of the need to take FMLA leave on an
intermittent basis for planned medical treat-
ment neglects to consult with the employing
office to make a reasonable attempt to ar-
range the schedule of treatments so as not to
unduly disrupt the employing office’s oper-
ations, the employing office may initiate
discussions with the employee and require
the employee to attempt to make such ar-
rangements, subject to the approval of the
health care provider.

(f) In the case of intermittent leave or
leave on a reduced leave schedule which is
medically necessary, an employee shall ad-
vise the employing office, upon request, of
the reasons why the intermittent/reduced
leave schedule is necessary and of the sched-
ule for treatment, if applicable. The em-
ployee and employing office shall attempt to
work out a schedule which meets the em-
ployee’s needs without unduly disrupting the
employing office’s operations, subject to the
approval of the health care provider.

(g) An employing office may waive employ-
ees’ FMLA notice requirements. In addition,
an employing office may not require compli-
ance with stricter FMLA notice require-
ments where the provisions of a collective
bargaining agreement or applicable leave
plan allow less advance notice to the em-
ploying office. For example, if an employee
(or employing office) elects to substitute
paid vacation leave for unpaid FMLA leave
(see § 825.207), and the employing office’s paid
vacation leave plan imposes no prior notifi-
cation requirements for taking such vaca-
tion leave, no advance notice may be re-
quired for the FMLA leave taken in these
circumstances. On the other hand, FMLA no-
tice requirements would apply to a period of
unpaid FMLA leave, unless the employing of-
fice imposes lesser notice requirements on
employees taking leave without pay.
§ 825.303 What are the requirements for an

employee to furnish notice to an employing
office where the need for FMLA leave is not
foreseeable?
(a) When the approximate timing of the

need for leave is not foreseeable, an em-
ployee should give notice to the employing
office of the need for FMLA leave as soon as
practicable under the facts and cir-
cumstances of the particular case. It is ex-
pected that an employee will give notice to
the employing office within no more than
one or two working days of learning of the
need for leave, except in extraordinary cir-
cumstances where such notice is not feasible.
In the case of a medical emergency requiring
leave because of an employee’s own serious
health condition or to care for a family
member with a serious health condition,
written advance notice pursuant to an em-
ploying office’s internal rules and procedures
may not be required when FMLA leave is in-
volved.

(b) The employee should provide notice to
the employing office either in person or by
telephone, telegraph, facsimile (‘‘fax’’) ma-
chine or other electronic means. Notice may
be given by the employee’s spokesperson
(e.g., spouse, adult family member or other
responsible party) if the employee is unable
to do so personally. The employee need not
expressly assert rights under the FMLA, as
made applicable by the CAA, or even men-
tion the FMLA, but may only state that
leave is needed. The employing office will be
expected to obtain any additional required
information through informal means. The
employee or spokesperson will be expected to
provide more information when it can read-
ily be accomplished as a practical matter,
taking into consideration the exigencies of
the situation.
§ 825.304 What recourse do employing of-

fices have if employees fail to provide the
required notice?
(a) An employing office may waive employ-

ees’ FMLA notice obligations or the employ-
ing office’s own internal rules on leave no-
tice requirements.

(b) If an employee fails to give 30 days no-
tice for foreseeable leave with no reasonable
excuse for the delay, the employing office
may delay the taking of FMLA leave until at
least 30 days after the date the employee
provides notice to the employing office of
the need for FMLA leave.

(c) In all cases, in order for the onset of an
employee’s FMLA leave to be delayed due to
lack of required notice, it must be clear that
the employee had actual notice of the FMLA
notice requirements. This condition would be
satisfied by the employing office’s proper
posting, at the worksite where the employee
is employed, of the information regarding
the FMLA provided (pursuant to section
301(h)(2) of the CAA, 2 U.S.C. 1381(h)(2)) by
the Office of Compliance to the employing
office in a manner suitable for posting. Fur-
thermore, the need for leave and the approxi-
mate date leave would be taken must have
been clearly foreseeable to the employee 30
days in advance of the leave. For example,
knowledge that an employee would receive a
telephone call about the availability of a
child for adoption at some unknown point in
the future would not be sufficient.
§ 825.305 When must an employee provide

medical certification to support FMLA
leave?
(a) An employing office may require that

an employee’s leave to care for the employ-
ee’s seriously ill spouse, son, daughter, or
parent, or due to the employee’s own serious
health condition that makes the employee
unable to perform one or more of the essen-
tial functions of the employee’s position, be
supported by a certification issued by the
health care provider of the employee or the
employee’s ill family member. An employing
office must give notice of a requirement for
medical certification each time a certifi-
cation is required; such notice must be writ-
ten notice whenever required by § 825.301. An
employing office’s oral request to an em-
ployee to furnish any subsequent medical
certification is sufficient.

(b) When the leave is foreseeable and at
least 30 days notice has been provided, the
employee should provide the medical certifi-
cation before the leave begins. When this is
not possible, the employee must provide the
requested certification to the employing of-
fice within the time frame requested by the
employing office (which must allow at least
15 calendar days after the employing office’s
request), unless it is not practicable under
the particular circumstances to do so despite
the employee’s diligent, good faith efforts.

(c) In most cases, the employing office
should request that an employee furnish cer-

tification from a health care provider at the
time the employee gives notice of the need
for leave or within two business days there-
after, or, in the case of unforeseen leave,
within two business days after the leave
commences. The employing office may re-
quest certification at some later date if the
employing office later has reason to question
the appropriateness of the leave or its dura-
tion.

(d) At the time the employing office re-
quests certification, the employing office
must also advise an employee of the antici-
pated consequences of an employee’s failure
to provide adequate certification. The em-
ploying office shall advise an employee
whenever the employing office finds a cer-
tification incomplete, and provide the em-
ployee a reasonable opportunity to cure any
such deficiency.

(e) If the employing office’s sick or medical
leave plan imposes medical certification re-
quirements that are less stringent than the
certification requirements of these regula-
tions, and the employee or employing office
elects to substitute paid sick, vacation, per-
sonal or family leave for unpaid FMLA leave
where authorized (see § 825.207), only the em-
ploying office’s less stringent sick leave cer-
tification requirements may be imposed.
§ 825.306 How much information may be re-

quired in medical certifications of a serious
health condition?
(a) The Office of Compliance has made

available an optional form (‘‘Certification of
Physician or Practitioner’’) for employees’
(or their family members’) use in obtaining
medical certification, including second and
third opinions, from health care providers
that meets FMLA’s certification require-
ments. (See Appendix B to these regula-
tions.) This optional form reflects certifi-
cation requirements so as to permit the
health care provider to furnish appropriate
medical information within his or her
knowledge.

(b) The Certification of Physician or Prac-
titioner form is modeled closely on Form
WH–380, as revised, which was developed by
the Department of Labor (see 29 C.F.R. Part
825, Appendix B). The employing office may
use the Office of Compliance’s form, or Form
WH–380, as revised, or another form contain-
ing the same basic information; however, no
additional information may be required. In
all instances the information on the form
must relate only to the serious health condi-
tion for which the current need for leave ex-
ists. The form identifies the health care pro-
vider and type of medical practice (including
pertinent specialization, if any), makes max-
imum use of checklist entries for ease in
completing the form, and contains required
entries for:

(1) A certification as to which part of the
definition of ‘‘serious health condition’’ (see
§ 825.114), if any, applies to the patient’s con-
dition, and the medical facts which support
the certification, including a brief statement
as to how the medical facts meet the criteria
of the definition.

(2)(i) The approximate date the serious
health condition commenced, and its prob-
able duration, including the probable dura-
tion of the patient’s present incapacity (de-
fined to mean inability to work, attend
school or perform other regular daily activi-
ties due to the serious health condition,
treatment therefor, or recovery therefrom) if
different.

(ii) Whether it will be necessary for the
employee to take leave intermittently or to
work on a reduced leave schedule basis (i.e.,
part-time) as a result of the serious health
condition (see § 825.117 and § 825.203), and if
so, the probable duration of such schedule.

(iii) If the condition is pregnancy or a
chronic condition within the meaning of
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§ 825.114(a)(2)(iii), whether the patient is pres-
ently incapacitated and the likely duration
and frequency of episodes of incapacity.

(3)(i)(A) If additional treatments will be re-
quired for the condition, an estimate of the
probable number of such treatments.

(B) If the patient’s incapacity will be inter-
mittent, or will require a reduced leave
schedule, an estimate of the probable num-
ber and interval between such treatments,
actual or estimated dates of treatment if
known, and period required for recovery if
any.

(ii) If any of the treatments referred to in
subparagraph (i) will be provided by another
provider of health services (e.g., physical
therapist), the nature of the treatments.

(iii) If a regimen of continuing treatment
by the patient is required under the super-
vision of the health care provider, a general
description of the regimen (see § 825.114(b)).

(4) If medical leave is required for the em-
ployee’s absence from work because of the
employee’s own condition (including ab-
sences due to pregnancy or a chronic condi-
tion), whether the employee—

(i) is unable to perform work of any kind;
(ii) is unable to perform any one or more of

the essential functions of the employee’s po-
sition, including a statement of the essential
functions the employee is unable to perform
(see § 825.115), based on either information
provided on a statement from the employing
office of the essential functions of the posi-
tion or, if not provided, discussion with the
employee about the employee’s job func-
tions; or

(iii) must be absent from work for treat-
ment.

(5)(i) If leave is required to care for a fam-
ily member of the employee with a serious
health condition, whether the patient re-
quires assistance for basic medical or per-
sonal needs or safety, or for transportation;
or if not, whether the employee’s presence to
provide psychological comfort would be ben-
eficial to the patient or assist in the pa-
tient’s recovery. The employee is required to
indicate on the form the care he or she will
provide and an estimate of the time period.

(ii) If the employee’s family member will
need care only intermittently or on a re-
duced leave schedule basis (i.e., part-time),
the probable duration of the need.

(c) If the employing office’s sick or medical
leave plan requires less information to be
furnished in medical certifications than the
certification requirements of these regula-
tions, and the employee or employing office
elects to substitute paid sick, vacation, per-
sonal or family leave for unpaid FMLA leave
where authorized (see § 825.207), only the em-
ploying office’s lesser sick leave certification
requirements may be imposed.
§ 825.307 What may an employing office do if

it questions the adequacy of a medical cer-
tification?
(a) If an employee submits a complete cer-

tification signed by the health care provider,
the employing office may not request addi-
tional information from the employee’s
health care provider. However, a health care
provider representing the employing office
may contact the employee’s health care pro-
vider, with the employee’s permission, for
purposes of clarification and authenticity of
the medical certification.

(1) If an employee is on FMLA leave run-
ning concurrently with a workers’ compensa-
tion absence, and the provisions of the work-
ers’ compensation statute permit the em-
ploying office or the employing office’s rep-
resentative to have direct contact with the
employee’s workers’ compensation health
care provider, the employing office may fol-
low the workers’ compensation provisions.

(2) An employing office that has reason to
doubt the validity of a medical certification

may require the employee to obtain a second
opinion at the employing office’s expense.
Pending receipt of the second (or third) med-
ical opinion, the employee is provisionally
entitled to the benefits of the FMLA as made
applicable by the CAA, including mainte-
nance of group health benefits. If the certifi-
cations do not ultimately establish the em-
ployee’s entitlement to FMLA leave, the
leave shall not be designated as FMLA leave
and may be treated as paid or unpaid leave
under the employing office’s established
leave policies. The employing office is per-
mitted to designate the health care provider
to furnish the second opinion, but the se-
lected health care provider may not be em-
ployed on a regular basis by the employing
office. See also paragraphs (e) and (f) of this
section.

(b) The employing office may not regularly
contract with or otherwise regularly utilize
the services of the health care provider fur-
nishing the second opinion unless the em-
ploying office is located in an area where ac-
cess to health care is extremely limited (e.g.,
a rural area where no more than one or two
doctors practice in the relevant specialty in
the vicinity).

(c) If the opinions of the employee’s and
the employing office’s designated health care
providers differ, the employing office may
require the employee to obtain certification
from a third health care provider, again at
the employing office’s expense. This third
opinion shall be final and binding. The third
health care provider must be designated or
approved jointly by the employing office and
the employee. The employing office and the
employee must each act in good faith to at-
tempt to reach agreement on whom to select
for the third opinion provider. If the employ-
ing office does not attempt in good faith to
reach agreement, the employing office will
be bound by the first certification. If the em-
ployee does not attempt in good faith to
reach agreement, the employee will be bound
by the second certification. For example, an
employee who refuses to agree to see a doc-
tor in the specialty in question may be fail-
ing to act in good faith. On the other hand,
an employing office that refuses to agree to
any doctor on a list of specialists in the ap-
propriate field provided by the employee and
whom the employee has not previously con-
sulted may be failing to act in good faith.

(d) The employing office is required to pro-
vide the employee with a copy of the second
and third medical opinions, where applica-
ble, upon request by the employee. Re-
quested copies are to be provided within two
business days unless extenuating cir-
cumstances prevent such action.

(e) If the employing office requires the em-
ployee to obtain either a second or third
opinion the employing office must reimburse
an employee or family member for any rea-
sonable ‘‘out of pocket’’ travel expenses in-
curred to obtain the second and third medi-
cal opinions. The employing office may not
require the employee or family member to
travel outside normal commuting distance
for purposes of obtaining the second or third
medical opinions except in very unusual cir-
cumstances.

(f) In circumstances when the employee or
a family member is visiting in another coun-
try, or a family member resides in a another
country, and a serious health condition de-
velops, the employing office shall accept a
medical certification as well as second and
third opinions from a health care provider
who practices in that country.
§ 825.308 Under what circumstances may an

employing office request subsequent recer-
tifications of medical conditions?
(a) For pregnancy, chronic, or permanent/

long-term conditions under continuing su-

pervision of a health care provider (as de-
fined in § 825.114(a)(2) (ii), (iii) or (iv)), an em-
ploying office may request recertification no
more often than every 30 days and only in
connection with an absence by the employee,
unless:

(1) Circumstances described by the pre-
vious certification have changed signifi-
cantly (e.g., the duration or frequency of ab-
sences, the severity of the condition, com-
plications); or

(2) The employing office receives informa-
tion that casts doubt upon the employee’s
stated reason for the absence.

(b)(1) If the minimum duration of the pe-
riod of incapacity specified on a certification
furnished by the health care provider is more
than 30 days, the employing office may not
request recertification until that minimum
duration has passed unless one of the condi-
tions set forth in paragraph (c) (1), (2) or (3)
of this section is met.

(2) For FMLA leave taken intermittently
or on a reduced leave schedule basis, the em-
ploying office may not request recertifi-
cation in less than the minimum period spec-
ified on the certification as necessary for
such leave (including treatment) unless one
of the conditions set forth in paragraph (c)
(1), (2) or (3) of this section is met.

(c) For circumstances not covered by para-
graphs (a) or (b) of this section, an employ-
ing office may request recertification at any
reasonable interval, but not more often than
every 30 days, unless:

(1) The employee requests an extension of
leave;

(2) Circumstances described by the pre-
vious certification have changed signifi-
cantly (e.g., the duration of the illness, the
nature of the illness, complications); or

(3) The employing office receives informa-
tion that casts doubt upon the continuing
validity of the certification.

(d) The employee must provide the re-
quested recertification to the employing of-
fice within the time frame requested by the
employing office (which must allow at least
15 calendar days after the employing office’s
request), unless it is not practicable under
the particular circumstances to do so despite
the employee’s diligent, good faith efforts.

(e) Any recertification requested by the
employing office shall be at the employee’s
expense unless the employing office provides
otherwise. No second or third opinion on re-
certification may be required.
§ 825.309 What notice may an employing of-

fice require regarding an employee’s intent
to return to work?
(a) An employing office may require an

employee on FMLA leave to report periodi-
cally on the employee’s status and intent to
return to work. The employing office’s pol-
icy regarding such reports may not be dis-
criminatory and must take into account all
of the relevant facts and circumstances re-
lated to the individual employee’s leave situ-
ation.

(b) If an employee gives unequivocal notice
of intent not to return to work, the employ-
ing office’s obligations under FMLA, as
made applicable by the CAA, to maintain
health benefits (subject to requirements of
COBRA or 5 U.S.C. 8905a, whichever is appli-
cable) and to restore the employee cease.
However, these obligations continue if an
employee indicates he or she may be unable
to return to work but expresses a continuing
desire to do so.

(c) It may be necessary for an employee to
take more leave than originally anticipated.
Conversely, an employee may discover after
beginning leave that the circumstances have
changed and the amount of leave originally
anticipated is no longer necessary. An em-
ployee may not be required to take more
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FMLA leave than necessary to resolve the
circumstance that precipitated the need for
leave. In both of these situations, the em-
ploying office may require that the employee
provide the employing office reasonable no-
tice (i.e., within two business days) of the
changed circumstances where foreseeable.
The employing office may also obtain infor-
mation on such changed circumstances
through requested status reports.
§ 825.310 Under what circumstances may an

employing office require that an employee
submit a medical certification that the em-
ployee is able (or unable) to return to work
(i.e., a ‘‘fitness-for-duty’’ report)?
(a) As a condition of restoring an employee

whose FMLA leave was occasioned by the
employee’s own serious health condition
that made the employee unable to perform
the employee’s job, an employing office may
have a uniformly-applied policy or practice
that requires all similarly-situated employ-
ees (i.e., same occupation, same serious
health condition) who take leave for such
conditions to obtain and present certifi-
cation from the employee’s health care pro-
vider that the employee is able to resume
work.

(b) If the terms of a collective bargaining
agreement govern an employee’s return to
work, those provisions shall be applied.
Similarly, requirements under the Ameri-
cans with Disabilities Act (ADA), as made
applicable by the CAA, that any return-to-
work physical be job-related and consistent
with business necessity apply. For example,
an attorney could not be required to submit
to a medical examination or inquiry just be-
cause her leg had been amputated. The es-
sential functions of an attorney’s job do not
require use of both legs; therefore such an in-
quiry would not be job related. An employing
office may require a warehouse laborer,
whose back impairment affects the ability to
lift, to be examined by an orthopedist, but
may not require this employee to submit to
an HIV test where the test is not related to
either the essential functions of his/her job
or to his/her impairment.

(c) An employing office may seek fitness-
for-duty certification only with regard to the
particular health condition that caused the
employee’s need for FMLA leave. The certifi-
cation itself need only be a simple statement
of an employee’s ability to return to work. A
health care provider employed by the em-
ploying office may contact the employee’s
health care provider with the employee’s
permission, for purposes of clarification of
the employee’s fitness to return to work. No
additional information may be acquired, and
clarification may be requested only for the
serious health condition for which FMLA
leave was taken. The employing office may
not delay the employee’s return to work
while contact with the health care provider
is being made.

(d) The cost of the certification shall be
borne by the employee and the employee is
not entitled to be paid for the time or travel
costs spent in acquiring the certification.

(e) The notice that employing offices are
required to give to each employee giving no-
tice of the need for FMLA leave regarding
their FMLA rights and obligations as made
applicable by the CAA (see § 825.301) shall ad-
vise the employee if the employing office
will require fitness-for-duty certification to
return to work. If the employing office has a
handbook explaining employment policies
and benefits, the handbook should explain
the employing office’s general policy regard-
ing any requirement for fitness-for-duty cer-
tification to return to work. Specific notice
shall also be given to any employee from
whom fitness-for-duty certification will be
required either at the time notice of the need

for leave is given or immediately after leave
commences and the employing office is ad-
vised of the medical circumstances requiring
the leave, unless the employee’s condition
changes from one that did not previously re-
quire certification pursuant to the employ-
ing office’s practice or policy. No second or
third fitness-for-duty certification may be
required.

(f) An employing office may delay restora-
tion to employment until an employee sub-
mits a required fitness-for-duty certification
unless the employing office has failed to pro-
vide the notices required in paragraph (e) of
this section.

(g) An employing office is not entitled to
certification of fitness to return to duty
when the employee takes intermittent leave
as described in § 825.203.

(h) When an employee is unable to return
to work after FMLA leave because of the
continuation, recurrence, or onset of the em-
ployee’s or family member’s serious health
condition, thereby preventing the employing
office from recovering its share of health
benefit premium payments made on the em-
ployee’s behalf during a period of unpaid
FMLA leave, the employing office may re-
quire medical certification of the employee’s
or the family member’s serious health condi-
tion. (See § 825.213(a)(3).) The cost of the cer-
tification shall be borne by the employee and
the employee is not entitled to be paid for
the time or travel costs spent in acquiring
the certification.
§ 825.311 What happens if an employee fails

to satisfy the medical certification and/or
recertification requirements?
(a) In the case of foreseeable leave, an em-

ploying office may delay the taking of
FMLA leave to an employee who fails to pro-
vide timely certification after being re-
quested by the employing office to furnish
such certification (i.e., within 15 calendar
days, if practicable), until the required cer-
tification is provided.

(b) When the need for leave is not foresee-
able, or in the case of recertification, an em-
ployee must provide certification (or recer-
tification) within the time frame requested
by the employing office (which must allow at
least 15 days after the employing office’s re-
quest) or as soon as reasonably possible
under the particular facts and cir-
cumstances. In the case of a medical emer-
gency, it may not be practicable for an em-
ployee to provide the required certification
within 15 calendar days. If an employee fails
to provide a medical certification within a
reasonable time under the pertinent cir-
cumstances, the employing office may delay
the employee’s continuation of FMLA leave.
If the employee never produces the certifi-
cation, the leave is not FMLA leave.

(c) When requested by the employing office
pursuant to a uniformly applied policy for
similarly-situated employees, the employee
must provide medical certification at the
time the employee seeks reinstatement at
the end of FMLA leave taken for the employ-
ee’s serious health condition, that the em-
ployee is fit for duty and able to return to
work (see § 825.310(a)) if the employing office
has provided the required notice (see
§ 825.301(c)); the employing office may delay
restoration until the certification is pro-
vided. In this situation, unless the employee
provides either a fitness-for-duty certifi-
cation or a new medical certification for a
serious health condition at the time FMLA
leave is concluded, the employee may be ter-
minated. See also § 825.213(a)(3).
§ 825.312 Under what circumstances may an

employing office refuse to provide FMLA
leave or reinstatement to eligible employ-
ees?
(a) If an employee fails to give timely ad-

vance notice when the need for FMLA leave

is foreseeable, the employing office may
delay the taking of FMLA leave until 30 days
after the date the employee provides notice
to the employing office of the need for FMLA
leave. (See § 825.302.)

(b) If an employee fails to provide in a
timely manner a requested medical certifi-
cation to substantiate the need for FMLA
leave due to a serious health condition, an
employing office may delay continuation of
FMLA leave until an employee submits the
certificate. (See §§ 825.305 and 825.311.) If the
employee never produces the certification,
the leave is not FMLA leave.

(c) If an employee fails to provide a re-
quested fitness-for-duty certification to re-
turn to work, an employing office may delay
restoration until the employee submits the
certificate. (See §§ 825.310 and 825.311.)

(d) An employee has no greater right to re-
instatement or to other benefits and condi-
tions of employment than if the employee
had been continuously employed during the
FMLA leave period. Thus, an employee’s
rights to continued leave, maintenance of
health benefits, and restoration cease under
FMLA, as made applicable by the CAA, if
and when the employment relationship ter-
minates (e.g., layoff), unless that relation-
ship continues, for example, by the employee
remaining on paid FMLA leave. If the em-
ployee is recalled or otherwise re-employed,
an eligible employee is immediately entitled
to further FMLA leave for an FMLA-qualify-
ing reason. An employing office must be able
to show, when an employee requests restora-
tion, that the employee would not otherwise
have been employed if leave had not been
taken in order to deny restoration to em-
ployment. (See § 825.216.)

(e) An employing office may require an em-
ployee on FMLA leave to report periodically
on the employee’s status and intention to re-
turn to work. (See § 825.309.) If an employee
unequivocally advises the employing office
either before or during the taking of leave
that the employee does not intend to return
to work, and the employment relationship is
terminated, the employee’s entitlement to
continued leave, maintenance of health ben-
efits, and restoration ceases unless the em-
ployment relationship continues, for exam-
ple, by the employee remaining on paid
leave. An employee may not be required to
take more leave than necessary to address
the circumstances for which leave was
taken. If the employee is able to return to
work earlier than anticipated, the employee
shall provide the employing office two busi-
ness days notice where feasible; the employ-
ing office is required to restore the employee
once such notice is given, or where such
prior notice was not feasible.

(f) An employing office may deny restora-
tion to employment, but not the taking of
FMLA leave and the maintenance of health
benefits, to an eligible employee only under
the terms of the ‘‘key employee’’ exemption.
Denial of reinstatement must be necessary
to prevent ‘‘substantial and grievous eco-
nomic injury’’ to the employing office’s op-
erations. The employing office must notify
the employee of the employee’s status as a
‘‘key employee’’ and of the employing of-
fice’s intent to deny reinstatement on that
basis when the employing office makes these
determinations. If leave has started, the em-
ployee must be given a reasonable oppor-
tunity to return to work after being so noti-
fied. (See § 825.219.)

(g) An employee who fraudulently obtains
FMLA leave from an employing office is not
protected by job restoration or maintenance
of health benefits provisions of the FMLA as
made applicable by the CAA.

(h) If the employing office has a uniformly-
applied policy governing outside or supple-
mental employment, such a policy may con-
tinue to apply to an employee while on
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FMLA leave. An employing office which does
not have such a policy may not deny benefits
to which an employee is entitled under
FMLA as made applicable by the CAA on
this basis unless the FMLA leave was fraudu-
lently obtained as in paragraph (g) of this
section.

SUBPART D—WHAT ENFORCEMENT
MECHANISMS DOES THE CAA PROVIDE?

§ 825.400 What can employees do who be-
lieve that their rights under the FMLA as
made applicable by the CAA have been vio-
lated?
(a) To commence a proceeding, a covered

employee alleging a violation of the rights
and protections of the FMLA made applica-
ble by the CAA must request counseling by
the Office of Compliance not later than 180
days after the date of the alleged violation.
If a covered employee misses this deadline,
the covered employee will be unable to ob-
tain a remedy under the CAA.

(b) The following procedures are available
under title IV of the CAA for covered em-
ployees who believe that their rights under
FMLA as made applicable by the CAA have
been violated—

(1) counseling;
(2) mediation; and
(3) election of either—
(A) a formal complaint, filed with the Of-

fice of Compliance, and a hearing before a
hearing officer, subject to review by the
Board of Directors of the Office of Compli-
ance, and judicial review in the United
States Court of Appeals for the Federal Cir-
cuit; or

(B) a civil action in a district court of the
United States.

(c) Regulations of the Office of Compliance
describing and governing these procedures
are found at [proposed rules can be found at
141 Cong. Rec. S17012 (November 14, 1995)].
§ 825.401 [Reserved]
§825.402 [Reserved]
§ 825.403 [Reserved]
§ 825.404 [Reserved]

SUBPART E—[RESERVED]
SUBPART F—WHAT SPECIAL RULES APPLY TO

EMPLOYEES OF SCHOOLS?
§ 825.600 To whom do the special rules

apply?
(a) Certain special rules apply to employ-

ees of ‘‘local educational agencies’’, includ-
ing public school boards and elementary
schools under their jurisdiction, and private
elementary and secondary schools. The spe-
cial rules do not apply to other kinds of edu-
cational institutions, such as colleges and
universities, trade schools, and preschools.

(b) Educational institutions are covered by
FMLA as made applicable by the CAA (and
these special rules). The usual requirements
for employees to be ‘‘eligible’’ apply.

(c) The special rules affect the taking of
intermittent leave or leave on a reduced
leave schedule, or leave near the end of an
academic term (semester), by instructional
employees. ‘‘Instructional employees’’ are
those whose principal function is to teach
and instruct students in a class, a small
group, or an individual setting. This term in-
cludes not only teachers, but also athletic
coaches, driving instructors, and special edu-
cation assistants such as signers for the
hearing impaired. It does not include, and
the special rules do not apply to, teacher as-
sistants or aides who do not have as their
principal job actual teaching or instructing,
nor does it include auxiliary personnel such
as counselors, psychologists, or curriculum
specialists. It also does not include cafeteria
workers, maintenance workers, or bus driv-
ers.

(d) Special rules which apply to restoration
to an equivalent position apply to all em-
ployees of local educational agencies.

§ 825.601 What limitations apply to the tak-
ing of intermittent leave or leave on a re-
duced leave schedule?
(a) Leave taken for a period that ends with

the school year and begins the next semester
is leave taken consecutively rather than
intermittently. The period during the sum-
mer vacation when the employee would not
have been required to report for duty is not
counted against the employee’s FMLA leave
entitlement. An instructional employee who
is on FMLA leave at the end of the school
year must be provided with any benefits over
the summer vacation that employees would
normally receive if they had been working at
the end of the school year.

(1) If an eligible instructional employee
needs intermittent leave or leave on a re-
duced leave schedule to care for a family
member, or for the employee’s own serious
health condition, which is foreseeable based
on planned medical treatment, and the em-
ployee would be on leave for more than 20
percent of the total number of working days
over the period the leave would extend, the
employing office may require the employee
to choose either to:

(i) Take leave for a period or periods of a
particular duration, not greater than the du-
ration of the planned treatment; or

(ii) Transfer temporarily to an available
alternative position for which the employee
is qualified, which has equivalent pay and
benefits and which better accommodates re-
curring periods of leave than does the em-
ployee’s regular position.

(2) These rules apply only to a leave in-
volving more than 20 percent of the working
days during the period over which the leave
extends. For example, if an instructional em-
ployee who normally works five days each
week needs to take two days of FMLA leave
per week over a period of several weeks, the
special rules would apply. Employees taking
leave which constitutes 20 percent or less of
the working days during the leave period
would not be subject to transfer to an alter-
native position. ‘‘Periods of a particular du-
ration’’ means a block, or blocks, of time be-
ginning no earlier than the first day for
which leave is needed and ending no later
than the last day on which leave is needed,
and may include one uninterrupted period of
leave.

(b) If an instructional employee does not
give required notice of foreseeable FMLA
leave (see § 825.302) to be taken intermit-
tently or on a reduced leave schedule, the
employing office may require the employee
to take leave of a particular duration, or to
transfer temporarily to an alternative posi-
tion. Alternatively, the employing office
may require the employee to delay the tak-
ing of leave until the notice provision is met.
See § 825.207(h).
§ 825.602 What limitations apply to the tak-

ing of leave near the end of an academic
term?
(a) There are also different rules for in-

structional employees who begin leave more
than five weeks before the end of a term, less
than five weeks before the end of a term, and
less than three weeks before the end of a
term. Regular rules apply except in cir-
cumstances when:

(1) An instructional employee begins leave
more than five weeks before the end of a
term. The employing office may require the
employee to continue taking leave until the
end of the term if—

(i) the leave will last at least three weeks,
and

(ii) the employee would return to work
during the three-week period before the end
of the term.

(2) The employee begins leave for a purpose
other than the employee’s own serious

health condition during the five-week period
before the end of a term. The employing of-
fice may require the employee to continue
taking leave until the end of the term if—

(i) the leave will last more than two weeks,
and

(ii) the employee would return to work
during the two-week period before the end of
the term.

(3) The employee begins leave for a purpose
other than the employee’s own serious
health condition during the three-week pe-
riod before the end of a term, and the leave
will last more than five working days. The
employing office may require the employee
to continue taking leave until the end of the
term.

(b) For purposes of these provisions, ‘‘aca-
demic term’’ means the school semester,
which typically ends near the end of the cal-
endar year and the end of spring each school
year. In no case may a school have more
than two academic terms or semesters each
year for purposes of FMLA as made applica-
ble by the CAA. An example of leave falling
within these provisions would be where an
employee plans two weeks of leave to care
for a family member which will begin three
weeks before the end of the term. In that sit-
uation, the employing office could require
the employee to stay out on leave until the
end of the term.

§ 825.603 Is all leave taken during ‘‘periods
of a particular duration’’ counted against
the FMLA leave entitlement?

(a) If an employee chooses to take leave for
‘‘periods of a particular duration’’ in the
case of intermittent or reduced schedule
leave, the entire period of leave taken will
count as FMLA leave.

(b) In the case of an employee who is re-
quired to take leave until the end of an aca-
demic term, only the period of leave until
the employee is ready and able to return to
work shall be charged against the employee’s
FMLA leave entitlement. The employing of-
fice has the option not to require the em-
ployee to stay on leave until the end of the
school term. Therefore, any additional leave
required by the employing office to the end
of the school term is not counted as FMLA
leave; however, the employing office shall be
required to maintain the employee’s group
health insurance and restore the employee to
the same or equivalent job including other
benefits at the conclusion of the leave.

§ 825.604 What special rules apply to res-
toration to ‘‘an equivalent position’’?

The determination of how an employee is
to be restored to ‘‘an equivalent position’’
upon return from FMLA leave will be made
on the basis of ‘‘established school board
policies and practices, private school policies
and practices, and collective bargaining
agreements’’. The ‘‘established policies’’ and
collective bargaining agreements used as a
basis for restoration must be in writing,
must be made known to the employee prior
to the taking of FMLA leave, and must
clearly explain the employee’s restoration
rights upon return from leave. Any estab-
lished policy which is used as the basis for
restoration of an employee to ‘‘an equivalent
position’’ must provide substantially the
same protections as provided in the FMLA,
as made applicable by the CAA, for rein-
stated employees. See § 825.215. In other
words, the policy or collective bargaining
agreement must provide for restoration to
an ‘‘equivalent position’’ with equivalent
employment benefits, pay, and other terms
and conditions of employment. For example,
an employee may not be restored to a posi-
tion requiring additional licensure or certifi-
cation.
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SUBPART G—HOW DO OTHER LAWS, EMPLOY-

ING OFFICE PRACTICES, AND COLLECTIVE
BARGAINING AGREEMENTS AFFECT EM-
PLOYEE RIGHTS UNDER THE FMLA AS MADE
APPLICABLE BY THE CAA?

§ 825.700 What if an employing office pro-
vides more generous benefits than required
by FMLA as made applicable by the CAA?
(a) An employing office must observe any

employment benefit program or plan that
provides greater family or medical leave
rights to employees than the rights estab-
lished by the FMLA. Conversely, the rights
established by the FMLA, as made applicable
by the CAA, may not be diminished by any
employment benefit program or plan. For ex-
ample, a provision of a collective bargaining
agreement (CBA) which provides for rein-
statement to a position that is not equiva-
lent because of seniority (e.g., provides less-
er pay) is superseded by FMLA. If an employ-
ing office provides greater unpaid family
leave rights than are afforded by FMLA, the
employing office is not required to extend
additional rights afforded by FMLA, such as
maintenance of health benefits (other than
through COBRA or 5 U.S.C. 8905a, whichever
is applicable), to the additional leave period
not covered by FMLA. If an employee takes
paid or unpaid leave and the employing of-
fice does not designate the leave as FMLA
leave, the leave taken does not count against
an employee’s FMLA entitlement.

(b) Nothing in the FMLA, as made applica-
ble by the CAA, prevents an employing office
from amending existing leave and employee
benefit programs, provided they comply with
FMLA as made applicable by the CAA. How-
ever, nothing in the FMLA, as made applica-
ble by the CAA, is intended to discourage
employing offices from adopting or retaining
more generous leave policies.

(c) [Reserved]
§ 825.701 [Reserved]
§ 825.702 How does FMLA affect anti-dis-

crimination laws as applied by section 201
of the CAA?
(a) Nothing in FMLA modifies or affects

any applicable law prohibiting discrimina-
tion on the basis of race, religion, color, na-
tional origin, sex, age, or disability (e.g.,
title VII of the Civil Rights Act of 1964, as
amended by the Pregnancy Discrimination
Act), as made applicable by the CAA.
FMLA’s legislative history explains that
FMLA is ‘‘not intended to modify or affect
the Rehabilitation Act of 1973, as amended,
the regulations concerning employment
which have been promulgated pursuant to
that statute, or the Americans with Disabil-
ities Act of 1990, or the regulations issued
under that Act. Thus, the leave provisions of
the [FMLA] are wholly distinct from the rea-
sonable accommodation obligations of em-
ployers covered under the [ADA] * * * or the
Federal government itself. The purpose of
the FMLA is to make leave available to eli-
gible employees and employing offices with-
in its coverage, and not to limit already ex-
isting rights and protection’’. S. Rep. No. 3,
103d Cong., 1st Sess. 38 (1993). An employing
office must therefore provide leave under
whichever statutory provision provides the
greater rights to employees.

(b) If an employee is a qualified individual
with a disability within the meaning of the
Americans with Disabilities Act (ADA), the
employing office must make reasonable ac-
commodations, etc., barring undue hardship,
in accordance with the ADA. At the same
time, the employing office must afford an
employee his or her FMLA rights. ADA’s
‘‘disability’’ and FMLA’s ‘‘serious health
condition’’ are different concepts, and must
be analyzed separately. FMLA entitles eligi-
ble employees to 12 weeks of leave in any 12-
month period, whereas the ADA allows an in-

determinate amount of leave, barring undue
hardship, as a reasonable accommodation.
FMLA requires employing offices to main-
tain employees’ group health plan coverage
during FMLA leave on the same conditions
as coverage would have been provided if the
employee had been continuously employed
during the leave period, whereas ADA does
not require maintenance of health insurance
unless other employees receive health insur-
ance during leave under the same cir-
cumstances.

(c)(1) A reasonable accommodation under
the ADA might be accomplished by providing
an individual with a disability with a part-
time job with no health benefits, assuming
the employing office did not ordinarily pro-
vide health insurance for part-time employ-
ees. However, FMLA would permit an em-
ployee to work a reduced leave schedule
until the equivalent of 12 workweeks of leave
were used, with group health benefits main-
tained during this period. FMLA permits an
employing office to temporarily transfer an
employee who is taking leave intermittently
or on a reduced leave schedule to an alter-
native position, whereas the ADA allows an
accommodation of reassignment to an equiv-
alent, vacant position only if the employee
cannot perform the essential functions of the
employee’s present position and an accom-
modation is not possible in the employee’s
present position, or an accommodation in
the employee’s present position would cause
an undue hardship. The examples in the fol-
lowing paragraphs of this section dem-
onstrate how the two laws would interact
with respect to a qualified individual with a
disability.

(2) A qualified individual with a disability
who is also an ‘‘eligible employee’’ entitled
to FMLA leave requests 10 weeks of medical
leave as a reasonable accommodation, which
the employing office grants because it is not
an undue hardship. The employing office ad-
vises the employee that the 10 weeks of leave
is also being designated as FMLA leave and
will count towards the employee’s FMLA
leave entitlement. This designation does not
prevent the parties from also treating the
leave as a reasonable accommodation and re-
instating the employee into the same job, as
required by the ADA, rather than an equiva-
lent position under FMLA, if that is the
greater right available to the employee. At
the same time, the employee would be enti-
tled under FMLA to have the employing of-
fice maintain group health plan coverage
during the leave, as that requirement pro-
vides the greater right to the employee.

(3) If the same employee needed to work
part-time (a reduced leave schedule) after re-
turning to his or her same job, the employee
would still be entitled under FMLA to have
group health plan coverage maintained for
the remainder of the two-week equivalent of
FMLA leave entitlement, notwithstanding
an employing office policy that part-time
employees do not receive health insurance.
This employee would be entitled under the
ADA to reasonable accommodations to en-
able the employee to perform the essential
functions of the part-time position. In addi-
tion, because the employee is working a
part-time schedule as a reasonable accom-
modation, the employee would be shielded
from FMLA’s provision for temporary as-
signment to a different alternative position.
Once the employee has exhausted his or her
remaining FMLA leave entitlement while
working the reduced (part-time) schedule, if
the employee is a qualified individual with a
disability, and if the employee is unable to
return to the same full-time position at that
time, the employee might continue to work
part-time as a reasonable accommodation,
barring undue hardship; the employee would
then be entitled to only those employment

benefits ordinarily provided by the employ-
ing office to part-time employees.

(4) At the end of the FMLA leave entitle-
ment, an employing office is required under
FMLA to reinstate the employee in the same
or an equivalent position, with equivalent
pay and benefits, to that which the employee
held when leave commenced. The employing
office’s FMLA obligations would be satisfied
if the employing office offered the employee
an equivalent full-time position. If the em-
ployee were unable to perform the essential
functions of that equivalent position even
with reasonable accommodation, because of
a disability, the ADA may require the em-
ploying office to make a reasonable accom-
modation at that time by allowing the em-
ployee to work part-time or by reassigning
the employee to a vacant position, barring
undue hardship.

(d)(1) If FMLA entitles an employee to
leave, an employing office may not, in lieu of
FMLA leave entitlement, require an em-
ployee to take a job with a reasonable ac-
commodation. However, ADA may require
that an employing office offer an employee
the opportunity to take such a position. An
employing office may not change the essen-
tial functions of the job in order to deny
FMLA leave. See § 825.220(b).

(2) An employee may be on a workers’ com-
pensation absence due to an on-the-job in-
jury or illness which also qualifies as a seri-
ous health condition under FMLA. The
workers’ compensation absence and FMLA
leave may run concurrently (subject to prop-
er notice and designation by the employing
office). At some point the health care pro-
vider providing medical care pursuant to the
workers’ compensation injury may certify
the employee is able to return to work in a
‘‘light duty’’ position. If the employing of-
fice offers such a position, the employee is
permitted but not required to accept the po-
sition (see § 825.220(d)). As a result, the em-
ployee may no longer qualify for payments
from the workers’ compensation benefit
plan, but the employee is entitled to con-
tinue on unpaid FMLA leave either until the
employee is able to return to the same or
equivalent job the employee left or until the
12-week FMLA leave entitlement is ex-
hausted. See § 825.207(d)(2). If the employee
returning from the workers’ compensation
injury is a qualified individual with a dis-
ability, he or she will have rights under the
ADA.

(e) If an employing office requires certifi-
cations of an employee’s fitness for duty to
return to work, as permitted by FMLA under
a uniform policy, it must comply with the
ADA requirement that a fitness for duty
physical be job-related and consistent with
business necessity.

(f) Under title VII of the Civil Rights Act
of 1964, as amended by the Pregnancy Dis-
crimination Act, and as made applicable by
the CAA, an employing office should provide
the same benefits for women who are preg-
nant as the employing office provides to
other employees with short-term disabil-
ities. Because title VII does not require em-
ployees to be employed for a certain period
of time to be protected, an employee em-
ployed for less than 12 months by any em-
ploying office (and, therefore, not an ‘‘eligi-
ble’’ employee under FMLA, as made appli-
cable by the CAA) may not be denied mater-
nity leave if the employing office normally
provides short-term disability benefits to
employees with the same tenure who are ex-
periencing other short-term disabilities.

(g) For further information on Federal
anti-discrimination laws applied by section
201 of the CAA (2 U.S.C. 1311), including title
VII, the Rehabilitation Act, and the ADA, in-
dividuals are encouraged to contact the Of-
fice of Compliance.



CONGRESSIONAL RECORD — SENATE S3977April 23, 1996
SUBPART H—DEFINITIONS

§ 825.800 Definitions.
For purposes of this part:
ADA means the Americans With Disabil-

ities Act (42 U.S.C. 12101 et seq.).
CAA means the Congressional Accountabil-

ity Act of 1995 (Pub. Law 104–1, 109 Stat. 3, 2
U.S.C. 1301 et seq.).

COBRA means the continuation coverage
requirements of title X of the Consolidated
Omnibus Budget Reconciliation Act of 1986
(Pub. Law 99–272, title X, section 10002; 100
Stat. 227; as amended; 29 U.S.C. 1161–1168).

Continuing treatment means: A serious
health condition involving continuing treat-
ment by a health care provider includes any
one or more of the following:

(1) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, and any subsequent treat-
ment or period of incapacity relating to the
same condition, that also involves:

(i) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(ii) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

(2) Any period of incapacity due to preg-
nancy, or for prenatal care.

(3) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(i) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(ii) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(iii) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

(4) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(5) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

Covered employee—The term ‘‘covered em-
ployee’’, as defined in the CAA, means any
employee of—(1) the House of Representa-
tives; (2) the Senate; (3) the Capitol Guide
Service; (4) the Capitol Police; (5) the Con-
gressional Budget Office; (6) the Office of the
Architect of the Capitol; (7) the Office of the
Attending Physician; (8) the Office of Com-
pliance; or (9) the Office of Technology As-
sessment.

Eligible employee—The term ‘‘eligible em-
ployee’’, as defined in the CAA, means a cov-

ered employee who has been employed in any
employing office for 12 months and for at
least 1,250 hours of employment during the
previous 12 months.

Employ means to suffer or permit to work.
Employee means an employee as defined in

the CAA and includes an applicant for em-
ployment and a former employee.

Employee employed in an instructional ca-
pacity: See Teacher.

Employee of the Capitol Police—The term
‘‘employee of the Capitol Police’’ includes
any member or officer of the Capitol Police.

Employee of the House of Representa-
tives—The term ‘‘employee of the House of
Representatives’’ includes an individual oc-
cupying a position the pay for which is dis-
bursed by the Clerk of the House of Rep-
resentatives, or another official designated
by the House of Representatives, or any em-
ployment position in an entity that is paid
with funds derived from the clerk-hire allow-
ance of the House of Representatives but not
any such individual employed by any entity
listed in subparagraphs (3) through (9) under
‘‘covered employee’’ above.

Employee of the Office of the Architect of
the Capitol—The term ‘‘employee of the Of-
fice of the Architect of the Capitol’’ includes
any employee of the Office of the Architect
of the Capitol, the Botanic Garden, or the
Senate Restaurants.

Employee of the Senate—The term ‘‘em-
ployee of the Senate’’ includes any employee
whose pay is disbursed by the Secretary of
the Senate, but not any such individual em-
ployed by any entity listed in subparagraphs
(3) through (9) under ‘‘covered employee’’
above.

Employing Office—The term ‘‘employing
office’’, as defined in the CAA, means—

(1) the personal office of a Member of the
House of Representatives or of a Senator;

(2) a committee of the House of Represent-
atives or the Senate or a joint committee;

(3) any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

(4) the Capitol Guide Board, the Capitol
Police Board, the Congessional Budget Of-
fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
the Office of Compliance, and the Office of
Technology Assessment.

Employment benefits means all benefits
provided or made available to employees by
an employing office, including group life in-
surance, health insurance, disability insur-
ance, sick leave, annual leave, educational
benefits, and pensions, regardless of whether
such benefits are provided by a practice or
written policy of an employing office or
through an employee benefit plan. The term
does not include non-employment related ob-
ligations paid by employees through vol-
untary deductions such as supplemental in-
surance coverage. (See § 825.209(a)).

FLSA means the Fair Labor Standards Act
(29 U.S.C. 201 et seq.).

FMLA means the Family and Medical
Leave Act of 1993, Public Law 103–3 (Feb-
ruary 5, 1993), 107 Stat. 6 (29 U.S.C. 2601 et
seq.).

Group health plan means the Federal Em-
ployees Health Benefits Program and any
other plan of, or contributed to by, an em-
ploying office (including a self-insured plan)
to provide health care (directly or otherwise)
to the employing office’s employees, former
employees, or the families of such employees
or former employees. For purposes of FMLA,
as made applicable by the CAA, the term
‘‘group health plan’’ shall not include an in-
surance program providing health coverage
under which employees purchase individual
policies from insurers provided that—

(1) no contributions are made by the em-
ploying office;

(2) participation in the program is com-
pletely voluntary for employees;

(3) the sole functions of the employing of-
fice with respect to the program are, without
endorsing the program, to permit the insurer
to publicize the program to employees, to
collect premiums through payroll deductions
and to remit them to the insurer;

(4) the employing office receives no consid-
eration in the form of cash or otherwise in
connection with the program, other than
reasonable compensation, excluding any
profit, for administrative services actually
rendered in connection with payroll deduc-
tion; and

(5) the premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

Health care provider means:
(1) A doctor of medicine or osteopathy who

is authorized to practice medicine or surgery
by the State in which the doctor practices;
or

(2) Podiatrists, dentists, clinical psycholo-
gists, optometrists, and chiropractors (lim-
ited to treatment consisting of manual ma-
nipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law; and

(3) Nurse practitioners, nurse-midwives
and clinical social workers who are author-
ized to practice under State law and who are
performing within the scope of their practice
as defined under State law; and

(4) Christian Science practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts.

(5) Any health care provider from whom an
employing office or a group health plan’s
benefits manager will accept certification of
the existence of a serious health condition to
substantiate a claim for benefits.

(6) A health care provider as defined above
who practices in a country other than the
United States, who is licensed to practice in
accordance with the laws and regulations of
that country.

‘‘Incapable of self-care’’ means that the in-
dividual requires active assistance or super-
vision to provide daily self-care in several of
the ‘‘activities of daily living’’ (ADLs) or
‘‘instrumental activities of daily living’’
(IADLs). Activities of daily living include
adaptive activities such as caring appro-
priately for one’s grooming and hygiene,
bathing, dressing and eating. Instrumental
activities of daily living include cooking,
cleaning, shopping, taking public transpor-
tation, paying bills, maintaining a residence,
using telephones and directories, using a
post office, etc.

Instructional employee: See Teacher.
Intermittent leave means leave taken in

separate periods of time due to a single ill-
ness or injury, rather than for one continu-
ous period of time, and may include leave of
periods from an hour or more to several
weeks. Examples of intermittent leave would
include leave taken on an occasional basis
for medical appointments, or leave taken
several days at a time spread over a period of
six months, such as for chemotherapy.

Mental disability: See Physical or mental
disability.

Office of Compliance means the independ-
ent office established in the legislative
branch under section 301 of the CAA (2 U.S.C.
1381).

Parent means the biological parent of an
employee or an individual who stands or
stood in loco parentis to an employee when
the employee was a child.
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Physical or mental disability means a

physical or mental impairment that substan-
tially limits one or more of the major life ac-
tivities of an individual. See the Americans
with Disabilities Act (ADA), as made appli-
cable by section 201(a)(3) of the CAA (2 U.S.C.
1311(a)(3)).

Reduced leave schedule means a leave
schedule that reduces the usual number of
hours per workweek, or hours per workday,
of an employee.

Secretary means the Secretary of Labor or
authorized representative.

Serious health condition entitling an em-
ployee to FMLA leave means:

(1) An illness, injury, impairment, or phys-
ical or mental condition that involves:

(i) Inpatient care (i.e., an overnight stay)
in a hospital, hospice, or residential medical
care facility, including any period of inca-
pacity (for purposes of this section, defined
to mean inability to work, attend school or
perform other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom), or any sub-
sequent treatment in connection with such
inpatient care; or

(ii) Continuing treatment by a health care
provider. A serious health condition involv-
ing continuing treatment by a health care
provider includes:

(A) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, including any subsequent
treatment or period of incapacity relating to
the same condition, that also involves:

(1) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(2) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

(B) Any period of incapacity due to preg-
nancy, or for prenatal care.

(C) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(1) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(2) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(3) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

(D) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(E) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-

thritis (physical therapy), kidney disease (di-
alysis).

(2) Treatment for purposes of paragraph (1)
of this definition includes (but is not limited
to) examinations to determine if a serious
health condition exists and evaluations of
the condition. Treatment does not include
routine physical examinations, eye examina-
tions, or dental examinations. Under para-
graph (1)(ii)(A)(2) of this definition, a regi-
men of continuing treatment includes, for
example, a course of prescription medication
(e.g., an antibiotic) or therapy requiring spe-
cial equipment to resolve or alleviate the
health condition (e.g., oxygen). A regimen of
continuing treatment that includes the tak-
ing of over-the-counter medications such as
aspirin, antihistamines, or salves; or bed-
rest, drinking fluids, exercise, and other
similar activities that can be initiated with-
out a visit to a health care provider, is not,
by itself, sufficient to constitute a regimen
of continuing treatment for purposes of
FMLA leave.

(3) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not
‘‘serious health conditions’’ unless inpatient
hospital care is required or unless complica-
tions develop. Ordinarily, unless complica-
tions arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers, head-
aches other than migraine, routine dental or
orthodontia problems, periodontal disease,
etc., are examples of conditions that do not
meet the definition of a serious health condi-
tion and do not qualify for FMLA leave. Re-
storative dental or plastic surgery after an
injury or removal of cancerous growths are
serious health conditions provided all the
other conditions of this regulation are met.
Mental illness resulting from stress or aller-
gies may be serious health conditions, but
only if all the conditions of this section are
met.

(4) Substance abuse may be a serious
health condition if the conditions of this sec-
tion are met. However, FMLA leave may
only be taken for treatment for substance
abuse by a health care provider or by a pro-
vider of health care services on referral by a
health care provider. On the other hand, ab-
sence because of the employee’s use of the
substance, rather than for treatment, does
not qualify for FMLA leave.

(5) Absences attributable to incapacity
under paragraphs (1)(ii) (B) or (C) of this def-
inition qualify for FMLA leave even though
the employee or the immediate family mem-
ber does not receive treatment from a health
care provider during the absence, and even if
the absence does not last more than three
days. For example, an employee with asthma
may be unable to report for work due to the
onset of an asthma attack or because the
employee’s health care provider has advised
the employee to stay home when the pollen
count exceeds a certain level. An employee
who is pregnant may be unable to report to
work because of severe morning sickness.

Son or daughter means a biological, adopt-
ed, or foster child, a stepchild, a legal ward,
or a child of a person standing in loco
parentis, who is under 18 years of age or 18
years of age or older and incapable of self-
care because of a mental or physical disabil-
ity.

Spouse means a husband or wife as defined
or recognized under State law for purposes of
marriage in the State where the employee
resides, including common law marriage in
States where it is recognized.

State means any State of the United
States or the District of Columbia or any
Territory or possession of the United States.

Teacher (or employee employed in an in-
structional capacity, or instructional em-
ployee) means an employee employed prin-

cipally in an instructional capacity by an
educational agency or school whose principal
function is to teach and instruct students in
a class, a small group, or an individual set-
ting, and includes athletic coaches, driving
instructors, and special education assistants
such as signers for the hearing impaired. The
term does not include teacher assistants or
aides who do not have as their principal
function actual teaching or instructing, nor
auxiliary personnel such as counselors, psy-
chologists, curriculum specialists, cafeteria
workers, maintenance workers, bus drivers,
or other primarily noninstructional employ-
ees.

APPENDIX A TO PART 825—[RESERVED]
APPENDIX B TO PART 825—CERTIFICATION OF

PHYSICIAN OR PRACTITIONER

CERTIFICATION OF HEALTH CARE PROVIDER

(FAMILY AND MEDICAL LEAVE ACT OF 1993 AS
MADE APPLICABLE BY THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995)

1. Employee’s Name:
2. Patient’s Name (if different from em-

ployee):
3. The attached sheet describes what is

meant by a ‘‘serious health condition’’ under
the Family and Medical Leave Act as made
applicable by the Congressional Accountabil-
ity Act. Does the patient’s condition 1 qual-
ify under any of the categories described? If
so, please check the applicable category.

(1) llll
(2) llll
(3) llll
(4) llll
(5) llll
(6) llll, or
None of the above llll
4. Describe the medical facts which support

your certification, including a brief state-
ment as to how the medical facts meet the
criteria of one of these categories:

5.a. State the approximate date the condi-
tion commenced, and the probable duration
of the condition (and also the probable dura-
tion of the patient’s present incapacity 2 if
different):

b. Will it be necessary for the employee to
take work only intermittently or to work on
a less than full schedule as a result of the
condition (including for treatment described
in Item 6 below)? llll
If yes, give probable duration:

c. If the condition is a chronic condition
(condition #4) or pregnancy, state whether
the patient is presently incapacitated 2 and
the likely duration and frequency of episodes
of incapacity 2:

6.a. If additional treatments will be re-
quired for the condition, provide an estimate
of the probable number of such treatments:
If the patient will be absent from work or
other daily activities because of treatment
on an intermittent or part-time basis, also
provide an estimate of the probable number
and interval between such treatments, ac-
tual or estimated dates of treatment if
known, and period required for recovery if
any:

b. If any of these treatments will be pro-
vided by another provider of health services
(e.g., physical therapist), please state the na-
ture of the treatments:

c. If a regimen of continuing treatment by
the patient is required under your super-
vision, provide a general description of such
regimen (e.g., prescription drugs, physical
therapy requiring special equipment):

7.a. If medical leave is required for the em-
ployee’s absence from work because of the
employee’s own condition (including ab-
sences due to pregnancy or a chronic condi-
tion), is the employee unable to perform
work of any kind? llll

b. If able to perform some work, is the em-
ployee unable to perform any one or more of



CONGRESSIONAL RECORD — SENATE S3979April 23, 1996
the essential functions of the employee’s job
(the employee or the employer should supply
you with information about the essential job
functions)? llll If yes, please list the es-
sential functions the employee is unable to
perform: llll

c. If neither a. nor b. applies, is it nec-
essary for the employee to be absent from
work for treatment? llll

8.a. If leave is required to care for a family
member of the employee with a serious
health condition, does the patient require as-
sistance for basic medical or personal needs
or safety, or for transportation? llll

b. If no, would the employee’s presence to
provide psychological comfort be beneficial
to the patient or assist in the patient’s re-
covery? llll

c. If the patient will need care only inter-
mittently or on a part-time basis, please in-
dicate the probable duration of this need:

(Signature of Health Care Provider)
(Type of Practice)
(Address)
(Telephone number)
To be completed by the employee needing

family leave to care for a family member:
State the care you will provide and an esti-
mate of the period during which care will be
provided, including a schedule if leave is to
be taken intermittently or if it will be nec-
essary for you to work less than a full sched-
ule:

(Employee signature)
(Date)
A ‘‘Serious Health Condition’’ means an

illness, injury, impairment, or physical or
mental condition that involves one of the
following:

1. Hospital Care.—Inpatient care (i.e., an
overnight stay) in a hospital, hospice, or res-
idential medical care facility, including any
period of incapacity 1 or subsequent treat-
ment in connection with or consequent to
such inpatient care.

2. Absence Plus Treatment.—A period of
incapacity 2 of more than three consecutive
calendar days (including any subsequent
treatment or period of incapacity 2 relating
to the same condition), that also involves:
(1) Treatment 3 two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or
(2) Treatment by a health care provider on at
least one occasion which results in a regimen
of continuing treatment 4 under the super-
vision of the health care provider.

3. Pregnancy.—Any period of incapacity
due to pregnancy, or for prenatal care.

4. Chronic Conditions Requiring Treat-
ments.—A chronic condition which:
(1) Requires periodic visits for treatment by
a health care provider, or by a nurse or phy-
sician’s assistant under direct supervision of
a health care provider;
(2) Continues over an extended period of time
(including recurring episodes of a single un-
derlying condition); and
(3) May cause episodic rather than a continu-
ing period of incapacity 2 (e.g., asthma, dia-
betes, epilepsy, etc.).

5. Permanent/Long-term Conditions Re-
quiring Supervision.—A period of incapac-
ity 2 which is permanent or long-term due to
a condition for which treatment may not be
effective. The employee or family member
must be under the continuing supervision of,
but need not be receiving active treatment
by, a health care provider. Examples include
Alzheimer’s, a severe stroke, or the terminal
stages of a disease.

6. Multiple Treatments (Non-Chronic Con-
ditions).—Any period of absence to receive
multiple treatments (including any period of

recovery therefrom) by a health care pro-
vider or by a provider of health care services
under orders of, or on referral by, a health
care provider, either for restorative surgery
after an accident or other injury, or for a
condition that would likely result in a period
of incapacity 2 of more than three consecu-
tive calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

FOOTNOTES

1 Here and elsewhere on this form, the information
sought relates only to the condition for which the
employee is taking FMLA leave.

2 ‘‘Incapacity’’, for purposes of FMLA as make ap-
plicable by the CAA, is defined to mean inability to
work, attend school or perform other regular daily
activities due to the serious health condition, treat-
ment therefore, or recovery therefrom.

3 Treatment includes examinations to determine
if a serious health condition exists and evaluations
of the condition. Treatment does not include routine
physical examinations, eye examinations, or dental
examinations.

4 A regimen of continuing treatment includes, for
example, a course of prescription medication (e.g.,
an antibiotic) or therapy requiring special equip-
ment to resolve or alleviate the health condition. A
regimen of treatment does not include the taking of
over-the-counter medications such as aspirin, anti-
histamines, or salves; or bed-rest, drinking fluids,
exercise, and other similar activities that can be ini-
tiated without a visit to a health care provider.

APPENDIX C TO PART 825—[RESERVED]
APPENDIX D TO PART 825—PROTOTYPE NOTICE:

EMPLOYING OFFICE RESPONSE TO EMPLOYEE
REQUEST FOR FAMILY AND MEDICAL LEAVE

EMPLOYING OFFICE RESPONSE TO EMPLOYEE
REQUEST FOR FAMILY OR MEDICAL LEAVE

(OPTIONAL USE FORM—SEE § 825.301(B)(1) OF THE
REGULATIONS OF THE OFFICE OF COMPLIANCE)

(FAMILY AND MEDICAL LEAVE ACT OF 1993, AS
MADE APPLICABLE BY THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995)

(Date)
To:llllllllll

(Employee’s name)
From:llllllllll

(Name of appropriate employing office rep-
resentative)

Subject: Request for Family/Medical Leave
Onllll, (date) you notified us of your
need to take family/medical leave due to:

(Date)
The birth of your child, or the placement

of a child with you for adoption or foster
care; or

A serious health condition that makes you
unable to perform the essential functions of
your job; or

A serious health condition affecting your
spouse, child, parent, for which you are need-
ed to provide care.

You notified us that you need this leave
beginning on llll(date) and that you ex-
pect leave to continue until on or
aboutllll (date).

Except as explained below, you have a
right under the FMLA, as made applicable
by the CAA, for up to 12 weeks of unpaid
leave in a 12-month period for the reasons
listed above. Also, your health benefits must
be maintained during any period of unpaid
leave under the same conditions as if you
continued to work, and you must be rein-
stated to the same or an equivalent job with
the same pay, benefits, and terms and condi-
tions of employment on your return from
leave. If you do not return to work following
FMLA leave for a reason other than: (1) the
continuation, recurrence, or onset of a seri-
ous health condition which would entitle you
to FMLA leave; or (2) other circumstances
beyond your control, you may be required to
reimburse us for our share of health insur-
ance premiums paid on your behalf during
your FMLA leave.

This is to inform you that: (check appro-
priate boxes; explain where indicated)

1. You are b eligible b not eligible for
leave under the FMLA as made applicable by
the CAA.

2. The requested leave b will b will not
be counted against your annual FMLA leave
entitlement.

3. You b will b will not be required to
furnish medical certification of a serious
health condition. If required, you must fur-
nish certification byllll (insert date)
(must be at least 15 days after you are noti-
fied of this requirement) or we may delay the
commencement of your leave until the cer-
tification is submitted.

4. You may elect to substitute accrued paid
leave for unpaid FMLA leave. We b will b
will not require that you substitute accrued
paid leave for unpaid FMLA leave. If paid
leave will be used the following conditions
will apply: (Explain)

5(a). If you normally pay a portion of the
premiums for your health insurance, these
payments will continue during the period of
FMLA leave. Arrangements for payment
have been discussed with you and it is agreed
that you will make premium payments as
follows: (Set forth dates, e.g., the 10th of
each month, or pay periods, etc. that specifi-
cally cover the agreement with the em-
ployee.).

(b). You have a minimum 30-day (or, indi-
cate longer period, if applicable) grace period
in which to make premium payments. If pay-
ment is not made timely, your group health
insurance may be cancelled: Provided, That
we notify you in writing at least 15 days be-
fore the date that your health coverage will
lapse, or, at our option, we may pay your
share of the premiums during FMLA leave,
and recover these payments from you upon
your return to work. We b will b will not
pay your share of health insurance premiums
while you are on leave.

(c). We b will b will not do the same
with other benefits (e.g., life insurance, dis-
ability insurance, etc.) while you are on
FMLA leave. If we do pay your premiums for
other benefits, when you return from leave
you b will b will not be expected to re-
imburse us for the payments made on your
behalf.

6. You b will b will not be required to
present a fitness-for-duty certificate prior to
being restored to employment. If such cer-
tification is required but not received, your
return to work may be delayed until the cer-
tification is provided.

7(a). You b are b are not a ‘‘key em-
ployee’’ as described in § 825.218 of the Office
of Compliance’s FMLA regulations. If you
are a ‘‘key employee’’, restoration to em-
ployment may be denied following FMLA
leave on the grounds that such restoration
will cause substantial and grievous economic
injury to us.

(b). We b have b have not determined
that restoring you to employment at the
conclusion of FMLA leave will cause sub-
stantial and grievous economic harm to us.
(Explain (a) and/or (b) below. See § 825.219 of
the Office of Compliance’s FMLA regula-
tions.)

8. While on leave, you b will b will not
be required to furnish us with periodic re-
ports every llll (indicate interval of
periodic reports, as appropriate for the par-
ticular leave situation) of your status and
intent to return to work (see § 825.309 of the
Office of Compliance’s FMLA regulations). If
the circumstances of your leave change and
you are able to return to work earlier than
the date indicated on the reverse side of this
form, you b will b will not be required to
notify us at least two work days prior to the
date you intend to report for work.

9. You b will b will not be required to
furnish recertification relating to a serious
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health condition. (Explain below, if nec-
essary, including the interval between cer-
tifications as prescribed in § 825.308 of the Of-
fice of Compliance’s FMLA regulations.)

Subtitle A—Regulations Relating to the
Senate and Its Employing Offices—S Series

CHAPTER III—REGULATIONS RELATING
TO THE RIGHTS AND PROTECTIONS
UNDER THE FAIR LABOR STANDARDS
ACT OF 1938

PART S501—GENERAL PROVISIONS
Sec.
S501.00 Corresponding section table of the

FLSA regulations of the Labor
Department and the CAA regu-
lations of the Office of Compli-
ance.

S501.101 Purpose and scope.
S501.102 Definitions.
S501.103 Coverage.
S501.104 Administrative authority.
S501.105 Effect of Interpretations of the

Labor Department.
S501.106 Application of the Portal-to-Portal

Act of 1947.
S501.107 [Reserved]
§ S501.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the parts of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding parts of the
Office of Compliance (OC) Regulations under
section 203 of the CAA:

Secretary of Labor regu-
lations

OC regulations

Part 531 Wage payments
under the Fair Labor
Standards Act of 1938 ..... Part S531

Part 541 Defining and de-
limiting the terms ‘‘bona
fide executive’’, ‘‘admin-
istrative’’, and ‘‘profes-
sional’’ employees .......... Part S541

Part 547 Requirements of
a ‘‘Bona fide thrift or
savings plan’’ .................. Part S547

Part 553 Application of
the FLSA to employees
of public agencies ........... Part S553

Part 570 Child labor ......... Part S570

SUBPART A—MATTERS OF GENERAL
APPLICABILITY

§ S501.101 Purpose and scope.
(a) Section 203 of the Congressional Ac-

countability Act (CAA) provides that the
rights and protections of subsections (a)(1)
and (d) of section 6, section 7, and section
12(c) of the Fair Labor Standards Act of 1938
(FLSA) (29 U.S.C. §§ 206 (a)(1) and (d), 207,
212(c)) shall apply to covered employees of
the legislative branch of the Federal Govern-
ment. Section 301 of the CAA creates the Of-
fice of Compliance as an independent office
in the legislative branch for enforcing the
rights and protections of the FLSA, as ap-
plied by the CAA.

(b) The FLSA as applied by the CAA pro-
vides for minimum standards for both wages
and overtime entitlements, and delineates
administrative procedures by which covered
worktime must be compensated. Included
also in the FLSA are provisions related to
child labor, equal pay, and portal-to-portal
activities. In addition, the FLSA exempts
specified employees or groups of employees
from the application of certain of its provi-
sions.

(c) This chapter contains the substantive
regulations with respect to the FLSA that
the Board of Directors of the Office of Com-
pliance has adopted pursuant to sections
203(c) and 304 of the CAA, which require that

the Board promulgate regulations that are
‘‘the same as substantive regulations pro-
mulgated by the Secretary of Labor to im-
plement the statutory provisions referred to
in subsection (a) [of § 203 of the CAA] except
insofar as the Board may determine, for good
cause shown . . . that a modification of such
regulations would be more effective for the
implementation of the rights and protections
under this section’’.

(d) These regulations are issued by the
Board of Directors, Office of Compliance,
pursuant to sections 203(c) and 304 of the
CAA, which directs the Board to promulgate
regulations implementing section 203 that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 203 of the
CAA] except insofar as the Board may deter-
mine, for good cause shown . . . that a modi-
fication of such regulations would be more
effective for the implementation of the
rights and protections under this section’’.
The regulations issued by the Board herein
are on all matters for which section 203 of
the CAA requires regulations to be issued.
Specifically, it is the Board’s considered
judgment, based on the information avail-
able to it at the time of the promulgation of
these regulations, that, with the exception of
regulations adopted and set forth herein,
there are no other ‘‘substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 203 of the
CAA]’’.

(e) In promulgating these regulations,
the Board has made certain technical and
nomenclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.
§ S501.102 Definitions.

For purposes of this chapter:
(a) CAA means the Congressional Account-

ability Act of 1995 (P.L. 104–1, 109 Stat. 3, 2
U.S.C. §§ 1301–1438).

(b) FLSA or Act means the Fair Labor
Standards Act of 1938, as amended (29 U.S.C.
§ 201 et seq.), as applied by section 203 of the
CAA to covered employees and employing of-
fices.

(c) Covered employee means any employee
of the Senate, including an applicant for em-
ployment and a former employee, but shall
not include an intern.

(d) Employee of the Senate includes any
employee whose pay is disbursed by the Sec-
retary of the Senate, but not any such indi-
vidual employed by (1) the Capitol Guide
Service; (2) the Capitol Police; (3) the Con-
gressional Budget Office; (4) the Office of the
Architect of the Capitol; (5) the Office of the
Attending Physician; (6) the Office of Com-
pliance; or (7) the Office of Technology As-
sessment.

(e) Employing office and employer mean (1)
the personal office of a Senator; (2) a com-
mittee of the Senate or a joint committee; or
(3) any other office headed by a person with
the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the Senate.

(f) Board means the Board of Directors of
the Office of Compliance.

(g) Office means the Office of Compliance.

(h) Intern is an individual who (a) is per-
forming services in an employing office as
part of a demonstrated educational plan, and
(b) is appointed on a temporary basis for a
period not to exceed 12 months: Provided,
That if an intern is appointed for a period
shorter than 12 months, the intern may be
reappointed for additional periods as long as
the total length of the internship does not
exceed 12 months: Provided further, That an
intern for purposes of section 203(a)(2) of the
CAA also includes an individual who is a sen-
ior citizen appointed under S. Res. 219 (May
5, 1978, as amended by S. Res. 96, April 9,
1991), but does not include volunteers, fel-
lows or pages.
§ S501.103 Coverage.

The coverage of section 203 of the CAA
extends to any covered employee of an em-
ploying office without regard to whether the
covered employee is engaged in commerce or
the production of goods for interstate com-
merce and without regard to size, number of
employees, amount of business transacted,
or other measure.
§S501.104 Administrative authority.

(a) The Office of Compliance is author-
ized to administer the provisions of section
203 of the Act with respect to any covered
employee or covered employer.

(b) The Board is authorized to promul-
gate substantive regulations in accordance
with the provisions of sections 203(c) and 304
of the CAA.
§ S501.105 Effect of Interpretation of the De-

partment of Labor.
(a) In administering the FLSA, the Wage

and Hour Division of the Department of
Labor has issued not only substantive regu-
lations but also interpretative bulletins.
Substantive regulations represent an exer-
cise of statutory-delegated lawmaking au-
thority from the legislative branch to an ad-
ministrative agency. Generally, they are
proposed in accordance with the notice-and-
comment procedures of the Administrative
Procedure Act (APA), 5 U.S.C. § 553. Once
promulgated, such regulations are consid-
ered to have the force and effect of law, un-
less set aside upon judicial review as arbi-
trary, capricious, an abuse of discretion, or
otherwise not in accordance with law. See
Batterton v. Francis, 432 U.S. 416, 425 n.9
(1977). See also 29 CFR § 790.17(b) (1994). Un-
like substantive regulations, interpretative
statements, including bulletins and other re-
leases of the Wage and Hour Division, are
not issued pursuant to the provisions of the
APA and may not have the force and effect
of law. Rather, they may only constitute of-
ficial interpretations of the Department of
Labor with respect to the meaning and appli-
cation of the minimum wage, maximum
hour, and overtime pay requirements of the
FLSA. See 29 C.F.R. § 790.17(c) (citing Final
Report of the Attorney General’s Committee
on Administrative Procedure, Senate Docu-
ment No. 8, 77th Cong., 1st Sess., at p. 27
(1941)). The purpose of such statements is to
make available in one place the interpreta-
tions of the FLSA which will guide the Sec-
retary of Labor and the Wage and Hour Ad-
ministrator in the performance of their du-
ties unless and until they are otherwise di-
rected by authoritative decisions of the
courts or conclude, upon reexamination of an
interpretation, that it is incorrect. The Su-
preme Court has observed: ‘‘[T]he rulings, in-
terpretations and opinions of the Adminis-
trator under this Act, while not controlling
upon the courts by reason of their authority,
do constitute a body of experience and in-
formed judgment to which courts and liti-
gants may properly resort for guidance. The
weight of such a judgment in a particular
case will depend upon the thoroughness evi-
dent in the consideration, the validity of its
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reasoning, its consistency with earlier and
later pronouncements, and all those factors
which give it power to persuade, if lacking
power to control’’, Skidmore v. Swift, 323
U.S. 134, 140 (1944).

(b) Section 203(c) of the CAA provides
that the substantive regulations implement-
ing section 203 of the CAA shall be ‘‘the same
as substantive regulations promulgated by
the Secretary of Labor’’ except where the
Board finds, for good cause shown, that a
modification would more effectively imple-
ment the rights and protections established
by the FLSA. Thus, the CAA by its terms
does not mandate that the Board adopt the
interpretative statements of the Department
of Labor or its Wage and Hour Division. The
Board is thus not adopting such statements
as part of its substantive regulations.

§ S501.106 Application of the Portal-to-Portal
Act of 1947.

(a) Consistent with section 225 of the
CAA, the Portal-to-Portal Act (PPA), 29
U.S.C. §§ 216 and 251 et seq., is applicable in
defining and delimiting the rights and pro-
tections of the FLSA that are prescribed by
the CAA. Section 10 of the PPA, 29 U.S.C.
§ 259, provides in pertinent part: ‘‘[N]o em-
ployer shall be subject to any liability or
punishment for or on account of the failure
of the employer to pay minimum wages or
overtime compensation under the Fair Labor
Standards Act of 1938, as amended, . . . if he
pleads and proves that the act of omission
complained of was in good faith in conform-
ity with and reliance on any written admin-
istrative regulation, order, ruling, approval
or interpretation of [the Administrator of
the Wage and Hour Division of the Depart-
ment of Labor] . . . or any administrative
practice or enforcement policy of such agen-
cy with respect to the class of employers to
which he belonged. Such a defense, if estab-
lished shall be a bar to the action or proceed-
ing, notwithstanding that after such act or
omission, such administrative regulation,
order, ruling, approval, interpretation, prac-
tice or enforcement policy is modified or re-
scinded or is determined by judicial author-
ity to be invalid or of no legal effect’’.

(b) In defending any action or proceeding
based on any act or omission arising out of
section 203 of the CAA, an employing office
may satisfy the standards set forth in sub-
section (a) by pleading and proving good
faith reliance upon any written administra-
tive regulation, order, ruling, approval or in-
terpretation, of the Administrator of the
Wage and Hour Division of the Department
of Labor: Provided, That such regulation,
order, ruling approval or interpretation had
not been superseded at the time or reliance
by any regulation, order, decision, or ruling
of the Board or the courts.

§ S501.107 [Reserved].
PART S531—WAGE PAYMENTS UNDER

THE FAIR LABOR STANDARDS ACT OF
1938

SUBPART A—PRELIMINARY MATTERS

Sec.
S531.00 Corresponding section table of the

FLSA regulations of the Labor
Department and the CAA regu-
lations of the Office of Compli-
ance.

S531.1 Definitions.
S531.2 Purpose and scope.

SUBPART B—DETERMINATIONS OF ‘‘REASON-
ABLE COSTS’’; EFFECTS OF COLLECTIVE BAR-
GAINING AGREEMENTS

S531.3 General determinations of ‘‘reason-
able cost’’.

S531.6 Effects of collective bargaining
agreements.

SUBPART A—PRELIMINARY MATTERS

§ S531.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of
the Secretary of Labor Regulations at Title
29 of the Code of Federal Regulations under
the FLSA with the corresponding sections of
the Office of Compliance (OC) Regulations
under section 203 of the CAA:

Secretary of Labor Regu-
lations

OC Regulations

531.1 Defintions .......................... S531.1
531.2 Purpose and scope .............. S531.2
531.3 General determinations of

‘‘reasonable cost’’ ..................... S531.3
531.6 Effects of collective bar-

gaining agreements .................. S531.6
§ S531.1 Definitions.

(a) Administrator means the Adminis-
trator of the Wage and Hour Division or his
authorized representative. The Secretary of
Labor has delegated to the Administrator
the functions vested in him under section
3(m) of the Act.

(b) Act means the Fair Labor Standards
Act of 1938, as amended.
§ S531.2 Purpose and scope.

(a) Section 3(m) of the Act defines the
term ‘‘wage’’ to include the ‘‘reasonable
cost’’, as determined by the Secretary of
Labor, to an employer of furnishing any em-
ployee with board, lodging, or other facili-
ties, if such board, lodging, or other facilities
are customarily furnished by the employer
to his employees. In addition, section 3(m)
gives the Secretary authority to determine
the ‘‘fair value’’ of such facilities on the
basis of average cost to the employer or to
groups of employers similarly situated, on
average value to groups of employees, or
other appropriate measures of ‘‘fair value’’.
Whenever so determined and when applicable
and pertinent, the ‘‘fair value’’ of the facili-
ties involved shall be includable as part of
‘‘wages’’ instead of the actual measure of the
costs of those facilities. The section pro-
vides, however, the cost of board, lodging, or
other facilities shall not be included as part
of ‘‘wages’’ if excluded therefrom by a bona
fide collective bargaining agreement. Sec-
tion 3(m) also provides a method for deter-
mining the wage of a tipped employee.

(b) This part 531 contains any determina-
tions made as to the ‘‘reasonable cost’’ and
‘‘fair value’’ of board, lodging, or other fa-
cilities have general application.
SUBPART B—DETERMINATIONS OF ‘‘REASON-

ABLE COST’’ AND ‘‘FAIR VALUE’’; EFFECTS OF
COLLECTIVE BARGAINING AGREEMENTS

§ S531.3 General determinations of ‘‘reason-
able cost’’.

(a) The term ‘‘reasonable cost’’ as used in
section 3(m) of the Act is hereby determined
to be not more than the actual cost to the
employer of the board, lodging, or other fa-
cilities customarily furnished by him to his
employees.

(b) Reasonable cost does not include a
profit to the employer or to any affiliated
person.

(c) The reasonable cost to the employer
of furnishing the employee with board, lodg-
ing, or other facilities (including housing) is
the cost of operation and maintenance in-
cluding adequate depreciation plus a reason-
able allowance (not more than 51⁄2 percent)
for interest on the depreciated amount of
capital invested by the employer: Provided,
That if the total so computed is more than
the fair rental value (or the fair price of the
commodities or facilities offered for sale),
the fair rental value (or the fair price of the
commodities or facilities offered for sale)

shall be the reasonable cost. The cost of op-
eration and maintenance, the rate of depre-
ciation, and the depreciated amount of cap-
ital invested by the employer shall be those
arrived at under good accounting practices.
As used in this paragraph, the term good ac-
counting practices does not include account-
ing practices which have been rejected by
the Internal Revenue Service for tax pur-
poses, and the term depreciation includes ob-
solescence.

(d)(1) The cost of furnishing ‘‘facilities’’
found by the Administrator to be primarily
for the benefit or convenience of the em-
ployer will not be recognized as reasonable
and may not therefore be included in com-
puting wages.

(2) The following is a list of facilities
found by the Administrator to be primarily
for the benefit of convenience of the em-
ployer. The list is intended to be illustrative
rather than exclusive: (i) Tools of the trade
and other materials and services incidental
to carrying on the employer’s business; (ii)
the cost of any construction by and for the
employer; (iii) the cost of uniforms and of
their laundering, where the nature of the
business requires the employee to wear a
uniform.

§ S531.6 Effects of collective bargaining
agreements.

(a) The cost of board, lodging, or other
facilities shall not be included as part of the
wage paid to any employee to the extent it
is excluded therefrom under the terms of a
bona fide collective bargaining agreement
applicable to the particular employee.

(b) A collective bargaining agreement
shall be deemed to be ‘‘bona fide’’ when pur-
suant to the provisions of section 7(b)(1) or
7(b)(2) of the FLSA it is made with the cer-
tified representative of the employees under
the provisions of the CAA.

PART S541—DEFINING AND DELIMITING
THE TERMS ‘‘BONA FIDE EXECUTIVE’’,
‘‘ADMINISTRATIVE’’, OR ‘‘PROFES-
SIONAL’’ CAPACITY (INCLUDING ANY
EMPLOYEE EMPLOYED IN THE CAPAC-
ITY OF ACADEMIC ADMINISTRATIVE
PERSONNEL OR TEACHER IN SECOND-
ARY SCHOOL)

SUBPART A—GENERAL REGULATIONS

Sec.
S541.00 Corresponding section table of the

FLSA regulations of the Labor
Department and the CAA regu-
lations of the Office of Compli-
ance.

S541.01 Application of the exemptions of sec-
tion 13(a)(1) of the FLSA.

S541.1 Executive.
S541.2 Administrative.
S541.3 Professional.
S541.5b Equal pay provisions of section 6(d)

of the FLSA as applied by the
CAA extend to executive, ad-
ministrative, and professional
employees.

S541.5d Special provisions applicable to em-
ployees of public agencies.

§ S541.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of
the Secretary of Labor Regulations at Title
29 of the Code of Federal Regulations under
the FLSA with the corresponding sections of
the Office of Compliance (OC) Regulations
under section 203 of the CAA:

Secretary of Labor Regu-
lations

OC Regulations

541.1 Executive .................. S541.1
541.2 Administrative ......... S541.2
541.3 Professional .............. S541.3
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Secretary of Labor Regu-

lations
OC Regulations

541.5b Equal pay provisions
of section 6(d) of the
FLSA apply to executive,
administrative, and pro-
fessional employees ........ S541.5b

541.5d Special provisions
applicable to employees
of public agencies ........... S541.5d

§ S541.01 Application of the exemptions of
section 13(a)(1) of the FLSA

(a) Section 13(a)(1) of the FLSA, which
provides certain exemptions for employees
employed in a bona fide executive, adminis-
trative, or professional capacity (including
any employee employed in a capacity of aca-
demic administrative personnel or teacher in
a secondary school), applies to covered em-
ployees by virtue of section 225(f)(1) of the
CAA.

(b) The substantive regulations set forth
in this part are promulgated under the au-
thority of sections 203(c) and 304 of the CAA,
which require that such regulations be the
same as the substantive regulations promul-
gated by the Secretary of Labor except
where the Board determines for good cause
shown that modifications would be more ef-
fective for the implementation of the rights
and protections under § 203.
§ S541.1 Executive

The term employee employed in a bona
fide executive * * * capacity in section
13(a)(1) of the FSLA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of the
management of an employing office in which
he is employed or of a customarily recog-
nized department or subdivision thereof; and

(b) Who customarily and regularly di-
rects the work of two or more other employ-
ees therein; and

(c) Who has the authority to hire or fire
other employees or whose suggestions and
recommendations as to the hiring or firing
and as to the advancement and promotion or
any other change of status of other employ-
ees will be given particular weight; and

(d) Who customarily and regularly exer-
cises discretionary powers; and

(e) Who does not devote more than 20
percent, or, in the case of an employee of a
retail or service establishment who does not
devote as much as 40 percent, of his hours of
work in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (d) of this section: Pro-
vided, That this paragraph shall not apply in
the case of an employee who is in sole charge
of an independent establishment or a phys-
ically separated branch establishment; and

(f) Who is compensated for his services
on a salary basis at a rate of not less than
$155 per week, exclusive of board, lodging or
other facilities: Provided, That an employee
who is compensated on a salary basis at a
rate of not less than $250 per week, exclusive
of board, lodging or other facilities, and
whose primary duty consists of the manage-
ment of the employing office in which the
employee is employed or of a customarily
recognized department or subdivision there-
of, and includes the customary and regular
direction of work of two or more other em-
ployees therein, shall be deemed to meet all
the requirements of this section
§ S541.2 Administrative

The term employee employed in a bona
fide * * * administrative * * * capacity in
section 13(a)(1) of the FLSA as applied by the
CAA shall mean any employee:

(a) Whose primary duty consists of ei-
ther:

(1) The performance of office or nonmanual
work directly related to management poli-

cies or general operations of his employer or
his employer’s customers, or

(2) The performance of functions in the ad-
ministration of a school system, or edu-
cational establishment or institution, or of a
department or subdivision thereof, in work
directly related to the academic instruction
or training carried on therein; and

(b) Who customarily and regularly exer-
cises discretion and independent judgment;
and

(c)(1) Who regularly and directly assists
the head of an employing office, or an em-
ployee employed in a bona fide executive or
administrative capacity (as such terms are
defined in the regulations of this subpart), or

(2) Who performs under only general su-
pervision work along specialized or technical
lines requiring special training, experience,
or knowledge, or

(3) Who executes under only general su-
pervision special assignments and tasks; and

(d) Who does not devote more than 20
percent, or, in the case of an employee of a
retail or service establishment who does not
devote as much as 40 percent, of his hours
worked in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (c) of this section; and

(e)(1) Who is compensated for his services
on a salary or fee basis at a rate of not less
than $155 per week, exclusive of board, lodg-
ing or other facilities, or

(2) Who, in the case of academic adminis-
trative personnel, is compensated for serv-
ices as required by paragraph (e)(1) of this
section, or on a salary basis which is at least
equal to the entrance salary for teachers in
the school system, educational establish-
ment or institution by which employed: Pro-
vided, That an employee who is compensated
on a salary or fee basis at a rate of not less
than $250 per week, exclusive of board, lodg-
ing or other facilities, and whose primary
duty consists of the performance of work de-
scribed in paragraph (a) of this section,
which includes work requiring the exercise
of discretion and independent judgment,
shall be deemed to meet all the requirements
of this section.
§ S541.3 Professional

The term employee employed in a bona
fide * * * professional capacity in section
13(a)(1) of the FLSA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of the
performance of:

(1) Work requiring knowledge of an ad-
vance type in a field of science or learning
customarily acquired by a prolonged course
of specialized intellectual instruction and
study, as distinguished from a general aca-
demic education and from an apprenticeship,
and from training in the performance of rou-
tine mental, manual, or physical processes,
or

(2) Work that is original and creative in a
recognized field of artistic endeavor (as op-
posed to work which can be produced by a
person endowed with general manual or in-
tellectual ability and training), and the re-
sult of which depends primarily on the in-
vention, imagination, or talent of the em-
ployee, or

(3) Teaching, tutoring, instructing, or lec-
turing in the activity of imparting knowl-
edge and who is employed and engaged in
this activity as a teacher in the school sys-
tem, educational establishment or institu-
tion by which employed, or

(4) Work that requires theoretical and
practical application of highly-specialized
knowledge in computer systems analysis,
programming, and software engineering, and
who is employed and engaged in these activi-
ties as a computer systems analyst, com-

puter programmer, software engineer, or
other similarly skilled worker in the com-
puter software field; and

(b) Whose work requires the consistent
exercise of discretion and judgment in its
performance; and

(c) Whose work is predominantly intel-
lectual and varied in character (as opposed
to routine mental, manual, mechanical, or
physical work) and is of such character that
the output produced or the result accom-
plished cannot be standardized in relation to
a given period of time; and

(d) Who does not devote more than 20
percent of his hours worked in the workweek
to activities which are not an essential part
of and necessarily incident to the work de-
scribed in paragraphs (a) through (c) of this
section; and

(e) Who is compensated for services on a
salary or fee basis at a rate of not less than
$170 per week, exclusive of board, lodging or
other facilities: Provided, That this para-
graph shall not apply in the case of an em-
ployee who is the holder of a valid license or
certificate permitting the practice of law or
medicine or any of their branches and who is
actually engaged in the practice thereof, nor
in the case of an employee who is the holder
of the requisite academic degree for the gen-
eral practice of medicine and is engaged in
an internship or resident program pursuant
to the practice of medicine or any of its
branches, nor in the case of an employee em-
ployed and engaged as a teacher as provided
in paragraph (a)(3) of this section: Provided
further, That an employee who is com-
pensated on a salary or fee basis at a rate of
not less than $250 per week, exclusive of
board, lodging or other facilities, and whose
primary duty consists of the performance ei-
ther of work described in paragraph (a)(1),
(3), or (4) of this section, which includes
work requiring the consistent exercise of dis-
cretion and judgment, or of work requiring
invention, imagination, or talent in a recog-
nized field of artistic endeavor, shall be
deemed to meet all of the requirements of
this section: Provided further, That the salary
or fee requirements of this paragraph shall
not apply to an employee engaged in com-
puter-related work within the scope of para-
graph (a)(4) of this section and who is com-
pensated on an hourly basis at a rate in ex-
cess of 61⁄2 times the minimum wage provided
by section 6 of the FLSA as applied by the
CAA.
§ S541.5b Equal pay provisions of section

6(d) of the FLSA as applied by the CAA ex-
tend to executive, administrative, and pro-
fessional employees

The FLSA, as amended and as applied by
the CAA, includes within the protection of
the equal pay provisions those employees ex-
empt from the minimum wage and overtime
pay provisions as bona fide executive, admin-
istrative, and professional employees (in-
cluding any employee employed in the ca-
pacity of academic administrative personnel
or teacher in elementary or secondary
schools) under section 13(a)(1) of the FLSA.
Thus, for example, where an exempt adminis-
trative employee and another employee of
the employing office are performing substan-
tially ‘‘equal work’’, the sex discrimination
prohibitions of section 6(d) are applicable
with respect to any wage differential be-
tween those two employees.
§ S541.5d Special provisions applicable to

employees of public agencies
(a) An employee of a public agency who

otherwise meets the requirement of being
paid on a salary basis shall not be disquali-
fied from exemption under section S541.1,
S541.2, or S541.3 on the basis that such em-
ployee is paid according to a pay system es-
tablished by statute, ordinance, or regula-
tion, or by a policy for practice established
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pursuant to principles of public accountabil-
ity, under which the employee accrues per-
sonal leave and sick leave and which requires
the public agency employee’s pay to be re-
duced or such employee to be placed on leave
without pay for absences for personal rea-
sons or because of illness or injury of less
than one workday when accrued leave is not
used by an employee because—

(1) permission for its use has not been
sought or has been sought and denied;

(2) accrued leave has been exhausted; or
(3) the employee chooses to use leave with-

out pay.
(b) Deductions from the pay for an em-

ployee of a public agency for absences due to
a budget-required furlough shall not dis-
qualify the employee from being paid ‘‘on a
salary basis’’ except in the workweek in
which the furlough occurs and for which the
employee’s pay is accordingly reduced.
PART S547—REQUIREMENTS OF A ‘‘BONA

FIDE THRIFT OR SAVINGS PLAN’’
Sec.
S547.00 Corresponding section table of the

FLSA regulations of the Labor
Department and the CAA regu-
lations of the Office of Compli-
ance.

S547.0 Scope and effect of part.
S547.1 Essential requirements of qualifica-

tions.
S547.2 Disqualifying provisions.
§ S547.00 Corresponding section table of the

FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the sections of
the Secretary of Labor Regulations under
the FLSA with the corresponding sections of
the Office of Compliance (OC) Regulations
under section 203 of the CAA:

Secretary of Labor Regu-
lations

OC Regulations

547.0 Scope and effect of
part ................................. S547.0

547.1 Essential require-
ments of qualifications S547.1

547.2 Disqualifying provi-
sions ............................... S547.2

§ S547.0 Scope and effect of part
(a) The regulations in this part set forth

the requirements of a ‘‘bona fide thrift or
savings plan’’ under section 7(3)(e)(b) of the
Fair Labor Standards Act of 1938, as amend-
ed (FLSA), as applied by the CAA. In deter-
mining the total remuneration for employ-
ment which section 7(e) of the FLSA requires
to be included in the regular rate at which
an employee is employed, it is not necessary
to include any sums paid to or on behalf of
such employee, in recognition of services
performed by him during a given period,
which are paid pursuant to a bona fide thrift
or savings plan meeting the requirements set
forth herein. In the formulation of these reg-
ulations due regard has been given to the
factors and standards set forth in section
7(e)(3)(b) of the Act.

(b) Where a thrift or savings plan is com-
bined in a single program (whether in one or
more documents) with a plan or trust for
providing old age, retirement, life, accident
or health insurance or similar benefits for
employees, contributions made by the em-
ployer pursuant to such thrift or savings
plan may be excluded from the regular rate
if the plan meets the requirements of the
regulation in this part and the contributions
made for the other purposes may be excluded
from the regular rate if they meet the tests
set forth in regulations.
§ S547.1 Essential requirements for quali-

fications
(a) A ‘‘bona fide thrift or savings plan’’

for the purpose of section 7(e)(3)(b) of the

FLSA as applied by the CAA is required to
meet all the standards set forth in para-
graphs (b) through (f) of this section and
must not contain the disqualifying provi-
sions set forth in §S547.2.

(b) The thrift or savings plan constitutes
a definite program or arrangement in writ-
ing, adopted by the employer or by contract
as a result of collective bargaining and com-
municated or made available to the employ-
ees, which is established and maintained, in
good faith, for the purpose of encouraging
voluntary thrift or savings by employees by
providing an incentive to employees to accu-
mulate regularly and retain cash savings for
a reasonable period of time or to save
through the regular purchase of public or
private securities.

(c) The plan specifically shall set forth
the category or categories of employees par-
ticipating and the basis of their eligibility.
Eligibility may not be based on such factors
as hours of work, production, or efficiency of
the employees: Provided, however, That hours
of work may be used to determine eligibility
of part-time or casual employees.

(d) The amount any employee may save
under the plan shall be specified in the plan
or determined in accordance with a definite
formula specified in the plan, which formula
may be based on one or more factors such as
the straight-time earnings or total earnings,
base rate of pay, or length of service of the
employee.

(e) The employer’s total contribution in
any year may not exceed 15 percent of the
participating employees’ total earnings dur-
ing that year. In addition, the employer’s
total contribution in any year may not ex-
ceed the total amount saved or invested by
the participating employees during that
year.

(f) The employer’s contributions shall be
apportioned among the individual employees
in accordance with a definite formula or
method of calculation specified in the plan,
which formula or method of calculation is
based on the amount saved or the length of
time the individual employee retains his sav-
ings or investment in the plan: Provided,
That no employee’s share determined in ac-
cordance with the plan may be diminished
because of any other remuneration received
by him.
§ S547.2 Disqualifying provisions

(a) No employee’s participation in the
plan shall be on other than a voluntary
basis.

(b) No employee’s wages or salary shall
be dependent upon or influenced by the exist-
ence of such thrift or savings plan or the em-
ployer’s contributions thereto.

(c) The amounts any employee may save
under the plan, or the amounts paid by the
employer under the plan may not be based
upon the employee’s hours of work, produc-
tion or efficiency.
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Secretary of Labor Regu-

lations
OC Regulations

553.232 Overtime pay re-
quirements ..................... S553.232

553.233 ‘‘Regular rate’’ de-
fined ............................... S553.233

INTRODUCTION

§ S553.1 Definitions
(a) Act or FLSA means the Fair Labor

Standards Act of 1938, as amended (52 Stat.
1060, as amended; 29 U.S.C. 201–219), as ap-
plied by the CAA.

(b) 1985 Amendments means the Fair
Labor Standards Act Amendments of 1985
(Pub. L. 99–150).

(c) Public agency means an employing
office as the term is defined in § 501.102 of
this chapter, including the Capitol Police.

(d) Section 7(k) means the provisions of
§ 7(k) of the FLSA as applied to covered em-
ployees and employing offices by § 203 of the
CAA.
§ S553.2 Purpose and scope

The purpose of part S553 is to adopt with
appropriate modifications the regulations of
the Secretary of Labor to carry out those
provisions of the FLSA relating to public
agency employees as they are applied to cov-
ered employees and employing offices of the
CAA. In particular, these regulations apply
section 7(k) as it relates to fire protection
and law enforcement employees of public
agencies.
SUBPART C—PARTIAL EXEMPTION FOR EM-

PLOYEES ENGAGED IN LAW ENFORCEMENT
AND FIRE PROTECTION

§ S553.201 Statutory provisions: section 7(k)
Section 7(k) of the Act provides a partial

overtime pay exemption for fire protection
and law enforcement personnel (including se-
curity personnel in correctional institutions)
who are employed by public agencies on a
work period basis. This section of the Act
formerly permitted public agencies to pay
overtime compensation to such employees in
work periods of 28 consecutive days only
after 216 hours of work. As further set forth
in §S553.230 of this part, the 216-hour stand-
ard has been replaced, pursuant to the study
mandated by the statute, by 212 hours for
fire protection employees and 171 hours for
law enforcement employees. In the case of
such employees who have a work period of at
least 7 but less than 28 consecutive days,
overtime compensation is required when the
ratio of the number of hours worked to the
number of days in the work period exceeds
the ratio of 212 (or 171) hours to 28 days.
§ S553.202 Limitations

The application of § 7(k), by its terms, is
limited to public agencies, and does not
apply to any private organization engaged in
furnishing fire protection or law enforce-
ment services. This is so even if the services
are provided under contract with a public
agency.

EXEMPTION REQUIREMENTS

§ S553.211 Law enforcement activities
(a) As used in § 7(k) of the Act, the term

‘‘any employee . . . in law enforcement ac-
tivities’’ refers to any employee (1) who is a
uniformed or plainclothed member of a body
of officers and subordinates who are empow-
ered by law to enforce laws designed to
maintain public peace and order and to pro-
tect both life and property from accidental
or willful injury, and to prevent and detect
crimes, (2) who has the power to arrest, and
(3) who is presently undergoing or has under-
gone or will undergo on-the-job training and/
or a course of instruction and study which
typically includes physical training, self-de-
fense, firearm proficiency, criminal and civil
law principles, investigative and law enforce-
ment techniques, community relations, med-
ical aid and ethics.

(b) Employees who meet these tests are
considered to be engaged in law enforcement
activities regardless of their rank, or of their
status as ‘‘trainee’’, ‘‘probationary’’, or ‘‘per-
manent’’, and regardless of their assignment
to duties incidental to the performance of
their law enforcement activities such as
equipment maintenance, and lecturing, or to
support activities of the type described in
paragraph (g) of this section, whether or not
such assignment is for training or famil-
iarization purposes, or for reasons of illness,
injury or infirmity. The term would also in-
clude rescue and ambulance service person-
nel if such personnel form an integral part of
the public agency’s law enforcement activi-
ties. See section S553.215.

(c) Typically, employees engaged in law
enforcement activities include police who
are regularly employed and paid as such.
Other agency employees with duties not spe-
cifically mentioned may, depending upon the
particular facts and pertinent statutory pro-
visions in that jurisdiction, meet the three
tests described above. If so, they will also
qualify as law enforcement officers. Such
employees might include, for example, any
law enforcement employee within the legis-
lative branch concerned with keeping public
peace and order and protecting life and prop-
erty.

(d) Employees who do not meet each of
the three tests described above are not en-
gaged in ‘‘law enforcement activities’’ as
that term is used in section 7(k). Employees
who normally would not meet each of these
tests include:

(1) Building inspectors (other than those
defined in section S553.213(a)),

(2) Health inspectors,
(3) Sanitarians,
(4) Civilian traffic employees who direct

vehicular and pedestrian traffic at specified
intersections or other control points,

(5) Civilian parking checkers who patrol
assigned areas for the purpose of discovering
parking violations and issuing appropriate
warnings or appearance notices,

(6) Wage and hour compliance officers,
(7) Equal employment opportunity compli-

ance officers, and
(8) Building guards whose primary duty is

to protect the lives and property of persons
within the limited area of the building.

(e) The term ‘‘any employee in law en-
forcement activities’’ also includes, by ex-
press reference, ‘‘security personnel in cor-
rectional institutions’’. Typically, such fa-
cilities may include precinct house lockups.
Employees of correctional institutions who
qualify as security personnel for purposes of
the section 7(k) exemption are those who
have responsibility for controlling and main-
taining custody of inmates and of safeguard-
ing them from other inmates or for super-
vising such functions, regardless of whether
their duties are performed inside the correc-
tional institution or outside the institution.
These employees are considered to be en-
gaged in law enforcement activities regard-
less of their rank or of their status as ‘‘train-
ee’’, ‘‘probationary’’, or ‘‘permanent’’, and
regardless of their assignment to duties inci-
dental to the performance of their law en-
forcement activities, or to support activities
of the type described in paragraph (f) of this
section, whether or not such assignment is
for training or familiarization purposes or
for reasons of illness, injury or infirmity.

(f) Not included in the term ‘‘employee in
law enforcement activities’’ are the so-called
‘‘civilian’’ employees of law enforcement
agencies or correctional institutions who en-
gage in such support activities as those per-
formed by dispatcher, radio operators, appa-
ratus and equipment maintenance and repair
workers, janitors, clerks and stenographers.
Nor does the term include employees in cor-

rectional institutions who engage in building
repair and maintenance, culinary services,
teaching, or in psychological, medical and
paramedical services. This is so even though
such employees may, when assigned to cor-
rectional institutions, come into regular
contact with the inmates in the performance
of their duties.
§ S553.212 Twenty percent limitation on

nonexempt work
(a) Employees engaged in fire protection

or law enforcement activities as described in
sections S553.210 and S553.211, may also en-
gage in some nonexempt work which is not
performed as an incident to or in conjunc-
tion with their fire protection or law en-
forcement activities. For example, fire-
fighters who work for forest conservation
agencies may, during slack times, plant
trees and perform other conservation activi-
ties unrelated to their firefighting duties.
The performance of such nonexempt work
will not defeat the § 7(k) exemption unless it
exceeds 20 percent of the total hours worked
by that employee during the workweek or
applicable work period. A person who spends
more than 20 percent of his/her working time
in nonexempt activities is not considered to
be an employee engaged in fire protection or
law enforcement activities for purposes of
this part.

(b) Public agency fire protection and law
enforcement personnel may, at their own op-
tion, undertake employment for the same
employer on an occasional or sporadic and
part-time basis in a different capacity from
their regular employment. The performance
of such work does not affect the application
of the § 7(k) exemption with respect to the
regular employment. In addition, the hours
of work in the different capacity need not be
counted as hours worked for overtime pur-
poses on the regular job, nor are such hours
counted in determining the 20 percent toler-
ance for nonexempt work discussed in para-
graph (a) of this section.
§ S553.213 Public agency employees engaged

in both fire protection and law enforce-
ment activities

(a) Some public agencies have employees
(often called ‘‘public safety officers’’) who
engage in both fire protection and law en-
forcement activities, depending on the agen-
cy needs at the time. This dual assignment
would not defeat the section 7(k) exemption:
Provided, That each of the activities per-
formed meets the appropriate tests set forth
in sections S553.210 and S553.211. This is so
regardless of how the employee’s time is di-
vided between the two activities. However,
all time spent in nonexempt activities by
public safety officers within the work period,
whether performed in connection with fire
protection or law enforcement functions, or
with neither, must be combined for purposes
of the 20 percent limitation on nonexempt
work discussed in section S553.212.

(b) As specified in section S553.230, the
maximum hours standards under section 7(k)
are different for employees engaged in fire
protection and for employees engaged in law
enforcement. For those employees who per-
form both fire protection and law enforce-
ment activities, the applicable standard is
the one which applies to the activity in
which the employee spends the majority of
work time during the work period.
§ S553.214 Trainees

The attendance at a bona fide fire or po-
lice academy or other training facility, when
required by the employing agency, con-
stitutes engagement in activities under sec-
tion 7(k) only when the employee meets all
the applicable tests described in section
S553.210 or section S553.211 (except for the
power of arrest for law enforcement person-
nel), as the S3985case may be. If the applicable
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tests are met, then basic training or ad-
vanced training is considered incidental to,
and part of, the employee’s fire protection or
law enforcement activities.
§ S553.215 Ambulance and rescue service

employees
Ambulance and rescue service employees

of a public agency other than a fire protec-
tion or law enforcement agency may be
treated as employees engaged in fire protec-
tion or law enforcement activities of the
type contemplated by § 7(k) if their services
are substantially related to firefighting or
law enforcement activities in that (1) the
ambulance and rescue service employees
have received training in the rescue of fire,
crime, and accident victims or firefighters or
law enforcement personnel injured in the
performance of their respective, duties, and
(2) the ambulance and rescue service employ-
ees are regularly dispatched to fires, crime
scenes, riots, natural disasters and acci-
dents. As provided in section S553.213(b),
where employees perform both fire protec-
tion and law enforcement activities, the ap-
plicable standard is the one which applies to
the activity in which the employee spends
the majority of work time during the work
period.
§ S553.216 Other exemptions

Although the 1974 Amendments to the
FLSA as applied by the CAA provide special
exemptions for employees of public agencies
engaged in fire protection and law enforce-
ment activities, such workers may also be
subject to other exemptions in the Act, and
public agencies may claim such other appli-
cable exemptions in lieu of § 7(k). For exam-
ple, section 13(a)(1) as applied by the CAA
provides a complete minimum wage and
overtime pay exemption for any employee
employed in a bona fide executive, adminis-
trative, or professional capacity, as those
terms are defined and delimited in Part S541.
The section 13(a)(1) exemption can be
claimed for any fire protection or law en-
forcement employee who meets all of the
tests specified in Part S541 relating to du-
ties, responsibilities, and salary. Thus, high
ranking police officials who are engaged in
law enforcement activities, may also, de-
pending on the facts, qualify for the section
13(a)(1) exemption as ‘‘executive’’ employees.
Similarly, certain criminal investigative
agents may qualify as ‘‘administrative’’ em-
ployees under section 13(a)(1).

TOUR OF DUTY AND COMPENSABLE HOURS OF
WORK RULES

§ S553.220 ‘‘Tour of duty’’ defined
(a) The term ‘‘tour of duty’’ is a unique

concept applicable only to employees for
whom the section 7(k) exemption is claimed.
This term, as used in section 7(k), means the
period of time during which an employee is
considered to be on duty for purposes of de-
termining compensable hours. It may be a
scheduled or unscheduled period. Such peri-
ods include ‘‘shifts’’ assigned to employees
often days in advance of the performance of
the work. Scheduled periods also include
time spent in work outside the ‘‘shift’’ which
the public agency employer assigns. For ex-
ample, a police officer may be assigned to
crowd control during a parade or other spe-
cial event outside of his or her shift.

(b) Unscheduled periods include time
spent in court by police officers, time spent
handling emergency situations, and time
spent working after a shift to complete an
assignment. Such time must be included in
the compensable tour of duty even though
the specific work performed may not have
been assigned in advance.

(c) The tour of duty does not include
time spent working for a separate and inde-
pendent employer in certain types of special
details as provided in section S553.227.

§ S553.221 Compensable hours of work
(a) The rules under the FLSA as applied

by the CAA on compensable hours of work
are applicable to employees for whom the
section 7(k) exemption is claimed. Special
rules for sleep time (section S553.222) apply
to both law enforcement and firefighting em-
ployees for whom the section 7(k) exemption
is claimed. Also, special rules for meal time
apply in the case of firefighters (section
S553.223).

(b) Compensable hours of work generally
include all of the time during which an em-
ployee is on duty on the employer’s premises
or at a prescribed workplace, as well as all
other time during which the employee is suf-
fered or permitted to work for the employer.
Such time includes all pre-shift and post-
shift activities which are an integral part of
the employee’s principal activity or which
are closely related to the performance of the
principal activity, such as attending roll
call, writing up and completing tickets or re-
ports, and washing and re-racking fire hoses.

(c) Time spent away from the employer’s
premises under conditions that are so cir-
cumscribed that they restrict the employee
from effectively using the time for personal
pursuits also constitutes compensable hours
of work. For example, where a police station
must be evacuated because of an electrical
failure and the employees are expected to re-
main in the vicinity and return to work after
the emergency has passed, the entire time
spent away from the premises is compen-
sable. The employees in this example cannot
use the time for their personal pursuits.

(d) An employee who is not required to
remain on the employer’s premises but is
merely required to leave word at home or
with company officials where he or she may
be reached is not working while on call.
Time spent at home on call may or may not
be compensable depending on whether the re-
strictions placed on the employee preclude
using the time for personal pursuits. Where,
for example, a firefighter has returned home
after the shift, with the understanding that
he or she is expected to return to work in the
event of an emergency in the night, such
time spent at home is normally not compen-
sable. On the other hand, where the condi-
tions placed on the employee’s activities are
so restrictive that the employee cannot use
the time effectively for personal pursuits,
such time spent on call is compensable.

(e) Normal home to work travel is not
compensable, even where the employee is ex-
pected to report to work at a location away
from the location of the employer’s prem-
ises.

(f) A police officer, who has completed
his or her tour of duty and who is given a pa-
trol car to drive home and use on personal
business, is not working during the travel
time even where the radio must be left on so
that the officer can respond to emergency
calls. Of course, the time spent in responding
to such calls is compensable.
§ S553.222 Sleep time

(a) Where a public agency elects to pay
overtime compensation to firefighters and/or
law enforcement personnel in accordance
with section 7(a)(1) of the Act, the public
agency may exclude sleep time from hours
worked if all the conditions for the exclusion
of such time are met.

(b) Where the employer has elected to
use the section 7(k) exemption, sleep time
cannot be excluded from the compensable
hours of work where—

(1) the employee is on a tour of duty of less
than 24 hours, and

(2) the employee is on a tour of duty of ex-
actly 24 hours.

(c) Sleep time can be excluded from com-
pensable hours of work, however, in the case

of police officers or firefighters who are on a
tour of duty of more than 24 hours, but only
if there is an expressed or implied agreement
between the employer and the employees to
exclude such time. In the absence of such an
agreement, the sleep time is compensable. In
no event shall the time excluded as sleep
time exceed 8 hours in a 24-hour period. If
the sleep time is interrupted by a call to
duty, the interruption must be counted as
hours worked. If the sleep period is inter-
rupted to such an extent that the employee
cannot get a reasonable night’s sleep (which,
for enforcement purposes means at least 5
hours), the entire time must be counted as
hours of work.

§ S553.223 Meal time
(a) If a public agency elects to pay over-

time compensation to firefighters and law
enforcement personnel in accordance with
section 7(a)(1) of the Act, the public agency
may exclude meal time from hours worked if
all the statutory tests for the exclusion of
such time are met.

(b) If a public agency elects to use the
section 7(k) exemption, the public agency
may, in the case of law enforcement person-
nel, exclude meal time from hours worked on
tours of duty of 24 hours or less: Provided,
That the employee is completely relieved
from duty during the meal period, and all
the other statutory tests for the exclusion of
such time are met. On the other hand, where
law enforcement personnel are required to
remain on call in barracks or similar quar-
ters, or are engaged in extended surveillance
activities (e.g., stakeouts), they are not con-
sidered to be completely relieved from duty,
and any such meal periods would be compen-
sable.

(c) With respect to firefighters employed
under section 7(k), who are confined to a
duty station, the legislative history of the
Act indicates congressional intent to man-
date a departure from the usual FLSA
‘‘hours of work’’ rules and adoption of an
overtime standard keyed to the unique con-
cept of ‘‘tour of duty’’ under which fire-
fighters are employed. Where the public
agency elects to use the section 7(k) exemp-
tion for firefighters, meal time cannot be ex-
cluded from the compensable hours of work
where (1) the firefighter is on a tour of duty
of less than 24 hours, and (2) where the fire-
fighter is on a tour of duty of exactly 24
hours.

(d) In the case of police officers or fire-
fighters who are on a tour of duty of more
than 24 hours, meal time may be excluded
from compensable hours of work provided
that the statutory tests for exclusion of such
hours are met.

§ S553.224 ‘‘Work period’’ defined
(a) As used in section 7(k), the term ‘‘work

period’’ refers to any established and regu-
larly recurring period of work which, under
the terms of the Act and legislative history,
cannot be less than 7 consecutive days nor
more than 28 consecutive days. Except for
this limitation, the work period can be of
any length, and it need not coincide with the
duty cycle or pay period or with a particular
day of the week or hour of the day. Once the
beginning and ending time of an employee’s
work period is established, however, it re-
mains fixed regardless of how many hours
are worked within the period. The beginning
and ending of the work period may be
changed: Provided, That the change is in-
tended to be permanent and is not designed
to evade the overtime compensation require-
ments of the Act.

(b) An employer may have one work period
applicable to all employees, or different
work periods for different employees or
groups of employees.
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§ S553.225 Early relief

It is a common practice among employees
engaged in fire protection activities to re-
lieve employees on the previous shift prior to
the scheduled starting time. Such early re-
lief time may occur pursuant to employee
agreement, either expressed or implied. This
practice will not have the effect of increas-
ing the number of compensable hours of
work for employees employed under section
7(k) where it is voluntary on the part of the
employees and does not result, over a period
of time, in their failure to receive proper
compensation for all hours actually worked.
On the other hand, if the practice is required
by the employer, the time involved must be
added to the employee’s tour of duty and
treated as compensable hours of work.

§ S553.226 Training time
(a) The general rules for determining the

compensability of training time under the
FLSA apply to employees engaged in law en-
forcement or fire protection activities.

(b) While time spent in attending training
required by an employer is normally consid-
ered compensable hours of work, following
are situations where time spent by employ-
ees in required training is considered to be
noncompensable:

(1) Attendance outside of regular working
hours at specialized or follow-up training,
which is required by law for certification of
public and private sector employees within a
particular governmental jurisdiction (e.g.,
certification of public and private emergency
rescue workers), does not constitute compen-
sable hours of work for public employees
within that jurisdiction and subordinate ju-
risdictions.

(2) Attendance outside of regular working
hours at specialized or follow-up training,
which is required for certification of employ-
ees of a governmental jurisdiction by law of
a higher level of Government, does not con-
stitute compensable hours of work.

(3) Time spent in the training described in
paragraphs (b) (1) or (2) of this section is not
compensable, even if all or part of the costs
of the training is borne by the employer.

(c) Police officers or firefighters, who are
in attendance at a police or fire academy or
other training facility, are not considered to
be on duty during those times when they are
not in class or at a training session, if they
are free to use such time for personal pur-
suits. Such free time is not compensable.

§ S553.227 Outside employment
(a) Section 7(p)(1) makes special provision

for fire protection and law enforcement em-
ployees of public agencies who, at their own
option, perform special duty work in fire
protection, law enforcement or related ac-
tivities for a separate and independent em-
ployer (public or private) during their off-
duty hours. The hours of work for the sepa-
rate and independent employer are not com-
bined with the hours worked for the primary
public agency employer for purposes of over-
time compensation.

(b) Section 7(p)(1) applies to such outside
employment provided (1) the special detail
work is performed solely at the employee’s
option, and (2) the two employers are in fact
separate and independent.

(c) Whether two employers are, in fact,
separate and independent can only be deter-
mined on a case-by-case basis.

(d) The primary employer may facilitate
the employment or affect the conditions of
employment of such employees. For exam-
ple, a police department may maintain a ros-
ter of officers who wish to perform such
work. The department may also select the
officers for special details from a list of
those wishing to participate, negotiate their
pay, and retain a fee for administrative ex-

penses. The department may require that the
separate and independent employer pay the
fee for such services directly to the depart-
ment, and establish procedures for the offi-
cers to receive their pay for the special de-
tails through the agency’s payroll system.
Finally, the department may require that
the officers observe their normal standards
of conduct during such details and take dis-
ciplinary action against those who fail to do
so.

(e) Section 7(p)(1) applies to special details
even where a State law or local ordinance re-
quires that such work be performed and that
only law enforcement or fire protection em-
ployees of a public agency in the same juris-
diction perform the work. For example, a
city ordinance may require the presence of
city police officers at a convention center
during concerts or sports events. If the offi-
cers perform such work at their own option,
the hours of work need not be combined with
the hours of work for their primary em-
ployer in computing overtime compensation.

(f) The principles in paragraphs (d) and (e)
of this section with respect to special details
of public agency fire protection and law en-
forcement employees under section 7(p)(1)
are exceptions to the usual rules on joint
employment set forth in part 791 of this
title.

(g) Where an employee is directed by the
public agency to perform work for a second
employer, section 7(p)(1) does not apply.
Thus, assignments of police officers outside
of their normal work hours to perform crowd
control at a parade, where the assignments
are not solely at the option of the officers,
would not qualify as special details subject
to this exception. This would be true even if
the parade organizers reimburse the public
agency for providing such services.

(h) Section 7(p)(1) does not prevent a public
agency from prohibiting or restricting out-
side employment by its employees.

OVERTIME COMPENSATION RULES

§ S553.230 Maximum hours standards for
work periods of 7 to 28 days—section 7(k)
(a) For those employees engaged in fire

protection activities who have a work period
of at least 7 but less than 28 consecutive
days, no overtime compensation is required
under section 7(k) until the number of hours
worked exceeds the number of hours which
bears the same relationship to 212 as the
number of days in the work period bears to
28.

(b) For those employees engaged in law en-
forcement activities (including security per-
sonnel in correctional institutions) who have
a work period of at least 7 but less than 28
consecutive days, no overtime compensation
is required under section 7(k) until the num-
ber of hours worked exceeds the number of
hours which bears the same relationship to
171 as the number of days in the work period
bears to 28.

(c) The ratio of 212 hours to 28 days for em-
ployees engaged in fire protection activities
is 7.57 hours per day (rounded) and the ratio
of 171 hours to 28 days for employees engaged
in law enforcement activities is 6.11 hours
per day (rounded). Accordingly, overtime
compensation (in premium pay or compen-
satory time) is required for all hours worked
in excess of the following maximum hours
standards (rounded to the nearest whole
hour):

Work period (days)

Maximum hours stand-
ards

Fire protec-
tion

Law en-
forcement

28 ....................................................................... 212 171
27 ....................................................................... 204 165
26 ....................................................................... 197 159
25 ....................................................................... 189 153

Work period (days)

Maximum hours stand-
ards

Fire protec-
tion

Law en-
forcement

24 ....................................................................... 182 147
23 ....................................................................... 174 141
22 ....................................................................... 167 134
21 ....................................................................... 159 128
20 ....................................................................... 151 122
19 ....................................................................... 144 116
18 ....................................................................... 136 110
17 ....................................................................... 129 104
16 ....................................................................... 121 98
15 ....................................................................... 114 92
14 ....................................................................... 106 86
13 ....................................................................... 98 79
12 ....................................................................... 91 73
11 ....................................................................... 83 67
10 ....................................................................... 76 61
9 ......................................................................... 68 55
8 ......................................................................... 61 49
7 ......................................................................... 53 43

§ S553.231 Compensatory time off
(a) Law enforcement and fire protection

employees who are subject to the section
7(k) exemption may receive compensatory
time off in lieu of overtime pay for hours
worked in excess of the maximum for their
work period as set forth in section S553.230.

(b) Section 7(k) permits public agencies to
balance the hours of work over an entire
work period for law enforcement and fire
protection employees. For example, if a fire-
fighter’s work period is 28 consecutive days,
and he or she works 80 hours in each of the
first two weeks, but only 52 hours in the
third week, and does not work in the fourth
week, no overtime compensation (in cash
wages or compensatory time) would be re-
quired since the total hours worked do not
exceed 212 for the work period. If the same
firefighter had a work period of only 14 days,
overtime compensation or compensatory
time off would be due for 54 hours (160 minus
106 hours) in the first 14 day work period.
§ S553.232 Overtime pay requirements

If a public agency pays employees subject
to section 7(k) for overtime hours worked in
cash wages rather than compensatory time
off, such wages must be paid at one and one-
half times the employees’ regular rates of
pay.
§ S553.233 ‘‘Regular rate’’ defined

The statutory rules for computing an em-
ployee’s ‘‘regular rate’’, for purposes of the
Act’s overtime pay requirements are applica-
ble to employees for whom the section 7(k)
exemption is claimed when overtime com-
pensation is provided in cash wages.
SUBPART D—COMPENSATORY TIME-OFF FOR

OVERTIME EARNED BY EMPLOYEES WHOSE
WORK SCHEDULE DIRECTLY DEPENDS UPON
THE SCHEDULE OF THE SENATE

§ S553.301 Definition of ‘‘directly depends’’
For the purposes of this Part, a covered

employee’s work schedule ‘‘directly de-
pends’’ on the schedule of the Senate only if
the eligible employee performs work that di-
rectly supports the conduct of legislative or
other business in the chamber and works
hours that regularly change in response to
the schedule of the House and the Senate.
§ S553.302 Overtime compensation and com-

pensatory time off for an employee whose
work schedule directly depends upon the
schedule of the Senate
No employing office shall be deemed to

have violated section 203(a)(1) of the CAA,
which applies the protections of section 7(a)
of the Fair Labor Standards Act (‘‘FLSA’’)
to covered employees and employing office,
by employing any employee for a workweek
in excess of the maximum workweek applica-
ble to such employee under section 7(a) of
the FLSA where the employee’s work sched-
ule directly depends on the schedule of the
Senate within the meaning of §S553.301, and:
(a) the employee is compensated at the rate
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of time-and-a-half in pay for all hours in ex-
cess of 40 and up to 60 hours in a workweek,
and (b) the employee is compensated at the
rate of time-and-a-half in either pay or in
time off for all hours in excess of 60 hours in
a workweek.
§ S553.303 Using compensatory time off

An employee who has accrued compen-
satory time off under §S553.302, upon his or
her request, shall be permitted by the em-
ploying office to use such time within a rea-
sonable period after making the request, un-
less the employing office makes a bona fide
determination that the needs of the oper-
ations of the office do not allow the taking
of compensatory time off at the time of the
request. An employee may renew the request
at a subsequent time. An employing office
may also, upon reasonable notice, require an
employee to use accrued compensatory time-
off.
§ S553.304 Payment of overtime compensa-

tion for accrued compensatory time off as
of termination of service
An employee who has accrued compen-

satory time authorized by this regulation
shall, upon termination of employment, be
paid for the unused compensatory time at
the rate earned by the employee at the time
the employee receives such payment.
PART S570—CHILD LABOR REGULATIONS

SUBPART A—GENERAL

Sec.
S570.00 Corresponding section table of the

FLSA regulations of the Labor
Department and the CAA regu-
lations of the Office of Compli-
ance.

S570.1 Definitions.
S570.2 Minimum age standards.
SUBPART C—EMPLOYMENT OF MINORS BE-

TWEEN 14 AND 16 YEARS OF AGE (CHILD
LABOR REG. 3)

S570.31 Determination.
S570.32 Effect of this subpart.
S570.33 Occupations.
S570.35 Periods and conditions of employ-

ment.
SUBPART A—GENERAL

§ S570.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.
The following table lists the sections of the

Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance Regulations under sec-
tion 202 of the CAA:

Secretary of Labor Regu-
lations

OC Regulations

570.1 Definitions .............. S570.1
570.2 Minimum age stand-

ards ................................. S570.2
570.31 Determinations ...... S570.31
570.32 Effect of this sub-

part ................................. S570.32
570.33 Occupations ........... S570.33
570.35 Periods and condi-

tions of employment ...... S570.35
§ S570.1 Definitions

As used in this part:
(a) Act means the Fair Labor Standards

Act of 1938, as amended (52 Stat. 1060, as
amended; 29 U.S.C. 201–219).

(b) Oppressive child labor means employ-
ment of a minor in an occupation for which
he does not meet the minimum age stand-
ards of the Act, as set forth in section S570.2
of this subpart.

(c) Oppressive child labor age means an age
below the minimum age established under
the Act for the occupation in which a minor
is employed or in which his employment is
contemplated.

(d) [Reserved]
(e) [Reserved]
(f) Secretary or Secretary of Labor means

the Secretary of Labor, United States De-
partment of Labor, or his authorized rep-
resentative.

(g) Wage and Hour Division means the
Wage and Hour Division, Employment
Standards Administration, United States De-
partment of Labor.

(h) Administrator means the Adminis-
trator of the Wage and Hour Division or his
authorized representative.
§S570.2 Minimum age standards

(a) All occupations except in agriculture.
(1) The Act, in section 3(1), sets a general 16-
year minimum age which applies to all em-
ployment subject to its child labor provi-
sions in any occupation other than in agri-
culture, with the following exceptions:

(i) The Act authorizes the Secretary of
Labor to provide by regulation or by order
that the employment of employees between
the ages of 14 and 16 years in occupations
other than manufacturing and mining shall
not be deemed to constitute oppressive child
labor, if and to the extent that the Secretary
of Labor determines that such employment
is confined to periods which will not inter-
fere with their schooling and to conditions
which will not interfere with their health
and well-being (see subpart C of this part);
and

(ii) The Act sets an 18-year minimum age
with respect to employment in any occupa-
tion found and declared by the Secretary of
Labor to be particularly hazardous for the
employment of minors of such age or det-
rimental to their health or well-being.

(2) The Act exempts from its minimum age
requirements the employment by a parent of
his own child, or by a person standing in
place of a parent of a child in his custody,
except in occupations to which the 18-year
age minimum applies and in manufacturing
and mining occupations.

SUBPART B—[RESERVED]
SUBPART C—EMPLOYMENT OF MINORS BE-

TWEEN 14 AND 16 YEARS OF AGE (CHILD
LABOR REG. 3)

§ S570.31 Determination
The employment of minors between 14 and

16 years of age in the occupations, for the pe-
riods, and under the conditions hereafter
specified does not interfere with their
schooling or with their health and well-being
and shall not be deemed to be oppressive
child labor.
§ S570.32 Effect of this subpart

In all occupations covered by this subpart
the employment (including suffering or per-
mitting to work) by an employer of minor
employees between 14 and 16 years of age for
the periods and under the conditions speci-
fied in § S570.35 shall not be deemed to be op-
pressive child labor within the meaning of
the Fair Labor Standards Act of 1938.
§ S570.33 Occupations

This subpart shall apply to all occupations
other than the following:

(a) Manufacturing, mining, or processing
occupations, including occupations requiring
the performance of any duties in work rooms
or work places where goods are manufac-
tured, mined, or otherwise processed;

(b) Occupations which involve the oper-
ation or tending of hoisting apparatus or of
any power-driven machinery other than of-
fice machines;

(c) The operation of motor vehicles or serv-
ice as helpers on such vehicles;

(d) Public messenger service;
(e) Occupations which the Secretary of

Labor may, pursuant to section 3(1) of the
Fair Labor Standards Act and Reorganiza-

tion Plan No. 2, issued pursuant to the Reor-
ganization Act of 1945, find and declare to be
hazardous for the employment of minors be-
tween 16 and 18 years of age or detrimental
to their health or well-being;

(f) Occupations in connection with:
(1) Transportation of persons or property

by rail, highway, air, water, pipeline, or
other means;

(2) Warehousing and storage;
(3) Communications and public utilities;
(4) Construction (including demolition and

repair); except such office (including ticket
office) work, or sales work, in connection
with paragraphs (f) (1), (2), (3), and (4) of this
section, as does not involve the performance
of any duties on trains, motor vehicles, air-
craft, vessels, or other media of transpor-
tation or at the actual site of construction
operations.

§ S570.35 Periods and conditions of employ-
ment
(a) Except as provided in paragraph (b) of

this section, employment in any of the occu-
pations to which this subpart is applicable
shall be confined to the following periods:

(1) Outside school hours;
(2) Not more than 40 hours in any 1 week

when school is not in session;
(3) Not more than 18 hours in any 1 week

when school is in session;
(4) Not more than 8 hours in any 1 day

when school is not in session;
(5) Not more than 3 hours in any 1 day

when school is in session;
(6) Between 7 a.m. and 7 p.m. in any 1 day,

except during the summer (June 1 through
Labor Day) when the evening hour will be 9
p.m.

APPLICATION OF RIGHTS AND PROTEC-
TIONS OF THE EMPLOYEE POLYGRAPH
PROTECTION ACT OF 1988

SUBPART A—GENERAL

Sec.
1.1 Purpose and scope.
1.2 Definitions.
1.3 Coverage.
1.4 Prohibitions on lie detector use.
1.5 Effect on other laws or agreements.
1.6 Notice of protection.
1.7 Authority of the Board.
1.8 Employment relationship.

SUBPART B—EXEMPTIONS

1.10 Exclusion for employees of the Capitol
Police. [Reserved]

1.11 Exemption for national defense and se-
curity.

1.12 Exemption for employing offices con-
ducting investigations of eco-
nomic loss or injury.

1.13 Exemption for employing offices au-
thorized to manufacture, dis-
tribute, or dispense controlled
substances.

SUBPART C—RESTRICTIONS ON POLYGRAPH
USAGE UNDER EXEMPTIONS

1.20 Adverse employment action under on-
going investigation exemption.

1.21 Adverse employment action under con-
trolled substance exemption.

1.22 Rights of examinee—general.
1.23 Rights of examinee—pretest phase.
1.24 Rights of examinee—actual testing

phase.
1.25 Rights of examinee—post-test phase.
1.26 Qualifications of and requirements for

examiners.

SUBPART D—RECORDKEEPING AND DISCLOSURE
REQUIREMENTS

1.30 Records to be preserved for 3 years.
1.35 Disclosure of test information.

SUBPART E—[RESERVED]

1.40 [Reserved]
Appendix A—Notice to Examinee
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Authority: Pub. L. 104–1, 109 Stat. 3, 2 U.S.C.

1314(c)
SUBPART A—GENERAL

SEC. 1.1 PURPOSE AND SCOPE.
Enacted into law on January 23, 1995, the

Congressional Accountability Act (‘‘CAA’’)
directly applies the rights and protections of
eleven Federal labor and employment law
statutes to covered employees and employ-
ing offices within the legislative branch.
Section 204(a) of the CAA, 2 U.S.C. § 1314(a)
provides that no employing office may re-
quire any covered employee (including a cov-
ered employee who does not work in that
employing office) to take a lie detector test
where such test would be prohibited if re-
quired by an employer under paragraphs (1),
(2) or (3) of section 3 of the Employee Poly-
graph Protection Act of 1988 (EPPA), 29
U.S.C. § 2002 (1), (2) or (3). The purpose of this
Part is to set forth the regulations to carry
out the provisions of section 204 of the CAA.

Subpart A contains the provisions gen-
erally applicable to covered employers, in-
cluding the requirements relating to the pro-
hibitions on lie detector use. Subpart B sets
forth rules regarding the statutory exemp-
tions from application of section 204 of the
CAA. Subpart C sets forth the restrictions on
polygraph usage under such exemptions.
Subpart D sets forth the rules on record-
keeping and the disclosure of polygraph test
information.
SEC. 1.2 DEFINITIONS.

For purposes of this part:
(a) Act or CAA means the Congressional

Accountability Act of 1995 (P.L. 104–1, 109
Stat. 3, 2 U.S.C. §§ 1301–1438).

(b) EPPA means the Employee Polygraph
Protection Act of 1988 (Pub. L. 100–347, 102
Stat. 646, 29 U.S.C. §§ 2001–2009) as applied to
covered employees and employing offices by
section 204 of the CAA.

(c) The term covered employee means any
employee of (1) the House of Representatives;
(2) the Senate; (3) the Capitol Guide Service;
(4) the Congressional Budget Office; (5) the
Office of the Architect of the Capitol; (6) the
Office of the Attending Physician; (7) the Of-
fice of Compliance; or (8) the Office of Tech-
nology Assessment.

(d) The term employee includes an appli-
cant for employment and a former employee.

(e) The term employee of the Office of the
Architect of the Capitol includes any em-
ployee of the Office of the Architect of the
Capitol, the Botanic Gardens, or the Senate
Restaurants.

(f) The term employee of the Capitol Police
includes any member or officer of the Cap-
itol Police.

(g) The term employee of the House of Rep-
resentatives includes an individual occupy-
ing a position the pay for which is disbursed
by the Clerk of the House of Representatives,
or another official designated by the House
of Representatives, or any employment posi-
tion in an entity that is paid with funds de-
rived from the clerk-hire allowance of the
House of Representatives but not any such
individual employed by any entity listed in
subparagraphs (3) through (8) of paragraph
(c) above.

(h) The term employee of the Senate in-
cludes any employee whose pay is disbursed
by the Secretary of the Senate, but not any
such individual employed by any entity list-
ed in subparagraphs (3) through (8) of para-
graph (c) above.

(i) The term employing office means (1) the
personal office of a Member of the House of
Representatives or of a Senator; (2) a com-
mittee of the House of Representatives or
the Senate or a joint committee; (3) any
other office headed by a person with the final
authority to appoint, hire, discharge, and set
the terms, conditions, or privileges of the

employment of an employee of the House of
Representatives or the Senate; or (4) the
Capitol Guide Board, the Congressional
Budget Office, the Office of the Architect of
the Capitol, the Office of the Attending Phy-
sician, the Office of Compliance, and the Of-
fice of Technology Assessment. The term
employing office includes any person acting
directly or indirectly in the interest of an
employing office in relation to an employee
or prospective employee. A polygraph exam-
iner either employed for or whose services
are retained for the sole purpose of admin-
istering polygraph tests ordinarily would not
be deemed an employing office with respect
to the examinees. Any reference to ‘‘em-
ployer’’ in these regulations includes em-
ploying offices.

(j)(1) The term lie detector means a poly-
graph, deceptograph, voice stress analyzer,
psychological stress evaluator, or any other
similar device (whether mechanical or elec-
trical) that is used, or the results of which
are used, for the purpose of rendering a diag-
nostic opinion regarding the honesty or dis-
honesty of an individual. Voice stress ana-
lyzers, or psychological stress evaluators, in-
clude any systems that utilize voice stress
analysis, whether or not an opinion on hon-
esty or dishonesty is specifically rendered.

(2) The term lie detector does not include
medical tests used to determine the presence
or absence of controlled substances or alco-
hol in bodily fluids. Also not included in the
definition of lie detector are written or oral
tests commonly referred to as ‘‘honesty’’ or
‘‘paper and pencil’’ tests, machine-scored or
otherwise; and graphology tests commonly
referred to as handwriting tests.

(k) The term polygraph means an instru-
ment that—

(1) records continuously, visually, perma-
nently, and simultaneously changes in car-
diovascular, respiratory, and electrodermal
patterns as minimum instrumentation
standards; and

(2) is used, or the results of which are used,
for the purpose of rendering a diagnostic
opinion regarding the honesty or dishonesty
of an individual.

(l) Board means the Board of Directors of
the Office of Compliance.

(m) Office means the Office of Compliance.
SEC. 1.3 COVERAGE.

The coverage of section 204 of the Act ex-
tends to any ‘‘covered employee’’ or ‘‘cov-
ered employing office’’ without regard to the
number of employees or the employing of-
fice’s effect on interstate commerce.
SEC. 1.4 PROHIBITIONS ON LIE DETECTOR USE.

(a) Section 204 of the CAA provides that,
subject to the exemptions of the EPPA in-
corporated into the CAA under section 225(f)
of the CAA, as set forth in section 1.10
through 1.12 of this Part, employing offices
are prohibited from:

(1) Requiring, requesting, suggesting or
causing, directly or indirectly, any covered
employee or prospective employee to take or
submit to a lie detector test;

(2) Using, accepting, or inquiring about the
results of a lie detector test of any covered
employee or prospective employee; and

(3) Discharging, disciplining, discriminat-
ing against, denying employment or pro-
motion, or threatening any covered em-
ployee or prospective employee to take such
action for refusal or failure to take or sub-
mit to such test, or on the basis of the re-
sults of a test.

The above prohibitions apply irrespective
of whether the covered employee referred to
in paragraphs (1), (2) or (3), above, works in
that employing office.

(b) An employing office that reports a theft
or other incident involving economic loss to
police or other law enforcement authorities

is not engaged in conduct subject to the pro-
hibitions under paragraph (a) of this section
if, during the normal course of a subsequent
investigation, such authorities deem it nec-
essary to administer a polygraph test to a
covered employee(s) suspected of involve-
ment in the reported incident. Employing of-
fices that cooperate with police authorities
during the course of their investigations into
criminal misconduct are likewise not
deemed engaged in prohibitive conduct: Pro-
vided, That such cooperation is passive in na-
ture. For example, it is not uncommon for
police authorities to request employees sus-
pected of theft or criminal activity to sub-
mit to a polygraph test during the employ-
ee’s tour of duty since, as a general rule, sus-
pect employees are often difficult to locate
away from their place of employment. Al-
lowing a test on the employing office’s prem-
ises, releasing a covered employee during
working hours to take a test at police head-
quarters, and other similar types of coopera-
tion at the request of the police authorities
would not be construed as ‘‘requiring, re-
questing, suggesting, or causing, directly or
indirectly, any covered employee * * * to
take or submit to a lie detector test’’. Co-
operation of this type must be distinguished
from actual participation in the testing of
employees suspected of wrongdoing, either
through the administration of a test by the
employing office at the request or direction
of police authorities, or through reimburse-
ment by the employing office of tests admin-
istered by police authorities to employees. In
some communities, it may be a practice of
police authorities to request testing by em-
ploying offices of employees before a police
investigation is initiated on a reported inci-
dent. In other communities, police examin-
ers are available to covered employing of-
fices, on a cost reimbursement basis, to con-
duct tests on employees suspected by an em-
ploying office of wrongdoing. All such con-
duct on the part of employing offices is
deemed within the prohibitions of section 204
of the CAA.

(c) The receipt by an employing office of
information from a polygraph test adminis-
tered by police authorities pursuant to an in-
vestigation is prohibited by section 3(2) of
the EPPA. (See paragraph (a)(2) of this sec-
tion.)

(d) The simulated use of a polygraph in-
strument so as to lead an individual to be-
lieve that an actual test is being or may be
performed (e.g., to elicit confessions or ad-
missions of guilt) constitutes conduct pro-
hibited by paragraph (a) of this section. Such
use includes the connection of a covered em-
ployee or prospective employee to the in-
strument without any intention of a diag-
nostic purpose, the placement of the instru-
ment in a room used for interrogation
unconnected to the covered employee or pro-
spective employee, or the mere suggestion
that the instrument may be used during the
course of the interview.

(e) The Capitol Police may not require a
covered employee not employed by the Cap-
itol Police to take a lie detector test (on its
own initiative or at the request of another
employing office) except where the Capitol
Police administers such lie detector test as
part of an ‘‘ongoing investigation’’ by the
Capitol Police. For the purpose of this sub-
section, the definition of ‘‘ongoing investiga-
tion’’ contained in section 1.12(b) shall apply.
SEC. 1.5 EFFECT ON OTHER LAWS OR AGREE-

MENTS.
(a) Section 204 of the CAA does not pre-

empt any otherwise applicable provision of
Federal law or any rule or regulation of the
House or Senate or any negotiated collective
bargaining agreement that prohibits lie de-
tector tests or is more restrictive with re-
spect to the use of lie detector tests.
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(b)(1) This provision applies to all aspects

of the use of lie detector tests, including pro-
cedural safeguards, the use of test results,
the rights and remedies provided examinees,
and the rights, remedies, and responsibilities
of examiners and employing offices.

(2) For example, a collective bargaining
agreement that provides greater protection
to an examinee would apply in addition to
the protection provided in section 204 of the
CAA.
SEC. 1.6 NOTICE OF PROTECTION.

Pursuant to section 301(h) of the CAA, the
Office shall prepare, in a manner suitable for
posting, a notice explaining the provisions of
section 204 of the CAA. Copies of such notice
may be obtained from the Office of Compli-
ance.
SEC. 1.7 AUTHORITY OF THE BOARD.

Pursuant to sections 204 and 304 of the
CAA, the Board is authorized to issue regula-
tions to implement the rights and protec-
tions of the EPPA. Section 204(c) directs the
Board to promulgate regulations implement-
ing section 204 that are ‘‘the same as sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsections (a) and
(b) [of section 204 of the CAA] except insofar
as the Board may determine, for good cause
shown . . . that a modification of such regu-
lations would be more effective for the im-
plementation of the rights and protections
under this section’’. The regulations issued
by the Board herein are on all matters for
which section 204 of the CAA requires a regu-
lation to be issued. Specifically, it is the
Board’s considered judgment, based on the
information available to it at the time of
promulgation of these regulations, that,
with the exception of the regulations adopt-
ed and set forth herein, there are no other
‘‘substantive regulations promulgated by the
Secretary of Labor to implement the statu-
tory provisions referred to in subsections (a)
and (b) [of section 204 of the CAA]’’.

In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.
SEC. 1.8 EMPLOYMENT RELATIONSHIP.

Subject to the exemptions incorporated
into the CAA by section 225(f), section 204 ap-
plies the prohibitions on the use of lie detec-
tors by employing offices with respect to
covered employees irrespective of whether a
covered employee works in that employing
office. Sections 101 (3), (4) and 204 of the CAA
also apply EPPA prohibitions against dis-
crimination to applicants for employment
and former employees of a covered employ-
ing office. For example, an employee may
quit rather than take a lie detector test. The
employing office cannot discriminate or
threaten to discriminate in any manner
against that person (such as by providing
bad references in the future) because of that
person’s refusal to be tested. Similarly, an
employing office cannot discriminate or
threaten to discriminate in any manner
against that person because that person files
a complaint, institutes a proceeding, testi-
fies in a proceeding, or exercises any right
under section 204 of the CAA. (See section 207
of the CAA.)

SUBPART B—EXEMPTIONS

SEC. 1.10 EXCLUSION FOR EMPLOYEES OF THE
CAPITOL POLICE [RESERVED].

SEC. 1.11 EXEMPTION FOR NATIONAL DEFENSE
AND SECURITY.

(a) The exemptions allowing for the admin-
istration of lie detector tests in the follow-
ing paragraphs (b) through (e) of this section
apply only to the Federal Government; they
do not allow covered employing offices to ad-
minister such tests. For the purposes of this
section, the term ‘‘Federal Government’’
means any agency or entity within the Fed-
eral Government authorized to administer
polygraph examinations which is otherwise
exempt from coverage under section 7(a) of
the EPPA, 29 U.S.C. § 2006(a).

(b) Section 7(b)(1) of the EPPA, incor-
porated into the CAA under section 225(f) of
the CAA, provides that nothing in the EPPA
shall be construed to prohibit the adminis-
tration of any lie detector test by the Fed-
eral Government, in the performance of any
counterintelligence function, to any expert,
consultant or employee of any contractor
under contract with the Department of De-
fense; or with the Department of Energy, in
connection with the atomic energy defense
activities of such Department.

(c) Section 7(b)(2)(A) of the EPPA, incor-
porated into the CAA under section 225(f) of
the CAA, provides that nothing in the EPPA
shall be construed to prohibit the adminis-
tration of any lie detector test by the Fed-
eral Government, in the performance of any
intelligence or counterintelligence function
of the National Security Agency, the Defense
Intelligence Agency, or the Central Intel-
ligence Agency, to any individual employed
by, assigned to, or detailed to any such agen-
cy; or any expert or consultant under con-
tract to any such agency; or any employee of
a contractor to such agency; or any individ-
ual applying for a position in any such agen-
cy; or any individual assigned to a space
where sensitive cryptologic information is
produced, processed, or stored for any such
agency.

(d) Section 7(b)(2)(B) of the EPPA, incor-
porated into the CAA under section 225(f) of
the CAA, provides that nothing in the EPPA
shall be construed to prohibit the adminis-
tration of any lie detector test by the Fed-
eral Government, in the performance of any
intelligence or counterintelligence function,
to any covered employee whose duties in-
volve access to information that has been
classified at the level of top secret or des-
ignated as being within a special access pro-
gram under section 4.2 (a) of Executive Order
12356 (or a successor Executive order).

(c) Counterintelligence for purposes of the
above paragraphs means information gath-
ered and activities conducted to protect
against espionage and other clandestine in-
telligence activities, sabotage, terrorist ac-
tivities, or assassinations conducted for or
on behalf of foreign governments, or foreign
or domestic organizations or persons.

(d) Lie detector tests of persons described
in the above paragraphs will be administered
in accordance with applicable Department of
Defense directives and regulations, or other
regulations and directives governing the use
of such tests by the United States Govern-
ment, as applicable.
SEC. 1.12 EXEMPTION FOR EMPLOYING OFFICES

CONDUCTING INVESTIGATIONS OF
ECONOMIC LOSS OR INJURY.

(a) Section 7(d) of the EPPA, incorporated
into the CAA under section 225(f) of the CAA,
provides a limited exemption from the gen-
eral prohibition on lie detector use for em-
ployers conducting ongoing investigations of
economic loss or injury to the employer’s
business. An employing office may request
an employee, subject to the conditions set
forth in sections 8 and 10 of the EPPA and

sections 1.20, 1.22, 1.23, 1.24, 1.25, 1.26 and 1.35
of this part, to submit to a polygraph test,
but no other type of lie detector test, only
if—

(1) The test is administered in connection
with an ongoing investigation involving eco-
nomic loss or injury to the employing of-
fice’s operations, such as theft, embezzle-
ment, misappropriation or an act of unlawful
industrial espionage or sabotage;

(2) The employee had access to the prop-
erty that is the subject of the investigation;

(3) The employing office has a reasonable
suspicion that the employee was involved in
the incident or activity under investigation;

(4) The employing office provides the ex-
aminee with a statement, in a language un-
derstood by the examinee, prior to the test
which fully explains with particularity the
specific incident or activity being inves-
tigated and the basis for testing particular
employees and which contains, at a mini-
mum:

(i) An identification with particularity of
the specific economic loss or injury to the
operations of the employing office;

(ii) A description of the employee’s access
to the property that is the subject of the in-
vestigation;

(iii) A description in detail of the basis of
the employing office’s reasonable suspicion
that the employee was involved in the inci-
dent or activity under investigation; and

(iv) Signature of a person (other than a
polygraph examiner) authorized to legally
bind the employing office; and

(5) The employing office retains a copy of
the statement and proof of service described
in paragraph (a)(4) of this section for at least
3 years.

(b) For the exemption to apply, the condi-
tion of an ‘‘ongoing investigation’’ must be
met. As used in section 7(d) of the EPPA, the
ongoing investigation must be of a specific
incident or activity. Thus, for example, an
employing office may not request that an
employee or employees submit to a poly-
graph test in an effort to determine whether
or not any thefts have occurred. Such ran-
dom testing by an employing office is pre-
cluded by the EPPA. Further, because the
exemption is limited to a specific incident or
activity, an employing office is precluded
from using the exemption in situations
where the so-called ‘‘ongoing investigation’’
is continuous. For example, the fact that
items are frequently missing would not be a
sufficient basis, standing alone, for admin-
istering a polygraph test. Even if the em-
ploying office can establish that unusually
high amounts of property are missing in a
given month, this, in and of itself, would not
be a sufficient basis to meet the specific inci-
dent requirement. On the other hand, poly-
graph testing in response to missing prop-
erty would be permitted where additional
evidence is obtained through subsequent in-
vestigation of specific items missing through
intentional wrongdoing, and a reasonable
suspicion that the employee to be
polygraphed was involved in the incident
under investigation. Administering a poly-
graph test in circumstances where the miss-
ing property is merely unspecified, statis-
tical shortages, without identification of a
specific incident or activity that produced
the missing property and a ‘‘reasonable sus-
picion that the employee was involved’’,
would amount to little more than a fishing
expedition and is prohibited by the EPPA as
applied to covered employees and employing
offices by the CAA.

(c)(1)(i) The terms economic loss or injury
to the employing office’s operations include
both direct and indirect economic loss or in-
jury.

(ii) Direct loss or injury includes losses or
injuries resulting from theft, embezzlement,
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misappropriation, espionage or sabotage.
These examples, cited in the EPPA, are in-
tended to be illustrative and not exhaustive.
Another specific incident which would con-
stitute direct economic loss or injury is the
misappropriation of confidential or trade se-
cret information.

(iii) Indirect loss or injury includes the use
of an employing office’s operations to com-
mit a crime, such as check-kiting or money
laundering. In such cases, the ongoing inves-
tigation must be limited to criminal activity
that has already occurred, and to use of the
employing office’s operations (and not sim-
ply the use of the premises) for such activ-
ity. For example, the use of an employing of-
fice’s vehicles, warehouses, computers or
equipment to smuggle or facilitate the im-
porting of illegal substances constitutes an
indirect loss or injury to the employing of-
fice’s business operations. Conversely, the
mere fact that an illegal act occurs on the
employing office’s premises (such as a drug
transaction that takes place in the employ-
ing office’s parking lot or rest room) does
not constitute an indirect economic loss or
injury to the employing office.

(iv) Indirect loss or injury also includes
theft or injury to property of another for
which the employing office exercises fidu-
ciary, managerial or security responsibility,
or where the office has custody of the prop-
erty (but not property of other offices to
which the employees have access by virtue of
the employment relationship). For example,
if a maintenance employee of the manager of
an apartment building steals jewelry from a
tenant’s apartment, the theft results in an
indirect economic loss or injury to the em-
ployer because of the manager’s manage-
ment responsibility with respect to the ten-
ant’s apartment. A messenger on a delivery
of confidential business reports for a client
firm who steals the reports causes an indi-
rect economic loss or injury to the mes-
senger service because the messenger service
is custodian of the client firm’s reports, and
therefore is responsible for their security.
Similarly, the theft of property protected by
a security service employer is considered an
economic loss or injury to that employer.

(v) A theft or injury to a client firm does
not constitute an indirect loss or injury to
an employing office unless that employing
office has custody of, or management, or se-
curity responsibility for, the property of the
client that was lost or stolen or injured. For
example, a cleaning contractor has no re-
sponsibility for the money at a client bank.
If money is stolen from the bank by one of
the cleaning contractor’s employees, the
cleaning contractor does not suffer an indi-
rect loss or injury.

(vi) Indirect loss or injury does not include
loss or injury which is merely threatened or
potential, e.g., a threatened or potential loss
of an advantageous business relationship.

(2) Economic losses or injuries which are
the result of unintentional or lawful conduct
would not serve as a basis for the adminis-
tration of a polygraph test. Thus, apparently
unintentional losses or injuries stemming
from truck, car, workplace, or other similar
type accidents or routine inventory or cash
register shortages would not meet the eco-
nomic loss or injury requirement. Any eco-
nomic loss incident to lawful union or em-
ployee activity also would not satisfy this
requirement.

(3) It is the operations of the employing of-
fice which must suffer the economic loss or
injury. Thus, a theft committed by one em-
ployee against another employee of the same
employing office would not satisfy the re-
quirement.

(d) While nothing in the EPPA as applied
by the CAA prohibits the use of medical
tests to determine the presence of controlled

substances or alcohol in bodily fluids, the
section 7(d) exemption of the EPPA does not
permit the use of a polygraph test to learn
whether an employee has used drugs or alco-
hol, even where such possible use may have
contributed to an economic loss to the em-
ploying office (e.g., an accident involving an
employing office’s vehicle).

(e) Section 7(d)(2) of the EPPA provides
that, as a condition for the use of the exemp-
tion, the employee must have had access to
the property that is the subject of the inves-
tigation.

(1) The word access, as used in section
7(d)(2), refers to the opportunity which an
employee had to cause, or to aid or abet in
causing, the specific economic loss or injury
under investigation. The term ‘‘access’’,
thus, includes more than direct or physical
contact during the course of employment.
For example, as a general matter, all em-
ployees working in or with authority to
enter a property storage area have ‘‘access’’
to unsecured property in the area. All em-
ployees with the combination to a safe have
‘‘access’’ to the property in a locked safe.
Employees also have ‘‘access’’ who have the
ability to divert possession or otherwise af-
fect the disposition of the property that is
the subject of investigation. For example, a
bookkeeper in a jewelry store with access to
inventory records may aid or abet a clerk
who steals an expensive watch by removing
the watch from the employing office’s inven-
tory records. In such a situation, it is clear
that the bookkeeper effectively has ‘‘access’’
to the property that is the subject of the in-
vestigation.

(2) As used in section 7(d)(2), property re-
fers to specifically identifiable property, but
also includes such things of value as security
codes and computer data, and proprietary, fi-
nancial or technical information, such as
trade secrets, which by its availability to
competitors or others would cause economic
harm to the employing office.

(f)(1) As used in section 7(d)(3), the term
reasonable suspicion refers to an observable,
articulable basis in fact which indicates that
a particular employee was involved in, or re-
sponsible for, an economic loss. Access in the
sense of possible or potential opportunity,
standing alone, does not constitute a basis
for ‘‘reasonable suspicion’’. Information
from a co-worker, or an employee’s behavior,
demeanor, or conduct may be factors in the
basis for reasonable suspicion. Likewise, in-
consistencies between facts, claims, or state-
ments that surface during an investigation
can serve as a sufficient basis for reasonable
suspicion. While access or opportunity,
standing alone, does not constitute a basis
for reasonable suspicion, the totality of cir-
cumstances surrounding the access or oppor-
tunity (such as its unauthorized or unusual
nature or the fact that access was limited to
a single individual) may constitute a factor
in determining whether there is a reasonable
suspicion.

(2) For example, in an investigation of a
theft of an expensive piece of jewelry, an em-
ployee authorized to open the establish-
ment’s safe no earlier than 9 a.m., in order to
place the jewelry in a window display case, is
observed opening the safe at 7:30 a.m. In such
a situation, the opening of the safe by the
employee one and one-half hours prior to the
specified time may serve as the basis for rea-
sonable suspicion. On the other hand, in the
example given, if the employee is asked to
bring the piece of jewelry to his or her office
at 7:30 a.m., and the employee then opened
the safe and reported the jewelry missing,
such access, standing alone, would not con-
stitute a basis for reasonable suspicion that
the employee was involved in the incident
unless access to the safe was limited solely
to the employee. If no one other than the

employee possessed the combination to the
safe, and all other possible explanations for
the loss are ruled out, such as a break-in, a
basis for reasonable suspicion may be formu-
lated based on sole access by one employee.

(3) The employing office has the burden of
establishing that the specific individual or
individuals to be tested are ‘‘reasonably sus-
pected’’ of involvement in the specific eco-
nomic loss or injury for the requirement in
section 7(d)(3) of the EPPA to be met.

(g)(1) As discussed in paragraph (a)(4) of
this section, section 7(d)(4) of the EPPA sets
forth what information, at a minimum, must
be provided to an employee if the employing
office wishes to claim the exemption.

(2) The statement required under para-
graph (a)(4) of this section must be received
by the employee at least 48 hours, excluding
weekend days and holidays, prior to the time
of the examination. The statement must set
forth the time and date of receipt by the em-
ployee and be verified by the employee’s sig-
nature. This will provide the employee with
adequate pre-test notice of the specific inci-
dent or activity being investigated and af-
ford the employee sufficient time prior to
the test to obtain and consult with legal
counsel or an employee representative.

(3) The statement to be provided to the em-
ployee must set forth with particularity the
specific incident or activity being inves-
tigated and the basis for testing particular
employees. Section 7(d)(4)(A) of the EPPA
requires specificity beyond the mere asser-
tion of general statements regarding eco-
nomic loss, employee access, and reasonable
suspicion. For example, an employing of-
fice’s assertion that an expensive watch was
stolen, and that the employee had access to
the watch and is therefore a suspect, would
not meet the ‘‘with particularity’’ criterion.
If the basis for an employing office’s request-
ing an employee (or employees) to take a
polygraph test is not articulated with par-
ticularity, and reduced to writing, then the
standard is not met. The identity of a co-
worker or other individual providing infor-
mation used to establish reasonable sus-
picion need not be revealed in the statement.

(4) It is further required that the state-
ment provided to the examinee be signed by
the employing office, or an employee or
other representative of the employing office
with authority to legally bind the employing
office. The person signing the statement
must not be a polygraph examiner unless the
examiner is acting solely in the capacity of
an employing office with respect to his or
her own employees and does not conduct the
examination. The standard would not be
met, and the exemption would not apply if
the person signing the statement is not au-
thorized to legally bind the employing office.

(h) Polygraph tests administered pursuant
to this exemption are subject to the limita-
tions set forth in sections 8 and 10 of the
EPPA, as discussed in sections 1.20, 1.22, 1.23,
1.24, 1.25, 1.26, and 1.35 of this part. As pro-
vided in these sections, the exemption will
apply only if certain requirements are met.
Failure to satisfy any of the specified re-
quirements nullifies the statutory authority
for polygraph test administration and may
subject the employing office to remedial ac-
tions, as provided for in section 6(c) of the
EPPA.
SEC. 1.13 EXEMPTION OF EMPLOYING OFFICES

AUTHORIZED TO MANUFACTURE,
DISTRIBUTE, OR DISPENSE CON-
TROLLED SUBSTANCES.

(a) Section 7(f) of the EPPA, incorporated
into the CAA by section 225(f) of the CAA,
provides an exemption from the EPPA’s gen-
eral prohibition regarding the use of poly-
graph tests for employers authorized to man-
ufacture, distribute, or dispense a controlled
substance listed in schedule I, II, III, or IV of
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section 202 of the Controlled Substances Act
(21 U.S.C. § 812). This exemption permits the
administration of polygraph tests, subject to
the conditions set forth in sections 8 and 10
of the EPPA and sections 1.21, 1.22, 1.23, 1.24,
1.25, 1.26, and 1.35 of this part, to:

(1) A prospective employee who would have
direct access to the manufacture, storage,
distribution, or sale of any such controlled
substance; or

(2) A current employee if the following
conditions are met:

(i) The test is administered in connection
with an ongoing investigation of criminal or
other misconduct involving, or potentially
involving, loss or injury to the manufacture,
distribution, or dispensing of any such con-
trolled substance by such employing office;
and

(ii) The employee had access to the person
or property that is the subject of the inves-
tigation.

(b)(1) The terms manufacture, distribute,
distribution, dispense, storage, and sale, for
the purposes of this exemption, are con-
strued within the meaning of the Controlled
Substances Act (21 U.S.C. § 812 et seq.), as ad-
ministered by the Drug Enforcement Admin-
istration (DEA), United States Department
of Justice.

(2) The exemption in section 7(f) of the
EPPA applies only to employing offices that
are authorized by DEA to manufacture, dis-
tribute, or dispense a controlled substance.
Section 202 of the Controlled Substances Act
(21 U.S.C. § 812) requires every person who
manufactures, distributes, or dispenses any
controlled substance to register with the At-
torney General (i.e., with DEA). Common or
contract carriers and warehouses whose pos-
session of the controlled substance is in the
usual course of their business or employment
are not required to register. Truck drivers
and warehouse employees of the persons or
entities registered with DEA and authorized
to manufacture, distribute, or dispense con-
trolled substances, are within the scope of
the exemption where they have direct access
or access to the controlled substances, as
discussed below.

(c) In order for a polygraph examination to
be performed, section 7(f) of the Act requires
that a prospective employee have ‘‘direct ac-
cess’’ to the controlled substance(s) manu-
factured, dispensed, or distributed by the
employing office. Where a current employee
is to be tested as a part of an ongoing inves-
tigation, section 7(f) requires that the em-
ployee have ‘‘access’’ to the person or prop-
erty that is the subject of the investigation.

(1) A prospective employee would have ‘‘di-
rect access’’ if the position being applied for
has responsibilities which include contact
with or which affect the disposition of a con-
trolled substance, including participation in
the process of obtaining, dispensing, or oth-
erwise distributing a controlled substance.
This includes contact or direct involvement
in the manufacture, storage, testing, dis-
tribution, sale or dispensing of a controlled
substance and may include, for example,
packaging, repackaging, ordering, licensing,
shipping, receiving, taking inventory, pro-
viding security, prescribing, and handling of
a controlled substance. A prospective em-
ployee would have ‘‘direct access’’ if the de-
scribed job duties would give such person ac-
cess to the products in question, whether
such employee would be in physical proxim-
ity to controlled substances or engaged in
activity which would permit the employee to
divert such substances to his or her posses-
sion.

(2) A current employee would have ‘‘ac-
cess’’ within the meaning of section 7(f) if
the employee had access to the specific per-
son or property which is the subject of the
on-going investigation, as discussed in sec-

tion 1.12(e) of this part. Thus, to test a cur-
rent employee, the employee need not have
had ‘‘direct’’ access to the controlled sub-
stance, but may have had only infrequent,
random, or opportunistic access. Such access
would be sufficient to test the employee if
the employee could have caused, or could
have aided or abetted in causing, the loss of
the specific property which is the subject of
the investigation. For example, a mainte-
nance worker in a drug warehouse, whose job
duties include the cleaning of areas where
the controlled substances which are the sub-
ject of the investigation were present, but
whose job duties do not include the handling
of controlled substances, would be deemed to
have ‘‘access’’, but normally not ‘‘direct ac-
cess’’, to the controlled substances. On the
other hand, a drug warehouse truck loader,
whose job duties include the handling of out-
going shipment orders which contain con-
trolled substances, would have ‘‘direct ac-
cess’’ to such controlled substances. A phar-
macy department in a supermarket is an-
other common situation which is useful in il-
lustrating the distinction between ‘‘direct
access’’ and ‘‘access’’. Store personnel re-
ceiving pharmaceutical orders, i.e., the phar-
macist, pharmacy intern, and other such em-
ployees working in the pharmacy depart-
ment, would ordinarily have ‘‘direct access’’
to controlled substances. Other store person-
nel whose job duties and responsibilities do
not include the handling of controlled sub-
stances but who had occasion to enter the
pharmacy department where the controlled
substances which are the subject of the in-
vestigation were stored, such as mainte-
nance personnel or pharmacy cashiers, would
have ‘‘access’’. Certain other store personnel
whose job duties do not permit or require en-
trance into the pharmacy department for
any reason, such as produce or meat clerks,
checkout cashiers, or baggers, would not or-
dinarily have ‘‘access’’. However, any cur-
rent employee, regardless of described job
duties, may be polygraphed if the employing
office’s investigation of criminal or other
misconduct discloses that such employee in
fact took action to obtain ‘‘access’’ to the
person or property that is the subject of the
investigation—e.g., by actually entering the
drug storage area in violation of company
rules. In the case of ‘‘direct access’’, the pro-
spective employee’s access to controlled sub-
stances would be as a part of the manufac-
turing, dispensing or distribution process,
while a current employee’s ‘‘access’’ to the
controlled substances which are the subject
of the investigation need only be opportun-
istic.

(d) The term prospective employee, for the
purposes of this section, includes a current
employee who presently holds a position
which does not entail direct access to con-
trolled substances, and therefore is outside
the scope of the exemption’s provisions for
preemployment polygraph testing, provided
the employee has applied for and is being
considered for transfer or promotion to an-
other position which entails such direct ac-
cess. For example, an office secretary may
apply for promotion to a position in the
vault or cage areas of a drug warehouse,
where controlled substances are kept. In
such a situation, the current employee would
be deemed a ‘‘prospective employee’’ for the
purposes of this exemption, and thus could
be subject to preemployment polygraph
screening, prior to such a change in position.
However, any adverse action which is based
in part on a polygraph test against a current
employee who is considered a ‘‘prospective
employee’’ for purposes of this section may
be taken only with respect to the prospective
position and may not affect the employee’s
employment in the current position.

(e) Section 7(f) of the EPPA, as applied by
the CAA, makes no specific reference to a re-
quirement that employing offices provide
current employees with a written statement
prior to polygraph testing. Thus, employing
offices to whom this exemption is available
are not required to furnish a written state-
ment such as that specified in section 7(d) of
the EPPA and section 1.12(a)(4) of this part.

(f) For the section 7(f) exemption to apply,
the polygraph testing of current employees
must be administered in connection with an
ongoing investigation of criminal or other
misconduct involving, or potentially involv-
ing, loss or injury to the manufacture, dis-
tribution, or dispensing of any such con-
trolled substance by such employing office.

(1) Current employees may only be admin-
istered polygraph tests in connection with
an ongoing investigation of criminal or other
misconduct, relating to a specific incident or
activity, or potential incident or activity.
Thus, an employing office is precluded from
using the exemption in connection with con-
tinuing investigations or on a random basis
to determine if thefts are occurring. How-
ever, unlike the exemption in section 7(d) of
the EPPA for employing offices conducting
ongoing investigations of economic loss or
injury, the section 7(f) exemption includes
ongoing investigations of misconduct involv-
ing potential drug losses. Nor does the latter
exemption include the requirement for ‘‘rea-
sonable suspicion’’ contained in the section
7(d) exemption. Thus, a drug store operator
is permitted to polygraph all current em-
ployees who have access to a controlled sub-
stance stolen from the inventory, or where
there is evidence that such a theft is
planned. Polygraph testing based on an in-
ventory shortage of the drug during a par-
ticular accounting period would not be per-
mitted unless there is extrinsic evidence of
misconduct.

(2) In addition, the test must be adminis-
tered in connection with loss or injury, or
potential loss or injury, to the manufacture,
distribution, or dispensing of a controlled
substance.

(i) Retail drugstores and wholesale drug
warehouses typically carry inventory of so-
called health and beauty aids, cosmetics,
over-the-counter drugs, and a variety of
other similar products, in addition to their
product lines of controlled drugs. The non-
controlled products usually constitute the
majority of such firms’ sales volumes. An
economic loss or injury related to such non-
controlled substances would not constitute a
basis of applicability of the section 7(f) ex-
emption. For example, an investigation into
the theft of a gross of cosmetic products
could not be a basis for polygraph testing
under section 7(f), but the theft of a con-
tainer of valium could be.

(ii) Polygraph testing, with respect to an
ongoing investigation concerning products
other than controlled substances might be
initiated under section 7(d) of the EPPA and
section 1.12 of this part. However, the exemp-
tion in section 7(f) of the EPPA and this sec-
tion is limited solely to losses or injury asso-
ciated with controlled substances.

(g) Polygraph tests administered pursuant
to this exemption are subject to the limita-
tions set forth in sections 8 and 10 of the
EPPA, as discussed in sections 1.21, 1.22, 1.23,
1.24, 1.25, 1.26, and 1.35 of this part. As pro-
vided in these sections, the exemption will
apply only if certain requirements are met.
Failure to satisfy any of the specified re-
quirements nullifies the statutory authority
for polygraph test administration and may
subject the employing office to the remedies
authorized in section 204 of the CAA. The ad-
ministration of such tests is also subject to
collective bargaining agreements, which
may either prohibit lie detector tests, or
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contain more restrictive provisions with re-
spect to polygraph testing.

SUBPART C—RESTRICTIONS ON POLYGRAPH
USAGE UNDER EXEMPTIONS

SEC. 1.20 ADVERSE EMPLOYMENT ACTION
UNDER ONGOING INVESTIGATION
EXEMPTION.

(a) Section 8(a)(1) of the EPPA provides
that the limited exemption in section 7(d) of
the EPPA and section 1.12 of this part for on-
going investigations shall not apply if an
employing office discharges, disciplines, de-
nies employment or promotion or otherwise
discriminates in any manner against a cur-
rent employee based upon the analysis of a
polygraph test chart or the refusal to take a
polygraph test, without additional support-
ing evidence.

(b) ‘‘Additional supporting evidence’’, for
purposes of section 8(a) of the EPPA, in-
cludes, but is not limited to, the following:

(1)(i) Evidence indicating that the em-
ployee had access to the missing or damaged
property that is the subject of an ongoing in-
vestigation; and

(ii) Evidence leading to the employing of-
fice’s reasonable suspicion that the employee
was involved in the incident or activity
under investigation; or

(2) Admissions or statements made by an
employee before, during or following a poly-
graph examination.

(c) Analysis of a polygraph test chart or re-
fusal to take a polygraph test may not serve
as a basis for adverse employment action,
even with additional supporting evidence,
unless the employing office observes all the
requirements of sections 7(d) and 8(b) of the
EPPA, as applied by the CAA and described
in sections 1.12, 1.22, 1.23, 1.24 and 1.25 of this
part.
SEC. 1.21 ADVERSE EMPLOYMENT ACTION UNDER

CONTROLLED SUBSTANCE EXEMP-
TION.

(a) Section 8(a)(2) of the EPPA provides
that the controlled substance exemption in
section 7(f) of the EPPA and section 1.13 of
this part shall not apply if an employing of-
fice discharges, disciplines, denies employ-
ment or promotion, or otherwise discrimi-
nates in any manner against a current em-
ployee or prospective employee based solely
on the analysis of a polygraph test chart or
the refusal to take a polygraph test.

(b) Analysis of a polygraph test chart or
refusal to take a polygraph test may serve as
one basis for adverse employment actions of
the type described in paragraph (a) of this
section: Provided, That the adverse action
was also based on another bona fide reason,
with supporting evidence therefor. For exam-
ple, traditional factors such as prior employ-
ment experience, education, job perform-
ance, etc. may be used as a basis for employ-
ment decisions. Employment decisions based
on admissions or statements made by an em-
ployee or prospective employee before, dur-
ing or following a polygraph examination
may, likewise, serve as a basis for such deci-
sions.

(c) Analysis of a polygraph test chart or
the refusal to take a polygraph test may not
serve as a basis for adverse employment ac-
tion, even with another legitimate basis for
such action, unless the employing office ob-
serves all the requirements of section 7(f) of
the EPPA, as appropriate, and section 8(b) of
the EPPA, as described in sections 1.13, 1.22,
1.23, 1.24 and 1.25 of this part.
SEC. 1.22 RIGHTS OF EXAMINEE—GENERAL.

(a) Pursuant to section 8(b) of the EPPA,
the limited exemption in section 7(d) of the
EPPA for ongoing investigations (described
in sections 1.12 and 1.13 of this part) shall not
apply unless all of the requirements set forth
in this section and sections 1.23 through 1.25
of this part are met.

(b) During all phases of the polygraph test-
ing the person being examined has the fol-
lowing rights:

(1) The examinee may terminate the test
at any time.

(2) The examinee may not be asked any
questions in a degrading or unnecessarily in-
trusive manner.

(3) The examinee may not be asked any
questions dealing with:

(i) Religious beliefs or affiliations;
(ii) Beliefs or opinions regarding racial

matters;
(iii) Political beliefs or affiliations;
(iv) Sexual preferences or behavior; or
(v) Beliefs, affiliations, opinions, or lawful

activities concerning unions or labor organi-
zations.

(4) The examinee may not be subjected to
a test when there is sufficient written evi-
dence by a physician that the examinee is
suffering from any medical or psychological
condition or undergoing any treatment that
might cause abnormal responses during the
actual testing phase. ‘‘Sufficient written evi-
dence’’ shall constitute, at a minimum, a
statement by a physician specifically de-
scribing the examinee’s medical or psycho-
logical condition or treatment and the basis
for the physician’s opinion that the condi-
tion or treatment might result in such ab-
normal responses.

(5) An employee or prospective employee
who exercises the right to terminate the
test, or who for medical reasons with suffi-
cient supporting evidence is not adminis-
tered the test, shall be subject to adverse
employment action only on the same basis
as one who refuses to take a polygraph test,
as described in sections 1.20 and 1.21 of this
part.

(c) Any polygraph examination shall con-
sist of one or more pretest phases, actual
testing phases, and post-test phases, which
must be conducted in accordance with the
rights of examinees described in sections 1.23
through 1.25 of this part.
SEC. 1.23 RIGHTS OF EXAMINEE—PRETEST

PHASE.
(a) The pretest phase consists of the ques-

tioning and other preparation of the prospec-
tive examinee before the actual use of the
polygraph instrument. During the initial
pretest phase, the examinee must be:

(1) Provided with written notice, in a lan-
guage understood by the examinee, as to
when and where the examination will take
place and that the examinee has the right to
consult with counsel or an employee rep-
resentative before each phase of the test.
Such notice shall be received by the exam-
inee at least forty-eight hours, excluding
weekend days and holidays, before the time
of the examination, except that a prospec-
tive employee may, at the employee’s op-
tion, give written consent to administration
of a test anytime within 48 hours but no ear-
lier than 24 hours after receipt of the written
notice. The written notice or proof of service
must set forth the time and date of receipt
by the employee or prospective employee
and be verified by his or her signature. The
purpose of this requirement is to provide a
sufficient opportunity prior to the examina-
tion for the examinee to consult with coun-
sel or an employee representative. Provision
shall also be made for a convenient place on
the premises where the examination will
take place at which the examinee may con-
sult privately with an attorney or an em-
ployee representative before each phase of
the test. The attorney or representative may
be excluded from the room where the exam-
ination is administered during the actual
testing phase.

(2) Informed orally and in writing of the
nature and characteristics of the polygraph
instrument and examination, including an

explanation of the physical operation of the
polygraph instrument and the procedure
used during the examination.

(3) Provided with a written notice prior to
the testing phase, in a language understood
by the examinee, which shall be read to and
signed by the examinee. Use of Appendix A
to this part, if properly completed, will con-
stitute compliance with the contents of the
notice requirement of this paragraph. If a
format other than in Appendix A is used, it
must contain at least the following informa-
tion:

(i) Whether or not the polygraph examina-
tion area contains a two-way mirror, a cam-
era, or other device through which the exam-
inee may be observed;

(ii) Whether or not any other device, such
as those used in conversation or recording
will be used during the examination;

(iii) That both the examinee and the em-
ploying office have the right, with the oth-
er’s knowledge, to make a recording of the
entire examination;

(iv) That the examinee has the right to ter-
minate the test at any time;

(v) That the examinee has the right, and
will be given the opportunity, to review all
questions to be asked during the test;

(vi) That the examinee may not be asked
questions in a manner which degrades, or
needlessly intrudes;

(vii) That the examinee may not be asked
any questions concerning religious beliefs or
opinions; beliefs regarding racial matters;
political beliefs or affiliations; matters re-
lating to sexual behavior; beliefs, affili-
ations, opinions, or lawful activities regard-
ing unions or labor organizations;

(viii) That the test may not be conducted
if there is sufficient written evidence by a
physician that the examinee is suffering
from a medical or psychological condition or
undergoing treatment that might cause ab-
normal responses during the examination;

(ix) That the test is not and cannot be re-
quired as a condition of employment;

(x) That the employing office may not dis-
charge, dismiss, discipline, deny employment
or promotion, or otherwise discriminate
against the examinee based on the analysis
of a polygraph test, or based on the
examinee’s refusal to take such a test, with-
out additional evidence which would support
such action;

(xi)(A) In connection with an ongoing in-
vestigation, that the additional evidence re-
quired for the employing office to take ad-
verse action against the examinee, including
termination, may be evidence that the exam-
inee had access to the property that is the
subject of the investigation, together with
evidence supporting the employing office’s
reasonable suspicion that the examinee was
involved in the incident or activity under in-
vestigation;

(B) That any statement made by the exam-
inee before or during the test may serve as
additional supporting evidence for an ad-
verse employment action, as described in
paragraph (a)(3)(x) of this section, and that
any admission of criminal conduct by the ex-
aminee may be transmitted to an appro-
priate Government law enforcement agency;

(xii) That information acquired from a
polygraph test may be disclosed by the ex-
aminer or by the employing office only:

(A) To the examinee or any other person
specifically designated in writing by the ex-
aminee to receive such information;

(B) To the employing office that requested
the test;

(C) To a court, governmental agency, arbi-
trator, or mediator pursuant to a court
order;

(D) By the employing office, to an appro-
priate governmental agency without a court
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order where, and only insofar as, the infor-
mation disclosed is an admission of criminal
conduct;

(xiii) That if any of the examinee’s rights
or protections under the law are violated,
the examinee has the right to take action
against the employing office under sections
401–404 of the CAA. Employing offices that
violate this law are liable to the affected ex-
aminee, who may recover such legal or equi-
table relief as may be appropriate, including,
but not limited to, employment, reinstate-
ment, and promotion, payment of lost wages
and benefits, and reasonable costs, including
attorney’s fees;

(xiv) That the examinee has the right to
obtain and consult with legal counsel or
other representative before each phase of the
test, although the legal counsel or represent-
ative may be excluded from the room where
the test is administered during the actual
testing phase.

(xv) That the employee’s rights under the
CAA may not be waived, either voluntarily
or involuntarily, by contract or otherwise,
except as part of a written settlement to a
pending action or complaint under the CAA,
agreed to and signed by the parties.

(b) During the initial or any subsequent
pretest phases, the examinee must be given
the opportunity, prior to the actual testing
phase, to review all questions in writing that
the examiner will ask during each testing
phase. Such questions may be presented at
any point in time prior to the testing phase.
SEC. 1.24 RIGHTS OF EXAMINEE—ACTUAL TEST-

ING PHASE.
(a) The actual testing phase refers to that

time during which the examiner administers
the examination by using a polygraph in-
strument with respect to the examinee and
then analyzes the charts derived from the
test. Throughout the actual testing phase,
the examiner shall not ask any question that
was not presented in writing for review prior
to the testing phase. An examiner may, how-
ever, recess the testing phase and return to
the pre-test phase to review additional rel-
evant questions with the examinee. In the
case of an ongoing investigation, the exam-
iner shall ensure that all relevant questions
(as distinguished from technical baseline
questions) pertain to the investigation.

(b) No testing period subject to the provi-
sions of the Act shall be less than ninety
minutes in length. Such ‘‘test period’’ begins
at the time that the examiner begins inform-
ing the examinee of the nature and charac-
teristics of the examination and the instru-
ments involved, as prescribed in section
8(b)(2)(B) of the EPPA and section 1.23(a)(2)
of this part, and ends when the examiner
completes the review of the test results with
the examinee as provided in section 1.25 of
this part. The ninety-minute minimum dura-
tion shall not apply if the examinee volun-
tarily acts to terminate the test before the
completion thereof, in which event the ex-
aminer may not render an opinion regarding
the employee’s truthfulness.
SEC. 1.25 RIGHTS OF EXAMINEE—POST-TEST

PHASE.
(a) The post-test phase refers to any ques-

tioning or other communication with the ex-
aminee following the use of the polygraph in-
strument, including review of the results of
the test with the examinee. Before any ad-
verse employment action, the employing of-
fice must:

(1) Further interview the examinee on the
basis of the test results; and

(2) Give to the examinee a written copy of
any opinions or conclusions rendered in re-
sponse to the test, as well as the questions
asked during the test, with the correspond-
ing charted responses. The term ‘‘cor-
responding charted responses’’ refers to cop-

ies of the entire examination charts record-
ing the employee’s physiological responses,
and not just the examiner’s written report
which describes the examinee’s responses to
the questions as ‘‘charted’’ by the instru-
ment.
SEC. 1.26 QUALIFICATIONS OF AND REQUIRE-

MENTS FOR EXAMINERS.
(a) Section 8 (b) and (c) of the EPPA pro-

vides that the limited exemption in section
7(d) of the EPPA for ongoing investigations
shall not apply unless the person conducting
the polygraph examination meets specified
qualifications and requirements.

(b) An examiner must meet the following
qualifications:

(1) Have a valid current license, if required
by the State in which the test is to be con-
ducted; and

(2) Carry a minimum bond of $50,000 pro-
vided by a surety incorporated under the
laws of the United States or of any State,
which may under those laws guarantee the
fidelity of persons holding positions of trust,
or carry an equivalent amount of profes-
sional liability coverage.

(c) An examiner must also, with respect to
examinees identified by the employing office
pursuant to section 1.30(c) of this part:

(1) Observe all rights of examinees, as set
out in sections 1.22, 1.23, 1.24, and 1.25 of this
part;

(2) Administer no more than five polygraph
examinations in any one calendar day on
which a test or tests subject to the provi-
sions of EPPA are administered, not count-
ing those instances where an examinee vol-
untarily terminates an examination prior to
the actual testing phase;

(3) Administer no polygraph examination
subject to the provisions of the EPPA which
is less than ninety minutes in duration, as
described in section 1.24(b) of this part; and

(4) Render any opinion or conclusion re-
garding truthfulness or deception in writing.
Such opinion or conclusion must be based
solely on the polygraph test results. The
written report shall not contain any infor-
mation other than admissions, information,
case facts, and interpretation of the charts
relevant to the stated purpose of the poly-
graph test and shall not include any rec-
ommendation concerning the employment of
the examinee.

(5) Maintain all opinions, reports, charts,
written questions, lists, and other records re-
lating to the test, including, statements
signed by examinees advising them of rights
under the CAA (as described in section
1.23(a)(3) of this part) and any electronic re-
cordings of examinations, for at least three
years from the date of the administration of
the test. (See section 1.30 of this part for rec-
ordkeeping requirements.)
SUBPART D—RECORDKEEPING AND DISCLOSURE

REQUIREMENTS

SEC. 1.30 RECORDS TO BE PRESERVED FOR 3
YEARS.

(a) The following records shall be kept for
a minimum period of three years from the
date the polygraph examination is conducted
(or from the date the examination is re-
quested if no examination is conducted):

(1) Each employing office that requests an
employee to submit to a polygraph examina-
tion in connection with an ongoing inves-
tigation involving economic loss or injury
shall retain a copy of the statement that
sets forth the specific incident or activity
under investigation and the basis for testing
that particular covered employee, as re-
quired by section 7(d)(4) of the EPPA and de-
scribed in 1.12(a)(4) of this part.

(2) Each examiner retained to administer
examinations pursuant to any of the exemp-
tions under section 7 (d), (e) or (f) of the
EPPA (described in sections 1.12 and 1.13 of

this part) shall maintain all opinions, re-
ports, charts, written questions, lists, and
other records relating to polygraph tests of
such persons.
SEC. 1.35 DISCLOSURE OF TEST INFORMATION.

This section prohibits the unauthorized
disclosure of any information obtained dur-
ing a polygraph test by any person, other
than the examinee, directly or indirectly, ex-
cept as follows:

(a) A polygraph examiner or an employing
office (other than an employing office ex-
empt under section 7 (a) or (b) of the EPPA
(described in sections 1.10 and 1.11 of this
part)) may disclose information acquired
from a polygraph test only to:

(1) The examinee or an individual specifi-
cally designated in writing by the examinee
to receive such information;

(2) The employing office that requested the
polygraph test pursuant to the provisions of
the EPPA (including management personnel
of the employing office where the disclosure
is relevant to the carrying out of their job
responsibilities);

(3) Any court, governmental agency, arbi-
trator, or mediator pursuant to an order
from a court of competent jurisdiction re-
quiring the production of such information;

(b) An employing office may disclose infor-
mation from the polygraph test at any time
to an appropriate governmental agency with-
out the need of a court order where, and only
insofar as, the information disclosed is an
admission of criminal conduct.

(c) A polygraph examiner may disclose test
charts, without identifying information (but
not other examination materials and
records), to another examiner(s) for exam-
ination and analysis, provided that such dis-
closure is for the sole purpose of consulta-
tion and review of the initial examiner’s
opinion concerning the indications of truth-
fulness or deception. Such action would not
constitute disclosure under this part pro-
vided that the other examiner has no direct
or indirect interest in the matter.

SUBPART E—[RESERVED]
SEC. 1.40 [RESERVED].

APPENDIX A TO PART 801—NOTICE TO
EXAMINEE

Section 204 of the Congressional Account-
ability Act, which applies the rights and pro-
tections of section 8(b) of the Employee
Polygraph Protection Act to covered em-
ployees and employing offices, and the regu-
lations of the Board of Directors of the Office
of Compliance (sections 1.22, 1.23, 1.24, and
1.25), require that you be given the following
information before taking a polygraph exam-
ination:

1. (a) The polygraph examination area
[does] [does not] contain a two-way mir-
ror, a camera, or other device through which
you may be observed.
(b) Another device, such as those used in
conversation or recording [will] [will not]
be used during the examination.
(c) Both you and the employing office have
the right, with the other’s knowledge, to
record electronically the entire examination.
2. (a) You have the right to terminate the
test at any time.
(b) You have the right, and will be given the
opportunity, to review all questions to be
asked during the test.
(c) You may not be asked questions in a
manner which degrades, or needlessly in-
trudes.
(d) You may not be asked any questions con-
cerning: Religious beliefs or opinions; beliefs
regarding racial matters; political beliefs or
affiliations; matters relating to sexual pref-
erence or behavior; beliefs, affiliations, opin-
ions, or lawful activities regarding unions or
labor organizations.
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(e) The test may not be conducted if there is
sufficient written evidence by a physician
that you are suffering from a medical or psy-
chological condition or undergoing treat-
ment that might cause abnormal responses
during the examination.
(f) You have the right to consult with legal
counsel or other representative before each
phase of the test, although the legal counsel
or other representative may be excluded
from the room where the test is adminis-
tered during the actual testing phase.
3. (a) The test is not and cannot be required
as a condition of employment.
(b) The employing office may not discharge,
dismiss, discipline, deny employment or pro-
motion, or otherwise discriminate against
you based on the analysis of a polygraph
test, or based on your refusal to take such a
test without additional evidence which
would support such action.
(c)(1) In connection with an ongoing inves-
tigation, the additional evidence required for
an employing office to take adverse action
against you, including termination, may be
(A) evidence that you had access to the prop-
erty that is the subject of the investigation,
together with (B) the evidence supporting
the employing office’s reasonable suspicion
that you were involved in the incident or ac-
tivity under investigation.
(2) Any statement made by you before or
during the test may serve as additional sup-
porting evidence for an adverse employment
action, as described in 3(b) above, and any
admission of criminal conduct by you may
be transmitted to an appropriate Govern-
ment law enforcement agency.
4. (a) Information acquired from a polygraph
test may be disclosed by the examiner or by
the employing office only:

(1) To you or any other person specifically
designated in writing by you to receive such
information;

(2) To the employing office that requested
the test;

(3) To a court, governmental agency, arbitra-
tor, or mediator that obtains a court order.
(b) Information acquired from a polygraph
test may be disclosed by the employing of-
fice to an appropriate governmental agency
without a court order where, and only inso-
far as, the information disclosed is an admis-
sion of criminal conduct.
5. If any of your rights or protections under
the law are violated, you have the right to
take action against the employing office by
filing a request for counseling with the Of-
fice of Compliance under section 402 of the
Congressional Accountability Act. Employ-
ing offices that violate this law are liable to
the affected examinee, who may recover such
legal or equitable relief as may be appro-
priate, including, but not limited to, employ-
ment, reinstatement, and promotion, pay-
ment of lost wages and benefits, and reason-
able costs, including attorney’s fees.
6. Your rights under the CAA may not be
waived, either voluntarily or involuntarily,
by contract or otherwise, except as part of a
written settlement to a pending action or
complaint under the CAA, and agreed to and
signed by the parties.
I acknowledge that I have received a copy of
the above notice, and that it has been read
to me.
llllllllllllllllllll
(Date)
llllllllllllllllllll
(Signature)
APPLICATION OF RIGHTS AND PROTEC-

TIONS OF THE WORKER ADJUSTMENT
RETRAINING AND NOTIFICATION ACT
OF 1988 (IMPLEMENTING SECTION 204
OF THE CAA)

Sec.

639.1 Purpose and scope.
639.2 What does WARN require?
639.3 Definitions.
639.4 Who must give notice?
639.5 When must notice be given?
639.6 Who must receive notice?
639.7 What must the notice contain?
639.8 How is the notice served?
639.9 When may notice be given less than 60

days in advance?
639.10 When may notice be extended?
639.11 [Reserved].
§ 639.1 Purpose and scope

(a) PURPOSE OF WARN AS APPLIED BY THE
CAA.—Section 205 of the Congressional Ac-
countability Act, Public Law 104–1 (‘‘CAA’’),
provides protection to covered employees
and their families by requiring employing of-
fices to provide notification 60 calendar days
in advance of office closings and mass layoffs
within the meaning of section 3 of the Work-
er Adjustment and Retraining Notification
Act of 1988, 29 U.S.C. § 2102. Advance notice
provides workers and their families some
transition time to adjust to the prospective
loss of employment, to seek and obtain alter-
native jobs and, if necessary, to enter skill
training or retraining that will allow these
workers to successfully compete in the job
market. As used in these regulations, WARN
shall refer to the provisions of WARN applied
to covered employing offices by section 205
of the CAA.

(b) SCOPE OF THESE REGULATIONS.—These
regulations are issued by the Board of Direc-
tors, Office of Compliance, pursuant to sec-
tions 205(c) and 304 of the CAA, which directs
the Board to promulgate regulations imple-
menting section 205 that are ‘‘the same as
substantive regulations promulgated by the
Secretary of Labor to implement the statu-
tory provisions referred to in subsection (a)
[of section 205 of the CAA] except insofar as
the Board may determine, for good cause
shown . . . that a modification of such regu-
lations would be more effective for the im-
plementation of the rights and protections
under this section’’. The regulations issued
by the Board herein are on all matters for
which section 205 of the CAA requires a regu-
lation to be issued. Specifically, it is the
Board’s considered judgment, based on the
information available to it at the time of
promulgation of these regulations, that,
with the exception of regulations adopted
and set forth herein, there are no other ‘‘sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsection (a) [of
section 205 of the CAA]’’.

In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these sec-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

These regulations establish basic defini-
tions and rules for giving notice, implement-
ing the provisions of WARN. The objective of
these regulations is to establish clear prin-
ciples and broad guidelines which can be ap-
plied in specific circumstances. However, it
is recognized that rulemaking cannot ad-
dress the multitude of employing office-spe-
cific situations in which advance notice will
be given.

(c) NOTICE IN AMBIGUOUS SITUATIONS.—It is
civically desirable and it would appear to be

good business practice for an employing of-
fice to provide advance notice, where reason-
ably possible, to its workers or unions when
terminating a significant number of employ-
ees. The Office encourages employing offices
to give notice in such circumstances.

(d) WARN NOT TO SUPERSEDE OTHER LAWS
AND CONTRACTS.—The provisions of WARN do
not supersede any otherwise applicable laws
or collective bargaining agreements that
provide for additional notice or additional
rights and remedies. If such law or agree-
ment provides for a longer notice period,
WARN notice shall run concurrently with
that additional notice period. Collective bar-
gaining agreements may be used to clarify or
amplify the terms and conditions of WARN,
but may not reduce WARN rights.

§ 639.2 What does WARN require?
WARN requires employing offices that are

planning an office closing or a mass layoff to
give affected employees at least 60 days’ no-
tice of such an employment action. While
the 60-day period is the minimum for ad-
vance notice, this provision is not intended
to discourage employing offices from volun-
tarily providing longer periods of advance
notice. Not all office closings and layoffs are
subject to WARN, and certain employment
thresholds must be reached before WARN ap-
plies. WARN sets out specific exemptions,
and provides for a reduction in the notifica-
tion period in particular circumstances.
Remedies authorized under section 205 of the
CAA may be assessed against employing of-
fices that violate WARN requirements.

§ 639.3 Definitions
(a) EMPLOYING OFFICE.—(1) The term ‘‘em-

ploying office’’ means any of the entities
listed in section 101(9) of the CAA, 2 U.S.C.
§ 1301(9) that employs—

(i) 100 or more employees, excluding part-
time employees; or

(ii) employs 100 or more employees, includ-
ing part-time employees, who in the aggre-
gate work at least 4,000 hours per week, ex-
clusive of overtime.

Workers on temporary layoff or on leave who
have a reasonable expectation of recall are
counted as employees. An employee has a
‘‘reasonable expectation of recall’’ when he/
she understands, through notification or
through common practice, that his/her em-
ployment with the employing office has been
temporarily interrupted and that he/she will
be recalled to the same or to a similar job.

(2) Workers, other than part-time workers,
who are exempt from notice under section 4
of WARN, are nonetheless counted as em-
ployees for purposes of determining coverage
as an employing office.

(3) An employing office may have one or
more sites of employment under common
control.

(b) OFFICE CLOSING.—The term ‘‘office clos-
ing’’ means the permanent or temporary
shutdown of a ‘‘single site of employment’’,
or one or more ‘‘facilities or operating
units’’ within a single site of employment, if
the shutdown results in an ‘‘employment
loss’’ during any 30-day period at the single
site of employment for 50 or more employ-
ees, excluding any part-time employees. An
employment action that results in the effec-
tive cessation of the work performed by a
unit, even if a few employees remain, is a
shutdown. A ‘‘temporary shutdown’’ triggers
the notice requirement only if there are a
sufficient number of terminations, layoffs
exceeding 6 months, or reductions in hours of
work as specified under the definition of
‘‘employment loss’’.

(c) MASS LAYOFF.—(1) The term ‘‘mass lay-
off’’ means a reduction in force which first,
is not the result of an office closing, and sec-
ond, results in an employment loss at the
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single site of employment during any 30-day
period for:

(i) At least 33 percent of the active employ-
ees, excluding part-time employees, and

(ii) At least 50 employees, excluding part-
time employees.

Where 500 or more employees (excluding
part-time employees) are affected, the 33 per-
cent requirement does not apply, and notice
is required if the other criteria are met. Of-
fice closings involve employment loss which
results from the shutdown of one or more
distinct units within a single site or the en-
tire site. A mass layoff involves employment
loss, regardless of whether one or more units
are shut down at the site.

(2) Workers, other than part-time workers,
who are exempt from notice under section 4
of WARN are nonetheless counted as employ-
ees for purposes of determining coverage as
an office closing or mass layoff. For exam-
ple, if an employing office closes a tem-
porary project on which 10 permanent and 40
temporary workers are employed, a covered
office closing has occurred although only 10
workers are entitled to notice.

(d) REPRESENTATIVE.—The term ‘‘rep-
resentative’’ means an exclusive representa-
tive of employees within the meaning of 5
U.S.C. §§ 7101 et seq., as applied to covered
employees and employing offices by section
220 of the CAA, 2 U.S.C. § 1351.

(e) AFFECTED EMPLOYEES.—The term ‘‘af-
fected employees’’ means employees who
may reasonably be expected to experience an
employment loss as a consequence of a pro-
posed office closing or mass layoff by their
employing office. This includes individually
identifiable employees who will likely lose
their jobs because of bumping rights or other
factors, to the extent that such individual
workers reasonably can be identified at the
time notice is required to be given. The term
affected employees includes managerial and
supervisory employees. Consultant or con-
tract employees who have a separate em-
ployment relationship with another employ-
ing office or employer and are paid by that
other employing office or employer, or who
are self-employed, are not ‘‘affected employ-
ees’’ of the operations to which they are as-
signed. In addition, for purposes of determin-
ing whether coverage thresholds are met, ei-
ther incumbent workers in jobs being elimi-
nated or, if known 60 days in advance, the
actual employees who suffer an employment
loss may be counted.

(f) EMPLOYMENT LOSS.—(1) The term em-
ployment loss means (i) an employment ter-
mination, other than a discharge for cause,
voluntary departure, or retirement, (ii) a
layoff exceeding 6 months, or (iii) a reduc-
tion in hours of work of individual employ-
ees of more than 50 percent during each
month of any 6-month period.

(2) Where a termination or a layoff (see
paragraphs (f)(1) (i) and (ii) of this section) is
involved, an employment loss does not occur
when an employee is reassigned or trans-
ferred to employing office-sponsored pro-
grams, such as retraining or job search ac-
tivities, as long as the reassignment does not
constitute a constructive discharge or other
involuntary termination.

(3) An employee is not considered to have
experienced an employment loss if the clos-
ing or layoff is the result of the relocation or
consolidation of part or all of the employing
office’s operations and, prior to the closing
or layoff—

(i) The employing office offers to transfer
the employee to a different site of employ-
ment within a reasonable commuting dis-
tance with no more than a 6-month break in
employment, or

(ii) The employing office offers to transfer
the employee to any other site of employ-

ment regardless of distance with no more
than a 6-month break in employment, and
the employee accepts within 30 days of the
offer or of the closing or layoff, whichever is
later.

(4) A ‘‘relocation or consolidation’’ of part
or all of an employing office’s operations, for
purposes of paragraph § 639.3(f)(3), means that
some definable operations are transferred to
a different site of employment and that
transfer results in an office closing or mass
layoff.

(g) PART-TIME EMPLOYEE.—The term ‘‘part-
time’’ employee means an employee who is
employed for an average of fewer than 20
hours per week or who has been employed for
fewer than 6 of the 12 months preceding the
date on which notice is required, including
workers who work full-time. This term may
include workers who would traditionally be
understood as ‘‘seasonal’’ employees. The pe-
riod to be used for calculating whether a
worker has worked ‘‘an average of fewer
than 20 hours per week’’ is the shorter of the
actual time the worker has been employed or
the most recent 90 days.

(h) SINGLE SITE OF EMPLOYMENT.—(1) A sin-
gle site of employment can refer to either a
single location or a group of contiguous loca-
tions. Separate facilities across the street
from one another may be considered a single
site of employment.

(2) There may be several single sites of em-
ployment within a single building, such as
an office building, if separate employing of-
fices conduct activities within such a build-
ing. For example, an office building housing
50 different employing offices will contain 50
single sites of employment. The offices of
each employing office will be its single site
of employment.

(3) Separate buildings or areas which are
not directly connected or in immediate prox-
imity may be considered a single site of em-
ployment if they are in reasonable geo-
graphic proximity, used for the same pur-
pose, and share the same staff and equip-
ment.

(4) Non-contiguous sites in the same geo-
graphic area which do not share the same
staff or operational purpose should not be
considered a single site.

(5) Contiguous buildings operated by the
same employing office which have separate
management and have separate workforces
are considered separate single sites of em-
ployment.

(6) For workers whose primary duties re-
quire travel from point to point, who are
outstationed, or whose primary duties in-
volve work outside any of the employing of-
fice’s regular employment sites (e.g., rail-
road workers, bus drivers, salespersons), the
single site of employment to which they are
assigned as their home base, from which
their work is assigned, or to which they re-
port will be the single site in which they are
covered for WARN purposes.

(7) Foreign sites of employment are not
covered under WARN. United States workers
at such sites are counted to determine
whether an employing office is covered as an
employing office under § 639.3(a).

(8) The term ‘‘single site of employment’’
may also apply to truly unusual organiza-
tional situations where the above criteria do
not reasonably apply. The application of this
definition with the intent to evade the pur-
pose of WARN to provide notice is not ac-
ceptable.

(i) FACILITY OR OPERATING UNIT.—The term
‘‘facility’’ refers to a building or buildings.
The term ‘‘operating unit’’ refers to an orga-
nizationally or operationally distinct prod-
uct, operation, or specific work function
within or across facilities at the single site.
§ 639.4 Who must give notice?

Section 205(a)(1) of the CAA states that
‘‘[n]o employing office shall be closed or a

mass layoff ordered within the meaning of
section 3 of [WARN] until the end of a 60-day
period after the employing office serves writ-
ten notice of such prospective closing or
layoff . . . ’’. Therefore, an employing office
that is anticipating carrying out an office
closing or mass layoff is required to give no-
tice to affected employees or their
representative(s). (See definitions in § 639.3 of
this part.)

(a) It is the responsibility of the employing
office to decide the most appropriate person
within the employing office’s organization to
prepare and deliver the notice to affected
employees or their representative(s). In most
instances, this may be the local site office
manager, the local personnel director or a
labor relations officer.

(b) An employing office that has previously
announced and carried out a short-term lay-
off (6 months or less) which is being extended
beyond 6 months due to circumstances not
reasonably foreseeable at the time of the ini-
tial layoff is required to give notice when it
becomes reasonably foreseeable that the ex-
tension is required. A layoff extending be-
yond 6 months from the date the layoff com-
menced for any other reason shall be treated
as an employment loss from the date of its
commencement.

(c) In the case of the privatization or sale
of part or all of an employing office’s oper-
ations, the employing office is responsible
for providing notice of any office closing or
mass layoff which takes place up to and in-
cluding the effective date (time) of the pri-
vatization or sale, and the contractor or
buyer is responsible for providing any re-
quired notice of any office closing or mass
layoff that takes place thereafter.

(1) If the employing office is made aware of
any definite plans on the part of the buyer or
contractor to carry out an office closing or
mass layoff within 60 days of purchase, the
employing office may give notice to affected
employees as an agent of the buyer or con-
tractor, if so empowered. If the employing
office does not give notice, the buyer or con-
tractor is, nevertheless, responsible to give
notice. If the employing office gives notice
as the agent of the buyer or contractor, the
responsibility for notice still remains with
the buyer or contractor.

(2) It may be prudent for the buyer or con-
tractor and employing office to determine
the impacts of the privatization or sale on
workers, and to arrange between them for
advance notice to be given to affected em-
ployees or their representative(s), if a mass
layoff or office closing is planned.
§ 639.5 When must notice be given?

(a) GENERAL RULE.—(1) With certain excep-
tions discussed in paragraphs (b) and (c) of
this section and in § 639.9 of this part, notice
must be given at least 60 calendar days prior
to any planned office closing or mass layoff,
as defined in these regulations. When all em-
ployees are not terminated on the same date,
the date of the first individual termination
within the statutory 30-day or 90-day period
triggers the 60-day notice requirement. A
worker’s last day of employment is consid-
ered the date of that worker’s layoff. The
first and each subsequent group of terminees
are entitled to a full 60 days’ notice. In order
for an employing office to decide whether is-
suing notice is required, the employing office
should—

(i) look ahead 30 days and behind 30 days to
determine whether employment actions both
taken and planned will, in the aggregate for
any 30-day period, reach the minimum num-
bers for an office closing or a mass layoff and
thus trigger the notice requirement; and

(ii) look ahead 90 days and behind 90 days
to determine whether employment actions
both taken and planned each of which sepa-
rately is not of sufficient size to trigger
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WARN coverage will, in the aggregate for
any 90-day period, reach the minimum num-
bers for an office closing or a mass layoff and
thus trigger the notice requirement. An em-
ploying office is not, however, required under
section 3(d) to give notice if the employing
office demonstrates that the separate em-
ployment losses are the result of separate
and distinct actions and causes, and are not
an attempt to evade the requirements of
WARN.

(2) The point in time at which the number
of employees is to be measured for the pur-
pose of determining coverage is the date the
first notice is required to be given. If this
‘‘snapshot’’ of the number of employees em-
ployed on that date is clearly unrepresenta-
tive of the ordinary or average employment
level, then a more representative number
can be used to determine coverage. Examples
of unrepresentative employment levels in-
clude cases when the level is near the peak
or trough of an employment cycle or when
large upward or downward shifts in the num-
ber of employees occur around the time no-
tice is to be given. A more representative
number may be an average number of em-
ployees over a recent period of time or the
number of employees on an alternative date
which is more representative of normal em-
ployment levels. Alternative methods cannot
be used to evade the purpose of WARN, and
should only be used in unusual cir-
cumstances.

(b) TRANSFERS.—(1) Notice is not required
in certain cases involving transfers, as de-
scribed under the definition of ‘‘employment
loss’’ at § 639.3(f) of this part.

(2) An offer of reassignment to a different
site of employment should not be deemed to
be a ‘‘transfer’’ if the new job constitutes a
constructive discharge.

(3) The meaning of the term ‘‘reasonable
commuting distance’’ will vary with local
conditions. In determining what is a ‘‘rea-
sonable commuting distance’’, consideration
should be given to the following factors: geo-
graphic accessibility of the place of work,
the quality of the roads, customarily avail-
able transportation, and the usual travel
time.

(4) In cases where the transfer is beyond
reasonable commuting distance, the employ-
ing office may become liable for failure to
give notice if an offer to transfer is not ac-
cepted within 30 days of the offer or of the
closing or layoff (whichever is later). De-
pending upon when the offer of transfer was
made by the employing office, the normal 60-
day notice period may have expired and the
office closing or mass layoff may have oc-
curred. An employing office is, therefore,
well advised to provide 60-day advance notice
as part of the transfer offer.

(c) TEMPORARY EMPLOYMENT.—(1) No no-
tice is required if the closing is of a tem-
porary facility, or if the closing or layoff is
the result of the completion of a particular
project or undertaking, and the affected em-
ployees were hired with the understanding
that their employment was limited to the
duration of the facility or the project or un-
dertaking.

(2) Employees must clearly understand at
the time of hire that their employment is
temporary. When such understandings exist
will be determined by reference to employ-
ment contracts, collective bargaining agree-
ments, or employment practices of other em-
ploying offices or a locality, but the burden
of proof will lie with the employing office to
show that the temporary nature of the
project or facility was clearly communicated
should questions arise regarding the tem-
porary employment understandings.
§ 639.6 Who must receive notice?

Section 3(a) of WARN provides for notice
to each representative of the affected em-

ployees as of the time notice is required to
be given or, if there is no such representative
at that time, to each affected employee.

(a) REPRESENTATIVE(S) OF AFFECTED EM-
PLOYEES.—Written notice is to be served
upon the chief elected officer of the exclusive
representative(s) or bargaining agent(s) of
affected employees at the time of the notice.
If this person is not the same as the officer
of the local union(s) representing affected
employees, it is recommended that a copy
also be given to the local union official(s).

(b) AFFECTED EMPLOYEES.—Notice is re-
quired to be given to employees who may
reasonably be expected to experience an em-
ployment loss. This includes employees who
will likely lose their jobs because of bumping
rights or other factors, to the extent that
such workers can be identified at the time
notice is required to be given. If, at the time
notice is required to be given, the employing
office cannot identify the employee who may
reasonably be expected to experience an em-
ployment loss due to the elimination of a
particular position, the employing office
must provide notice to the incumbent in
that position. While part-time employees are
not counted in determining whether office
closing or mass layoff thresholds are
reached, such workers are due notice.
§ 639.7 What must the notice contain?

(a) NOTICE MUST BE SPECIFIC.—(1) All no-
tice must be specific.

(2) Where voluntary notice has been given
more than 60 days in advance, but does not
contain all of the required elements set out
in this section, the employing office must
ensure that all of the information required
by this section is provided in writing to the
parties listed in § 639.6 at least 60 days in ad-
vance of a covered employment action.

(3) Notice may be given conditional upon
the occurrence or nonoccurrence of an event
only when the event is definite and the con-
sequences of its occurrence or nonoccurrence
will necessarily, in the normal course of op-
erations, lead to a covered office closing or
mass layoff less than 60 days after the event.
The notice must contain each of the ele-
ments set out in this section.

(4) The information provided in the notice
shall be based on the best information avail-
able to the employing office at the time the
notice is served. It is not the intent of the
regulations that errors in the information
provided in a notice that occur because
events subsequently change or that are
minor, inadvertent errors are to be the basis
for finding a violation of WARN.

(b) DEFINITION.—As used in this section,
the term ‘‘date’’ refers to a specific date or
to a 14-day period during which a separation
or separations are expected to occur. If sepa-
rations are planned according to a schedule,
the schedule should indicate the specific
dates on which or the beginning date of each
14-day period during which any separations
are expected to occur. Where a 14-day period
is used, notice must be given at least 60 days
in advance of the first day of the period.

(c) NOTICE.—Notice to each representative
of affected employees is to contain:

(1) The name and address of the employ-
ment site where the office closing or mass
layoff will occur, and the name and tele-
phone number of an employing office official
to contact for further information;

(2) A statement as to whether the planned
action is expected to be permanent or tem-
porary and, if the entire office is to be
closed, a statement to that effect;

(3) The expected date of the first separa-
tion and the anticipated schedule for making
separations;

(4) The job titles of positions to be affected
and the names of the workers currently hold-
ing affected jobs.

The notice may include additional informa-
tion useful to the employees such as infor-
mation on available dislocated worker as-
sistance, and, if the planned action is ex-
pected to be temporary, the estimated dura-
tion, if known.

(d) EMPLOYEES NOT REPRESENTED.—Notice
to each affected employee who does not have
a representative is to be written in language
understandable to the employees and is to
contain:

(1) A statement as to whether the planned
action is expected to be permanent or tem-
porary and, if the entire office is to be
closed, a statement to that effect;

(2) The expected date when the office clos-
ing or mass layoff will commence and the ex-
pected date when the individual employee
will be separated;

(3) An indication whether or not bumping
rights exist;

(4) The name and telephone number of an
employing office official to contact for fur-
ther information.

The notice may include additional informa-
tion useful to the employees such as infor-
mation on available dislocated worker as-
sistance, and, if the planned action is ex-
pected to be temporary, the estimated dura-
tion, if known.

§ 639.8 How is the notice served?
Any reasonable method of delivery to the

parties listed under § 639.6 of this part which
is designed to ensure receipt of notice of at
least 60 days before separation is acceptable
(e.g., first class mail, personal delivery with
optional signed receipt). In the case of notifi-
cation directly to affected employees, inser-
tion of notice into pay envelopes is another
viable option. A ticketed notice, i.e.,
preprinted notice regularly included in each
employee’s pay check or pay envelope, does
not meet the requirements of WARN.

§ 639.9 When may notice be given less than
60 days in advance?
Section 3(b) of WARN, as applied by sec-

tion 205 of the CAA, sets forth two conditions
under which the notification period may be
reduced to less than 60 days. The employing
office bears the burden of proof that condi-
tions for the exceptions have been met. If
one of the exceptions is applicable, the em-
ploying office must give as much notice as is
practicable to the union and non-represented
employees and this may, in some cir-
cumstances, be notice after the fact. The em-
ploying office must, at the time notice actu-
ally is given, provide a brief statement of the
reason for reducing the notice period, in ad-
dition to the other elements set out in § 639.7.

(a) The ‘‘unforeseeable business cir-
cumstances’’ exception under section
3(b)(2)(A) of WARN, as applied under the
CAA, applies to office closings and mass lay-
offs caused by circumstances that were not
reasonably foreseeable at the time that 60-
day notice would have been required.

(1) An important indicator of a cir-
cumstance that is not reasonably foreseeable
is that the circumstance is caused by some
sudden, dramatic, and unexpected action or
condition outside the employing office’s con-
trol.

(2) The test for determining when cir-
cumstances are not reasonably foreseeable
focuses on an employing office’s business
judgment. The employing office must exer-
cise such reasonable business judgment as
would a similarly situated employing office
in predicting the demands of its operations.
The employing office is not required, how-
ever, to accurately predict general economic
conditions that also may affect its oper-
ations.

(b) The ‘‘natural disaster’’ exception in
section 3(b)(2)(B) of WARN applies to office
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closings and mass layoffs due to any form of
a natural disaster.

(1) Floods, earthquakes, droughts, storms,
tidal waves or tsunamis and similar effects
of nature are natural disasters under this
provision.

(2) To qualify for this exception, an em-
ploying office must be able to demonstrate
that its office closing or mass layoff is a di-
rect result of a natural disaster.

(3) While a disaster may preclude full or
any advance notice, such notice as is prac-
ticable, containing as much of the informa-
tion required in § 639.7 as is available in the
circumstances of the disaster still must be
given, whether in advance or after the fact of
an employment loss caused by a natural dis-
aster.

(4) Where an office closing or mass layoff
occurs as an indirect result of a natural dis-
aster, the exception does not apply but the
‘‘unforeseeable business circumstance’’ ex-
ception described in paragraph (a) of this
section may be applicable.

§ 639.10 When may notice be extended?
Additional notice is required when the date

or schedule of dates of a planned office clos-
ing or mass layoff is extended beyond the
date or the ending date of any 14-day period
announced in the original notice as follows:

(a) If the postponement is for less than 60
days, the additional notice should be given
as soon as possible to the parties identified
in § 639.6 and should include reference to the
earlier notice, the date (or 14-day period) to
which the planned action is postponed, and
the reasons for the postponement. The notice
should be given in a manner which will pro-
vide the information to all affected employ-
ees.

(b) If the postponement is for 60 days or
more, the additional notice should be treated
as new notice subject to the provisions of
§§ 639.5, 639.6 and 639.7 of this part. Rolling
notice, in the sense of routine periodic no-
tice, given whether or not an office closing
or mass layoff is impending, and with the in-
tent to evade the purpose of the Act rather
than give specific notice as required by
WARN, is not acceptable.

§639.11 [Reserved]
f

AMENDMENTS SUBMITTED

CONGRESSIONAL TERMS LIMIT
CONSTITUTIONAL AMENDMENT

LEAHY AMENDMENT NO. 3703

(Ordered to lie on the table.)
Mr. LEAHY submitted an amend-

ment intended to be proposed by him
to amendment No. 3692 proposed by Mr.
ASHCROFT to the joint resolution (S.J.
Res. 21) proposing a constitutional
amendment to limit congressional
terms; as follows:

In lieu of the matter proposed, insert the
following: ‘‘(two-thirds of each House con-
curring therein), That the following article
is proposed as an amendment to the Con-
stitution of the United States:

‘‘ARTICLE —

‘‘SECTION 1. No person shall be elected to a
full term as a Senator more than twice, or to
a full term as a Representative more than
thrice; no person who has been a Senator for
more than three years of a term to which
some other person was elected shall subse-
quently be elected as a Senator more than
once; and no person who has been a Rep-
resentative for more than a year of a term to

which some other person was elected shall
subsequently be elected as a Representative
more than twice.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within seven years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. A member of the Senate serv-
ing a term of office on the date of the ratifi-
cation of this article, who upon completion
of that term will have served two or more
terms in the Senate, may complete that
term. A member of the House of Representa-
tives serving a term of office on the date of
ratification of this article, who upon comple-
tion of that term will have served six or
more terms in the House of Representatives,
may complete that term.’’.

LEAHY AMENDMENT NO. 3704

(Ordered to lie on the table.)
Mr. LEAHY submitted an amend-

ment intended to be proposed by him
to amendment No. 3694 proposed by Mr.
ASHCROFT to the joint resolution (S.J.
Res. 21) supra; as follows:

In lieu of the matter proposed, insert the
following: ‘‘of each House concurring there-
in), That the following article is proposed as
an amendment to the Constitution of the
United States:

‘‘ARTICLE —
‘‘SECTION 1. No person shall be elected to a

full term as a Senator more than twice, or to
a full term as a Representative more than
thrice; no person who has been a Senator for
more than three years of a term to which
some other person was elected shall subse-
quently be elected as a Senator more than
once; and no person who has been a Rep-
resentative for more than a year of a term to
which some other person was elected shall
subsequently be elected as a Representative
more than twice.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within seven years from the date of its sub-
mission to the states by the Congress.

‘‘SECTION 3. A member of the Senate serv-
ing a term of office on the date of the ratifi-
cation of this article, who upon completion
of that term will have served two or more
terms in the Senate, may complete that
term. A member of the House of Representa-
tives serving a term of office on the date of
ratification of this article, who upon comple-
tion of that term will have served six or
more terms in the House of Representatives,
may complete that term.’’.

LEAHY AMENDMENT NO. 3705

(Ordered to lie on the table.)
Mr. LEAHY submitted an amend-

ment intended to be proposed by him
to amendment No. 3696 proposed by Mr.
THOMPSON to the joint resolution (S.J.
Res. 21) supra; as follows:

In lieu of the matter proposed, insert the
following: ‘‘of each House concurring there-
in), That the following article is proposed as
an amendment to the Constitution of the
United States:

‘‘ARTICLE —
‘‘SECTION 1. No person shall be elected to a

full term as a Senator more than twice, or to
a full term as a Representative more than
thrice; no person who has been a Senator for
more than three years of a term to which
some other person was elected shall subse-

quently be elected as a Senator more than
once; and no person who has been a Rep-
resentative for more than a year of a term to
which some other person was elected shall
subsequently be elected as a Representative
more than twice.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within seven years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. A member of the Senate serv-
ing a term of office on the date of the ratifi-
cation of this article, who upon completion
of that term will have served two or more
terms in the Senate, may complete that
term. A member of the House of representa-
tives serving a term of office on the date of
ratification of this article, who upon comple-
tion of that term will have served six or
more terms in the House of Representatives,
may complete that term.’’.

LEAHY AMENDMENT NO. 3706

(Ordered to lie on the table.)
Mr. LEAHY submitted an amend-

ment intended to be proposed by him
to amendment No. 3698 proposed by Mr.
ASHCROFT to the joint resolution (S.J.
Res. 21) supra; as follows:

Strike all after ‘‘SECTION 1.’’ and insert the
following: ‘‘No person shall be elected to a
full term as a Senator more than twice, or to
a full term as a Representative more than
thrice; no person who has been a Senator for
more than three years of a term to which
some other person was elected shall subse-
quently be elected as a Senator more than
once; and no person who has been a Rep-
resentative for more than a year of a term to
which some other person was elected shall
subsequently be elected as a Representative
more than twice.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within seven years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. A member of the Senate serv-
ing a term of office on the date of the ratifi-
cation of this article, who upon completion
of that term will have served two or more
terms in the Senate, may complete that
term. A member of the House of Representa-
tives serving a term of office on the date of
ratification of this article, who upon comple-
tion of that term will have served six or
more terms in the House of Representatives,
may complete that term.’’.

THOMPSON AMENDMENTS NOS.
3707–3720

(Ordered to lie on the table.)
Mr. ASHCROFT (for Mr. THOMPSON)

submitted 14 amendments intended to
be proposed by Mr. THOMPSON to the
joint resolution (S.J. Res. 21) supra; as
follows:

AMENDMENT NO. 3707

In lieu of the matter proposed to be in-
serted, insert the following: ‘‘two-thirds of
each House concurring therein), That the fol-
lowing article is proposed as an amendment
to the Constitution of the United States:

‘‘ARTICLE—

‘‘SECTION 1. After this article becomes op-
erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than six
times; no person who has been a Senator for
more than three years of a term to which



CONGRESSIONAL RECORD — SENATES3998 April 23, 1996
some other person was elected shall subse-
quently be elected as a Senator more than
once; and no person who has been a Rep-
resentative for more than a year of a term to
which some other person was elected shall
subsequently be elected as a Representative
more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
lature of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3708
In lieu of the matter proposed to be in-

serted, insert the following: ‘‘of each House
concurring therein), That the following article
is proposed as an amendment to the Con-
stitution of the United States:

‘‘ARTICLE —
‘‘SECTION 1. After this article becomes op-

erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than six
times; no person who has been a Senator for
more than three years of a term to which
some other person was elected shall subse-
quently be elected as a Senator more than
once; and no person who has been a Rep-
resentative for more than a year of a term to
which some other person was elected shall
subsequently be elected as a Representative
more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3709
In lieu of the matter proposed to be in-

serted, insert the following: ‘‘of each House
concurring therein), That the following article
is proposed as an amendment to the Con-
stitution of the United States:

‘‘ARTICLE —
‘‘SECTION 1. After this article becomes op-

erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than six
times; no person who has been a Senator for
more than three years of a term to which
some other person was elected shall subse-
quently be elected as a Senator more than
once; and no person who has been a Rep-
resentative for more than a year of a term to
which some other person was elected shall
subsequently be elected as a Representative
more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3710
Strike all after the first word and insert

the following: ‘‘instructions to report the
resolution back to the Senate forthwith with
an amendment as follows: two-thirds of each
House concurring therein), That the following

article is proposed as an amendment to the
Constitution of the United States:

‘‘ARTICLE —
‘‘SECTION 1. After this article becomes op-

erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than six
times; no person who has been a Senator for
more than three years of a term to which
some other person was elected shall subse-
quently be elected as Senator more than
once; and no person who has been a Rep-
resentative for more than a year of a term to
which some other person was elected shall
subsequently be elected as a Representative
more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3711
In lieu of the matter proposed to be in-

serted, insert the following: two-thirds of each
House concurring therein), That the following
article is proposed as an amendment to the
Constitution of the United States:

‘‘ARTICLE —
‘‘SECTION 1. After this article becomes op-

erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than
three times; no person who has been a Sen-
ator for more than three years of a term to
which some other person was elected shall
subsequently be elected as Senator more
than once; and no person who has been a
Representative for more than a year of a
term to which some other person was elected
shall subsequently be elected as a Represent-
ative more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3712
In lieu of the matter proposed to be in-

serted, insert the following: ‘‘of each House
concurring therein), That the following article
is proposed as an amendment to the Con-
stitution of the United States:

‘‘ARTICLE —
‘‘SECTION 1. After this article becomes op-

erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than
three times; no person who has been a Sen-
ator for more than three years of a term to
which some other person was elected shall
subsequently be elected as a Senator more
than once; and no person who has been a
Representative for more than a year of a
term to which some other person was elected
shall subsequently be elected as a Represent-
ative more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall

be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3713
In lieu of the matter proposed to be in-

serted, insert the following: ‘‘of each House
concurring therein), That the following article
is proposed as an amendment to the Con-
stitution of the United States:

‘‘ARTICLE —
‘‘SECTION 1. After this article becomes op-

erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than
three times; no person who has been a Sen-
ator for more than three years of a term to
which some other person was elected shall
subsequently be elected as a Senator more
than once; and no person who has been a
Representative for more than a year of a
term to which some other person was elected
shall subsequently be elected as a Represent-
ative more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3714
Strike all after the first word and insert

the following: ‘‘instructions to report the
resolution back to the Senate forthwith with
an amendment as follows: two-thirds of each
House concurring therein), That the following
article is proposed as an amendment to the
Constitution of the United States:

‘‘ARTICLE —
‘‘SECTION 1. After this article becomes op-

erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than
three times; no person who has been a Sen-
ator for more than three years of a term to
which some other person was elected shall
subsequently be elected as a Senator more
than once; and no person who has been a
Representative for more than a year of a
term to which some other person was elected
shall subsequently be elected as a Represent-
ative more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3715
In lieu of the matter proposed to be in-

serted, insert the following: ‘‘After this arti-
cle becomes operative, no person shall be
elected to a full term as a Senator more than
twice, or to a full term as a Representative
more than six times; no person who has been
a Senator for more than three years of a
term to which some other person was elected
shall subsequently be elected as a Senator
more than once; and no person who has been
a Representative for more than a year of a
term to which some other person was elected
shall subsequently be elected as a Represent-
ative more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
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within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3716
In lieu of the matter proposed to be in-

serted, insert the following ‘‘After this arti-
cle becomes operative, no person shall be
elected to a full term as a Senator more than
twice, or to a full term as a Representative
more than six times; no person who has been
a Senator for more than three years of a
term to which some other person was elected
shall subsequently be elected as a Senator
more than once; and no person who has been
a Representative for more than a year of a
term to which some other person was elected
shall subsequently be elected as a Represent-
ative more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3717
Strike all after the first word and insert

the following: ‘‘instructions to report the
resolution back to the Senate forthwith with
an amendment as follows: two-thirds of each
House concurring therein), That the following
article is proposed as an amendment to the
Constitution of the United States:

‘‘ARTICLE —
‘‘SECTION 1. After this article becomes op-

erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than six
times; no person who has been a Senator for
more than three years of a term to which
some other person was elected shall subse-
quently be elected as a Senator more than
once; and no person who has been a Rep-
resentative for more than a year of a term to
which some other person was elected shall
subsequently be elected as a Representative
more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3718
In lieu of the matter proposed to be in-

serted, insert the following: ‘‘After this arti-
cle becomes operative, no person shall be
elected to a full term as a Senator more than
twice, or to a full term as a Representative
more than three times; no person who has
been a Senator for more than three years of
a term to which some other person was elect-
ed shall subsequently be elected as a Senator
more than once; and no person who has been
a Representative for more than a year of a
term to which some other person was elected
shall subsequently be elected as a Represent-
ative more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3719
In lieu of the matter proposed to be in-

serted, insert the following: ‘‘After this arti-
cle becomes operative, no person shall be
elected to a full term as a Senator more than
twice, or to a full term as a Representative
more than three times; no person who has
been a Senator for more than three years of
a term to which some other person was elect-
ed shall subsequently be elected as a Senator
more than once; and no person who has been
a Representative for more than a year of a
term to which some other person was elected
shall subsequently be elected as a Represent-
ative more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occur-
ring before ratification of this article shall
be taken into account when determining eli-
gibility for election under section 1.’’.

AMENDMENT NO. 3720

Strike all after the first word and insert
the following: ‘‘instructions to report the
resolution back to the Senate forthwith with
an amendment as follows: two-thirds of each
House concurring therein, That the following
article is proposed as an amendment to the
Constitution of the United States:

‘‘ARTICLE —

‘‘SECTION 1. After this article becomes op-
erative, no person shall be elected to a full
term as a Senator more than twice, or to a
full term as a Representative more than
three times; no person who has been a Sen-
ator for more than three years of a term to
which some other person was elected shall
subsequently be elected as a Senator more
than once; and no person who has been a
Representative for more than a year of a
term to which some other person was elected
shall subsequently be elected as a Represent-
ative more than five times.

‘‘SECTION 2. This article shall be inoper-
ative unless it shall have been ratified as an
amendment to the Constitution by the legis-
latures of three-fourths of the several States
within eight years from the date of its sub-
mission to the States by the Congress.

‘‘SECTION 3. No election or service occuring
before ratification of this article shall be
taken into account when determining eligi-
bility for election under section 1.’’.

f

THE IMMIGRATION AND NATION-
ALITY ACT AMENDMENT ACT OF
1996

ABRAHAM (AND OTHERS)
AMENDMENT NO. 3721

(Ordered to lie on the table.)
Mr. ABRAHAM (for himself, Mr.

FEINGOLD, Mr. DEWINE, Mr. INHOFE,
and Mr. LIEBERMAN) submitted an
amendment intended to be proposed by
them to the bill (S. 1664) to amend the
Immigration and Nationality Act to in-
crease control over immigration to the
United States by increasing border pa-
trol and investigative personnel and
detention facilities, improving the sys-
tem used by employers to verify citi-

zenship or work-authorized alien sta-
tus, increasing penalties for alien
smuggling and document fraud, and re-
forming asylum, exclusion, and depor-
tation law and procedures; to reduce
the use of welfare by aliens; and for
other purposes; as follows:

Strike sections 111–115.

f

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs be authorized to meet
during the session of the Senate on
Tuesday, April 23, 1996, to conduct a
hearing about the status of assets held
in Swiss banks deposited by European
Jews and others in the years preceding
the Holocaust.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the Com-
mittee on Commerce, Science, and
Transportation be allowed to meet dur-
ing the Tuesday, April 23, 1996 session
of the Senate for the purpose of con-
ducting a hearing on the reauthoriza-
tion of the Consumer Product Safety
Commission.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENVIRONMENT AND PUBLIC
WORKS

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the full
Committee on Environment and Public
Works be granted permission to con-
duct a hearing Tuesday, April 23, at
9:30 a.m., Hearing Room (SD–406), on S.
1285, the Accelerated Cleanup and Envi-
ronmental Recovery Act of 1996
(‘‘Superfund’’), as modified by an
amendment in the nature of a sub-
stitute, Senate Amendment Number
3563, dated March 21, 1996.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Tuesday, April 23, 1996, at
11:00 a.m. to hold a hearing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON INDIAN AFFAIRS

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the Com-
mittee on Indian Affairs be authorized
to meet to conduct a mark up during
the session of the Senate on Tuesday,
April 23, 1996 on the committee’s letter
to the Senate Committee on the Budg-
et containing the committee’s budget
views and estimates on the President’s
budget request for fiscal year 1997 for
Indian programs. The business meet-
ing/mark up will be held at 9 p.m. in
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room 485 of the Russell Senate Office
Building.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON THE JUDICIARY

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the Com-
mittee on the Judiciary be authorized
to meet during the session of the Sen-
ate on Tuesday, April 23, 1996, at 10
a.m. to hold a hearing on ‘‘Proposed
Constitutional Amendment To Estab-
lish a Bill of Rights for Crime Vic-
tims’’.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the Com-
mittee on Labor and Human Resources
be authorized to meet during the ses-
sion of the Senate at 9:30 a.m., Tues-
day, April 23, 1996, for a hearing on
organ tissue donation awareness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON SMALL BUSINESS

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the Com-
mittee on Small Business be authorized
to meet during the session of the Sen-
ate for a hearing on Tuesday, April 23,
1996, at 10 a.m., in room 428A of the
Russell Senate Office Building, to con-
duct a hearing entitled ‘‘Keeping Up
With the Trend: Issues Affecting Home-
Based Business Owners.’’

The PRESIDING OFFICER. Without
objection, it is so ordered.

SPECIAL COMMITTEE ON AGING

Mrs. KASSEBAUM. Mr. President, I
ask unanimous consent that the Spe-
cial Committee on Aging be authorized
to meet during the session of the Sen-
ate on Tuesday, April 23 at 10 a.m., to
hold a hearing to discuss Alzheimer’s
disease.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

ADDITIONAL STATEMENTS

EARTH DAY

∑ Mr. BURNS. Mr. President, I rise
today with my colleagues to recognize
April 22, 1996, as Earth Day.

On their 1804 expedition through my
present day State of Montana,
Meriwether Lewis and William Clark
wrote of the abundant game, vast hori-
zons, shining mountains and crystal
clear streams littered with rainbow
and cutthroat trout.

Today the Treasure State remains
largely unchanged. As stewards of the
land, Montana’s farmers realize the im-
portance of sound conservation meth-
ods in cultivating the soil. Montana
ranchers have employed grazing prac-
tices that renew healthy foragable
grasslands.

In an effort to increase the sustain-
ability of Montana’s ranges, Montana
stockgrowers with grazing lands
around Fleecer Mountain just south of

Butte and in the Wall Creek area near
Ennis participate in a rotational graz-
ing practice that utilizes and stimu-
lates healthier forage on state lands.

This new grazing practice ensures
that livestock and wildlife alike will
have access to healthy forage without
overgrazing lands managed by the
Montana Fish, Wildlife, and Parks De-
partment.

This effort of cooperation is just one
example of what can be accomplished
when local decisions are made in place
of those coming out of Washington, DC.
It is another piece of evidence that
Montanans make sound environmental
decisions compared to what has been
mandated at a Federal level.

I believe we need to protect our envi-
ronment. Generations of Montanans
have made their living off the land and
in return have learned to reap the ben-
efits of preserving the land.

I greatly appreciate the environ-
mental beauty of Big Sky Country, and
I want my children and grandchildren
to be able to appreciate it in the same
way I have been able to. ∑

f

DOCTORS WILLING TO ACCEPT
MEDICAID PATIENTS

Mr. BAUCUS. Mr. President, I would
like to call to your attention to the ex-
traordinary generosity of a few out-
standing citizens in my home State.
Dr. James Elliot, Dr. Rae Johnston,
and Dr. Van Kirke Nelson treated more
Medicaid patients than any other doc-
tors in Montana. These doctors are
willing to accept Medicaid patients—
and lots of them—even though they
know that Medicaid will reimburse
only a fraction of what a private insur-
ance company would pay.

I want to publicly thank these doc-
tors for their dedication to the medical
profession and for helping people who
depend on Medicaid. Dr. Elliot, Dr.
Johnston, and Dr. Nelson are willing to
make sacrifices for the benefit of oth-
ers. We can learn from their benevo-
lence and their valuable community
service.

On average, Medicaid pays only 70
percent of what a doctor charges. The
doctor is forced to either swallow the
cost, or choose not to see Medicaid pa-
tients. This is what makes physicians
like Dr. Elliot, Dr. Johnston, and Dr.
Nelson so special.

For example, Dr. Elliot averages a
staggering caseload of 40 to 60 patients
a day, not counting the trips he makes
to the emergency room. In 1995, he
treated more Medicaid patients than
any other doctor in Montana. His Med-
icaid caseload was so high that the
State audited him a few years ago. The
State not only found no evidence of im-
proprieties, they also found that Dr.
Elliot charges less than average for
most services.

And listen to Dr. Nelson, a personal
friend of mine, describe his Medicaid
patients to the Daily Inter Lake:

These are real people who may be on tough
luck—

He explains,—
people struggling to make ends meet on low-
paying jobs, and single mothers with little
income. These are the sons and daughters of
a lot of my friends.

So when the Senate debates legisla-
tion concerning Medicaid, I urge you to
remember these outstanding citizens—
these doctors who are willing to make
sacrifices in order to assure that ‘‘peo-
ple on tough luck’’ receive the health
care they deserve. Dr. Elliot, who
serves Medicaid recipients in the Havre
area; Dr. Johnston, a Missoula area
physician; and Dr. Nelson of Kalispell,
whose daughter and daughter-in-law,
both physicians, will probably continue
the tradition of caring for underprivi-
leged patients, deserve our admiration.
The State of Montana is indebted to
them, and to all the physicians in my
State who serve Medicaid patients, re-
gardless of their income or ability to
pay. I am proud to commend them be-
fore the U.S. Senate today.

f

WELCOME TO MICHIGAN
CONSTITUENTS

∑ Mr. ABRAHAM. Mr. President, I rise
today to welcome a large group of
Michigan constituents who have come
here to Washington, DC, to express
their opinions on the recent violence in
Lebanon. I was pleased to be able to
welcome them to the Senate this morn-
ing and host them for morning coffee
prior to their planned events for the
day.

Mr. President, this group comes here
today with very deep sentiments and
emotions about this issue. In fact
many of them have family or friends
who have lost their loved ones in the
tragic bombing of the U.N. shelter in
Qana. I share their deep sentiments
and support the overall message of the
urgency of an immediate end to this
bloodshed in the form of a cease-fire
and the need to deliver humanitarian
aid to the refugees in Lebanon.

As I have been reiterating the past 2
days on the floor of the Senate, I urge
the administration to persist in trying
to negotiate a cease-fire in this region
and to bring an end to the hostility im-
mediately. The resulting peace will
benefit everyone, but especially those
innocent civilians and refugees in Leb-
anon, who have been most affected by
the violence.∑

f

IN MEMORY OF JUDGE WILL

∑ Ms. MOSELEY-BRAUN. Mr. Presi-
dent, today, there is a memorial serv-
ice for Judge Hugh Will, a distin-
guished Illinois jurist and active hu-
manitarian, who died in December
after a long and productive career. Un-
fortunately, my Senate duties prevent
me from being in Illinois to share my
memories of Judge Will with his fam-
ily, friends, and colleagues, so I would
like to take this opportunity to express
my gratitude for his many contribu-
tions and my sense of loss at his pass-
ing.
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Judge Will had a long history of pub-

lic service. Upon graduation from Uni-
versity of Chicago Law School in 1937,
Judge Will came to Washington, work-
ing at the Securities and Exchange
Commission, and then the Department
of Justice. When the United States en-
tered World War II, he served as chief
of the Office of Strategic Services
counterespionage branch in Europe.
His country awarded him a Bronze Star
for his work in organizing counter-
intelligence groups, which handled cap-
tured German agents. In 1946, he re-
turned to Chicago, first working at the
firm of Pope & Ballard, and then be-
coming a partner at Nelson, Boodell &
Will, where he worked until 1961, when
President Kennedy appointed him to
the Federal bench.

Thousands of cases came before
Judge Will, all of which received the
same high level of careful attention.
His handling of complex, high profile
cases was widely renowned, but he de-
rived as much pleasure and satisfaction
from smaller cases, where he provided
solutions for the problems of ordinary
people. He considered judging to be an
art form, comparing the perfect trial to
the perfect symphony. And what a con-
ductor he was! No jurist, in any court,
engendered the respect and admiration
commanded by Hugh Will. He was at
once a judges’ judge and a ‘‘people per-
son.’’ His extraordinary intellect could
at times be astonishing, but his over-
arching humanity was so much a part
of his approach to the law that liti-
gants were forewarned not to expect
special interests ever to overcome the
public good. He was a patriot, who re-
tained an optimistic vision of America.
That vision guided a consistent search
for a living Constitution which kept
faith with the highest ideals of our Na-
tion. Had timing and opportunity been
otherwise, Hugh Will would have dis-
tinguished himself and honored his
country by serving on the Supreme
Court of the United States.

Judge Will’s contributions to the ju-
diciary do not end with his case law.
He pioneered the use of innovative ad-
ministrative procedures, such as estab-
lishing a final pretrial order now used
in courts nationwide. His guiding hand
helped many budding jurists at the
onset of their careers. He served as a
mentor for many judges and partici-
pated in seminars for newly appointed
jurists for over 20 years. Finally, he
served as lead plaintiff in a class-ac-
tion lawsuit, challenging the congres-
sional withholding of cost-of-living ad-
justments due to judges under Federal
law. In 1980, the Supreme Court decided
Will versus U.S. in favor of the judges,
protecting the Constitutional separa-
tion of powers our Founding Fathers
intended.

Judge Will was also active in the
community, serving on dozens of com-
mittees and boards of directors
throughout his career, and receiving
numerous honors and awards, including
the Clarence Darrow Humanitarian
Award in 1962. In 1991, he received one

of the highest honors available to
judges, the Edward J. Devitt Distin-
guished Service to Justice Award, be-
stowed by judges across the country to
the Nation’s outstanding jurists.

Judge Will also showed strength in
times of personal adversity. When his
beloved daughter died in 1982 at age 39,
Judge Will founded the Wendy Will
Case Cancer Fund. The fund has dis-
tributed over $1.5 million to cancer re-
searchers, in the hope that they may
someday put an end to the suffering ex-
perienced by cancer victims and their
survivors.

Judge Will has served in many ways,
he will be sorely missed by all. How-
ever, his legacy of service will live on,
through his deeds, and most impor-
tantly through the people whose lives
he has touched.

I will miss him. He reached out to
me, when I was just starting a career
in the law, and became a mentor to me.
Upon my election to the Senate, he
sought to help me get established in
the best traditions of this body.∑

f

RECOGNITION OF THE SUNNYSIDE
SCHOOL DISTRICT VOLUNTEER
PROGRAM

∑ Mr. GORTON. Mr. President, today I
would like to recognize the Sunnyside
School District’s volunteer program for
its dedication to the enrichment of the
lives of children in Washington State.

I applaud the effort and enthusiasm
of the many members of our commu-
nity working to ensure a bright future
for our children, and I believe the inno-
vative and resourceful programs devel-
oped by educators and community
members deserve more recognition. In
January 1994, I began recognizing out-
standing school programs through the
U.S. Senate Award for Excellence in
Education. The 300 volunteers who self-
lessly dedicate their time to the chil-
dren of the Sunnyside School District
deserve such recognition.

Whether working one-on-one with
children in academic subjects, helping
on the playground, or sharing their tal-
ents and hobbies, the volunteers for the
Sunnyside School District can be found
assisting in every aspect of school op-
erations. During the 1994–95 school
year, these volunteers gave 37,226 hours
of service to the district. This kind of
partnership between families, commu-
nity members and schools has made
Sunnyside School District a leader in
promoting a health learning environ-
ment for its students.

I hope their vision of excellence in
education serves as an example to oth-
ers in Washington State and the rest of
the country.∑

f

ROBERT DONOVAN

∑ Mr. DODD. Mr. President, I wanted
to take a few moments today to com-
memorate the life of Robert Donovan,
President of ABB Incorporated, who so
tragically perished with Commerce
Secretary Ron Brown in Croatia.

Over the past few weeks, the Nation
has come together in an outpouring of
support and remembrance for the life
of Commerce Secretary Ron Brown.

And deservedly so. Ron Brown was a
great American who faithfully, and
with quiet dignity, served his country
and his party.

But, we must not forget those in our
own community who were taken away
from us on that wind-swept mountain
in Croatia.

Robert Donovan, as well as all the
others who were killed, deserve our
special praise and commemoration be-
cause they died while on a humani-
tarian mission of mercy.

Robert Donovan didn’t have to travel
to the Balkans. He certainly could
have stayed in Connecticut. But, Rob-
ert Donovan believed, as did everyone
else on that plane, that in the global
economy of the 21st century, Ameri-
cans have a need and a responsibility
to reach beyond their borders.

And, what’s more, he believed the
business community had a solemn obli-
gation to do all it could to help those
nations that are in the midst of the dif-
ficult process of rebuilding and rec-
onciliation.

Some may cynically suggest that
Robert Donovan and the other business
leaders who traveled to Croatia were
interested only in a financial bottom
line. But one doesn’t journey to Bosnia
to make money.

Robert Donovan went to the Balkans
because he believed that the dynamism
of American business could help bring
lasting peace to regions that for years
knew only violence and hatred.

And he believed that his efforts could
make a real difference in healing the
lingering anguish of ethnic violence.

This spirit of altruism was evident in
everything that Robert Donovan did.

At a time when pundits and politi-
cians alike have made corporate CEO’s
Public Enemy No. 1, Robert Donovan
proved the stereotype wrong. He was a
man who remained strongly committed
and loyal to his workers and his com-
pany.

He was as comfortable dealing with
ABB employees, either in the work-
place or running in the neighborhoods
around this plant as he was dealing
with international wheelers and deal-
ers.

And his generosity spread beyond the
workplace. He took an active, personal
interest in helping out at the 1995 Spe-
cial Olympics World Games in New
Haven.

But, Robert Donovan was a man who
didn’t hesitate from taking on difficult
tasks and that was never more obvious
than on his last mission to the Bal-
kans.

And, while I know this is a difficult
time for Robert Donovan’s friends,
family and colleagues, it is important
to remember that last mission and all
the tireless work that he did on behalf
of ABB, his family, and his country.
It’s that enduring legacy that we must
all remember in this time of tragedy.
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My thoughts and prayers remain

with his wife Margaret, and his chil-
dren Kevin and Kara.

CLAUDIO ELIA

Mr. President, I also wanted to take
a few moments to remember another
Connecticut resident who tragically
perished with Commerce Secretary
Brown in Croatia—Claudio Elia, of
Greenwich, CT, who was chairman and
CEO of Air & Water Technologies Corp.

Like Ron Brown and all the others
who died in Croatia, Claudio Elia was
on a solemn mission of mercy and he
deserves particular recognition from
this body.

Claudio Elia came to this country
from Italy and took advantage of the
vast economic opportunities available
to all Americans. He started his busi-
ness career in 1968 at the Boston Con-
sulting Group and from there he quick-
ly worked his way up the corporate
ladder.

In fact, Elia’s value at Air & Water
Technologies was so significant that it
took three top executives to replace
him.

But, as Claudio Elia reveled in the
economic opportunities that he re-
ceived in his country, he traveled to
Bosnia so that others would realize the
same opportunities.

Claudio Elia didn’t have to travel to
the Balkans. There are excellent busi-
ness opportunities elsewhere. But,
Claudio Elia recognized that in the
global economy of the 21st century,
Americans must often look beyond its
borders for new possibilities.

One of Claudio Elia’s former class-
mates said at his funeral that: ‘‘His
presence on that flight was vintage
Claudio. He was constantly pushing the
envelope, looking for new opportuni-
ties and business relationships.’’

And those words were most true on
the final mission of his life to the
former Yugoslavia. He believed that
American businessmen have an obliga-
tion to play a role in helping nations
that are on the difficult journey to-
ward peace.

There are those who have cynically
insinuated that Claudio Elia and the
other business leaders who traveled to
Croatia were interested more in their
financial bottom line then the well-
being of the Bosnian people. Well, as I
said before, one doesn’t journey to
Bosnia to make money.

I believe that Claudio Elia and every-
one else on that flight ventured to the
Balkans because they shared the vision
of Ron Brown.

They believed that through the
machinations of the free market they
could make a real difference in the
lives of the Bosnian, Serb, and Cro-
atian people. They understood that
even though peace had been achieved,
the chance for a real and lasting peace
would depend on all peoples having the
same opportunity for a brighter future.

Claudio Elia took with him to the
Balkers who unquenchable spirit of
American optimism and idealism that
has infused our Nation for 220 years.

That spirit was as evident when he
was in the boardroom or on an overseas
mission, as it was when he was sailing
his yacht in the Long Island Sound or
dealing with his employees in the same
manner he dealt with everyone else.

Claudio Elia was a man who didn’t
hesitate from taking on difficult tasks
and that was never more obvious than
on his last mission to the Balkans.

And, while I know this is a difficult
time for Claudio Elia’s friends, family
and colleagues, it is important to re-
member that last mission and all the
tireless work that he did on behalf of
his family, and his country.

My thoughts and prayers remain
with his wife Susan and his children
Christine and Marc.∑

f

CONGRATULATING THE NAACP ON
THE OCCASION OF ITS 41ST AN-
NUAL FREEDOM FUND DINNER

∑ Mr. ABRAHAM. Mr. President, I rise
today to congratulate and extend warm
greetings to the Detroit chapter of the
National Association for the Advance-
ment of Colored People [NAACP] on
the occasion of its 41st Annual Free-
dom Fund Dinner, to be held on April
28.

The struggles of the NAACP have had
an immeasurable impact on local, na-
tional, and world events, advancing
educational, housing and employment
opportunities for America’s voiceless.
The Detroit chapter of this organiza-
tion in particular has shown a commit-
ment to both local and national action
in the interests of its neighbors and
community. The rewards of these ef-
forts are shared by all throughout
Michigan and our entire Nation.

Of course, Mr. President, we must
continue to pursue every means by
which to improve the quality of life for
all Michigan residents. Ensuring that
all of our citizens share in the resur-
gence of Michigan as a national and
world leader is an important priority
to me, as it is to the Detroit NAACP.
My voice echoes with the many mem-
bers and supporters of the Detroit
NAACP in their calls for more jobs,
better schools, and safer communities.

It is clear to me that the NAACP
stands, as it always has stood, for self-
determination, hard work, and leader-
ship. I think Frederick Douglass best
captured this philosophy when he said:
‘‘The whole history of the progress of
human liberty shows that all conces-
sions yet made to her August claims
have been born of earnest struggle. . .
If there is no struggle there is no
progress.’’

I am sure that all concerned citizens
who hope and pray for a unified Amer-
ica where we can celebrate opportunity

and justice join me in extending our
sincere best wishes to the Detroit chap-
ter of the NAACP.∑

f

ORDERS FOR WEDNESDAY, APRIL
24, 1996

Mr. DOLE. Mr. President, I ask unan-
imous consent that when the Senate
completes its business today, it stand
in adjournment until the hour of 9:30
a.m., Wednesday, April 24; further, that
immediately following the prayer, the
Journal of the proceedings be deemed
approved to date, no resolutions come
over under the rule, the call of the cal-
endar be dispensed with, the morning
hour be deemed to have expired, and
there be a period for the transaction of
morning business until the hour of 10
a.m., with Senators permitted to speak
therein for 5 minutes each, with Sen-
ator HATCH to speak for up to 15 min-
utes; further, that the Senate then im-
mediately resume consideration of S.
1664, the immigration bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

PROGRAM

Mr. DOLE. Mr. President, for the in-
formation of all Senators, the Senate
will resume consideration of the immi-
gration bill tomorrow at 10 a.m. Roll-
call votes are expected in relation to
the immigration bill during Wednes-
day’s session. It is also expected that
the House will complete action on a
short-term continuing resolution to-
morrow. Therefore, I would expect the
Senate to consider that appropriations
matter when it is received from the
House. Additional rollcall votes can
therefore be expected during Wednes-
day’s session of the Senate. The Senate
may also be asked to turn to any other
legislative items that can be cleared
for action.

I hope to complete action on the im-
migration bill this week. So we will see
what we can accomplish tomorrow.
Senator SIMPSON is prepared to pro-
ceed, and we will try to complete ac-
tion sometime late on Thursday. But
on Friday I think my colleagues on the
other side of the aisle have a con-
ference outside Washington. We are
going to try to accommodate them.

f

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. DOLE. Mr. President, if there be
no further business to come before the
Senate, I now ask that the Senate
stand in adjournment under the pre-
vious order.

There being no objection, the Senate,
at 6:27 p.m., adjourned until Wednes-
day, April 24, 1996, at 9:30 a.m.
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TRIBUTE TO STEPHEN FLATOW

HON. DICK ZIMMER
OF NEW JERSEY

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. ZIMMER. Mr. Speaker, I rise today to
honor Mr. Stephen Flatow, who will be the
grand marshall of the Israel Independence
Day Parade in Flemington, NJ, on Wednes-
day, April 24, 1996.

Stephen has suffered a tragic loss—his 20-
year-old daughter was killed in a bus bombing
in the Gaza Strip last year. Alisa Flatow has
gone to Israel to continue the religious studies
that were so important to her and her Jewish
faith when a suicide bomber drove his car into
the bus carrying Alisa and other students to a
vacation spot near the Red Sea.

Although his loss was devastating and irre-
placeable, Stephen Flatow has been able to
help other families by giving speeches and at-
tending events to talk about the tragic bomb-
ings that occur in Israel all too frequently and
to raise money for the Alisa Flatow Memorial
Fund to help send young Jews to Israel to
continue their religious studies.

Stephen will be the grand marshall at this
parade to celebrate Israel’s 48th birthday, to
express Jewish solidarity with Israel, and to
show support for the more than 1,000 people
who have been injured or killed in terrorist at-
tacks in Israel.

I would like to take this opportunity to join
the Jewish community, the parade participants
and the members of the Flemington Jewish
Center in honoring Stephen Flatow. His faith
and courage have helped him through this
tragedy and allowed him to educate and help
others. He is well deserving of the honor to
serve as grand marshall of the Salute to Israel
Parade this week.
f

TRIBUTE TO THE MEMBERS OF
THE GIRL SCOUTS OF OUR LADY
OF CHARITY AND LINCOLN
SCHOOLS

HON. WILLIAM O. LIPINSKI
OF ILLINOIS

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. LIPINSKI. Mr. Speaker, I rise today to
pay tribute to a group of outstanding young
women from my district who are a credit to the
Girl Scouts and their community.

Ten members of the troop based at Our
Lady of Charity and Lincoln Schools in Cicero,
IL were recently recognized for their good
works with two different religious awards.

Chantel Bruno, Nicole Grimes, and Lindsay
Pisarczyk were honored with the Marion
Award during a ceremony at Holy Name Ca-
thedral in Chicago. Christine Braun, Trisha
Esparza, Emilia Huerta, Dalese White, Laura
Vietmeyer, and Rose Villareal received the ‘‘I
Live My Faith’’ award at a ceremony in our
Lady of Charity Church in Cicero.

Among the girls’ activities was a Christmas
party they organized at a local nursing home,
including preparing treats to meet the special
dietary needs of residents.

Mr. Speaker, I commend these outstanding
Girl Scouts on these honors, and extend to
them my best wishes for the future.
f

NATIONAL CRIME VICTIMS WEEK

HON. BENJAMIN A. GILMAN
OF NEW YORK

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. GILMAN. Mr. Speaker, April 21 through
April 27 has been designated as National
Crime Victims Week. I was pleased to partici-
pate in the commemoration of this important
observance yesterday by attending a tree
planting and memorial ceremony in our Or-
ange County Park in Montgomery, NY.

Too often, victims are forgotten or over-
looked by society in its efforts to combat vio-
lent crime. The search for justice and the pun-
ishment of criminals frequently takes prece-
dence over compassion and support for the
victims they violated. Justice, however, in-
cludes the assistance of victims as well as the
punishment of criminals. Promotion of victim
awareness and the provision of necessary
services to those caught in crime’s way are
vital components of our outlook toward crime.

I thank Dimitrios Lambros and Patty Bodnar
of MADD, as well as the Orange County Pro-
bation Department, for sponsoring yesterday’s
ceremonies. I also commend the Rape Crisis
Services, Survivors of Homicide Victims, Or-
ange County Safe Homes, Stop DWI, and all
the other victims’ groups who were in attend-
ance. Each of these volunteer organizations
perform a valuable service by highlighting the
plight of all those victimized by crime, be it
violent or otherwise. Through compassionate
counseling and sensitive assistance, these
nonprofit groups help people overcome the
trauma and human suffering which often result
from violent crime.

This week I salute victims’ groups every-
where in their noble efforts to provide support
and assistance to all victims of crime.
f

IN OBSERVANCE OF EARTH DAY

HON. LOUIS STOKES
OF OHIO

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. STOKES. Mr. Speaker, it was just 1
year ago when this nation celebrated the 25th
anniversary of the original Earth Day. In the
time since last year’s observance, our Nation
has engaged in one of the most spirited de-
bates ever about the environment. What this
debate highlights is that there is a delicate bal-
ance between our Nation’s overall well-being
and the ecosystem in which we live. There

can be no doubt that protecting the environ-
ment is important—the health and economic
future of this country and its well being are de-
pendent upon this essential investment.

In my own city of Cleveland, we have much
to be proud about when we consider the enor-
mous gains the city has made with regards to
our natural resources. Cleveland now enjoys a
river and lake free from many pollutants and
hazards. In addition, the region was recently
advised by EPA that it now meets Federal
health-based ozone standards. For many
years it had not.

Unfortunately, despite the progress that we
have made to improve the environment across
the Nation, under the new leadership in Con-
gress, environmental progress and programs
are now in question. In fact, I worry that in
their efforts to enact the ‘‘Contract With Amer-
ica’’, our Republican colleagues seek to turn
back the clock on environmental achievements
by squandering this country’s precious natural
resources. A prime example of how low a pri-
ority the environment is on their agenda, the
GOP Contract With America did not even con-
tain the word environment. We know, how-
ever, of the contract’s proposal for sweeping
language calling for so-called ‘‘Regulatory Re-
form’’ that in fact would eliminate and cut back
proven and essential regulations designed to
protect the public health and environment.

Further, Mr. Speaker, as we celebrate Earth
Day, the Congress has yet to resolve the fis-
cal year 1996 appropriations bill for the Envi-
ronmental Protection Agency. The proposed
reductions to critical EPA programs were
among the key reasons that the President ve-
toed the bill when it was first passed by the
Congress—not to mention the fact that this
piece of legislation would roll back decades of
progress in environmental protection. I com-
mend the President for vetoing this bill.

However, even after all that the Democrats
in Congress and the administration have done
to safeguard the environment, the assault
against the environment is not over. While it
appears that additional funds may be provided
for the fiscal year 1996 EPA appropriations,
harmful language is still included. Further-
more, our Republican colleagues are still
pushing legislation that ultimately may reverse
many environmental regulations.

Mr. Speaker, Americans from all walks of
life have let us know loud and clear that re-
versing this nation’s progress toward clean
streams and lakes, clean air, safe drinking
water, food safety and other national environ-
mental goals is not acceptable. Let us heed
their call and enact genuine environmentally-
safe legislation this Congress.
f

IN COMMEMORATION OF EARTH
DAY 1996

HON. TOM LANTOS
OF CALIFORNIA

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996
Mr. LANTOS. Mr. Speaker, I rise today to

celebrate Earth Day 1996 with citizens from
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around the world. The first Earth Day in 1970
rallied over 20 million Americans from around
the country to learn about our environment.
Conceived by Senator Gaylord Nelson and or-
ganized by Dennis Hayes, Earth Day events
have featured some of the largest grassroots
mobilizations in U.S. history. These early
events helped create the modern environ-
mental movement and led directly to the first
environmental legislation—the Clean Air and
Clean Water Acts.

In the late 1980’s, Dennis Hayes decided it
was time to expand Earth Day internationally
and to renew environmental concern in the
United States. Earth Day is now a highly an-
ticipated annual event held in April that draws
upon the resources, concern, and energy of
countless individuals throughout our planet for
the critical purpose of preserving it.

Earth Day is a gentle reminder to all of us
that the environment is everyone’s issue.
Earth Day observance rekindles public com-
mitment, broadens the base of support for en-
vironmental programs, and encourages partici-
pation from every group, including the busi-
ness community. Earth Day is a successful
catalyst for ongoing environmental education,
action and change. Earth Day activities offer
important points of entry to address worldwide
environmental concerns as well as opportuni-
ties for individuals and communities to focus
on their local environmental problems.

Residents of my congressional district are
planning a variety of events under the direc-
tion of the Bay Area Action group. Some com-
munity gardens will host volunteer work par-
ties on Earth Day weekend while some res-
taurants will offer ‘‘Earth Day Meals.’’ These
events and efforts characterize a national will
to improve and protect our environment for
ourselves, our children, and our grandchildren.

There is clearly a hunger in our Nation
today, not only for more security or for more
economic opportunity, but also for something
which we can all be involved in that is larger
than ourselves and that will have a lasting and
positive impact. Reclaiming our rivers, our for-
ests, improving the quality of our air, and limit-
ing the volume of waste we generate, are the
causes of a committed generation of human
beings doing their part for the betterment of
our planet as a whole.

We are fighting a serious uphill battle, how-
ever. The new majority in Congress, this past
year, has turned its back repeatedly on our
environment. There is no question that this
has been the most antienvironmental Con-
gress in recent history and the blame, un-
doubtedly, falls squarely upon the shoulders of
the majority of this House. Let us not belittle
the meaning of Earth Day with phony rhetoric;
let us match the commitment from our citizens
with actions that safeguard our future.

Three decades ago, President Kennedy
said, ‘‘It is our task and our time in our gen-
eration to hand down, undiminished to those
who come after us, as was handed down to
us by those who came before, the natural
wealth and beauty which is ours.’’ It is time to
recommit ourselves to these same values that
originally made America unique.

The preservation of our environment is not
synonymous with erosion of the economy. It
does mean, however, that Congress has
tough choices to make. We cannot deny the
fact that Government has an important role in
helping to preserve the natural beauty of our
rivers, our forests, our mountains, our beach-
es, and our parks.

Earth Day reminds us that we share the air,
the water, the planet and our destiny with all
the people of the world. Our efforts must ex-
tend beyond our borders to help people in
poorer countries understand the effects of
their actions. Every country is interconnected;
a potential environmental catastrophe can af-
fect us all. That certainly is the message as
we come upon the 10th anniversary of the
Chernobyl disaster in Russia, at the same
time that we mark Earth Day. The United
States should lead the world by being a shin-
ing example.

Mr. Speaker, that is why I stand here today,
requesting the support of my colleagues. We
must never turn our back on our Nation’s envi-
ronment. I hope that the antienvironment trend
of this Congress can be overcome with tan-
gible legislation that recommits our Govern-
ment to protecting our environment.

Mr. Speaker, we can all learn from the mil-
lions of individuals who will participate in Earth
Day this year and years to follow. Ultimately,
it is through them that we must come to un-
derstand that part of our common responsibil-
ity to the future is preserving our environment
today. Let us not acquiesce to the defilement
of our environment; we must not let our inac-
tion serve as a precedent for emerging nations
throughout the world to ignore their role in pre-
serving it. There can be no greater legacy that
we leave behind for our children and grand-
children than a world secure in its commitment
to a healthy and environmentally sound future.
f

TRIBUTE TO WILLIAM C. CASSELL
ON THE OCCASION OF HIS RE-
TIREMENT FROM HEIDELBERG
COLLEGE

HON. PAUL E. GILLMOR
OF OHIO

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. GILLMOR. Mr. Speaker, it gives me
great pleasure to rise today to pay tribute to
an outstanding citizen from Tiffin, OH. Dr. Wil-
liam C. Cassell, president of Heidelberg Col-
lege has announced he will retire at the end
of this school year.

Dr. Cassell’s retirement marks the end of a
16 year era in Heidelberg’s development. In
1980, William Cassell became the 11th Presi-
dent of Heidelberg College, one of Ohio’s old-
est colleges. Under his leadership, the college
has made a significant turnaround, enjoying a
large increase in enrollment, the elimination of
huge deficits, and widespread recognition as a
leaders in innovation liberal arts and inter-
national education.

Heidelberg College is a selective, independ-
ent, liberal arts college situated atop College
Hill in Tiffin, OH. For 8 consecutive years, it
has been ranked as ‘‘One of America’s Best
Colleges’’ by U.S. News and World Report.

There is a saying about education that
brings President Cassell to mind. ‘‘When you
teach the people, you reap hundred harvests.’’
William Cassell, after a career of distinguished
service, should feel the deep satisfaction that
comes from creating the harvests of our fu-
ture. He has been a creative, innovative, and
reliable education leader. Over the years, he
has worked tirelessly to make the best pos-
sible use of Heidelberg’s resources for the
sake of the education of each student. In the

process, he has led a staff and an education
community that has mirrored his special sense
of dedication and service.

William Cassell’s commitment to education
has stretched far beyond Heidelberg’s cam-
pus. He was chosen by the former President
of the United States as one of 10 appointees
to the Advisory Council on the White House
Conference on Library and Information Serv-
ices. In 1988, the former Governor of Ohio ap-
pointed Cassell as one of nine members of
the Ohio Higher Education Facilities Commis-
sion. Internationally, Cassell is the Honorary
Royal Cousul General of Nepal. He was a
member of missions for American Manage-
ment Techniques to Indonesia and Jamaica,
and chief of a mission to Thailand. He is on
the executive committee of the International
Education of the American Council of Edu-
cation. Along the way, he has always earned
the respect and admiration of his peers in the
field.

I ask my colleagues to join me today in rec-
ognizing Dr. William Cassell on the occasion
of his retirement, and wish him, his wife
Jeanne, and their three children, Paul, Susan,
and David, all the best in the years ahead.

f

EARTH DAY 1996

HON. THOMAS J. MANTON
OF NEW YORK

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. MANTON. Mr. Speaker, I rise today in
recognition of Earth Day 1996. During this
Congress it is especially crucial to emphasize
the significance and purpose of this nationally
recognized day. Since 1970, this country has
set aside 1 day a year to highlight the impor-
tance of environmental conservation and pres-
ervation. But protecting the environment and
our national resources is not a once a year
project, it is about the way we choose to live
our lives.

Mr. Speaker, the nationwide recognition of
this day illustrates the overwhelming public
concern over how the natural and man-made
world should interact. While I support efforts to
relieve businesses of undue redtape, I believe
it is possible to do so without also reducing
protection of our air, water and other natural
resources. Although striking a balance is often
difficult, it is necessary for the long-term health
of both the environment and the economy.

As a Member of this esteemed body, I am
pleased with the role Congress has played
over the past 26 years. Passage of legislation
such as the Clean Water Act, Clean Air Act,
the Endangered Species Act, among others,
has been instrumental in cleaning our environ-
ment and protecting our valuable natural re-
sources. It is our responsibility as legislators to
continue to respond to the public and its prior-
ities through enactment and renewal of these
most important environmental laws.

Mr. Speaker, I am hopeful that this day will
be a reminder to Congress that the manage-
ment of our resources is of vital importance.
The decisions we make today will impact not
only our future, but all future generations.
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TRIBUTE TO OUR LADY OF THE

RIDGE’S FIFTH GRADE GIRLS’
BASKETBALL TEAM

HON. WILLIAM O. LIPINSKI
OF ILLINOIS

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. LIPINSKI. Mr. Speaker, I rise today to
pay tribute to an outstanding group of young
ladies from my district, the fifth grade girls’
basketball team of Our Lady of the Ridge
School in Chicago Ridge.

This squad of eight determined players won
the South Suburban Catholic Basketball
League title this season, the school’s first ever
championship. The girls combined strong re-
bounding, spirited defense, and relentless
hustle into a 14 win season.

Mr. Speaker, I congratulate coaches Brad
Grove and Mike Liston, as well as their play-
ers: Katie Pratl, Kellie Pratl, Jackie Grove,
Colleen Madej, Kelly Liston, Megan Liston,
Laura Dirschl, Katie Roe, and the ever so ac-
curate score keeper, Ron Pratl. I wish them
continued success on and off the court for a
job well done.
f

HONORING THE BEST OF RESTON
AWARD WINNERS FOR 1996

HON. THOMAS M. DAVIS
OF VIRGINIA

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. DAVIS. Mr. Speaker, it gives me great
pleasure to rise today to pay tribute to the in-
dividuals and businesses who are this years
winners of the Best of Reston Awards. The
Best of Reston Community Service Award was
created to recognize companies, organizations
and individuals who have made outstanding
contributions to community service, and/or
who have improved the lives of people in need
in Reston, VA.

Tom Bartelt for his 25 years of service to
the Greater Reston community through his
role as the television eyes and ears of the
community. As community program manager
for Warner Cable, Tom Bartelt was there at
the beginning, first as a volunteer, and then as
staff, covering events big and small. He also
helps local charities, giving selflessly of his
time and talents to encourage young people in
the broadcasting field and keeping community
television alive and directed in the right spirit.

James Cleveland for his unique and direct
impact on the quality of life in Reston and for
serving as a role model for others in his ap-
proach to community service. As a driving
force behind Mobile Land, Jim Cleveland has
created the atmosphere for corporate pride
and participation in support of civic causes as
demonstrated in Reston’s status as an inter-
nationally recognized example of excellence in
community planning. He has also dem-
onstrated a true sense of community and civic
affairs, including Greater Reston Arts Center,
YMCA of Metropolitan Washington, Washing-
ton Airports Task Force, Northern Virginia
Transportation Alliance and the Greater Res-
ton Chamber of Commerce. By both his posi-
tioning of Reston Land as a good corporate
citizen and through his own leadership role in
the community, Jim Cleveland has served the

social, artistic, and business fabric of the Res-
ton community.

Judy Duncan for her selfless dedication and
willingness to go above and beyond to serve
the needs for those in crisis through her Dun-
can Answering Service and the Herndon-Res-
ton F.I.S.H. (Friendly, Instant, Sympathetic
Help). Judy Duncan has been a key part of
F.I.S.H. for many years and has touched and
assisted hundreds of people during those
years. From her initial role as one needing
help during a medical crisis to being a volun-
teer to becoming the person who initiated a
way for others to receive help through an an-
swering service, Judy Duncan is one of the
quiet people who make things happen. When
a void developed, Judy created the Duncan
Answering Service to field the many calls
F.I.S.H. receives from those in need. On aver-
age, 75 to 100 calls are received daily and are
referred to appropriate agencies or individuals
to assist. For her role in volunteering and cre-
ating this selfless service, we honor Judy Dun-
can.

Lee A. Rau for years of consistent volunteer
and community involvement. Motivated by a
strong desire to give back, Lee has made a
lifetime commitment to making Reston a better
place. He is a longtime supporter of Reston
Interfaith and the Greater Reston Arts Center
and has served as President of the Board of
both organizations. He supported early efforts
to establish both Laurel Learning Center and
the Embry Rucker Community Shelter. Early
on, Lee recognized a need for more affordable
housing and he has worked tirelessly for over
20 years to see that it would be built. Cur-
rently and concurrently, he is taking a lead to
develop a permanent home for GRACE. Lee
Rau is a dedicated member of the community
and is honored for his work in many areas.

Patriot National Bank is honored for its role
as a good corporate citizen and for going be-
yond the purpose of a business to help, care
and contribute to the quality of life of all citi-
zens of the community, not just its customers.
Patriot National Bank has demonstrated its
commitment through many avenues: number
one provider of SBA loans in Reston area;
providing funding for the Market in the Woods;
providing below market funding for home-
owner’s associations and South Lakes High
School student bank; and encouraging service
on community boards and committees by its
officers and employees. The activities and out-
reach of Patriot National Bank, a ‘‘homegrown
bank,’’ have made Reston a better place to
live and work.

Reston Hospital Center for its role as a cor-
porate leader in community service and for its
commitment to improve the health of our en-
tire community by an extensive outreach pro-
gram of health and wellness. Since its incep-
tion, Reston Hospital Center has dem-
onstrated its concern for the welfare of others
in the community through active participation
in the United Way Campaign, American Heart
Association, area religious organizations,
Greater Reston Chamber of Commerce, Res-
ton Interfaith, Meals on Wheels, Reston
Triatholon, Red Cross blood drives. In 1995,
Reston Hospital Center provided millions of
dollars in taxes, charity and uncompensated
care to the community. The hospital employs
more than 800 area residents, have over 200
weekly volunteers and has a dedicated staff
which contributes to local high school health
care scholarship programs. More than 5,000

people benefited from screening and health
programs sponsored by the hospital in 1995.
As an integral part of the community, Reston
Hospital Center provides unsurpassed care
and reaches out to all citizens as an exem-
plary health care resource.

Reston Town Center Associates for further
developing Reston’s sense of community by
providing a vibrant place for people to come
together and for their support of worthy
causes. Reston Town Center Associates have
always been willing to offer a gathering place
and to support many groups who do volunteer
and non-profit work. They have improved the
quality of life of all members of the community,
especially the elderly and children through free
events such as Take-a-Break Concerts, the
Holiday Parade, Meet Me at the Movies, and
Mother’s and Father’s Day events. They have
supported many worthy causes such as
GRACE, Cystic Fibrosis, American Diabetes,
Reston Interfaith, Children’s Hospital and the
Multiple Sclerosis Society. More than
$309,385 has been raised for non-profit
groups. In addition, another $17,900 has been
donated to local non-profit groups by the Mobil
Foundation and the Mercury Foundation. In
1995 more than 5 million people visited Res-
ton Town Center.

Mr. Speaker, I know my colleagues join me
in honoring the ‘‘Best of Reston’’ Award win-
ners for all of their hard work in making their
community a better place to live.
f

HAIL TO THE ‘‘CHIEF’’

HON. RONALD V. DELLUMS
OF CALIFORNIA

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996
Mr. DELLUMS. Mr. Speaker, it brings me

sadness and honor to pay final tribute to
Charles Alfred ‘‘Chief’’ Anderson, the ‘‘father
of black aviation.’’ He died on Saturday, April
12, 1996, at his home in Tuskegee, AL, at the
age of 89. A premier aviator, the apex of his
career came in 1941 when Mrs. Eleanor Roo-
sevelt, the wife of President Franklin D. Roo-
sevelt, asked him to take her for a flight over
Tuskegee Institute, Alabama, against the tre-
mendous opposition of her entourage. Mrs.
Roosevelt risked her life with a Negro aviator
because she saw no reason why Negro men
could not fly. Shortly thereafter, Tuskegee was
selected to participate in a program with the
U.S. Army Air Corps to find out if Negro men
could measure up as military pilots. Their
records speak for themselves.

Anderson’s love for flying began at an early
age when he lived in Virginia. When he heard
there was an airplane in the vicinity, he would
run to see it. People said about him, ‘‘That
boy’s crazy. He’d have to be crazy to be think-
ing about flying.’’ To that, Chief replied: ‘‘I
thought they were the crazy ones.’’

For Anderson, getting a pilot’s license was
not easy. Anderson continuously ran into
clouds of racial prejudice. He was denied
entry to Drexel Institute Aviation School in
1920 because of his race. He was also told
‘‘no’’ by the Army which did not allow black pi-
lots before World War II. He finally found a
friend in Mr. Ernest Buehl, a German World
War I pilot, known as the Flying Dutchman,
who started an airport in Philadelphia, PA.
Under Buehl’s guidance and instruction, An-
derson finally received a transport license in
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1932, thus becoming the first black pilot to
hold an air transport license.

Chief’s constant companion was his dog, Yo
Yo, a mongrel who shared his love for flying.
Before his dog died, Anderson said, ‘‘He’s
smart. He can tell if a student is not flying
right. If a student is doing all right, YoYo lies
down. If the student makes a bad landing, Yo
Yo won’t fly with him again.’’

Chief Anderson was held in the highest re-
gard by his peers. Two of Anderson’s most fa-
mous students are Lt. Gen. Benjamin O.
Davis, Jr., who became commander of the
99th Pursuit Squadron and later the first black
Air Force general, and General Daniel ‘‘Chap-
pie’’ James, the first black four-star general.
During World War II, the 332nd Fighter Group,
comprised of our all black squadrons, and
under Colonel Davis’ command flew more
than 1,500 missions and destroyed 409
enemy aircraft. In more recent times, Air Force
Colonel Guion L. Bluford led black aviators
into space. Dr. Ronald McNair, a black Amer-
ican, died in flight aboard the orbiter Chal-
lenger. Today, there are countless thousands
of military, commercial, and civilian black pi-
lots—all of whom owe their presence in the
cockpit and other aviation-related jobs to the
undauntable character and perseverance of C.
Alfred ‘‘Chief’’ Anderson.

Mr. Anderson’s wife of 62 years, Gertrude,
died just over a year ago. I invite my col-
leagues to join me as I offer condolences to
his loving fmaily, including his sons, Charles
A. Anderson, Jr. of Chicago, and Alfred of Se-
attle; three grandchildren, and one great-
granddaughter. He will be greatly missed,
however his legacy will live on as a source of
inspiration for generations to come. I wish
Charles Alfred ‘‘Chief’’ Anderson ‘‘high flight.’’
f

TRIBUTE TO THE KNIGHTS OF CO-
LUMBUS, COUNCIL 155, WATER-
TOWN, MA

HON. JOSEPH P. KENNEDY II
OF MASSACHUSETTS

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. KENNEDY of Massachusetts. Mr.
Speaker, I rise today to pay tribute to the
Knights of Columbus, Council 155, of Water-
town, MA, who celebrate their centennial this
year. I would like to recognize the Watertown
Knights for their invaluable service to their
community.

The chapter was first granted its charter by
the Supreme Council on February 29, 1896.
They met at various locations until 1923 when
the council purchased the George H. Beynon
Estate in Watertown. After 38 years on this
site, in 1961, they replaced the building with
their current structure which could easily ac-
commodate the membership of 700 at the
time.

There has been a local square dedicated to
the proud members of the Knights of Colum-
bus, many of whom served our country during
World War I, and World War II as well as the
Korean and Vietnam conflicts.

The council has been instrumental in en-
couraging community involvement, including
youth activities such as baseball and a basket-
ball tournament. They have also worked with
the handicapped, sponsoring Special Olympics
and their annual Tootsie Roll Drive for handi-

capped Children. The council also proudly
sponsors many other charities too numerous
to list, including Project Literacy and the Walk
for Hunger.

Mr. Speaker, this is truly a great organiza-
tion of service, dedication, and honor and so
I ask my colleagues to join me in extending
best wishes to the Knights of Columbus,
Council 155, in Watertown, MA on this mo-
mentous centennial celebration.
f

IN SUPPORT OF DECENT WAGES
FOR WORKING AMERICANS

HON. LOUIS STOKES
OF OHIO

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. STOKES. Mr. Speaker, America needs
to live up to its pledge of being one nation that
will provide every American an opportunity to
earn a decent living. In today’s society there
can be no advancement without a decent job
and a decent wage. Under the leadership of
the current Republican majority, the Congress
has veered away from this pledge to working
Americans who are most in need of fair pay
for a job well done.

For months, Democrats have been pushing
for a modest 90-cent increase in the minimum
wage. When House Democrats called for a
vote on a reasonable increase in the minimum
wage on March 28, Republicans abused
House procedures to stop a Democratic effort
to increase the minimum wage.

For working Clevelanders, the proposed
Democratic minimum wage increase could
provide families as much as 7 months of gro-
ceries, a year of health care costs, 9 months
of utility bills or 4 months of housing. Despite
the fact that Republicans have pledged to fight
an increase in the minimum wage I will con-
tinue to fight for the raise in pay Clevelanders
deserve.

Mr. Speaker, in closing, we all should be
aware of the fact that it’s been 5 years since
America’s minimum wage workers got a raise.
The minimum wage provides reasonable living
for some of America’s most productive citi-
zens. The time has come for Members of
Congress to take this one small step toward
economic justice—raising the minimum wage.
f

THE CONGREGATION OF CHRIST
CHURCH, LUTHERAN OF SAN
FRANCISCO IS CELEBRATING
THE 25TH ANNIVERSARY OF THE
INSTALLATION OF PASTOR
DAVID ROHRER

HON. TOM LANTOS
OF CALIFORNIA

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. LANTOS. Mr. Speaker, I rise today, on
the 25th anniversary of the installation of Pas-
tor David Rohrer, to pay his tribute on his im-
pressive and extremely productive tenure as
pastor for Christ Church, Lutheran in my con-
gressional district in San Francisco and to
recognize his outstanding service to our
community.

Pastor Rohrer was born January 10, 1937,
in Richmond, CA. His commitment to the

Christian ministry has been nearly lifelong. He
was ordained into the Lutheran Church min-
istry in June, 1961, and since that time has
dedicated himself fully to his profession. Be-
fore his installation as senior pastor at Christ
Church, Lutheran in San Francisco in 1970,
he served as assistant pastor at Our Saviors
Lutheran Church in Sparks, NV.

Pastor Rohrer’s commitment to his con-
gregation and church bound him to the outside
community. His religious leadership outside of
Christ Church includes membership on the
board of directors of the Sunny View Lutheran
Home in Cupertino, CA, Pacific Lutheran Sem-
inary in Berkeley, CA, and the Lutheran Les-
bian and Gay Ministries. He has served sev-
eral terms as president of Sunny View Lu-
theran Home and is currently treasurer of the
Lutheran Lesbian and Gay Ministries. He was
elected and served as dean of the San Fran-
cisco Conference, Evangelical Lutheran
Church in America for 1993–94.

Pastor Rohrer has not shied away from
tackling the most controversial of issues
throughout his illustrious career. His leader-
ship in creating equal standing for gay and
lesbian clergy has earned him nationwide rec-
ognition. The opposition from his parent
church and hostility from his own congregation
could not dissuade or intimidate Pastor Rohrer
from his efforts.

The most telling mark of Pastor Rohrer’s
leadership and Christian compassion can be
found in the individual relationships he has
made with his congregation throughout the
years. He has been a pastor to over 600 peo-
ple, has baptized 172, and performed count-
less marriages. Pastor Rohrer has served his
community for the greater part of his life and
that is why it is especially befitting that on this
day the community has come together to
honor him as leader, a friend, and a fellow
human committed to the betterment of society
as a whole.

Mr. Speaker, on this day, when we
celebrate the 25 years of a remarkable career,
I ask my colleagues to join me in paying
tribute to Pastor David Rohrer for his
admirable acccomplishment and outstanding
determination.
f

IN CELEBRATION OF EARTH DAY

HON. BENJAMIN A. GILMAN
OF NEW YORK

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996
Mr. GILMAN. Mr. Speaker, Monday marked

the 26th anniversary of Earth Day. As a mem-
ber of the party of Teddy Roosevelt, the great
Republican who enlarged our national parks
and established our national wildlife refuges, I
am pleased to recall the great environmental
gains our country has made in cleaning up our
rivers, streams, and lakes.

Our waterways are one of our Nation’s most
important resources. They are an important
part of the surrounding ecosystem, providing
an important source of income to surrounding
communities and businesses, as well as pro-
viding potable drinking water for families and
communities. Acknowledging this, I voted
against the so-called Clean Water Act Amend-
ments due to its lack of Federal protection of
important water resources, and its rolling back
of nearly a decade of invaluable water protec-
tion resources.
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I know no better way of providing jobs in our

Hudson Valley, New York region than by ap-
proving a responsible Clean Water Act that
provides strong environmental protection and
the restoration of our natural water resources.
Relaxed water quality standards will jeopard-
ize many of our Nation’s largest industries, in-
cluding the $400 billion a year travel and tour-
ism industry and the $55 billion a year fishing
industry.

Similarly, we must not forget the air we
breathe, our most precious resource. No mat-
ter what our party affiliation we are not im-
mune from having to breathe clean air to sur-
vive. Air pollution has been linked to cancer,
birth defects, brain and nerve damage, and
long-term injury to our lungs and breathing
passages. Moreover, air pollution damages
our environmental surroundings. Tree, lakes,
and animals have been harmed by air pollu-
tion. Accordingly, Congress passed the Clean
Air Act Amendments of 1990 to improve our
air quality standards. I was pleased to be an
original cosponsor of that landmark legislation.

Today, we are rethinking our approach to
environmental policy. As has been reported by
my colleague, Representative SHERWOOD
BOEHLERT, ‘‘the first fruits of that re-evaluation
can be seen in the landmark conservation
section of the farm bill Congress passed last
month.’’

The farm bill has set aside billions of dollars
for conservation programs to assist farmers in
preserving wetlands and reducing agricultural
runoff. I would argue that this bill is one of the
most important environmental pieces of legis-
lation to come out of Congress since the
Clean Air Act Amendments of 1990.

We in the Congress must never forget the
need for clean air and water, as well as the
need to preserve our important natural re-
sources. More importantly, we should never
forget the great environmental gains we have
made during the past decade.

In recognition of Earth Day, let us all commit
ourselves in our own communities to do our
part. Together we can ensure that our environ-
ment will be a clean, safe, and beautiful place
for generations to come.
f

THE CALIFORNIA PACIFIC
MEDICAL CENTER

HON. RONALD V. DELLUMS
OF CALIFORNIA

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. DELLUMS. Mr. Speaker, I rise to ex-
press the profound appreciation felt by many
of my constituents for the transplant physician
team at the California Pacific Medical Center
[CPMC] in San Francisco.

The patients, their families, and their loved
ones through their organization, the CPMC
heart transplant support group, are gathering
today for their 11th Annual Heart to Heart
Gala. The gala celebrates their appreciation,
and their gratitude, for the work, the extraor-
dinary skill, and the love given by the CPMC
heart transplant team. They celebrate as a
way to acknowledge the gift of life and the gift
in the improved quality of life received as a re-
sult of heart transplant surgery, a truly lifesav-
ing procedure for many in the bay area. This
form of extension of life is so awesome that
there are few words that can adequately ex-

press their feelings of respect and gratitude for
the exceptional CPMC physicians and support
staff who have dedicated themselves to this
cause.

The first heart transplant at CPMC was per-
formed in January 1984. Since that time, 20 to
25 transplants have been performed each
year at CPMC, totaling over 250. The majority
of candidates who receive a transplant have
advanced disabling heart disease remediable
by no other known therapy. The CPMC trans-
plant physician staff, consisting of J. Donald
Hill, M.D., chairman of the department of car-
diac surgery; G. James Avery, M.D., trans-
plant surgeon; Ernest Haensslein, M.D., medi-
cal director, heart transplant service, and
James Hershon, M.D., director of the medical
surgical intensive care unit, are to be com-
mended for the exceptional skills, knowledge,
compassion, and tireless efforts they routinely
demonstrate while treating and caring for their
patients.

Although we are awed by the art of the
transplant process and recognize the trans-
plant team’s exceptional knowledge and tech-
nical abilities, it is apparent that the high es-
teem in which the patients and their families
hold this surgical team is due to the very spe-
cial attentiveness and the love that they give
throughout the arduous preoperation, oper-
ation and postoperation period. Such a com-
bination of attributes is indeed rare and must
be recognized.

It is therefore a privilege for me to join with
my constituents, and I invite you to join us, in
recognizing, saluting, and honoring this excep-
tional group of professionals today.

f

TRIBUTE TO ROSE AND CHARLES
MATT ON THEIR 61ST ANNIVER-
SARY AND 85TH BIRTHDAYS

HON. WILLIAM O. LIPINSKI
OF ILLINOIS

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. LIPINSKI. Mr. Speaker, I rise today to
pay tribute to two people in my district who
made, and have kept, a lifetime commitment
to one another, Rose and Charles Matt of Riv-
erside, IL.

The Matts recently celebrated their 61st
wedding anniversary and their 85th birthdays
with family and friends at a local restaurant.
They were married June 16, 1934, at Mary
Queen of Heaven Church in Cicero, IL. Over
the years, the Matts have been active in the
local business community and involved in civic
affairs.

The Matts opened a successful appliance
store and two bowling alleys in Cicero. In ad-
dition, Mr. Matt served as a member of Morton
High School District Board and is a past presi-
dent of the Cicero Rotary Club. Mrs. Matt is a
past president of her church’s Alter and Ro-
sary Society.

Mr. Speaker, I congratulate the Matts on 61
years of commitment to each other and their
community, and wish them many more years
of wedded bliss.

EARTH DAY

HON. PAUL E. GILLMOR
OF OHIO

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. GILLMOR. Mr. Speaker, as the House
was not in formal session on April 22, Earth
Day, I wanted to take the floor and talk about
the importance of protecting the environment.
While I recognize this day was used by many
to feign interest in appearing ‘‘Green,’’ not to
mention fund raise, I think it is time to cast
aside the ‘‘sound-bites’’ and have an honest
and open discussion about the best way to im-
prove our environment.

While some people planted trees, posed for
pictures with fuzzy birds, or made fiery
speeches set against a scenic backdrop, it
takes more than symbolism and scorecard
votes to make our environment safe. Even
though Russell Peterson of the National Audu-
bon Society coined the phrase ‘‘Think Glob-
ally, Act Locally,’’ our national environmental
policy has been void of local control, flexibility,
or involvement. We need the efforts and input
of every thoughtful and concerned person to
move environmental protection from the
sloganeering stage to a daily reality.

Several times during this Congress, we
have been presented with legislation in which
it has been suggested that passing these bills
would improve the environment. Now, without
commenting on the merits of these bills, I want
to suggest that many of them were dismissed
out of hand because they did not follow a ‘‘tra-
ditional’’ protocol for environmental protection,
greater regulation and/or use of expensive
technology. This development troubles me in
that collegiality of thought is continuing to be
sacrificed on this issue.

Many here in Congress, on both sides of
the aisle, as well as those in the media, pro-
pose and advance the notion that the only
way to enhance environmental protection is to
use the most expensive technology available
or institute more restrictive regulations. I reject
that notion. While new technology or tough re-
strictions are not in themselves evil, it shows
lack of foresight and depth of understanding
that other means can accomplish the same
end. The bottom line is that tighter regulations
and ‘‘Cadillac’’ technologies cost money. And,
regardless of what people may think, we only
have a limited amount of resources, private
and public, that we can commit to environ-
mental protection. We should be placing our
resources toward the most pressing environ-
mental concerns of our day, and getting them
remediated, not chasing allegations of hearsay
or negligible, scientifically defensive problems.

Let me propose one of my favorite exam-
ples of what I mean to illustrate this point.
Federal regulations currently require cities to
keep atrazine levels in drinking water below
three parts per billion—which on the surface
sounds reasonable, nobody wants to be serv-
ing up a glass of weed killer to their friends or
family. However, under these levels, a human
would have to drink 3,000 gallons of water, or
38 bathtubs, per day with three parts per bil-
lion atrazine to equal the dose found to be
cancerous in rates. Of note, the U.S. Environ-
mental Protection Agency issued a ‘‘Health
Advisory’’ for atrazine, which states that a
child can drink water containing 100 parts per
billion for 10 days or 50 parts per billion for 7
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years without adverse health effects—this
‘‘Health Advisory’’ is much lower than the EPA
guideline. Yet, the city of Columbus, OH found
that compliance with this regulation could re-
quire a new $80 million water purification
plant. For the same amount of money, the city
could hire an extra 2,300 teachers at the aver-
age State teacher’s salary. We must remem-
ber that protecting our environment has real
costs and that we cannot squander those re-
sources on minimal threat, extreme cost envi-
ronmental boondoggles.

Another thing that we, as Americans, cannot
tolerate in our environmental trek, is a cum-
bersome bureaucracy that makes environ-
mental protection difficult to attain. The Endan-
gered Species Act first passed with strong bi-
partisan support, all of us can agree that we
should not be willfully trying to eradicate the
creatures important to our ecosystem. How-
ever, the two pronged efforts of the act, pro-
tection and recovery, have become stymied in
bureaucracy and court cases so that many
species have become protected, but very few
species have been recovered at all. This un-
dermines the real intention of the law.

But as bad as the bureaucracy has been
with the Endangered Species Act, the
Superfund Program has been worse. This pro-
gram, which was put into law 16 years ago to
clean our Nation’s worst toxic dumps, has
been a miserable failure; it is the archetypical
government program. Everyone believes this
program needs to be reformed. We have
spent billions of dollars on this program only to
see hazardous waste sites sit uncleaned, with
lawyers and bureaucrats drawing ever-increas-
ing paychecks. The American people deserve
a much better return on their investment. I
have successfully offered an amendment to
congressional efforts to reform Superfund that
would force greater amounts of the
Superfund’s cleanup budget—the money that
should be going to ‘‘dirt moving’’ activity, not
bureaucrats, desks, and reams of studies—to
go to site remediation. The private sector gen-
erally spends over 200 percent less on admin-
istrative costs in cleanup projects than the
Government. The money we save here could
be used for tangible environmental improve-
ments and I am hopeful that this important
provision can be enacted into public law.

Our country has made significant strides
over the last 30 years to make our environ-
ment safer, cleaner, and healthier. We should
not abdicate the responsibility to protect our
air, land, and water that has been establish
and been successful. However, we should not
forget to reform or improve those laws that
have actually perpetuated the problems. More
of a bad thing does not make it a good thing,
it only becomes a bigger bad thing—and delay
is worse. This should be our credo in finding
environmental problems, as well as in propos-
ing their solutions. Trying something new, or
looking at the problem in another way, does
not immediately constitute an infringement on
environmental protection, we all want a clean
environment.

Mr. Speaker, much of the public debate on
the environment has been cast in purely par-
tisan tones, yet, I am here to set the record
straight that making our natural inheritance
better for present and future generations
should not be confined to party identification.
If we were to keep score from that perspec-
tive, as most people do in this town, I would
like to remind people that the Republicans

were the first ones to embrace the cause of
conservation. Teddy Roosevelt, the first real
standard bearer for the National Park System,
was a Republican. And, the Environmental
Protection Agency was established by Richard
Nixon and would have been elevated to Cabi-
net-level status under President Bush had cer-
tain political considerations not come to the
fore.

Our environment is too important to become
a political football, filled with hot air every elec-
tion cycle. Emotional pleas and incendiary di-
rect mail pieces only clutter the burgeoning
waste stream of environmental perspectives.
We need a science-based policy which gives
us solid, substantiated information; governing
by fearmongering is no way to responsibly
lead. Using informed, expert opinion and legiti-
mate data, we can make our natural inherit-
ance better for present and future generations.

I am hopeful that this Earth Day will be an
opportunity for us all to consider the environ-
ment and how we can make it better. Billions
of tax dollars are spent to ensure our public
health and safety, they should not fund unrea-
sonable regulations or stifling bureaucracies.
We should take a prudent, realistic course,
that realizes we are currently able to accom-
plish a finite set of objectives, as our re-
sources allow. And, we should see that local
involvement in priority setting, on top of prov-
en and substantiated research, lead us to en-
vironmental quality in which we can all take
pride.
f

THE 26TH ANNUAL CELEBRATION
OF EARTH DAY

HON. KAREN McCARTHY
OF MISSOURI

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996
Ms. MCCARTHY. Mr. Speaker, yesterday

marked the 26th Annual celebration of Earth
Day. In the time since the first Earth Day,
much has been accomplished in to the way of
environmental protection. Landmark legislation
such as the Clean Water Act, the Clean Air
Act, the Endangered Species, Act, and the es-
tablishment of the Environmental Protection
Agency have resulted from a commitment to
protection of our natural resources that is ex-
emplified by Earth Day.

There is no question that today our water is
more clean and our air is more breathable
than it was 25 years ago. Species that were
threatened or endangered 25 years ago, such
as the American Bald Eagle, are now thriving.
Wetlands are better protected, toxic dump
sites are more quickly identified and treated,
environmentally sensitive sources of energy
are being developed and put into use, and our
public lands are more sensitively preserved
and maintained.

The job is certainly not complete. Much can
be done to strengthen the laws on the books,
but much can de done to make compliance
with those laws more achievable. Long-term
environmental protection can only be accom-
plished through a partnership between the en-
vironmental and business communities. In
seeking to expand and improve environmental
protection, we must also consider the legiti-
mate concerns raised by those who live with
the regulations.

Despite all the positive and popular steps
that have been taken to protect the environ-

ment in the past quarter century, and the addi-
tional work that needs to be done, the leader-
ship of the 104th Congress has attempted to
halt, roll back, and eliminate many of the pro-
tections for the environment we hold sacred.
Legislation has passed the House during this
Congress to dramatically reduce one of the
most successful laws on our books, the Clean
Water Act. While not perfect, the Clean Water
Act has gone a long way towards cleaning up
our Nation’s rivers, lakes, and streams; but the
bill that passed the House rejects those suc-
cesses and represents a major step backward
in cleanup of polluted waterways.

Another target of this Congress has been
the Environmental Protection Agency. In pur-
suit of a worthy cause—streamlining and mak-
ing more efficient the environmental regulatory
process—legislation has passed the House to
establish stringent new requirements for risk
assessment and cost benefit analysis of major
federal regulations affecting health, safety, or
the environment. Should this bill become law,
it would hamstring EPA’s ability to promulgate
and enforce regulations designed to protect
the environment.

In addition, funding for EPA has been
slashed by more than 25 percent. The House
Leadership’s commitment to reducing environ-
mental protection funding has resulted in
fewer hazardous waste cleanups, a reduction
in enforcement, and a decrease in needed
water infrastructure and treatment programs.

Today, as we celebrate the 26th anniversary
of Earth Day, it is important to reflect on the
successes that have been achieved in envi-
ronmental protection over the years, and the
work that must continue to be done to ensure
our natural resources will be preserved for
generations to come. Instead of misguided at-
tempts to roll back protection, we need to de-
velop ways to preserve our environment that
are cost-effective, efficient, and responsible.

I participated in the first Earth Day celebra-
tion in 1970 by walking to my teaching job
rather than driving, and discussing with my
students the responsibility each individual has
to the environment. I have marked the anni-
versary of Earth Day each year since, and this
year I helped to create a community garden
with Americorps volunteers in my district.

All of my life I have worked for sound envi-
ronment, and I practice conservation and recy-
cling at home and in my offices. As a member
of the Transportation Committee’s Subcommit-
tee on Water Resources and Environment,
and the Science Committee’s Subcommittee
on Energy and Environment, I work as an ad-
vocate for substantive changes in law and pol-
icy that will ensure a quality environment.

Concern about our environment must be re-
flected in each of our lives daily. From recy-
cling our newspapers, to planting trees, to
using public transportation whenever possible,
together we can make our environment clean-
er and safer. Let us each pledge to make
every day, Earth Day.
f

COMMEMORATION OF THE
OKLAHOMA CITY BOMBING

HON. VIC FAZIO
OF CALIFORNIA

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996
Mr. FAZIO of California. Mr. Speaker, I rise

today to commemorate the Oklahoma City
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bombing and to pay tribute to those who lost
their lives or loved ones as a result of the
bombing of the Federal building at Oklahoma
City.

On such a solemn occasion it is difficult to
find the words which accurately express my
sorrow and my outrage. My heart goes out in
full to the innocent men, women, and children
who were robbed of their lives or permanently
wounded in this savage attack just 1 year ago.
I also extend my deepest sympathies to the
victims families and loved one’s, who have
suffered such loss.

On this day, I must restate my commitment
to preventing such acts of terror from ever
happening again. By learning from this trag-
edy, we ensure that those who died did not do
so in vain. The time has come to adopt a new
vigilance. While nothing will bring back the lost
lives, justice must be upheld. We will do ev-
erything possible to ensure that the perpetra-
tors of this act do not escape punishment.

A year has gone by and still the memory of
this horrific day is embedded in our minds as
if it occurred yesterday.

While I am pleased to see the people of
Oklahoma City rebuilding both their city and
their lives, I realize that their wounds still run
very deep. I urge them to continue pushing
forward. Their strength and unity throughout
this crisis serves as an example for us all.
f

INTRODUCTION OF LEGISLATION
TO AUTHORIZE THE BUREAU OF
LAND MANAGEMENT

HON. WES COOLEY
OF OREGON

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. COOLEY of Oregon. Mr. Speaker, today
I am introducing a bill to provide for a 6-year
‘‘clean authorization’’ for the Bureau of Land
Management [BLM]. The Bureau of Land Man-
agement is the only agency in the Department
of Interior that is not permanently authorized.
Since 1982, the BLM has been operating with-
out an authorization forcing the Appropriations
Committee to do the work of the authorizing
committee.

Chairman DON YOUNG of the Resources
Committee, Chairman HANSEN of the authoriz-
ing subcommittee, Chairman RALPH REGULA of
the Interior Appropriations Subcommittee, and
I are introducing this bill that will authorize the
BLM. The Federal Land Policy and Manage-
ment Act of 1976 [FLPMA] requires the reau-
thorization of the BLM, but due to political
wrangling, the BLM is without an authorization.

Last Congress, under the leadership of Con-
gressman BRUCE VENTO, a bipartisan effort
passed a 2-year clean authorization that made
it through the House. This bill is adding onto
that effort and will go one step farther and pro-
vide the BLM with a clean 6-year authoriza-
tion.

This clean authorization will provide the
agency with the ability to conduct long-term
planning and make the management decisions

necessary to properly care for more than 270
million acres under BLM control.

I would urge my colleagues to support this
clean authorization.
f

CONGRATULATIONS TO THE STU-
DENTS AT AMADOR VALLEY
HIGH SCHOOL

HON. FORTNEY PETE STARK
OF CALIFORNIA

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. STARK. Mr. Speaker, I rise today to
recognize the students in Mr. Skip Mohatt’s
civics class at Amador Valley High School in
Pleasanton, CA. These students recently
placed first in Sacramento, CA, to win the
statewide ‘‘We the People’’ civics class com-
petition.

Amador Valley High School and Mr. Mohatt
have had a long history of success in this
competition. This is the third year in a row that
Amador Valley High Students have come in
first and the fourth time in 5 years that they
have won the State title. Last year, Amador
Valley High School was the national cham-
pion. I want to commend Mr. Mohatt and his
students for this extraordinary achievement
and to wish the class luck. They are here to
defend their national championship title in 2
weeks.

I would like to take this opportunity to men-
tion the students by name, In alphabetical
order, the 1996 California State champions
are: Evan Anderson, Jamie Bartlett, Matthew
Brehm, Jarold Bunas, MacKenzie Bundgard,
Erin Callahan, Michael Campbell, Ryan Darst,
Leah Dellanini, Chad Duffy, Heather Erskine,
Jared Fixmer, Michelle Gilbert, Kristin John-
son, Erin Kettwig, Beatrice Korbel, Jason Lew,
David Loughnot, Abimbola Majekodunmi,
Christina Nystrom, Tina O’Keefe, Angie Picco,
Bill Reaugh, Joseph Sabbagh, Olivia San
wong, Christine Splitt, Paula Tee, Randall
Wat, Eric Willett, and Katrine Wilson.

Mr. Speaker, I hope that you and my col-
leagues will join me in congratulating these
students on their recent first place finish and
to wish them luck in the upcoming competi-
tion.
f

COMMEMORATION OF RADIO VI-
SION AND ITS 15TH ANNUAL
VOLUNTEER RECOGNITION DAY

HON. BENJAMIN A. GILMAN
OF NEW YORK

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. GILMAN. Mr. Speaker, on May 4, 1996,
Radio Vision, a service organization in my
20th Congressional District of New York which
is staffed entirely by volunteers will celebrate
its 15th annual ‘‘Volunteer Recognition Day.’’

Radio Vision provides day-to-day informa-
tion and local news to those who are most in

need of it. A visually handicapped person’s ac-
cess to the media is limited to radio and TV
broadcasts which primarily focus on national
and world news stories. For someone that has
difficulty holding or reading a newspaper, local
news and information—such as stories which
are having sales, new facilities opening in the
vicinity and the accomplishments of our neigh-
bors—are difficult to obtain.

Radio Vision is a closed-circuit radio broad-
casting service that provides news and infor-
mation free of charge to blind and sight-im-
paired individuals throughout four counties in
the Hudson Valley region of New York. Its vol-
unteers read local news, topical literature,
shopping hints, and other vital information to
the more than 400 blind, sight-impaired or oth-
erwise disabled Hudson Valley residents who
subscribe to the Radio Vision service.

One hundred and five volunteers contributed
their time and talents this past year to make
Radio Vision a success. These volunteers are
highly deserving of our gratitude and special
recognition. Without their efforts, sight-im-
paired people would have no access to the
day-to-day information, especially regarding
local events, that the rest of us all take for
granted. The visually handicapped have come
to count on Radio Vision as a reliable source
for information about their communities.

For the past 15 years, Daniel Hulse has
done superlative work as program director. In
addition, Carol Cleveland and many others
have done a tremendous job, working tire-
lessly to coordinate the volunteers who find
time to aid disadvantaged members of their
community. All of these volunteers deserve
our recognition and appreciation.

We are all indebted to these selfless volun-
teers whose hard work has enriched the lives
of so many of my constituents, and I am proud
to honor them today by calling to the attention
of my colleagues their outstanding services.

f

TRIBUTE TO THE LATE RAYMOND
T. CHMELA, HAWTHORNE PARK
DISTRICT BOARD PRESIDENT

HON. WILLIAM O. LIPINSKI
OF ILLINOIS

IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 23, 1996

Mr. LIPINSKI. Mr. Speaker, I rise today to
pay tribute to the memory of an outstanding
public servant in my community, Mr. Raymond
Chmela, president of the Hawthorne Park Dis-
trict Board, who passed away March 31, 1996.

Mr. Chmela also served as a building in-
spector for the town of Cicero and coordinated
the town’s July 4 festival. A Korean war Army
veteran, Mr. Chmela was active in many youth
organizations in Cicero, including serving as
past president of the South Cicero Baseball
Association. He served on the Park District
Board for 9 years.

Mr. Speaker, I extend my condolences to
the family of this fine public servant, including
his wife Roberta.
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Daily Digest
Senate

Chamber Action
Routine Proceedings, pages S3805–S4002

Measures Introduced: Four bills and one resolution
were introduced, as follows: S. 1693–1696, and S.
Con. Res. 53.                                                        Pages S3953–54

Measures Passed:

Health Care Availability and Affordability Act:
By a unanimous vote of 100 yeas (Vote No. 78),
Senate passed H.R. 3103, to amend the Internal
Revenue Code of 1986 to improve portability and
continuity of health insurance coverage in the group
and individual markets, to combat waste, fraud, and
abuse in health insurance and health care delivery, to
promote the use of medical savings accounts, to im-
prove access to long-term care services and coverage,
and to simplify the administration of health insur-
ance, after having struck, pursuant to the order of
Thursday, April 18, 1996, all after the enacting
clause and inserting in lieu thereof the text of S.
1028, Senate companion measure, as amended.
                                                                Pages S3817–33, S3836–64

Congressional Term Limits: Senate resumed con-
sideration of S.J. Res. 21, proposing a constitutional
amendment to limit congressional terms, with a
committee amendment in the nature of a substitute,
taking action on amendments proposed thereto, as
follows:                                                 Pages S3805–17, S3864–79

Pending:
Thompson (for Ashcroft) Amendment No. 3692,

in the nature of a substitute.                                Page S3805

Thompson (for Brown) Amendment No. 3693 (to
Amendment No. 3692), to permit each State to pre-
scribe the maximum number of terms to which a
person may be elected to the House of Representa-
tives and the Senate.                                                 Page S3805

Thompson (for Ashcroft) Amendment No. 3694,
of a perfecting nature.                                              Page S3805

Thompson (for Brown) Amendment No. 3695 (to
Amendment No. 3694), to permit each State to pre-
scribe the maximum number of terms to which a
person may be elected to the House of Representa-
tives and the Senate.                                                 Page S3805

Thompson Amendment No. 3696, to change the
length of limits on Congressional terms to 12 years
in the House of Representatives and 12 years in the
Senate.                                                                              Page S3805

Thompson (for Brown) Amendment No. 3697 (to
Amendment No. 3696), to permit each State to pre-
scribe the maximum number of terms to which a
person may be elected to the House of Representa-
tives and the Senate.                                                 Page S3805

Thompson motion to recommit the resolution to
the Committee on the Judiciary with instructions.
                                                                                            Page S3805

Thompson (for Ashcroft) Amendment No. 3698
(to the motion to recommit), to change instructions
to report back with limits on Congressional terms of
6 years in the House of Representatives and 12 years
in the Senate.                                                                Page S3805

Thompson (for Brown) Modified Amendment No.
3699 (to Amendment No. 3698), to change instruc-
tions to report back with language allowing each
State to set the terms of members of the House of
Representatives and the Senate from that State.
                                                                                            Page S3805

During consideration of this measure today, Senate
took the following action:

By 58 yeas to 42 nays (Vote No. 79), three-fifths
of those Senators duly chosen and sworn not having
voted in the affirmative, Senate failed to agree to
close further debate on the committee amendment in
the nature of a substitute.                              Pages S3878–79

Subsequently, the resolution was returned to the
Senate calendar.                                                           Page S3892

Immigration Reform: A unanimous-consent agree-
ment was reached providing for further consideration
of S. 1664, to amend the Immigration and National-
ity Act to increase control over immigration to the
United States by increasing border patrol and inves-
tigative personnel and detention facilities, improving
the system used by employers to verify citizenship or
work-authorized alien status, increasing penalties for
alien smuggling and document fraud, and reforming
asylum, exclusion, and deportation law and proce-
dures; and to reduce the use of welfare by aliens, on
Wednesday, April 24, 1996.                                Page S4002
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Messages From the President: Senate received the
following messages from the President of the United
States:

Transmitting the report relative to narcotics traf-
fickers; referred to the Committee on Banking,
Housing, and Urban Affairs. (PM–140).
                                                                                    Pages S3952–53

Messages From the President:                Pages S3952–53

Messages From the House:                               Page S3953

Statements on Introduced Bills:            Pages S3954–57

Additional Cosponsors:                               Pages S3957–58

Amendments Submitted:                           Pages S3997–99

Authority for Committees:                 Pages S3999–S4000

Additional Statements:                                Pages S4000–02

Notice of Issuance of Final Regulations:
                                                                             Pages S3896–S3952

Record Votes: Two record votes were taken today.
(Total–79)                                                 Pages S3836, S3878–79

Adjournment: Senate convened at 10 a.m., and ad-
journed at 6:27 p.m., until 9:30 a.m., on Wednes-
day, April 24, 1996. (For Senate’s program, see the
remarks of the Majority Leader in today’s Record on
page S4000.)

Committee Meetings
(Committees not listed did not meet)

APPROPRIATIONS—AGRICULTURE
Committee on Appropriations: Subcommittee on Agri-
culture, Rural Development, and Related Agencies
held hearings on proposed budget estimates for fiscal
year 1997, receiving testimony in behalf of funds for
their respective activities from Eugene Moos, Under
Secretary, Farm and Foreign Agricultural Services,
Grant B. Buntrock, Administrator, and David C.
Hall, Director, Budget Division, both of the Farm
Service Agency, August Schumacher, Jr., Adminis-
trator, Foreign Agricultural Service, and Dennis L.
Kaplan, Deputy Director for Budget, Legislative, and
Regulatory Systems, Office of Budget and Program
Analysis, all of the Department of Agriculture.

Subcommittee will meet again on Thursday, April
25.

APPROPRIATIONS—ENERGY AND WATER
DEVELOPMENT
Committee on Appropriations: Subcommittee on Energy
and Water Development held hearings on proposed
budget estimates for fiscal year 1997 for the Depart-
ment of Energy Office of Energy Research, receiving
testimony from Martha A. Krebs, Director of Energy
Research, Department of Energy.

Subcommittee recessed subject to call.

BUSINESS MEETING
Committee on Armed Services: Committee ordered favor-
ably reported S. 1635, to establish a United States
policy for the deployment of a national missile de-
fense system.

SWISS BANK/JEWISH ASSETS
Committee on Banking, Housing, and Urban Affairs:
Committee concluded hearings to examine the status
of assets deposited by European Jews and others into
Swiss banks in the years preceding the Holocaust,
after receiving testimony from Representative Gil-
man; Stuart E. Eizenstat, Under Secretary of Com-
merce for International Trade; Edgar M. Bronfman,
World Jewish Congress, New York, New York, on
behalf of the World Jewish Restitution Organiza-
tion; Hans J. Baer, Bank Julius Baer/Baer Holding
Ltd., Zurich, Switzerland, on behalf of the Swiss
Bankers Association; and Greta Beer, Flushing, New
York.

CONSUMER PRODUCT SAFETY
COMMISSION
Committee on Commerce, Science, and Transportation: Sub-
committee on Consumer Affairs, Foreign Commerce
and Tourism concluded hearings on proposed legisla-
tion authorizing funds for the Consumer Product
Safety Commission, after receiving testimony from
Ann Brown, Chairman, Thomas Moore, Commis-
sioner, Mary Sheila Gall, Commissioner, and David
Schmeltzer, Director for Compliance and Adminis-
trative Litigation, all of the Consumer Product Safety
Commission; David Miller, Toy Manufacturers Asso-
ciation, David Rohn, National Association of Manu-
facturers, Mary Ellen Fise, Consumer Federation of
America, and Heather Paul, National SAFE KID’S
Campaign, all of Washington, D.C.; and Robin La-
nier, International Mass Retail Association, Arling-
ton, Virginia.

AUTHORIZATION—SUPERFUND
Committee on Environment and Public Works: Commit-
tee held hearings on S. 1285, to authorize funds for
fiscal years 1996 through 2000 programs of the
Comprehensive Environmental Recovery, Compensa-
tion, and Liability Act of 1980 (Superfund), receiv-
ing testimony from Carol M. Browner, Adminis-
trator, Environmental Protection Agency; Sherri W.
Goodman, Deputy Under Secretary of Defense for
Environmental Security; Lois J. Schiffer, Assistant
Attorney General, Environment and Natural Re-
sources Division, Department of Justice; Thomas P.
Grumbly, Acting Under Secretary of Energy; Doug-
las K. Hall, Assistant Secretary of Commerce for
Oceans and Atmosphere; J. Lawrence Wilson, Rohm
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& Haas Company, Philadelphia, Pennsylvania, on be-
half of the Chemical Manufacturers Association;
Karen Florini, Environmental Defense Fund, Wash-
ington, D.C.; Barbara J. Price, Phillips Petroleum
Company, Bartlesville, Oklahoma, on behalf of the
American Petroleum Institute; and John Spisak,
Terranext Corporation, Lakewood, Colorado.

Hearings continue tomorrow.

NOMINATIONS
Committee on Foreign Relations: Committee concluded
hearings on the nominations of Prudence Bushnell,
of Virginia, to be Ambassador to the Republic of
Kenya, Charles O. Cecil, of California, to be Ambas-
sador to the Republic of Niger, David C. Halsted,
of Vermont, to be Ambassador to the Republic of
Chad, Morris N. Hughes, Jr., of Nebraska, to be
Ambassador to Republic of Burundi, Dane
Farnsworth Smith, Jr., of New Mexico, to be Am-
bassador to the Republic of Senegal, George F.
Ward, Jr., of Virginia, to be Ambassador to the Re-
public of Namibia, and Sharon P. Wilkinson, of
New York, to be Ambassador to Burkina Faso, after
the nominees testified and answered questions in
their own behalf.

VICTIMS’ BILL OF RIGHTS AMENDMENT
Committee on the Judiciary: Committee concluded
hearings on S.J. Res. 52, proposing an amendment
to the Constitution of the United States to protect
the rights of victims of crimes, after receiving testi-
mony from Representative Hyde; Katherine Prescott,
Mothers Against Drunk Driving (MADD), Green-
ville, North Carolina; Ralph Hubbard, Parents of
Murdered Children of New York State, Inc., Brook-
lyn; Rita Goldsmith, Sedona, Arizona, on behalf of
the National Organization of Parents of Murdered
Children, Inc.; Steve Twist, Dial Corporation, Phoe-
nix, Arizona, and Robert E. Preston, Denver, Colo-
rado, both on behalf of the National Victim Con-
stitutional Amendment Network (NVCAN); Paul G.
Cassell, University of Utah College of Law, Salt Lake
City; Jamin Raskin, American University, Washing-
ton, D.C.; John Walsh, Miami, Florida; Patricia Pol-
lard, California; Collene Campbell, San Juan
Capistrano, California; and Bruce Fein, Great Falls,
Virginia.

ORGAN/TISSUE DONATION
Committee on Labor and Human Resources: Committee
concluded hearings to examine the increased need for
organ and tissue donations, after receiving testimony
from Senators DeWine and Dorgan; Representative
Moakley; John D. Mahoney, Deputy Administrator,
and Judith Braslow, Director, Division of Transplan-
tation, both of the Health Resources and Services
Administration, Department of Health and Human

Services; Ronald M. Ferguson, Ohio State University,
Columbus, on behalf of Ohio Transplant Consortium
and the American Society of Transplant Surgeons;
Howard M. Nathan, Delaware Valley Transplant
Program, Philadelphia, Pennsylvania, on behalf of
the Coalition on Donation; Clive O. Callender, How-
ard University Hospital, Washington, D.C., on be-
half of the National Minority Organ Tissue Trans-
plant Education Program; Bill Kemp, Sumner Coun-
ty, Tennessee, on behalf of the Tennessee County
Clerks Organ Donor Awareness Foundation; Carl
Lewis, Houston, Texas, on behalf of the Wendy
Marx Foundation for Organ Donor Awareness and
U.S. Sports Council on Organ Donation; Rex Scott,
Wingo, Kentucky, Thomas L. Meredith, Antioch,
Tennessee; and Nicole Brantley, Valdosta, Georgia.

HOME-BASED BUSINESS TRENDS
Committee on Small Business: Committee held hearings
to examine trends and issues affecting home-based
business owners, focusing on the changing work en-
vironment, health insurance, and relevant tax laws,
receiving testimony from Alice Bredin,
WorkAnywhere, Inc., New York, New York; Pris-
cilla Y. Huff, Little House Writing Services,
Sellersville, Pennsylvania; Debbi-Jo Horton, Debbi-
Jo Horton Accountant, East Providence, Rhode Is-
land, on behalf of the 1995 White House Conference
on Small Business; James M. Johnson, Jim Johnson
Photography, on behalf of the National Federation of
Independent Business, and Dianne Floyd Sutton,
Sutton Enterprises, on behalf of the National Asso-
ciation of the Self-Employed, both of Washington,
D.C.

Hearings were recessed subject to call.

BUSINESS MEETING
Committee on Indian Affairs: Committee met and ap-
proved proposed estimates for Indian programs as
contained in the President’s budget request for fiscal
year 1997, and agreed on recommendations which it
will make to the Committee on the Budget.

HEALTH CARE CHANGES AND
ALZHEIMERS
Special Committee on Aging: Committee concluded
hearings to examine the effects of the changing
health care system on Alzheimer patients and their
families, after receiving testimony from Stanley B.
Jones, George Washington University/Health Insur-
ance Reform Project, and Griff Steinke Healy, Alz-
heimer’s Association, both of Washington, D.C.;
Edith Eddleman-Robinson, Kaiser Permanente Medi-
cal Care Program, Los Angeles, California; Cheryl
Phillips- Harris, Sutter/CHS, Sacramento, California;
Deborah B. Marin, Bronx Veterans’ Hospital and
Mount Sinai Medical Center, New York, New York;
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Jessie E. Jacques, Alzheimer’s Care Center, and
Denise Reehl, both of Gardiner, Maine; Tim Ryan,

Ketchum, Idaho; and Lois Rockhold, Mobile, Ala-
bama.

h

House of Representatives
Chamber Action
Bills Introduced: 20 public bills, H.R. 3285–3304;
and 1 resolution, H.J. Res. 175, were introduced.
                                                                                            Page H3730

Reports Filed: Reports were filed as follows:
H.R. 2024, to phase out the use of mercury in

batteries and provide for the efficient and cost-effec-
tive collection and recycling or proper disposal of
used nickel cadmium batteries, small sealed lead-acid
batteries, and certain other batteries, amended (H.
Rept. 104–530);

H.R. 1823, to amend the Central Utah Project
Completion Act to direct the Secretary of the Inte-
rior to allow for prepayment of repayment contracts
between the United States and the Central Utah
Water Conservancy District dated December 28,
1965, and November 26, 1985, amended (H. Rept.
104–531);

H. Res. 409, providing for consideration of the
bill (H.R. 2715) to amend chapter 35 of title 44,
United States Code, popularly known as the Paper-
work Reduction Act, to minimize the burden of
Federal paperwork demands upon small businesses,
educational and nonprofit institutions, Federal con-
tractors, State and local governments, and other per-
sons through the sponsorship and use of alternative
information technologies (H. Rept. 104–532);

H. Res. 410, providing for consideration of the
bill (H.R. 1675) to amend the National Wildlife
Refuge System Administration Act of 1966 to im-
prove the management of the National Wildlife Ref-
uge System (H. Rept. 104–533); and

H. Res. 411, providing for consideration of the
joint resolution (H.J. Res. 175) making further con-
tinuing appropriations for the fiscal year 1996 (H.
Rept. 104–534).                                                 Pages H3729–30

Speaker Pro Tempore: Read a letter from the
Speaker wherein he designates Representative
Funderburk to act as Speaker pro tempore for today.
                                                                                            Page H3659

Recess: House recessed at 1:25 p.m. and reconvened
at 2:00 p.m.                                                                  Page H3665

Presidential Veto: It was made in order that not-
withstanding the order of the House of Monday,
April 15, 1966, further consideration of the veto
message on H.R. 1561, to consolidate the foreign af-

fairs agencies of the United States; to authorize ap-
propriations for the Department of State and related
agencies for fiscal years 1996 and 1997; and to re-
sponsibly reduce the authorizations of appropriations
for United States foreign assistance programs for fis-
cal years 1996 and 1997, be postponed until Tues-
day, April 30, 1996.                                                Page H3666

Corrections Calendar: On the call of the Correc-
tions Calendar, the House passed H.R. 3049, to
amend section 1505 of the Higher Education Act of
1965 to provide for the continuity of the Board of
Trustees of the Institute of American Indian and
Alaska Native Culture and Arts Development.
Agreed to amend the title; and                          Page H3668

H.R. 3055, to amend section 326 of the Higher
Education Act of 1965 to permit continued partici-
pation by Historically Black Graduate Professional
Schools in the grant program authorized by that sec-
tion                                                                                    Page H3670

Balanced Budget: Read a letter from Representa-
tive Hoyer wherein he resigns as a primary conferee
on H.R. 3019, making appropriations for fiscal year
1996 to make a further downpayment toward a bal-
anced budget.                                                       Pages H3670–71

Subsequently, the Chair announced the appoint-
ment of Representative Stokes to fill the vacancy on
the primary panel of conferees and reappointed Rep-
resentative Stokes as a conferee for consideration of
section 101(c) of the House bill and section 101(d)
of the Senate amendment and modifications commit-
ted to conference.                                                       Page H3671

Suspensions: House voted to suspend the rules and
pass the following measures:

Mercury-Containing and Rechargeable Battery
Management Act: H.R. 2024, amended, to phase
out the use of mercury in batteries and provide for
the efficient and cost-effective collection and recy-
cling or proper disposal of used nickel cadmium bat-
teries, small sealed lead-acid batteries, and certain
other batteries;                                                     Pages H3671–79

Coastal Zone Management: H.R. 1965, amend-
ed, to reauthorize the Coastal Zone Management Re-
authorization Act of 1996 (Passed by a yea-and-nay
vote of 407 yeas, Roll No. 127);
                                                                Pages H3679–87, H3698–99
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Cooperative Fisheries Management: H.R. 2160,
amended, to authorize appropriations to carry out
the Interjurisdictional Fisheries Act of 1986 and the
Anadromous Fish Conservation Act (Passed by a re-
corded vote of 406 ayes, Roll No. 128);
                                                                      Pages H3687–89, H3699

Oahu National Wildlife Refuge Complex: H.R.
1772, amended, to authorize the Secretary of the In-
terior to acquire certain interests in the Waihee
Marsh for inclusion in the Oahu National Wildlife
Refuge Complex;                      Pages H3689–91, H3699–H3700

Amagansett National Wildlife Refuge: H.R.
1836, to authorize the Secretary of the Interior to ac-
quire property in the town of East Hampton, Suffolk
County, New York for inclusion in the Amagansett
National Wildlife Refuge;                             Pages H3691–93

Tensas River National Wildlife Refuge: H.R.
2660, amended, to increase the amount authorized
to be appropriated to the Department of the Interior
for the Tensas River National Wildlife Refuge;
                                                                                    Pages H3693–94

North Platte National Wildlife Refuge: H.R.
2679, to revise the boundary of the North Platte
National Wildlife Refuge; and                   Pages H3694–95

Prayer Rally: H. Con. Res. 166, authorizing the
use of the Capitol Grounds for the Washington for
Jesus 1996 prayer rally.                                  Pages H3696–98

Presidential Message—Narcotics Traffickers:
Read a message from the President wherein he sub-
mits his report on the developments concerning the
national emergency with respect to significant nar-
cotics traffickers centered in Columbia—referred to
the Committee on International Relations and or-
dered printed (H. Doc. 104–200).            Pages H3700–01

Quorum Calls—Votes: One yea-and-nay vote and
one recorded vote developed during the proceedings
of the House today and appear on pages H3698–99
and H3699. There were no quorum calls.

Amendments Ordered Printed: Amendments or-
dered printed pursuant to the rule appear on page
H3731.

Adjournment: Met at 12:30 p.m. and adjourned at
10:45 p.m.

Committee Meetings
COMMERCE, JUSTICE, STATE AND
JUDICIARY APPROPRIATIONS
Committee on Appropriations: Subcommittee on Com-
merce, Justice, State, and Judiciary held a hearing on
the SBA, the Minority Business Development Agen-
cy, and the Economic Development Administration.
Testimony was heard from Philip Lader, Adminis-

trator, SBA; and the following officials of the De-
partment of Commerce: Phillip A. Singerman, As-
sistant Secretary, Economic Development, Economic
Development Administration; and Joan Parrott-
Fonseca, Director, Minority Business Development
Agency.

INTERIOR APPROPRIATIONS
Committee on Appropriations: Subcommittee on Interior
held a hearing on the Smithsonian Institution and
on the Fish and Wildlife Service. Testimony was
heard from I. Michael Heyman, The Secretary,
Smithsonian Institution; and the following officials
of the Department of the Interior: George T.
Frampton, Jr., Assistant Secretary, Fish and Wildlife
and Parks; and John Rogers, Assistant Director, U.S.
Fish and Wildlife Service.

LABOR-HHS-EDUCATION
APPROPRIATIONS
Committee on Appropriations: Subcommittee on Labor,
Health and Human Services, and Education held a
hearing on the National Institute of Allergy and In-
fectious Diseases, the National Institute of Diabetes,
Digestive and Kidney Diseases, the National Center
for Human Genome Research, the National Institute
on Deafness and Other Communication Disorders
and the Office of AIDS Research. Testimony was
heard from the following officials of the Department
of Health and Human Services: Anthony S. Fauci,
M.D., Director, National Institute of Allergy and In-
fectious Diseases; Phillip E. Gordon, M.D., Director,
National Institute of Diabetes and Digestive and
Kidney Diseases; Francis S. Collins, M.D., Director,
National Center for Human Genome Research;
James B. Snow, Jr., M.D., Director, National Insti-
tute on Deafness and Other Communication Dis-
orders; and William E. Paul, M.D., Director, Office
of AIDS Research, NIH.

NATIONAL SECURITY APPROPRIATIONS
Committee on Appropriations: Subcommittee on Na-
tional Security met in executive session to hold a
hearing on the National Guard and Reserve Pro-
grams. Testimony was heard from the following offi-
cials of the Department of Defense: Lt. Gen. Edward
D. Baca, USA, Chief, National Guard Bureau; Maj.
Gen. William A. Navas, Jr., USA, Director, Army
National Guard; Maj. Gen. Donald W. Shepperd,
USAF, Director, Air National Guard; Maj. Gen. Max
Baratz, USA, Chief, Army Reserve; RAdm. Thomas
F. Hall, USN, Director Naval Reserve; Brig. Gen.
Ronald G. Richard, USMC, Assistant Deputy Chief
of Staff, Manpower and Reserve Affairs; and Maj.
Gen. Robert A. McIntosh, USAF, Chief, Air Force
Reserve.
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TREASURY, POSTAL SERVICE, AND
GENERAL GOVERNMENT APPROPRIATIONS
Committee on Appropriations: Subcommittee on Treas-
ury, Postal Service, and General Government held a
hearing on Reforming the Grievance Process. Testi-
mony was heard from John Koskinen, Deputy Direc-
tor, Management, OMB; Phyllis N. Segal, Chair,
Federal Labor Relations Authority; Ben Erdreich,
Chairman, Merit Systems Protection Board; Allan
Heuerman, Associate Director, Human Resources
Systems Service, OPM; and Kathleen Day Koch,
Special Counsel, Office of Special Counsel.

VETERANS’ AFFAIRS-HUD-INDEPENDENT
AGENCIES APPROPRIATIONS
Committee on Appropriations: Subcommittee on VA,
HUD, and Independent Agencies held a hearing on
the Department of Veterans Affairs. Testimony was
heard from Jesse Brown, Secretary of Veterans Af-
fairs.

FURTHER CONTINUING APPROPRIATIONS
Committee on Rules: Granted, by voice vote, a closed
rule providing for consideration in the House of H.J.
Res. 175, making further continuing appropriations
for fiscal year 1996, with one hour of debate equally
divided between the chairman and ranking minority
member of the Committee on Appropriations. The
rule strikes title II of the joint resolution. The rule
provides for ordering the previous question without
intervening motion except one motion to recommit
which, if containing instructions, may only be of-
fered by the Minority Leader or his designee. Testi-
mony was heard from Representatives Leach, Gekas,
and Dickey.

HIGHER EDUCATION
Committee on Economic and Educational Opportunities:
Subcommittee on Postsecondary Education, Training
and Lifelong Learning held a hearing on Higher
Education: Who Plays, Who Pays, Who Goes. Testi-
mony was heard from David A. Longanecker, Assist-
ant Secretary, Postsecondary Education, Department
of Education; Margot A. Schenet, Specialist in Social
Legislation, Education and Public Welfare Division,
Congressional Research Service, Library of Congress;
and public witnesses.

FEDERAL BUDGET AND FINANCIAL
MANAGEMENT REFORM
Committee on Government Reform and Oversight: Sub-
committee on Government Management, Informa-
tion, and Technology held a hearing on Federal
Budget and Financial Management Reform. Testi-
mony was heard from Representatives Saxton and
Wise; James L. Blum, Deputy Director, CBO;
Charles A. Bowsher, Comptroller General, GAO; G.

Edward DeSeve, Controller, Office of Federal Finan-
cial Management, OMB; George Munoz, Assistant
Secretary, Management, and Chief Financial Officer,
Department of the Treasury; Donald R. Wurtz,
Chief Financial Officer, Department of Education;
and public witnesses.

U.S. POLICY TOWARD BOSNIA
Committee on International Relations: Held a hearing on
U.S. Policy Toward Bosnia. Testimony was heard
from Peter Tarnoff, Under Secretary, Political Af-
fairs, Department of State; Thomas Longstreth, Di-
rector, Bosnia Task Force, Office of the Secretary,
Department of Defense; and Thomas Dine, Assistant
Administrator, Europe and the New Independent
States, AID, U.S. International Development Co-
operation Agency.

NATIONAL GEOGRAPHIC MAPPING
REAUTHORIZATION ACT
Committee on Resources: Subcommittee on Energy and
Mineral Resources held a hearing on H.R. 3198, Na-
tional Geologic Mapping Reauthorization Act of
1996. Testimony was heard from P. Patrick Leahy,
Chief Geologist, U.S. Geological Survey, Department
of the Interior; and public witnesses.

SOUTHERN NEVADA PUBLIC LAND
MANAGEMENT ACT
Committee on Resources: Subcommittee on National
Parks, Forests, and Lands held a hearing on H.R.
3127, Southern Nevada Public Land Management
Act of 1996. Testimony was heard from Senator
Bryan; Michael Dombeck, Acting Director, Bureau
of Land Management, Department of the Interior
and public witnesses.

NATIONAL WILDLIFE REFUGE
IMPROVEMENT ACT
Committee on Rules: Granted, by voice vote, an open
rule providing 1 hour of debate on H.R. 1675, Na-
tional Wildlife Refuge Improvement Act of 1995.
The rule makes the amendment in the nature of a
substitute by Rep. Young of Alaska printed in the
Congressional Record on April 16 as amendment num-
bered 1 in order as an original bill for the purpose
of amendment under the five-minute rule. The rule
provides that each section of the amendment in the
nature of a substitute be considered as read. All
points or order against the amendment in the nature
of a substitute for failure to comply with the provi-
sions of clause 7 of rule XVI (germaneness) are
waived. The rule accords priority in recognition to
Members who have pre-printed their amendments in
the Congressional Record. The amendments shall be
considered as read. Finally, the rule provides one
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motion to recommit, with or without instructions.
Testimony was heard from Chairman Young.

PAPERWORK ELIMINATION ACT
Committee on Rules: Granted, by voice vote, an open
rule providing 1 hour of debate on H.R. 2715, Pa-
perwork Elimination Act of 1996. The rule makes in
order an amendment in the nature of a substitute
recommended by the Committee on Small Business
now printed in the bill as an original bill for the
purpose of amendment under the five-minute rule.
The rule accords priority in recognition to those
Members who have pre-printed their amendments in
the Congressional Record. The amendments shall be
considered as read. Finally, the rule provides one
motion to recommit, with or without instructions.
Testimony was heard from Chairman Meyers.

PROPOSED ANTIDUMPING REGULATIONS
Committee on Ways and Means: Subcommittee on
Trade held a hearing on Department of Commerce
proposed antidumping regulations and other anti-
dumping issues. Testimony was heard from Rep-
resentatives Visclosky and Peterson of Florida; Susan
G. Esserman, Assistant Secretary, Import Adminis-
tration, Department of Commerce, Jan Paul Acton,
Assistant Director, CBO; Robert Ragowsky, Direc-
tor, Operations, U.S. International Trade Commis-
sion; and public witnesses.

COMMITTEE BUSINESS; COMMUNITY
MANAGEMENT
Permanent Select Committee on Intelligence: Met in execu-
tive session to consider pending business.

The Committee also met in executive session to
hold a hearing on Community Management. Testi-
mony was heard from departmental witnesses.

Joint Meetings
CHERNOBYL LEGACY
Commission on Security and Cooperation in Europe (Hel-
sinki Commission): Commission concluded hearings in
commemoration of the 10th anniversary of the
Chernobyl nuclear accident, focusing on its environ-
mental, medical, social, political and economic con-
sequences on countries in the region, especially
Ukraine and Belarus, and the international commu-
nity response, after receiving testimony from
Syarghei Martynau, Ambassador of Belarus to the
United States; Yuri Schherbak, Ambassador of
Ukraine to the United States; Murray Feshbach,
Georgetown University, Washington, D.C.; and Al-
exander Kuzma, Children of Chernobyl Relief Fund,
Short Hills, New Jersey.

COMMITTEE MEETINGS FOR
WEDNESDAY, APRIL 24, 1996

(Committee meetings are open unless otherwise indicated)

Senate
Committee on Appropriations, Subcommittee on Interior,

to hold hearings on proposed budget estimates for fiscal
year 1997 for the U.S. Forest Service, 9:30 a.m., SD–138.

Subcommittee on Defense, to hold hearings on pro-
posed budget estimates for fiscal year 1997 for the De-
partment of Defense, focusing on Army programs, 10
a.m., SD–192.

Committee on Commerce, Science, and Transportation, Sub-
committee on Science, Technology, and Space, to hold
hearings to examine distance learning, and on S. 1278,
to establish an education satellite loan guarantee program
for communications among education, Federal, State, and
local institutions and agencies and instructional and edu-
cational resource providers, 9:30 a.m., SR–253.

Committee on Energy and Natural Resources, business
meeting, to consider pending calendar business, 9:30
a.m., SD–366.

Committee on Environment and Public Works, to continue
hearings on S. 1285, to reauthorize and amend the Com-
prehensive Environmental Recovery, Compensation, and
Liability Act of 1980 (Superfund), 9:30 a.m., SD–406.

Committee on Foreign Relations, to hold hearings on the
nomination of Princeton Nathan Lyman, of Maryland, to
be Assistant Secretary of State for International Organiza-
tion Affairs, 2 p.m., SD–419.

Committee on the Judiciary, Subcommittee on Adminis-
trative Oversight and the Courts, to hold hearings to ex-
amine the need for additional bankruptcy judgeships and
the role of the U.S. trustee system, 2 p.m., SD–226.

Committee on Labor and Human Resources, business meet-
ing, to mark up S. 1643, to authorize funds for fiscal
years 1997 through 2001 for programs of the Older
Americans Act, and S. 1360, to ensure personal privacy
with respect to medical records and health care-related in-
formation, 9:30 a.m., SD–430.

Committee on Veterans’ Affairs, to hold hearings on the
President’s proposed budget for fiscal year 1997 for veter-
ans programs, 2 p.m., SR–418.

Select Committee on Intelligence, to resume hearings on the
roles and capabilities of the United States intelligence
community, 9 a.m., SD–106.

Full Committee, closed business meeting, to mark up
proposed legislation relating to intelligence renewal and
reform, 2 p.m., SH–219.

Special Committee To Investigate Whitewater Development
Corporation and Related Matters, to resume hearings to ex-
amine issues relating to the Whitewater Development
Corporation, 10 a.m., SH–216.

House
Committee on Agriculture, Subcommittee on Livestock,

Dairy, and Poultry, hearing on meat and poultry inspec-
tions in foreign countries; comparison to federal and state
inspection; and requirements of trade agreements, 9 a.m.,
1300 Longworth.
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Committee on Appropriations, Subcommittee on Com-
merce, Justice, State and the Judiciary, on Office of Jus-
tice Programs and Juvenile Justice, 2 p.m., H–310 Cap-
itol.

Subcommittee on Foreign Operations, Export Financ-
ing and Related Programs, on AID Administrator, 10
a.m., 2360 Rayburn.

Subcommittee on Interior, on Secretary of Interior, 10
a.m., and on Bureau of Land Management, 1:30 p.m.,
B–308 Rayburn.

Subcommittee on Labor, Health and Human Services,
and Education, on National Cancer Institute and Fogarty
International Center, 10 a.m., and on National Institute
of Environmental Health Sciences, the National Center
for Research Resources, and the National Library of Med-
icine, 2 p.m., 2358 Rayburn.

Subcommittee on National Security, on Defense Medi-
cal Programs, 10 a.m., and on Readiness, 1:30 p.m.,
H–140 Capitol.

Subcommittee on Treasury, Postal Service, and General
Government, on OMB, 10 a.m., B–307 Rayburn.

Subcommittee on Veterans’ Affairs, Housing and
Urban Development, on Council on Environmental Qual-
ity, 10 a.m., on Selective Service System, 11 a.m., and on
Federal Emergency Management Agency, 2 p.m., H–143
Capitol.

Committee on Banking and Financial Services, Subcommit-
tee on Financial Institutions and Consumer Credit, hear-
ing on ATM Surcharges, 9:30 a.m., 2128 Rayburn.

Committee on Commerce, Subcommittee on Oversight and
Investigations, to continue hearings on the Department of
Energy: Travel Expenditures and Related Issues, 9:30
a.m., 2123 Rayburn.

Committee on Economic and Educational Opportunities, Sub-
committee on Early Childhood, Youth and Families, to
mark up the following bills: H.R. 3268, IDEA Improve-
ment Act of 1996; and H.R. 3269, Impact Aid Technical
Amendments Act of 1996, 10:30 a.m., 2175 Rayburn.

Committee on Government Reform and Oversight, to mark
up the following bills: H.R. 2700, to designate the Unit-
ed States Post Office building located at 7980 FM 327,
Elmendorf, Texas, as the ‘‘Amos F. Longoria Post Office
Building;’’ H.R. 3184, Single Audit Act Amendments of
1996; and H.R. 2086, Local Empowerment and Flexibil-
ity Act of 1996, 10 a.m., 2154 Rayburn.

Committee on the Judiciary, to mark up the following
bills: H.R. 2740, Fan Freedom and Community Protec-

tion Act of 1995; H.R. 3235, Office of Government Eth-
ics Authorization Act of 1996; H.R. 2137, Megan’s Law;
H.R. 2453, Fugitive Detention Act of 1995; H.R. 2641,
United States Marshals Service Improvement Act of 1995;
H.R. 2650, Mandatory Federal Prison Drug Treatment
Act of 1995; H.R. 2803, Anti-Car Theft Improvement
Act of 1995; H.R. 2974, Crimes Against Children and
Elderly Persons Punishment and Prevention Act of 1995;
H.R. 2980, Interstate Stalking Punishment and Preven-
tion Act of 1996; H.R. 3120, to amend title 18, United
States Code, with respect to witness retaliation, witness
tampering and jury tampering; and H.R. 2297, to codify
without substantive change laws related to transportation
and to improve the United States Code, 9:30 a.m., 2141
Rayburn.

Committee on National Security, Subcommittee on Mili-
tary Installations and Facilities, to mark up H.R. 3230,
National Defense Authorization Act for Fiscal Year 1997,
1 p.m., 2212 Rayburn.

Special Oversight Panel on the Merchant Marine, to
consider recommendations on the fiscal year 1997 Mari-
time Administration and Panama Canal Commission au-
thorizations, 4 p.m., 2216 Rayburn.

Special Oversight Panel on Morale, Welfare and Recre-
ation, to consider recommendations on H.R. 3230, Na-
tional Defense Authorization Act for Fiscal Year 1997, 3
p.m., 2212 Rayburn.

Committee on Resources, oversight hearing on Department
of Interior activities, programs, and fiscal year 1997
budget, 1:30 p.m., 1324 Longworth.

Committee on Science, to mark up the following: the Om-
nibus Civilian Science Authorization Act of 1996; and
H.R. 3060, Antarctic Environmental Protection Act of
1996, 10 a.m., 2318 Rayburn.

Committee on Standards of Official Conduct, executive, to
consider pending business, 2 p.m., HT–2M Capitol.

Committee on Transportation and Infrastructure, Sub-
committee on Public Buildings and Economic Develop-
ment, hearing on Federal Building Security, 8:30 a.m.,
2253 Rayburn.

Committee on Veterans’ Affairs, Subcommittee on Hos-
pitals and Health Care, oversight hearing concerning the
effectiveness of community care clinics, 10 a.m., 334
Cannon.

Committee on Ways and Means, hearing on the impact on
small business of replacing the Federal Income Tax, 10
a.m., 1100 Longworth.
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Next Meeting of the SENATE

9:30 a.m., Wednesday, April 24

Senate Chamber

Program for Wednesday: After the recognition of one
Senator for a speech and the transaction of any morning
business (not to extend beyond 10 a.m.), Senate will re-
sume consideration of S. 1664, Immigration Reform.

Next Meeting of the HOUSE OF REPRESENTATIVES

11 a.m., Wednesday, April 24

House Chamber

Program for Wednesday: Consideration of H.J. Res.
175, making further continuing appropriations for the
fiscal year 1996 (closed rule, 1 hour of general debate);

Consideration of H.R. 2715, Paperwork Elimination
Act of 1995 (open rule, 1 hour of general debate); and

Consideration of H.R. 1675, National Wildlife Refuge
Improvement Act of 1995 (open rule, 1 hour of general
debate).
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