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The Senate met at 9 a.m., and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Gracious Father, help us to live be-
yond the meager resources of our ade-
quacy and learn that You are totally
reliable when we trust You completely.
You constantly lead us into challenges
and opportunities that are beyond our
energies and experience. Then You pro-
vide us with exactly what we need.
Looking back, we know that we could
not have made it without Your inter-
vention and inspiration. And when we
settle back on a comfortable plateau of
satisfaction, suddenly You press us on
to new levels of adventure in our liv-
ing. You are the disturber of any false
peace, the developer of dynamic char-
acter and the ever present deliverer
when we attempt what we could not do
on our own.

Senate

May this be a day in which we at-
tempt something humanly impossible
and discover that You are able to pro-
vide the power to pull it off. Give us a
fresh burst of excitement for the duties
of this day so that we will be able to
serve courageously. We will attempt
great things for You and expect great
things from You. Through our Lord and
Savior. Amen.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader, Senator
McCAIN of Arizona, is recognized.

SCHEDULE

Mr. McCAIN. Mr. President, on be-
half of the leader, | should like to re-
mind all Members of today’s Senate
schedule. This morning, the time be-
tween now and 10 a.m. will be equally
divided for debate on the FAA reau-
thorization conference report. At 10

a.m., there will be a 15-minute rollcall
vote on the motion to invoke cloture
on the FAA conference report. | hope
that the Senate would invoke cloture
this morning so that we can complete
action on this important measure. If
cloture is invoked, it is possible that
we may adopt the conference report at
a reasonable time today.

I also remind my colleagues that
there are a number of other legislative
items in the clearance process includ-
ing possible action on the parks bill.
With the cooperation of all Senators,
we can finish these items in time for
sine die adjournment of this Congress
today.

FEDERAL AVIATION ADMINISTRA-
TION REAUTHORIZATION—CON-
FERENCE REPORT

The Senate resumed consideration of
the conference report.

Mr. MCCAIN. Mr. President, | now
ask unanimous consent that the time
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until 10 a.m. be equally divided be-
tween the proponents and opponents,
myself managing the legislation for
this side, and the Senator from Massa-
chusetts, Mr. KENNEDY, managing for
the other side.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. McCAIN. Mr. President, perhaps
we could have information concerning
the division of that time. | would guess
it is less than 1 hour equally divided. Is
that correct?

The PRESIDENT pro tempore. To be
exact, it is 56 minutes.

Mr. McCAIN. Mr. President, since the
Senator from Massachusetts is not
here, | will begin with an opening
statement. | allow myself 10 minutes.

Mr. President, I want to talk about
this critical aviation bill for a few min-
utes, and | want to begin with the most
important part of it. That is the sec-
tion that has to do with aviation safe-
ty.
This bill has some very important
and critical aviation safety items in-
cluded in it. We all know how impor-
tant and compelling a problem this is
and a challenge for America and the
world. We continue, unfortunately, to
have serious airline accidents that con-
tinue to take place not only in this
country but around the world, includ-
ing the latest being another tragedy in
Peru just in the last several hours.
There is no doubt that aviation safety
is a vital and compelling issue and one
on which | believe we have made im-
portant progress in this bill.

Specifically, this legislation elimi-
nates the dual mandate and reiterates
safety being the highest priority for
the FAA. This legislation facilitates
the flow to the FAA of operational and
safety information, and the FAA may
withhold voluntarily submitted infor-
mation.

It authorizes the FAA to establish
standards for the certification of small
airports so as to improve safety at such
airports.

It mandates that the NTSB, the Na-
tional Transportation Safety Board,
and the FAA must work together to
improve the system for accident and
safety data classification so as to make
it more accessible and consumer
friendly and then publish such accident
data.

It requires pilot record sharing. It re-
quires the sharing of a pilot’s employ-
ment records between former and pro-
spective employers to assure margin-
ally qualified pilots are not hired.

It also discourages attempts by child
pilots to set records or perform other
aeronautical feats.

Also, Mr. President, it requires that
the Federal Aviation Agency and the
National Transportation Safety Board
work together on this terrible issue,
very difficult issue of notification of
the next of kin. Every time there is one
of these crashes, there is a problem as
far as the notification of the loved
ones, and it was an obligation of ours
to work this out. There have been a
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number of hearings following these
tragedies, and we hear the compelling
stories of the lack of notification,
wrongful notification, and lack of sen-
sitivity in the care and services pro-
vided to the family members. We have
to clean this up and we do that in this
bill.

As far as aviation security is con-
cerned, Mr. President, it requires the
FAA to study and to report to Congress
on whether some security responsibil-
ities should be transferred from the
airlines to airports and/or the Federal
Government. | do not think there is
any of us today who believe that secu-
rity at airports is at the level we want
it to be, and a very recent inspector
general report clearly indicated that.
We have to do a much better job.

The FAA in this legislation is di-
rected to certify companies providing
airport security screening.

It bolsters weapons and explosive de-
tection technology by encouraging re-
search and development. As you know,
Mr. President, the only available tech-
nology today is very expensive, very
large, very slow and sometimes not
completely mission fulfilling. | believe
that there is the technological capabil-
ity out there in America and the world
to develop the kind of weapons and ex-
plosive detection technology that we
can put in place in our airports in a
short period of time.

This legislation requires that back-
ground and criminal history records
checks be conducted on airport secu-
rity screeners and their supervisors.

It requires the FAA to facilitate in-
terim deployment of currently avail-
able explosive detection equipment.

It requires the FAA to audit the ef-
fectiveness of criminal history records
checks.

It encourages the FAA to assist in
the development of passenger profiling

systems.
It permits the Airport Improvement
Program and Passenger Facility

Charge funds to be used for aviation
safety and security projects at air-
ports.

The FAA and FBI must develop an
aviation security liaison agreement.

The FAA and FBI must carry out
joint threat assessments of high-risk
airports.

It requires the periodic assessment of
airport and air carrier security sys-
tems.

And it requires a report to Congress
on recommendations to enhance and
supplement screening of air cargo.

Mr. President, there is more aviation
safety and security benefits in this bill
which | will cover later this morning.
There is a requirement to enhance air-
line and air traveler safety by requir-
ing airlines to share employment and
performance records before hiring new
pilots, as | mentioned before.

But most important, it provides for
the thorough reform of the FAA, in-
cluding the long-term funding reform
of the FAA to secure the resources to
ensure we continue to have the safest,
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most efficient air transportation sys-
tem in the world.

For a long period of time we worked
on a bipartisan basis with the Sec-
retary of Transportation, the Director
and Deputy Director of the FAA, in
trying to come up with ways to fund
our national aviation system and its
safety and security-related aspects.
Right now the national air transpor-
tation system is primarily funded by
the airline ticket tax, which accounts
for more than $6 billion of the $9 billion
that is necessary to fund the FAA on
an annual basis. Unfortunately, the
discretionary budget caps will simply
not provide the budget flexibility to
continue to fund today’s service levels
from the FAA, let alone the funding
necessary over the next several years
to meet the continued growth antici-
pated in virtually every facet of avia-
tion. We must be able to fund the FAA
and the national air transportation
system in America through user fees.
Those that use the system should be
required to pay their fair share to pro-
vide a stable source of funding for the
FAA'’s critical safety and operational
activities and not the general tax-
payer.

This bill sets up a 21-member com-
mission which will make recommenda-
tions which will be required to be acted
on in a relatively short period of time
so we can come up with this very im-
portant, stable, and critical funding of
the national air transportation system.

Again, | cannot help but mention one
other aspect of this problem that is a
clear dereliction of duty on the part of
the Congress, and that is, on December
31, 1996, the airline ticket tax is going
to lapse again. At the present time the
airline ticket tax, with the addition of
general taxpayer dollars, is the major
method of funding aviation in America.
Congress let it lapse last Christmas
and it lapsed for a long period of time—
until just a few months ago. During
that time, the aviation trust fund was
depleted by $5 billion. I think it will be
a terrible thing, a terrible thing, to let
this Congress go out of session—which
we probably will—without reinstating
the ticket tax, which is going to expire
on December 31, 1996.

I would like to tell my colleagues and
I know my friend, Senator FORD of
Kentucky, feels as strongly as | do, as
does the chairman and ranking mem-
ber of the committee, Senator PRES-
SLER and Senator HOLLINGS. We are
going to address this issue early in the
105th Congress in whatever way we can.
We cannot allow this fund to be de-
pleted so we are unable to fund these
much-needed aviation safety, airport
security, and air traffic control mod-
ernization projects in America.

I am not going to point at specific
committees or specific Members of the
Senate or the House. But to allow the
airline ticket tax to lapse is a violation
of our fundamental obligations to the
American people, and that is to ensure
their safety and security. We cannot do
that without adequate and stable long-
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term funding. So | want to again enter
a plea, especially to the Finance Com-
mittee, that we address this issue as
soon as possible early in the next Con-
gress.

| reserve the remainder of my time.

The PRESIDENT pro tempore. The
distinguished Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, | yield
myself 1 minute. Then | am going to
yield 5 minutes to the Senator from II-
linois.

Mr. President, as we are gathered
here this morning, | want to reiterate
our position with regard to the FAA
bill. Those of us who oppose the addi-
tion of the special interest provision
are in support of the FAA conference
report otherwise. We had indicated we
were quite glad to put that whole con-
ference report on the continuing reso-
lution. We could have done that on
Monday and we would not be here
today.

We would have taken an independent
bill, a freestanding bill without this
provision, and passed it either Monday
when the House was in or any other
day in the belief the House would ac-
cept it.

So we do not yield to any of our col-
leagues in our interest in moving ahead
with the FAA conference report. But
what we find unconscionable is the in-
clusion of this special interest provi-
sion which is going to disadvantaged
working men and women who are try-
ing to play by the rules of the game
and whose interests would effectively
be compromised by this particular pro-
vision.

The PRESIDENT pro tempore. The
time of the Senator has expired.

Mr. KENNEDY. | yield 5 minutes to
the Senator from Illinois.

The PRESIDENT pro tempore. The
distinguished Senator from lllinois.

Mr. SIMON. Mr. President, as Sen-
ator KENNEDY said, everyone is for the
FAA bill. The question is this amend-
ment that was tacked on that was nei-
ther in the House version nor in the
Senate version. Let us just go over
what it does again. It benefits one com-
pany—one company. It interferes in
litigation. The Presiding Officer, Sen-
ator THURMOND, for whom | have come
to have great respect, has seen in the
Judiciary Committee that when we
interfere in litigation, with rare excep-
tions we make a mistake in the U.S.
Congress.

Third, it interferes in a labor-man-
agement negotiation that is going on.
We should not be taking one side or an-
other. | do not know who is right. All
I know is Congress should not be decid-
ing this.

We interfere also in a competitive
situation. How does this affect UPS?
How does it affect the Postal Service?
How does it affect other competitors?
No one knows. But people can sure
guess.

Then, finally, the process is wrong.
We have not had a hearing on this. The
committee of jurisdiction has not had a

CONGRESSIONAL RECORD —SENATE

hearing on this very complicated and,
obviously, controversial labor-manage-
ment issue. It has been rejected. Just a
few weeks ago the Appropriations Com-
mittee rejected this very amendment.
Yet we see it sliding in on a conference
committee here.

What it does, in essence, is it says
Federal Express and all its employees
are to fall under regulations that gov-
ern airlines. It so happens Federal Ex-
press has about 35,000 truck drivers
who, under this legislation now, are
going to be considered like airline pi-
lots as far as labor-management rela-
tions. That is not the way to govern.

It may be this is very meritorious.
Let us have a hearing. Let us go
through the normal process. But it
should not be stuck on in a conference
when neither the House nor the Senate
had it, when this has been rejected sev-
eral times by both the House and the
Senate.

Mr. BREAUX. Will the distinguished
Senator yield for a question?

Mr. SIMON. | will let the Senator
from Louisiana get his own time here.

Mr. BREAUX. | just was going to ask
a question of the Senator.

Mr. SIMON. You may ask a very brief
question.

Mr. BREAUX. Isn’t the current situa-
tion that Federal Express in its total
package is considered under the Rail-
way Labor Act right now? Is that not
the current situation? Is it the current
situation that Federal Express is con-
sidered to come under the Railway
Labor Act now?

Mr. SIMON. It is a matter of con-
troversy right now before the National
Labor Relations Board, as | understand
it. What we are doing is we are moving
in and making a decision. That is not
the way we ought to operate here.

We ought to have a hearing. We
ought to proceed in the normal way.
This is obviously a matter of con-
troversy. This is not how you solve
controversies and how you make good
legislation.

I yield the remainder of my time
back to the Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, how
much time remains?

The PRESIDENT pro tempore. The
Senator from Massachusetts has 22
minutes.

Mr. KENNEDY. | yield myself 13 min-
utes.

Mr. President, regardless of the out-
come of today’s vote, this week of de-
bate has already accomplished some-
thing very important for the American
people. It has placed a spotlight on a
cynical Republican attempt to help one
of their corporate friends at the ex-
pense of that company’s employees.

They had hoped to carry out their
scheme in the shadows, so that no one
would recognize the injustice that was
being done. That part of the Repub-
lican plan has already failed. The en-
tire country now knows that the Re-
publican Congress is ending as it
began, with an assault on working men
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and women and their families. Key Re-
publicans in Congress have conspired
with Federal Express to amend the
Railway Labor Act in order to deprive
Federal Express workers of their right
to form a local union. The company is
bent on obtaining this unfair advan-
tage before the Republican Congress
adjourns, because they know that a
Democratic Congress will never ap-
prove this special interest provision.

Truck drivers employed by Federal
Express in Pennsylvania began organiz-
ing a union several years ago, because
they had not received a raise in more
than 7 years. They were also worried
about worker safety and about losing
their jobs to subcontractors and seeing
full-time jobs cut back to part time. It
is unconscionable for the Senate to in-
tervene on the side of Federal Express
management to deny those workers
their basic rights under the National
Labor Relations Act.

Mr. President, this is not a technical
correction. Rider proponents falsely
claim that this is a technical correc-
tion to an inadvertent action taken in
the Interstate Commerce Commission
Termination Act of 1995. This is sub-
stantive. The Congressional Research
Service analyzed the ICC Termination
Act and found ““The deletion of express
companies from section 1 of the RLA
does not appear to have been inadvert-
ent or mistaken.” That is an independ-
ent judgment made by the Congres-
sional Research Service after reviewing
the history, reviewing the conference
itself and evaluating the various docu-
ments.

Second, the administration does not
consider this to be technical. Let me,
again, read the letter from the Office of
Management and Budget, representing
the position of the administration and
the President:

The administration believes that the provi-
sion is not a technical amendment in trans-
portation law. In fact, it could result in a
significant shift of the relationship between
certain workers and management.

They recognize that it is not a tech-
nical correction.

The Democratic members of the
House Aviation Subcommittee have
also recognized that this is not a tech-
nical correction. Read the debate over
in the House of Representatives and
you will see it. Every Democratic
member of the Aviation Subcommittee
points out that this is not a technical
correction, and the Parliamentarian of
the House of Representatives made a
judgment that it was not a technical
correction and required the House of
Representatives to have an independ-
ent vote on this measure.

Mr. President, the history of the
FedEx rider in the House and Senate is
out there for every Member of this
body to understand. They never had a
hearing on a rider in the House Avia-
tion Subcommittee or the full Trans-
portation and Infrastructure Commit-
tee; never had a hearing on the rider in
the Senate Aviation Subcommittee or
full Committee on Commerce, Science
and Transportation.
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House Republicans tried to attach
this to the fiscal 1996 omnibus appro-
priations bill and failed. House Repub-
licans tried to attach it to the National
Transportation Safety Board Author-
ization Act, and it failed. House Repub-
licans tried to attach it to the Railroad
Unemployment Act Amendments, and
it failed.

Senate Republicans supported at-
taching it to the Labor-HHS Appro-
priations bill in the Appropriations
Committee, and it failed. The rider was
not on the FAA Reauthorization Act
when it passed the House, and it wasn’t
when it passed the Senate. The rider
was added in the reauthorization con-
ference committee just before the end
of this conference.

Mr. President, now that we know
that it is not technical, now that we
know that this has been pursued con-
stantly by the Republican leadership in
the House of Representatives, sup-
ported overwhelmingly by the Repub-
lican Members in the House of Rep-
resentatives, with opposition by an
overwhelming majority of Democrats
in the House, we will see a similar re-
flection of that here later on this
morning.

Mr. President, this issue is in litiga-
tion. The Federal Express truck drivers
started organizing in 1991. In December
of 1991, the Federal Express truck driv-
ers filed a petition with the NLRB for
an election to decide whether a major-
ity of them desire representation. This
matter is currently in litigation. The
number of the case is 4-RC-17968.

There are Members who say it is not
in litigation. It is in litigation, and it
is before the NLRB and in active con-
sideration at this time. What we are
doing by this action is wiping out the
opportunity for that issue to be adju-
dicated by the NLRB. We are stacking
the deck for one side. We are refusing
to let the National Labor Relations
Board make a judgment about the
truck drivers.

The fact of the matter is, UPS has a
situation almost exactly the same as
Federal Express: Those workers who
are associated with the airlines are
considered employees of air carriers,
and thus covered by the Railway Labor
Act, while those who drive the trucks
are under the National Labor Relations
Act.

Federal Express has been declared an
air carrier, and they should be with re-
gard to their air operation. The ques-
tion now is, what about the truck driv-
ers who drive for Federal Express?
What about Federal Express’s proposed
expansion, such that the principal part
of their operation is going to be in
trucks rather than in the air? That is a
legitimate issue. It is currently before
the National Labor Relations Board.

Supporters of this rider are saying
that those grievances, those rights,
those interests of working men and
women are going to be vitiated because
of the power of Federal Express, one
single company. We are legislating for
one single company, make no mistake
about it.
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Mr. President, why do | call this Fed-
eral Express amendment a Republican
ploy? Let me show you the evidence,
and it is overwhelming. In the House,
the key advocates of this amendment
were Members of the Republican lead-
ership, and each and every time it was
offered in the House, it was offered on
behalf of the Republican leadership.
They voted in the House and closely
followed party lines: of the 218 Mem-
bers who voted for it, 199 were Repub-
licans. 198 Members of Congress op-
posed it; 168 of those voting no were
Democrats.

On the cloture motion that we will be
voting on shortly, nearly all Repub-
licans will vote to keep the amendment
in the bill, and a solid majority of
Democrats will vote against cloture in
order to remove the offensive Federal
Express provision.

This antiworker amendment is clear-
ly a Republican ploy for another rea-
son. It is consistent with what they
have done throughout this session,
whether it has been to eliminate the
Davis-Bacon Act or to gut other work-
er protection laws. The average con-
struction worker—may we have order,
Mr. President?

The PRESIDENT pro tempore. The
Senate will be in order.

Mr. KENNEDY. Mr. President, we
have seen the Republican leadership
try to compromise the incomes of con-
struction workers, the second most
dangerous industry in the United
States, with five times more accidents
than any other group of workers in this
country. The average income of a con-
struction worker is $27,500 a year. Yet
the Republicans made an effort time
after time after time here in the Sen-
ate of the United States and in the
House of Representatives to undermine
their income.

There was opposition to the increase
in the minimum wage. The story is
there and has been written. Repub-
licans fought it every single step of the
way, although hard-working families
who are at the bottom rung of the eco-
nomic ladder, who are our teachers’
aides, who work in nursing homes as
health care aides, who clean buildings
for the American free enterprise sys-
tem—these are hard-working men and
women who have families, and we be-
lieve that hard work ought to be re-
warded and that we should not deny
those hard-working Americans a de-
cent income. The Republicans oppose
that.

Whether it was on Davis-Bacon, the
increase in the minimum wage, or the
earned-income tax credit, which bene-
fits workers who earn less than $30,000,
on each and every one of those issues
involving workers’ rights, the Repub-
lican leadership in the House and the
Senate fought us tooth and nail. They
fought us tooth and nail at the begin-
ning of the Congress, and the last act
of this Congress will be to undermine
the legitimate rights of working men
and women who are only trying to play
by the rules under the National Labor
Relations Act.
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The Federal Express workers may be
able to persuade their coworkers to
support organizing or they may not,
but they shouldn’t have the rug pulled
out from under them as Republicans
have tried to do to other workers over
the period of this Congress.

Mr. President, | reserve the remain-
der of my time.

Mr. McCAIN addressed the Chair.

The PRESIDENT pro tempore. The
distinguished Senator from Arizona.

Mr. McCAIN. Mr. President, | yield 4
minutes to the Senator from Texas,
Senator HUTCHISON.

The PRESIDENT pro tempore. The
distinguished Senator from Texas is
recognized.

Mrs. HUTCHISON. Thank you, Mr.
President.

Mr. President, if someone is watching
this debate today, they might think we
are arguing about a labor bill. Mr.
President, we are not arguing about a
labor bill. Whether Federal Express can
have one union or six unions is not the
purpose of this bill, nor should it be the
focus of this debate, nor should it have
held up this Senate for the last 4 days.

Because the issue here is whether we
are going to reauthorize the FAA and
give them the tools they need to keep
our airlines and our airports safe. That
is the issue. That is the importance of
sending this bill to the President. Be-
cause if we get bottled up in other ex-
traneous issues and procedures, Mr.
President, what we are going to lose is
the ability for the FAA to immediately
deploy certification of the detection
equipment that is necessary to protect
air traffic passengers, the protection
against terrorist bombs. That is what
we are talking about today.

The detection equipment we have
today was put in place when we had hi-
jacking as a problem in this country.
And since that equipment has been put
in place, we have not had hijackings of
airlines in America. But that is not the
same type of equipment you need to de-
tect the sophisticated bombs that have
been able to be put in buildings and
airplanes around the world, or subway
systems. So what we are trying to do is
protect the traveling public.

We are seeing smokescreens here
about minute labor issues, and we are
seeing procedural measures taken
against a very important big-picture
bill that will give the FAA the tools it
needs. It will allow the FBI and the
FAA to collaborate in every high-risk
airport city. We need the FBI to work
with the FAA because they have
unique capabilities that are not there
in the FAA. So we need that to happen.
It can start today. Baggage match,
something that is done for foreign
travel, will now be looked at to see if
we can do it domestically, so that if a
passenger gets on a plane, we will know
that that passenger is matched to bags
in the compartment beneath, and we
will not have bags going on a plane
without the passenger that checked
that bag in.

We need to be able to allow the pas-
senger facility charges and the fees
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that go on the airline tickets to be
used for antiterrorism and safety meas-
ures. That will be authorized in this
bill.

Mr. President, we are not looking at
deciding in Congress and spending 4
days of Congress’ time to determine
whether FedEx is going to have one
union or six. Our purpose here today is
to pass a bill that protects every Amer-
ican and every visitor to our country
who is traveling in airports and on air-
planes with the safety they deserve. We
can do it if we will keep our eye on the
ball and do what is responsible for the
U.S. Senate. It would be irresponsible
for us to allow some minor disagree-
ment on a labor matter that does not
have to be decided by Congress to, in
fact, hold up a bill that will provide
safety for flying passengers in Amer-
ica.

Thank you, Mr. President.

Mr. FEINGOLD addressed the Chair.

Mr. KENNEDY. Mr. President, 5 min-
utes to the Senator from Wisconsin.

The PRESIDING OFFICER (Mr.
FRIST). The Senator from Wisconsin is
recognized.

Mr. FEINGOLD. Mr. President,
thank you.

There has been some confusion in
this body about whether this is a big
issue or little issue, technical issue or
substantive issue. Well, | think the ar-
gument that this is somehow just a
technical debate has been pretty well
shredded by the reality of what has
happened this week.

Let me just quickly read again from
the letter from the Office of the Presi-
dent, the administration, from Frank-
lin Raines, of the Office of Manage-
ment and Budget, which says:

The administration believes that the provi-
sion is not a ‘‘technical amendment’” to
transportation labor law. In fact, it could re-
sult in a significant shift of the relationship
between certain workers and management.
We hope Congress will not jeopardize avia-
tion safety, security, and investment initia-
tives as it comes to closure on this issue.

Mr. President, the Senator from
Texas just again tried the ploy of say-
ing this is a minor issue. She said, a
“minute” labor issue. Well, does any-
one believe, after the almost herculean
effort to keep this provision in, that
this is a minor issue? This is a major,
major issue to one very powerful cor-
poration in this country.

Let us focus again on what this in-
tense major debate is about. It is about
whether one powerful corporation is
going to be able to get its way in the
closing hours of this Congress and push
through a special interest provision
aimed at only one thing —it is aimed
at only one thing: protecting this pow-
erful company from its workers trying
to form a union.

Mr. President, this apparently is not
the only time that this corporation,
Federal Express, has used this type of
procedure to benefit its own interests.
Let me say here, | do not think Federal
Express is a bad corporation. Obvi-
ously, it provides tremendously impor-
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tant services in our economy, as do
other services, such as UPS. But you
cannot ignore the record.

Last night, | and other Members of
the Senate received a letter from Pub-
lic Citizen, a nonpartisan public inter-
est group. They express frequently a di-
rect interest in the way this body does
business. This is what Public Citizen
wrote about the effort to push FedEx’s
special interest provision through in
the FAA conference report. They said:

This is not the first time or the second
time that Federal Express has used last-
minute tactics to gain passage of controver-
sial amendments to law. In the 1990 aviation
authorization bill, with no hearings, exemp-
tion from local noise requirements for air-
craft were pushed through. In the 1994 avia-
tion authorization bill, Federal Express was
involved in getting preemption of State reg-
ulation of truck prices, routes and services
through the Congress with no hearings in the
Senate where the amendment was added to
an unrelated bill and only a last-minute
hearing in the House during the conference
negotiations. State officials were outraged
at the way this was maneuvered. In 1995,
motor carrier safety standards were elimi-
nated for Federal Express type trucks in the
National Highway System legislation. In
1996, the anti-labor provision Federal Ex-
press seeks to get enacted in the aviation au-
thority conference report is [just] the most
recent in a long string of such maneuvers.

These issues [they say] are major public
policies that deserve appropriate hearings
and evaluation. The public is already angry
about the way wealthy business interests
dominate the congressional decision-making
process. This history of Federal Express
sponsored legislation, combined with the
millions of dollars it spends each year lobby-
ing, campaign contributions, and providing
air transportation services to key members
of Congress, undermines our democratic sys-
tem. Federal Express has a long history of
opposition to government regulations. But
when they want to block their employees’ ef-
forts to form a union and gain an unfair ad-
vantage over their competitors, the sky’s the
limit on money and political muscle they
will use to get their own customized regu-
latory protection made into law.

Those are words by Joan Claybrook
from Public Citizen. And this is not an
isolated, innocent, or minor matter to
the corporation pushing it.

Mr. President, let me repeat one
phrase from this letter. This kind of
activity ‘“‘undermines our democratic
system.”’

However anyone feels about the un-
derlying merits of the issue, the proc-
ess which is taking place is repugnant.
As the distinguished Senator from Illi-
nois, [Mr. SIMON] has said, if this cor-
poration succeeds, this will be a text-
book example for years to come of how
special interests have perverted the
democratic process. | hope we will do
the right thing and just say no to this.

Mr. President, let me simply say, as
a conclusion, | have heard speakers all
week, and especially this morning, say
that we have to pass this bill because
of airline safety; we have to pass this
bill because of the airline tax exten-
sion; we have to pass this bill because
of airport aides. And | agree. We have
to pass this bill. How can all of those
things, how can all of those things be
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less important than this one provision
for Federal Express?

It seems inconceivable to me that
those on the other side, given their
commitment to those issues and those
concerns, would not drop this provision
at this point and let the bill be passed
today and be signed by the President.

| yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. McCAIN. Mr. President, | yield 6
minutes to the Senator from South
Carolina, Senator HOLLINGS.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. HOLLINGS. Mr. President, I'll
come right to the point, it is not a
question of one company succeeds. It is
the question of one Congress can suc-
ceed. Congress made the error, not Fed-
eral Express. Federal Express had noth-
ing to do with the dropping of the lan-
guage when we passed the ICC termi-
nation bill last December. We made
that mistake. We are on trial. And this
distortion: coming in here and
flyblowing a wonderful company—
“antiworker,” ‘“‘a Republican attack,”
“*slash Medicare,” *‘slash education’—
none of that has anything to do with it.

Let us assume that Federal Express
was antiworker. That would have noth-
ing to do with this particular issue.
What we did here with my amend-
ment—and incidentally, ‘“‘Republican,”
I have been a Democrat since 1948. |
think you were just learning to drive
at that time. So you can’t define who
is a Democrat, we will see how the
Democrats vote.

At that particular time we came in
here and we said, “Wait a minute.
When we left, we had a hearing. Been
having a hearing quite regularly all
over.” Who is to be heard? Not the
merits of workers’ rights, the merits of
the truth. Find somebody, some Sen-
ator, some Congressman. | have chal-
lenged him now for 3 days during this
filibuster, find me anybody who says
otherwise than that it was an honest
mistake. It is our duty to try to cor-
rect it.

Every time we try, we go down the
list, filibuster, filibuster, filibuster.
Yes, you have the political power. You
have held the whole Congress up for 3
days. Every time we try to get it any-
where, you are going to filibuster, fili-
buster, filibuster, trying to take advan-
tage of an honest mistake.

We have heard from all the Congress-
men, Republican and Democrat, all the
Senators, Republican and Democrat,
and we all agree that it was a mistake.
You cannot find anybody who says it
was not a mistake. To come in here
trying to correct an honest mistake,
and they flyblow a company with
antiworker/Medicare/Medicaid and all
that extraneous garbage—they know
no shame. We are not going to fili-
buster. We are ready to vote. We are
ready to vote and try to get a political
division here today on what this Sen-
ator has been trying to clean up.

We tried to get the other side to look
at the intent. | am looking at the con-
ference report by Mr. SHUSTER, the ICC
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Termination Act, last December 15.
“The enactment of the ICC Termi-
nation Act of 1995 shall neither expand
nor contract coverage of employees and
employers by the Railway Labor Act.”

Now, that is exactly what was in-
tended. That is the law. The Railway
Labor Act is just exactly what truck
drivers and pilots and Federal Express
have been under since 1973 when they
started business.

| felt like Archimedes, who said, ‘““Eu-
reka, | found it” when the Senator
from Massachusetts cited 4-RC-17698. |
ask unanimous consent to have printed
in the RECORD excerpts of the final
Board decision.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL MEDIATION BOARD,
Washington, DC, November 22, 1995.
Re NMB File No. CJ-6463 (NLRB Case 4-RC-
1698) Federal Express Corporation.
JEFFREY D. WEDEKIND,
Acting Solicitor, National
Board, Washington, DC.

DEAR MR. WEDEKIND: This responds to your
request dated July 17, 1995, for the National
Mediation Board’s (Board’s) opinion as to
whether Federal Express Corporation (Fed-
eral Express or FedEx) and certain of its em-
ployees is subject to the Railway Labor Act,
as amended, 45 U.S.C. §151, et seq. The
Board’s opinion, based upon the materials
provided by your office and the Board’s in-
vestigation is that Federal Express and all of
its employees are subject to the Railway
Labor Act.

Labor Relations

This case arose as the result of a represen-
tation petition filed with the National Labor
Relations Board (NLRB) by the Inter-
national Union, United Automobile Aero-
space and Agricultural Implement Workers
of America (UAW). The UAW initially sought
to represent a unit of Federal Express’s em-
ployees including “‘all regular full and part-
time hourly ground service employees in the
Liberty District.””t On December 9, 1991, the
UAW amended its petition to exclude ‘“‘ramp
agents, ramp agent/feeders, handlers, senior
handlers, heavyweight handlers, senior
heavy weight handlers, checker sorters, sen-
ior checker/sorters, shuttle drivers, shuttle
driver/handlers, office clerical employees,
engineers, guards and supervisors as defined
in the Act [NLRA].”” The titles remaining in
the UAW’s petition include: service agents,
senior service agents, international docu-
ment agents, couriers, courier/handlers, trac-
tor-trailer drivers, dispatchers, courier/non-
drivers and operations agents.

The UAW argues that the employees it
seeks to represent in Federal Express’ Lib-
erty District are employees subject to the
National Labor Relations Act (NLRA). The
UAW acknowledges that pilots and aircraft
mechanics employed by Federal Express are
subject to the Railway Labor Act. However,
the UAW contends that the two-part test
traditionally employed by the Board to de-
termine whether an entity is a carrier should
be applied to the unit of employees it seeks
to represent in Federal Express’ Liberty Dis-
trict. According to the UAW, the employees
it seeks to represent in the Liberty District
do not perform airline work and are not ““in-
tegral to Federal Express’ air transportation
functions.”

Federal Express asserts that it is a carrier
subject to the Railway Labor Act and, as a

1Footnotes at end of letter.
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carrier, all of its employees are subject to
the Railway Labor Act. Federal EXxpress
notes that the Board and the courts have re-
peatedly found it to be a carrier subject to
the Railway Labor Act. According to Federal
Express, the job classifications remaining in
the petition are integrally related to Federal
Express’ air transportation activities. Fed-
eral Express contends that it is a ‘“‘unified
operation with fully integrated air and
ground services.” According to Federal Ex-
press, allowing some employees to be cov-
ered by the National Labor Relations Act
and others to be subject to the Railway
Labor Act would result in employees being
covered by different labor relations statutes
as they are promoted up the career ladder.

Federal Express contends that the two-
part test suggested by the UAW is not appro-
priate in this case. According to Federal Ex-
press, the Board uses the two part test to de-
termine whether a company is a carrier, not
to determine whether specific employees of a
carrier perform duties that are covered by
the Railway Labor Act. Federal Express cau-
tions that adoption of the test suggested by
the UAW “‘would drastically alter labor rela-
tions at every airline in the country.” Ac-
cording to Federal Express, under the UAW’s
test, most categories of employees except pi-
lots, flight attendants and aircraft mechan-
ics would be subject to the NLRA.

The Board repeatedly has exercised juris-
diction over Federal Express. Federal Express

Corp., 22 NMB 279 (1995); Federal Express
Corp., 22 NMB 257 (1995); Federal Express
Corp., 22 NMB 215 (1995); Federal Express
Corp., 20 NMB 404 (1993); Federal Express
Corp., 20 NMB 394 (1993); Federal Express
Corp., 20 NMB 360 (1993); Federal Express
Corp., 20 NMB 126 (1993); Federal Express

Corp., 20 NMB 91 (1992); Federal Express Corp.,
20 NMB 7 (1992); Federal Express Corp., 19
NMB 297 (1992); Federal Express Corp., 17 NMB
24 (1989); Federal Express/Flying Tiger, 16 NMB
433 (1989); Federal Express, 6 NMB 442 (1978).
There is no dispute that Federal Express is a
carrier subject to the Railway Labor Act
with respect to certain Federal Express em-
ployees (i.e. Pilots; Flight Attendants,® Glob-
al Operation Control Specialists; and Me-
chanics and Related Employees; Stock
Clerks; and Fleet Service Employees). How-
ever, the Board has not addressed the issue
raised by the UAW: whether or not certain
Federal Express employees are subject to the
Railway Labor Act.

The NLRB initially requested the NMB’s
opinion as to whether FedEXx is subject to
the RLA on July 1, 1992. However, on that
date, the NLRB granted the UAW'’s request
to reopen the record and the file was re-
turned to the NLRB. The NLRB renewed its
request on July 17, 1995 and the NMB re-
ceived the record on July 31, 1995. The NMB
received additional evidence and argument
from FedEx and the UAW on August 17, 1995
and September 5, 1995.

1.

Federal Express, a Delaware corporation,
is an air express delivery service which pro-
vides worldwide express package delivery.
According to Chairman of the Board and
Chief Executive Officer Frederick Smith,
Federal Express flies the sixth largest jet
aircraft fleet in the world.

Federal Express’ jet aircraft fleet cur-
rently includes Boeing 727-100’s, Boeing 727-
200’s, Boeing 737’s, Boeing 747-100’s, Boeing
747-200’s, DC 10-10’s, DC 10-30’s and McDon-
nell-Douglas MD-11’s. Federal Express also
operates approximately 250 feeder aircraft,
including Cessna 208’s and Fokker 27’s. It has
over 50 jet aircraft on order.

Federal Express currently serves the Unit-
ed States and several countries in the Middle
East, Europe, South America and Asia, in-
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cluding Japan, Saudi Arabia and Russia. Ac-
cording to Managing Director of Operations
Research Joseph Hinson, Federal Express
does not transport freight that moves exclu-
sively by ground to or from the United
States.

* * * * * *

111. DISCUSSION

The National Mediation Board has exer-
cised jurisdiction over Federal Express as a
common carrier by air in numerous pub-
lished determinations. Federal Express Corp.,
22 NMB 279 (1995); Federal Express Corp., 22
NMB 257 (1995); Federal Express Corp., 22 NMB
215 (1995); Federal Express Corp., 20 NMB 666

(1993); Federal Express Corp., 20 NMB 404
(1993); Federal Express Corp., 20 NMB 394
(1993); Federal Express Corp., 20 NMB 360
(1993); Federal Express Corp., 20 NMB 126

(1993); Federal Express Corp., 20 NMB 91 (1992);
Federal Express Corp., 20 NMB 7 (1992); Federal
Express Corp., 19 NMB 297 (1992); Federal Ex-
press Corp., 17 NMB 24 (1989); Federal Express/
Flying Tiger 16 NMB 433 (1989); Federal Ex-
press, 6 NMB 442 (1978). In eight of those de-
terminations, the Board exercised jurisdic-
tion over ground service employees of Fed-
eral Express. The substantial record devel-
oped in this proceeding provides no clear and
convincing evidence to support a different
result.
A.

Section 181, which extends the Railway
Labor Act’s coverage to air carriers, pro-
vides:

“All of the provisions of subchapter 1 of
this chapter except section 153 of this title
are extended to and shall cover every com-
mon carrier by air engaged in interstate or
foreign commerce, and every carrier by air
transporting mail for or under contract with
the United States Government, and every air
pilot or other person who performs any work as
an employee or subordinate official of such car-
rier or carriers, subject to its or their continuing
authority to supervise and direct the manner of
rendition of his service, 45 U.S.C. §181. (Em-
phasis added.)”’

Federal Express is an air express delivery
service which holds itself out for hire to
transport packages, both domestically and
internationally. Federal Express and the
UAW agree that Federal Express and its air
operations employees, such as pilots and air-
craft mechanics, are subject to the Railway
Labor Act. The disagreement arises over
whether Federal Express’ remaining employ-
ees are subject to the Railway Labor Act.
The UAW argues that the employees it seeks
to represent do not perform airline work and
are not ‘“‘integral to Federal Express’ air
transportation functions.” Federal Express
asserts that all of the employees sought by
the UAW are integrally related to its air ex-
press delivery service and are subject to the
Railway Labor Act.

Since there is no dispute over whether Fed-
eral Express is a common carrier by air, the
Board focuses on whether the employees
sought by the UAW’s petition before the
NLRB are subject to the Railway Labor Act.
The Act’s definition of an employee of an air
carrier includes, ‘“‘every air pilot or other
person who performs any work as an em-
ployee or subordinate official of such carrier
or carriers, subject to its or their continuing
authority to supervise and direct the manner
of rendition of his service”. The Railway
Labor Act does not limit its coverage to air
carrier employees who fly or maintain air-
craft. Rather, its coverage extends to vir-
tually all employees engaged in performing a
service for the carrier so that the carrier
may transport passengers or freight.®

In REA Express, Inc., 4 NMB 253, 269 (1965),
the Board found ‘‘over-the-road’” drivers em-
ployed by REA subject to the Act stating:
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“It has been the Board’s consistent posi-
tion that the fact of employment by a ‘car-
rier’ under the Act is determinative of the
status of all that carrier’s employees as sub-
ject to the Act. The effort to carve out or to
separate the so-called over-the-road drivers
would be contrary to and do violence to a
long line of decisions by this Board which
would embrace the policy of refraining from
setting up a multiplicity of crafts or classes.
As stated above, there is no question that
this particular group are employees of the
carrier (Emphasis in original).”

The limit on Section 181’s coverage is that
the carrier must have ‘‘continuing authority
to supervise and direct the manner of ren-
dition of * * * [an employee’s] service. The
couriers, tractor-trailer drivers, operations
agents and other employees sought by the
UAW are employed by Federal Express di-
rectly. As the record amply demonstrates,
these employees, as part of Federal Express’
air express delivery system, are supervised
by Federal Express employees. The Board
need not look further to find that all of Fed-
eral Express’ employees are subject to the
Railway Labor Act.

B.

In the Board’s judgment, the analysis of
the jurisdictional question could end here.
However, Federal Express and the UAW have
directed substantial portions of their argu-
ments to the ““integrally related” test. Spe-
cifically, the participants discuss whether
the employees the UAW seeks to represent
are “‘integrally related” to Federal Express’
air carrier functions. The Board does not
find consideration of the “‘integrally relat-
ed’” test necessary to resolve the jurisdic-
tional issue, however, review of the rel-
evance of this test is appropriate.

The UAW argues that the employees it
seeks to represent are not integrally related
to Federal Express’ air carrier functions and
therefore are not subject to the Railway
Labor Act. Federal Express asserts that the
NLRB and federal courts have found its
trucking operations integrally related to its
air operations.10

However, the Board does not apply the ““in-
tegrally related’ test to the Federal Express
employees sought by the UAW. Where, as
here, the company at issue is a common car-
rier by air, the Act’s jurisdiction does not
depend upon whether there is an integral re-
lationship between its air carrier activities
and the functions performed by the carrier’s
employees in question. The Board need not
consider the relationship between the work
performed by employees of a common carrier
and the air carrier’s mission, because section
181 encompasses ‘‘every pilot or other person
who performs any work as an employee or
subordinate official of such carrier or car-
riers. . . .”” (Emphasis added).

Even if the Board were to assume arguendo
that the ““integrally related” test applies to
the facts in this case, the Board would hold
in concurrence with the recent decision in
Federal Express Corp. v. California PUC, supra,
at note 10, that the “‘trucking operations of
Federal Express are integral to its oper-
ations as an air carrier.” 936 F.2d at 1078.
Employees working in the other positions
sought by the UAW perform functions equal-
ly crucial to Federal Express’ mission as an
integrated air express delivery service. As
the record demonstrates, without the func-
tions performed by the employees at issue,
Federal Express could not provide the on-
time express delivery required of an air ex-
press delivery service.

The Board has employed the ‘‘integrally
related” test when it has examined whether
to apply the trucking exemption under §151
of the Act. O/O Truck Sales, 21 NMB at 269;
Florida Express Carrier, Inc., 16 NMB 407
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(1989). Specifically, the Board has applied the
“integrally related’ test when it has consid-
ered trucking operations conducted by a sub-
sidiary of a carrier or a company in the same
corporate family with a carrier. In Florida
Express, supra, the Board found Florida Ex-
press, a trucking company which is a wholly-
owned subsidiary of Florida East Coast Rail-
road, to be a carrier subject to the Railway
Labor Act. In O/O Truck Sales, supra, the
Board found O/O Truck Sales, a trucking and
fueling company which is a wholly-owned
subsidiary of CSXI (which is commonly
owned with CSXT), to be a carrier subject to
the Railway Labor Act. In contrast, Federal
Express directly employs truck drivers,
couriers and all other employees sought by
the UAW'’s petition.

C.

The UAW argues that the Board should
apply the two-part test used by the Board in
other factual settings for determining
whether an employer and its employees are
subject to the Railway Labor Act. See, for
example, Miami Aircraft Support, 21 NMB 78
(1993); AMR Services, Corp., 18 NMB 348 (1991).
The Board does not apply the two-part test
where the company at issue is engaged in
common carriage by air or rail. The Board
applies the two-part test where the company
in question is a separate corporate entity
such as a subsidiary or a derivative carrier
which provides a service for another carrier.
In those situations where the Board applies
the two-part test, it determines: 1) whether
the company at issue is directly or indirectly
owned or controlled by a common carrier or
carriers; and 2) whether the functions it per-
forms are traditionally performed by em-
ployees of air or rail carriers. Under this
test, both elements must be satisfied for a
company to be subject to the Railway Labor
Act. Federal Express is an admitted carrier
and the employees at issue are employed di-
rectly by Federal Express. Accordingly, the
two-part test does not apply to this proceed-
ing.

Even if the two-part test were applicable,
the employees at issue here would be covered
by the Railway Labor Act. Federal Express,
as a common carrier, has direct control over
the positions sought by the UAW. In addi-
tion, the Board has found that virtually all
of the work performed by employees sought
by the UAW’s petition is work traditionally
performed by employees in the airline indus-
try. For example: couriers, Air Cargo Trans-
port, Inc., 15 NMB 202 (1988); Crew Transit,
Inc., 10 NMB 64 (1982); truck drivers; Florida
Express, Inc., 16 NMB 407 (1989); customer
service agents; Trans World International Air-
lines, Inc., 6 NMB 703 (1979).

CONCLUSION

Based upon the entire record in this case
and for all of the reasons stated above, the
Board is of the opinion that Federal Express
Corporation and all of its employees sought
by the UAW’s petition are subject to the
Railway Labor Act. This finding may be
cited as Federal Express Corporation, 23 NMB
32 (1995). The documents forwarded with your
letter will be returned separately.

By direction of the NATIONAL MEDI-
ATION BOARD.

STEPHEN E. CRABLE,
Chief of Staff.

FOOTNOTES

1The Liberty District includes portions of south-
eastern Pennsylvania, southern New Jersey and
Delaware.

2The dispatchers at issue do not dispatch aircraft.

3FedEx no longer employs Flight Attendants.

* * * * *
9Two courts have held that certain employees of a

carrier who perform work unrelated to the airline
industry are not covered by the Railway Labor Act.
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Pan American World Airways v. Carpenters, 324 F.2d
2487, 2488, 54 LRRM 2487, 2488 (9th Cir. 1963); cert. de-
nied, 376 U.S. 964 (1964) (RLA does not apply to Pan
Am’s ““housekeeping’ services at the Atomic Energy
Commission’s Nuclear Research Development Sta-
tion); and Jackson v. Northwest Airlines, Inc., 185 F.2d
74, 77 (8th Cir. 1950) (RLA does not apply to North-
west’s ‘“modification center’” where U.S. Army air-
craft were reconfigured for military purposes). Work
functions described in Carpenters as ‘‘substantially
identical” to those before the Ninth Circuit were
held by another court to be within the ‘“‘compulsive”
jurisdiction of the Railway Labor Act. Biswanger v.
Boyd, 40 LRRM 2267 (D.D.C. 1957). The Board has not
had the occasion to make a final determination re-
garding the appropriate application of this line of
cases.

10Federal Express Corporation v. California Public
Utilities Commission, 936 F.2d 1075, 1078 (9th Cir. 1991).
Chicago Truck Drivers v. NLRB, 99 LRRM 2967 (N.D.
111. 1978); aff'd. 599 F.2d 816, 101 LRRM 2624 (7th Cir.
1979).

Mr. HOLLINGS. This particular deci-
sion on page 2 covers every kind of
driver you can think of—shuttle driv-
ers, tractor-trailer drivers, dispatchers,
courier nondrivers, courier drivers, and
right on down, and | want to read to
you in this limited time the final deci-
sion: “The Board is of the opinion that
Federal Express Corporation and all of
its employees sought by the UAW'’s pe-
tition are subject to the Railway Labor
Act.” Signed, Stephen E. Crable, the
chief of staff, and as a unanimous deci-
sion by the other members.

That was filed on November 22, 1995,
almost a year ago. This is the initia-
tive to try to change it. The opponents
are the ones trying to pull the rug out
from under that decision because it
was at the NLRB—they know and we
all know in 50 years and 100 decisions
the NLRB has never reversed a decision
that was unanimous by the National
Mediation Board.

To talk about litigation, for 5 years
they had wonderful lawyers. The em-
ployees were there with all kinds of
hearings and everything else, but they
act like what we are trying to do is
change the rules in the middle of the
game. We are trying to correct a mis-
take.

Mr. President, there is no question in
my mind this is an outstanding com-
pany. | have ‘“The 100 Best Compa-
nies,” and | could read it. But, simply
stated, the Senator from lllinois is to-
tally out of order with respect to this
issue of the way to govern; one people,
one Congress. We are the ones who
made the mistake, not Federal Ex-
press. This is the way to try to correct
it. We know we faced a filibuster at
every particular turn you could pos-
sibly think of. We know this is partisan
onslaught. We know this nonsense
about working people and working
families and slashing education.

Under the Railway Labor Act, you
have every right and interest to orga-
nize, and in fact 65 percent of the work-
ers under the Railway Labor Act are
organized. Under the NLRA, the Na-
tional Labor Relations Act, only 11
percent are organized. So they are
wrong when they act like we are trying
to change the rules. We are trying to
get it back to exactly where the parties
were. We are here now because they
have the legal power to delay us for 3
days, intimidate and terrorize.
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| thank the distinguished Chair.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, the bill before us today, H.R. 3539,
the Federal Aviation Administration
Authorization Act of 1996, is important
legislation. It reauthorizes the Airport
Improvement Program, providing need-
ed grants to States and to airports for
airway improvements, helps to improve
safety and airport security, and makes
a number of other important contribu-
tions to aviation.

In Illinois, O’Hare airport in Chicago
could expect more than $8.5 million
next year. The Peoria airport could re-
ceive $860,000. The airport in my
State’s capitol, Springfield, should re-
ceive more than $660,000 if this legisla-
tion is enacted. The Southern Illinois
Airport Authority, which operates an
airport in Carbondale, expects more
than $1.5 million if this bill becomes
law.

These grants are important to these
and other airports in Illinois, and to
airports across the country. They are
what keep our airports functional and
safe, and help maintain the air trans-
portation infrastructure of our country
that fuels our economy. Congress can
hardly afford to adjourn without the
passage of this legislation.

This bill even includes a provision
that | worked very hard on, along with
my colleague from Oregon, Senator
WYDEN, that will allow communities to
participate in the process of improving
safety at their railroad -crossings.
Under a 1994 law, communities did not
have this option. They were essentially
directed to install extremely expensive
safety devices, or their locally imposed
whistle ban would be revoked. | am de-
lighted that we were able to work out
an amendment to this 1994 law that
gives communities the flexibility they
need to improve safety from the local
level, and not just by Federal dictate.

It is therefore very disheartening
that, despite the obvious merits of this
legislation, despite the fact that this is
a good, bipartisan bill, and despite the
fact that it will allow communities to
participate in the process of improving
railroad crossing safety, | am forced to
vote against this entire bill because of
one sentence that was inserted by the
conference committee and dubiously
labeled a clarifying amendment.

Mr. President, supporters of this one
sentence argue that it is, in fact, a
technical correction—a  clarifying
amendment—and that it corrects a
mistake that occurred when the Con-
gress drafted and approved the legisla-
tion eliminating the Interstate Com-
merce Commission. I am not on the
Commerce Committee, and | am not fa-
miliar enough with the details of the
legislative language that was used
when Congress eliminated the Inter-
state Commerce Commission to evalu-
ate the merits of that claim.

I do know, however, that a technical
correction does not provoke the kind of
controversy that this one sentence
amendment has provoked. Technical
corrections are, by definition, non-
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controversial. They change details of
legislation or of law in ways that do
not have substantive affects on policy.

Technical corrections do not result
in my staff being bombarded by calls,
faxes, and letters—which is exactly
what has happened since this sentence
was discovered in the FAA Authoriza-
tion Conference Report.

Technical corrections do not prompt
Senators to demand a full reading of
the text of legislation. Yet the other
night we listened while the bill clerks
diligently read the text of almost the
entire FAA bill for 3% hours.

Technical corrections do not lead to
filibusters, and Mr. President, | believe
that is exactly where we are today, in
the midst of a filibuster over a sup-
posed clarifying amendment.

Technical corrections do not tie the
Senate in knots and hold the 104th
Congress in legislative session for sev-
eral days after we were scheduled to
adjourn sine die.

Technical corrections do not moti-
vate press conferences, where workers
express their fears that this provision
will allow their company to trample
their employment rights. Regardless of
the substantive merit of this claim, or
the claims of either side in this debate,
a provision that is this controversial is
not a technical correction.

Technical corrections do not require
five or six attempts to be inserted into
legislation. That is the history, how-
ever, of this sentence. Attempts were
made to attach the provision to fiscal
year 1996 appropriations legislation.
Those attempts failed. An attempt was
made to attach it to the NTSB reau-
thorization. That attempt failed. Mem-
bers tried to attach it to the Railroad
Unemployment Act amendments, and
failed. An attempt was made to attach
it to this year’s Department of Trans-
portation appropriations bill. That at-
tempt failed. Another attempt was
made to attach it to the fiscal year 1997
omnibus appropriations legislation.
That attempt failed as well. This is not
the legislative history of a technical
correction.

This is the history of a highly con-
tentious provision that many people
believe will directly affect their lives.
This is the legislative history of a pro-
vision that one company believes will
give it the upper hand in negotiations
with some of its employees. This is the
legislative history of a provision that
should be the subject of a hearing—but
it has never been the subject of a hear-
ing, in either the House or the Senate.

This provision has never even been
debated in either the House or the Sen-
ate. It had never passed either body—
and yet it found its way into the con-
ference report on this important legis-
lation reauthorizing the Federal Avia-
tion Administration.

It is deeply unfortunate that this
highly controversial sentence has been
attached to such a valuable piece of
legislation. It is deeply troubling that
this provision has never been the sub-
ject of a hearing or been debated on its
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merits. | deeply regret that | must op-
pose this legislation, because in the
11th-hour, a highly controversial provi-
sion has been attached to the bill under
the guise of a clarifying amendment.

It is my hope that the Senate will be
able to clean up this FAA bill and act
on it immediately, before the end of
the 104th Congress. This bill is too im-
portant for airports, our transportation
infrastructure, and our economy, to let
it be derailed by one controversial,
11th-hour amendment.

I urge all of my colleagues to vote
against cloture, and support a clean al-
ternative to this bill.

Mrs. BOXER. Mr. President, the
pending conference report is a very im-
portant piece of legislation that means
nearly $4.6 billion in grants to airports
across America the next 2 years and as
much as $75 million in entitlement and
apportionment funding this year to air-
ports in my State of California. It also
authorizes funds over the next 2 years
for operations, equipment, and re-
search of the Federal Aviation Admin-
istration.

And, in a very important change in
public policy, the bill ends the FAA’s
dual mandate of regulation of civil
aviation and promotion of air travel.
After this bill becomes law, the pri-
mary mission of the FAA will be to en-
sure the safety of the flying public.

The bill also contains important pro-
visions that will increase security at
the nation’s airports and begin imple-
mentation of the Gore Commission rec-
ommendations to enhance security.
This bill will immediately authorize
heightened airport employee screening
checks and criminal background
checks and will facilitate sharing of in-
formation on pilot records.

As far as | know, not one single sen-
ator opposes this FAA authorization
bill. So why are we still here?

We are still here because of an un-
usual parliamentary move in the con-
ference on this bill last week, in which
a provision that was not in either the
Senate-passed bill or the House-passed
bill was added in conference. That
move is what triggered the fierce de-
bate we have had on this issue since
last Saturday.

Had that provision—relating to labor
organizing rules for employees of Fed-
eral Express—not been added in con-
ference, the Senate would most likely
have adjourned several days ago.

Those who oppose the provision have
exercised their rights to debate it at
length. So today there will be a cloture
vote on the conference report. And
while | support the FAA reauthoriza-
tion bill, 1 will vote against cloture on
this conference report for two reasons:

First, | strongly object to the proce-
dure that was used to add this provi-
sion to the bill in conference. | under-
stand that under the rules, the con-
ferees had the right to do what they
did. However, what is legal is not nec-
essarily prudent and constructive.

Given the facts—that the underlying
bill is noncontroversial and a very im-
portant and necessary measure to pass
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this year, that we are now at the end of
this session of Congress, and that the
new provision is quite controversial—
adding such a provision in conference
was bound to cause great turmoil. The
conferees should have anticipated that
it might endanger, or at the least,
delay, passage of the underlying bill.

I wish that the conferees had acted
with greater prudence in the interest of
passing the important FAA Reauthor-
ization legislation.

Second, | strongly oppose the labor
provision itself. | am not an expert on
labor law or transportation law. But
after reviewing the law in question and
the facts of this case, | conclude that
the provision that was added is in fact
a special exemption from applicable
labor organizing rules for one com-
pany.

The provision’s supporters argue that
it is merely a ‘““technical correction’ to
the Interstate Commerce Commission
Termination Act of 1995. They claim
that Federal Express is an ‘‘express
carrier”’, not a ““motor carrier’ for pur-
poses of labor organizing rules.

Why is this classification so impor-
tant?

For the working people, the employ-
ees of Federal Express, it makes all the
difference—between being able to orga-
nize like other employees of other com-
panies across the country, on a local
basis, or having to organize nationally,
drastically reducing their ability to or-
ganize.

According to the Surface Transpor-
tation Board, the agency that assumed
regulatory responsiblities of the ICC
when it was terminated by Congress, in
a June 14, 1996 letter from Chairman
Linda Morgan, Federal Express was
never considered to be an ‘“‘express car-
rier” by the ICC.

Chairman Morgan states in that let-
ter that Federal Express, has always
been classified as a ‘‘motor carrier”,
not an ‘“‘express carrier’.

| believe the law and the facts are
clear. Federal Express is and always
has been a ‘“motor carrier’”’, subject to
the labor organizing rules of the Na-
tional Labor Relations Act, which al-
lows employees to organize locally.

The provision that was inserted in
the conference report is a special ex-
emption from the labor organizing
rules that apply to ‘“motor carriers”
such as Federal Express.

If the proponents of such an exemp-
tion wish to debate this proposal, they
have every right to introduce legisla-
tion, hold hearings on it, and try to
move it through Congress. But | be-
lieve that it is inappropriate and im-
prudent to attempt to push it through
in a conference report in the last hours
of this session.

Mr. LEVIN. Mr. President, the con-
ference report now before us includes
language which would restore the ex-
press carrier classification within the
Railway Labor Act. This rider was not
included in the FAA reauthorization
bill as passed by either the House or
the Senate. It was inserted into the
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legislation in the conference. This is
not the right way to legislate.

The language that was inserted by
the Conference Committee into the
FAA Reauthorization Act was deleted
by the ICC Termination Act of 1995
(Public Law 104-88), a law passed by
Congress. That deletion was included
in the legislation when it was before
the House and when it was before the
Senate and was a part of the con-
ference report as adopted by both
Houses. It was not a modification made
in the enrollment process, as has been
suggested.

Concerns have been expressed that
removal of this provision from the FAA
reauthorization would greatly delay or
kill this bill. That is not accurate. |
support the FAA reauthorization. It is
important for America and for Michi-
gan. Virtually all Members of the Sen-
ate support this bill. There is a bill at
the desk in the Senate which contains
all of the language of the FAA reau-
thorization bill now before us with the
single exception that it does not con-
tain the provision causing so much
controversy. The bill at the desk could
be taken up and passed immediately.
Regardless of the outcome of this clo-
ture vote, the FAA reauthorization is
virtually certain to be enacted before
this Congress adjourns sine die, as it
must be.

It is now amply clear that issue in-
volved in the provision added in con-
ference is a significant one. It can and
should be the subject of hearings and
full consideration by the appropriate
committees of jurisdiction. It can and
should be considered early in the 105th
Congress.

For these reasons, | will oppose the
motion to invoke cloture. | will vote in
favor of final passage of the FAA reau-
thorization bill which | strongly sup-
port.

CLOTURE VOTE ON FEDERAL
AVIATION ADMINISTRATION RE-
AUTHORIZATION

Mr. PELL. Mr. President, on the clo-
ture vote, which was one of the last
votes—if not the last—I cast in this
body, | departed from my customary
practice of supporting cloture. | have
cast some 350 votes for cloture during
my 36 years in the Senate, often at
variance with my own party and usu-
ally irrespective of the issues, except
in extraordinary circumstances.

The vote today was one of those ex-
traordinary cases. At issue was a provi-
sion that would grant an exclusive ben-
efit to the management of one cor-
porate entity, at the expense of long
established principles of fair labor rela-
tions. Moreover, the provision was
added in circumstances that were at
variance with customary legislative
practice and rules. So, in my view, the
only proper course was to oppose the
cloture motion in order to allow for
consideration of alternative action.

As | leave the Senate, | continue to
believe that cloture is a valuable tool
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to prevent legislative deadlock. | rec-
ognize that in its more recent usage, it
has become simply a test of super-
majority strength on the one hand, and
on the other, a defensive weapon for a
minority. But in overall terms, the
Senate does need a mechanism that
will assure reasonable continuity of ac-
tion and 1 am proud of my record of
cloture votes in that regard.

Mr. KENNEDY. How much time re-
mains on each side?

The PRESIDING OFFICER. On the
side of the Senator from Massachu-
setts, there is 7 minutes, and 8 minutes
on the opposing side.

Mr. KENNEDY. Mr. President, | yield
myself 3 minutes.

Mr. President, we all know what is
going on here. Make no mistake about
it. We all know what is going on here.
This provision that is being put in is
not a technical amendment, meant to
correct an inadvertent drafting change.
The Congressional Research Service,
the President, and the House Members
who spoke on the floor explained that
this is not a technical correction. Any
fair evaluation of history would dem-
onstrate that.

This rider is being added to the FAA
bill for Federal Express, now and for
the future. Federal Express is expand-
ing its trucking operations. Where UPS
is concerned, the air carriers are under
the Railway Act and the truck drivers
are under the National Labor Relations
Act. Initially, all of UPS was under the
National Labor Relations Act because
they used only trucks. When they
added aircraft, the decision was made
that UPS air carriers would be consid-
ered under the Railway Labor Act.

That is the same situation we have
here. Federal Express started out just
as an air carrier and now it wants to go
into trucks. This is a preemptive strike
to make sure that workers at the local
level will not be able to have the same
kind of justification for National Labor
Relations Act coverage as they have at
UPS or other companies. They are try-
ing to manipulate the whole process
and fix the game.

The fact is, Mr. President, they are
moving now, as their principal officers
point out, they are now expanding. In
the future, according to Federal Ex-
press, only overnight packages travel-
ing more than 400 miles will be flown;
all others will travel on the road. The
question is, are all of these trucks on
the road going to be considered air car-
riers? That is the logic. That is the
logic that is being presented here.

All we are trying to say is, let the
National Labor Relations Board decide
whether Federal Express’s truck driv-
ers should be under the National Labor
Relations Act. If the workers can con-
vince other workers to form a union,
let them vote for a union. If they can-
not, then they will vote against a
union. But why have a legislative
interruption that strips them of their
right to vote?

I come back to the fact, Mr. Presi-
dent, with all respect to my colleague
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