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called for. But when there are allega-
tions of perjury, or obstruction of jus-
tice, coaching witnesses, or trying to
get people to leave town so maybe they
would not testify—these are serious
charges. I might remind colleagues
that President Nixon was on the road
to impeachment not because he broke
into the Watergate, but because of
charges of perjury, tampering with a
witness and obstruction of justice.

So these are serious charges, but
they don’t need to be investigated on
the floor of the Senate. It is possible
that at some point the Senate will
have a role; I don’t know. But I don’t
think it is proper or right to have this
campaign of attack and smear on Ken
Starr. I think it undermines the judi-
cial process and really undermines
those people who are making such
charges. Madam President, I hope that
our colleagues and others will allow
the independent counsel to do his
work.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
FAIRCLOTH). Without objection, it is so
ordered.

——————

EXECUTIVE SESSION

NOMINATION OF MARGARET M.
MORROW, OF CALIFORNIA, TO BE
U.S. DISTRICT JUDGE FOR THE
CENTRAL DISTRICT OF CALI-
FORNIA

The PRESIDING OFFICER. Under
the previous order, the Senate will now
proceed to consider Executive Calendar
No. 135, which the clerk will report.

The legislative clerk read the nomi-
nation of Margaret M. Morrow, of Cali-
fornia, to be United States District
Judge for the Central District of Cali-
fornia.

The PRESIDING OFFICER. Debate
on the nomination is limited to 2 hours
equally divided and controlled by the
Senator from Utah and the Senator
from Missouri.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I rise
today to support the nomination of
Margaret Morrow to the Federal Dis-
trict bench in California.

Ms. Morrow enjoys broad bipartisan
support, and it is no wonder. She grad-
uated magna cum laude from Bryn
Mawr College, and cum laude from the
Harvard Law School. She is presently a
partner at Arnold and Porter in their
Los Angeles office where she handles
virtually all of that office’s appellate
litigation.

I plan to outline in greater detail
why I intend to support Ms. Morrow’s
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nomination. But first I would like to
discuss the Judiciary Committee’s
record with respect to the confirmation
of President Clinton’s judicial nomi-
nees.

As chairman of the Senate Judiciary
Committee, one of the most important
duties I fulfill is in screening judicial
nominees. Indeed, the Constitution
itself obligates the Senate to provide
the President advice concerning his
nominees, and to consent to their ulti-
mate confirmation. Although some
have complained about the pace at
which the committee has moved on ju-
dicial nominees, I note that it has un-
dertaken its duty in a deliberate and
serious fashion. Indeed, with respect to
Ms. Morrow, there were concerns. Her
answers to the committee were not en-
tirely responsive. Rather than simply
pushing the nomination forward, how-
ever, I believed it was important for
the committee to ensure that its ques-
tions were properly answered. Thus,
the committee submitted written ques-
tions for Ms. Morrow to clarify some of
her additional responses. And, having
reviewed Ms. Morrow’s answers to the
questions posed by the committee, I be-
came satisfied that she would uphold
the Constitution and abide by the rule
of law.

In fact, we held two hearings in Mar-
garet Morrow’s case, as I recall, and
the second hearing was, of course, to
clarify some of these issues without
which we might not have had Ms. Mor-
row’s nomination up even to this day.

Thus, I think it fair to say that the
committee has fairly and responsibly
dealt with the President’s nominees.
Indeed, the Judiciary Committee has
already held a judicial confirmation
hearing, and has another planned for
February 25. Thus, the committee will
have held two nomination hearings in
the first month of the session.

I note that Judiciary Committee
processed 47 of the President’s nomi-
nees last session, including Ms. Mor-
row. Today there are more sitting
judges than there were throughout vir-
tually all of the Reagan and Bush ad-
ministrations. Currently, there are 756
active Federal judges. In addition,
there are 432 senior Federal judges who
must by law continue to hear cases.
Even in the ninth circuit, which has 10
vacancies, only one judge has actually
stopped hearing cases. The others have
taken senior status, and are still ac-
tively participating in that court’s
work. I am saying that the other nine
judges have taken senior status. Those
who have retired, or those who have
taken senior status, are still hearing
cases. The total pool of Federal judges
available to hear cases is 1,188, a near
record number.

I have sought to steer the confirma-
tion process in a way that kept it a fair
and a principled one, and exercised
what I felt was the appropriate degree
of deference to the President’s judicial
appointees.

I would like to personally express my
gratitude and compliments to Senator
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LEAHY, the ranking Democrat on the
Judiciary Committee, for his coopera-
tive efforts this past year. In fact, I
would like my colleagues to note that
a portrait of Senator LEAHY will be un-
veiled this very evening in the Agri-
culture Committee hearing room. This
is an honor that I believe my distin-
guished colleague justly deserves for
his efforts on that great committee. I
want Senator LEAHY to know that I
plan on attending that portrait unveil-
ing itself even though this debate is
taking place on the floor between 4 and
6 today.

It is in this spirit of cooperation and
fairness that I will vote to confirm Ms.
Morrow. Conducting a fair confirma-
tion process, however, does not mean
granting the President carte blanche in
filling judicial vacancies. It means as-
suring that those who are confirmed
will uphold the Constitution and abide
by the rule of law.

Based upon the committee’s review
of her record, I believe that the evi-
dence demonstrates that Margaret
Morrow will be such a person. Ms. Mor-
row likely would not be my choice if I
were sitting in the Oval Office. But the
President is sitting there, and he has
seen fit to nominate her.

She has the support of the Senators
from California. And the review con-
ducted by the Judiciary Committee
suggests that she understands the prop-
er role of a judge in our Federal system
and will abide by the rule of law. There
is no doubt that Ms. Morrow is, in
terms of her professional experience
and abilities, qualified to serve as a
Federal district court judge. I think
the only question that may be plaguing
some of my colleagues is whether she
will abide by the rule of law. As I have
stated elsewhere, nominees who are or
who are likely to be judicial activists
are not qualified to serve as Federal
judges, and they should neither be
nominated nor confirmed. And I want
my colleagues to know that when such
individuals come before the Judiciary
Committee I will vociferously oppose
them. In fact, many of the people that
have been suggested by the administra-
tion have been stopped before they
have been sent up. And that is where
most of the battles occur, and that is
where most of the work between the
White House and myself really occurs.
I have to compliment the White House
in recognizing that some people that
they wish they could have put on the
bench were not appropriate persons to
put on the bench because of their atti-
tudes towards the rule of law pri-
marily.

While I initially had some concerns
that Ms. Morrow might be an activist,
I have concluded, based on all the in-
formation before the committee, that a
compelling case cannot be made
against her. While it is often difficult
to tell whether a nominee’s words be-
fore confirmation will match that
nominee’s deeds after confirmation, I
believe that this nominee in particular
deserves the benefit of the doubt. And
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all nominees deserve the benefit of the
doubt, unless the contrary is substan-
tial—or, should I say, less evidence to
the contrary is substantial. In my
view, there is not sufficient evidence to
demonstrate that Ms. Morrow will en-
gage in judicial activism. In fact, Ms.
Morrow has assured the committee
that she will abide by the rule of law,
and will not substitute her preferences
for the dictates of the Constitution.

If Ms. Morrow is a woman of her
word, and I believe she is, I am con-
fident that she will serve the country
with distinction.

I would like briefly to address some
of the questions raised by those who
oppose Ms. Morrow’s nomination. Per-
haps the most troubling evidence of po-
tential activism that Ms. Morrow’s
critics advance comes from several
speeches she has given while president
of the Los Angeles, CA, Bar Associa-
tion. At the fourth annual Conference
on Women in the Law, for example, Ms.
Morrow gave a speech in which she
stated that ‘‘the law is almost by defi-
nition on the cutting edge of social
thought. It is a vehicle through which
we ease the transition from the rules
which have always been to the rules
which are to be.”

Now, if Ms. Morrow was speaking
here about ‘‘the law’ and ‘‘rules” in a
substantive sense, I would have no
choice but to read these statements as
professing a belief in judicial activism.
On that basis alone, I would likely
have opposed her nomination. However,
Ms. Morrow repeatedly and somewhat
animatedly testified before the com-
mittee that she was not speaking sub-
stantively of the law itself but, rather,
was referring to the legal profession
and the rules by which it governs
itself.

When the committee went back and
examined the context of Ms. Morrow’s
speech, it concluded that this expla-
nation was in keeping with the theme
of her speech.

In her inaugural address as president
of the State Bar of California on Octo-
ber 9, 1993, Ms. Morrow quoted then
Justice William Brennan, stating that
“Justice can only endure and flourish
if law and legal institutions are en-
gines of change able to accommodate
evolving patterns of life and social
interaction.”

Here again some were troubled that
Ms. Morrow seemed to be advocating
judicial activism. Ms. Morrow, how-
ever, assured the committee that she
was not suggesting that courts them-
selves should be engines of change. In
response to the committee she testified
as follows:

The theme of that speech was that the
State Bar of California as an institution and
the legal profession had to change some of
the ways we did business. The quotation re-
garding engines of change had nothing to do
with changes in the rule of law or changes in
constitutional interpretation.

Once again, the committee went back
and scrutinized Ms. Morrow’s speech
and found that its theme was in fact
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changes the bar should make and did
not advance the theme that courts
should be engines of social change. The
committee found the nominee’s expla-
nation of the use of the quotation,
given its context, very plausible. In ad-
dition, the nominee went to some
lengths in her oral testimony and her
written responses to the committee to
espouse a clearly restrained approach
to constitutional interpretation and
the rule of the courts. Frankly, much
of what she has said under oath goes a
long way toward legitimized, very re-
strained jurisprudence that some of our
colleagues on the other side of the aisle
called out of the mainstream just a
decade ago.

For example, she testified that she
would attempt to interpret the Con-
stitution ‘‘consistent with the intent of
the drafters.”” She later explained in
more detail that judges should use the
constitutional text ‘as a starting
point, and using that language and
whatever information there is respect-
ing the intent behind that language
one ought to attempt then to decide
the case consistent with that intent.”

She later testified that judges should
not ‘‘by incremental changes ease the
law from one arena to another in a pol-
icy sense.” And in written correspond-
ence with the committee, Ms. Morrow
further elaborated on her constitu-
tional jurisprudence by highlighting
the case which in her view adopted the
proper methodology to constitutional
interpretation.

As she explained, in that case the
Court ‘‘looked first to the language of
the Constitution,” then ‘‘buttressed its
reading”’ of the text by ‘‘looking to the
language of other constitutional provi-
sions.” And finally to ‘‘the intent of
those who drafted and ratified this lan-
guage as reflected in the Federalist Pa-
pers, debates of the Constitutional
Convention and other writings of the
time.”

Contrary to the claim that she con-
demns all voter initiatives, Ms. Morrow
has actually sought to ensure that vot-
ers have meaningful ways of evaluating
such initiatives.

In a widely circulated article, Ms.
Morrow noted that the intensive adver-
tising campaigns that surround citizen
initiatives often focus unfairly on the
measure’s sponsor rather than the ini-
tiative’s substance. This made it hard,
she argued, for voters to make mean-
ingful choices and ‘‘renders ephemeral
any real hope of intelligent voting by a
majority.”

Read in its proper context, this state-
ment seized upon by Ms. Morrow’s crit-
ics was a statement concerning the
quality of information disseminated to
the voters, not a comment on the vot-
ers’ ability to make intelligent policy
choices. Thus Ms. Morrow’s statement
is not particularly controversial but in
fact highly respectful of the role voters
must play in our electoral system. In
fact, Ms. Morrow argued that the
courts should not be placed in a posi-
tion of policing the initiative process.
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She explained that ‘‘having passed an
initiative, the voters want to see it en-
acted. They view a court challenge to
its validity as interference with the
public will.”

For this reason, Ms. Morrow advo-
cated reforms to the California initia-
tive process to take a final decision on
ballot measures out of the hands of
judges and to place it back into the
hands of the people.

In supporting this nomination, I took
into account a number of factors, in-
cluding Ms. Morrow’s testimony, her
accomplishments and her evident abil-
ity as an attorney, as well as the fact
that she has received strong support,
bipartisan support from both Demo-
crats and Republicans. Republicans in-
cluded Ninth Circuit Judges Cynthia
Hall, Steven Trott and Pamela Rymer,
Reagan-Bush appointees, as well as
Rob Bonner, a respected conservative,
former Federal judge and head of the
drug enforcement agency under Presi-
dent Bush.

I know all of these people personally.
They are all strong conservatives.
They are really decent people. They are
as concerned as you or I or anybody
else about who we place on the Federal
bench, and they are strongly in favor of
Margaret Morrow, as are many, many
other Republicans. And they are not
just people who live within the district
where she will be a judge. They are
some eminent judges themselves.

I have a rough time seeing why any-
body basically under all these cir-
cumstances would oppose this nominee.
Each of those individuals I mentioned
and others, such as Richard Riordan,
the Republican mayor of Los Angeles,
have assured the committee that Ms.
Morrow will not be a judicial activist.
I hope they are correct. And at least on
this point I have seen little evidence in
the record that would suggest to me
that she would fail to abide by the rule
of law once she achieves the bench and
practices on the bench and fulfills her
responsibility as a judge on the bench.

In sum, I support this nominee and I
urge my colleagues to do the same. I
am also pleased, with regard to these
judicial nominees, that no one on our
side has threatened to ever filibuster
any of these judges, to my knowledge.
I think it is a travesty if we ever start
getting into a game of filibustering
judges. I have to admit my colleagues
on the other side attempted to do that
on a number of occasions the last num-
ber of years during the Reagan-Bush
years. They always backed off, but
maybe they did because they realized
there were not the votes to invoke clo-
ture. But I really think it is a travesty
if we treat this third branch of Govern-
ment with such disregard that we fili-
buster judges.

The only way I could ever see that
happening is if a person is so abso-
lutely unqualified to sit on the bench
that the only way you could stop that
person is to filibuster that nominee.
Even then, I question whether that
should be done. We are dealing with a
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coequal branch of Government. We are
dealing with some of the most impor-
tant nominations a President, whoever
that President may be, will make. And
we are also dealing with good faith on
both sides of the floor.

I have to say, during some of the
Reagan and Bush years, I thought our
colleagues on the other side were rep-
rehensible in some of the things they
did with regard to Reagan and Bush
judges, but by and large the vast ma-
jority of them were put through with-
out any real fuss or bother even though
my colleagues on the other side, had
they been President, would not have
appointed very many of those judges.
We have to show the same good faith
on our side, it seems to me. And unless
you have an overwhelming case, as
may be the case in the nomination of
Judge Massiah-Jackson, unless you
have an overwhelming case, then cer-
tainly I don’t see any reason for any-
body filibustering judges. I hope that
we never get into that. Let’s make our
case if we have disagreement, and I
have to say that some of my colleagues
disagree with this nomination, and
they do it legitimately, sincerely, and 1
think with intelligence, but I think
they are wrong. And that is after hav-
ing been part of this process for 22
years now and always trying to be fair,
whoever is the President of the United
States and whoever the nominees are.

It is important because most of the
fight has to occur behind the scenes. It
has to occur between honest people in
the White House and honest people up
here. And that’s where the battles are.
When they get this far, generally most
of them should be approved. There are
some that we have problems with still
in the Judiciary Committee, but that
is our job to look at them. That is our
job to look into their background. It is
our job to screen these candidates.
And, as you can see, in the case of
Massiah-Jackson we had these accusa-
tions but nobody was willing to stand
up and say them. I am not about to
rely on unsubstantiated accusations by
anybody. I will rely on the witness her-
self in that case. But we never quit in-
vestigating in the committee, and even
though Massiah-Jackson was passed
out of the committee, the investigation
continued and ultimately we find a
supernumber of people, very qualified
people, people in that area who have a
lot to do with law and justice are now
opposed to that nomination. We cannot
ignore that. But that is the way the
system works. We have had judges
withdraw after we have approved them
in the Judiciary Committee because
something has come up to disturb their
nomination.

That is the way it should work. This
is not a numbers game. These are
among the most important nomina-
tions that any President can make and
that the Senate can ever work on. In
the case of Margaret Morrow, I person-
ally have examined the whole record,
and, like I say, maybe people on our
side would not have appointed her if
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they were President, but they are not
the President. And unless there is an
overwhelming case to be made against
a judge, I have a very difficult—and es-
pecially this one; there is not—I have
to say that I think we do a great injus-
tice if we do not support this nomina-
tion.

So with that, I will yield the floor.

How much time does the distin-
guished Senator need?

Mrs. BOXER. About 10 minutes.

Mr. HATCH. I yield 10 minutes to the
distinguished Senator from California.

If my colleague would prefer to con-
trol the time on his side, I would be
happy—should I yield to the Senator?

Mrs. BOXER. I would prefer we yield
to Senator LEAHY given his schedule.

Mr. HATCH. Let’s split the time. You
control half the time, and I will control
half. You can make the determination,
or if you would like——

Mr. LEAHY. Mr. President,
much time is there remaining?

The PRESIDING OFFICER. There
are 36 minutes 30 seconds.

Mr. LEAHY. I wonder if I might yield
myself 5 minutes.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Vermont.

Mr. LEAHY. Mr. President, this real-
ly has been a long time coming, and I
appreciate the effort of my friend, the
chairman, who is on the floor, to sup-
port this nomination. I commend my
good friend, the Senator from Cali-
fornia, Mrs. BOXER, who has been inde-
fatigable in this effort. She has worked
and worked and worked. I believe she
has spoken to every single Senator,
every single potential Senator, every
single past Senator, certainly to all the
judges, and she has been at us over and
over again to make sure that this day
would come. She has worked with the
Republican leader, the Democratic
leader, and Republican and Democratic
Senators alike. I appreciate all that
she has done. We have all been aided by
our colleague, Senator FEINSTEIN. She
has spoken out strongly for Margaret
Morrow as a member of the Judiciary
Committee and as a Senator.

I feel though, as Senator BOXER has
said, that none of us would have pre-
dicted that it would take 21 months to
get this nomination before the Senate.
I know that we would not even be here
now if the distinguished Senator from
Utah and the distinguished majority
leader had not made the commitment
before we broke last fall to proceed to
this nomination this week.

I have spoken about this nomination
so many times I have almost lost track
of the number. I will not speak as long
as I would otherwise today because I
want to yield to the Senator from Cali-
fornia. But I think people should know
that for some time there was an unex-
plained hold on this outstanding nomi-
nee. This is a nominee, incidentally,
who was reported out of the Judiciary
Committee twice. This is a nominee
who is the first woman to be the presi-
dent of the California State Bar Asso-

how
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ciation and a president of the Los An-
geles County bar.

This is a nominee who is a partner in
a prestigious law firm. This is a nomi-
nee who has the highest rating that
lawyers can be given when they come
before our committee for approval as a
judge. This is a woman about whom
letters were sent to me and to other
Senators from some of the leading Re-
publicans and some of the leading
Democrats in California and from oth-
ers whose background I know only be-
cause of their reputations, extraor-
dinary reputations. I have no idea what
their politics are. But all of them,
whether they describe themselves as
conservatives, liberals, moderates or
apolitical, all of them say what an ex-
traordinary woman she is. And I agree.

I have read all of the reports about
her. I have read all the things people
said in her favor, and the things, oft-
times anonymous, said against her. I
look at all those and I say of this
woman: If I were a litigant, plaintiff or
defendant, government or defendant,
no matter what side I was on, I could
look at this woman and say I am happy
to come into her court. I am happy to
have my case heard by her—whether I
am rich, poor, white, black, no matter
what might be my background. I know
she would give a fair hearing.

Now, finally, after 12 months on the
Senate calendar without action over
the course of the last 3 years, I am glad
that the debate is beginning. I am also
glad we can now look forward to the
end of the ordeal for Margaret Morrow,
for her family, her friends and her sup-
porters.

Her supporters include the chairman
of the Judiciary Committee and half
the Republican members on that com-
mittee. The Republican Mayor of Los
Angeles, Richard Riordan, calls her
“‘an excellent addition to the Federal
bench.” All of these people have
praised her.

To reiterate, this day has been a long
time coming. When this accomplished
lawyer was first nominated by the
President of the United States to fill a
vacancy on the District Court for the
Central District of California, none of
us would have predicted that it would
be more than 21 months before that
nomination was considered by the
United States Senate.

I thank the Majority Leader and the
Chairman of the Judiciary Committee
for fulfilling the commitment made
late last year to turn to this nomina-
tion before the February recess. Fair-
ness to the people and litigants in the
Central District of California and to
Margaret Morrow and her family de-
mand no less.

I trust that those who credit local
law enforcement and local prosecutors
and local judges from time to time as
it suits them will credit the views of
the many California judges and local
officials who have written to the Sen-
ate over the last several months in sup-
port of the confirmation of Margaret
Morrow. I will cite just a few examples:
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Los Angeles County Sheriff Sherman
Block; Orange County District Attor-
ney Michael R. Capizzi; former U.S. At-
torney and former head of the DEA
under President Bush, Robert C. Bon-
ner; former Reagan Assistant Attorney
General of the Criminal Division and
former Associate Attorney General and
current Ninth Circuit Judge Stephen S.
Trott; and California Court of Appeals
Associate Justice H. Walter Croskey.

I deeply regret that confirmation as
a Federal Judge is becoming more like
a political campaign for these nomi-
nees. They are being required to gather
letters of support and urge their
friends, colleagues and clients to sup-
port their candidacy or risk being
mischaracterized by those who do not
know them.

Margaret Morrow’s background,
training, temperament, character and
skills are beyond reproach. She is a
partner in the law firm of Arnold &
Porter. She has practiced law for 24
years. A distinguished graduate of
Bryn Mawr College and Harvard Law
School, Ms. Morrow was the first
woman President of the California
State Bar Association and a former
president of the Los Angeles County
Bar Association. She has had the
strong and unwavering support of Sen-
ator BOXER and Senator FEINSTEIN of
California.

In light of her qualifications, it was
no surprise that in 1996 she was unani-
mously reported by the Senate Judici-
ary Committee. In 1997 her nomination
was again reported favorably, this time
by a vote of 13 to 5.

Yet hers has been an arduous journey
to Senate consideration. She has been
targeted—targeted by extremists out-
side the Senate whose $1.4 million
fundraising and lobbying campaign
against judges needed a victim. As our
debate will show today, they chose the
wrong woman.

Lest someone accuse us of gratu-
itously injecting gender into this de-
bate, I note the following: Her critics
have gone so far as to deny her the
courtesy of referring to her as Ms. Mor-
row. Instead, they went out of their
way repeatedly to refer to her as
“Miss’” in a Washington Times op ed.
Margaret Morrow is married to a dis-
tinguished California State Court
Judge and is the proud mother of a 10-
year-old son. It is bad enough that her
words are taken out of context, her
views misrepresented and her nomina-
tion used as a ideological prop. She is
entitled to be treated with respect.

Nor was this reference inadvertent.
The first point of criticism in that
piece was her membership in California
Women Lawyers, which is criticized for
supporting parental leave legislation.

Senator FEINSTEIN posed the question
whether Margaret Morrow was held to
a different standard than men nomi-
nees. That is a question that has trou-
bled me throughout this process. I was
likewise concerned to see that of the 14
nominees left pending at the end of last
year whose nominations had been pend-
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ing the longest, 12 were women and mi-
nority nominees. I did not know, until
Senator KENNEDY’s statement to the
Senate earlier this year, that judicial
nominees who are women are now four
times as likely as men to take over a
year to confirm.

At the same time, I note that Sen-
ator HATCH, who supports this nomina-
tion, included two women whose nomi-
nations have been pending for more
than a year and one-half, at last week’s
Judiciary Committee hearing. I also
note that the Senate did vote last
month to confirm Judge Ann Aiken to
the Oregon District Court. So one of
the four article III judges confirmed so
far this year was a woman nominee.

Margaret Morrow has devoted her ca-
reer to the law, to getting women in-
volved in the practice of law and to
making lawyers more responsive and
responsible. Her good work in this re-
gard should not be punished but com-
mended.

As part of those efforts Margaret
Morrow gave a speech at a Women in
the Law Conference in April 1994. That
speech was later reprinted in a law re-
view. Critics have seized upon a phrase
or two from that speech, ripped them
out of context and contended that they
show Margaret Morrow would be an un-
principled judicial activist. They are
wrong. Their argument was refuted by
Ms. Morrow in her testimony before
the Judiciary Committee.

This criticism merely demonstrates
the critics own indifference to the set-
ting and context of the speech and its
meaning for women who have worked
so hard to achieve success in the legal
profession. Her speech was about how
the bar is begrudgingly adjusting to
women in the legal profession. How
telling that critics would fasten on
that particular speech on women in the
law and see it as something to criti-
cize.

Margaret Morrow spoke then about
‘““the struggles and successes” of
women practices law and ‘‘the chal-
lenges which continue to face us day to
day in the 1990s.”” Margaret Morrow has
met every challenge. In the course of
this confirmation, she has been forced
to run a gauntlet. She has endured
false charges and unfounded criticism.
Her demeanor and dignity have never
wavered. She has, again, been called
upon to be a role model.

The President of the Woman Lawyers
Association of Los Angeles, the Presi-
dent of the Women’s Legal Defense
Fund, the President of the Los Angeles
County Bar Association, the President
of the National Conference of Women’s
Bar Association and other distin-
guished attorneys from the Los Ange-
les area have all written the Senate in
support of the nomination of Margaret
Morrow. They wrote that: ‘‘Margaret
Morrow is widely respected by attor-
neys, judges and community leaders of
both parties.” She ‘‘is exactly the kind
of person who should be appointed to
such a position and held up as an exam-
ple to young women across the coun-
try.” I could not agree more.
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By letter dated February 4, 1998, a
number of organizations including the
Alliance for Justice, the Leadership
Conference on Civil Rights and wom-
en’s lawyer associations from Cali-
fornia likewise wrote urging confirma-
tion of Margaret Morrow without fur-
ther delay. I ask that a copy of that
letter be included in the RECORD at this
point.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

FEBRUARY 4, 1998.
Senator PATRICK LEAHY,
Russell Senate Office Building,
Washington, DC.

DEAR SENATOR LEAHY: We write to express
our concern over a series of developments
that continue to unfold in the Senate that
are undermining the judicial confirmation
process. These include calls for the impeach-
ment of judges, a slowdown in the pace of
confirmations, unjustified criticisms of cer-
tain nominees, and efforts to leave appellate
vacancies unfilled. Some court observers
have opined that collectively these are the
most serious efforts to curtail judicial inde-
pendence since President Roosevelt’s plan to
pack the Supreme Court in 1937.

In the past year nominees who failed to
meet certain ultraconservative litmus tests
have been labeled ‘‘judicial activists.” While
these charges are unfounded, they nonethe-
less delay confirmations and leave judicial
seats unfilled. We note that of the 14 individ-
uals whose nominations have been pending
the longest, 12 are women or minorities. This
disturbing pattern is in striking contrast to
those 14 judges who were confirmed in 1997 in
the shortest period of time, 11 of whom are
white men. For example, Margaret Morrow,
a judicial nominee to the United States Dis-
trict Court for the Central District of Cali-
fornia, was nominated more than a year and
a half ago. Not only is she an outstanding
candidate, but her credentials have earned
her enthusiastic and bipartisan endorse-
ments from leaders of the bar, judges, politi-
cians, and civic groups.

An honors graduate from Harvard Law
School, a civil litigator for more than 20
years, winner of numerous legal awards, and
the first female president of the California
Bar Association, Morrow has the breadth of
background and experience to make her an
excellent judge, and in the words of one of
her sponsors, she would be ‘‘an exceptionally
distinguished addition to the federal bench.”
Morrow has also shown, through her numer-
ous pro bono activities, a demonstrated com-
mitment to equal justice. As president of the
Los Angeles County Bar Association, she
created the Pro Bono Council, the first of its
kind in California. During her year as bar
president, the Council coordinated the provi-
sion of 150,000 hours of previously untapped
representation to indigent clients through-
out the county. Not surprisingly, the Amer-
ican Bar Association’s judicial evaluation
committee gave her its highest rating.

Republicans and Democrats alike speak
highly of her accomplishments and qualifica-
tions. Robert Bonner, a Reagan-appointed
U.S. Attorney and U.S. District Judge for
the Central District of California and head of
the Drug Enforcement Administration dur-
ing the Bush Administration, has said Mor-
row is a ‘“‘brilliant person with a first-rate
legal mind who was nominated upon merit,
not political affiliation.”” Los Angeles Coun-
ty Sheriff Sherman Block wrote that, ‘“Mar-
garet Morrow is an extremely hard working
individual of impeccable character and in-
tegrity. . . . I have no doubt that she would
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be a distinguished addition to the Court.”
Other supporters include local bar leaders;
officials from both parties, including Los An-
geles Mayor Richard Riordan; California
judges appointed by the state’s last three
governors; and three Republican-appointed
Ninth Circuit Court of Appeals judges, Pam-
ela Rymer, Cynthia Holcomb Hall, and Ste-
phen Trott.

Despite here outstanding record, Morrow
has become the target of a coordinated effort
by ultraconservative groups that seek to po-
liticize the judiciary. They have subjected
her to a campaign of misrepresentations, dis-
tortions and attacks on her record, branding
her a ‘‘judicial activist.” According to her
opponents, she deserves to be targeted be-
cause ‘‘she is a member of California Women
Lawyers,”” an absurd charge given that this
bipartisan organization is among the most
highly respected in the state. Another
“‘strike’ against her is her concern, ex-
pressed in a sentence from a 1988 article,
about special interest domination of the bal-
lot initiative process in California. Her oppo-
nents view the statement as disdainful of
voter initiatives such as California’s term
limits law; however, they overlook the fact
that the article outlines a series of rec-
ommended reforms to preserve the process.
It is a stretch to construe suggested reforms
as evidence of ‘‘judicial activism,” but to
search for this members of the Judiciary
Committee unprecedentedly asked her to
disclose her personal positions on all 160 past
ballot propositions in California.

Morrow’s confirmation has been delayed by
the Senate beyond any reasonable bounds.
Originally selected over nineteen months
ago in May 1996, her nomination was unani-
mously approved by the Judiciary Com-
mittee that year, only to languish on the
Senate floor. Morrow was again nominated
at the beginning of 1997, subjected to an un-
usual second hearing, and recommended
again by the Judiciary Committee, after
which several Senators placed secret holds
on her nomination, preventing a final vote
on her confirmation. These holds, which pre-
vented a final vote on her confirmation dur-
ing the 1st Session of the 105th Congress,
where recently lifted.

As Senator Orrin Hatch repeatedly said:
“playing politics with judges is unfair, and
I'm sick of it.”” We agree with his sentiment.
Given Margaret Morrow’s impressive quali-
fications, we urge you to bring the nomina-
tion to the Senate floor, ensure that it re-
ceives prompt, full and fair consideration,
and that a final vote on her nomination is
scheduled as soon as possible.

Sincerely,

Alliance for Justice: Nan Aron, President.

American Jewish Congress: Phil Baum, Ex-
ecutive Director.

Americans for Democratic Action: Amy
Isaacs, National Director.

Bazelon Center for Mental Health Law:
Robert Bernstein, Executive Law.
Brennan Center for Justice:
Rosenkrantz, Executive Director.

Black Women Lawyers Association of Los
Angeles: Eulanda Matthews, President.

California Women Lawyers: Grace E.
Emery, President.

Center for Law and Social Policy: Alan W.
Hausman, Director.

Chicago Committee for Civil Rights Under
Law: Clyde E. Murphy, Executive Director.

Disability Rights Education and Defense
Fund, Patricia Wright, Coordinator Disabled
Fund.

Families USA: Judy Waxman, Director of
Government Affairs.

Lawyers Club of San Diego: Kathleen Juni-
per, Director.

Leadership Conference on Civil Rights:
Wade Henderson, Executive Director.

E. Joshua
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Marin County Women Lawyers: Eileen
Barker, President.

Mexican American Legal Defense & Edu-
cational Fund: Antonia Hernandez, Execu-
tive Director.

Monterey County Women Lawyers: Karen
Kardushin, Affiliate Governor.

NAACP: Hilary Shelton, Deputy Director,
Washington Office.

National Bar Association: Randy K. Jones,
President.

National Center for Youth Law: John F.
O’Toole, Director.

National Conference of Women Bar Asso-
ciations: Phillis C. Solomon, President.

National Council of Senior Citizens: Steve
Protulis, Executive Director.

National Employment Lawyers Associa-
tion: Terisa E. Chaw, Executive Director.

National Gay & Lesbian Task Force: Re-
becca Issacs, Public Policy Director.

National Lawyers Guild: Karen Jo Koonan,
President.

National Legal Aid & Defender Associa-
tion: Julie Clark, Executive Director.

National Organization for Women: Patricia
Ireland, President.

National Women’s Law Center: Marcia
Greenberger and Nancy Duff Campbell, Co-
presidents.

Orange County Women Lawyers: Jean Ho-
bart, President.

People for the American Way Action Fund:
Mike Lux, Senior Vice President.

San Francisco Women Lawyers Alliance:
Geraldine Rosen-Park, President.

Santa Barbara Women Lawyers:
Nordstrand, President.

Union of Needletrades, Industrial and Tex-
tile Employees: Ann Hoffman, Legislative
Director.

Women Lawyers Association of Los Ange-
les: Greer C. Bosworth, President.

Women Lawyers of Alameda County: San-
dra Schweitzer, President.

Renee

Women Lawyers of Sacramento: Karen
Leaf, President.
Women Lawyers of Santa Cruz: Lorie
Klein, President.
Women’s Legal Defense Fund: Judy

Lichtman, President.

Youth Law Center: Mark Soler, Executive
Director.

Mr. LEAHY. It is time. It is time to
stop holding her hostage and help all
Americans, and certainly those who
are within the district that this court
will cover in California. It is time to
help the cause of justice. It is time to
improve the bench of the United
States. It is time to confirm this
woman. And it is time for the U.S. Sen-
ate to say we made a mistake in hold-
ing it up this long. Let us go forward.

Mr. President, if the Senator from
Utah has no objection, I would like
now to yield, and yield control of what-
ever time I might have, to the Senator
from California.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. I say to Senator LEAHY,
before he leaves the floor, and because
Senator HATCH in his absence explained
the wonderful tribute he is going to
have shortly with his portrait being
hung in the Agriculture room, and he
himself said that he is so respectful of
you and wants to show his respect so
much that he is going to join you, so
that will leave me here on the floor to
debate with the Senator from Mis-
souri—before you leave the floor I
wanted to say to you and to Senator

February 11, 1998

HATCH together, and I say this from the
bottom of my heart, without the two of
you looking fairly at this nomination,
this day would never have come.

To me it is, in a way, a moving mo-
ment. So often we stand on the floor
and we talk about delays and so on and
so forth. But when you put the human
face on this issue and you have a
woman and her husband and her son
and a law firm that was so excited
about this nominee, and you add to
that 2 years of twisting in the wind and
not knowing whether this day would
ever come, you have to say that today
is a wonderful day.

So, before my colleague leaves, I
wanted to say to him: Thank you for
being there for Margaret Morrow and,
frankly, all of the people of America.
Because she will make an excellent
judge.

Mr. LEAHY. Mr. President, I say to
my friend from California and to my
friend from Utah, I do appreciate their
help in this. I can assure you that,
while my family and I will gather for
the hanging of this portrait—I almost
blushed when you mentioned that is
my reason for being off the floor—I can
assure you I will be back in plenty of
time for the vote and I will have 210
pounds of Vermonter standing in the
well of the Senate to encourage every-
body to vote the appropriate way.

Mrs. BOXER. I thank my colleague
very much, Senator LEAHY.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
California.

Mrs. BOXER. Mr. President, how
much time do I have remaining on this
side?

The PRESIDING OFFICER. The Sen-
ator from California has 15 minutes.
The Senator from Utah has 30 minutes.

Mrs. BOXER. My understanding is I
would have 15 minutes, then?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mrs. BOXER. I ask that the Presiding
Officer let me know when 10 minutes
has passed, and I will reserve 5 minutes
in which to debate the Senator from
Missouri, because I know he is a tough
debater and I am going to need some
time.

Mr. President, as I said, I am so very
pleased that this day has come at long
last, that we will have an up-or-down
vote on Margaret Morrow. I really
think, standing here, perhaps the only
people happier than I am right now are
Margaret and her husband and her son
and her law partners and the various
citizens of California, Republicans and
Democrats, who worked together for
this day.

Margaret Morrow is the epitome of
mainstream values and mainstream
America, and the depth and breadth of
her support from prominent Repub-
licans and Democrats illustrate that
she is eminently qualified to sit as a
Federal judge. I don’t think I could be
any more eloquent than Chairman
HATCH and Ranking Member LEAHY, in
putting forward her credentials.
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What I am going to do later is just
read from some of the many letters
that we got about Margaret, and then
I, also, at that time, will have some
letters printed in the RECORD.

Again, I want to say to Senator
HATCH how his leadership has been ex-
traordinary on this, and also I person-
ally thank Majority Leader LOTT and
Democratic Leader DASCHLE for bring-
ing this to the floor and arranging for
an agreement that this nominee be
brought to the floor. I thank my col-
league from Missouri for allowing an
up-or-down vote, for not launching a
filibuster on this matter. I think Chair-
man HATCH spoke of that eloquently,
and I am very pleased that we can have
this fair vote.

I recommended Margaret Morrow to
the President in September of 1995. She
was nominated by the President on
May 9, 1996. She received her first hear-
ing before the Judiciary Committee on
June 25, 1996, and was favorably re-
ported out unanimously by the com-
mittee 2 days later. Because there was
no action, she was renominated again
on January 7, 1997, and had her second
hearing on March 18, 1997. This time
she was reported out favorably. This
time the vote was 13 to 5.

I want to make the point that there
is a personal side to this judicial nomi-
nation process. For nominees who are
awaiting confirmation, their personal
and professional lives truly hang in the
balance. Margaret Morrow, a 47-year-
old mother and law partner has put her
life and her professional practice on
hold while she waited for the Senate to
vote on her nomination. Her whole
family, particularly her husband and
son, have waited patiently for this day.
That is stress and that is strain, as you
wait for this decision which will so af-
fect your life and the life of your fam-
ily and, of course, your career.

Former Majority Leader Bob Dole
spoke of this process himself when he
once said, ‘“We should not be holding
people up. If we need a vote, vote them
down or vote them up, because the
nominees probably have plans to make
and there are families involved.” 1
think Senator Dole said it straight
ahead. So I am really glad that
Margaret’s day has come finally.

I do want to say to Margaret, thank
you for hanging in there. Thank you
for not giving up. I well understand
that there were certain moments where
you probably were tempted to do so.
There were days when you probably
thought this day would never come.
But you did hang in there, and you had
every reason to hang in there.

This is a woman who graduated
magna cum laude from Bryn Mawr Col-
lege and received her law degree from
Harvard, graduating cum laude, 23
years in private practice in business
and commercial litigation, a partner at
the prestigious law firm of Arnold and
Porter. She is married to Judge Paul
Boland of the Los Angeles Superior
Court and has a 10-year-old son, Pat-
rick Morrow Boland, who actually
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came up here on one of the times that
she was before the committee.

Over the years, Margaret has rep-
resented a diverse group of business
and Government clients, including
some of the Nation’s largest and most
prominent companies.

In the time I have remaining now, I
want to quote from some very pres-
tigious leaders from California, and
from the Senate, who have spoken out
in behalf of Margaret Morrow. First we
have Senator ORRIN HATCH. He spoke
for Margaret himself, so I won’t go
over that quote.

Robert Bonner, former U.S. attorney
appointed by President Reagan, former
U.S. district court judge in the Central
District of California and former head
of the Drug Enforcement Administra-
tion, appointed by President George
Bush, he sent a letter to Senators
BOND, D’AMATO, DOMENICI, SESSIONS
and SPECTER. In it he says:

The issue—the only real issue—is this: Is
Margaret Morrow likely to be an activist
judge? My answer and the answer of other
Californians who have unchallengeable Re-
publican credentials and who are and have
been leaders of the bar and bench in Cali-
fornia, is an unqualified NO. . . . On a per-
sonal note, I have known Margaret Morrow
for over twenty years. She was my former
law partner. I can assure you that she will
not be a person who will act precipitously or
rashly in challenging the rule of law.

He continues:

Based on her record, the collective knowl-
edge of so many Republicans of good reputa-
tion, and her commitment to the rule of law
and legal institutions, it is clear to me that
Margaret will be a superb trial judge who
will follow the law as articulated by the Con-
stitution and legal precedent, and apply it to
the facts before her.

I think that this statement is quite
powerful. We have numbers of others as
well. In a letter to Senators ABRAHAM
and GORDON SMITH and PAT ROBERTS,
Thomas Malcolm, who is chairman of
Governor Wilson’s Judicial Selection
Committee for Orange County and
served on the Judicial Selection Com-
mittees of Senators Hayakawa, Wilson,
and Seymour, wrote the following:

I have known Ms. Morrow for approxi-
mately 10 years. Over the years, she has con-
stantly been the most outstanding leader our
California Bar Association has ever had the
privilege of her sitting as its President. . . .
Of the literally hundreds of nominations for
appointment to the federal bench during my
tenure on Senators Hayakawa, Wilson and
Seymour’s Judicial Selection Committees,
Ms. Morrow is by far one of the most impres-
sive applicants I have ever seen.

Mr. President, how much time do I
have remaining——

The PRESIDING OFFICER. You have
7Y% minutes.

Mrs. BOXER. Remaining of my 10
minutes?

The PRESIDING OFFICER. You have
3 minutes of your 10 minutes remain-
ing.

Mrs. BOXER. Thank you, Mr. Presi-
dent. In the 3 minutes remaining I am
going to quote from some others.

Los Angeles Mayor, Richard Riordan,
in a letter to Senator HATCH, said:
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Ms. Morrow would be an excellent addition
to the Federal bench. She is dedicated to fol-
lowing the law and applying it in a rational
and objective fashion.

Republican judges in the 9th Circuit,
Pamela Rymer and Cynthia Hall—they
are both President Bush and President
Reagan’s appointees respectively—in a
letter to Senators HUTCHISON, COLLINS
and SNOWE, write:

[We] urge your favorable action on the
Morrow nomination because [we] believe
that she would be an exceptional federal
judge.

Representative JAMES ROGAN, former
Republican Assembly majority leader
in the California State Assembly, the
first Republican majority leader in al-
most 30 years—actually he testified in
front of the Judiciary Committee and
said:

When an individual asks me to make a rec-
ommendation for a judgeship, that is perhaps
the single most important thing I will study
before making any recommendation ... I am
absolutely convinced that . . . she would be
the type of judge who would follow the Con-
stitution and laws of the United States as
they were written. . . . [I]t is my belief . . .
that should she win approval from this com-
mittee and from the full Senate, she would
be a judge that we could all be proud of, both
in California and throughout our land.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
list of people from all over California
endorsing Margaret Morrow.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

REPUBLICAN SUPPORT FOR MARGARET M.
MORROW

Robert C. Bonner, former U.S. Attorney
(appointed by President Reagan), former
U.S. District Court Judge in the Central Dis-
trict of California and former Head of the
Drug Enforcement Administration (ap-
pointed by President Bush), Partner at Gib-
son, Dunne and Crutcher in Los Angeles (2
letters).

Thomas R. Malcolm, Chairman of Gov-
ernor Wilson’s judicial selection committee
for Orange County and previously served on
the judicial selection committees of Sen-
ators Hayakawa, Wilson, and Seymour.

Rep. James Rogan (R-27-CA), former As-
sembly Majority Leader, California State
Legislature, former gang murder prosecutor
in the LA County District Attorney’s Office,
former Municipal Court Judge in California.

Pamela Rymer, Curcuit Court Judge, U.S.
Court of Appeals for the Ninth Circuit (2 let-
ters), appointed by President Bush.

Cynthia Holcomb Hall, Circuit Court
Judge, U.S. Court of Appeals for the Ninth
Circuit, appointed by President Reagan.

Lourdes Baird, District Court Judge, U.S.
District Court, Central District of California,
appointed by President Bush.

H. Walter Croskey, Associate Justice,
State of California Court of Appeal, Second
Appellate District (2 letters), appointed by
Governor Deukmejian.

Richard J. Riordan, Major, City of Los An-
geles.

Michael R. Capizzi, District Attorney, Or-
ange County.

Lod Cook, Chairman Emeritus, ARCO, Los
Angeles.

Clifford R. Anderson, Jr., supporter of the
presidential campaigns for Presidents Nixon
and Reagan, and former member of Governor
Wilson’s judicial selection committee (when
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he was Senator) member of Governor Wil-
son’s State judicial evaluation committee.

Sherman Block, Sheriff, County of Los An-
geles.

Roger W. Boren, Presiding Justice, State
of California Court of Appeal, Second Appel-
late District (2 letters), appointed by Gov-
ernor Wilson.

Sheldon H. Sloan, former President of Los
Angeles County Bar Association.

Stephen Trott, Circuit Court Judge, U.S.
Court of Appeals for the Ninth Circuit (2 let-
ters), appointed by President Reagan.

Judith C. Chirlin, Judge, Superior Court of
Los Angeles County, appointed by Governor
Deukmejian.

Richard C. Neal, State of California Court
of Appeal, Second Appellate District, ap-
pointed by Governors Deukmejian and Wil-
son.

Marvin R. Baxter, Associate Justice,
Superme Court of California, appointed by
Governor Deukmejian.

Charles S. Vogel, Presiding Justice, State
of California Court of Appeal, Second Appel-
late District, appointed by Governors
Reagan and Wilson.

Dale S. Fischer, Judge, Los Angeles Munic-
ipal Court, appointed by Governor Wilson.

Richard D. Aldrich, Associate Justice,
State of California Court of Appeal, Second
Appellate District, appointed by Governors
Deukmejian and Wilson.

Edward B. Huntington, Judge, Superior
Court of the State of California, San Diego,
appointed by Governor Wilson.

Laurence H. Pretty, former President of
the Association of Business Trial Lawyers.

Mrs. BOXER. Mr. President, I want
to say to you again, I know you have
been very fair as I presented the case
to you, this is a woman that every sin-
gle Senator should be proud to support
today. It is not a matter of political
party. This is a woman uniquely quali-
fied. I almost want to say, if Margaret
Morrow cannot make it through, then,
my goodness, who could? I really think
she brings those kinds of bipartisan
credentials.

I reserve my 5 minutes and yield the
floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Missouri is recog-
nized.

Mr. ASHCROFT. Mr. President,
thank you very much. I yield myself so
much time as I may consume, and I ask
that the Chair inform me when I have
consumed 15 minutes.

I thank you very much for allowing
me to participate in this debate. It is
appropriate that we bring to the floor
nominees who are well known to the
committee for debate by the full Sen-
ate. I commend the chairman of the
committee for bringing this nomina-
tion to the floor. I have no objection to
these nominations coming to the floor
and no objection to voting on these
nominees. I only objected to this nomi-
nee coming to the floor to be approved
by unanimous consent because I think
we deserve the opportunity to debate
these nominees, to discuss them and to
have votes on them.

So many people who are not familiar
with the process of the Senate may
think that when a Senator says that he
wants to have a debate that he is try-
ing to delay. I believe the work of the
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Senate should be done in full view of
the American people and that we
should have the opportunity to discuss
these issues, and then instead of having
these things voted on by unanimous
consent at the close of the business day
with no record, I think it is important
that we debate the nominee’s qualifica-
tions on the record.

I think it is important because the
judiciary is one-third of the Govern-
ment of the United States. The individ-
uals who populate the judiciary are
lifetime appointments.

The United States Constitution im-
poses a responsibility on the Senate to
be a quality screen, and it is the last
screen before a person becomes a life-
time member of the judiciary. So we
need to do our best to make sure that
only high-quality individuals reach
that level, individuals who have re-
spect for the Constitution, who appro-
priately understand that the role of the
courts is to decide disputes and not to
expand the law or to somehow develop
new constitutional rights. The legisla-
ture is the part of the body politic that
is designed to make law. The courts are
designed to settle disputes about the
law.

It is against this background that I
am pleased to have the opportunity to
debate the nomination of Margaret
Morrow.

Let me begin by saying that Ms. Mor-
row is an outstanding lawyer. No one
wants to challenge her credentials. No
one believes that she is not a person of
great intellect or a person of tremen-
dous experience. She is a person who
has great capacity. It has been dem-
onstrated in her private life, her edu-
cational record and in her life of serv-
ice as an officer of the California Bar
Association.

The only reservations to be expressed
about Ms. Morrow, and they are sub-
stantial ones in my regard—they are
not about her talent, not about her ca-
pacity, not about her integrity—they
are about what her interpretation of
the role of a judge is; whether she
thinks that the law as developed in the
court system belongs on the cutting
edge, whether she thinks that the law,
as developed in the court system, is an
engine of social change and that the
courts should drive the Nation in a di-
rection of a different culture and a di-
rection of recognizing new rights that
weren’t recognized or placed in the
Constitution, and that needed to be in-
vented or developed or brought into ex-
istence by individuals who populate the
courts. That, I think, is the major
question we have before us.

So let me just say again, this is an
outstanding person of intellect, from
everything I can understand a person
of great integrity, a person whose
record of service is laudable and com-
mendable. The only question I have is,
does she have the right view of the
Constitution, the right view of what
courts are supposed to do, or will she
be someone who goes to the bench and,
unfortunately, like so many other law-
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yers in the ninth circuit, decide that
the court is the best place to amend
the Constitution? Does she think the
court is the best place to strike down
the will of the people, to impose on the
people from the courts what could not
be generated by the representatives of
the people in the legislature.

So, fundamentally, the question is
whether or not this candidate will re-
spect the separation of powers, whether
this candidate will say the legislature
is the place to make the law, and
whether she will recognize that courts
can only make decisions about the law.
Will she acknowledge that the people
have the right to make the law, too?
After all, that is what our Constitution
says, that all power and all authority
is derived from the people, and they,
with their elected representatives,
should have the opportunity to make
the law.

It is with these questions in mind
that I look at some of the writings of
this candidate for a Federal judgeship,
and I come to the conclusion that she
believes that the court system and the
courts are the place where the law can
be made, especially if the people are
not smart enough or if the people
aren’t progressive enough or if the Con-
stitution isn’t flexible enough.

I can’t say for sure this is what would
happen. I have to be fair. I have to go
by what she has written. I will be at
odds with the interpretation of some of
the things said by the committee
chairman. I respect the chairman, but I
think that his interpretation of her
writings is flawed.

In 1995, in a law review comment, Ms.
Morrow seemed to endorse the practice
of judicial activism, that is judge-made
law. She wrote:

For the law is, almost by definition, on the
cutting edge of social thought. It is a vehi-
cle—

Or a way—
through which we ease the transition from
the rules which have always been to the
rules which are to be.

She is saying that the law is the ve-
hicle, the thing that takes you from
what was to what will be. I was a little
puzzled when the committee chairman
said that the committee found that she
didn’t mean the substantive as ex-
pressed in the courts and the like. Let
me just say I don’t believe the com-
mittee made any such findings. I have
checked with committee staff, and it is
just not the case that the committee
made findings.

It is true that a majority of the
members of the committee voted this
candidate to the floor, but the com-
mittee didn’t make findings that this
was not a statement of judicial activ-
ism. Frankly, I think it is a statement
of judicial activism, despite the fact
that Ms. Morrow told the committee
that she was not speaking about the
law in any substantive way, but rather
was referring to the legal profession
and the rules governing the profession.

The law, by definition, is on the cut-
ting edge of social thought? Social
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thought doesn’t govern the profession,
social thought governs the society. The
transition of the rules from the way
they have always been to the rules
which they are to be? I think it is a
stretch to say that this really refers to
the legal profession.

If she meant that the legal profession
is a vehicle through which we ease the
transition from the rules which always
have been to the rules which are to be,
that doesn’t make sense. Clearly she is
referring to something other than the
legal profession or the rules of profes-
sional conduct.

Some have suggested that because
Ms. Morrow initially made these re-
marks at a 1994 Conference on Women
and the Law, that it is plausible that
she was referring to the profession and
not to the substantive law. But I think
it is more likely that her statement re-
flects a belief that the law can and
should be used by those who interpret
it to change social norms, inside and
outside of the legal profession.

Truly, that is a definition of activ-
ism, the ability of judges to impose on
the culture those things which they
prefer rather than have the culture ini-
tiate through their elected representa-
tives those things which the culture
prefers.

Frankly, if it is a question of a few in
the judiciary defining what the values
of the many are in the culture, I think
that is antidemocratic. I really believe
that the virtue of America is that the
many impose their will on the Govern-
ment, not that the few in Government
impose their will on the many.

Reasonable people can disagree on
the proper interpretation of Ms. Mor-
row’s statement. Others can argue
about whether or not hastening social
change is a proper role for judges in the
courts. But I think it is fair to con-
clude that Ms. Morrow’s comments
were an endorsement of judicial activ-
ism.

In 1993, Ms. Morrow gave another
speech that suggested approval of judi-
cial activism, quoting William Bren-
nan, an evangelist of judicial activism.
Morrow stated:

Justice can only endure and flourish if law
and legal institutions are ‘‘engines of social
change’ able to accommodate evolving pat-
terns of life and social interaction in this
decade.

She said these remarks were not an
endorsement of activism. She told the
Judiciary Committee the subject of the
comments was, once again, not the law
but the legal profession and the Cali-
fornia State Bar Association.

To say that both law and legal insti-
tutions are engines of social change I
think begs the question of whether you
are just talking about the State bar as-
sociation. In this statement, Ms. Mor-
row refers specifically to the law and
legal institutions. Ms. Morrow’s words
were a call for activism to those who
administer the law.

Again, the committee chairman indi-
cated that the committee found that
she was referring to those things she
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referenced in her testimony. That may
have been the conclusion of some on
the committee as a basis for how they
voted, but I don’t believe the com-
mittee made any findings about what
her statements meant.

Ms. Morrow was the president of the
California State bar in 1993 and 1994,
one of the things for which she is to be
applauded. She was first woman elected
president of the bar. But according to
press reports, her first bar convention
as president was ‘“‘marked by only one
big issue: gun control.” Even U.S. At-
torney Janet Reno traveled all the way
to the San Diego convention to exhort
attendees to work against Americans’
“love affair with guns.”

And although a 1990 U.S. Supreme
Court decision prohibited the Cali-
fornia bar from using dues for political
activities and specifically listed advo-
cacy of gun control legislation as an
example, Ms. Morrow said the bar
should consider the Court’s ruling, ‘‘as-
sess the risks, and then do what is
right.”

So looking into the face of a Supreme
Court decision of the United States,
Ms. Morrow said, ‘“Yeah, we should fig-
ure out what we think is right and as-
sess the risks,” I suppose of getting
caught and what the consequences
would be, “‘and then just basically do
what we think is right.”

I think if we are going to ask some-
one to undertake the responsibility of
administering justice in the Federal ju-
dicial system, we have to expect them
to accord the Constitution of the
United States respect. We have to ex-
pect them to accord the rulings of the
Supreme Court of the United States re-
spect, and to assess the risks and do
what is right is not a philosophy.

Frankly, one does not need to assess
the risks if one is going to do what is
right. If you are going to do what is
right, there are no risks. Rather than
imply that the Court’s prohibition on
using bar dues for political purposes
may be somehow circumvented or dis-
regarded, Ms. Morrow could have stat-
ed her clear intention to respect the
Court’s decision and to urge her mem-
bership to do the same.

Ms. Morrow not only has indicated
her willingness to use the law ‘‘on the
cutting edge’ and to use the law, the
legal profession and the courts to
change the rules whereby people live
and to make law and not just interpret
law or decide disputes, she has argued
that when the people get involved in
making the law, the result is dubious
and should be called into question and
into doubt.

The PRESIDING OFFICER. The Sen-
ator has used 15 minutes.

Mr. ASHCROFT. I allocate myself
such further time as I may consume in
making this next point.

Mr. President, Ms. Morrow’s sup-
porters argue that her comments about
judicial activism are taken out of con-
text or misinterpreted, but I don’t be-
lieve that they are. Her supporters will
have a harder time explaining away
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Ms. Morrow’s disparaging and elitist
views about direct citizen involvement
in decisionmaking processes.

If she is not clear about saying that
she would displace the legislative func-
tion by being a judicial activist in one
arena, that is, when it comes to inter-
preting the law and expanding the Con-
stitution, she is very clear about her
disrespect for legislation enacted by
the people.

In 1988, she wrote an article and
smugly criticized the ballot initiative
as used by the citizens of California.
Here is what she wrote in that article:

The fact that initiatives are presented to a
‘“legislature’” of 20 million people renders
ephemeral any real hope of intelligent vot-
ing by a majority.

What she is saying, in other words, is
that whenever the people get involved,
decisions will not be intelligent. She
suggests that the courts are going to
have to step in and do the right thing,
what they know to be better than what
the people have said, and take over. I
think a lot of Americans would be con-
cerned if the courts simply took over.

By the way, I noted there was a sub-
stantial list of letters that were sent to
the desk on behalf of individuals that
endorsed Ms. Morrow.

I ask unanimous consent that the list
assembled by the Judicial Selection
Monitoring Project be printed in the
RECORD. It lists more than 180 different
grassroots organizations, from the
American Association for Small Prop-
erty Ownership to the Independent
Women’s Forum to the Women for Re-
sponsible Legislation, that oppose this
nomination.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

JUDICIAL SELECTION
MONITORING PROJECT,
Washington, DC, October 29, 1997.
Hon. John Ashcroft,
U.S. Senate,
Washington, DC.

DEAR SENATOR ASHCROFT: We strongly op-
pose the nomination of Margaret Morrow to
the U.S. District Court for one or more of the
following reasons.

First, her activities and writings reveal ag-
gressive advocacy of liberal political causes
and the view that courts and the law can be
used to effect political and social change.
This combination foretells liberals judicial
activism on the bench. She wants bar asso-
ciation to take ‘‘a strong active voice’ on
political issues and has written that the law
is ‘“‘on the cutting edge of social thought”
and ‘‘the vehicle through which we ease the
transition from the rules which have been to
the rules which are to be.”” She opposes any
restrictions on blatantly political litigation
by the Legal Services Corporation.

Second, as Senator Charles Grassley has
said, Morrow’s ‘‘judgment and candor are
under a great deal of question.” Morrow
twice withheld nearly 40 articles, reports,
and speeches from the Senate Judiciary
Committee, including those clearly reflect-
ing her activist approach to the law. She re-
fused to answer Senators’ legitimate ques-
tions following her hearing, and eventually
provided answers that Senator Grassley
called ‘‘false and misleading.”

Finally, and perhaps most important,
Americans now know what Morrow’s whole-
sale condemnation of direct democracy will
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mean if she becomes a federal judge. She has
written that ‘‘any real hope of intelligent
voting”’ by the people on ballot measures is
only ‘‘ephemeral.” On October 8, the U.S.
Court of Appeals in California implemented
that same view and swept aside an initiative
enacted by Californians because two judges
thought the voters did not understand what
they were doing. It is clear that Morrow will
be yet another judge more than willing to
substitute her own elitist judgments for the
will of the people.

A nominee who believes the courts can be
used to enact liberal political an social pol-
icy, whose ‘‘judgment and candor are under a
great deal of question,” and who will under-
mine democracy has no place on the federal
bench.

Sincerely,

Alabama Citizens for Truth

Alabama Family Alliance

Alliance Defense Fund

Alliance for American

American Association of Christian Schools

American Association for Small Property
Ownership

American Center for Law and Justice—DC

American Center for Law and Justice—Na-
tional

American Family Association

American Family Association of KY

American Family Association of MI

American Family Association of MO

American Family Association of NY

American Family Association of TX

American Foundation (OH)

American Land Rights Association

American Policy Center

American Pro-Constitutional Association

American Rights Coalition

Americans for Choice in Education

American for Decency

Americans for Tax Reform

California Coalition for Immigration Re-
form

Catholic League for Religious and Civil
Rights

Center for Arizona Policy

Center for Individual Rights

Center for New Black Leadership

Christian Coalition

Christian Coalition of California

Christian Coalition of TA

Christian Coalition of K§S, Inc.

Christian Exchange, Inc.

Christian Home Educators of Kentucky

Citizens Against Repressive Zoning

Citizens Against Violent Crime

Citizens for Better Government

Citizens for Community Values

Citizens for Constitutional Property
Rights, Inc.
Citizens for Economically Responsible
Government

Citizens for Excellence in Education (TX)
Citizens for Law & Order

Citizens for Reform

Citizens for Responsible Government
Citizens United

Coalition Against Pornography
Coalitions for America

Colorado Coalition for Fair Competition
Colorado for Family Values

Colorado Term Limits Coalition
Concerned Women for America
Concerned Women for America of Virginia
Legislative Action Committee
Conservative Campaign Fund
Conservative Opportunity Society PAC
Constitutional Coalition
Constituionalists Networking Center
Coral Ridge Ministries

Council of Conservative Citizens
Defenders of Property Rights

Delaware Family Foundation

Eagle Forum

Eagle Forum of Alabama

Eagle Forum, Inc. (FL)
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Environmental Conservation Organization

Evergreen Freedom Foundation

Family Foundation (KY) (The)

Family Foundation (VA) (The)

Family Friendly Libraries

Family Institute of Connecticut

Family Life Radio—Micky Grace (KFLT,
Phoenix)

Family Policy Center (MO)

Family Research Council

Family Research Institute of Wisconsin

Family Taxpayer’s Network (IL)

Family Taxpayers Foundation

First Principles, Inc.

Focus on the Family

Freedom Foundation (The)

Frontiers of Freedom

Georgia Christian Coalition

Georgia Sports Shooting Association

Government Is Not God PAC

Gun Owners of America

Gun Owners of South Carolina

Heritage Caucus/Judicial Forum

Home School Legal Defense Association

Idaho Family Forum

Illinois Citizens for Life

Illinois Family Institute

Impeach Federal Judge John T. Nixon

Independence Institute

Independent Women’s Forum

Indiana Family Institute

Individual Rights Foundation (Center for
Pop Cult)

Institute for Media Education (The)

Towa Family Policy Center

“Janet Parshall’s America”™—WAVA FM

Judicial Selection Monitoring Project

Judicial Watch, Inc.

Justice for Murder Victims

Kansas Conservative Union

Kansas Eagle Forum

Kansas Family Research Institute

Kansas Taxpayers Network

Landmark Legal Foundation

Law Enforcement Alliance of America

Lawyer’s Second Amendment Society, Inc.

League of American Families

League of Catholic Voters (VA)

Legal Affairs Council

Liberty Counsel

Life Advocacy Alliance

Life Coalition International

Life Decisions International

Life Issues Institute, Inc.

Madison Project (The)

“Mark Larson Show (The)”’—KPRZ San
Diego

Maryland Assoc. of Christian Schools

Massachusetts Family Institute

Michigan Decency Action Council

Michigan Family Forum

“The Mike Farris Show”’

Minnesota Family Council

Mississippi Family Council

Morality Action Committee

Nat’l Center for Constitutional Studies

Nat’l Center for Public Policy Research

Nat’l Citizens Legal Network

Nat’l Coalition for Protection of Children
& Families

Nat’l Family Legal Foundation

Nat’l Institute of Family & Life Advocates

Nat’l Legal and Policy Center

Nat’l Legal Foundation (The)

Nat’l Parents’ Commission

Nat’l Rifle Association

NET-Political News Talk Network

Nevada State Rifle & Pistol Association

New Hampshire Landowners Alliance

New Hampshire Right to Life

New Jersey Family Policy Council

Northwest Legal Foundation

Oklahoma Christian Coalition

Oklahoma Family Policy Center

Oklahomans for Children & Families

Organized Victims of Violent Crime

Parents Rights Coalition

Pennsylvania Landowners Association
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Pennsylvanians For Human Life

“Perspectives Talk Radio”’—Hosted by
Brian Hyde (KDXU)

Philadelphia Family Policy Council

Pro-Life Action League

Public Interest Institute

Putting Liberty First

“Radio Liberty”’

Religious Freedom Coalition

Resource Education Network

Resource Institute of Oklahoma

Right to Life of Greater Cincinnati, Inc.

Safe Streets Alliance

Save America’s Youth

Seniors Coalition (The)

Sixty (60) Plus Association

Small Business Survival Committee

South Carolina Policy Education Founda-
tion

South Dakota Family Policy Council

‘“Stan Solomon Show”’

Strategic Policies Institute

Take Back Arkansas, Inc.

Talk USA Network

TEACH Michigan Education Fund

Texas Eagle Forum

Texas Public Policy Foundation

Toward Tradition

Traditional Values Coalition

U.S. Business and Industrial Council

Utah Coalition of Taxpayers

WallBuilders

West Virginia Family Foundation

“What Washington Doesn’t Want You to

Know’’ Hosted by Jane Chastain

Wisconsin Information Network

Wisconsin State Sovereignty Coalition

Women for Responsible Legislation

Mr. ASHCROFT. I think the fact that
these grassroots organizations oppose
this nomination reflects the fact that
they distrust an individual who dis-
trusts the people. Whenever you have
someone moving into the Federal court
system who expresses in advance the
fact that when people get involved in
government, it renders an intelligent
result ephemeral or unlikely to take
place, I think they have a right to be
disconcerted and upset.

She continued in her article:

Only a small minority of voters study their

ballot pamphlet with any care, and only the

minutest percentage takes time to read the
proposed statutory language itself. Indeed, it
seems too much to ask that they do, since
propositions are . . . difficult for a layperson
to understand.

Basically, this says that lawyers are
smart enough to understand these
things but ordinary people cannot and,
as a result, cannot make intelligent de-
cisions. I have noted before that it is
not a requirement to be a lawyer to be
a Member of the Senate. Ordinary peo-
ple can run for the U.S. Senate. And
they do. You need only be 35 years old.

I have also noticed that, very fre-
quently, only a small minority of the
Senators have read, in the totality, the
legislation which is before the Senate.
If you are going to say that laws are
not effective and should not be re-
spected because they were not read
thoroughly or not everybody who voted
on them was a lawyer, that would be a
premise for disregarding any law
passed in the United States. It would

be a premise for saying that the laws of

the United States are not to be ac-
corded deference by the courts. And
sometimes I think that is the way the
courts look at them.
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They look at the laws that are en-
acted by the Congress and they say,
“Well, we’re going to have to expand
that. We’re going to have to change
that. They weren’t smart enough. The
representatives of the people weren’t
smart enough. They didn’t know what
they were doing.”

Frankly, this distrust of democracy
is the kind of thing that provides the
predicate for judicial activism where
individuals substitute their judgment
for the law of the Constitution, where
courts substitute their preferences for
the people’s will as expressed in the
law.

This has been a particular problem
with the Ninth Circuit Court of Ap-
peals, which has been striking down
propositions approved by the voters of
Californians right and left.

Proposition 140. A three-judge panel
affirmed a decision by Judge Wilkin, a
Clinton appointee, to throw out term
limits for State legislators. The ninth
circuit en banc reversed and upheld the
constitutionality of the initiative.

Here you have it. The people of Cali-
fornia decide they want term limits,
and you have a Federal judge who
thinks, ‘“Well, they don’t know what
they’re doing. They're just people.
They aren’t lawyers. They didn’t read
this carefully enough,” and it is set
aside. That is the attitude we cannot
afford to replicate there.

Proposition 209. Judge Henderson
struck down this prohibition of race
and gender preferences. People of
America do not want quotas and pref-
erences. They want to operate based on
merit. So the people of California did
what the people should do when they
want something in the law, they en-
acted it through the constitutional
method of passing an initiative.

But the judge, Federal judge, think-
ing himself to be superior in wisdom to
the voters—maybe the judge had been
reading the article by Ms. Morrow that
said, ‘“The fact that initiatives are pre-
sented to a ‘legislature’ of 20 million
people renders ephemeral any real hope
of intelligent voting by a majority’—
struck down that initiative.

Proposition 187. This law denying
certain public benefits to illegal aliens
was declared unconstitutional by an-
other judge.

Proposition 208 was recently blocked
in its enforcement by Judge Karlton.

Over and over again in California we
have had this problem caused by judges
who basically think that the initia-
tives of the people are not due the re-
spect to be accorded to enactments of
the law. And when judges place them-
selves above the people, when judges
elevate their own views to a point
where they are saying that they have a
legislative capacity to say what ought
to be the law rather than to resolve
disputes about the law, I think that is
when we get into trouble.

Now, many confirmation decisions
will require Senators to anticipate
what will happen. We cannot really
know for sure what is going to happen.
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Almost 4% years ago the Senate con-
firmed, by unanimous consent, without
a vote, Claudia Wilken to be a district
court judge in the Northern District of
California.

She was asked about things like this
before the Judiciary Committee. And
she stated, ‘“A good judge applies the
law, not her personal views, when she
decides a case.” She said judges should
fashion broad, equitable relief ‘‘only
where the Constitution or a statute”
requires. But she’s the judge who said
that the term limits initiative passed
in California in 1990 was unconstitu-
tional. Now, when the Federal Con-
stitution itself has term limits for the
President, you have to wonder if she is
not just trying to substitute her judg-
ment and displace the judgment of the
people of California.

Last April, Judge Wilken ruled that
the term limits initiative, which was
passed by the voters in the State, and
approved by the California Supreme
Court—violated the Constitution. The
new law, Judge Wilken held, was unfair
to those voters who wanted to support
a candidate with legislative experience.
I wonder if maybe she had been reading
the material of the nominee in this
case. I wonder if she really believed
that ‘“The fact that initiatives are pre-
sented to a ‘legislature’ of 20 million
people renders ephemeral any real hope
of intelligent voting by a majority.”

The ninth circuit court of appeals,
which covers California, is the circuit
in which these questions arose. Unfor-
tunately, it is the most active circuit
judicially. I think we have to be very
careful when we are appointing individ-
uals to courts within that circuit that
we do not find ourselves reinforcing
this judicially active mentality.

Let us just take a look at what kind
of legal environment they are in out
there.

In 1997, the Supreme Court reversed
an astounding 27 out of 28 ninth circuit
decisions.

In 1996, it was 10 out of 12 decisions
that were reversed.

In 1995, it was 14 out of 17.

It is obvious that the ninth circuit is
out of control, filled with individuals
who believe that the people are to be
disregarded, that the intelligence re-
sides solely in the court system.
Frankly, I think that is a troublesome
problem.

Here is what one of the judges on the
ninth circuit said, expressing pride in
the fact that the court was frequently
reversed. Chief Judge Procter Hug said
in a recent interview:

We’re on the cutting edge of a lot of cases.

Does the phrase ‘‘cutting edge’ re-
mind you of anything? Another one of
those quotes from Ms. Morrow.

We’re on the cutting edge of a lot of cases.
If a ruling creates a lot of heat, that’s why
we have life tenure.

I really believe that life tenure is
supported by the need for independ-
ence, but it is not to be a license to
take over the legislative responsibility
of Government. It is not to be a license
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to be out there on the cutting edge, to
be writing new laws, instead of decid-
ing controversies presented by applica-
tion of old laws.

On the ninth circuit, no judge is re-
versed more than judge Stephen
Reinhardt, the renegade judge who in
recent years has argued that the Con-
stitution protects an individual’s right
to commit physician-assisted suicide.
Of course, he was reversed by the Su-
preme Court. He recently ruled that
school-administered drug tests for high
school athletes violated the Constitu-
tion. His creation there of a new con-
stitutional right again was reversed by
the U.S. Supreme Court. Finally,
Reinhardt argued that farmers lack
standing to challenge the Endangered
Species Act because they have an eco-
nomic interest in doing so. This deci-
sion also was reversed by the Supreme
Court. And just last week, Reinhardt
reversed a lower court decision and
held employers are prevented by the
Constitution from conducting genetic
tests as part of their employees’ rou-
tine physicals—another new constitu-
tional right found by an activist judge.

Judge Reinhardt seems to share the
arguments made by Ms. Morrow in her
article about initiatives. To Reinhardt,
the Constitution is not a charter to be
interpreted strictly; rather, it is an
outline for creative judges to fill in the
blanks.

I think judges who believe that the
Constitution is written in pencil and
who think that the Bill of Rights is
written in disappearing ink are judges
that are out of control. We have to be
careful we don’t put more individuals
on the bench who have a disregard for
the separation of powers and who do
not understand that what the people do
under the authority of the Constitu-
tion is valid and must be respected.

I see my colleague from the State of
Alabama has arrived and is prepared, 1
believe, to make remarks in this re-
spect. I want to thank him for his out-
standing work on the Judiciary Com-
mittee. He takes his work very seri-
ously. He is a champion of the Con-
stitution of the United States. He un-
derstands that the people are the
source of power. He understands well
that judges are very important. It is
important that we have intelligent
judges, capable judges; but also, judges
that respect the fact that they have a
limited function of resolving disputes.
And in so doing they are not to amend
the Constitution or extend the law but
to rely upon the legislature or the peo-
ple to do that whenever is necessary.

I yield to the Senator from Alabama
10 minutes in which to make his re-
marks in opposition to this nominee.

The PRESIDING OFFICER (Mr.
ABRAHAM). The Senator from Alabama
is recognized.

Mr. SESSIONS. I spent 15 years in
my professional career as a Federal
prosecutor prosecuting full-time before
Federal judges. I have had the pleasure
of practicing before some of the finest
judges in America. It is a thrill to have
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that opportunity, to have the oppor-
tunity to represent the United States
of America in court and to utilize our
Constitution, our laws and our stat-
utes, and the logic that God gives us
the ability to utilize, to analyze dif-
ficult problems.

Many of us can disagree, but I do rise
today in opposition to the nomination
of Margaret Morrow to the U.S. Dis-
trict Court bench for the Central Dis-
trict of California. This is not an easy
decision. These are not pleasant tasks
for those of us on the Judiciary Com-
mittee and in this Senate to decide to
vote against a Presidential nomina-
tion. But if we believe in that and we
are concerned about that, our responsi-
bility as Members of this body calls on
us to do so.

By all accounts, she is a fine lawyer
and a good person. However, her
writings and speeches which span over
a decade indicate that she views the
Federal judiciary as a means to
achieve a social or political end.

This nomination is all the more im-
portant when one considers that Ms.
Morrow’s home State of California has
repeatedly been victimized recently by
liberal and undemocratic Federal
judges. Moreover, judicial activism has
plagued her judicial circuit, the ninth
circuit, like no other circuit in the
country.

Consider for a moment how big a
problem judicial activism is on the
ninth circuit. In 1997, last year, the Su-
preme Court reversed 27 out of 28 deci-
sions rendered by the ninth circuit. In
1996, the Supreme Court reversed 10 out
of 12 ninth circuit decisions. That pat-
tern has been going on for decades. As
a Federal prosecutor in Alabama, when
criminal defense lawyers file briefs and
cite law to argue their opinion or to
suppress evidence or matters of that
kind, they most frequently cited ninth
circuit opinions because those were the
most liberal in the country on criminal
law. Frankly, they were not given
much credit around the country. Most
judges in the United States recognize
that this circuit too often was out of
step with the rest of the country.

There are a number of factors that
cause me to oppose the confirmation of
Ms. Morrow. Chief among the factors is
her skepticism, if not outright hos-
tility, toward voter initiatives. In a
1988 article, Morrow criticized Califor-
nia’s initiative process. In this article,
she stated, really condescendingly,
these words, ‘‘The fact that initiatives
are presented to a ‘legislature’ of 20
million people renders ephemeral any
real hope of intelligent voting by a ma-
jority.” I suggest that that indicates a
lack of respect for that process and the
jealously guarded privilege of Cali-
fornia voters to enact legislation by di-
rect action of the people.

She further criticized the initiative
process with this statement: ‘“The pub-
lic, by contrast, cast its votes for ini-
tiatives on the basis of 30- and 60-sec-
ond advertisements which ignore or ob-
scure the substance of the measure.”
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At the time of her hearing, I found
that Ms. Morrow’s suspicion of initia-
tives particularly troubling because of
two recent California initiatives, Prop-
osition 187 and Proposition 209, the
California civil rights initiative, both
of which have been blocked by activist
Federal judges in California. In fact,
the judges in the ninth circuit have in-
validated voter initiatives on tenuous
grounds since the early 1980s. These de-
cisions demonstrate the enormous
power that a single sitting Federal dis-
trict judge possesses to subvert the will
of the people. Morrow’s criticism of
citizen initiatives reveals an elitist
mindset characteristic of activist
judges who use the judiciary to impose
their personal values onto the law.

Unfortunately, recent events have
left me even more concerned about her
disdain for the people’s will as ex-
pressed in voter initiatives. Late last
yvear, the ninth circuit effectively en-
shrined Ms. Morrow’s view of initia-
tives into ninth circuit law. In an opin-
ion striking down yet another voter
initiative, term Ilimits for California
State legislatures, the ninth circuit
held that Federal courts must scruti-
nize voter initiatives more closely than
“‘ordinary legislative lawmaking.”
This ‘“‘extra scrutiny” is necessary, ac-
cording to the ninth circuit Judge Ste-
phen Reinhardt and Betty Fletcher, be-
cause initiatives are not the product of
committee hearings and because ‘‘the
public also generally lacks legal or leg-
islative expertise.” In the end, the
ninth circuit invalidated the term lim-
its initiative not because term limits
are unconstitutional—because I submit
to you they plainly are not unconstitu-
tional—but because the two Federal
judges did not think the voters fully
understood what they were voting for.

The ninth circuit does not need any
more reinforcements in its war on the
initiative process. The people of Cali-
fornia are rightly jealous of their ini-
tiative process. They are frustrated
that judges go out of their way to
strike down the decisions they reach
by direct plebiscite. We don’t need to
send them another judge, another lead-
er on that court who would support the
anti-initiative effort.

Ms. Morrow’s distaste for voter ini-
tiatives is not the only troubling as-
pect of her record. For example, in a
1995 law review comment, she wrote
what can be interpreted clearly to me
as a blatant approval of judicial activ-
ism:

For the law is, almost by definition, on the
cutting edge of social thought. It is a vehicle
through which we ease the transition from
the rules which have always been to the
rules which are to be.

I know she has suggested a view of
that language that would indicate that
she meant something like the practice
of law, rather than the rule of law. But
that’s not what she said and, in fact,
maybe she meant it to apply to both
circumstances. In fact, I think that’s
the most accurate interpretation of it.
She may well have been talking about
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the practice of law, but at the same
time her approach to law, because that
is what her language includes. It would
suggest to me that this is, in fact, the
language of a judicial activist.

In a 1983 speech, she also made com-
ments that suggest approval of judicial
activism. In this speech, she quoted
Justice William Brennan, the evan-
gelist of judicial activism, stating:

Justice can only endure and flourish if the
law and legal institutions are ‘‘engines of
change’ able to accommodate evolving pat-
terns of life and social interaction in this
decade.

Obviously, using the law as an ‘‘en-
gine of change’ is the very definition
of judicial activism and is fundamen-
tally incompatible with democratic
government.

Mr. President, it is a serious matter
when the people, through their con-
tract with the Government and their
Constitution, set forth plain restraints
on the power of the law, when the peo-
ple, through their legislators in Cali-
fornia, or through their Congress in
Washington, pass statutes requiring
things to be done one way or the other,
and when a judge, if they do not re-
spect that law, feels like he or she can
reinterpret or redefine the meaning of
words in those documents in such a
way that would allow them to impose
their view of the proper outcome under
the circumstances. That makes them a
judicial activist. I submit that these
writings from her past indicate that
tendency.

Also, in 1983, the nominee strongly
criticized the Reagan administration’s
efforts to restrict the Legal Services
Corporation from filing certain cat-
egories of lawsuits. As many of you
know, the Legal Services Corporation
grantees—they receive money from the
Government—have repeatedly filed
partisan suits in Federal courts to
achieve political aims. For example,
the Legal Services Corporation has re-
peatedly sued to block welfare reform
efforts in the States. Issues of public
policy simply are not properly decided
by litigation. The use of public tax dol-
lars to promote an ideological agenda
through the Federal courts is not ac-
ceptable.

Of course, support for the historic
mission of the Legal Services Corpora-
tion—helping the poor with real legal
problems —is not the issue. What both-
ers me is Ms. Morrow’s opposition to
President Reagan’s attempt to
depoliticize the Legal Services Cor-
poration and to direct it’s attention
fundamentally to its goal of helping
the poor. But we had a very serious de-
bate in America and I think, for the
most part, it has been won; for the
most part, Legal Services Corporation
has been restrained. There are still
problems ongoing, but I hope we have
made progress, despite the very strong
opposition of Ms. Morrow in her
writings.

So Ms. Morrow’s intelligence, aca-
demic record, and professional achieve-
ments are not in question. However,
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her writings, published over the last
decade, provide a direct look at her
view of the law. That view, I must con-
clude, indicates that Ms. Morrow would
be yet another undemocratic, activist
Federal judge.

One last point must be made. Unlike
other judicial nominees, Ms. Morrow
has not previously been a judge. Con-
sequently, she does not have a lengthy
judicial record for the Senate to re-
view. In this situation, we must rely on
her private writings and speeches to
determine her judicial philosophy. This
is not an easy or certain task. We must
make judgments as to what is relevant
and probative and what is not. In this
situation, I have made such an inquiry
and have decided to oppose the con-
firmation of this very able attorney.
The Senate must fulfill its advise and
consent responsibilities to ensure that
federal judges respect their constitu-
tional role to interpret the law. Con-
sequently, I urge you to oppose this
nomination.

I yield the floor.

Mrs. FEINSTEIN. Mr. President, I
rise in support of the confirmation of
Margaret Morrow to the Federal Dis-
trict for the Central District of Cali-
fornia.

Her consideration by the United
States is long overdue:

Ms. Morrow’s nomination has twice
been reported out by the Senate Judici-
ary Committee, on which I have the
honor to serve;

Both times she has enjoyed the pub-
lic support of the Chairman of the Ju-
diciary Committee, Senator ORRIN
HATCH;

Both times the American Bar Asso-
ciation voted unanimously to give her
its highest rating, ‘“‘well qualified.”

Yet for nearly two years, Ms. Mor-
row’s nomination has languished in the
Senate.

By way of background, Ms. Morrow
graduated from Harvard Law School,
cum laude, in 1974. Prior to that, she
graduated from Bryn Mawr College,
magna cum laude, in 1971.

Since 1996, she has been a partner in
the Los Angeles office of Arnold & Por-
ter, one of the nation’s preeminent cor-
porate law firms.

Prior to 1996, she helped form the Los
Angeles law firm of Quinn, Kully &
Morrow in 1987, where she chaired the
firm’s Appellate Department.

Prior to 1987, she practiced for 13
years at the Los Angeles firm of
Kadison, Pfaelzer, Woodard, Quinn, &
Rossi, where she attained the rank of
partner and handled a wide range of
commercial litigation in the federal
and state courts.

The legal profession has recognized
Ms. Morrow’s quality of work, commit-
ment to the profession, and dedication
to the broader community with a host
of awards.

Among the many legal awards Ms.
Morrow has received are the following:

In 1997, she received the Shattuck-
Price Memorial Award, the Los Ange-
les County Bar Association’s highest
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award, awarded to a lawyer dedicated
to improving the legal profession and
the administration of justice.

In 1995, she received the Bernard E.
Witkins Amicus Curiae Award, pre-
sented by the California Judicial Coun-
cil to non-jurists who have nonetheless
made significant contributions to the
California court system.

In 1994, the Women Lawyers Associa-
tion in Los Angeles recognized Ms.
Morrow as most distinguished woman
lawyer with the Ernestine Stalhut
Award.

She received the 1994 President’s
Award from the California Association
of Court-Appointed Special Advocates
for her service on behalf of abused, ne-
glected, and dependent children.

In 1990, the Legal Aid Foundation of
Los Angeles presented her with the
Maynard Toll Award for her significant
contribution to legal services for the
poor. She is the only woman to date
who has received this award.

Margaret Morrow’s excellent legal
skills have been consistently recog-
nized:

She was listed in the 1997-1998 edition
of The Best Lawyers in America.

In 1995 and 1996, the Los Angeles
Business Journal’s ‘“Law Who’s Who,”
listed her among the one hundred out-
standing Los Angeles business attor-
neys.

In 1994, she was listed as one of the
top 20 lawyers in Los Angeles by Cali-
fornia Law Business, a publication of
the Los Angeles Daily Journal.

Margaret Morrow has held leadership
positions in Federal, State and county
bar associations and other legal organi-
zations.

She served as the first woman Presi-
dent of the State Bar of California, a
position she held from 1993 to 1994.
Prior to that, she served as the State
Bar’s Vice-President.

From 1988-89, she served as President
of the Los Angeles County Bar Associa-
tion, creating the Pro Bono Council
and the Committee on the Status of
Minorities in the Profession during her
term.

As President of the Barristers’ Sec-
tion of the Los Angeles County Bar,
she established a nationally recognized
Domestic Violence Counseling Project
as well as an AIDS hospice program.

She directed the American Bar Asso-
ciation’s Young Lawyers’ Division and
served on its Standing Committee for
Legal Aid for Indigent Defendants.

She has served on the boards of a
number of legal services programs, and
has been a member of several Advisory
Committees of the California Judicial
Council.

The true test of Margaret Morrow’s
qualifications to serve on the federal
bench is the long list of attorneys,
judges, law enforcement personnel, and
community leaders who actively sup-
port her nomination.

Indeed, the list of Margaret Morrow’s
supporters reads like a “Who’s Who’’ of
California Republicans and Bush,
Reagan, Deukmejian, and Wilson ap-
pointees.
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Just to highlight a few of Margaret
Morrow’s many supporters:

Los Angeles Mayor Richard Riordan,
Republican;

Los Angeles County Sheriff Sherman
Block, Republican;

Orange County District Attorney Mi-
chael Capizzi, Republican;

Former DEA Head, U.S. District
Judge, and U.S. Attorney, Robert Bon-
ner, who was appointed to those posi-
tions by Presidents Bush and Reagan;
Cynthia Holcomb Hall and Stephen
Trott, Reagan appointees to the Ninth
Circuit Court of Appeals; and the list
goes on and on.

Perhaps most telling is the rec-
ommendation of H. Walter Croskey.
Judge Croskey is a Governor
Deukmejian appointee to the appellate
court of the State of California, and a
self-described life-long conservative
Republican.

Judge Croskey is well-acquainted
with Margaret Morrow’s reputation in
the legal community, having observed
her over a period of 15 years, when she
appeared before him in both trial and
appellate courts, and worked profes-
sionally on numerous State and local
bar activities.

Based on his observations, this con-
servative Republican appellate jurist
concluded:

She is the most outstanding candidate for
appointment to the Federal trial court who
has been put forward in my memory.

Margaret Morrow is, by any measure,
an unusually accomplished member in
her profession, and I believe that her
qualifications will serve her well as a
member of the Federal judiciary.

I urge the Senate to swiftly confirm
her nomination.

Mr. KENNEDY. Mr. President. I rise
in strong support of Margaret Morrow
to the U.S. District Court in Los Ange-
les. She is well-qualified to serve as a
federal judge, and she has already been
waiting far too long for the vote she
deserves on her nomination.

Margaret Morrow was nominated in
the last Congress in May 1996. Partisan
politics prevented action on her nomi-
nation before the 1996 election, but
even that excuse can’t be used to jus-
tify the Senate’s failure to act on her
nomination in all of 1997.

Margaret Morrow is a partner in a
prestigious California law firm, and the
first woman to serve as the president of
the California Bar Association. She is a
well-respected attorney and a role
model for women in the legal profes-
sion.

Her nomination has wide support.
The National Association of Women
Judges calls her ‘‘an extraordinary
candidate for the federal bench, a true
professional, without a personal or po-
litical agenda, who would be a trust-
worthy public servant of the highest
caliber.” The National Women’s Law
Center calls her ‘‘a leader and a path
blazer among women lawyers.”’

She also has the support of many
prominent Republicans, because of her
impressive qualifications for the bench.
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Representative JAMES ROGAN says that
‘“‘she would be the type of judge who
would follow the Constitution and the
laws of the United States as they were
written.”” Richard Riordan, the Repub-
lican Mayor of Los Angeles has stated
that the residents of Los Angeles
“would be extraordinarily well-served
by her appointment.” Robert Bonner,
who headed the Drug Enforcement Ad-
ministration under President Bush,
says that Morrow is ‘‘a brilliant person
with a first-rate legal mind.”

I hope we can move ahead today her
nomination. But I also want to express
my concern over a related issue—the
excessive difficulty that women judi-
cial nominees are having in obtaining
Senate action or their confirmation.
An unacceptable double standard is
being applied, and it is long past time
it stopped.

In this Republican Congress, women
nominated to the federal courts are
four times—four times—more likely
than men to be held up by the Repub-
lican Senate for more than a year.

Women nominees may eventually be
approved by the Judiciary Committee.
But too often their nominations lan-
guish mysteriously, and no one will
take responsibility for secretly holding
up their nominations.

The distinguished majority Ileader
has rightly noted that the process of
confirming judges is time-consuming.
The Senate should take care to ensure
that only individuals acceptable to
both the President and the Senate are
confirmed. The President and the Sen-
ate do not always agree. But there is
no reason the process should take
longer for women than it does for men.

It is time to end the delays and dou-
ble standards that have marred the
Senate’s role in the Advice and Con-
sent process. I urge my colleagues to
support the nomination of Margaret
Morrow and to vote for her confirma-
tion.

Mr. LEAHY. Mr. President, Senator
ASHCROFT feels strongly about the va-
lidity of citizen initiatives. So do I. So
does Margaret Morrow. As she ex-
plained to the Committee when she tes-
tified and reiterated in response to
written questions, she fully respects
and honors voters choice.

Ms. Morrow has explained to the
Committee that she is not anti-initia-
tive in spite of what some would have
us believe. In response to written ques-
tions, she discussed an article she
wrote in 1988 and explained, in perti-
nent part:

My goal was not to eliminate the need for
initiatives. Rather, I was proposing ways to
strengthen the initiative process by making
it more efficient and less costly, so that it
could better serve the purpose for which it
was originally intended. At the same time, I
was suggesting measures to increase the
Legislature’s willingness to address issues of
concern to ordinary citizens regardless of the
views of special interests or campaign con-
tributors. I do not believe these goals are in-
consistent.

. . . . The reasons that led Governor John-
son to create the initiative process in 1911
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are still valid today, and it remains an im-
portant aspect of our democratic form of
government.

Does this sound like someone who is
anti-democratic? No objective evalua-
tion of the record can yield the conclu-
sion that she is anti-initiative. No fair
reading of her 1988 article even sug-
gests that.

After the November 1988 elections in
California, she was writing in the after-
math of five competing and conflicting
ballot measures on the most recent
California ballot. They had been placed
there by competing industry groups,
the insurance industry and lawyers
each had their favorites, and each
group spent large sums of money on po-
litical advertising campaigns to try to
persuade voters to back their version
of car insurance restructuring. It was
chaotic and confusing for commenta-
tors and voters alike.

Rather than throw up her hands,
Margaret Morrow wrote in a bar maga-
zine as President of a local bar associa-
tion that lawyers could contribute
their skills to make the process more
easily understood by those voters par-
ticipation is limited to reading the bal-
lot measures and descriptions and vot-
ing.

Her concerns were not unlike those
of our colleague from Arizona, who pro-
claimed last year that when the voters
of Arizona adopted a state ballot meas-
ure to allow medical use of marijuana,
they had been duped and deceived. In-
deed, Senator KYL criticized that bal-
lot initiative passed by the voters of
Arizona during the last election and
said: “‘I believe most of them were de-
ceived, and deliberately so, by the
sponsors of this proposition.”

Senator KYL proceeded at a Decem-
ber 2, 1996 Judiciary Committee hear-
ing to focus on the official description
of the proposition on the Arizona bal-
lot as misleading. His approach was
similar to what the majority did on the
9th Circuit panel that initially held the
California term limits initiative un-
constitutional, but that does not make
Senator KYL a ‘‘liberal judicial activ-
ist.”

I also recall complaints from con-
servative quarters when the people of
Houston reaffirmed their commitment
to affirmative action in a ballot meas-
ure last fall. They complained that the
voters in Houston had been deceived by
the wording of the ballot measure.

There have been problems with cit-
izen initiatives and the campaigns that
they engender. But that problem is not
with Margaret Morrow or her commit-
ment to honor the will of the voters.
The problem is that they are being uti-
lized in ever increasing number to cir-
cumvent the legislature and the peo-
ple’s will as expressed through their
democratically-elected representatives.
They are no longer the town meeting
democracy that we enjoy in New Eng-
land but the glitzy, Madison Avenue,
poll-driven campaigns of big money
and special interest politics.

Margaret Morrow was right when she
pointed out that these measures, their
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ballot descriptions and their adver-
tising campaigns ought to be better,
more instructive, more clearly written.
The thrust of that now-controversial
article was that lawyers should con-
tribute their skills better to draft the
measures so that once adopted they are
clear and controlling, so that they are
not followed by court challenges during
which courts are faced with difficult
conflicts over how to interpret and im-
plement the will of the people.

We know how hard it is to write laws
in a way that they are binding and
leave little room for misinterpretation.
With all the staff and legislative coun-
sels, and legal counsels and specially-
trained legislative drafters and Con-
gressional Research Service and hear-
ings and vetting and comments from
Executive Branch departments and
highly-skilled and experienced and
highly-paid lobbyists, Congress has a
difficult time writing plain English and
passing clear law. Were it not for the
administrative agencies and supple-
mental regulatory processes even more
of our work product would be the tar-
get of legal actions by those who lost
the legislative battle over each con-
tested point.

For those who preach unfettered alle-
giance to initiatives, I commend their
rhetoric but note that it does not ad-
vance us. The questions in most of the
subsequent legal challenges to voter-
passed ballot measures are either what
does it mean or was it passed fairly.
Both those questions are premised on
an acceptance of the will of the voters.

For example, the first challenge to
the California term limits initiative
was not that in Federal court that re-
sulted in the split opinion by a panel of
the Ninth Circuit that is later re-
versed. No, the earlier challenge was in
the state courts and reached the Cali-
fornia Supreme Court. The California
Supreme Court was required to deter-
mine, what did the ballot measure say,
was it written to be a lifetime ban or a
limit on the number of consecutive
terms that could be served.

That was not an easy question given
the poor drafting of the measure and
the official materials that described it
to the voters. Indeed, the California
Attorney General, a conservative Re-
publican, argued that the measure
meant only to be a limit on the number
of consecutive terms. After three levels
of state court proceedings and months
and months and hundreds of thousands
of dollars in legal fees the case was de-
cided by a split decision of the Cali-
fornia Supreme Court.

The Federal challenge to the statute
followed on the alternative ground that
the voters were not clearly informed
what the measure meant. This is only
important for those who cherish the
will of the voter and want to protect
against voter fraud.

On citizen initiatives, Margaret Mor-
row has told the Committee:

I support citizen initiatives, and believe
they are an important aspect of our demo-
cratic form of government. . . .
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I believe the citizen initiative process is
clearly constitutional. I also recognize and
support the doctrine established in case law
that initiative measures are presumptively
constitutional, and strongly agree with [the]
statement that initiative measures that are
constitutional and properly drafted should
not be overturned or enjoined by the courts.

Contrary to the impression some are
seeking to create about her views, she
told the Committee:

In passing on the legality of initiative
measures, judges should apply the law, not
substitute their personal opinion of matters
of public policy for the opinion of the elec-
torate.

I am disappointed to see that some
have sought to make the nomination of
Margaret Morrow into a vote about
guns; it is not. During two years of
consideration by the Judiciary Com-
mittee and through two sets of hear-
ings and waves of written questions, no
one even asked Ms. Morrow about guns.

Nonetheless, some who have sought
to find a reason to oppose Ms. Morrow
have fastened upon a few phrases taken
out of context from a National Law
Journal article from October 1993 that
discussed the 67th California State Bar
conference. This meeting followed the
July 1993 killings in the San Francisco
offices of the law firm of Pettit & Mar-
tin.

The National Law Journal’s report
notes that the representatives of the
local voluntary bars considered 100-
plus resolutions for referral to the
State Bar’s Board of Governors. The
fact missed by those who are seeking
to criticize this nominee is that the
State Bar took no anti-gun action.

The National Journal report noted
that the widow of one of the victims
pleaded at a reception that the conven-
tion ‘‘take action on gun control.”
What has gone unrecognized is that in
spite of the emotional rhetoric at the
conference, the California State Bar
took no such action. Instead, mindful
of the legal constraints on bar associa-
tions and the United States Supreme
Court decision in Keller v. State Bar,
the conference scaled back anti-gun
resolutions. A resolution calling for a
ban on semiautomatic handguns from
the San Francisco delegation was re-
worded as a safety measure for judges,
other court personnel and lawyers. A
resolution from the Santa Clara dele-
gation was turned into a mere call for
a study.

The Chairwoman of the conference
was not Margaret Morrow but Pauline
Weaver of Oakland. Margaret Morrow
was not installed as the new President
of the California State Bar until the
end.

Ms. Morrow told the National Law
Journal that the bar should act like a
client and do what is right by following
the legal advice of its lawyers. That is
what the California State Bar did
under Margaret Morrow. In fact, and
this is the key fact missed by those
who seek to criticize Ms. Morrow, the
California State Bar followed the law
as declared by the United States Su-
preme Court and did not take action on
gun control.
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Mindful of the strictures of law, Mar-
garet Morrow appointed a special com-
mittee of the Board of Governors to re-
view the resolutions that had been rec-
ommended at the conference. Based on
the recommendations of that com-
mittee, the Board of Governors of the
California State Bar did not take a
stand on gun control and did not even
adopt the resolutions passed at the
State conference.

This is hardly a basis on which to op-
pose this outstanding nominee. First,
she was not involved in the efforts by
some to push gun control resolutions
through the State Bar, following the
horrific killings in the San Francisco
law offices a few months before. Sec-
ond, she was not installed as the Presi-
dent of the State Bar until the end of
the conference. Third, the actions she
took as President were essentially to
make sure the Board of Governors un-
derstood the law and the limits on
what they could do.

So, in spite of the emotional plea by
victims and the desires of certain ac-
tivists, the California State Bar did not
adopt gun control resolutions in 1994
and did not act to use mandatory dues
for political activities. Far from dem-
onstrating that she would be a judicial
activist or is anti-gun, these facts show
how constrained Margaret Morrow was
in making sure the law was followed
and everyone’s rights were respected.

I grew up hunting and fishing in the
Vermont outdoors and I enjoy using
firearms on the range. I believe in the
rights of all Americans to use and
enjoy firearms if they so desire. I voted
against the Brady bill and other uncon-
stitutional anti-gun proposals. I have
no reason to think that Margaret Mor-
row will judicially impose burdens on
gun ownership.

I urge others to review the facts. I
am confident that they will come to
the same conclusion that I have with
respect to the nomination of Margaret
Morrow and the lack of any basis to
conclude that she is anti-gun.

I ask unanimous consent that a Jan-
uary 15, 1998 letter to Senator BOXER
signed by 11 members of the Board of
Governors of the California State Bar
that year be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

JANUARY 15, 1998.
Re Margaret M. Morrow: Judicial nominee
for the Central District of California.
Hon. BARBARA BOXER,
U.S. Senate, Washington, DC.

DEAR SENATOR BOXER: We write concerning
the nomination of Margaret M. Morrow to
the United States District Court for the Cen-
tral District of California. It has recently
come to our attention that various individ-
uals and/or groups have charged that Ms.
Morrow ‘‘vowed to push a gun control resolu-
tion” through the State Bar of California
during the year she served as President of
that association.

Each of us was a member of the State Bar
Board of Governors during Ms. Morrow’s
year as President. We represent a broad spec-
trum of political views. We are Republicans
and Democrats, liberals and conservatives.
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We write to inform you that Ms. Morrow did
not advocate that the State Bar take a posi-
tion on gun control, and that the association
in fact did not take a position on the issue
during the 1993-1994 Board year.

The assertion that Ms. Morrow vowed to
push gun control appears to emanate from
an article that appeared in the National Law
Journal concerning the 1993 State Bar An-
nual Meeting. At that meeting, the Con-
ference of Delegates, which is comprised of
representatives of voluntary bar associations
throughout California, passed two resolu-
tions that called upon the State Bar to study
the possible revision of laws relating to fire-
arms, and propose and support measures to
protect judges, court personnel, lawyers,
lawyers’ staffs and lawyers’ clients from
gun-related violence. These resolutions were
passed in the wake of a shooting incident at
a prominent San Francisco law firm that
took the lives of several of the firm’s lawyers
and employees.

At the time the Conference resolutions
were passed, Ms. Morrow had not yet as-
sumed the office of President. When asked
how the Board of Governors would respond to
the resolutions, she told the National Law
Journal that she would ‘‘discuss Keller stric-
tures with the Board,”” and also that she be-
lieved the bar ‘‘should act more like a cli-
ent, . . . that is, get legal advice, ‘assess the
risks and then do what is right.””” Ms. Mor-
row’s reference to ‘‘Keller strictures” was a
reference to the United States Supreme
Court’s decision in Keller v. State Bar. That
case held that the bar could not use manda-
tory lawyers’ dues to support political or
ideological causes.

On its face, therefore, the National Law
Journal article does not support the asser-
tion that Ms. Morrow ‘‘vowed to push a gun
control resolution’ through the State Bar.
Rather, it reports that she vowed to discuss
legal restrictions on the bar’s ability to act
on such a resolution with other members of
the Board.

Ms. Morrow’s actions in the months that
followed the Annual Meeting further dem-
onstrate that she followed the law as it re-
lates to this subject. Consistent with usual
State Bar procedure, the resolutions passed
by the conference of Delegates were consid-
ered by the Board of Governors. Because of
the legal issues involved, Ms. Morrow ap-
pointed a special committee of the Board to
review the resolutions and recommend a po-
sition to the full Board. Based on the com-
mittee’s recommendation, the Board did not
adopt the resolutions passed by the Con-
ference. Rather, it adopted a neutral resolu-
tion that called on lawyers to ‘‘participate in
the public dialogue on violence and its im-
pact on the administration of justice,” and
suggested that the State Bar sponsor ‘‘neu-
tral forums on violence and its impact on the
administration of justice.” The even-handed
tone of the resolution was due, in large part,
to the belief of Ms. Morrow and others that
the Board should not violate Keller’s spirit
or holding. Stated differently, Ms. Morrow
and the Board followed the law, and avoided
taking a stand in favor of or against gun
control.

We hope these comments help set the
record straight with respect to Ms. Morrow’s
actions as President of the State Bar.

Very truly yours,
Michael W. Case,
Maurice L. Evans,
Donald R. Fischbach,
Edward B. Huntington,
Richard J. Mathias,
James E. Towery,
Glenda Veasey,
Hartley T. Hansen,
John H. McGuckin, Jr.,
Jay J. Plotkin, and
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Susan J. Troy.

Mr. LEAHY. Mr. President, I note
that Senators ASHCROFT and SESSIONS
have mnot challenged Ms. Morrow’s
truthfulness before the Committee. At
their press conference last fall an-
nouncing their opposition to her nomi-
nation, they were careful to avoid such
personal attacks. Instead, they based
their conclusions on her writings. I dis-
agree with them and agree with those
who read those writings in context.
That is a disagreement, we draw dif-
ferent conclusions from the same
words. That is understandable.

What I do not understand is how any-
one can continue to repeat the claim
that Ms. Morrow was not truthful with
the Committee. She was required to
answer more litmus test questions and
was more forthcoming than any nomi-
nee I can remember.

Some have made the confirmation
process into an adversary process. Ms.
Morrow is not paranoid; someone has
been out to get her.

In this difficult context, in which the
Morrow nomination was targeted by
forces opposing the filling of judicial
vacancies, charges against Ms. Mor-
row’s integrity and character remain
out of line and unfounded. Unfortu-
nately, I have heard repeated over the
last day the charge that Ms. Morrow
provided a false answer to a written
question propounded at the Committee.
That is incorrect.

While I will not take the Senate’s
time to refute all of the unfounded ar-
guments that have been used in opposi-
tion to this nomination, I do want to
clear up the record on this. This is a
matter of honor and honesty. I do not
want the record left unchallenged
should her son, Patrick, come to read
it someday.

The written questions propounded
long after the Committee deadline fol-
lowing the March 18, 1997 hearing in-
cluded the following: ‘‘Are there any
initiatives in California in the last dec-
ade which you have supported? If so,
why? Are there any initiatives in Cali-
fornia in the last decade you have op-
posed? If so, why?”

On April 4, the nominee responded in
writing noting:

I have not publicly supported or opposed
any initiative measure in the past decade,
with one exception.” The nominee proceeded
in her answer to describe her participation
as a member of the Los Angeles County Bar
Association Board of Trustees in a unani-
mous vote authorizing the Association to op-
pose a measure sponsored by Lyndon
LaRouche concerning AIDS, a measure that
was also opposed by Governor Deukmejian
and many others.

I raised objection to these questions
at a meeting of the Committee on April
17 because I saw them as asking how
Ms. Morrow voted on the more than 150
initiatives that Californians had con-
sidered over the last 10 years. Later,
the Senator who submitted these ques-
tions indicated that he did not intend
to ask how the nominee voted and he
revised the questions. When he did, he
resubmitted another set of supple-
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mental written questions to the nomi-
nee on April 21, he acknowledged that
160 initiatives have been on the ballot
in California in the last 10 years and he
disavowed any interest whether or not
the nominee voted on the initiatives
but asked for ‘“‘comment’ on a list of
initiatives.

Some have come to contend that the
portion of the answer about public sup-
port or opposition to initiatives was
“intentionally or unintentionally’ not
truthful information. Their supposed
““smoking gun’’ is a November 1988 ar-
ticle in the Los Angeles Lawyer maga-
zine. What this contention about dis-
honesty ignores is that the nominee
had previously furnished the Com-
mittee with the November 1988 article
and that article had been inquired
about at the March 18 hearing and in
the follow up written questions. In
fact, the written questions that in-
cluded the ones at issue contained
quotes from the article and questions
specifically about it. Thus, no one can
seriously contend that this article was
unknown to the Committee or that the
nominee had failed to disclose it.

Equally important, and the reason I
suspect that the nominee did not refer
to the article in her written response
to the questions in issue, was that the
article was not relevant to these par-
ticular questions. Preceding questions
had inquired about the meaning of the
article. The questions in issue ask
about support or opposition for initia-
tives and appear to inquire about such
support or opposition for initiatives in
the course of their being considered by
voters in California.

By contrast, the article concerned
measures that had already been acted
upon by the voters of California, in-
cluding one that had been considered
two years previously. They were not
support for or opposition to these ini-
tiatives, as the nominee, or, for that
matter as I, understood those ques-
tions. They were commentary after the
fact by way of comment upon the grow-
ing resort to initiatives in California
and ways lawyers might help to im-
prove the initiative process and the
drafting and consideration of initia-
tives as well as a call for the State leg-
islature to function more efficiently.

Indeed, when the author of those
questions received the initial answer,
he did not question that it was un-
truthful or feign ignorance of the No-
vember 1988 article. Instead, when he
revised and resubmitted supplemental
questions he prefaced his revised ques-
tion by noting that he was aware of the
nominee’s ‘“‘public comments regarding
citizen initiatives.”

Thus, no one can fairly believe that
this nominee’s answer was incomplete
or deceptive for having failed to in-
clude express reference to an article
that was not advocating in favor or in
opposition to a pending initiative and
about which the questioner had knowl-
edge, had already specifically inquired
and on which the questioner promptly
professed knowledge.
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Stripped of the rhetoric and hyper-
bole, there is simply no basis to con-
tend that this nominee mislead the
Committee by her answer. This is no
basis to question her candor. Any pur-
ported ‘‘major misstatement of fact’ is
not that of this nominee but would be
of those who accuse her of a lack of
honesty or candor.

No fair and objective evaluation of
the record can yield the conclusion
that she is anti-initiative. No fair read-
ing of her statements suggests a basis
for any such assertion.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. The Senator from
Missouri said I could yield myself 10
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, I
would like to make a few comments re-
garding the nomination of Margaret
Morrow.

Some of my colleagues on the other
side have attempted to argue that Ms.
Morrow has been treated unfairly. This
unsubstantiated argument is based
partly on the questions she was asked
in the Judiciary Committee. However,
all that some of us were trying to
achieve in asking those questions was
to attempt to understand what Ms.
Morrow’s views were on a number of
important issues to the American peo-
ple. In particular, we’ve had a number
of Federal judges overturn popular ini-
tiatives, in direct conflict with voters’
decisions. The last thing we need is an-
other Federal judge that will defy what
the voters have decided. Ms. Morrow
has spoken against citizen initiatives
and has publicly opposed specific ballot
initiatives. So, we believed it was im-
portant to understand better what kind
of a judge she might be.

Now, we’ve heard Margaret Morrow
was reported out of the Judiciary Com-
mittee in the last Congress without a
problem. So, why is there a problem
now? Well, I think to our credit, we on
this side tried to give the President a
great deal of deference regarding his
nominees. But, as Senator HATCH and
others have pointed out, the President
has appointed a number of judges who
have taken it upon themselves to try
to make the law, and have angered the
public in doing so. This record now de-
mands the kind of scrutiny Senator
LEAHY advocated, which has been ab-
sent until the last couple of years or
so. I've received a great deal of letters
from my State asking me to do a bet-
ter job of scrutinizing nominees.

Of course, after getting used to us
rubber-stamping nominees, I'm sure
it’s been quite a shock to see Repub-
licans borrowing from the Democrats’
playbook and turning the tables. Over
the last year, I’ve heard irresponsible
and overheated rhetoric directed at Re-
publicans regarding judicial nominees.

To suggest, as some misguided Mem-
bers have, that Ms. Morrow’s gender is
a factor in our decision to ask her
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questions, or even oppose her nomina-
tion, is both irresponsible and absurd.
As others may have noted, we’ve proc-
essed around 50 women judicial nomi-
nees for President Clinton, including
Justice Ginsberg, and I've supported al-
most all of them. As a matter of fact,
the first nominee unanimously con-
firmed last year was a woman can-
didate, and we’ve already confirmed a
couple this year. It’s just absurd to
think that any Senator makes his or
her decision on a nominee based on
gender or race.

Mr. President, I sent Ms. Morrow five
pages of questions in total. As a con-
trast, I sent Merrick Garland 25 pages
of questions. So, 5 pages versus 24
pages. And, we’re supposedly unfair to
Ms. Morrow. Figure that one out.

I must say though, it was easier get-
ting Mr. Garland to respond to his 25
pages of 100 or so questions than it was
to get Ms. Morrow to answer her 5
pages.

Mr. President, when a judicial nomi-
nee, whether a man or a woman, writes
an article which is critical of demo-
cratic institutions like the citizen ini-
tiative process, it is our duty as Sen-
ators to learn the reasons for this. How
can a Senator reasonably give advice
and consent without understanding a
potential judge’s position on such fun-
damental issues? With the recent pro-
pensity of Federal judges, especially in
California, to overturn Democratic ini-
tiatives on shaky grounds. It’s impor-
tant that we not confirm another ac-
tivist judge who is willing to substitute
his or her will for that of the voters.

I recall during the Democrat-run con-
firmation hearings of various Repub-
lican nominees the issue of ‘‘confirma-
tion conversion’” was a recurrent
theme.

But, now the shoe is on the other
foot. When Ms. Morrow answered writ-
ten and oral questions contradicting
her former beliefs on certain issues, I
became somewhat concerned. Several
of my followup questions related to
such ‘“‘conversations.”” Where there are
discrepancies, we have a duty to un-
cover the reasons why.

But a more disturbing problem I have
seen with Ms. Morrow’s writing is that,
on number of issues, she doesn’t say
her views have changed. She says we
are misreading her writing. In other
words, she doesn’t really mean what
she appears to say.

In the 1988 article on citizen initia-
tives, for example, Ms. Morrow writes
in language that is highly critical of
the voters. She has recently responded
that she ‘“had not meant to be critical
of citizen initiatives.” Yet, in her arti-
cle she goes so far as to state that

The fact that initiatives are presented to a
“‘legislature” of 20 million people renders
ephemeral any real hope of intelligent vot-
ing by a majority.

In her statement, Ms. Morrow was
basically saying that initiatives are in-
herently flawed, although now she is
translating it differently. So this raises
serious questions about Ms. Morrow’s
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ability to enunciate her views in a
clear and concise manner, which we all
hope judges will do. If such conflicting
messages are reflected in her writing as
a lawyer, her potential judicial opin-
ions may be equally confusing. How
can citizens rely on writings of some-
one who has a record of contradicting
herself?

But, on top of these shortcomings,
Mr. President, there is a matter of
more importance. Whether inten-
tionally or not, Ms. Morrow has, unfor-
tunately, provided false and misleading
information to the Judiciary Com-
mittee. And, I believe the integrity of
the committee and the nomination
process is at stake.

When asked her views on a number of
initiatives, Ms. Morrow first responded
by stating unequivocally, ‘I have not
publicly supported or opposed any ini-
tiative measure in the past decade with
one exception.” And, then she men-
tioned a specific initiative from 1988
sponsored by the extremist Democrat,
Lyndon Larouche, that she opposed.

But, despite Ms. Morrow’s unequivo-
cal denial, in 1988 it turns out she also
publicly attacked three other initia-
tives that pitted the insurance indus-
try against trial lawyers. Ms. Morrow
wrote, ‘‘Propositions 101, 104 and 106
were, plain and simple, an attack on
lawyers and the legal system.’”’ In 1988,
she went on to attack a 1986 propo-
sition that would have reduced the sal-
aries of public officials. She argued it
would have ‘‘driven many qualified
people out of public service.” Of course,
we hear that worn out argument every
time we debate our own pay raises.

Now, Ms. Morrow had stated, without
question, that she had not taken any
public position on these initiatives
whatsoever. And, after creating this
foundation of sand, she used it to
refuse to answer questions on her
views.

Well, the foundation crumbled after
the chairman demanded responses, and
perhaps the nominee realized her mis-
information had been discovered. Only
then did she finally provide more re-
sponsive answers to the questions.

But, the fact remains that regardless
of whether there was an intention or
motive, false and misleading informa-
tion was provided to the Judiciary
Committee by the nominee, an experi-
enced lawyer, who one would presume
either knew, or should have known,
what she was doing. If she indeed didn’t
realize what she was doing, then one
has to question her ability to be care-
ful with the details, which would re-
flect on her ability to function as a
Federal judge.

Now, I'm sure that many of you are
unaware of this problem, so I'm bring-
ing it to your attention. Unfortu-
nately, some have tried to make the
feeble argument that these were just
mistakes that should be overlooked.
Well, this isn’t a mistake of failing to
provide articles to the committee,
which the nominee did. This isn’t a
mistake of quoting a controversial
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statement of Justice Brennan, and

they saying she pulled the quote from

some book, but hadn’t read the context
of the quote, and didn’t know what it
meant.

This is a major misstatement of fact,
that was used as the basis for not re-
sponding to the committee. This is not
what we expect from lifetime tenured
judges. Mr. President, this is below the
standard we all demand. This is below
the standard afforded most Americans
in their dealings with the government.
For these reasons Mr. President, I will
vote against the nominee.

Mrs. BOXER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. I ask that I be able to
speak for 5 minutes and retain the re-
mainder of my time, and Senator
HATCH would like to have his 5 minutes
retained as well. My understanding is I
have 10 minutes, he has 5 minutes, and
I will now use 5 minutes of my time.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mrs. BOXER. I want to put in the
RECORD an article from the Los Ange-
les Lawyer, November 1988, that di-
rectly refutes the remarks by the Sen-
ator from Iowa, Senator GRASSLEY,
who said that Ms. Morrow misled the
committee and publicly took a stand
on initiatives when clearly in this arti-
cle it is very obvious she wrote about
these after those initiatives were voted
on in all cases. I think it is very seri-
ous that the Senator from Iowa, who is
my friend and we work on many issues
together, would misstate what oc-
curred.

So, Mr. President, at this time I
would place this article in the RECORD.
She says she is commenting on initia-
tives that had appeared on the Novem-
ber 8 ballot in one case. On the other
she commented on an initiative that
was voted on 2 years prior. So I ask
unanimous consent that be printed in
the RECORD for starters.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

REFORMING THE INITIATIVE PROCESS—AN OP-
PORTUNITY TO RESTORE RESPONSIBLE GOV-
ERNMENT TO CALIFORNIA

(By Margaret M. Morrow)

We in California have this month con-
cluded the single most expensive and one of
the most complicated initiative campaigns
in history. I refer, of course, to the battle
over Propositions 100, 101, 103, 104 and 106,
the insurance and attorneys’ fees initiatives,
which appeared on the November 8 ballot.
Much as we might like to dismiss these prop-
ositions and the campaigns they spawned as
an aberration, we cannot do so. The cost and
tone of the campaigns, and the complexity of
the measures involved, are simply the latest
examples of a disturbing trend toward over-
use and abuse of the initiative process.

Much of the rhetoric in the recent cam-
paign focused on lawyers, and much of the
spending pro and con was done by lawyers.
Insurance industry Propositions 101, 104 and
106 were, plain and simple, an attack on law-
yers and the legal system. They were not the
first such assault and they probably will not
be the last. Self-interest alone, therefore,
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may dictate that lawyers examine the initia-
tive process to see if it is serving the purpose
intended by its creators. Our responsibility
as citizens compels us to do so as well, since
recent abuse of the initiative process is but
one symptom of a general malaise in govern-
ment in this state.

The right of initiative was placed in the
California Constitution in 1911, as part of a
series of reforms championed by populist
Governor Hiram Johnson. Johnson believed
that the initiative would serve as a check on
the unaccountable, corrupt or unresponsive
legislature, and would provide a grass roots
vehicle for citizens who saw their desires
thwarted by elected representatives.

The initiative was never intended to serve
as a substitute for legislative lawmaking,
nor as a weapon in the arsenal of wealthy
special interest groups. In reality, however,
it has become both of these things.

DRAMATIC INCREASE

The number of initiatives put before the
public has risen dramatically in recent
years. Only 17 initiatives were filed in the
1950s. This number rose to 44 in the 1960s, and
leaped to 180 in the 1970s. Thus far in the
1980s, 204 initiatives have been filed. There
were 12 on this month’s ballot alone, cov-
ering such diverse topics as the homeless,
AIDS, insurance rates, attorneys’ fees, ciga-
rette taxation and part-time teaching by
judges at public universities and colleges.

This increased use of the initiative process
is attributable to a number of factors. In re-
cent years, California legislators have be-
come so beholden to special interest groups
for campaign financing and added personal
income that they have been paralyzed to act
on controversial measures negatively im-
pacting their benefactors. One need look no
further than tort reform and insurance re-
form, the meat of Propositions 100, 101, 103,
104 and 106, to see that this is true. Bills on
these subjects have been consistently op-
posed by trial lawyers associations on the
one hand, and the insurance industry on the
other. Whether one favors reform in these
areas or not, it is hard to argue with the fact
that their movement in the legislature has
been stymied not on the merits, but because
of the perceived power of the interests in-
volved. This lawmaking paralysis, coupled
with tales of corruption in Sacramento, has
led the public to lose confidence in and to
mistrust state government. A natural side
effect has been an increase in the popularity
of the initiative.

Special interest groups, too, have begun to
perceive the utility of the initiative in push-
ing their agendas. Measures sponsored by
such groups often lend themselves to pack-
aging for mass media consumption. Initia-
tives, moreover, get less scrutiny than legis-
lative bills, and frequently this is just what
their interest group sponsors want. In the
legislature, many eyes review a bill before it
is put to a final vote. Legislative counsel ex-
amines it for technical or legal short-
comings. Various committees look at it from
different perspectives. Pros and cons are de-
bated, and compromises are reached.

The public, by contrast, casts its vote for
initiatives on the basis of 30- and 60-second
advertisements which ignore or obscure the
substance of the measure, and which focus
instead on who sponsors the proposition. The
process allows for no amendment or com-
promise. An initiative is an all-or-nothing
proposition.

Reformers and special interest groups have
been joined, ironically enough, by politicians
and officeholders in frequent resort to the
initiative. Lawmakers, frustrated with being
the party out of power or seeking to increase
their popularity through association with a
successful proposition, have begun to spon-
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sor and promote a variety of initiatives.
They do so to circumvent a legislative proc-
ess they cannot control or to create leverage
they can use to manipulate that process
more effectively. Personal popularity is en-
hanced, too, when one lends one’s name to a
successful ballot proposition.
SPIRALING COSTS

This increased use of the initiative has
fundamentally changed the nature of the
right. Spiraling costs have made a mockery
of its grass roots origins. A good example of
the runaway expense associated with most
initiative campaigns is Proposition 61, a
measure which appeared on the ballot two
years ago. This proposal would have dras-
tically reduced the salaries of all govern-
ment officials, including judges, and driven
many qualified people out of public service.
The measure was opposed by virtually every
recognized organization and by the state’s
most prominent political leaders. Yet oppo-
nents were told that they would have to
raise millions of dollars to ensure the meas-
ure’s defeat. This year’s battle over insur-
ance and attorney’s fees raises the even more
frightening specter of massive campaigns fi-
nanced by wealth special interest groups.
The insurance industry alone has spent
something in the range of $50 million pro-
moting its position on Propositions 100, 101,
103, 104, and 106. These kinds of numbers
make any true grassroot effort by a group of
citizens nothing more than a pipedream.

Misleading advertising and reliance on sec-
onds-long television and radio spots, more-
over, defeat any chance that citizens can ob-
tain the information necessary to cast an in-
formed vote. The fat that initiatives are pre-
sented to a ‘‘legislature’ of 20 million people
renders ephemeral any real hope of intel-
ligent voting by a majority. Only a small mi-
nority of voters study their ballot pamphlet
with any care and only the minutest per-
centage take time to read the proposed stat-
utory language itself.

Indeed, it seems too much to ask that they
do, since propositions are often lengthy and
difficult for a layperson to understand. Prop-
osition 104, for example, consumed almost 13
pages of small, single-spaced type in the
most recent ballot pamphlet and concerned
some of the most technical aspects of the In-
surance Code. The problem is exacerbated by
the fact that paid advertising and news re-
ports tend to focus on the identity of the
proponents and opponents and on how much
money each campaign is spending, rather
than on the substance of the measure and
the arguments in favor of or against it. Some
advertising, in fact, is affirmatively mis-
leading concerning the content and effect of
the initiative.

To add to the confusion, many initiatives
are poorly drafted, internally inconsistent or
hopelessly vague. Bills introduced in the leg-
islature are subjected to many levels of re-
view before final passage, and drafting or
clarity problems usually surface and are re-
solved before a final vote is taken. Initia-
tives, by contrast, receive no prior review be-
fore being put to a vote of the people. The
likelihood of any subsequent review is mini-
mal too, since an initiative, once approved,
can only be amended by another vote of the
people.

The net result is that many of the more
complicated measures passed by the voters
end up in the courts for final review.

As David Magleby of Brigham Young Uni-
versity, a leading authority on the initiative
process, has said, ‘“Unlike other political
processes, there are no checks and balances
on the initiative process [other] than the
courts.” The courts are thus forced to be-
come ‘‘the policeman of the initiative proc-
ess.”

February 11, 1998

Requiring that the courts assume this role
is not good for the public image of the judici-
ary or of the legal profession. Having passed
an initiative, voters want to see it enacted.
They view a court challenge to its validity
as interference with the public will, and
blame the lawyers and judges who control
the legal process for thwarting the public’s
directive.

* * * * *

numerous proposals for reform of the initia-
tive process over the years. Some have urged
that contributions to initiative campaigns
be limited, and that disclosure of financial
backers be required in all campaign adver-
tising. Others have suggested that initiatives
go directly to the legislature for a vote be-
fore being presented to the electorate. Still
others have proposed that all initiatives be
screened by the Secretary of State’s office
for legal and drafting problems before they
qualify for the ballot. Several of these ideas
are sound and would address some of the
most glaring problems with the initiative
process as it now operates. Given the cam-
paign we have just endured, we must hope
that these proposals are resurrected quickly
and implemented swiftly.

Initiative reform, however, is not enough.
There must be in addition an overhaul of the
way business gets done in Sacramento, so
that the legislature can function as it should
and resort to the initiative is not necessary.
Limits on campaign spending, higher sala-
ries coupled with rules prohibiting the tak-
ing of honoraria and gifts, quarterly disclo-
sure of contributions by legislators and seri-
ous self-policing through active ethics com-
mittees in the Assembly and Senate are just
a few of the ideas which should be explored.
Whatever the solution, legislators must be-
come what they were intended to be—rep-
resentatives of the people, not puppets of a
panoply of interest groups who define public
good in terms of their own pocketbooks.

Lawyers and lawyers’ organizations should
be at the forefront of these reform efforts.
Lawyers are among those most uniquely con-
cerned with the interpretation of laws and
the enforcement of legal rights. We are
among those most familiar with the delicate
balance between executive, legislative, and
judicial branches envisioned by the founders
of our democratic form of government. Our
traditions and our rules of professional re-
sponsibility, moreover, obligate us to work
for the public good. There is no greater pub-
lic good than strong, effective, good govern-
ment.

We lawyers assert that we are among the
leaders of society, and it is time we began to
act the part. I intend to establish a com-
mittee to examine existing proposals for re-
form, explore other options and recommend
a course of action. Our Association has a real
opportunity, which we cannot ignore, to con-
tribute to restoring responsible government
of California. We welcome your ideas and
support.

Mrs. BOXER. I also want my col-
leagues to understand that the Senator
from Iowa asked Ms. Morrow in an un-
precedented request which, frankly,
had Senators on both sides in an up-
roar, to answer the question how she
personally voted on 10 years’ worth of
California initiatives. It was astound-
ing. I remember going over to my
friend, whom I enjoy working with, and
I have worked with him on so many
procurement reform issues, and I said,
“Senator, I can’t imagine how you
would expect someone to remember
how they voted on 160 ballot meas-
ures,” some of which had to do with
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parks, some of which had to do with
building railroads, some of which had
to do with school bond measures. And
besides, I always thought—and correct
me if I am wrong—we had a secret bal-
lot in this country; it is one of the
things we pride ourselves on.

Now, Margaret Morrow has been
forthcoming. That is why she has the
strong support of Senator ORRIN
HATCH, and let’s read what Senator
HATCH has written about Margaret
Morrow.

Mr. GRASSLEY. Mr. President, since
my name was mentioned, I would like
to respond, if the Senator would yield.

The PRESIDING OFFICER. Does the
Senator from California yield?

Mrs. BOXER. Yes. I will be happy to
allow a 30-second response.

Mr. GRASSLEY. I will only remind
the Senator from California that the
point I was making is not when—the
question I was proposing is not when
Ms. Morrow responded. The question is
that she said she did not take a posi-
tion on public policy issues except for
that one, and she did take, we found
out that she did take positions on pub-
lic policy issues. So she was mis-
leading.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mrs. BOXER. If I might make a point
here. When one is asked if one took a
stand on an initiative, one would as-
sume the critical point is at what time
you speak out about it. My goodness, if
we are forbidden as human beings, let
alone the head of a bar association, to
comment on what voters have voted on
and to talk about ways the initiative
process can be improved—and I am
going to put into the RECORD her re-
marks on that point because she has
such respect for the initiative process.
She has thought about ways to improve
it—if we are gagged as human beings
from commenting on what the voters
have voted on, this is a sad state of af-
fairs for this country.

So I want to talk about what Senator
HATCH has said about Margaret Mor-
row. I think it is important. He said it
himself quite eloquently at the begin-
ning of this debate. But I want to reit-
erate because he sent a letter out to all
of our colleagues, and he talked about
the comment that Margaret Morrow
made that has been so taken out of
context by my colleagues.

He said that the committee, the Ju-
diciary Committee, studied Margaret
Morrow’s response to make a decision
as to whether she was an activist
judge, and they concluded that her ex-
planation was in keeping with the
theme of her speech. And essentially,
Senator HATCH goes on to say, ‘‘[T]he
nominee went to some lengths in her
oral testimony and her written re-
sponses to the Committee to espouse a
clearly restrained approach to the con-
stitutional interpretation and the role
of the courts.”

Then he goes on to say the following:

In supporting the nomination, the Com-
mittee takes into account a number of fac-
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tors including Ms. Morrow’s testimony, her
accomplishments and her evident ability as
an attorney, as well as the fact that she has
received strong support from a number of
Republicans.

The PRESIDING OFFICER. The Sen-
ator has used 5 minutes.

Mrs. BOXER. I ask I be allowed an-
other 2 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. BOXER. So my colleagues have
every right to oppose Margaret Mor-
row. My goodness, it is a free country.
They have every right to vote against
her and speak against her. But I would
like when we have arguments in the
Chamber, particularly where someone
is not present, that these arguments be
true, that these arguments hold up,
that these arguments are backed up by
the facts.

I want to point out that in several of
my colleagues’ dissertations here
today, they have talked about other
lawyers, they have talked about other
judges. It is extraordinary to me that
they do not want Margaret Morrow, so
they talk about three other judges.
Margaret Morrow is Margaret Morrow.
She is not judge X, judge Y or judge Z.
She is Margaret Morrow. She is coming
before us, the second woman ever elect-
ed to head the Los Angeles County Bar
Association, the first woman ever
elected to head the California State
Bar Association. This is the largest
State bar in any State. Republicans
voted for her for that position. Demo-
crats did as well. She has the most ex-
traordinary support across the board.

So when we attack Margaret Morrow,
my goodness, don’t talk about other
judges. Talk about Margaret Morrow.
If my colleagues are running for the
Senate, they want to be judged on who
they are, what do they stand for, not to
stand up and say, well, I can’t vote for
this candidate X because he or she re-
minds me of candidate Y, and if he gets
in, he will act like candidate Y.

One great thing about the world
today is we are all individuals. We are
all human beings. God doesn’t make us
all the same. That is why I am going to
vote against cloning. We are different
than one another. So when you attack
Margaret Morrow, I think you need to
do it in a fair way, not by the fact that
another judge ruled a certain way. And
when I come back to my last 5 min-
utes, I will continue on this theme.

I yield back and retain my time.

The PRESIDING OFFICER. Who
yields time?

Mr. ASHCROFT. Mr. President, I
yield to myself the remainder of the
time and ask you to inform me when
there is 1 minute remaining.

I am concerned about this nominee
who has indicated that when the people
are involved in developing the law
through a referendum, you don’t get
intelligent lawmaking. I am concerned
about that because from her writings it
appears that the Ninth Circuit Court of
Appeals embraced that very view.
When the Ninth Circuit Court of Ap-
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peals sought to set aside the California
voters’ commitment to term limits,
they did so based on what they consid-
ered to be the lack of expertise of the
people. Here is what Judge Reinhardt
said when he set aside the term limits
initiative in California:

The public lacks legal or legislative exper-
tise—or even a duty to support the Constitu-
tion. Our usual assumption that laws passed
represent careful drafting and consideration
does not obtain.

Where might he get an idea like that
idea, to allege that the people are dis-
regarded because they don’t have legal
training.

Here is what Ms. Morrow said:

The fact that initiatives are presented to a
legislature of 20 million people renders
ephemeral any real hope of intelligent vot-
ing by the majority.

This is the judge who has been re-
versed over and over again when the
California Ninth Circuit was reversed
27 out of 28 times by the Supreme
Court. They are embracing this philos-
ophy in those kinds of items.

Reinhardt said:

The public . . . lacks the ability to collect
and study information that is utilized rou-
tinely by legislative bodies.

Where could he have gotten that?
Same philosophy as Ms. Morrow who
said:

. . . propositions are often lengthy and dif-
ficult for a layperson to understand. The
public . . . casts its votes for initiatives on
the basis of 30- and 60-second advertisements.

Both of these reflect a distrust of the
people: One an activist judge, one of
the most reversed judges in history;
the other an offering of this adminis-
tration for us to confirm.

I am calling into question the judg-
ment and the respect that this nominee
has for the people. And it is based on
her statements. By contrasting her to
Judge Reinhardt, I am trying to point
out that the same kind of mistakes
made by the most reversed judge on
the ninth circuit are the kinds of mis-
takes that you find in Ms. Morrow’s
writings, and I think it reflects a con-
fidence in lawyers and judges that per-
mits them to do things that the law
doesn’t provide them a basis to do.

The law says the people of California
have a right, if they want to have term
limits, to have an initiative that em-
braces it. But what does Judge
Reinhardt say? Judge Reinhardt says:

Before an initiative becomes law, no com-
mittee meetings are held, no legal analysts
study the law, no floor debates occur, no sep-
arate representative bodies vote on the
bill. . . .

He does that as a means of setting
aside the law, saying the people are
simply too ignorant. They have not
studied this carefully enough.

Where would Morrow be on that kind
of issue? According to her writings:

In the legislative, many eyes review a bill
before it is put to a final vote. Legislative
counsel [another lawyer] examine it for tech-
nical or legal shortcomings. Various com-
mittees look at it from different perspec-
tives. Pros and cons are debated.

We have already in California and on
the west coast in the Ninth Circuit
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Court of Appeals, a court of appeals
that is reversed constantly. In their
setting aside of initiatives, in their in-
vasion of the province of the people,
and in their invasion of the legislative
function, they take a page out of the
writings of this candidate. But I don’t
think we need more judicial activists. I
think it is clear she believes the cut-
ting edge of society should be the law
and its profession. I think the cutting
edge needs to be the legislature and the
people expressing their will in initia-
tives. That is where the law should be
changed. The engine of social change
should not be the courts. The engine
for social change should be the people
and their elected representatives. When
the people enact a law through the ini-
tiative process, it is imperative that
the will of the people be respected.

Even if you graduate from the best of
law schools and you have a great un-
derstanding of legal principles, our
country says that the people who cast
the votes are the people whose will is
to be respected. Because she seems to
believe otherwise, I do not think this
nominee should be confirmed by the
U.S. Senate.

The PRESIDING OFFICER. Who
yields time?

Mrs. BOXER. Mr. President, at this
point, since Senator HATCH is not here,
he has given me permission to use up
his time and mine, and I assume I have
about 7 minutes left.

The PRESIDING OFFICER. The Sen-
ator has 8 minutes remaining.

Mrs. BOXER. Mr. President, some-
times I think my colleagues have a
very strange definition of activist
judge. Listening to them, I think if you
have a heartbeat and a pulse, they call
you an activist. I mean, I—really, lis-
ten to them.

Are you supposed to nominate a per-
son who has not had a thought in her
head, who cannot say, 2 years after an
initiative passed, that she thought it
was good, bad, or indifferent, who can-
not comment on a way to make the ini-
tiative process better?

They also have a way of selective ar-
guing—selective arguing. In 1988, Mar-
garet Morrow wrote the following. This
is directly from an article in 1988, way
before she even dreamt of coming be-
fore this Senate. Here is what she
wrote:

Having passed an initiative, voters want to
see it enacted. They view a court challenge
to its validity as interference with the public
will.

So here is Margaret Morrow arguing
that when the voters pass an initiative,
they want it enacted. I see Senator
HATCH is here, so when I finish my 2
minutes I am going to yield him his 5
minutes.

I want to say that this is a woman
whose practice, if you look at it, is far
from anyone’s definition of being an
activist. These are the areas of law
that she has practiced.

Contract disputes, business torts, un-
fair competition, securities fraud, di-
rectors’ and officers’ liability, employ-
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ment law, arbitration law, copyright
and trademark infringement, libel,
partnership dissolution, real estate de-
velopment, government contracts, and
insurance coverage.

So my colleagues paint the picture of
someone who is entirely different from
Margaret Morrow. Mr. President, I just
ask my colleagues on both sides of the
aisle to vote on Margaret Morrow. Do
not vote on judge X, do not vote on
judge Y, don’t vote on some ideological
basis because you think she is going to
be a certain way. Follow the leadership
of Chairman HATCH, follow the leader-
ship of the many Republican conserv-
atives who have gone on the line to
fight for Margaret Morrow.

I have to say to my colleague from
Missouri, thank you for bringing this
debate almost to an end. I think I have
enjoyed debating you. I wish we could
have done it sooner rather than later.
But I am pleased that we have reached
this day, and to Margaret and to her
family, I hope that tonight you will
have a reason to celebrate. I can’t be
sure until the votes are in, but we will
know soon.

Finally, Mr. President, I would just
like to continue my response to some
of the arguments offered by my col-
leagues, and set the record straight. On
the issue of Ms. Morrow’s position on
ballot initiatives, there are some peo-
ple who, having read an article she
wrote in 1988, believe that Ms. Morrow
holds disdain for citizen initiatives.
This is completely false. I repeat—any
concerns that Ms. Morrow holds a posi-
tion other than being 100% supportive
of citizen initiatives has no basis in
fact. In fact, in that 1988 article, Ms.
Morrow expressed her concern about
misleading advertisements which pro-
vide misinformation for voters. This
made it hard, she argued, for voters to
make meaningful choices and ‘‘renders
ephemeral any real hope of intelligent
voting by a majority.”” Read in con-
text, this statement concerned the
quality of information disseminated to
the voters, and was not a comment on
the ability of voters to make intel-
ligent choices with the necessary infor-
mation in hand. Ms. Morrow holds the
utmost respect for democratic institu-
tions like the citizen initiative process
in California.

In that same 1988 article, Ms. Morrow
argued that courts should not be put in
the position of policing the initiative
process. ‘‘Having passed an initiative,”
she explains, ‘‘voters want to see it en-
acted. They view a court challenge to
its validity as interference with the
public will. .’ Hopefully my col-
leagues here in the Senate understand
that Ms. Morrow merely advocated re-
forms that would ameliorate problems
in the California initiative process.

For those who may still not be con-
vinced, I would like to read a portion of
a letter that I referred to earlier from
Robert Bonner, who, as I mentioned,
was former U.S. Attorney under Presi-
dent Reagan, former TU.S. District
Court Judge in the Central District of
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California and former Head of the Drug
Enforcement Administration under
President Bush. Mr. Bonner writes:

The concerns expressed about judicial ac-
tivism appear to be based on a misunder-
standing or misinterpretation of certain ar-
ticles written by Margaret years ago in her
capacity as President of the State Bar of
California, the Los Angeles County Bar Asso-
ciation, and the Barristers (young lawyers)
section of the Los Angeles County Bar Asso-
ciation. In particular, in 1988, while she was
the President of the Los Angeles County Bar
Association, Margaret wrote an article con-
cerning the initiative process. The article
was critical of the way certain recently con-
cluded initiative campaigns had been run,
and suggested ways in which the initiative
process could be strengthened by commu-
nicating more information to the electorate
about the substance of the measures. It also
discussed procedural reforms that would as-
sist in correcting the drafting errors that
sometimes provide the basis for a legal chal-
lenge. Finally, it suggested measures to re-
duce the influence of special interests and
increase the legislature’s willingness to ad-
dress issues of concern to the citizens of the
state.

The article does not suggest hostility to
the initiative process; rather it seeks to
strengthen the process. Margaret’s responses
to the Judiciary Committee demonstrate
that she unequivocally supports the initia-
tive process and believes that all legislative
enactments, including initiatives, are pre-
sumptively constitutional, and that courts
should be reluctant to overturn them. Mar-
garet explained to the committee her desire
to strengthen the process, not make it vul-
nerable to legal challenge. She also ex-
plained that the article proposed ways to
make the process more efficient and less
costly, so that the initiatives could serve the
purpose for which they were intended.

To anyone still skeptical, I invite
you to call Robert Bonner, who be-
lieves in Margaret Morrow. In his let-
ter to Senators BOND, D’AMATO,
DOMENICI, SESSIONS and SPECTER, Mr.
Bonner urged them to give him a call
with any questions.

Finally, the California Research Bu-
reau, which is a branch of the state
public library and supplies nonpartisan
data to the executive and legislative
branches of the California state gov-
ernment, has much the same role as
the Congressional Research Service
does for the U.S. Legislative Branch.
The Bureau put out a study in May of
1997, entitled California’s Statewide
Initiative Process, which iterated
many of the same concerns Ms. Morrow
has about the initiative process in Cali-
fornia, and which the senior senator
from California, Senator FEINSTEIN, re-
ferred to during the markup of Ms.
Morrow’s nomination. For instance,
this impartial, non-partisan research
service notes that proponents and op-
ponents of a ballot measure may not
have the incentive to provide clear in-
formation to voters. Further, the Bu-
reau notes that a number of scholars,
elected officials, journalists and com-
missions have examined the initiative
process over the last decade.

The Bureau cited to concerns about
“‘serious flaws that require improve-
ment,” including limited voter infor-
mation, deceptive media campaigns,
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the lack of legislative review, poor
drafting, and the impact of money in
the initiative process. In other words,
Margaret Morrow believes in ballot ini-
tiatives, but has concerns similar to
those of the California Research Bu-
reau, a nonpartisan research service for
the California State Legislature.

In summary, let there be no doubt
that Ms. Morrow supports citizen ini-
tiatives as an important part of our
democratic form of government. She
also subscribes to the position that leg-
islative enactments, including initia-
tives, are presumed to be constitu-
tional, and that courts should be reluc-
tant to overturn legislation. Margaret
Morrow did suggest ways the initiative
process could be strengthened by pro-
viding more information to the elec-
torate and by correcting the drafting
errors that sometimes form the basis
for a legal challenge, but she does NOT
oppose ballot initiatives.

On charges that she may be a judicial
activist, let me make it very, very
clear. Ms. Morrow believes in the re-
spective roles of the legislative and ju-
dicial branches, and will look to the
original intent of the drafters of the
laws and our Constitution.

Some have questioned whether Mar-
garet Morrow will be an activist judge.
Her critics pulled a quote, out of con-
text, from one of her many speeches,
and those critics have decided that
that single quote is evidence that Mar-
garet Morrow will be an activist judge.
The quote in controversy is from a 1-
to 2-minute presentation to the State
Bar Conference on Women in the Law.
She says: “For the law is, almost by
definition, on the cutting edge of social
thought. It is the vehicle through
which we ease the transition from the
rules which have always been to the
rules which are to be.”

As Margaret said during her second
hearing, the overall context of that
speech concerned how lawyers were
going to govern the legal profession.
She wasn’t speaking of the substance
of the law. Rather, she was referring to
the legal profession. Her point in that
speech was if lawyers have to work
2,000 to 3,000 hours a year in order to
have positions in private law firms,
how will both men and women in the
legal profession govern and balance
their careers and their family lives? In
her speech at the Women in the Law
Conference, Margaret Morrow said:
“[Women lawyers] should reject the
norm of 2000-plus hours a year; the
norm that places time in the office
above time with family . . . We should
work to infuse our perspective into the
law—our experience as women, as
wives, and as mothers.”

I would also refer you to the letter
from Robert Bonner which so clearly
states that he, and so many other
Republians of good reputation, can as-
sure you that Margaret Morrow will
not be an activist judge.

Finally, some of her critics base their
belief that Ms. Morrow will be an activ-
ist judge on a speech she made during
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her installation as the first woman
president of the State Bar of California
on October 9, 1993. In her speech, Ms.
Morrow quoted Justice William Bren-
nan: ‘‘Justice can only endure and
flourish if law and legal institutions
are engines of change, able to accom-
modate evolving patterns of life and
social interaction.” Taken out of con-
text, her critics believe Ms. Morrow
will use the courts as an engine of
change. However, during her hearing,
Ms. Morrow confessed she pulled Jus-
tice Brennan’s statement from a book
of quotes, and she testified that ‘““The
theme of that speech was that the
State Bar of California as an institu-
tion and the legal profession had to
change some of the ways we did busi-
ness. The quotation regarding engines
of change had nothing to do with
changes in the rule of law or changes in
constitutional interpretation.” In fact,
the speech was about the changes the
bar should make so that it would be
more responsive to the public. It did
not advance a theme that the courts
should be engines of change.

To respond to my colleagues’ charge
that Margaret Morrow advocated gun
control while president of the state
bar, let me just say that this is pat-
ently untrue, and is refuted by 11 of the
21 Members of the California State Bar
Board of Governors who were on the
board at the time in question. They
were there, they know what happened
and what didn’t happen, and they have
signed a letter confirming that Mar-
garet Morrow did not advocate gun
control as her critics accuse her of.
These 11 members are Republicans and
Democrats alike.

These Republicans and Democrats ex-
plain in their letter to me that in 1993,
the State Bar Conference of Dele-
gates—representatives of voluntary bar
associations throughout California—
adopted two resolutions calling upon
the Bar to study a possible revision of
firearms laws and to propose measures
to protect judges, lawyers, and others
from gun violence. These resolutions
were prompted by a tragic shooting in-
cident at a San Francisco law firm in
which several people were killed. These
resolutions were passed before Ms.
Morrow assumed her position as the
first woman President of the State Bar
of California.

The resolutions were then considered
by the State Bar Board of Governors,
of which Margaret Morrow was presi-
dent in 1993-94. She appointed a special
committee to consider the firearms
resolutions, saying that she wanted to
ensure compliance with the Supreme
Court decision, Keller v. State Bar,
that forbids a state bar from using
mandatory lawyers’ dues to support po-
litical or ideological causes.

The Board of Governors, under Mar-
garet Morrow’s leadership, rejected the
resolutions passed by the delegates and
passed explicitly neutral language in-
stead. Let me repeat this very impor-
tant point. As President of the State
Bar Board of Governors, Margaret Mor-

S659

row led the Board in deciding to reject
resolutions on gun laws passed by the
California Bar Conference of Delegates
and instead adopted a neutral resolu-
tion, which suggested that the State
Bar sponsor ‘‘neutral forums on vio-
lence and its impact on the administra-
tion of justice.”” Therefore, she did the
exact opposite of what her critics ac-
cuse her of. She followed the law as ar-
ticulated by the United States Su-
preme Court, precisely what she will do
if she is confirmed as a district judge.

I yield the remaining 5 minutes to
the distinguished chairman of the Judi-
ciary Committee, Chairman HATCH.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, as we
close this debate, I would like to take
just a moment to reiterate my support
for Margaret Morrow. As my friend
from Missouri, Senator ASHCROFT, has
conceded, Ms. Morrow certainly enjoys
the professional qualifications to serve
as a United States district court judge.

Unfortunately, those who have cho-
sen to vote against Ms. Morrow have
failed to identify a single instance in
the nominee’s legal practice in which
she has engaged in what can be consid-
ered as activism. The best the oppo-
nents to Ms. Morrow can do is take
quotes from several of her speeches and
read into that an activist intent. I do
not believe, however, that when closely
analyzed, those claims stand up. Re-
garding the two brief statements being
used to question Ms. Morrow’s propen-
sity to engage in judicial activism,
when balanced against the 20-plus-year
distinguished and dedicated career, the
statements are simply insufficient to
determine that Ms. Morrow would be a
judicial activist.

The first statement attributed to Ms.
Morrow that the ‘“‘law is on the cutting
edge of social thought,” when placed
within its proper context and read
along with the entire speech is not
troubling to me. I note that the opposi-
tion did not discuss the text of that
speech or the theme of the speech, be-
cause the speech itself is not con-
troversial in any manner. In fact, the
theme of the speech advocates change
in the legal profession itself. The
speech does not advocate judicial ac-
tivism. This is why no one has men-
tioned any other sentence or phrase
from the speech. It simply does not ad-
vocate activism.

The second statement attributed to
Ms. Morrow, that the law and legal in-
stitutions are engines of change, was
taken from a quote by Mr. Justice
Brennan. Whether you agree with Mr.
Justice Brennan or not, he was one of
the most substantial Justices in his-
tory. And she was quoting him. Again,
the opposition has not mentioned the
theme of the speech from which this
quote was taken. The speech also advo-
cated change in the legal profession,
not activism in the courts.

I personally believe that the profes-
sion could stand some changes in cer-
tain areas. It is not fair to this nomi-
nee or any other that her entire career
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and judicial philosophy be judged on
the basis of a few statements, arguably
very ambiguous statements. I cannot
ignore the overall theme of the speech-
es from which these statements were
taken. The speeches in no way advo-
cated activism. They only advocated
change in the legal profession.

Ms. Morrow’s legal career speaks for
itself. She will be an asset to the Fed-
eral bench, in my opinion. Thus, when
Ms. Morrow’s statements are read in
context, they do not paint a picture of
a potential activist. Moreover, when
asked by the members of the com-
mittee to explain her judicial philos-
ophy and her approach to judging, she
gave an answer with which any strict
constructionist would agree. And when
asked to explain whether her speeches
were intended to suggest that judges
should be litigating from the bench,
she adamantly denied such a claim.

Given her plausible explanation of
these statements criticized by my good
friends from the Judiciary Committee
and her sworn testimony that she
would uphold the Constitution and
abide by the rule of law, I have to give
her the benefit of the doubt and will
vote to confirm her. I think and I hope
my colleagues will do the same.

Ordinarily, I believe that a nominee’s
testimony should be credited unless
there is overwhelming evidence to the
contrary. Here, those who oppose this
nominee lack such evidence. What they
are left with are snippets from some of
her speeches, speeches that we are try-
ing to divine the intent of, while lack-
ing the evidence to think otherwise.

I will credit the testimony of the
nominee and her stated commitment to
the rule of law. I sincerely hope that
she will not disappoint me, and I be-
lieve that she is a person of integrity
and one who will judge, as she has
promised, in accordance with the high-
est standards of the judgeship profes-
sion and with the highest standards of
the Constitution and the rule of law.

On this basis, I support the nominee.
I believe we all should support this
nominee. She has had a thorough hear-
ing and we have had many, many dis-
cussions of this. But I just don’t think
we should take things out of context
and stop a nominee on that basis.

With that, I hope our colleagues will
support the nominee. Mr. President, I
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is, Will the Senate advise and
consent to the nomination of Margaret
M. Morrow, of California, to be United
States District Judge for the Central
District of California?

The yeas and nays have been ordered.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Virginia (Mr. WARNER)
and the Senator from Pennsylvania
(Mr. SPECTER) are necessarily absent.

CONGRESSIONAL RECORD — SENATE

Mr. BREAUX. I announce that the
Senator from Kentucky (Mr. FORD) and
the Senator from Michigan (Mr. LEVIN)
are necessarily absent.

I also announce that the Senator
from Nevada (Mr. REID) is absent at-
tending a funeral.

The PRESIDING OFFICER (Ms. COL-
LINS). Are there any other Senators in
the Chamber who desire to vote?

The result was announced, yeas 67,
nays 28, as follows:

[Rollcall Vote No. 11 Ex.]

YEAS—67
Abraham Faircloth Lott
Akaka Feingold Lugar
Baucus Feinstein Mack
Bennett Frist McCain
Biden Glenn Mikulski
Bingaman Gorton Moseley-Braun
goxer graham Moynihan
reaux regg

Bryan Harkin 11\%/[urray

eed
Bumpers Hatch
Byrd Hollings Robb
Campbell Hutchison Rockefeller
Chafee Inouye Roth
Cleland Jeffords Santorum
Cochran Johnson Sarbanes
Collins Kennedy Smith (OR)
Conrad Kerrey Snowe
Daschle Kerry Stevens
DeWine Kohl Thompson
Dodd Landrieu Torricelli
Domenici Lautenberg Wellstone
Dorgan Leahy Wyden
Durbin Lieberman

NAYS—28
Allard Gramm Murkowski
Ashcroft Grams Nickles
Bond Grassley Roberts
Brownback Hagel Sessions
Burns Helms Shelby
Coats Hutchinson Smith (NH)
gov_erdell %{nhof(?D b Thomas
raig empthorne
D'Amato Kyl Thurmond
Enzi McConnell
NOT VOTING—5

Ford Reid Warner
Levin Specter

The nomination was confirmed.

Mr. LEAHY. Madam President, I
move to reconsider the vote.

Mrs. BOXER. I move to lay it on the
table.

The motion to lay on the table was
agreed to.

———

LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will now return to legislative ses-
sion.

MORNING BUSINESS

Mr. HATCH. Madam President, I ask
unanimous consent there now be a pe-
riod of morning business with Senators
permitted to speak up to 5 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

THE 299TH ANNIVERSARY OF
FRENCH COLONIZATION

Mr. LOTT. Madam President, I rise
today to recognize an important day in
the history of this nation—a day that
may intrigue some of you who are not
familiar with Southern history. To-
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morrow is the 299th anniversary of the
landing of D’Iberville on the shores of
present-day Mississippi, and the begin-
ning of the French colonization of the
American South.

Madam President, my colleagues are
familiar with the English landings in
Jamestown and Plymouth, Maryland
and Pennsylvania. Some may recall the
Spanish settlements up the eastern
seaboard or the missions in the far
West. But I suspect few of you know of
the French colonization of the deep
South and the frontier of the future
United States, and the deeds of men
like Pierre Lemoyne Sieur D’Iberville,
the French military officer who began
that colonization.

However, down home, all along the
Mississippi Gulf Coast, we know and we
remember. We remember how
D’Iberville’s band of French soldiers,
hunters, farmers and adventurers
began the exploration and occupation
of the lower Mississippi valley. We re-
member that this landing eventually
gave birth to towns as far-flung as Bi-
loxi, Natchez, Mobile, New Orleans,
Baton Rouge, Memphis, St. Joseph, De-
troit, and Galveston.

My native Mississippi Gulf Coast is a
place of year-round beauty, romance,
and charm. It is easy to understand
why the French chose to found their
first colony there.

We are throwing a party today, in Bi-
loxi, Mississippi, where D’Iberville
landed, 299 years ago tomorrow, and in
Ocean Springs, where he built Fort
Maurepas. As I am sure you have
heard, we know how to throw a party.
But next year, on this very day, will be
the 300th anniversary of D’Iberville’s
landing. And I especially want to invite
every one of my colleagues and you,
Madam President, to attend that cele-
bration.

All along the Mississippi Gulf Coast,
from my native Pascagoula west to
Pass Christian and Bay St. Louis, hun-
dreds of volunteers are already plan-
ning and preparing a vast array of fes-
tivals, parties, national sporting
events, educational activities, and cul-
tural exchanges with French cities,
working to make our 1699 Tricenten-
nial a truly wonderful celebration.

In conjunction with next year’s fes-
tivities will be the Mardi Gras Celebra-
tion in all the coast towns, from Texas
to Florida. I believe all of my col-
leagues are familiar with Mardi Gras.

But the Tricentennial celebrations
are more than just festivities. They are
celebrations of how really diverse we
are in the deep South, how wonderfully
varied and multi-cultural our Southern
heritage, our American heritage really
is, and how much we’ve accomplished
over the past 300 years!

Come to the Gulf Coast next year
with us, and help us celebrate that di-
verse culture, and our hard-won eco-
nomic prosperity. You might be sur-
prised. You’ll find that whether we are
of French, Scottish, Irish, Spanish,
Yugoslavian, Vietnamese, English, Af-
rican-American or Native American
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