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adopted during the Committee’s con-
sideration of the bill, to exclude par-
ents, but only parents, from the threat
of criminal prosecution and civil suit.

The purported goal of this bill, to fos-
ter closer familial relationships, will
not be served by threatening to throw
into jail any grandmother or aunt or
sibling who helps a young relative
travel out-of-State to obtain an abor-
tion without telling her parents, as re-
quired by her home State law. The real
result of this bill will be to discourage
young women from turning to a trust-
ed adult for advice and assistance. In-
stead, these young women may be
forced then into the hands of strangers
or into isolation. In fact, a 1996 report
by the American Academy of Pediat-
rics, cites surveys showing that preg-
nant minors who do not involve a par-
ent in their decision to have an abor-
tion, often involve other responsible
adults, including other relatives.

Keep in mind what this bill does not
do: it does not prohibit pregnant mi-
nors from traveling across State lines
to have an abortion, even if their pur-
pose is to avoid telling their parents as
required by their home State law.
Thus, this bill would merely lead to
more young women traveling alone to
obtain abortions or seeking illegal
“back alley’ abortions locally, hardly
a desirable policy result. Young preg-
nant women who seek the counsel and
involvement of close family members
when they cannot confide in their par-
ents—for example where a parent has
committed incest or there is a history
of child abuse—would subject those
same close relatives to the risk of
criminal prosecution and civil suit, if
the young woman subsequently travels
across State lines for an abortion.

Threatening an FBIl investigation
and a criminal prosecution of any lov-
ing family member who helps a young
pregnant relative in distress to go out
of state to obtain an abortion, would be
a short-sighted and drastic mistake.

In addition to close family members,
any other person to whom a young
pregnant woman may turn for help, in-
cluding her minor friends, health care
providers, and counselors, could be
dragged into court on criminal charges
or in a civil suit. The criminal law’s
broad definitions of conspiracy, aiding
and abetting, and accomplice liability,
in conjunction with the bill’s strict li-
ability, could have the result of indis-
criminately sweeping within the bill’s
criminal prohibition a number of
unsuspecting persons having only pe-
ripheral involvement in a minor’s abor-
tion—even if they were unaware of the
fact that a minor was crossing state
lines to seek an abortion without com-
plying with her home State’s parental
involvement law. As a result, the law
could apply to clinic employees, bus
drivers, and emergency medical person-
nel.

| also fear that the bill may have the
unintended consequence of encouraging
young women in trouble to abandon
their family, friends and homes. If they
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are willing to travel across State lines
to obtain an abortion, will this bill ef-
fectively force them to move their
domicile across State lines to avoid en-
gendering criminal and civil liability?
If becoming a resident of another State
will eviscerate the hold of a home
State’s restrictive parental consent
law, moving, or running away from
home may be the only choice that pas-
sage of this bill may leave to them if a
young woman is determined not to tell
her parents. And, what of those young
woman who intend to move or those
who tell others that they intend to
move, does that defeat the claims the
bill is intended to create to deter abor-
tions?

No law—and certainly not this bill—
will force a young pregnant woman to
involve her parents in her abortion de-
cision if she is determined to keep that
fact secret from her parents. Indeed,
according to the American Academy of
Pediatrics, the percentages of minors
who inform parents about their intent
to have abortions are essentially the
same in States with and without notifi-
cation laws. Yet, while doing nothing
to achieve the goal of protecting paren-
tal rights to be involved in the actions
of their minor children, S. 1645 would
isolate young pregnant women forcing
them to run away from home or drive
them into the hands of strangers at a
time of crisis, and do damage to impor-
tant federalism and constitutional
principles.

Finally, because the bill imposes sig-
nificant new burdens on a woman’s
right to choose and impinges on the
right to travel and the privileges and
immunities due under the Constitution
to every citizen, constitutional schol-
ars who have examined the proposal
have concluded that it is unconstitu-
tional.

I am particularly struck by Harvard
University Law School Professor Lau-
rence Tribe’s statement that that ‘“‘the
Constitution protects the right of each
citizen of the United States to travel
freely from state to state for the very
purpose of taking advantage of the
laws in those states that he or she pre-
fers.”” He concluded.

A vote against this bill is a vote for
preserving a young woman’s ability to
turn to a close relative or friend, in
what may be the toughest decision she
has ever faced, without fear that her
trusted grandmother, stepparent, or
best friend would be fined or jailed. A
vote against this bill is a vote for pre-
serving the important federalism prin-
ciples.

Mr. ABRAHAM addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. ABRAHAM. | want to acknowl-
edge that the Senator from Vermont
and others on the Judiciary Commit-
tee, who are on the minority side, have
worked with us. | think we did have, as
the Presiding Officer knows, a very fair
and | think thoughtful debate about
the Child Custody Protection Act in
committee. Let me just make a couple
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of points as to where, it seems to me,
the situation currently stands.

First of all, we have had a list of po-
tential amendments submitted. We
have not seen language for any of those
that are new. Some were in fact offered
in committee. But the new ones we
have not seen, and it would be very
helpful, from the standpoint of moving
the process forward, if we could get a
better sense of what those are and how
many, therefore, might be acceptable.

Second, | point out to all Members
that amendments that were offered in
committee, a number of which con-
stitute the list we have seen, would re-
main relevant amendments postcloture
on the bill because in fact they would
stay in play. So even if cloture were in-
voked on the bill, it would not preclude
those amendments from being consid-
ered and voted on here.

The fundamental problem is the Pre-
siding Officer and, frankly, all Mem-
bers are aware that what we confront
now is a time problem. And if we can
come up with an agreed upon list of
amendments with reasonable time lim-
its, | think we can move forward on
this bill in the same productive way
here in the full Senate that we did in
the committee. But | think to get
there we really require a couple of
things. One is a little more information
about some of the amendments that
have been offered, particularly those
that do not appear to be relevant
amendments, and then some coopera-
tion with respect to reaching an agree-
ment on time limits for the amend-
ments.

| do not think this is a situation that
has to go to a cloture vote if we can re-
solve some of this. | again urge my col-
leagues to note, to the extent of the
amendments that have been proposed,
at least the ones we do know about be-
cause of they having been offered in
committee, they will remain relevant
amendments postcloture.

I think the majority leader and the
full Senate understand the Ilimited
time we have. We cannot have this leg-
islation on the floor for too long a pe-
riod of time given all the other impor-
tant pieces of legislation that demand
our attention. But if we can limit the
time and move to the amendments, |
think it is possible to move forward.
But even if we were to invoke cloture,
it would not preclude many of these
amendments. It would presumably
eliminate some that truly are not rel-
evant to the bill. And this is, | think,
where we find ourselves.

So our staff, certainly on the major-
ity side, is anxious to continue work-
ing with the ranking member and his
staff to see if we can come to some
agreement, hopefully, by the end of the
day on Tuesday.

Mr. President, | yield the floor.

CONSUMER BANKRUPTCY REFORM
ACT OF 1998
Mr. NICKLES. | ask unanimous con-
sent that the Senate resume consider-
ation of the bankruptcy bill.
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The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.
The clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 1301) to amend title 11, United
States Code, to provide for consumer bank-
ruptcy protection, and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Lott (for Grassley/Hatch) amendment No.
3559, in the nature of a substitute.

Mr. NICKLES addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. For the information of
all of our colleagues, the Senate has re-
sumed consideration of the bankruptcy
bill and will hopefully make some
progress on the remaining amendments
to that bill. However, no further votes
will occur during today’s session. The
Senate, as previously ordered, will
have a tabling vote on the minimum
wage issue on Tuesday. That vote will
occur at 2:20 p.m. The vote at 2:20 on
Tuesday will be the first vote of the
week in observance of the Jewish holi-
day, Rosh Hashanah, which occurs on
Monday. It is my hope that other
amendments will be stacked in se-
quence to occur after the 2:20 p.m.
vote. | appreciate all of my colleagues’
consideration.

AMENDMENT NO. 3602 TO AMENDMENT NO. 3559
(Purpose: To ensure payment of trustees’

costs under chapter 7 of title 11, United

States Code, of abusive motions, without

encouraging conflicts of interest between

attorneys and clients)

Mr. FEINGOLD. Mr. President, | rise
to offer this amendment for myself and
Senator SPECTER, and | send the
amendment to the desk.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Wisconsin [Mr. FEIN-
GoLD] for himself, and Mr. SPECTER, proposes
an amendment numbered 3602 to amendment
no. 3559.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 5, strike Section 102(3)(A) on lines
18 through 25.

On page 5 on line 17 after ‘‘bad faith,” in-
sert:

“(3)(A) If a panel trustee appointed under
section 586(a)(1) of title 28 brings:

(i) a motion for dismissal under this sub-
section and the court grants that motion and
finds that the action of the debtor in filing
under this chapter was not substantially jus-
tified, the court shall order the debtor to re-
imburse the trustee for all reasonable costs
in prosecuting the motion, including reason-
able attorneys’ fees; or

(if) a motion for conversion under this sub-
jection and the court grants that motion the
court shall award reasonable costs in pros-
ecuting the motion, including reasonable at-
torneys’ fee, which shall be treated as an ad-
ministrative expense under Section 503(b) in
a case under this title that is converted to a
case under another chapter of this title.”

Is there

The
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Mr. FEINGOLD. Mr. President, sec-
tion 102(A)(3) of S. 1301, the section of
the bill that would make a debtor’s at-
torney responsible for the costs and the
fees of the trustee if the attorney loses
a 707(b) motion and the chapter 7 filing
if it is found not to be ‘“‘substantially
justified” is a very troubling provision.

As we know, a 707(b) motion does
allow the court to dismiss or convert a
bankruptcy petition. This is an impor-
tant safeguard that protects the bank-
ruptcy system from having abusive
chapter 7 filings. There certainly is
some abuse by some debtors’ attorneys.
However, this provision does not pun-
ish the attorneys. It actually punishes
their clients.

This provision, Mr. President, in ef-
fect, will deny debtors their right to be
represented by counsel. What it will do
is deny debtors any meaningful access
to chapter 7 of the bankruptcy code.
Therefore, ultimately, this provision
will have the effect of denying debtors
equal access to justice.

This bill makes the debtor’s attorney
responsible for the costs and fees of the
trustee—not if the bankruptcy filing
was brought in bad faith, not if the
bankruptcy was frivolous, but only if
the motion was ‘‘not substantially jus-
tified.”

I believe this is unprecedented in
American law. Parties—not their law-
yers—are sometimes assessed fees
under fee shifting statutes that are de-
signed to level the playing field or en-
courage certain types of suits. How-
ever, unlike section 102(A)(3), every
other provision in which lawyers are
assessed fees requires affirmative
wrongdoing by the lawyer. In every
other case the lawyer has to be found
to, in effect, have been guilty of affirm-
ative wrongdoing.

As we all know, the standard of ‘‘not
substantially justified” is a signifi-
cantly lesser standard than a ‘“‘frivo-
lous” standard. Indeed, the Supreme
Court held in Pierce v. Underwood that
“not substantially justified” is a
standard ‘‘greater than general reason-
ableness,”” but a standard which ‘‘falls
short of that necessary to issue sanc-
tions for frivolousness.”’

Given the vaguely defined contours
of this standard, it is likely that cases
would be dismissed in which there was
a good-faith argument that the chapter
7 filing was proper. Indeed, in other
contexts, courts have interpreted that
the ““not substantially justified”’ stand-
ard is widely varying.

The impact in this provision will be,
in effect, to eliminate the filing of
chapter 7 cases by debtors’ attorneys
except in the most clear-cut cases, re-
gardless of whether a chapter 7 filing
would actually be in the best interest
of the client. Obviously, very few, if
any, debtors’ attorneys are likely to
put their own finances and welfare on
the line for such a filing. Or if a few
debtors’ attorneys do continue to han-
dle such cases, they will likely raise
their fees to account for this tremen-
dous risk, thereby pricing themselves
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out of the market except for the most
wealthy of debtors. It is an oxymoron
to talk about the wealthiest of debtors.

In the end, the result of this attor-
ney’s fees provision is that many debt-
ors will be denied the benefit of counsel
if they wish to file for chapter 7. In
other words, many chapter 7 debtors
will be forced to proceed pro se. As we
have recently seen in the well-pub-
licized abuses by Sears and others,
many pro se debtors, due to their lack
of knowledge about the system, suffer
abuse under existing bankruptcy law.

The bill, as a whole, supplies poten-
tially unprincipled creditors with
many new tools to take advantage of
pro se debtors. The bill would allow an
unscrupulous creditor to make threats
of 707(b) motions, threats of discharge
ability complaints, and threats of re-
possessing household goods, which may
ultimately result in debtors signing ill-
advised reaffirmation agreements.

In addition, the attorney’s fees provi-
sion, because it will compel many debt-
ors now to file pro se, will likely result
in a number of debtors having their pe-
titions dismissed for even trivial or
procedural mistakes.

As you know, pro se cases are fre-
quently dismissed because debtors file
papers incorrectly and cannot correct
them quickly enough. And, of course,
this bill, by forcing more and more
debtors to go with pro se representa-
tion, simply exacerbates this problem.

Mr. President, Section 303 of the bill
creates a presumption of bad faith
when a case is dismissed for failure to
file the required papers in the proper
form. This provision, coupled with the
fact that significantly more debtors
will be forced to file pro se, will mean
that many people who filed in good
faith will have their petitions dis-
missed and, thus, will never receive
their rightful bankruptcy relief.

Moreover, in this the bill’s current
attorney’s fees provision is maintained;
it will have the perverse effect of in-
creasing abuses in this area. As pre-
viously noted, this provision will cause
attorney fees to increase; therefore,
more people will be unable to pay at-
torneys. In addition to catalyzing the
pro se problems that | have already dis-
cussed, the provision will also cause
nonattorney petition preparers to pro-
liferate and they—much more so than
debtors’ attorneys—have, unfortu-
nately, historically been the No. 1
source of the abusive bankruptcy fil-
ings, which this entire bill is so focused
upon.

Indeed the nonattorney petition pre-
parers have always been most preva-
lent where bankruptcy attorney’s fees
are the highest, notably in southern
California and, to a lesser extent, in
cities like New York. Very few pro se
debtors actually prepare their own pa-
pers. Most have to seek help from these
petition preparers who sometimes do a
terrible job for them, give faulty legal
advice, and file cases that often preju-
dice the debtor as well as landlords,
mortgage companies, and other credi-
tors.
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Mr. President, in the end, on an issue
like this, we have to be honest with
ourselves. These attorney fees provi-
sions are designed to intimidate law-
yers into counseling against a chapter
7, plain and simple; that is the goal.
This is inherently troubling, but such a
provision, Mr. President, creates a bla-
tant conflict of interest between the
debtor’s attorney and his or her client.
What if the client has a valid chapter 7
case and would be better served by a
chapter 7? Under this new rule, if we
don’t change it with this amendment,
the attorney will have the perverse in-
centive to counsel his or her client to
enter into chapter 13 in order to pro-
tect the attorney’s financial interests.

This issue was actually raised at one
of the hearings called by the Senator
from lowa, Senator GRASSLEY. A pow-
erful and troubling example was of-
fered to illustrate the dilemmas that
bankruptcy lawyers will potentially
face under this bill.

The scenario presented was that of a
client who supports an elderly relative.
Since a lawyer could not be sure if sup-
porting an elderly relative would be
considered a ‘‘reasonable living ex-
pense,” the lawyer would be taking a
risk, a personal risk, by filing for chap-
ter 7 and zealously arguing—as the at-
torney is required to do—her or his cli-
ent’s case. Indeed, rule 1.7(b) of the
Rules of Professional Conduct specifi-
cally prohibit a lawyer from handling a
case “‘if representation of that client
may be materially limited by the law-
yer’s * * * own interests.”” Mr. Presi-
dent, this bill would institute a sce-
nario in which a debtor’s attorney
would arguably violate this rule when-
ever chapter 7 is at issue.

The amendment | am offering aims
to prevent the inevitable conflicts of
interest, perverse incentives, and harm
to vulnerable good-faith debtors that
this provision would create. My amend-
ment would simply make all reason-
able costs of prosecuting a 707(b) mo-
tion incurred by a trustee an adminis-
trative expense. Characterization of
trustees’ fees as an administrative ex-
pense would then ensure that the trust-
ee receive reimbursement if the debt-
or’s case is dismissed or converted; but
what it would do, also, is prevent the
conflict of interest specifically prohib-
ited by the Rules of Professional Con-
duct that | just mentioned.

Senator SPECTER and | offered in
committee an amendment that would
have amended the bill to provide that
the debtor’s attorney would only be
liable if his or her chapter 7 filing was
frivolous. This amendment would have
simply placed debtors’ attorneys in the
same position as all other attorneys.
That is, they would only be held per-
sonally liable if they engaged in some
kind of affirmative wrongdoing.

This proposed amendment was, how-
ever, defeated in committee, but it was
defeated by a 9-9 vote. Those Senators
who voted no on our amendment
claimed they were doing so because
they wanted to maintain the financial
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incentive for panel trustees to chal-
lenge allegedly abusive chapter 7 fil-
ings. We have carefully, and in re-
sponse to that, recrafted our amend-
ment to retain this financial incentive.
Under this amendment, the panel
trustee who successfully challenges a
chapter 7 filing will be rewarded for
their efforts.

In addition, if the debtor’s attorney
does file a frivolous chapter 7, that at-
torney will be punished. Just as every
other attorney can be sanctioned for
frivolous filings, the bankruptcy code
already provides for sanctions to be as-
sessed against an attorney who has ac-
tually acted in bad faith.

So, Mr. President, in sum, my
amendment seeks to equitably reim-
burse the panel trustee if he or she is
forced to prosecute a party who inap-
propriately filed for chapter 7; but it
also tries to strike the right balance by
striving to protect a debtor’s right to
counsel. Nothing is more fundamental
to our legal system than the right of
every American to be represented by a
qualified and zealous attorney. We
should not risk compromising this
right, particularly for vulnerable par-
ties who often seek protection under
the bankruptcy system.

I strongly urge my colleagues to
make this change, which | think would
be in the spirit of improving this piece
of legislation that both the Senator
from lowa and the Senator from Illi-
nois have worked so diligently on.

| yield the floor.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from lowa.

Mr. GRASSLEY. Mr. President, |
thank the Senator from Wisconsin for
bringing this issue up. It is one that
had a close vote in the committee. |
presume it has a legitimate place in
discussion on the floor of the Senate
because of the very close vote. How-
ever, | opposed it in committee, and |
intend to oppose it here on the floor of
the Senate.

I would say that in this area, Senator
DuURBIN and | have tried to respond to
some of the concerns that Senator
FEINGOLD has had. We did include in
our legislation, as a result of his pro-
posals in committee, that when a law-
yer was substantially justified in feel-
ing that this person should be placed in
chapter 7, the penalties that we have in
the bill otherwise applicable to lawyers
who would put people in 7 that should
be in 13, would not be applicable if the
judge found so.

But this amendment—and | apologize
to the distinguished Senator from Wis-
consin—just goes too far. | think we
need to look at some of the basic rea-
sons why we have legislation. Not ev-
erybody would agree with my long list
of reasons that we ought to have legis-
lation; but, obviously, | have talked
about the lack of personal responsibil-
ity.

Second, we have had Congress for 30
years setting a bad example for the in-
dividuals of America because we have
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had 30 years of deficit spending. What
sort of a signal does that send to the
people of this country? If the govern-
ment can do it, surely they can do it.
Hopefully, we will get over that hurdle
this year. For the first time in 30
years, we will have a balanced budget.
Hopefully, | think we are going to pay
down something like $63 billion on the
national debt, and hopefully even more
than that.

We also have the credit card industry
that we have talked about here in the
last several days on this bill. Maybe
they are not careful enough about who
they encourage to use credit cards and
go into debt with the credit card pur-
chase of goods and services. But we
have a very aggressive bar. That is my
feeling—that the bankruptcy bar is not
counseling their clients like they used
to of whether or not they could go into
bankruptcy. We even hear that it isn’t
the lawyer that can get people into
bankruptcy, it is a legal aid, a legal as-
sistant, who can, through the forms
that are made and the electronic filing
of collecting a fee, very quickly get
people into chapter 7. We are trying to
deal with the behavior of the bank-
ruptcy bar in the sense that we want
them to get to the point where they
are counseling people. Should they be
in bankruptcy at all? And, second,
should they be in chapter 7, or chapter
13?

So, obviously, if we feel that there
has been some abuse of the present
practices of the bar, we want to make
sure that we have disincentives for peo-
ple to go into 7, if they go into 13. And
we have used disincentive penalties
against the legal profession, if they
should have been in 13 against the law-
yers, | should say, who advise.

We have responded to some of those
concerns that Senator FEINGOLD has al-
ready raised. But we can’t respond to
all of them.

I strongly oppose this amendment,
because one of the key features of our
bill is that it holds debtor lawyers ac-
countable for their actions. We do this
by imposing fines when they steer cli-
ents into chapter 7 who otherwise can
repay their debts.

We all have heard stories about the
bankruptcy mills which recklessly send
people into bankruptcy and process
people in bankruptcy like sometimes
we process cattle. Any meaningful re-
form must address the issue. The
Grassley-Durbin bill does that—S. 1301,
the bill before us.

This amendment by Senator FEIN-
GOLD, in my estimation, would effec-
tively nullify the new financial incen-
tives for debtor lawyers to act respon-
sibly. This amendment completely
takes away the fines that bankruptcy
lawyers must pay when they recklessly
steer people to have the ability to
repay their debts into chapter 7 and
away from chapter 13. These fines will
be an effective and meaningful way to
ensure that lawyers advise clients re-
sponsibly.

If adopted, this amendment will
allow bankruptcy mills to continue
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turning out knew bankruptcy cases.
Under this amendment, a debtor’s law-
yer who is deliberately ignorant of a
debtor’s ability to repay his debt gets
off scot-free. Perhaps we should call
this amendment the ‘““Bankruptcy Mills
Protection Act.”

| oppose this amendment and urge
my colleagues to do so.

The amendment will not provide true
financial incentives for chapter 7 trust-
ees to go over all of the filings that are
in chapter 7 and find out which ones
can be removed to chapter 13, because
this work of the public trustees—chap-
ter 7 trustees—is one of the two major
tools that we have to make sure that
people who have the ability to repay
debt do it rather than getting off scot-
free, as most often happens in chapter
7.

The Feingold amendment won’t pro-
vide a penny when a 707(b) motion is
acceptable and the case is then dis-
missed. In that case, there won’t be a
chapter 13 case to allow trustees to col-
lect expenses.

I ask my friends to help us keep this
bill tightly written so that there is, in
fact, a change of behavior among bank-
ruptcy lawyers to advise clients to be
responsible for debt—to maybe not go
into bankruptcy at all, or if bank-
ruptcy would be charted to chapter 13
as opposed to chapter 7.

| yield the floor.

Mr. FEINGOLD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, |
enjoy and appreciate working with the
Senator from lowa on many issues, and
I have enjoyed all of his remarks ex-
cept for the suggestion that somehow
this is going to be a bad-faith attempt
to try to improve the bill, or somehow
attempt to benefit attorneys.

| feel like | identified some very spe-
cific arguments that are real and that
are important to the legal system; and,
that, although | share the concerns of
the Senator about the general system,
in fact | think there are abuses in
chapter 7. There is no question about
that. But what | tried to do is craft an
amendment that creates a fair balance.
I am not trying to prevent punishment
of an attorney who does something
wrong.

But let me just quickly review the
arguments about why this is a reason-
able amendment and | don’t think was
responded to.

First of all, | heard nothing about my
argument that this creates a conflict of
interest. A lawyer has a responsibility
under the rules of professional conduct
to zealously advocate on behalf of their
client. Therefore, it is very rare that
our legal system would function well
and that attorneys would zealously ad-
vocate for their clients if they are
afraid that their family and their
house could possibly be taken away be-
cause they might be assessed with the
entire cost of litigation. That is the
conflict of interest that this creates.

The Senator suggested in an attempt
to suggest that we are going to leave
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no opportunity to punish a wrongdoing
lawyer that there is nothing left. That
isn’t true. Under the Federal Rules of
Civil Procedure and under the Bank-
ruptcy Code there are rules about filing
frivolous claims. In fact, | remember
when | was a young attorney. The first
thing | learned when |1 came into the
office as a young associate was you had
better not file a pleading that is frivo-
lous or you might be personally as-
sessed for having done so. That is ap-
plicable to these situations and would
be effective.

There is no truth to the suggestion
by the Senator from lowa that the at-
torney can go off scot-free, if he brings
up a ridiculous claim.

Furthermore, in fairness to the Sen-
ator from lowa, he did make a point
about whether a trustee would be pro-
tected in getting his fees in a situation
where the case is dismissed. We sent a
modified version of this to the desk
which addresses that issue. We under-
stood the point of the Senator from
lowa. We listened to him and modified
our amendment from committee, be-
cause it was pointed out in that there
was a conversion from a chapter 7 to a
chapter 13; that in that case the trust-
ee would be protected, but not if the
chapter proceeding was actually dis-
missed. That is a fair point. We
changed it. It applies to both the dis-
missal as well as the conversion.

I hope it is clear from the Record
that the Senator’s comments about
that provision relates to the amend-
ment we originally proposed, but not
the amendment that was sent to the
desk.

Finally, Mr. President, let’s talk for
just one second about the real effect of
this.

The provisions that are in the bill re-
late only to ‘‘counsel’’—an attorney, a
licensed attorney. If this goes through
and attorneys feel a fear of being as-
sessed these fees in a case where they
can’t bring a case that they know is
airtight, and they don’t represent the
client, who do they go to? They go to
these petition preparers. These petition
preparers are the very people who are
most likely to do a sloppy job and not
care if they bring a frivolous proceed-
ing.

But guess what, Mr. President? The
petition preparer isn’t responsible. The
petition preparer would not be under
this standard. So what you are doing is
pushing these debtors from legiti-
mately licensed attorneys, who know
what they are doing, hopefully, to peo-
ple who are basically in many cases
scamming people, and they would have
no responsibility at all. That is bad for
the debtor. It is bad for the creditor.
That is bad for the legal system. That
is bad for the congestion in the courts
as a result of the bankruptcy system.
For all of these reasons, we have a friv-
olous standard.

We make sure that the trustee is pro-
tected, whether it is a dismissal, or a
conversion. And we try to address the
inherent conflict of interest that exists
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when an attorney has to wonder if
their own personal finances are going
to be affected because they think they
have addressed the best interests in ar-
guments on behalf of a client but they
are not certain. This goes too far, and
I really hope in good faith that the
Senator takes a look at these argu-
ments and the modifications we have
made, and considers that this really is
a reasonable balance in the context of
the larger bill.

| yield the floor.

Mr. SESSIONS addressed the Chair.

The PRESIDING OFFICER (Mr.
KyL). The Senator from Alabama.

Mr. SESSIONS. | thank the Chair.

I thank Senator GRASSLEY and Sen-
ator DURBIN for the great work they
have done in building bipartisan sup-
port for this bankruptcy bill. | think
this is a historic step forward in bring-
ing integrity and fairness and effi-
ciency to the bankruptcy system. It
came out of the committee with a 16-
to-2 positive vote, and | think that re-
flects the strong bipartisan support
this bill has.

With regard to Senator FEINGOLD’S
concerns about this provision, it is not
for punishment of a lawyer who files
these bankruptcy petitions. It simply
defines the standard of care they ought
to adhere to. We are always having the
plaintiff lawyers tell us that they can-
not do anything to reduce the standard
of care on the part of private busi-
nesses. For example, they argue that
we must not lower the standard of care
for doctors because it might result in a
patient or user of their product being
injured or somehow being harmed.
Nothing can reduce that, but yet at the
same time the bar will take as much
protection as they can get for anything
they do in their professional capacity
for which they were hired.

Bankruptcy lawyers are not mere
clerks, although the truth is, for those
of us who know what is going on, most
of the bankruptcy filings in America
are done by lawyers who run bank-
ruptcy mills, who advertise in phone
books and newspapers and on television
and radio, which just a few years ago
lawyers could not do. In fact, there is
some indication that the dramatic rise
in bankruptcy is derived more from at-
torney advertising and the encouraging
of people to file bankruptcy than any
other factor. Particularly this appears
to be true in light of the fact we have
more bankruptcies in a time of strong
economic growth and prosperity in this
country.

So | say to you, these lawyers have
to comfort to some standard of care.

What does Senator GRASSLEY’s bill
say? It says they ought to be substan-
tially justified in filing their bank-
ruptcy under chapter 7. That is all.
What is bad about that kind of stand-
ard? And if they are not substantially
justified, what happens?

Take for example, a person with a
$100,000 income, and let’s assume some-
one sues that person for an automobile
accident and wins a $25,000 judgment
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against them. Although the judgment
need not be that high, it could be any
amount that the person does not want
to pay. So they go to their lawyer and
ask him how they can get out of paying
it, and he says ‘‘file bankruptcy.”” This
will wipe out the debt, although he
could have paid it on the income level
he has.

When the case comes to the bank-
ruptcy court, they file under chapter 7,
which would eliminate all debts. The
chapter 7 trustee objects, and they hold
a hearing. They present evidence, and
they say: ““No, you should go into chap-
ter 13 because you do not qualify for
chapter 7.”” And then the judge must go
further. Under the Grassley version,
the judge must find not that the law-
yer made a mistake but he was not
substantially justified in filing the pe-
tition under chapter 7. Then he can as-
sess the attorney the cost of that hear-
ing—not huge amounts of attorney’s
fees, just the cost of the hearing that
had to be held on the complaint of the
chapter 7 trustee.

Let me ask you—it comes down to
this—who pays? Who pays for the ex-
pense of having to challenge this chap-
ter 7 petition which was not substan-
tially justified? Under Senator FEIN-
GoLD’s proposal, it would be an admin-
istrative expense. That sounds OK, but
we know in this country that there
“ain’t no free lunches.” You have
heard that saying. Somebody always
pays. Who pays, in this case, the ad-
ministrative expense? The people who
pay will be the ones who are owed
money, the creditors, the ones who
have not and probably will not be paid
all they are owed, and it comes out of
the money that goes to them. They pay
for the lawyer filing a petition that is
substantially unjustified.

When we come down to the choice of
who ought to pay, | say the lawyer
ought to pay. He ought to be sure of
what he is doing when he files the peti-
tion. He should know where it ought to
be filed. I do not think that presents a
conflict of interest. | understand that
you could conjure that up as some the-
oretical possibility, but the truth is,
under ethical rules of practice today, a
lawyer cannot file a complaint he does
not believe to be justified. He is re-
quired to do some preliminary work be-
fore he files it.

So | do not believe that this would be
contrary to the standards that are re-
quired currently of lawyers in what
they do. And, again, it requires the ac-
tion of a judge. And a bankruptcy
judge knows these lawyers. There is
usually a small group of lawyers that
file the overwhelming number of bank-
ruptcy cases in their courts, and many
are not going to be unfairly abusing
these lawyers. However, when a judge
sees one who is consistently filing
chapter 7 petitions that ought to have
been filed in chapter 13, and his trustee
has to have hearings and challenge it,
and there are not sufficient facts to
justify it, then he is going to have the
opportunity under this bill to assess
some costs against that attorney.
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This is not going to bankrupt the at-
torney. | know of attorneys in Ala-
bama who are running advertisements,
who are making $1,000 per bankruptcy
case and filing 1,000 cases a year. They
are making big bucks off this system.
Maybe they are justified in doing that,
but they ought to on occasion, when
they make the point to go to great ex-
pense to hold a hearing, have the trust-
ee challenge what they have done, and
then find out they are not substan-
tially justified—they ought to pay.

I hope we will keep the Grassley
amendment. The other alternative is to
keep the present standard of assessing
costs against an attorney, and that is
the standard of frivolousness. That is a
very high standard, and the net effect
of the frivolousness standard is that
nobody will ever recover, because it is
just very, very difficult to meet that
standard.

The bankruptcy judges are not going
to abuse these attorneys. It will give
the bankruptcy judges a little leverage,
a little power to say to these attorneys
who are filing cases recklessly without
enough thought, causing the creditors
to lose money and otherwise abuse the
system, that they can bring a little in-
tegrity to and have some watchfulness
over the system and maintain dis-
cipline on the lawyers who practice
there.

I understand the Senator’s concern
about it, but | do not see this as an ex-
treme position at all. | think it is quite
consistent with the bankruptcy court.
I believe it will help, as Senator GRASS-
LEY said, make sure people file their
petition right the first time. If it is
chapter 13, they ought to file in chap-
ter 13, not in chapter 7 on a theory
that, well, we will just have a hearing
and maybe we will win or maybe they
won’t object. We need it filed right the
first time so we will have fewer pro-
ceedings to transfer the action. That is
the purpose behind this and | think the
Feingold amendment would undermine
that purpose.

I thank the Chair for this time. |
yield the floor.

Mr. FEINGOLD. Mr. President, it is
fairly easy to try to make the words
““not substantially justified”” sound
like a reasonable standard. But what
really is going on here is an intrusion
into the attorney-client relationship
that is very dangerous.

| practiced law for several years be-
fore running for the Wisconsin State
Senate, and | remember always when
looking at a client’s argument—first of
all, 1 obviously didn’t think I could file
any argument that was frivolous. That
was prohibited both under the Federal
Rules of Civil Procedure and under the
Wisconsin Rules of Civil Procedure.
But there would be a number of occa-
sions where we would have two or three
possible arguments to make. One we
might think was our strongest argu-
ment, and then another might be our
sort of middle argument, and then
there might be a third legal argument
where it was a long shot but we
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thought the facts were strong. Any
good lawyer would bring all three of
those arguments, in most cases, be-
cause if a judge found any one of the
three to be persuasive, that could be
the basis.

| like to think | would have had the
courage as a young attorney to go for-
ward with that third argument, even
with this provision. But | didn’t have
any money, and if | thought that bring-
ing that third argument could cause
me to be assessed with attorney’s fees
that would make it impossible for me
to pay my mortgage—l am human. |
wonder if | would have done what is
right, which is to counsel that client:
This one is about a 25-percent possibil-
ity, but under the right facts, and |
think you might have the right facts
here, sir, you ought to bring it.

Lawyers should not be put in a posi-
tion where they believe, except for
cases where there is a frivolous claim,
that bringing an argument will cause
them to have personal harm come to
them. That destroys the whole notion
of zealous advocacy. This is a serious
problem for the relationship between
attorney and client, and | really do
think to suggest that the ““not substan-
tially justified” standard is simply a
reasonable restraint does not show an
understanding of what really goes on in
a situation where a lawyer and client
sit down and try to come up with the
best argument possible. So | reject that
suggestion and again urge the adoption
of the amendment.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, might
I inquire of the proponent of the
amendment, and the floor manager on
the Democratic side, how much more
time will be consumed on the bank-
ruptcy matter this morning? | have a
speech which | should have gotten up
and offered 15 or 20 minutes ago, before
we started this.

Mr. FEINGOLD. Mr. President, | am
merely responding to arguments made
in response to my arguments. When
that ceases, | will cease. | was asked to
come down here and offer two amend-
ments this morning. This is the first. If
it is in the interests of the Senate that
| defer the second to next week, | will
be happy to do that, as long as | am as-
sured my opportunity to present it at
that time.

I have nothing further to say on this
amendment, unless somebody wants to
debate it further.

Mr. DOMENICI. | have no desire to
prolong the amendments. | will come
when you are all finished. I will be here
today.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. DOMENICI. Mr. President, | ask
unanimous consent that when the
amendments are complete | be granted
15 minutes for a floor speech.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOMENICI. | thank the Chair
and thank the Senator.
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The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, | rise
to offer another amendment for myself
and Senator SPECTER.

The PRESIDING OFFICER. Without
objection, the first amendment offered
by the Senator will be set aside.

AMENDMENT NO. 3565 TO AMENDMENT NO. 3559
(Purpose: To provide for a waiver of filing

fees in certain bankruptcy cases, and for

other purposes)

Mr. FEINGOLD. Mr. President, | send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Wisconsin [Mr. FEIN-

GoLD], for himself and Mr. SPECTER, proposes
an amendment numbered 3565 to amendment
No. 3559.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place in title 1V, insert
the following:

SEC.4___. BANKRUPTCY FEES.

Section 1930 of title 28, United States Code,
is amended—

(1) in subsection (a), by striking ‘“Notwith-
standing section 1915 of this title, the par-
ties”” and inserting ‘‘Subject to subsection
(f), the parties’; and

(2) by adding at the end the following:

“(f)(1) The Judicial Conference of the
United States shall prescribe procedures for
waiving fees under this subsection.

“(2) Under the procedures described in
paragraph (1), the district court or the bank-
ruptcy court may waive a filing fee described
in paragraph (3) for a case commenced under
chapter 7 of title 11 if the court determines
that an individual debtor is unable to pay
that fee in installments.

“(3) A filing fee referred to in paragraph (2)
is—

“(A) a filing fee under subsection (a)(1); or

““(B) any other fee prescribed by the Judi-
cial Conference of the United States under
subsection (b) that is payable to the clerk of
the district court or the clerk of the bank-
ruptcy court upon the commencement of a
case under chapter 7 of title 11.

“(4) In addition to waiving a fee described
in paragraph (3) under paragraph (2), the dis-
trict court or the bankruptcy court may
waive any other fee prescribed under sub-
section (b) or (c) if the court determines that
the individual is unable to pay that fee in in-
stallments.”.

Mr. FEINGOLD. Mr. President, when
I heard that bankruptcy was the only
Federal Court proceeding in which a
poor person is not entitled to file an in
forma pauperis petition, | thought
there must be some mistake. | found it
somewhat surprising, counterintuitive,
that bankruptcy, which by definition
deals with people who are broke or
have very limited funds, does not pro-
vide even the poorest of debtors a waiv-
er of the filing fee.

The filing fee for consumer bank-
ruptcy is $175. Mr. President, $175 is
more than the take home pay of an em-
ployee working 40 hours a week at the
minimum wage. Tell me, how are the
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indigent—those who desperately need
bankruptcy protection—going to afford
$175 simply to file for such protection?

Congress acknowledged that the
bankruptcy system may need an in
forma pauperis proceeding when it di-
rected the Judicial Conference to im-
plement a pilot program in six judicial
districts around the nation. This pilot
program operated from October 1, 1994,
through September 30, 1997, in the fol-
lowing six districts: the Southern Dis-
trict of Illinois, the District of Mon-
tana, the Eastern District of New York,
the Eastern District of Pennsylvania,
the Western District of Tennessee, and
the District of Utah. The pilot program
was clearly a success. Many of the
judges who administered the program,
and who were initially skeptical, now
support it. In particular the pilot pro-
gram revealed the following informa-
tion:

An application for waiver of the filing fee
was filed in only 3.4% of all Chapter 7 cases,
and the large majority of those waivers were
granted. Indeed, the U.S. Trustees Office
filed objections to less than 1% of the appli-
cations. In other words, only those very few
individuals who really needed the fee-waiver
applied for it.

The fee-waiver program enhanced access to
the bankruptcy system for indigent single
women more than any other group. We have
heard a great deal about how this bill, S.
1301, will hurt women and children. We can-
not strike another blow against single moth-
ers and their children by denying them ac-
cess to the bankruptcy system because they
cannot even afford the filing fee.

The nature of the debt for those who filed
for the fee-waiver differed from that of other
debtors in that their debts more often relat-
ed to basic subsistence—education, health,
utility services and housing. Moreover, 63
percent of the housing-related debts of those
who filed for the fee-waiver owed their debts
to public housing authorities. Only one of
the debtors who owed a debt to a housing au-
thority did not file for a fee waiver. These
findings show that indigent debtors were not
filing bankruptcy to escape paying for their
boats or their fancy entertainment systems.
They were filing bankruptcy merely to sub-
sist. Oftentimes these people use the bank-
ruptcy system simply to prevent homeless-
ness.

There was only a minimal increase in the
number of filings, and there was no indica-
tion that debtors filed for Chapter 7 rather
than Chapter 13 just to obtain the benefit of
the fee-waiver program. Simply stated, the
debtors typically did not abuse the system.

A nation-wide program would cost between
$4 and $5 million in lost filing fees. Projec-
tions state that there will be 1.5 million
Chapter 7 filings next year. We can, there-
fore, off-set the cost of a nation-wide pro-
gram by merely raising the price of Chapter
7 filings by between $2.70 and $3.40. If we in-
crease filing fees for all bankruptcy filings
we can reduce that cost to about $2 per filing
fee—a negligible amount.

In short, the pilot program was a resound-
ing success.

| offered this amendment in commit-
tee, where it was defeated by a 9-9
vote, with all the Democrats support-
ing it. One concern articulated by Sen-
ators who voted against the amend-
ment in committee involved the possi-
bility that, if we implement a fee waiv-
er program, unscrupulous lawyers
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would advertise ‘“‘free filings”” and
make a profit. However, under the pro-
gram, debtors cannot obtain fee waiv-
ers if they can pay their lawyers;
therefore, private lawyers would have
no incentive to encourage in forma
pauperis cases.

Let me repeat that point: debtors
who can pay their lawyers cannot ob-
tain fee waivers. Only truly indigent
people, those who need bankruptcy pro-
tection the most, can have their fees
waived.

The Specter-Feingold amendment
would build upon the strong foundation
established in the pilot program, and
direct the Judicial Conference to estab-
lish a nation-wide in forma pauperis
program for the bankruptcy court sys-
tem. If we examine the findings of the
pilot program we find that: (1) only
those who really needed the assistance
of the program used it; (2) that there
was little to no abuse of the fee-waiver
program; and (3) that the program in
large measure helped those who needed
it to subsist and, in many cases, avoid
homelessness.

Given these findings, how can we
choose not to implement a nation-wide
program? Why did we direct the Judi-
cial Conference to conduct a pilot pro-
gram if we were not going to use the
results to shape public policy? How, in
good faith, can we deny bankruptcy re-
lief to those who truly need it—those
who cannot even afford the filing fee? |
urge my colleagues to support this
amendment to restore some fairness in
the bankruptcy filing process for the
most financially strapped filers. | yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from lllinois.

Mr. DURBIN. Mr. President, | rise in
strong support of this amendment by
the Senator from Wisconsin. He is cor-
rect. We tried this across the United
States in, | think, six different juris-
dictions, to see what would happen.
What is at issue here is a person is
about to file for bankruptcy and is so
penniless that they cannot even afford
the filing fee of $175, then in these six
different court jurisdictions we waived
it. That is what this is all about. We
found as a result of that experience
they didn’t open the floodgates to peo-
ple coming in filing for bankruptcy. In
fact, just the opposite was true. A lot
of very serious cases, and those called
out for justice, were served by this pro-
gram.

One of the judges in my home State
of Illinois, the southern district, who
tried this, Judge Meyers, has written a
letter to me and said it was quite a
success and he encouraged it be done
on a national basis.

If there is anything that distin-
guishes American jurisprudence from
some other countries, it is the fact
that we have basically said the court
system is open to the rich and poor
alike. It is an oddity in our law that we
don’t allow those who are truly poor to
have a waiver of the filing fee so that
they can come into bankruptcy court.
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Senator FEINGOLD has a good amend-
ment. | was happy to support it in com-
mittee. | hope now, because of the evi-
dence of its success across the country
that has been shared on both sides of
the aisle, it ultimately will be adopted.

| yield the floor.

The PRESIDING OFFICER (Mr. GOR-
TON). Who seeks recognition?

Mr. DURBIN. Mr. President, | sug-
gest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. McCONNELL. Mr. President, 1
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. Mr. President, 1
ask unanimous consent that Senator
KERREY of Nebraska and I be allowed
to proceed for 10 minutes as in morning
business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

A MESSAGE FOR CANDIDATES IN
BOTH PARTIES AND THE AMER-
ICAN PEOPLE

Mr. McCONNELL. Mr. President, 1|
note for my colleagues that the chair-
man of the Democratic Senatorial
Committee and the chairman of the
Republican Senatorial Committee are
on the floor at this moment, and we
have a message for candidates in both
our parties and for the American peo-
ple.

Having served as chairman of the
Senate Ethics Committee during the
Packwood investigation, and having of-
fered the first resolution of expulsion
in the history of the Senate in a case
involving sexual misconduct, I am well
aware of the bright line that exists be-
tween private failings and public
wrongs. And, of course, that line is
blurred, as it was in that case, and is
again in the allegations made against
President Clinton when one’s public of-
fice is used to pursue private mis-
conduct and shield it from legal in-
quiry.

But if we start turning every in-
stance of past personal misconduct
into cannon fodder for our political
campaigns, we risk turning our democ-
racy into a nuclear waste dump of slan-
der, gossip, innuendo, and cheap moral-
izing about other people’s problems.

Even without this threat, the multi-
faceted scandal that currently engulfs
the White House represents a crisis of
national and constitutional propor-
tions. Our only hope of guiding this
country through the next several
months without a major catastrophe in
our Government, or in our financial
markets, or in the world, absolutely
depends on our ability to resist the
subtly escalating arms race of dirt
digging, garbage searching, mudsling-
ing, and poison leaking that is cur-
rently swirling around the Nation’s
Capital.
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Where that awful trend must be re-
sisted first is in our political cam-
paigns. For better or for worse, cam-
paigns are the most direct expression
of our Government that people see.

This election, let’s make it for the
better, not for the worse. Everyone in
this body certainly knows that | be-
lieve in robust, pointed, hard-hitting
campaigns. And | believe those kinds of
campaigns are good for our democracy
and good for the voters, but only when
political campaigns are focused on
issues and not on purely private behav-
ior.

So to set the standard, | want to
make it clear that the national Repub-
lican Senatorial Committee will not
fund—will not fund—any candidate
who engages in personal attacks on the
private problems and past failings of
his or her opponent. Digging through
their record is one thing, digging
through their garbage is quite another.
Criticizing someone for their vote on
the marriage tax is fair game. Attack-
ing someone for a failed marriage cer-
tainly is not.

Let us prove over the next 6 weeks at
least that this Congress is capable of
fairly and responsibly executing the
solemn constitutional duty that may
await us in the months ahead.

Mr. President, | yield the floor. |
note the presence of my friend and col-
league from Nebraska.

Mr. KERREY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. KERREY. Mr. President, | come
to the floor, as the distinguished Sen-
ator from Kentucky said—as chairman
of the Democratic Senatorial Cam-
paign Committee—to make the same
commitment that the Senator from
Kentucky just made, that our commit-
tee will not fund any candidate who
uses the personal problems or past fail-
ures of their opponent to win their
election.

The objective in a campaign is not
just to win an office. And we all know
in campaigns that there is a tempta-
tion to justify every means by the end
that is in sight. As the Senator from
Kentucky described himself, |1 describe
myself the same way. | am not reluc-
tant or shy to have full contact sport
when it comes to campaigns, but | do
believe that the ultimate objective of
the candidate needs to be to not just
acquire the office, but also to serve the
larger good of preserving our Demo-
cratic institutions, in this case the
U.S. Congress.

I have been asked many times, and
suspect the Senator from Kentucky has
as well, Is this going to have a negative
impact on your chances in the fall? He
has probably been asked more times, Is
this going to have a positive impact on
your chances in the fall?

But my answer has always been that
my chief concern is that there are good
men and women in America today who
have thought about running for office—
it may be the Senate or a local school
board—and they have said, ‘“‘Gosh, I
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don’t want to go through what | see
HENRY HYDE going through. And if |
run for office, that is exactly what is
going to happen to me. | don’t want ev-
erything that | have done since | was
an infant to be drug out and paraded
before the people of my district or the
people of my city or the people of my
State.”

Far be it from me to say that any
vote or statement or belief | have
should be withheld. They should not be
withheld and should be subject to the
review and debate and discussion of the
people. But my concern and why it is
important that my colleague from Ken-
tucky, whose suggestion this was, and |
do this in this campaign is that if we
do not exercise restraint and show
American citizens that we will not
fund candidates who use personal prob-
lems or past failures to win their of-
fice, the institutions of democracy will
suffer.

Forget the impact upon political par-
ties. Neither party is going to do very
well if citizens increasingly turn off
and withdraw and say that “I may do
many things for my country, but one of
them will not be to be a candidate for
any office”” because of the fear that
they have that something that hap-
pened 30 years ago or 40 years ago or 20
years ago—that is irrelevant to the
campaign itself and that they have
dealt with their family and their
friends and their God, in whatever way
that they felt was necessary—now be-
comes drug out into the open.

So | join enthusiastically in making
the commitment that we will not fund
any candidates who do that. | appre-
ciate that very much because what the
Senator from Kentucky suggested
serves the interests of democracy, and
I am willing, as well, on the part of the
DSCC to do the same.

Mr. McCONNELL. I commend my
friend from Nebraska for his state-
ment. We see this matter precisely the
same. As for my side of the aisle, | in-
tend to convey this statement to our
candidates, both incumbents and chal-
lengers, this afternoon with the mes-
sage that I mean every single word of
this statement.

| thank my friend from Nebraska.

I yield the floor.

Mr. SESSIONS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

CONSUMER BANKRUPTCY REFORM
ACT OF 1998

The Senate continued with the con-

sideration of the bill.
AMENDMENT NO. 3565

Mr. SESSIONS. Mr. President, with
regard to the Feingold amendment
that deals with the waiver of filing fees
for those who file bankruptcy, | think
we need to be very cautious about that
amendment. It has very serious impli-
cations. It has been considered by this
Senate numerous times and rejected.

It has been the argument that this is
somehow unfair and denies access to
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