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Congress is abysmal, to the extent we
have one—and I guess largely we do not
because you do not hear anybody talk-
ing about a trade strategy except my-
self and a couple others.

It is this Congress that passed
NAFTA. It is this Congress that passed
the United States-Canada Free Trade
Agreement. It is this Congress that
passed the WTO. I didn’t vote for any
one of the three. But we helped cause
these problems, and we ought to help
solve them.

This administration has a responsi-
bility, and so does this Congress. And
this Congress bears responsibility for
the farm policy, the underlying farm
policy that relates in some part to this
trade policy that is such a significant
failure.

Our President has been very helpful
in trying to push for a disaster and
emergency package that will be helpful
to family farmers, to save them from
catastrophe, the catastrophe of col-
lapsed prices.

How would anyone in this Chamber,
how would anyone in this country like
to do business when someone says to
you: By the way, your income is going
to be changed this year. You say: How
is that? And they say: You are going to
receive depression-era income. We are
going to adjust your income to depres-
sion levels.

That is what has happened to family
farmers. How many here would like to
lose 40, 60, or 80 percent of your income
and be told that is the way the market
system works? It is not the way it
works in a country that cares about
producing on the land with a network
of family farms.

Europe does not do that. Europe has
7.5 million farms. And it says: We want
you to stay on the farms because we
want to have a healthy rural system in
our country, with small towns that are
thriving and family farms that are
making a living.

That happens in Europe. It happens
because they have public policy that
demands it. This country does not have
comparable public policy. I hope that
it will someday soon.

This Congress must create that pub-
lic policy. This President will lead in
that direction. That is what he be-
lieves. This President is strong on
those issues. I criticize this adminis-
tration on trade. On farm policy, this
administration has been very helpful.

It is this Congress that is dragging
its feet. As a member of the conference
committee, I hope very much that we
will soon get back to work on an emer-
gency and a disaster package to re-
spond to the desperate needs of family
farmers.

I also hope this administration will
take action, aggressive action, to deal
with these trade problems. I hope the
administration and Congress will un-
derstand the gravity of the trade def-
icit and the gravity that the
unsustainable increase in our current
account deficit poses to this country’s
economy.
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Mr. President, I thank the Senator
from Utah for his courtesy.

I yield the floor.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I thank
my colleague for his kindness.

————

FEDERAL TOBACCO LAWSUIT

Mr. HATCH. Mr. President, never in
my years of service to the people of
Utah and this country have I witnessed
an administration more inclined to
twist, deform, or ignore, the rule of law
than the Clinton administration. The
past 7 years are replete with exploits of
legal manipulation. Indeed, the legacy
of the administration may prove to be
that its most significant exploits—infa-
mous or otherwise—were accomplished
by warping the law for blatant political
purposes. Here are just a few of the
most notorious examples: Attorney
General Reno both misapplied and ig-
nored the Independent Counsel Act in
order to prevent the appointment of an
independent counsel in the campaign
finance investigation; the 1996 election
fundraising scandal where soft money
prohibitions were ignored and foreign
donations were illegally and eagerly
accepted; fundraising from the White
House—it was deplorable the Escalante
Proclamation, where a huge chunk of
Southern Utah was effectively annexed
by the Federal government without
any prior consultation with Utah offi-
cials, to my knowledge—certainly not
any elected officials; the misuse of FBI
files by the White House—the myriad
proclamations of Executive Orders as a
vehicle to skirt the authority of Con-
gress; and just to mention one more,
the violation of the Vacancies Act to
hold in office individuals lacking Sen-
ate confirmation.

This list does not even include the
myriad events, dissemblance, and con-
tempt for the law and our courts,
which brought us the impeachment.

Given this record, I must confess
that I wasn’t shocked to learn that the
Department of Justice may have mis-
led Congress in sworn testimony and
then filed suit against the tobacco in-
dustry.

Last Wednesday, the Department of
Justice filed in Federal district court a
multibillion dollar suit against the to-
bacco industry seeking recoupment of
losses to Federal health care programs.
After reviewing the 131-page complaint,
I have serious reservations concerning
several key counts in the complaint.
Moreover, I am skeptical of the entire
lawsuit.

It is well known around here that I
am no friend of tobacco use, nor an
apologist for the tobacco industry. In-
deed, I have never used tobacco prod-
ucts in my life and am opposed to to-
bacco use. I never inhaled or chewed
tobacco.

Along with my cosponsor, Senator
FEINSTEIN, I worked hard last Congress
to pass legislation that would have
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gone a long way in helping Americans
to kick the habit and in reducing teen
smoking. The legislation required the
tobacco companies to pay over $400 bil-
lion to settle existing lawsuits—$429
billion, to be more accurate. In return
for the settlement of these lawsuits,
the companies would have stopped tar-
geting children and would have funded
smoking cessation efforts.

While this measure has yet to pass, I
strongly believe that the fairest and
most effective solution to the use of to-
bacco is omnibus legislation such as
the Hatch-Feinstein bill rather than
relying upon legally dubious lawsuits.
Litigation cannot effectively deal with
important public policy problems, such
as what measures the industry must
take to reduce youth smoking or what
effect will rising prices have on the
black market for cigarettes.

Given my skepticism about the ad-
ministration’s fidelity to the rule of
law, I have several questions con-
cerning the Federal lawsuit. The first
question I have is, What is the adminis-
tration’s motivation here? It has been
reported that many attorneys at the
Department of Justice opposed filing of
a lawsuit because the Federal Govern-
ment did not possess a valid cause of
action or claim against the tobacco
companies.

Indeed, Attorney General Reno, at
the April 30, 1997, hearing before the
Judiciary Committee, testified that no
Federal cause of action existed for both
Federal Medicare and Medicaid claims.
I disagree with the assertion made by
David Ogden, Acting Assistant Attor-
ney General for the Civil Division and
the current nominee for that post, that
Attorney General Reno was referring
only to State actions. Ms. Reno’s con-
tention that no Federal cause of action
existed was made clearly in response to
a question by Senator KENNEDY, who
asked whether the Federal Government
could recoup both Medicare and Med-
icaid payments.

It was only after President Clinton,
in his State of the Union Address in
January, called for a suit against the
tobacco industry that the Department
of Justice changed its tune and, presto,
announced that a legitimate cause of
action may exist.

I have been criticized in the past for
saying that the politically minded and
partisan White House, and not the At-
torney General, is in reality running
the Department of Justice. In the case
of the Federal tobacco litigation, it ap-
pears once more that the White House
is directing the activities of the De-
partment of Justice for political ends.
This lawsuit is a horrible precedent
that, if it continues, will erode the lib-
erty of the American people. Here
again, the rule of law is apparently
being replaced by the rule of the politi-
cally correct and expedient.

I urge my colleagues to read the fine
story appearing in last Friday’s Wall
Street Journal entitled ‘‘Justice Re-
verses: Lobbying Effort Wins Turn-
about On Tobacco Suit.”



September 27, 1999

This story chronicled the change in
the Department’s position concerning
the viability of the Federal tobacco
suit. The story demonstrated that the
Department’s attorneys were skeptical
about a Federal lawsuit. It also estab-
lished that the Department brought
suit only after pressure from the White
House and outside lobbyists, who ap-
parently were paid by an outside con-
sultant for their efforts to help con-
vince the Department to change its
viewpoints.

I ask unanimous consent to have this
article printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, Sept. 24,
1999]

TOBACCO—JUSTICE REVERSES: LOBBYING
EFFORT WINS TURNABOUT ON TOBACCO SUIT

(By David S. Cloud, Gordon Fairclough and
Ann Davis)

WASHINGTON.—On a rainy day in January
of this year, a group of high-profile aca-
demics and lawyers with experience in the
tobacco wars trooped into a conference room
filled with dour Justice Department officials
to make a case for filing a federal lawsuit
against the tobacco industry.

The prosecutors were dubious. ‘“The meet-
ing was tense,” says G. Robert Blakey, a
Notre Dame law professor and member of the
group, which some called the Tiger Team.
“You could palpably feel the hostility in the
room.”

But this week the Justice Department
made a startling turnabout. On Wednesday it
filed a massive civil lawsuit in federal court
here charging that major tobacco companies
carried on a 45-year campaign of deception
that obfuscated the risks of smoking and
drove up government health-care costs. The
suit is potentially the biggest threat yet
against the already beleaguered industry. It
is also a major test of Attorney General
Janet Reno’s Justice Department.

The story of how the department overcame
its doubts is a tangled one, involving pres-
sure on the department from several direc-
tions at once—from the White House, Con-
gress and plaintiffs’ lawyers involved in
state suits against the industry.

Inside the department, an institutional re-
luctance to take on a case involving untest-
ed legal theories and an industry sure to
wage a bruising fight slowly fell away as key
officials realized that they had the makings
of a case, albeit a difficult one.

The effort to persuade the department to
change its mind began over a year ago, fol-
lowing the collapse of efforts to pass sweep-
ing federal legislation that would have
broadened regulatory oversight of tobacco
companies and settled the state cases. Mis-
sissippi plaintiffs’ attorney Richard Scruggs
called top Clinton domestic-policy aide
Bruce Reed at the White House and volun-
teered to represent the federal government
free in an antitobacco case.

“They were excited about it,”” Mr. Scruggs
says, and were looking for ways to bring the
industry back to the negotiating table before
the eventual settlements with all the states.
He had several meetings with Mr. Reed and
others at the White House. But the White
House was having trouble sparking interest
at Justice, according to administration offi-
cials.

The biggest obstacle was Frank Hunger,
another Mississippian, who headed the de-
partment’s civil division, which would have
handled the case. Mr. Hunger had been mar-
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ried to Vice President Al Gore’s sister, a
smoker who died of lung cancer. Advocates
of a lawsuit considered him a natural ally,
but it turned out that Mr. Hunger and his
top aides were dubious that the federal gov-
ernment had a strong statutory basis to sue
the industry.

In a meeting with Mr. Scruggs, Mr. Hunger
was cordial, but said: “My lawyers are tell-
ing me we can’t do it,” according to Mr.
Scruggs. Mr. Scruggs wrote a memo, to ad-
dress their concerns, but says he got no re-
sponse. Mr. Hunger declined to comment.

Mr. Scruggs and his allies had a strong mo-
tivation to get the federal government in-
volved. Some of the lawyers had represented
states in suits against the industry and were
hoping to see those settled, in part so they
could collect legal fees. They thought the in-
dustry would be more likely to settle if it
faced the combined weight of the state suits
and the federal government.

During the summer and fall of 1998, they
worked other angles in hopes of persuading
the Justice Department. They met with Mr.
Reed and assistant White House counsel
Bruce Lindsey to brainstorm.

Then, later in the autumn, Mr. Scruggs
says, he got a call from Sen. Kent Conrad
(D., N.D.) informing him that Senators Con-
rad, Edward Kennedy (D., Mass.) and Bob
Graham (D., Fla.) were interested in getting
him to do a federal case. To persuade Ms.
Reno that her staff was wrong, Mr. Scruggs
assembled what he called the Tiger Team of
Mr. Blakey; professors Laurence Tribe and
Einer Elhauge of Harvard Law School; Jona-
than Massey, a Washington lawyer; and Kim
Tucker, a lawyer then on leave from the
Florida attorney general’s office. He esti-
mates that he paid them a total of about
$250,000 for their efforts.

Inside Justice, interest in tobacco was
building anyway. Mr. Hunger announced his
intention to leave at the end of 1998. In De-
cember, Ms. Reno made the decision, which
was kept confidential, to move forward with
the lawsuit, aides said. She designated David
Ogden, who succeeded Mr. Hunger, to put to-
gether the team. It included William
Schultz, a former Food and Drug Adminis-
tration official and onetime aide to tobacco
critic Henry Waxman, a Democratic con-
gressman from California.

Many career lawyers in the department re-
mained skeptical, but President Clinton sur-
prised them by announcing in his State of
the Union address to Congress in late Janu-
ary that a suit was in the works.

Working in strict secrecy, 15 Justice De-
partment lawyers reviewed thousands of
pages of internal industry documents un-
earthed in state lawsuits. Roberta Walburn,
an outside lawyer who represented Min-
nesota, was hired to help sift through the
evidence and discuss legal theories. One shift
of Justice Department lawyers worked by
day, another by night.

Other outsiders were rebuffed. Ms. Tucker,
who worked with the Scruggs team, said she
had trouble getting her calls returned. She
says a Justice Department attorney even
told her: ‘“At some point, outside assistance
becomes a hindrance. We at Justice will de-
cide what, if anything, is in the interest of
the United States.”

Ultimately, the Justice Department de-
cided on a bold use of the Racketeer Influ-
enced and Corrupt Organizations statute,
which permits the government to go after
profits derived from fraud.

Ms. Reno made the final call to go forward
on Tuesday, the day before the suit was filed,
a Justice official said. She then telephoned
the White House and informed John Podesta,
Mr. Clinton’s chief of staff.

For President Clinton, the suit holds out
the possibility of winning far-reaching re-
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strictions in the marketing and advertising
of cigarettes, a legacy he has sought early in
his first term.

But that is by no means assured. Tobacco
lawyers plan to make a concerted push to
have the suit dismissed, on the grounds that
the government has no statutory authority
to combine millions of individual smokers’
claims into a single cost-recovery suit. Also,
the industry says the RICO claims seeking
ill-gotten profits are unwarranted against a
legal industry.

The Justice Department’s increasing inter-
est in a civil case coincided with the collapse
of its massive five-year criminal investiga-
tion of the industry. The case had once
seemed promising. But last year, the federal
appeals court in Richmond, Va., ruled that
the Food and Drug Administration didn’t
have the authority to regulate tobacco com-
panies. Prosecutors became worried they
couldn’t charge companies with making false
statements about alleged nicotine manipula-
tion to an agency that had no authority over
them.

There were other setbacks, too. Brown &
Williamson, a unit of British American To-
bacco PLC, succeeded in convincing the
judge overseeing grand-jury matters to deny
the government access to documents the
company said were privileged. And several
Philip Morris Cos. scientists who were grant-
ed immunity in exchange for their testimony
revealed little to the grand jury, say people
with knowledge of their testimony.

The tobacco industry’s jubilation didn’t
last long. Philip Morris Senior Vice Presi-
dent Steven C. Parrish says an industry law-
yer had received assurance from a senior
White House official several months ago that
a lawsuit wouldn’t be filed without the in-
dustry getting a chance to make a final pres-
entation. But on Tuesday night, Mr. Parrish
says, he learned of the impending lawsuit
from reporters.

Mr. HATCH. Another question I have
is, Why wasn’t Congress consulted?
Months prior to the filing of the law-
suit, I had been attempting to ascer-
tain on what legal theories the Depart-
ment may base a lawsuit against the
tobacco companies, but the Depart-
ment has refused to share the informa-
tion, even though the Department has
asked for an additional $20 million to
finance the suit. I assured them that
the American people and the Congress
will want to know what they are pay-
ing for. Congress is not in the habit of
writing blank checks, and, in the ab-
sence of a straight answer, Congress
appropriately refused the additional
monies.

Notwithstanding the clear position of
Congress, I learned of the filing of the
suit from the newspapers. This is par-
ticularly galling since the Acting As-
sistant Attorney General for the Civil
Division and the nominee for that of-
fice, David Ogden, in written responses
dated September 2 to my questions
concerning the possible suit against
the tobacco industry, wrote that the
Department had not even decided
whether to file the suit or on what
legal theories to pursue any projected
litigation. He stated at that time:

The Department is currently in active
preparation for this litigation, and we are in
the process of making decisions on whether
it will be filed and, if so, based on what legal
theories.

Now, less than 3 weeks later, the full-
fledged suit has been filed.
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I have yet another question. Does the
Department of Justice have any chance
of prevailing on the merits? The De-
partment seeks to ‘‘recoup’ the cost of
medical care for treatment of tobacco-
related illnesses for those on Medicaid,
but the injury claimed by the Federal
Government may be questionable. The
nonpartisan Congressional Research
Service recently issued a study which
concluded that tobacco use imposes no
net cost to the Federal Government.
Indeed, the Federal Government re-
ceives approximately $6 billion a year
in tobacco tax revenue. Moreover, it is
simply absurd for the Government to
seek recoupment when it has been a
vigorous partner with the tobacco in-
dustry in promoting tobacco use.

From the late 1960s to the late 1970s,
the Federal Government worked hand
in hand with the tobacco industry to
develop so-called ‘‘safe’” cigarettes.
Until 1974, the Government provided
free cigarettes in C rations to service-
men.

Furthermore, cigarettes continue to
be sold at substantially discounted
rates at military post exchanges. In
1997, the Department of Veterans Af-
fairs blocked claims by veterans for to-
bacco-related illnesses, contending
that these individuals should not be
covered because they were responsible
for their individual choices and the
health problems that resulted from
those choices.

Of course, the Federal Government
yearly subsidizes tobacco growing. Per-
haps the public interest groups should
sue the Federal Government, which au-
thorized and fostered the growing of to-
bacco and the manufacture and sale of
tobacco products. Could one not argue
that the Government was at least a
joint tort-feasor under these cir-
cumstances? Furthermore, it is prepos-
terous for the Federal Government now
to claim that it did not know of the
risks of tobacco use.

Since 1964, the Government has
issued Surgeon General reports that
warned consumers of the dangers of to-
bacco use. Since 1966, the Government
has required warning labels on ciga-
rette packs. Indeed, everybody not on
Mars for the past few decades has
known that using tobacco can be harm-
ful.

Besides this hypocrisy and the dif-
ficulty in seeing how the Federal Gov-
ernment has been harmed, I question
the veracity of at least two main
counts of the complaint. These involve
alleged violations of the Medical Care
Recovery Act, known as MCRA, and
the Medical Secondary Payer Provi-
sions, or MSP. The Department of Jus-
tice contends that these two statutes
create an independent cause of action
for the Federal Government to recover
Medicaid benefits for tobacco-related
illnesses.

Let me point out that the U.S. Su-
preme Court, in U.S. v. Standard Oil, in
1947, held that, in the absence of a stat-
ute, the Federal Government does not
possess the independent right of action
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to recover the medical costs of service-
men. It was in response to Standard Oil
that Congress passed the MCRA in 1962
and MSP in 1984. But these changes to
Federal law were limited and discrete
in scope.

For instance, MCRA allows the Fed-
eral Government to independently sue
to recover the cost of medical treat-
ment given to military service per-
sonnel, veterans suffering from disabil-
ities unrelated to service, and other
government workers who received med-
ical help but were injured by negligent
third parties. It does not apply to all
Medicaid patients nor does it appear to
allow the aggregation of all the indi-
vidual claims in one massive lawsuit,
which is what the Department of Jus-
tice has done here. Besides aggregating
such claims, liability could be proven
only through statistics, but I believe a
trial based on statistics would be un-
constitutional.

Furthermore, MSP allows only for
suits against insurance companies pro-
viding liability insurance to tort-
feasors, but not against the tort-
feasors themselves. The MSP cause of
action does not apply because the to-
bacco companies are in no way acting
as insurers of their products.

I am still studying the other causes-
of-action sounding in violations of the
Federal Racketeer Influenced and Cor-
rupt Organization law, better known as
RICO, and State civil fraud statutes.
But as a preliminary matter, I have se-
rious doubts about their legal viability.
RICO, for instance, was enacted to deal
with organized crime syndicates. Here
we are talking about a legal product, a
product that has not only been ap-
proved by the Federal Government but
which has been subsidized by the Fed-
eral Government. RICO does not apply
to lawful activities, such as the manu-
facture and sale of cigarettes, no mat-
ter how obnoxious those products may
be. For RICO and the State consumer
statutes to apply here, the Department
must demonstrate that the tobacco in-
dustry criminally and fraudulently
marketed and sold their products. This
is a difficult task that in almost every
case has not been successful in a court
of law because the harmful effects of
tobacco products were well known. In-
deed, the day the Department filed a
civil suit, it announced that it was ter-
minating the criminal investigation of
the tobacco companies and tobacco ex-
ecutives for lack of viable evidence.

I believe these counts of the com-
plaint were added to force the tobacco
companies to settle. A successful RICO
suit would force the tobacco companies
to disgorge all their so-called illegal
profits of hundreds of billions of dol-
lars. This would bankrupt the tobacco
industry. The Clinton White House is
gambling that the tobacco companies
will settle and not take the risk of cor-
porate capital punishment in prohibi-
tion of all tobacco use. When all is said
and done, it would seem that legisla-
tion is what is truly needed for a direct
recovery suit against the tobacco com-
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panies. In short, it seems that this suit
lacks merit.

This is not like the State suits
against the tobacco companies. I sup-
ported the June 20, 1997, global settle-
ment of those suits and conducted a
half dozen or so hearings in an attempt
to have Congress set a national tobacco
policy. The difference is that the Fed-
eral suit appears to have no legal basis.

Let me ask rhetorical questions:
What is the big deal? Why should any-
body care about another suit filed
against the big, bad tobacco compa-
nies?

I will tell you why. It is for the rea-
sons I stated in this speech. No admin-
istration should be able to circumvent
the Constitution and Congress’ sole au-
thority to raise and spend revenue for
the general welfare by suing for bil-
lions of dollars and then spending the
money without congressional appro-
priation. If there is no legitimate law-
suit, the action by the Department of
Justice would violate separation of
powers. That doctrine is a cornerstone
of our Constitution’s guarantee of lib-
erty. Simply put, litigation should not
replace legislation as the means to ef-
fect public policy in a democracy.

Granting the Federal Government
the unfettered ability to sue any indus-
try which happens to fall into disfavor
in order to effectuate a social goal such
as reduction in tobacco-related ill-
nesses is a mistake. It would, in es-
sence, allow the executive branch to
bypass Congress and the law and set
unilaterally our Nation’s tobacco pol-
icy.

The way to solve the youth tobacco
problem and other social problems is
for Congress to legislate in an orderly
and coherent manner. Litigation will
produce ad hoc and incoherent results.
Litigation cannot determine, for in-
stance, whether the FDA should regu-
late tobacco.

There is a disturbing trend in mis-
using the litigation system for what
appears to be social ends. Besides to-
bacco, Government-sponsored lawsuits
have been filed against gun manufac-
turers and paint manufacturers. It was
reported that suits are being consid-
ered to be filed against automobile
manufacturers, the alcoholic beverage
industry, manufacturers of pharma-
ceuticals and chemicals, Internet pro-
viders, the entertainment industry, the
dairy industry, and even fast food res-
taurants are being discussed as poten-
tial targets.

Boy, it looks as if the trial lawyers of
America got control of the Justice De-
partment. They certainly have control
of this administration and its projected
successors in either AL GORE or Bill
Bradley. Let me quote the distin-
guished legal scholar and former jurist,
Robert Bork, who cogently discerned,
in an article entitled ‘‘Tobacco Suit is
the Latest Abuse of the Rule of Law,”
published in a September 23 edition of
the Wall Street Journal:

The Justice Department’s complaint is
only the most recent, and it will be by no



September 27, 1999

means the last, effort to use litigation to
bludgeon private firms in order to accommo-
date a prohibition that government could
not muster the political support to legislate.
Gun manufacturers are beginning to face the
same problem. Why not sue oil companies,
whose gasoline leads to traffic deaths, or
fast-food chains, whose products contribute
to heart disease?

The only difference is political. If the prod-
uct is sufficiently unpopular with the politi-
cally correct, massive public propaganda ef-
forts will ultimately make lawsuits pos-
sible. . . .

Law has been warped for political purposes
repeatedly, and never more so than in this
Administration. Is there no judge who shall
call this case what it is—an intellectual
sham and a misuse of the courts to accom-
plish through litigation what cannot be won
through legislation?

I ask unanimous consent that the
full text of the Bork article be printed
in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, Sept. 23,

1999]
TOBACCO SUIT IS LATEST ABUSE OF THE RULE
OF LAW
(By Robert H. Bork)

At least when the nation decided to end
the ‘‘scourge’ of alcohol, it had the political
courage to ratify the 18th Amendment mak-
ing Prohibition the law of the land.

Not so in these pusillanimous days. Now,
as then, we are in the throes of a reform
campaign waged with the vigor and self-
righteousness of the bluenoses of old. This
time their target is cigarettes, not whiskey.
But our politicians no longer have the cour-
age to legislate the end of what they con-
demn. Instead, they resort to lawsuits in an
effort to end smoking by destroying the to-
bacco companies. The end, apparently, justi-
fies any means, no matter how fraudulent.

States attorneys general have filed multi-
billion-dollar suits, allegedly to recover the
medical expenses the states have incurred
caring for victims of smoking. Never mind
that the states have made far more money
taxing cigarettes than they spend on medical
care. If that were all, we could shrug, as we
usually do, at the cynicism of our elected of-
ficials. Unfortunately, the damage runs deep-
er than the pillaging of shareholders in the
tobacco companies.

The Department of Justice has just filed
suit to recover an estimated $25 billion spent
by the federal, military and civilian insurers
on smoking-related illnesses. This follows
the settlement by tobacco companies with
states that calls for payment of more than
$240 billion over 25 years. It is, unfortu-
nately, to be expected that states would file
such suits. (Not for nothing is the National
Association of Attorneys General—NAAG for
short—often called the National Association
of Aspiring Governors.) But one might have
hoped that the Justice Department, even
under Janet Reno, was above such chicanery.
Not so.

The real damage done by this noxious mix-
ture of governmental greed and moralism is
not to the tobacco companies’ shareholders
(they should have seen it coming and got out
a long time ago) but to what we still, with
increasing irony, call the rule of law.

The federal and state suits suffer from the
same defect, which ought to be fatal. All of
these governments have known for more
than 30 years that smoking creates health
risks. Yet with that knowledge, they all per-
mitted the sale of tobacco products and prof-
ited nicely, indeed enormously, from excise
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taxes. How can A tell B he may lawfully sell
a product that A knows will cause injury and
then sue B for the injury caused? Maybe the
people injured could sue B, or A as well, but
the one party that should have no cause of
action, no complaint whatever, is A.

In the case of tobacco, the people who
smoked and were harmed should have no
cause of action either. Governmental and
private organizations for decades have been
pounding the message that smoking is dead-
ly; cigarettes even come with an explicit
government warning. Smokers are harassed
in restaurants and expelled from their offices
to catch pneumonia on the sidewalks. You
cannot be sentient and unaware of the risks
of smoking.

The lame answer to all of this is that no-
body had a choice because smoking is addict-
ive and the tobacco companies hid that fact
from the government and from smokers.
First and least important, tobacco is not ad-
dictive as medical science has long defined
addiction. Second, everybody not in solitary
confinement for the last four decades has
known that using tobacco can be habit-form-
ing.

The law is being deformed in other ways as
well. Government suits against the tobacco
companies are designed to remove the de-
fenses that could, justifiably, be asserted
against individual plaintiffs. While many ju-
ries are disinclined to relieve smokers of the
consequences of their own informed choices,
the government can try to avoid that defense
by arguing that it assumed no risk; others
did. But of course the government that au-
thorized the sale of a known dangerous prod-
uct did assume the risk that, under its own
laws, it would have to pay when the risk be-
came a fact. The Justice Department’s suit
would also render irrelevant smokers’ lack
of reliance upon any company statements as
well as the various statutes of limitation.

If that were not enough, the government is
charging a violation of the Racketeer Influ-
enced and Corrupt Organizations law—a stat-
ute enacted to deal with organized crime—to
force the tobacco companies to disgorge
their ‘‘illicit profits.” No wonder President
Clinton thinks the companies will buckle
and settle. Perhaps they ought to countersue
to force the government to pay back its il-
licit taxes.

The Justice Department’s complaint is
only the most recent, and it will be by no
means the last, effort to use litigation to
bludgeon private firms in order to accom-
plish a prohibition that government could
not muster the political support to legislate.
Gun makers are beginning to face the same
problem. Why not sue oil companies whose
gasoline leads to traffic deaths, or fast-food
chains whose products contribute to heart
disease?

The only difference is political. If the prod-
uct is sufficiently unpopular with the politi-
cally correct, massive public propaganda ef-
forts will ultimately make lawsuits possible.
That is what happened here. Yet even Ms.
Janet Reno not long ago told a Senate com-
mittee that ‘‘the federal government does
not have an independent cause of action.”
But the White House insisted, and the attor-
ney general now says she has studied the
matter carefully and—prestol—there is a
cause of action after all.

Law has been warped for political purposes
repeatedly, and never more so than in this
administration. Is there no judge who will
call this case what it is—an intellectual
sham and a misuse of the courts to accom-
plish through litigation what cannot be won
through legislation?

Mr. HATCH. Mr. President, today’s
tobacco lawsuit may be tomorrow’s
beef or dairy industry lawsuit. That is
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why about 100 trade associations, pri-
vate business companies, policy organi-
zations, as well as several Governors,
have voiced their opposition to this
Federal tobacco suit. They understand,
as do I, that big government can be as
harmful as big tobacco.

I ask unanimous consent that a list
of these individuals and organizations
be printed in the RECORD.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

ORGANIZATIONS AND INDIVIDUALS THAT
OPPOSE A FEDERAL LAWSUIT

American Insurance Association, American
Legislative Exchange Council, American
Tort Reform Association, American Whole-
sale Marketers Association, Americans for
Tax Reform, Anchorage Chamber of Com-
merce, Associated Industries of Kentucky,
Bakery, Confectionery, Tobacco Workers and
Grain Millers International Union, Burley
Stabilization Corporation, Business Civil
Liberties, Inc., Business Council of New York
State, California Manufacturers Association,
Cato Institute, Citizens for a Sound Econ-
omy, Citizens for Civil Justice Reform, Civil
Justice Association of California, Coalition
for Legal Reform Member Organizations, Co-
alition for Uniform Product Liability Law,
Coalitions for America, Connecticut Busi-
ness and Industry Association, Convenience
Store Association of Michigan, Council for
Burley Tobacco (The), County Chamber of
Commerce (New York).

Eastman Chemical Company, Empire State
Petroleum Association, Federation of South-
ern Cooperatives, Food Distributors Inter-
national, Food Marketing Institute, Fron-
tiers of Freedom (The Honorable Malcolm
Wallop), Governors: The Honorable Roy
Barnes (Georgia); The Honorable James
Hunt, Jr. (North Carolina;) The Honorable
Jim Hodges (South Carolina); The Honorable
Don Sundquist (Tennessee); The Honorable
James Gilmore (Virginia). Grand Lodge Fra-
ternal Order of Police, Greater Dallas Res-
taurant Association, Gulf Coast Retailers
Association, Harney County Chamber of
Commerce, Hispanic Business Roundtable,
Hispanic Owned Newspapers, Hotel Employ-
ees & Restaurant Employees, Houston Dis-
tributing Company.

Illinois Chamber of Commerce, Illinois
Civil Justice League, Indiana Manufacturers
Association, Indiana Petroleum Marketers &
Convenience Store Association, Indiana Re-
tail Council, Inc., Institute for Research on
the Economics of Taxation, International
Association of Machinists and Aerospace
Workers, International Paper, Mackinac
Center for Public Policy, Manhattan Insti-
tute for Policy Research, Mexican American
Grocers Association, Mexican Legislative
Exchange Council, Michigan Truck Stop Op-
erators Association, Inc., Missouri Council
for Burley Tobacco, National Association of
African American Chambers of Commerce,
National Association of Beverage Retailers,
National Association of Convenient Stores,
National Association of Manufacturers, Na-
tional Association of Wholesale-Distributors,
National Center for Public Policy Research,
National Consolidated Licensed Beverage As-
sociation, National Grocers Association, Na-
tional Korean American Grocers Foundation,
National Restaurant Association, National
Roofing Contractors Association, National
Supermarkets Association, National Tax-
payers Union, National Tobacco Growers As-
sociation, National United Merchants Bev-
erage Association, Inc., Nevada State
A.F.LL-C.I1.0., Nevada State Chamber of
Commerce, New York State Restaurant As-
sociation (Westchester/Rockland Chapter),
Newark, City of.
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Oklahoma Conservative Committee, Petro-
leum Marketers Association of America, Re-
publican National Hispanic Assembly, Rey-
nolds Metal Company, Small Business Sur-
vival Committee, Small Business United of
Texas, South Carolina Association of Tax-
payers, South Carolina Chamber of Com-
merce, Southern Nevada Central Labor
Council, Standard Commercial Tobacco, Inc.,
Tavern League of Wisconsin, Tax Founda-
tion, Texas Association of Business & Cham-
bers of Commerce, Texas Citizens for a
Sound Economy, Texas Food Industry Asso-
ciation, United Food & Commercial Workers,
United States Chamber of Commerce, United
States Hispanic Chamber of Commerce, Uni-
versal Leaf Tobacco Company, Virginia To-
bacco Growers Association, Washington
Legal Foundation, Westvaco, Wisconsin
Manufacturers & Commerce, Wisconsin Mer-
chants Federation, Congressman Robin
Hayes.

Mr. HATCH. Mr. President, if we are
going to solve this problem of tobacco,
we need to face the music in Congress.
We need to pass legislation that will
solve it. One reason why the Hatch-
Feinstein legislation would have
worked is because we believe as high as
it was, at $429 billion, the tobacco com-
panies reluctantly would have had to
agree with it. Therefore, we could have
imposed the free speech articles on
them that would have prohibited them
from advertising, while at the same
time causing them to have to advertise
in a way that would help our youth to
understand the evils of tobacco. That,
we believed, should be done. I still be-
lieve that should be done. It was so
fouled up in the last Congress that we
were unable to get that done.

So I am concerned about the misuse
of the law, to be able to punish any in-
dustry that whoever is presiding in the
Federal Government decides they are
against. I think it is a travesty of jus-
tice, and even though I don’t like to-
bacco and I have never used the prod-
ucts, and even though I think some-
thing certainly needs to be done in this
area, you don’t do it by abusing the
process of law, which I think this ad-
ministration has repeatedly done, time
after time after time. I think, as his-
tory views what has gone on in this ad-
ministration, it is going to have to
come to the conclusion that this is an
administration that has not been dedi-
cated to the rule of law, while it has
been triumphantly pushing the rule of
law upon other nations, hoping they
could have something like we have in
this country.

The fact of the matter is, it is hypoc-
risy, pure and simple. I am very con-
cerned that if we allow our Justice De-
partment to continue to act in this
fashion, we are going to reap the whirl-
wind in this country and there will be
no business that would be safe from the
all mighty power of the Federal Gov-
ernment. There is one thing worse than
big tobacco and that is an unrestrained
big government. That is what this law-
suit is all about. It is a voracious de-
sire to get money in an industry that
should be gotten, but in a reasonably
legal way, basically through legisla-
tion.

CONGRESSIONAL RECORD — SENATE

I hope everybody will look at this
lawsuit for what it is. I hope the courts
will dismiss it so we can get about leg-
islating and doing what we should to
resolve the problems about tobacco use
and misuse in our country.

I yield the floor.

Mr. CRAIG addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Idaho is recognized.

Mr. CRAIG. Mr. President, are we
currently in morning business?

The PRESIDING OFFICER. We are in
morning business.

Mr. CRAIG. I thank the Chair. I ask
unanimous consent that, following my
remarks, Senator DOMENICI may have
10 minutes to speak.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

GOVERNMENT RUN AMOK

Mr. CRAIG. Mr. President, let me
also join with the Senator from Utah
for what I think he spoke very clearly
about: the run amok of Government
and the idea that we are going to craft
public policy through the courts of our
land. I believe that is the fundamental
responsibility of the Congress, both the
House and the Senate. Yet we have
seen this administration and the trial
lawyer community of this country de-
cide that. First, it is tobacco. They are
going to tell the world how to think
and then tell the States and the Fed-
eral Government what the policy ought
to look like. Now they are turning on
the gun manufacturers. I don’t care
where you stand on the issue of guns.
What is wrong in this country is to
suggest that trial attorneys will meet
in the dark of night to decide what
group they are going to take on next,
amass their wealth for the purpose of
making hundreds of millions more, and
then turn to the Congress and say, now
that we have made these findings, go
legislate a policy. I don’t believe that
is the essence of the foundation of our
representative Republic.

———

VALUE OF PUBLIC LANDS

Mr. CRAIG. Mr. President, I came to
the floor today to speak about an event
which happened this past Saturday
that in many States across the Nation
went relatively unnoticed. It was Na-
tional Public Lands Day. It was a time
for all Americans to recognize the
value we have in our public lands and a
time for all of us to give a little some-
thing back by volunteering a Saturday
to lend a helping hand to improve our
public lands.

If you were out and about, you no-
ticed volunteers both in this city on
some of our parkways and across the
area. But across the Nation, over 20,000
volunteers took some of their precious
time. We all know that weekend time
in a busy populace is a precious time
and, by taking it, they performed over
$1 million worth of improvements to
our public lands—from helping con-
struct to simply cleaning up and pick-
ing up.
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In recognition of National Public
Lands Day, I want to spend a few min-
utes today reflecting on the value of
our public lands and on what the future
holds for them.

There are about 650 million acres of
public lands in the United States. They
represent a vast portion of the total
land mass of our continent. However,
most of these lands are concentrated in
the West. Coming from Idaho, I recog-
nize that very clearly. There are some
States where over 82 percent of that
State’s land mass is public. In my
State of Idaho, it is nearly 63 percent
of the entire geography that is owned,
managed, and controlled by the Fed-
eral Government, or by the citizens of
this country.

There can be a great beneficial effect
for our public lands, for all of us. For
starters, there are a great many re-
sources available on our public lands—
from our renewable forests to the op-
portunities to raise cattle on them, to
drilling for oil, to mining for minerals
from the surface. And the subsurface of
our public lands holds a great deal of
resources. We all depend on it for our
lives. Without question, our public
lands have been the treasure chest of
the great wealth of our Nation.

Many of our resources have come
from the utilization of the resource of
the public land. Having these resources
available has afforded not only the op-
portunities I have spoken to but it has
clearly advanced some of our govern-
mental services because most of those
resources reap a benefit to the Treas-
ury, and from the Treasury to our
schools, our roads, and our national de-
fense. All of these resources and their
revenues have helped ease the tax bur-
den on the average taxpayer.

Not only are the taxpayers of our
country rightfully the owners of that
public land, but we, the Government,
and all of us as citizens are bene-
ficiaries of those resources.

Just as important though is the rec-
reational opportunity and the environ-
ment that our public lands offer. Every
day, people hike and pack in the soli-
tude of our wilderness areas, climb
rocks, ski, camp, snowmobile, use their
off-road vehicles, hunt, fish, picnic,
boat, and swim—the list goes on and on
of the level of recreation and expecta-
tions we have coming from our public
land.

Because the lands are owned by all of
us, the opportunity has existed for ev-
eryone to use the land within reason-
able limits. Certainly our responsi-
bility as a policymaker—as I am, and
as are all Senators—in shaping the use
of these lands, I am hopeful that this
year Republicans and Democrats in the
Senate can work together to pass bal-
anced legislation that corrects the
abuses by both debtors and creditors in
the bankruptcy system.

But this partisan attempt to pre-
maturely cut off debate before we even
started to consider this bill does not
bode well for that effort.
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