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But this week I am introducing a bill

that I hope will make some small con-
tribution to addressing a problem that
I and other people have been talking
about for many years. It is a problem
that the recent episodes of school vio-
lence in Colorado and Georgia and
other places around the country have
once again brought to the forefront of
our national debate. It is the problem
that my colleague Dr. BAIRD was talk-
ing about.

Our schools are too big and too im-
personal. Too many of our children
wake up every day and go to schools
that make them feel disconnected and
detached from their teachers, their
parents and their communities. The
goal of my bill that I am introducing,
the Smaller Schools Stronger Commu-
nities Act, is to make our schools
smaller and to help parents, teachers
and administrators and students
strengthen the sense of community
that many of our schools today are
lacking.

My strong feelings about this issue
come from my own experience growing
up in southern Indiana. When I was
growing up in Jackson County, there
were more high schools than there are
today in towns like Tampico and Clear
Spring and Cortland. There were high
schools that local kids attended and
local families supported. These com-
munities were proud of their schools.
Their schools brought people together
and helped keep their towns strong and
vital places to live.

These schools were the hearts of the
communities, and when we consoli-
dated, when school consolidation
forced their high schools to close, it
tore the heart out of these commu-
nities. These high schools along with
thousands of other smaller schools
around America were closed because
for many years educators have followed
the rule that bigger schools are better.
For a long time we all assumed that
bigger schools were better because they
could offer students more courses,
more extracurricular activities, and
could save school districts money.

The statistics on school size show
how dramatically this bigger-is-better
approach has changed the way we edu-
cate our children. In 1930 there were
262,000 elementary, middle and high
schools in America. Today there are
only 88,000 schools. In 1930 the average
school had 100 students. Today’s aver-
age school has 500 students.

Some education experts are now ar-
guing that school consolidation has
gone too far. More and more educators
today believe that our children do bet-
ter academically and socially in small-
er schools that are closer to their
homes and their parents than in the
big schools with thousands of students.
Because many schools have become too
big, they sometimes harm the students
they are supposed to be helping. Many
students in big schools never develop
any meaningful relationships with
their teachers and never experienced a
sense of belonging in their schools.

When I start looking at the issue of
big schools, I was surprised to find that
some of the biggest critics of big
schools are high school principals. The
men and women who run our high
schools, who work with our teenagers
every day, say that schools are too big
and too impersonal. In 1966 the na-
tional association of secondary school
principals released a report criticizing
the bigness of today’s high schools. The
principals recommended that the high
school of the 21st century be much
more student centered and personal-
ized.

Here is what the high school prin-
cipals said: students take more interest
in school when they experience a sense
of belonging. Some students cope in
large impersonal high schools because
they have the advantage of external
motivation that allows them to tran-
scend the disadvantage of school size.
Many others, however, would benefit
from a more intimate setting in which
their presence could be more readily
and repeatedly acknowledged. Experts
have found that achievement levels in
smaller schools are higher especially
among children from disadvantaged
backgrounds who need extra help to
succeed.

A recent study of academic achieve-
ment and school size concluded that
high schools and smaller schools per-
form better in course subjects of read-
ing, math, history, and science. Stu-
dents in smaller schools also have bet-
ter attendance records, are less likely
to get in fights or join gangs. A prin-
cipal of a successful small high school
recently wrote that small schools offer
what metal detectors and guards can-
not, the safety and security of being
where you are well known by the peo-
ple who care for you the most.

The bill that I am introducing, the
Smaller School Strong Stronger Com-
munities Act provides grants to school
districts that want to develop school
size reduction strategy. This bill does
not introduce a new mandate or try to
micromanage local education author-
ity. It simply supports education lead-
ers in school districts who decide they
want to implement a plan to reduce the
size of their school units either
through new building space or through
schools within schools.

I hope this bill will encourage local
school districts to take a look at this
idea and perhaps think about ways
they can make their schools smaller
and to find ways to help students feel
connected again to their schools and
their communities and their parents.
This bill and the academic research I
have been discussing here today make
a very simple point about our schools,
our kids, and ourselves. Our lives are
better when we feel connected to the
people we live and work with.
f
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HEALTH CARE REFORM
The SPEAKER pro tempore (Mr.

WELDON of Florida). Under the Speak-

er’s announced policy of January 6,
1999, the gentleman from Missouri (Mr.
TALENT) is recognized for 60 minutes as
the designee of the majority leader.

Mr. TALENT. Mr. Speaker, I want to
talk about health care tonight, and I
am going to get into some legislative
language. I think it is important that
we do that, because we are going to be
voting tomorrow and the next day on
pieces of legislation that will have as
big an impact on the quality of life of
the American people as anything that
will be voted on this session. And I
think sometimes it is important that
before we vote on bills, we actually
read them and take a look at what
they say. I hope that comes clear in
the course of my discussion this
evening.

Before I get into what may sound to
some people, however, like a bit of a
law school discourse or exercise, I want
to talk about the real impact these
bills are going to have on real people.

There is nothing more important to
the average American and his or her
family than the quality of the health
insurance that they have access to.

We need health care reform in this
country, and we have to keep in mind
that it has two aspects. First and fore-
most, we have to help people who do
not have access to good quality private
health insurance get access to that
health insurance.

Then the second thing we have to do
is ensure once they have access to that
insurance, it delivers for them. When
they get sick, they get the care their
physician says that they need, when
they need it, before they become seri-
ously ill or before they die. But it is
very important that we make certain
that in providing for health care re-
form and providing for accountability
of managed care plans, we do not in-
crease the number of people who do not
have health insurance in the first
place.

Health care reform of insurance is of
no value to you if you do not have the
insurance, and too many people in
America today do not have health care
insurance. Forty-four million people in
the United States do not have health
insurance. One out of every six Ameri-
cans is without health insurance. They
face the risk of illness, they and their
families, without having health insur-
ance.

There is nothing more tragic than
talking to individuals in this situation.
Maybe they have been downsized by a
company, they are working for a small
employer who does not provide health
insurance, they cannot afford it. Maybe
they are 55, 60 years old, retired, but
they are not old enough for Medicare.
Maybe they have a history of illness
and they do not work for a large em-
ployer and they cannot buy health in-
surance on the individual market.

These are our friends and neighbors,
and we need to help them. Eleven mil-
lion of them are children, and 75 per-
cent of the people who are uninsured
work for small businesses or own small
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businesses, or are the dependents of
people who work for or own small busi-
nesses.

That is the first thing that we need
to do with health care reform. We are
going to have an opportunity to do
that tomorrow. We are going to have
an opportunity to pass an accessibility
bill that will open up health insurance
to millions of people who currently do
not have it, and we are going to do that
with a number of things in the bill.
Some of them provide tax relief to peo-
ple so they can better afford health in-
surance on the individual market.

One important provision that I co-
sponsored allows small employers to
pool together in associations, the
Chamber of Commerce, the Farm Bu-
reau, the Psychologist Association.
They can pool together in an associa-
tion. The association can sponsor
health care plans. Then the small em-
ployers can buy those plans for their
employees and they can have health
care, the same way big employers offer
health insurance to their employees
today. We are going to have an oppor-
tunity to vote on that bill tomorrow.

We are also going to have an oppor-
tunity, Mr. Speaker, to vote on the
whole issue of accountability, so that,
again, when people get health insur-
ance, and that is the number one thing,
we ensure that they get the care their
physician prescribes when they need it,
before they get seriously ill, before
they die, and we do that without big
government, without increasing costs
in a way that increases the number of
uninsured. We will have an opportunity
to do that also in the next couple of
days.

Now, in considering how we can hold
HMOs accountable, the problem is this,
and most Americans are familiar with
it. The concern is maybe less what
their insurance covers than the fact
that when they get sick, their HMO
may not provide the coverage they are
supposed to provide. A lot of people
have been in that situation. Other peo-
ple are afraid of being in that situa-
tion.

The best thing to do about that is to
give individuals and their physicians
access to speedy, low cost, internal and
external review before independent
physicians when the plan has denied
their care. So here would be an exam-
ple, and I am going to use this example
several times throughout this discus-
sion, Mr. Speaker.

Let us suppose you belong to a man-
aged care plan or you are a participant
in it. You have a heart problem. Your
cardiologist recommends beta
blockers. That is a drug that will help
clear up the arteries if they are
blocked. The health care plan says no,
you do not need beta blockers. More
conservative treatment is appropriate.

We need to make certain that people
can have access to external review pro-
cedures under those circumstances.
They can appeal, in a low cost, quick,
timely way, to a panel of independent
specialists, cardiologists who are not

controlled by the health care plan, and
those cardiologists decide whether or
not that treatment is medically nec-
essary under those circumstances.

Professionals in any field should be
reviewed by other professionals and
specialists in that field. We can do
that. We are going to have the oppor-
tunity to vote for legislation that does
that.

It may be appropriate to back that
up with liability, limited kinds of li-
ability against the health care plan, to
reinforce that external review proce-
dure. So it the plan does not go along
with the decision of the independent
physicians, they can be sued and they
can be hammered with punitive dam-
ages under those circumstances.

What we want to avoid, Mr. Speaker,
is open-ended liability against employ-
ers in particular and against labor
unions, in addition to against health
care plans, that will jack up the cost of
health insurance by billions of dollars,
moving that money out of health care
and into litigation; moving people out
of treatment rooms and into court-
rooms.

If we pass a bill that does that, Mr.
Speaker, we are going to make the
problem worse instead of better, be-
cause we are going to vastly increase
the number of people in the United
States who are uninsured.

It is my concern that the bill being
offered by my colleagues, Mr. NORWOOD
and Mr. DINGELL, would do exactly
that. I say this with the sincerest of re-
spect for their passion and their dedi-
cation on this issue, but I am con-
cerned that their bill, the Norwood-
Dingell bill, opens up precisely the
kind of liability that will jack up the
number of uninsured in the country by
moving people again out of treatment
rooms and into courtrooms.

The Norwood-Dingell liability provi-
sion is open-ended liability in hundreds
of State courts around the country for
any result that someone claims to be
negative in a health care case, if that
result can be connected in any way to
any aspect of the operation of any
health plan, with unlimited damages,
including punitive damages, for the
employer, for a labor union if it is a
labor-management plan, and for the
employees of the employer and the
labor union, and, in fact, for contrac-
tors or accountants or people associ-
ated with the employer or the labor
union if they assisted in any way in
setting up the health care plan. Again,
it would move billions of dollars out of
treatment, out of health care, into liti-
gation. That is not good for anybody.

So much for my preface, Mr. Speak-
er. I want to get to the language in the
Norwood-Dingell bill. It would be kind
of hard to read it this way, so let me
turn it around.

The Norwood-Dingell bill allows any
cause of action, there it is in bold,
against any person, it does not define
‘‘person,’’ so that means the employer,
it means the health care plan, it means
employees of the employer or the

health care plan, for any personal in-
jury, and they define that to mean a
physical injury or a mental injury, so
it cannot be an economic injury, but
allows a cause of action against any
person for any physical injury that is
connected to or arises from, in connec-
tion with or that arises out of, the pro-
vision of insurance, the administrative
services, or medical services, or the ar-
rangement thereof.

This is not just a cause of action for
the denial of a benefit. It is not just a
cause of action when a health care plan
goes against the treating physician or
the external reviewer. It is much more
broadly written than that. It could not
be more broadly written. It is a cause
of action for any injury arising out of
or in connection with in any way the
operation or arrangement of a health
care plan.

Now, Mr. Speaker, I am a lawyer.
When I read this language, I put my
lawyer’s hat on and I thought, now,
what kind of lawsuits are we going to
see in response to that kind of lan-
guage?

Well, just a couple of what we law-
yers call hypotheticals. They are
hypotheticals in the sense that they
have not actually happened because we
have not actually passed this bill, but
they are the kinds of cases that will be
brought if we do pass this bill.

First the classic case. Let me go back
to my beta blocker example. When
physicians treat clogged arteries, they
have to choose whether to use beta
blockers, which is a drug or a cardiac
cath, a minor surgery or some more ag-
gressive kinds of surgery or treatment.

So, let us suppose that somebody
goes to their cardiologist in a managed
care plan, and the cardiologist decides
to grant a cardiac cath, to prescribe a
cardiac cath, and the plan reviews that
decision by the treating physician and
denies the cardiac cath and, as a result,
some kind of injury arises.

Well, that is a physical injury arising
out of the provision of medical serv-
ices, so clearly a cause of action would
be warranted. But let us suppose that
the plan grants the treating physi-
cian’s decision and allows the cardiac
cath and an injury results. That too is
a physical injury in connection with or
arising out of the operation of a health
plan and you can sue the health care
plan for that.

Or let us assume the health care plan
says look, we do not even want to re-
view this. We are going to let the phy-
sicians prescribe whatever they want,
and go along with that, and a bad re-
sult occurs. Then you could sue the
plan for not reviewing what the physi-
cian does, and that would be a physical
injury arising out of or in connection
with the arrangement of a health care
plan and a cause of action would lie
under the Norwood-Dingell bill.

That cause of action, remember, is
against any person. Not just the plan,
but the employer who purchased the
plan, the restaurant owner, the small
restaurant owner who went out and de-
cided he was going to try to provide
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health insurance to his people and
linked up with a managed care net-
work, or a big employer with a big HR
department and tries to operate these
plans in a conscientious way. You
could sue them. You could sue the em-
ployees of the big employer who helped
set up the plan. You could sue a con-
tractor or consultant that you relied
on. All of these people would be open to
lawsuits for punitive damages in State
courts around the country.

That is a pretty obvious case. Let us
take a different case, again with the
beta blocker example. Let us suppose
that a plan has a quality assurance
plan. Many managed care plans do. So
they go out and they try to make sure
their physicians are up-to-date in all
the latest kinds of medical develop-
ments. So they go out and give semi-
nars on when you use beta blockers and
when you use a cardiac cath or more
kinds of aggressive treatment, and the
physicians go to these seminars.

Then a patient is going to one of
these physicians, and the physician
recommends beta blockers in a par-
ticular case and you get a bad result or
what somebody alleges is a bad result
or a physical injury. Now you can sue
the plan because they were not aggres-
sive enough in recommending cardiac
caths.

But let us suppose the physician rec-
ommends the cardiac cath. Now you
could sue the plan because in the way
it operated its quality assurance plan
they were not aggressive enough in rec-
ommending beta blockers. Or if they
did not have a quality insurance plan
you could sue them for that. Or if they
did not have enough seminars in their
quality assurance plan, you could sue
them for that. Or if they did not re-
quire that the physicians attend all the
seminars, you could sue them for that.
And what would constitute an ade-
quately and properly run quality assur-
ance plan would be determined in State
courts in jurisdictions all around this
country, even though many of these
plans are national plans.

So what a plan that was hired by a
big employer would have to do with re-
gard to quality assurance plans would
differ from one circuit court in one
State to another circuit court in an-
other State. And if they got it wrong,
if a jury believed they got it wrong,
they would be open to unlimited dam-
ages, including punitive damages, and
you could sue the employer and the
employer’s employee as well, although
I will get to that language in a minute.

Let me give one more example, and I
could give hypotheticals with my law-
yer’s hat on all night long. Let us as-
sume a situation where somebody is
having some heart pain or chest pain.
They belong to a managed care net-
work. They try and make an appoint-
ment with the cardiologist. They do
not get in for a week or so, and, as a re-
sult, their condition worsens.

Now they say well, you do not have
enough cardiologists who are close
enough to me so I could get an appoint-

ment. So, again, you sue the plan. You
say you have to have more cardiolo-
gists than this within a certain number
of miles from me, and all the other
plan participants as well.

Again you have the same kind of law-
suit, and again you have the standards
for what is quality care being deter-
mined for national plans in State
courts after the fact in jury delibera-
tions in circuit courts all around this
country. If you get it wrong, why, you
owe punitive damages.

By the way, you can, of course, sue
the people who consulted with you in
determining how much cardiologists
you had to have and the employees you
hired to determine how many cardiolo-
gists you had to have, and all resulting
in billions of dollars being transferred
out of the health care system, out of
the treatment room, into the court
room.

Moreover, Mr. Speaker, not only
would the plan and the employer in
these circumstances be subject to puni-
tive damages, they would not be able
to avail themselves of any malpractice
limits that had been passed in State
statutes, because these actions are not
for malpractice, these are actions for
negligence or whatever the State stat-
ute provided in the operation of the
health care plan.
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So it would not sound, as we lawyers

call it, it would not arise out of a mal-
practice action. Therefore, you would
not be allowed the limits that you
would have in a malpractice action.

Let us go to the liability of the em-
ployer under these circumstances. I
want to say, the bill contains, in a dif-
ferent provision, and I did not have it
all here, a shield for employers from
lawsuits. So the bill does have a de-
fense. It says you cannot sue employ-
ers, except in certain circumstances.

These are the circumstances under
which you can sue the employer or
other plan sponsor, and that, of course,
would include labor unions, in the
event of a labor-management plan. You
can sue the employer or the labor
union for the exercise of discretionary
authority to make a decision on a
claim for benefits; not deny a claim for
benefits, but whenever the employer or
the labor union makes a decision on a
claim for benefits.

So let us go back to the first hypo-
thetical and put a lawyer’s hat back on
again. The case was where the question
was whether the cardiologist would
recommend beta blockers or whether
the cardiologist would recommend a
cardiac cath or some more aggressive
treatment.

If the employer exercises his discre-
tionary authority to deny the care rec-
ommended by the cardiologist, he has
obviously made a decision on claim for
benefits on the exercise of his discre-
tionary authority, and if injury re-
sults, the employer would be open to
lawsuits.

Remember, this includes small em-
ployers, not just big employers. It does

include the big employers, the big na-
tional plans, whose employees by and
large are satisfied with their health
care.

Suppose the employer grants or sus-
tains the benefits and a bad result oc-
curs. Now you can sue the employer
saying, you were negligent in the exer-
cise of your discretionary authority in
sustaining the benefits. You should
have overruled them.

But let us say the employer says, I do
not want to get in this kind of liabil-
ity. I am not going to do anything. I
am not going to be involved in this
process.

In the first place, they could be liable
under ERISA. Under ERISA, the basic
network of laws under which all this
operates, the plan sponsor is supposed
to be a fiduciary. They are supposed to
operate the trust for the benefit of the
participants.

If you explicitly refuse to exercise
your discretionary authority on behalf
of the participants, you have violated
ERISA. But if you say, I am not going
to exercise my discretionary authority,
I am going to let the plan do every-
thing, Mr. Speaker, you have exercised
your discretionary authority not to ex-
ercise your discretionary authority,
and you could be sued for that.

If I was counsel for the employer, I
would say that is the most dangerous
thing of all, because when you get be-
fore a jury, and I am going to bring
this home to real life and real lawsuits
in just a minute, when you get before a
jury, you are going to have to explain
to the jury why you did not care
enough to try and oversee in any way
the operation of your health care plan
when somebody was injured as a result
of that.

That kind of lawsuit is the least in
the liability that the employer faces.
And remember, there are punitive dam-
ages for this. There is no shield in this
bill for the employer against punitive
damages under any circumstances. Re-
member, you could sue the employees
of the employer or the labor union
under these circumstances.

I think you might be able to defeat
this defense in other ways. Again, I
don’t want to get too exotic here with
my hypotheticals, but I think you
could say if an employer hires a health
care plan and does not engage in ade-
quate due diligence, does not look into
enough whether that health care plan
was a good plan, maybe willfully ne-
glects doing that, that is the exercise
of the discretionary authority to hire a
bad plan when you should have known
it was a bad plan, and you should have
known it would result in affecting deci-
sions made on claims of benefits, and
as a result, the entire shield is re-
moved.

Those are the kinds of hard cases
when there is a serious injury to some-
body that makes bad law. Those will be
pushed in every courtroom in the coun-
try.

Let me go over again, and I am going
to wrap this up in a minute, Mr. Speak-
er, but let me go over again what we
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are talking about here, and the dangers
that we are talking about: again, open-
ended liability for employers, labor
unions, health care plans, their em-
ployees, contractors, associations, for
any physical injury that arises or is
connected in any way with the oper-
ation or administration of any health
care plan.

This is going to result in billions of
dollars being spent in litigation, in
avoiding litigation, in settling litiga-
tion that is not going to go to health
care. It is going to result in a diminu-
tion, a lessening, Mr. Speaker, of bene-
fits for individuals who have insurance,
and a vast increase in the number of
people who do not.

The final points. Again, the Norwood-
Dingell bill does not define ‘‘person.’’
So again, anybody can be sued: the
health care plan, the employer, any of
their employees. Employers are going
to have to have directors and officers
liability insurance for their employees
who run human resources operations.
They are going to have to have insur-
ance on their employees, in order to
get health insurance for the employees.

Winning is not everything. This is
very important to understand. If I am
a lawyer and I am representing some-
body who has been hurt, and I do not
criticize lawyers in saying this, they
have an absolute obligation to zeal-
ously represent their client in an at-
tempt to recover whatever they can re-
cover for them if they have been phys-
ically injured. You are going to sue ev-
erybody. You are going to name every-
body, including the employer.

Now, this defense is what we lawyers
call an affirmative defense. So you are
going to be sued in State court, you are
going to raise this affirmative defense
in the answer. When you file your
original papers, you going to say, no, I
was not exercising my discretionary
authority, so under Federal law you
cannot sue me.

Okay, immediately what is called the
interrogatories go out. Immediately
they ask you for every document relat-
ing to how you developed your health
care plan or how you were involved in
this particular decision. After that
they begin the depositions. They will
depose whoever it was, anybody who
was involved in any way or should have
been involved with choosing the health
care plan. Meanwhile, of course, the
legal bills are adding up, because of
course you are having your lawyers
write memos to try and determine
what exactly this means, because these
terms in here are not defined, so thou-
sands and thousands and thousands of
dollars in legal fees are adding up.

Then after the interrogatories and
after the depositions, you file what is
called a motion for summary judg-
ment. In other words, you say to the
court, look, it is evident from the in-
formation we have gathered so far that
you cannot sue me under this bill. Now
you are up to $40,000, $50,000, spent in
legal fees, even if there is not a basis
for claiming that you exercised your

discretionary authority to make a de-
cision on benefits.

How is anybody going to know, be-
cause this is entirely new law? We are
making it up in this bill. Many of these
terms are undefined. Then, if you lose
at that point, and very often a judge
will exercise his discretion not to grant
a motion for summary judgment and
let the case go to a jury, now you are
before a jury, and a jury is making a
judgment about whether you exercised
discretionary authority. So this legal
term here, this aspect of Federal law,
is going to be defined by juries all over
the country.

Mr. Speaker, I talked to some people
who came into my office who owned
restaurants. I am the chairman of the
Committee on Small Business, so I talk
a lot to small business people. Small
business people by and large want good
employees, so they want to shape com-
pensation packages to get good em-
ployees. They are by and large very
distressed that they usually cannot
offer as good health care as the big em-
ployers can because they cannot fash-
ion big pools.

I asked them what would happen,
what they would do if they were faced
with this kind of liability. These were
restaurant owners. The restaurant
business is a business where many peo-
ple who work in that business do not
have health insurance. Many res-
taurant owners do not offer health in-
surance. I asked them what they do.
They said, we will drop the health in-
surance. We cannot open ourselves to
this kind of liability. These are not
wealthy people.

If we talk to people who run big com-
panies, who want their health plans to
be good so people are satisfied because
they have to compete for good employ-
ees, what are they going to do when
their costs start going up? I hope none
of them drop their coverage. At least
the cost of the coverage is going to
have to go up. They are going to have
to reduce the number of benefits. They
are going to have to increase the num-
ber of employees. They are going to
have to pass along costs to their em-
ployees, and they are going to have ac-
cess to poorer quality health insur-
ance.

That is unprecedented liability for
employers. I just reviewed that. Exter-
nal review is useless. The Norwood-
Dingell bill requires resort to external
review in the event of a denial of a
claim. Well, most of the actions I have
just talked about do not involve deny-
ing a claim, so the external review that
I talked about in the beginning that is
the answer to the problem of account-
ability would not even be available. We
cannot go to external review on the
issue of whether a quality assurance
plan was adequate or not.

Also, the bill permits people to avoid
external review when there is injury
suffered before the external review
panel can meet. So if the heart condi-
tion gets worse in the week while you
are waiting for external review, you
can get around it and you can sue.

We ought not to be getting people
out of external review. That is the
right answer. We ought to be encour-
aging people to go into external review
so that physicians are reviewing the
decisions of physicians, not juries or
courtrooms reviewing the decisions of
physicians.

Finally, Mr. Speaker, the liability
provisions in the Norwood-Dingell bill
would apply to private sector employ-
ees, but would not apply to Federal em-
ployees. They would not apply to Con-
gressmen. This is a liability provision
which is supposedly good for people,
but once again, Congress would exempt
itself from the operation of this proce-
dure.

Now, I have talked with some Mem-
bers today. They indicated to me that,
no, they thought well, maybe you
could not sue if you were a Federal em-
ployee. Maybe today you could not sue
the Federal Government, and right
there you have a difference, because
the Norwood-Dingell bill allows you to
sue employers. Under current law, you
cannot sue the Federal Government.

But they have told me, but you can
at least sue the health care plan or the
carrier with whom the Federal Govern-
ment contracts. So they say, well, no,
the Federal employees are excluded
from the Norwood-Dingell bill. That is
true, but that is because they can al-
ready sue their health plans or their
health carriers.

Here is what title V, section 890
107(C) of the Federal regulations say
with regard to actions by employees of
the Federal Government.

It says, ‘‘A legal action to review
final action by the OPM,’’ the Office of
Personnel Management, and you must
go first to the Office of Personnel Man-
agement if you have a claim, ‘‘involv-
ing such denial of health benefits must
be brought against OPM and not
against the carrier or the carrier’s sub-
contractors. The recovery in such a
suit shall be limited to a court order
directing OPM to require the carrier to
pay the amount of benefits in dispute.’’

So under current law, which would
not be changed by the Norwood-Dingell
bill, Federal employees cannot sue
their carriers, Federal employees can-
not sue the Federal Government, but
under this provision, employers, pri-
vate employers, would be subject to ac-
tions.

Mr. Speaker, this does not have to be
all or nothing at all. We do not have to
go on with the current system, where
people have rights, supposedly, under
health care contracts, but no effective
way of enforcing those rights. We can
have accountability. We can do it
through tightly-written, low-cost, eas-
ily accessible external review proce-
dures where physicians are reviewing
the decisions of other physicians. We
can back that up with liability, in
cases where the external review process
is ignored or where it is fraudulent or
where it is frustrated.

The least we need to do with the Nor-
wood-Dingell bill is to make clear that
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liability against the employer is strict-
ly limited to cases where the employer
directly participated in the denial of
benefits. We need to make clear that
punitive damages are strictly limited
or not allowed. We need to require ex-
haustion of external review.

We need to be certain that where we
allow quality of care actions, we make
clear in the law what quality of care is,
so that people know what the law is
and can set up their health care plans
accordingly, and we do not have that
judgment being made in State courts
around the country.

The reason, again, is because all of
this makes a difference to real people
who are really confronted with illness
and the threat of illness. There are too
many people in the United States
today, Mr. Speaker, who do not have
health insurance, and most of them do
not have health insurance because it
costs too much. Every time we increase
the cost of health insurance, it means
more and more people are not covered.
Patient protections do not help you if
you do not have insurance.

We have the chance in the next cou-
ple of days to pass good bills to in-
crease accessibility, to increase the
availability of private health insurance
to people who do not have it, good pri-
vate health insurance to these employ-
ees of small employers. We have the
chance to hold HMOs accountable to
get people in treatment rooms where
they ought to be, not at home ill and
untreated, and not in courtrooms after-
wards, after they become seriously ill.

We can do these things. We have that
opportunity. I want to close by saying
that I welcome the fact that the bills
have come this far. There are many
competing factions in this House, and
it is because of the passion and the en-
ergy of those factions that we have a
bill and we have the opportunity to
vote on it.

I have been working intensively on
this for 2 years. I have wanted to see
this day come. I am glad we have this
opportunity. But let us not do some-
thing that will hurt the very people
that we are trying to help. Let us not
punish the employers and the small
employers in this country and their
employees by driving up the cost of
health insurance to them in a way that
is not necessary to ensure the kind of
accountability that we all seek in the
health care system.
f

b 2030

GENERAL LEAVE
Mr. GREEN of Texas. Mr. Speaker, I

ask unanimous consent that all Mem-
bers may have 5 legislative days within
which to revise and extend their re-
marks and include extraneous material
on the subject of the special order by
the gentleman from Iowa (Mr. BOS-
WELL).

The SPEAKER pro tempore (Mr.
WELDON of Florida). Is there objection
to the request of the gentleman from
Texas?

There was no objection.
f

TEXAS’ EXPERIENCE WITH MAN-
AGED CARE REFORM: A MODEL
FOR THE NATION

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 6, 1999, the gentleman from Texas
(Mr. GREEN) is recognized for 60 min-
utes as the designee of the minority
leader.

Mr. Speaker, I want to thank you and
also thank our minority leader for al-
lowing me to have this second hour to-
night and follow the gentleman from
Missouri. Obviously, I agree with the
gentleman from Missouri (Mr. TALENT)
because Missouri has been the ‘‘Show
Me State’’ all of my life, and for the
next hour from Texas we are going to
show him why he is wrong in his state-
ments.

Mr. Speaker, I would like to first
talk about that in the last 2 years in
Texas we have had basically the same
law that we are trying to pass here to-
morrow and Thursday, and the exam-
ples offered by the gentleman from
Missouri just do not hold water, at
least they have not in the State of
Texas.

First a little background. Before I
was elected to Congress, I actually
helped manage a small business in
Houston, a printing business. One of
my jobs in that business was to shop
for our insurance and to make sure our
13 or so employees had adequate cov-
erage, because our company was under
a union contract and we could buy it
from the union benefit plan or buy on
our own if it was either equivalent or
better, and so we did that.

And having experience of shopping
for a number of years for insurance as
both a manager and one who had to
make sure we also paid the bills at the
end of the week so we could afford it, I
bring that kind of experience of a small
business, even though I do not serve on
the committee.

The other thing I would like to men-
tion, the gentleman talked a great deal
of time about threats of suits for em-
ployers, and it is not in the intention
of myself or the sponsors of the Nor-
wood-Dingell bill that employers will
be responsible unless they make those
medical decisions. I have offered in my
own district and even here in Wash-
ington to the National Association of
Manufacturers, give me the language
and we will sponsor it as an amend-
ment to make sure that employers are
not held liable unless they are putting
themselves in the place of a health care
provider or health care decision-maker.
That is saying to their employees, No
you cannot do this or you cannot do
that.

Again, having been a manager, I
know that sometimes employers and
businesses can afford a Cadillac plan
that pays for a lot. Sometimes they
can only afford a Chevy plan that does
not pay as much. But just so they are
getting what they are paying for, for

their employees; and that is what I
think the managed care reform and
HMO reform issue is about and it has
been about for the last 2 years.

Let me follow up too, the gentleman
had mentioned that this bill does not
cover Federal employees. Well, right
now as a Federal employee or as a
State government employee, we have
the right to sue our insurance com-
pany. We have the right under our
plan. All we are trying to do with this
bill is to provide to all the other Amer-
icans some of the same rights as Mem-
bers of Congress have. And also it cov-
ers the Federal insurance plans, wheth-
er it be BlueCross or whatever other
plans, because there are so many of
them that the consumer would have
the right to go to the courthouse ulti-
mately.

So there was a lot of things the gen-
tleman said during his time; and hope-
fully during the next hour we will hear
a lot of folks who have real-life experi-
ences from the State of Texas, because
we have had a Patients’ Bill of Rights
under State law for over 2 years, and it
only covers insurance policies that are
licensed by the State of Texas.

That is why we have to pass some-
thing on the Federal level, because 60
percent of the insurance policies in the
district I represent come under ERISA,
come under Federal law. Even though
the State of Texas 2 years ago passed
these very same protections, we have
to do it on the Federal level to cover
the citizens of Texas who do not come
under the State insurance policy.

In fact, this next hour hopefully we
will have a lot of folks, and people who
like to hear Texas accents will hear
them for the next hour, because we will
talk about the Texas experience with a
little bit of help from some of our
Texas colleagues and some from other
parts of the country.

Mr. Speaker, let me address some of
the issues. The insurance industry and
managed care organizations and HMOs
have been repeatedly trying to scare
the American people saying the bill
that we are going to vote on, the Nor-
wood-Dingell bill, would dramatically
raise premiums and force employers to
drop health insurance. I even heard one
of the special interest groups say that
this number would be as high as 40 per-
cent.

Mr. Speaker, once they have spread
all of this inaccurate information, let
me give the experience that not only
we have in Texas but also from the
Congressional Budget Office. The Con-
gressional Budget Office is a non-
partisan agency. They analyzed the Pa-
tients’ Bill of Rights and said that the
best they could determine, that the
cost to the beneficiaries under the Pa-
tients’ Bill of Rights may cost $2 a
month. That is less than the cost of a
Happy Meal to provide fairness and
protection and accountability.

But in the State of Texas, even if one
does not agree with the Congressional
Budget Office, and sometimes I dis-
agree with their estimates, we need to
look at real-life experience for the last


		Superintendent of Documents
	2015-06-01T08:23:11-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




