
CONGRESSIONAL RECORD — SENATE S14517November 10, 1999
Over the course of the summer, the

Tatanka crew earned its reputation as
a team that could be depended upon to
get its job done quickly and effec-
tively. Based upon its outstanding per-
formance ratings and the respect it
earned from other highly regarded Hot-
shot crews, Forest Service officials ex-
pect the team to attain National Type
1 status—the highest rating a fire-
fighting team can receive—before the
2000 fire season, a full year ahead of
schedule.

Mr. President, I am very proud of the
accomplishments of this crew. Forest
fires are dangerous and unpredictable,
and fighting them is one of the most
difficult, physically-exhausting jobs of
which I know. Firefighters spend days
deep in forests and far from possible
help, digging fire lines and cutting
trees to keep fires from spreading. In
just one year, the Tatanka team has
met these challenges head-on, and
shown that it is equal to the toughest
challenges our nation has to offer. I
want to offer my congratulations to all
of those who served on the team. I am
sure that they will have an outstanding
future.
f

OPPOSITION OF EFFORTS TO
BLOCK THE DEPARTMENT OF
JUSTICE’S RECENT ENFORCE-
MENT ACTION
Mr. LIEBERMAN. Mr. President, I

rise today to speak briefly about an
issue which has surfaced recently in
the national press, and now arises with
regard to the remaining appropriations
bills before us. On November 3rd, the
Justice Department filed seven law-
suits on behalf of EPA against electric
utility companies in the Midwest and
South. The lawsuit charged that 17
power plants illegally polluted the air
by failing to install pollution control
equipment when they were making
major modifications to their plants.
This action is one of the largest en-
forcement investigations in EPA’s his-
tory, and seeks to control pollution
which contributes to degraded air qual-
ity throughout the Northeast. I have
recently learned that some of the de-
fendants may be seeking relief from
this enforcement action by adding a
rider to one of the remaining appro-
priations bills. I am speaking with my
colleagues here today in strong opposi-
tion to this effort. To seek relief for
pending violations of federal law
through a rider without any congres-
sional hearing, debate, or voting
record, is utterly inappropriate. It un-
dermines the democratic process which
is constitutionally guaranteed to
American citizens, and to the states
which have similar cases pending.

The alleged violations are extremely
serious. Congress has long recognized
the need to control transported air pol-
lution. Provisions to study and address
the issue have been included by major
amendments to the Clean Air Act. Yet
the problem still remains and the sta-
tistics are staggering. They dem-

onstrate just how much older, Mid-
western powerplants contribute to air
pollution in the Northeast. For exam-
ple, one utility in Michigan emits al-
most 6 times more nitrogen oxides
than all the utilities in the entire state
of Connecticut. Ohio power plants
produce nearly 9,000 tons a day of sul-
fur dioxide, which directly contributes
to acid rain. One single plant in Ohio
produces as much nitrogen oxide as all
of the plants in the state of New York.
Approximately 67 million people east
of the Mississippi River live in area
with unhealthy levels of smog. EPA es-
timates that every year that imple-
mentation of regional pollution con-
trols are delayed, there are between
200–800 premature deaths, thousands of
additional incidences of moderate to
severe respiratory symptoms in chil-
dren, and hundreds of thousands of
children suffering from breathing dif-
ficulties. Now these polluting power
plants want special relief during the
court’s review.

The alleged violations result from a
portion of the Clean Air Act that many
refer to as the ‘‘grandfathering’’ provi-
sions. When the Clean Air Act was
amended in 1970 and 1977, there were
two categories of requirements: those
for existing power plants, and those for
new sources. At the time, most people
envisioned that the older coal burning
plants would soon be retired, making
the additional controls for old plants
unnecessary. Instead, the life span of
older coal fired plants has been ex-
tended by modifications to their facili-
ties. Many of the older coal fired plants
have stayed around for three decades;
and coal power plants are now the larg-
est industrial source of smog pollution.
Of the approximately 1,000 power
plants operating today, 500 were built
before modern pollution control re-
quirements went into effect.

Although the Clean Air Act did ex-
empt older plants from the new stand-
ards, it required that the plants meet a
test of ‘‘prevention of significant dete-
rioration’’ to protect the public when a
plant undertook a major modification.
Although the definition of ‘‘major
modification’’ has been debated, Sec-
tion 111 of the Clean Air Act clearly
states that a modification means ‘‘any
physical change . . . which increases
the amount of any air pollutant emit-
ted by such source or which results in
the emission of any air pollutant not
previously emitted.’’ What is at stake
in the recent enforcement action is the
question of whether the power plants
undertook major modifications with-
out installing state of the art pollution
controls, in violation of this Clean Air
Act requirement.

Mr. KERRY. Will the Senator yield
for a question?

Mr. LIEBERMAN. Certainly.
Mr. KERRY. I understand from some

of the publicity around a similar suit
filed by the New York Attorney Gen-
eral that some of the modifications
being made to power plants were sig-
nificant. For example, one company al-

legedly replaced a reheater header and
outlet, a pulverized coal conduit sys-
tem, the economizer, and casing insula-
tion. While it is impossible to judge
any of these types of modifications
without additional information, it cer-
tainly seems like utilities created a
loophole in the law to essentially re-
build the system without considering it
as a major modification. Would a legis-
lative rider on this issue essentially
pre-judge the court’s findings as to
whether the modifications undertaken
at the plant are indeed ‘‘major’’?

Mr. LIEBERMAN. Yes. With this
rider, Congress would be substituting
its opinion for the factual and legal
analysis by the court. There will be no
opportunity for expert opinions to be
heard. In fact, I understand there may
even be discussions about trying to add
rider language which would allow
modifications which would result in
significant increases in emissions, by
basing them on a unit’s potential to
emit pollution. This change is a signifi-
cant departure from the current law,
which requires that pollution controls
be included when plants are making
modifications that cause emissions to
increase. For example, a plant’s poten-
tial to emit pollution may be at 10
tons, while it actually emits 7. The test
has been that if modifications are made
that raise emissions above the 7 tons,
pollution controls are required to be
instituted. Since the potential emis-
sions are often much greater than ac-
tual emissions, actual emissions have
been the threshold to trigger public
health protections. A rider that would
seek to allow modifications to go for-
ward would give utilities a license to
continue to pollute our air while the
enforcement action is pending. In its
worst form, it would also ‘‘pre-judge’’
the court’s determination on these
matters. These are major reasons why
I oppose using a rider to address this
issue. It makes no sense for Congress
to make a statement on this complex
issue with no opportunity for public de-
liberation. I yield back to my colleague
from Massachusetts.

Mr. KERRY. I understand that some
suggest that it would be impossible to
achieve new pollution standards be-
cause of technological limitations. I
would like to address that point.
States in Northeast have already taken
steps to reduce pollution to comply
with Clean Air Act requirements, in-
cluding instituting major controls on
these older power plants ed plants.
Northeast Utilities has spent $40 mil-
lion in the last 8 years to reduce fossil
plant emissions. In a July 31, 1998 let-
ter to Administrator Browner, North-
east Utilities wrote that ‘‘in our expe-
rience the Merrimack Station selective
catalytic reduction technology is effec-
tive in removing NOX, can be installed
fairly quickly, and the installation has
minimal impact on the availability of
the generating unit.’’ Other companies,
including Pacific Gas & Electric and
Southern Company have made similar
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investments at plants in Massachu-
setts. While these are only a few exam-
ples, the experience of these companies
is echoed by others. Real world experi-
ence bears out the fact that solutions
are available and are cost effective. It
is also interesting to note that the
Tennessee Valley Authority, which is
the subject of the enforcement action,
recently announced plans to imple-
ment state of the art ozone controls.
The solutions are out there, and as
utilities in New England have dem-
onstrated, when there is a will there is
a way.

I would like to address what is, in my
opinion, the fundamental problem with
this rider. These power companies and
our Department of Justice have a legal
dispute, and that dispute should be set-
tled through the legal process. I under-
stand that some of the defendant com-
panies, and some in the Senate, may
feel that the Environmental Protection
Agency and the Department of Justice
are being overzealous in pursuing this
enforcement action or that there are
politics at play here. I respectfully and
strongly disagree, and I urge my col-
leagues to disregard such rhetoric. It
has been estimated that as many as
1,000 people each year die in Massachu-
setts from air pollution from power
plants, automobiles and other sources.
And, in particular, emissions from
coal-fired plants, the dirtiest of which
are outside my state, cause high levels
of ozone, which increases the incidence
of respiratory disease and premature
aging of the lungs. Acid deposition
from sulfur can severely degrade lakes
and forests. Mercury, which is highly
poisonous, accumulates in fish locally.
In other words, there is a very real cost
to this pollution. Indeed, for some, the
price they pay is their very health and
well being. I can accept that some of
my colleagues may feel that the De-
partment of Justice or the Environ-
mental Protection Agency is pursuing
a flawed legal argument, but I cannot
accept that the people who are alleging
harm, who are paying the price for this
pollution, should be denied their day in
court. The Department of Justice
should not serve at the pleasure of Con-
gress and defendants with the power in-
fluence Congress, it should serve the
law and the people. I yield to my col-
league Senator LIEBERMAN.

Mr. LIEBERMAN. Thank you. Cer-
tainly, many of our constituents have
concerns about how cost and service
delivery would be implicated under any
enforcement action. If the court were
to impose fines and injunctive require-
ments which would force power compa-
nies to go out of business, I think we
would all join in opposing that out-
come. Yet time and again, we hear
claims that such dire outcomes will
occur when we ask companies to com-
ply with the law. But the evidence
shows that environmental goals are
being met without sacrificing eco-
nomic growth. In this circumstance, I
believe the Department of Justice and
EPA have been clear that their objec-

tive, if the violations are found to have
occurred, is to require that the utili-
ties make appropriate investments in
pollution control. In fact, EPA has a
demonstrated record on the kind of
remedy it has sought in a similar case
that involved another segment of in-
dustry.

EPA recently undertook a similar en-
forcement action against the paper and
pulp industry for similar major New
Source Review violations. After look-
ing into the paper and pulp sector as
part of its Wood Products Initiative,
the EPA found New Source Review vio-
lations at roughly 70–80 percent of the
facilities it investigated. Through its
enforcement action, EPA was able to
work with industry to generate emis-
sion reductions as high as 500 tons of
volatile organic compounds. However,
these enforcement actions did not re-
quire that controls be put in all at
once. Rather, a schedule was created to
phase in controls so that the pollution
controls were instituted in a way that
protected the public without crippling
the industry. It is disingenuous to
argue that we need a preemptive rider
to protect against what the outcome of
the pending enforcement action might
be. There is a history of enforcement
decisions which demonstrate that the
courts secure remedies that protect the
public’s interest, and that EPA has had
a willingness to work with industry to
that end.

Fundamentally what we are address-
ing here is a matter of fairness. Right
now utilities in Southern and Mid-
western states emit over 4.5 times
more nitrogen oxides than utilities in
the Northeast. A study by the North-
east States for Coordinated Air Use
Management found that northeastern
states will have to pay between $1.4
and $3.9 billion for additional local con-
trols to reduce ozone pollution if six
upwind states fail to implement needed
controls. I notice that my colleague
from Vermont is here. I yield the floor
for him to offer some remarks about
how the equity issue is particularly im-
portant within a deregulated market-
place.

Mr. JEFFORDS. I thank my distin-
guished colleague from Connecticut for
his acute remarks. He is quite right: at
root, this is a question of equity, and it
is a question of fundamental impor-
tance in a deregulated power market.

The Nation’s dirtiest power plants
have abused loopholes in federal law to
dirty our air, pollute our lungs, and
kill our most vulnerable citizens. With
one set of loopholes about to close,
these power plants now seek to create
new ones.

These power plants have exploited
the law for nearly 30 years. Now, EPA
is exposing their effort for what it is: a
blatant violation of the public trust. In
response, these dirty polluters are
pushing appropriations riders that
would justify and permanently extend
their unlimited ability to pollute.

Haven’t these power plants done
enough damage already? Isn’t it

enough that they have been allowed to
pollute 10 times more than our plants
in the Northeast for years and years?
Couldn’t they now apply the same pol-
lution control equipment that our
plants in the Northeast employ?

The problem is growing even worse
with the deregulation of electricity
markets. In the five years since deregu-
lation of the wholesale electricity mar-
ket, increased generation at coal fired
power plants has added the equivalent
of 37 million cars worth of smog to our
air. These power plants are now seek-
ing to permanently extend their unfair
advantage.

We need a level playing field. The na-
tion’s dirtiest power plants should not
be able to exploit loopholes in federal
law at the expense of the rest of the na-
tion. We need to pass laws to clean up
our air, not make it dirtier. I strongly
oppose any attempt to make it easier
for the nation’s dirtiest power plants
to continue their excessive pollution.

Mr. MOYNIHAN. Mr. President, I
want to thank my colleagues for voic-
ing their justified concerns on this im-
portant issue. I understand that there
is the potential for language to be
added to one of the remaining appro-
priations bills that would interfere
with the efforts of a number of states
to seek relief from dangerous air pollu-
tion they receive from a number of
large coal-burning facilities which may
have violated the Clean Air Act.

As Senator LIEBERMAN has explained,
a number of coal-burning facilities
were ‘‘grandfathered,’’ exempting them
from pollution control requirements.
Congress believed that utilities would
soon retire these older plants. The
grandfathered facilities were given per-
mission to proceed with routine main-
tenance, but any major modifications
would be subject to review. It now ap-
pears that a number of these facilities
did circumvent the law by increasing
generating capacity without installing
the appropriate pollution control tech-
nologies.

Now, it appears these same facili-
ties—after receiving notification that
New York and potentially other states
intend to sue for these violations of the
Clean Air Act—may, once again, cir-
cumvent the law by encouraging the
adoption of a rider which would inter-
fere with these lawsuits. Any effort by
implicated utilities to thwart efforts of
States to obtain injunctive relief,
which States could use to mitigate
damage which has already occurred, is
inappropriate.

Throughout my career, I have been a
strong proponent of allowing the
Courts to do their work without inter-
ference of politics—indeed, that was
the intent of the Framers of the Con-
stitution. Madison and Hamilton elo-
quently explained the importance of a
balance of powers in The Federalist Pa-
pers. The Framers of the Constitution
presumed conflict. The Constitution
assumes self-interest. It carefully bal-
ances the power by which one interest
will offset another interest, and the
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outcome will be, in that wonderful
phrase of Madison, ‘the defect of better
motives.’

The States must be allowed to pro-
tect their rights. I should think that
any Member of this body ought to defer
to the courts before which this issue is
now being placed.

Mr. LEAHY. Mr. President, I want to
join my colleagues in voicing my
strong objection to a rider that I un-
derstand may be attached to one of the
remaining appropriations bills. The
rider would block all or part of an on-
going federal environmental enforce-
ment action. If what I hear is true, I
am troubled on several levels. First, I
think that it would set a very dan-
gerous precedent for Congress to at-
tempt to squash Federal enforcement
actions of any kind. The procedures for
testing and appealing the appropriate-
ness and reach of enforcement actions
through the court system and under
the Administrative Procedures Act are
well established. These procedures do
not include a back door, last minute
‘‘Hail Mary pass’’ by Congress using a
rider to an appropriations bill as the
vehicle. In this instance, someone does
not like an environmental enforcement
action. If we do it here, will we attach
something to appropriations bill to
stop antitrust enforcement actions?
How about price fixing cases? Where
would this type of meddling cease?

What we may be seeing with the fil-
ing by EPA and DOJ is an enforcement
action that has hit the bull’s eye dead-
on. And now utilities who may have
crossed the line are pulling out all the
stops to thwart the action.

Let’s not kid ourselves about what is
at stake. Many of us have drafted and
introduced legislative proposals to ad-
dress power plant pollution. We have
turned up the heat, and the industry
has taken notice. Further, the debate
over electric utility restructuring is
starting up again in the House of Rep-
resentatives and the Senate. While
there are substantial economic benefits
possible under restructuring, Congress
should also address environmental con-
sequences of deregulation. In order to
alert the Senate leadership of this im-
portant issue that has so far been ig-
nored in the restructuring debate, I
have asked my colleagues to join me in
sending a letter to the Senate leader-
ship requesting that the Senate include
a provision to eliminate the grand-
father loophole for older power plants.
My colleagues from Connecticut and
New York certainly knows the history
of the Clean Air Act more than any of
us. Senator LIEBERMAN, how do you see
this enforcement action affecting the
Clean Air Act loophole?

Mr. LIEBERMAN. I thank my col-
league from Vermont. As you have ar-
gued in the past, the 1970 Clean Air Act
Amendments assumed that one of the
major sources of these pollutants—
older power plants—would be retired
and replaced with cleaner burning
plants. Unfortunately, this has not
happened. The average power plant in

the United States uses technology de-
vised in the 1950’s or before. The EPA–
DOJ enforcement action is now alleg-
ing that many of these generating
units have been modified and are no
longer entitled to their grandfathered
status.

Mr. LEAHY. And, I think we are
making a fair statement in saying that
these grandfathered power plants will
enjoy an important competitive advan-
tage under restructuring because they
do not have to meet the same air qual-
ity standards as newer plants. Many of
these grandfathered plants are cur-
rently not running at a high capacity
because demand for their power pro-
duction is limited to the size of their
local distribution area. Under restruc-
turing, the entire nation becomes the
market for power and production at
these grandfathered plants and their
emissions will increase. Deregulation
of all utilities will drive a national
race to capture market share and prof-
it through producing the cheapest
power.

Some or all of the rider may apply to
plants operated by the Tennessee Val-
ley Authority (TVA). What do we know
about TVA’s fossil fired power plants
in Tennessee, Kentucky, and Alabama?
Fifty-eight of 59 units are grand-
fathered, with the average startup year
being 1957, 13 years before the Clean
Air Act was passed. The average elec-
tricity prices for the TVA states are
6.03 cents in Tennessee, 5.58 cents in
Kentucky, and 6.74 cents in Alabama.
The average price nationally in 1997
was 8.43 cents. TVA sells some of the
cheapest electricity, in part, because it
is operating these old, subsidized
grandfathered plants. In a deregulated
national market, will TVA be competi-
tive? The answer is yes.

TVA-wide in 1997 the 59 units emitted
98.5 million tons of CO2, nearly 5% of
the U.S. total for power plants. If the
TVA plants were all in one state that
state would rank sixth in CO2 emis-
sions. In 1997, the TVA plants emitted
808,500 tons of acid rain producing SO2.
If the TVA plants were all in one state
that state would rank fifth in SO2
emissions. Unfortunately we do not
have comparable data for ozone pro-
ducing nitrogen oxide emissions or for
emissions of toxic mercury, but I think
my point on emissions is made. We
should not be looking for a way to un-
fairly exempt TVA or other grand-
fathered plants from environmental
regulations, rather we need to be look-
ing for the best ways to bring these old
plants up to date with current tech-
nology.

Again, I want to thank my colleagues
for their conviction on objecting to
this rider. Congress needs to close the
grandfather loophole, not attempt
backdoor ways to thwart the will of
the prior Congresses that enacted the
Clean Air Act of 1970, and the amend-
ments to it in 1977 and 1990.

Mr. LAUTENBERG. Mr. President, I
would like to join my colleagues in ex-
pressing concern about the language

that would interfere with enforcement
actions against several power compa-
nies. Here we have an excellent exam-
ple of why we should not be addressing
complex, controversial matters in last-
minute amendments to spending bills.
The proponents of the language assert
that they have no interest in inter-
fering with the EPA–DOJ enforcement
actions. In fact, the language they
have been circulating would wreak
havoc on the enforcement actions. The
proponents assert that they are inter-
ested merely in allowing routine main-
tenance to occur, but in fact their lan-
guage makes no mention of routine
maintenance. The proponents assert
that their language would have no im-
pact on the environment, but in fact
their language would allow increases in
actual emissions. They also raise the
specter of drastic effects to the power
industry, which we have not seen in
other industries that faced similar en-
forcement actions.

At the very least, we should all agree
that this issue is sufficiently com-
plicated and controversial, and its im-
pacts on public health profound
enough, that it deserves to be worked
out in the authorizing process. It is for
problems like this that we have au-
thorizing committees, such as the En-
vironment and Public Works Com-
mittee on which I sit, and before which
I am sure the proponents would find a
sympathetic audience. It is in the day-
light of the authorizing process, where
we can hear from expert witnesses,
where we can have public markups, and
where we take the time to untangle
and properly resolve these types of
issues, that we should address this
issue.
f

TEN-YEAR ANNIVERSARY OF THE
FALL OF THE BERLIN WALL

Mr. KYL. Mr. President, as we work
through the final days of the legisla-
tion session, we are apt to become
mired in the details of our work. We
can lose sight of the special oppor-
tunity we have, as legislators, to rep-
resent our fellow citizens and to con-
duct the business of a democratic soci-
ety in the Nation’s Capital.

In this spirit, I wish to draw the Sen-
ate’s attention to a very special anni-
versary one that I hope can inspire us
to bring our efforts renewed apprecia-
tion for our blessings—and our duties—
as legislators in the greatest democ-
racy in human history.

Ten years ago yesterday, the
starkest symbol of human bondage in
this century—the Berlin Wall—shook,
cracked, and then collapsed. To be
sure, it took time for all of it to by
physically dismantled. Sections of it
still stand, left as symbols all at once
of man’s capacity for evil and his insa-
tiable drive to be free. But in one mag-
nificent moment 10 years ago, without
a shot being fired, people who had only
known cold war captivity crossed the
line and became free.

They were helped across by many
hands: by the American people who
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