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tourism, and who struggle to avoid the
dark influences of the narcotics threat.

I want to be sure we are doing our
transit zone missions effectively and
competently. I appreciate the difficult
task of foreign investigations and
interdiction, and appreciate the daily
efforts of the Customs Service, Coast
Guard, Drug Enforcement Administra-
tion, Department of Defense, Depart-
ment of State, and our international
allies. The mission is an important one
and deserves our serious attention and
sustained effort.

————

WTO APPELLATE BODY DECISION

Mr. BAUCUS. Mr. President, two
weeks ago, the World Trade Organiza-
tion’s Appellate Body issued a decision
affirming a Dispute Settlement Panel
opinion from last December that ruled
that the United States’ imposition in
July 1999 of restrictions on imports of
lamb meat under Section 201 of the
Trade Act of 1974 was inconsistent with
our obligations under the WTO’s Agree-
ment on Safeguards. The December
Panel decision was so obviously wrong
in virtually every respect that omne
would have expected the Appellate
Body to reverse the panel and recog-
nize the U.S. International Trade Com-
mission’s decision for the well-rea-
soned and balanced determination that
it was. Instead, the Appellate Body has
once again taken it upon itself to sub-
stitute its judgment for the ITC’s. This
is a continuation of a troubling trend,
in which WTO dispute settlement pan-
els and the Appellate Body fail to give
adequate deference to expert adminis-
trative bodies that have carefully re-
viewed the facts. This kind of decision
risks eroding U.S. support for the
WTO’s dispute settlement procedures.

While there is a lot not to like in the
Appellate Body’s decision, I am par-
ticularly outraged by the Appellate
Body’s conclusion that the ITC erred in
concluding that lamb farmers, ranch-
ers, and commercial feeders are prop-
erly part of the domestic industry for
purposes of determining injury and
threat of injury. The Appellate Body
concluded that growers and feeders
produce a product—live lambs—that
cannot strictly be considered ‘‘like”
lamb meat within the meaning of the
WTO Safeguards Agreement, and by
implication, under Section 201 of the
Trade Act of 1974; according to the Ap-
pellate Body, only packers and proc-
essors produce a ‘‘like” product. Had
this been an antidumping or counter-
vailing duty decision, such a conclu-
sion would have precluded lamb grow-
ers and feeders from petitioning for re-
lief along with packers and proc-
essors—a notion that I find intolerable.
Fortunately, Section 201 and the Safe-
guards Agreement give standing to pro-
ducers of both ‘like” and ‘‘directly
competitive’” products, and the Appel-
late Body’s opinion appears to leave
open the possibility that lamb growers
and feeders could properly be counted
as part of the domestic industry on the
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grounds that live lambs are ‘‘directly
competitive with,” as opposed to
“like,” lamb meat.

The WTO will lose all credibility if
growers of agricultural products are
disqualified from petitioning for relief
when massive imports of food products
create oversupplies and cause domestic
price levels to plummet. Thousands of
families in my home state have a long
history of sheep ranching. Sheep ranch-
ers and farmers are the very heart of
the U.S. industry producing lamb
meat, and the WTO needs to recognize
such basic economic realities.

Predictably, the government of Aus-
tralia and New Zealand, which brought
the WTO appeal, have already called
for the United States to immediately
terminate the U.S. import relief pro-
gram in response to the Appellate
Body’s decision. As bad as the Appel-
late Body’s decision is, I believe that it
is clear that it does not require termi-
nation of the United States’ import re-
lief program for the lamb industry. I
am today calling on U.S. Trade Rep-
resentative Robert Zoellick to reject
Australia and New Zealand’s demands
and instead invoke the procedure pre-
scribed by Section 129 of the Uruguay
Round Agreements Act. Ambassador
Zoellick should promptly request the
ITC to provide him with an advisory
report on whether it believes that its
original decision can be brought into
compliance with the Appellate Body’s
decision. If that advice is affirmative, I
hope and expect that Ambassador
Zoellick will take the further pre-
scribed step of asking the ITC to issue
a revised determination in conformity
with the Appellate Body’s decision.

The period of relief originally pro-
claimed by President Clinton is sched-
uled to run through July of next year,
and I am confident that the ITC will be
able to revise its original determina-
tion so that this badly needed relief
can run its course. In the meantime, I
call upon President Bush—whose own
home state is the United States’ larg-
est producer of lamb—to direct USDA
and other agencies to redouble their ef-
forts to see that the industry gets the
full measure of assistance that it was
promised as part of the import relief
package.

————

THE SMALL BUSINESS LIABILITY
REFORM ACT

Mr. MCCONNELL. Mr. President, last
Thursday, Senator LIEBERMAN and I in-
troduced S. 865, the ‘‘Small Business
Liability Reform Act,” which aims to
restore common sense to the way our
civil litigation system treats small
businesses. In our legal system, small
businesses, which form the backbone of
America’s economy, are often forced to
defend themselves in court for actions
that they did not commit and to pay
damages to remedy harms they did not
cause. These businesses also frequently
find themselves faced with extraor-
dinarily high punitive damages awards.
These unfortunate realities threaten
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the very existence of many small busi-
nesses, and when American small busi-
nesses go under, our economy is
harmed as new products are not devel-
oped, produced, or sold, and employers
cannot retain employees or hire new
ones.

Small businesses, those with 25 or
fewer full-time employees, employ al-
most 60 percent of the American work-
force. Because the majority of small
business owners earn less than $50,000 a
year, they often lack the resources to
fight unfair lawsuits which could put
them out of business. When faced with
such a lawsuit, many of these entre-
preneurs must either risk a lengthy
battle in court, in which they may be
subjected to large damage awards, or
settle the dispute out of court for a sig-
nificant amount even though they did
not cause the harm in the first place.
Either way, our current system jeop-
ardizes the livelihood and futures of
small business owners and their em-
ployees.

The Small Business Liability Reform
Act remedies these ills with three com-
mon-sense solutions, all of which pro-
tect our nation’s entrepreneurs from
unfair lawsuits and excessive damage
awards. First, it would award punitive
damages against small business only
upon clear and convincing evidence,
rather than upon a simple preponder-
ance of evidence, and would set reason-
able limits, three times the total of all
damages or $250,000, whichever is less,
on the amount of punitive damages
that can be awarded.

Second, our bill would restore basic
fairness to the law by eliminating joint
and several liability for small busi-
nesses for non-economic damages, such
as pain and suffering, so a small de-
fendant is not forced to pay for harm
he did not cause. Under the current
joint and several liability, small busi-
nesses, when found liable with other
defendants, may be forced to pay a dis-
proportionate amount of the damages
if they are found to have ‘‘deep pock-
ets’” relative to the other responsible
parties. For example, a small business
who was found responsible for only 10
percent of the harm may have to pay
half, two-thirds, or even all of the dam-
ages if his co-defendants cannot pay.
Again, without altering a small
business’s joint and several liability for
economic damages, such as medical ex-
penses, the Small Business Liability
Reform Act provides that small busi-
nesses are responsible for only the por-
tion of the non-economics damages
they caused. Thus, the bill partially re-
lieves a situation where a small busi-
ness is left holding the bag with re-
spect to injuries it did not inflict.

Third and finally, our bill addresses
some of the iniquities facing non-man-
ufacturing product sellers. Currently, a
person who had nothing to do with a
defective and harmful product other
than selling it can be sued along with
the manufacturer. Under the reforms
in the Small Business Liability Reform
Act, a product seller can only be held
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