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Senate 
(Legislative day of Tuesday, December 18, 2001) 

The Senate met at 9:30 a.m., on the 
expiration of the recess, and was called 
to order by the Honorable E. BENJAMIN 
NELSON, a Senator from the State of 
Nebraska. 

PRAYER 
The Chaplain, Dr. Lloyd John 

Ogilvie, offered the following prayer: 
Dear Father, sovereign of this Na-

tion, we press on with the work of the 
Senate with the message and meaning 
of this sacred season in our hearts. Al-
though the Senators worship You in 
different liturgies based on their reli-
gious backgrounds, they all believe in 
You as sovereign of this Nation. Help 
them and their staffs work together in 
a way that exemplifies to our Nation 
that people who trust in You can trust 
one another; that people who experi-
ence Your goodness can be people of 
good will. May this historic Chamber 
be a place of creative exchange of in-
sight that leads to greater unity 
around shared convictions about what 
is best for America. You are here lis-
tening, watching, judging. When we 
end this week, may we hear Your affir-
mation: ‘‘Well done, you have pulled 
together for the sake of America.’’ 
Amen. 

f 

PLEDGE OF ALLEGIANCE 
The Honorable E. BENJAMIN NELSON 

led the Pledge of Allegiance, as follows: 
I pledge allegiance to the Flag of the 

United States of America, and to the Repub-

lic for which it stands, one nation under God, 
indivisible, with liberty and justice for all. 

f 

APPOINTMENT OF ACTING 
PRESIDENT PRO TEMPORE 

The PRESIDING OFFICER. The 
clerk will please read a communication 
to the Senate from the President pro 
tempore (Mr. BYRD). 

The assistant legislative clerk read 
the following letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, DC, December 20, 2001. 

To the Senate: 

Under the provisions of rule I, paragraph 3, 
of the Standing Rules of the Senate, I hereby 
appoint the Honorable E. BENJAMIN NELSON, 
a Senator from the State of Nebraska, to 
perform the duties of the Chair. 

ROBERT C. BYRD, 
President pro tempore. 

Mr. NELSON of Nebraska thereupon 
assumed the chair as Acting President 
pro tempore. 

f 

RESERVATION OF LEADER TIME 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
leadership time is reserved. 

DEPARTMENTS OF LABOR, 
HEALTH AND HUMAN SERVICES, 
AND EDUCATION, AND RELATED 
AGENCIES APPROPRIATIONS 
ACT, 2002—CONFERENCE REPORT 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
Senate will now proceed to consider-
ation of the conference report to ac-
company H.R. 3061 which the clerk will 
report. 

The assistant legislative clerk read 
as follows: 

The committee of conference on the dis-
agreeing votes of the two Houses on the 
amendment of the Senate to the bill (H.R. 
3061) making appropriations for the Depart-
ments of Labor, Health and Human Services, 
and Education, and related agencies for the 
fiscal year ending September 30, 2002, and for 
other purposes, having met, have agreed that 
the House recede from its disagreement to 
the amendment of the Senate and agree to 
the same with an amendment and the Senate 
agree to the same, signed by all conferees on 
the part of both Houses. 

(The conference report is printed in 
the House proceedings of the RECORD of 
Wednesday, December 19, 2001.) 

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada. 

Mr. REID. Mr. President, I ask unan-
imous consent that the time that has 
been assigned run equally against all 
parties during this time. There is no 
one here on the bill. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

N O T I C E 

Effective January 1, 2002, the subscription price of the Congressional Record will be $422 per year or $211 for six 
months. Individual issues may be purchased for $5.00 per copy. The cost for the microfiche edition will remain $141 per 
year with single copies remaining $1.50 per issue. This price increase is necessary based upon the cost of printing and 
distribution. 

Michael F. DiMario, Public Printer 
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NEBRASKA SENATORS 

Mr. REID. Mr. President, until some-
one comes to work on these bills, I 
would like to mention one thing. I 
wanted to say this last night. The hour 
was late. The Presiding Officer was the 
same. 

I have had the good fortune during 
the time I have served in the Senate to 
work with some outstanding Senators. 
The two who come to my mind are 
from the State of Nebraska. Senator 
Jim Exon was such a unique individual. 
I have so many fond memories of this 
great big man who had such a big body, 
but in that big body was a great big 
heart. He was a tremendous Senator. I 
miss him a great deal. 

Then, of course, to serve with BOB 
KERREY is an experience. He was truly 
a free spirit, someone who was not only 
an American hero, having the Congres-
sional Medal of Honor, but someone 
who was as valiant in his legislative 
duties as he was in his military duties. 

Following in the footsteps of these 
two men whom I enjoyed serving with 
so much is the Presiding Officer, a man 
who served as Governor of the State of 
Nebraska and came to the Senate with 
great credentials from my perspective. 
On paper, the Presiding Officer has all 
the credentials to be a great Senator. A 
lot of people are good on paper in all 
walks of life. But in the short time I 
have served with the Presiding Officer 
as a Senator from Nebraska, his cre-
dentials certainly have served him well 
in the Senate because the Presiding Of-
ficer is as good a person as he is on 
paper. 

I extend my congratulations to the 
people of Nebraska for sending to the 
Senate a person with such great quali-
ties. I am sure the people of Nebraska 
appreciate Senator BEN NELSON. But I 
am not sure they appreciate him 
enough. For those of us who work per-
sonally with the Presiding Officer on a 
daily basis, in some of the most dif-
ficult legislative matters that ever 
come before this country, I can say 
without hesitation that Senator BEN 
NELSON is in the same caliber as Ne-
braskans who have served before him 
and with whom I have had the honor of 
serving: Senators Exon and KERREY. 

Nebraska should be very proud of the 
dignity and the service of the three 
people I have had the good fortune of 
serving with in the Senate. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming. 

ECONOMIC STIMULUS 

Mr. THOMAS. Mr. President, I rise to 
make a couple of general comments. As 
we move towards perhaps the final day, 
certainly very close to the final day of 
our time here, I hope we can move for-
ward. We have three appropriations 
bills that we have been looking forward 
to discussing and have to finish before 
we end. There will probably be some 
discussion on particularly the Defense 
appropriations. 

Nevertheless, the bill and the issue 
that I suppose we will talk about the 

most, and seems to be one that is not 
agreed to, is that of economic stim-
ulus. Certainly that will be coming for-
ward. We have talked about it for a 
very long time. The President has 
talked about it. We have had meetings 
about it. The House obviously has 
worked out a separate proposal for us. 
I am hopeful that as we undertake this 
effort, we will decide, as we should on 
all of the topics that come before us, 
what do we want to see as the result. 

So often we get wrapped up entirely 
with the details of what is going on 
here, and the details obviously are im-
portant, but what is more important is 
what it is we want to accomplish and 
how will what we are talking about do 
that. 

Certainly, I hope we talk about what 
is the purpose of an economic stimulus 
package. Obviously, we are in a reces-
sion. No one seems to know exactly 
what the best techniques are to deal 
with stimulating the economy. We 
have listened to all kinds of econo-
mists, including our nationally cele-
brated economists. There are different 
ideas about that. Certainly, we want to 
see if we can’t create more jobs, if we 
can’t strengthen the economy. 

If it is called an economic stimulus, 
then certainly that has to be the pur-
pose. 

How do you do that? You do it by cre-
ating jobs and investment. You do it by 
putting more money in the hands of 
the people in the countryside, particu-
larly those who have suffered, of 
course. That is another alternative. 
The proposals we have had do both of 
those things in varying degrees. So I 
hope we can do that. 

There are those, of course, who be-
lieve that at this point an economic 
stimulus is not necessary. I don’t agree 
with that, but it is a point of view. I 
was thinking this morning, listening to 
the TV, about politics. This is politics. 
Well, having different views is not un-
usual. Everyone in the country has dif-
ferent views. In many places, that is 
defined as standing up for what you be-
lieve. When we disagree here, it is sud-
denly called politics. I understand that. 
There are legitimate, different views. 

I hope we can keep in mind that cer-
tainly one of the major purposes of an 
economic stimulus is to stimulate the 
economy, to create jobs. We are not 
looking for a continuing assistance 
program. We are looking for something 
that will cause jobs to come back, so 
people can spend money. The other 
thing that, obviously, we want to do is 
assist those who have suffered as a re-
sult of the September 11 tragedy. 

I look forward to it. I hope we can do 
something that will have an impact. 
Frankly, we will be limited in time, 
but I hope we don’t establish new enti-
tlement programs through this kind of 
emergency program. We ought to real-
ly be serious about seeing what we can 
do that is effective in measuring 
against the results we would like to 
have. 

I yield the floor. 

The PRESIDING OFFICER. The Sen-
ator from Nevada is recognized. 

STIMULUS PACKAGE 
Mr. REID. Mr. President, I didn’t 

want this morning to disturb the mood 
of our last day here. Therefore, I didn’t 
do anything about the message deliv-
ered from the House this morning. 
When she came in and bowed—and I ap-
preciate the dignity that creates here— 
I had a big smile on my face. I wrote on 
my pad here ‘‘laugh,’’ because it is 
laughable. 

A stimulus package now? What in the 
world are they trying to do in the 
House of Representatives? They are 
going home at 1:30 this afternoon. Did 
they think, after we worked on this so 
long and hard, we are going to accept 
that in the Senate? It makes the origi-
nal bill they did that was so bad look 
good. 

So I hope the American public under-
stands the charade. That is what it is. 
The House of Representatives worked 
until 4:30 this morning coming up with 
a stimulus package strictly for polit-
ical purposes. It has no substantive 
merit whatsoever. They knew that, and 
they know it has no chance of passing 
over here. That is too bad. 

We started out with a stimulus pack-
age that made sense. Senator BYRD and 
I wanted to do something to create 
jobs. We knew that for every billion 
dollars spent on road building, 42 thou-
sand jobs are created, and those 42,000 
people would, of course, pay taxes and 
buy refrigerators and cars. The Repub-
licans would not go along with that. 
We were always attempting to protect 
the American worker—their unemploy-
ment benefits, health benefits. 

Because of the very narrowminded of 
the Republican House of Representa-
tives, we are unable to do anything. 
That is too bad. I am disappointed that 
we have, on the last day of the session, 
this silly package brought to us from 
the House of Representatives. That is 
what it is—a silly package. 

COMPLIMENTING SENATOR HARKIN 
Mr. REID. Mr. President, changing 

the subject for a minute, while I still 
have the floor, I have spent 2 or 3 
weeks with the Senator from Iowa on 
the farm bill. He has done a wonderful 
job getting the bill out of committee, 
trying to satisfy the disparate groups 
throughout America that have farm in-
terests. He has done that. Again, be-
cause of a filibuster, we were unable to 
bring the bill forward. He is here again 
today as chairman of the Labor-HHS 
Appropriations Subcommittee, which 
is, other than Defense, the biggest 
money-spending bill we have. 

There are so many important provi-
sions for the State of Nevada and every 
State in our Nation. I hope people in 
Iowa understand what a resource they 
have in TOM HARKIN, chairman of the 
Agriculture Committee, chairman of 
the Labor-HHS Appropriations Sub-
committee, one of the most senior 
members of the Appropriations Com-
mittee. I didn’t have a chance, because 
of the parliamentary situation in the 
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last few days, to say anything com-
plimentary about my friend. I want 
him to understand, on behalf of the en-
tire Democratic caucus, how much we 
appreciate what he does. He is a re-
source that is invaluable to the Senate 
and this country. 

Mr. HARKIN. I thank my friend from 
Nevada for the very kind words. I, 
again, thank him for all of his great 
support and help as we tried to get the 
farm bill through, but it was stopped 
by the other side. I thank my friend 
from Nevada for his great help on get-
ting our appropriations bill through. 

As Senator REID said, this is the sec-
ond largest appropriations bill—second 
only to Defense. But what is important 
is that this is the appropriations bill 
that binds our country together. This 
is the bill that makes America unique 
in the world. This is the appropriations 
bill that says to every kid in America: 
No matter where you are born, no mat-
ter the circumstances of your birth, 
you are going to get a good education; 
we are going to put the resources out 
there. No matter what your resources 
are, we are going to get you the funds 
you need to go to college, or for job 
training if you don’t want to go to col-
lege. 

This provides the underpinning of our 
medical research. This bill underpins 
the health care of America in so many 
ways. This is the bill that provides all 
of the support for our jobs, our Job 
Corps, our training programs, all of the 
worker training programs that come 
through the Department of Health. 
This is the bill that covers the Depart-
ment of Education, the Department of 
Health and Human Services, and the 
Department of Labor, and all bio-
medical research. 

So I am very proud and I feel very 
privileged to be a Senator, but also to 
be on the Appropriations Committee 
and to chair this subcommittee that I 
believe speaks about what America 
really is. I am also on the Defense Ap-
propriations Subcommittee. That is 
the committee that defends our inter-
ests around the globe. This is the sub-
committee that makes America what 
America is in the world community— 
unique among nations. 

I am proud and privileged to bring to 
the Senate Chamber this morning the 
conference report on the Labor, Health 
and Human Services, Education and re-
lated agencies appropriations bill. 

First, I thank my good friend and 
longtime partner in this effort, Senator 
SPECTER. We have had a great partner-
ship for a number of years. Some time 
ago, I was chairman of this sub-
committee, and he was my ranking 
member. Then when the other party 
took control of the Senate, he became 
chairman and I was ranking member. 
Now I am chairman again and he is 
ranking member again. We have had a 
great partnership, going back now just 
about an even dozen years. I thank him 
and his staff, who I will name after a 
bit, for helping put together this bill 
on a truly bipartisan basis. 

The conference report is a good bill. 
It is one I can strongly recommend to 
my colleagues. Senator SPECTER and I 
worked with our subcommittee mem-
bers, the House leaders, Congressmen 
OBEY and REGULA, to help shape it. We 
have done our best to accommodate the 
literally thousands of requests we have 
received from our colleagues. 

I wish to highlight some of the main 
features of our conference report. 

First, it takes a number of important 
steps to improve the quality, afford-
ability, and accessibility of health care 
in America. We included a record in-
crease for the National Institutes of 
Health of $3 billion—again, building 
upon the excellent work done when 
Senator SPECTER chaired this sub-
committee, in meeting the stated goal 
of the Congress to double NIH funding 
over 5 years. So we put a record $3 bil-
lion into this bill for NIH. 

We have also combined with that an 
additional approximately $200 million 
in NIH resources related to bioter-
rorism, which is included not in this 
bill but in the supplemental appropria-
tions bill. This keeps us on track in 
doubling our commitment. This action 
holds the hope of improving the lives of 
millions of Americans plagued by kill-
ers such as Alzheimer’s, cancer, Par-
kinson’s, heart disease, diabetes, 
osteoporosis, and so many other 
things. 

The conference agreement also 
makes a major improvement in access 
to affordable health care by providing a 
$175 million increase to community 
health centers and major increases in 
critical prevention activities, such as 
cancer and heart disease screening. 
These changes will save lives and im-
prove health around the country. 

As a Senator from Iowa and cochair 
of the Rural Health Caucus of the Sen-
ate, I am pleased to report that the 
agreement includes a major new effort 
to improve health care in rural areas 
and small towns. 

We will bring more doctors, nurses, 
and other health professionals to 
places they are needed by expanding 
the National Health Service Corps and 
the Nurse Loan Repayment Program. 
Our struggling rural hospitals are 
given help to deal with Medicare paper-
work and help to expand into other ac-
tivities, such as adult daycare. 

This agreement also includes sub-
stantial new resources to improve edu-
cation. While I am disappointed that 
additional funds were not provided by 
beginning to fully fund special edu-
cation as a part of the education re-
form bill, I believe we did a good job 
with the resources we were provided. 

The agreement makes college more 
affordable for millions of young people 
by increasing the Pell grant maximum 
to $4,000. We increase the TRIO Pro-
gram by $72.5 million, which brings 
total funding for the TRIO Program to 
$802 million. 

The bill also increases funding for 
title I reading and math by $1.6 billion 
for a total of $10.35 billion to title I. 

We increase afterschool programs by 
$154 million. We finally broke the $1 
billion threshold. We provide for $1 bil-
lion in afterschool programs. 

We increase the funding for teacher 
quality by three-quarters of a billion 
dollars. The total we have in this bill 
for teacher quality is $2.85 billion. 

The Senate bill contained nearly $1 
billion when we passed it to make 
needed repair to our schools, including 
security enhancements. We started this 
initiative last year. It has been a great 
success. I am very disappointed we 
could not reach an agreement to con-
tinue it this year. However, I have 
made it clear that I will bring the issue 
back again next year. We have schools 
crumbling all over America, and I 
think it is a legitimate role for the 
Federal Government to play to help 
our States and local communities re-
pair, rebuild, and modernize their 
schools to make them adaptable for the 
21st century. The average age of our 
schools now is well over 40 years, many 
50 years old and over 75 years old. They 
need to be upgraded. They need to be 
modernized. Our property-tax payers in 
my State and I know in the Presiding 
Officer’s State are overburdened as it 
is. Property tax is not a real reflection 
of one’s ability to pay, and yet that is 
still how we fund the rebuilding of our 
schools across America. 

We started on this last year. I am 
disappointed we could not continue it 
this year, but hopefully we will be back 
again next year to meet that need. 

I am also pleased this agreement im-
proves our commitment to worker 
training and safety. We funded our 
State unemployment offices to handle 
the increased caseloads they are facing 
now and probably will face for the re-
mainder of the winter. At this time of 
economic downturn, these investments 
are crucial. 

I wish to highlight a substantial ini-
tiative in this bill to improve services 
to our Nation’s elderly. We will allow 
more homebound seniors to receive 
Meals on Wheels. We provide a major 
increase in services, such as adult 
daycare, to help the elderly stay in 
their own homes and to give their 
loved ones who are taking care of them 
needed respite care and support. 

Finally, our subcommittee held a se-
ries of four hearings on the need to bet-
ter protect Americans from the threat 
of bioterrorism. Based on these hear-
ings, Senator SPECTER and I put to-
gether a comprehensive antibioter-
rorism funding plan. 

While the agreement before us con-
tains a modest level of funding to ad-
dress this need, our comprehensive $3 
billion plan is included in the home-
land security package which we will 
work on later today on the Defense ap-
propriations bill. Between the two, we 
will be substantially improving the se-
curity of Americans against a bioter-
rorist attack. For the record, in the 
bioterrorism supplemental, we have 
provided $865 million to expand State 
and local public health capacity, to ex-
pand the health alert network, and for 
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round-the-clock disease investigators 
in every State. 

We provided $512 million to acquire 
enough smallpox vaccine for every 
American, and hopefully the smallpox 
vaccine will be available for every 
American sometime towards the end of 
next year, maybe as early as Sep-
tember of next year. 

We included $593 million to beef up 
our entire vaccine stockpile in Amer-
ica; $135 million to help our hospitals 
with surge capacity. If, God forbid, we 
did have a terrorist attack, our hos-
pitals in so many areas just would not 
be able to handle it. We have provided 
$135 million that will help hospitals 
meet that surge capacity if they re-
quire it. 

We provided $155 million to improve 
vaccine research and lab capacities at 
NIH. And we included up to $10 million 
for a new national tracking system for 
deadly pathogens such as anthrax. 
Right now, we track every microscopic 
ounce of radioactive material that is in 
our powerplants, in our laboratories, 
and weapons. We keep a good inventory 
and tracking system of radioactive nu-
clear materials, but we do not have 
such a capacity with our deadly patho-
gens, as we have seen with anthrax. 

It now looks as though the anthrax 
that was sent to Senator DASCHLE’s of-
fice and Senator LEAHY and others that 
came through the mail originated in 
this country. There are all kinds of sto-
ries in the press of it coming through 
Fort Detrick, MD, and Dugway in 
Utah, but no one knows because we 
have never had in place an inventory 
and tracking system for deadly patho-
gens. The money we appropriated will 
begin the process of making sure this 
situation does not happen again. 

We put in $71 million to improve se-
curity at our Nation’s laboratories. 

That is all the money we put into the 
bioterrorism portion of the bill which 
will be in the Defense appropriations 
bill later today. 

I believe we have a good bill of which 
we can be proud. It is the product of a 
bipartisan compromise. As I said, it is 
not perfect. Some of us wanted dif-
ferent provisions. I wish we could have 
kept the money in for school construc-
tion, but that is the legislative process. 
We had good bipartisan cooperation in 
getting to the end result. 

I close by thanking my chairman, 
Senator BYRD, for all of his support and 
for the excellent leadership he has pro-
vided to make this bill and the bioter-
rorism package possible. I thank our 
ranking member, Senator STEVENS. 
Again, at every step of the way he has 
been a strong supporter and has made 
sure we received the necessary alloca-
tions for our bill. 

Finally, this bill, as I said earlier, 
would not have been possible without 
the tireless and outstanding staff work. 
Our staffs have done a terrific job. I 
know they have not had much sleep in 
the process. In fact, I understand the 
night before last they broke at 6 
o’clock in the morning. They worked 

all night to get this done. That is the 
kind of dedication and hard work of 
our Appropriations Committee staff of 
which I am proud. 

I especially note the great work of 
the staff director on the subcommittee, 
Ellen Murray, who worked tirelessly 
through the year to shape, form, and 
work on the allocations and bring this 
all together. Just as I have worked 
closely with Senator SPECTER, I know 
she has worked closely with another 
great staff person, Bettilou Taylor 
with Senator SPECTER, and all of our 
staffs. Bettilou and Ellen have just 
done an outstanding job of putting this 
together. It would not have been pos-
sible without them. I thank them both 
very much for their expertise and their 
hard work. 

I thank Jim Sourwine, Erik Fatemi, 
Mark Laisch, Adam Gluck, Lisa Bern-
hardt, Adrienne Hallett, and Carole 
Geagley, as well as Bev Schroeder and 
Chani Wiggins of my personal staff for 
their terrific and tireless efforts. 

As I said, the bill before us simply 
would not have been possible without 
them. I mentioned my staff. Let me 
also mention Mary Dietrich on Senator 
SPECTER’s staff, Sudip Parikh—I do not 
know where Sudip is, but I thank him 
for all the great briefings he has given 
me in the past. I thank him very much. 

Maybe after all my briefings on an-
thrax he will let me know how it all 
works. Emma Ashburn, also I thank 
Emma for all of her great work. 

I say again, we have an outstanding 
staff, and I thank them all. I take this 
opportunity publicly to wish them a 
restful Merry Christmas. I hope they 
catch up on all the sleep they have lost 
over the last couple weeks. They have 
done a great job and have my undying 
appreciation and admiration and 
thanks for the great job they have 
done. 

I know a couple of other Senators 
were seeking time. How much time do 
I have remaining? 

The PRESIDING OFFICER (Ms. STA-
BENOW). The Senator has 22 minutes. 

Mr. HARKIN. How much time does 
the Senator desire? 

Mr. DURBIN. Ten minutes. 
Mr. HARKIN. I yield 10 minutes to 

the Senator from Illinois. 
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
Mr. DURBIN. I thank the Chair. I 

thank Senator HARKIN. He and I were 
colleagues in the House of Representa-
tives, and he would probably recall 
that Congressman Bill Natcher of Ken-
tucky on the Appropriations Com-
mittee always chaired the sub-
committee that had this appropria-
tions, the Labor-HHS appropriations, 
and he would come to the floor in his 
courtly and dignified way and an-
nounce that this was the people’s bill, 
Labor-HHS appropriations was the peo-
ple’s bill. 

When Congressman Natcher took a 
look at the rollcalls he had in support 
of the bill, all the people were voting 
for it. And I think it reflects what Sen-

ator HARKIN said earlier about what is 
in this bill. I noticed Senator INOUYE 
was here a few moments ago. As chair 
of the Appropriations Subcommittee 
on Defense, he has a responsibility to 
defend and protect America. Senator 
HARKIN of the Labor-HHS Sub-
committee of Appropriations has the 
responsibility to make sure that Amer-
icans’ lives are worth living, whether it 
is education, health care or a commit-
ment to labor. Time and again Senator 
HARKIN, in this appropriations bill, has 
answered the call of this country. I 
commend him, as Senator REID did ear-
lier. 

This is an important bill for Amer-
ica. It is a better bill because of the 
hard work Senator HARKIN and Senator 
SPECTER and the staffs have put into it. 
I am going to be an anxious supporter 
of the bill. 

I have been fortunate to have served 
12 years on the House Appropriations 
Committee and now 3 years on the Sen-
ate Appropriations Committee, but my 
dream to be on this appropriations sub-
committee is still yet to be realized. I 
hope someday to make it because I 
think it is most important and cer-
tainly reflects your hard work has 
made it to the bill that will be consid-
ered on what may be the last day. 

VERIFICATION OF PERSONAL IDENTITY 

Madam President, I would like to ad-
dress another issue very quickly, if I 
may. 

Since September 11, 2001, all of us in 
Federal, State, and local governments 
have been looking for ways to enhance 
our homeland security. We have re-
viewed just about every government 
regulation or practice that affects the 
security of our daily lives in order to 
fix weaknesses, close loopholes, and 
beef up protection for all Americans. 

Among other efforts that I have led— 
such as airline security, food safety, 
assuring a state of national readiness— 
I am now working on a bill to address 
weaknesses in our nation’s personal 
identification system. 

Specifically, I am interested in fixing 
the problems in the current disparate 
system we have where states issue 
driver’s licenses without uniformity 
and without cross-checking with sister 
States. 

In the aftermath of the most dev-
astating attacks on America, we 
learned that some of the terrorists who 
were responsible for the September 11 
tragedy carried driver’s licenses issued 
to them by states that had extremely 
lax application process. 

In Virginia, for example, it was re-
ported that a terrorist paid a complete 
stranger $50 in the parking lot of a De-
partment of Motor Vehicles to sign a 
sworn statement that vouched for the 
terrorist’s identity and in-state resi-
dence on his driver’s license applica-
tion. 

It was also reported that 13 of the 19 
terrorists held driver’s licenses from 
Florida, a state that—at that time—did 
not require any proof of permanent 
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residency from anyone. In fact, any 
foreign tourist could walk into a motor 
vehicles office, fill out a form on his 
own, and get one. 

I am certainly not asserting that the 
September 11 attacks would have been 
avoided had the terrorists not had 
these driver’s licenses. Clearly, there is 
little direct connection between the 
cards these evil men carried and the 
ungodly deeds that they carried out. 

But what these driver’s licenses— 
which have now become the most wide-
ly used form of personal ID in the 
country—gave these terrorists was the 
cover of legitimacy that allowed them 
to walk around and mingle into Amer-
ican society without being detected. 

A driver’s license is a key that opens 
many doors. In America, anyone who 
can produce a valid driver’s license can 
access just about anything. 

It can get you a motel room, mem-
bership in a gym, airline tickets, flight 
lessons, and even buy guns—all with-
out anyone ever questioning you about 
who you are. If you can produce a driv-
er’s license, we just assume that you 
are legitimate, and you have a right to 
be here. 

I realize that the investigations sur-
rounding September 11 are still ongo-
ing, but I think we can safely assume 
what some of the problems were that 
led to the vulnerability we left for the 
terrorists to exploit. 

The terrorists took advantage of a 
combination of failures in our intel-
ligence, law enforcement, border pa-
trol, aviation security, and other infra-
structures that, at some point, should 
have been able to discover and identify 
these individuals as threats. 

As we enhance homeland security, it 
is critical that we improve all of these 
areas. But no amount of data sharing 
among Federal, State, local, and inter-
national law enforcement and regu-
latory agencies can be useful if one of 
the most significant pieces of the data 
that they transmit back and forth is 
unreliable. 

And today, verification of personal 
identification is that weakest link in 
the process. 

Whenever someone presents identi-
fication to a government official, we 
must be able to rely on that ID to be 
sure that the person is in fact who he 
says he is. That is the only way to en-
sure accurate results when a govern-
ment official inputs that person’s name 
into various databases that agencies 
use. 

But today, with hundreds of different 
forms of ID cards that are in use across 
the Nation and with rampant identity 
theft problems, it is nearly impossible 
to know with certainty who a person is 
standing before you, no matter how 
many ID cards they can produce. 

To further aggravate the problem, 
one form of ID often begets another, 
and can help someone assume a com-
pletely false identity. 

For example, a person can start with 
a fake driver’s license; and then pick 
up a fake Social Security number—this 

is really easy to get, and you don’t 
even need a photo. 

With this, he can easily obtain credit 
cards, library cards, video rental mem-
bership cards, etc.—all genuine forms 
of ID based on the fake original. 

To begin the process of critically re-
viewing our Nation’s ID system, I am 
drafting legislation to enhance the re-
liability of today’s most popularly-used 
form of identification—the driver’s li-
cense and State ID card. 

But before I explain what this bill 
does, let me be absolutely clear what it 
does not do. 

This is not about creating a new na-
tional ID card nor is it about devel-
oping one centralized mega-database 
that houses everyone’s personal data. I 
understand the concerns that Ameri-
cans have about going in that direc-
tion, and I agree that we do not need a 
national ID card which crosses that 
critical line of personal privacy. 

Instead, my effort is focused on fix-
ing a problem that we can address im-
mediately and with significant results. 
My bill is about making the driver’s li-
cense—which many consider as a de 
facto national ID card—more reliable 
and verifiable as a form of personal 
identification than it is today. 

First, my bill requires all States and 
U.S. territories to adopt a minimum 
uniform standard in issuing drivers’ li-
censes. 

If someone walks into a department 
of motor vehicles in Virginia, he should 
be required to provide the same meth-
ods of verifying who he is, and should 
go through the same set of require-
ments, as someone who walks into a 
DMV in Illinois. 

Why? Because if we don’t have uni-
formity among States, we will remain 
vulnerable to those who exploit the 
system by forum shopping for a driv-
er’s license card in the weakest State. 
With that initial ID card, they can go 
on to obtain other ID cards and gain of-
ficial recognition. 

Or, under reciprocity, they can trade 
in that driver’s license for a driver’s li-
cense in another State with more strict 
application requirements even though 
they may not have qualified to get a li-
cense in the other State. 

If we mandate a minimum standard 
that is applied uniformly across the 
Nation, we can ensure that anyone who 
presents any State-issued driver’s li-
cense can be trusted that he is in fact 
who he claims he is, since he would not 
have been able to obtain the card but 
for having initially verified his iden-
tity in the same way across the coun-
try. 

To set up the criteria and implemen-
tation of the uniform standard, I have 
enlisted the assistance of the American 
Association of Motor Vehicle Adminis-
trators AAMVA, which is a nonprofit 
organization whose members consist of 
motor vehicle and traffic law enforce-
ment administrators of jurisdictions in 
the U.S., Canada, and Mexico. 

AAMVA is the national expert on 
issues dealing with motor vehicle ad-

ministration, and it develops model 
programs and encourages uniformity 
and reciprocity among the States. 

My bill appoints AAMVA as the regu-
latory document and biometric stand-
ards-setting body, and tasks AAMVA 
to develop the minimum verification 
and identification requirements that 
each State must adopt for issues such 
as: 

Uniform definition of in-State ‘‘resi-
dency’’; validation of source or ‘‘breed-
er’’ documents to verify ID; establish-
ment of legal presence in the country; 
initial issuance procedures; and min-
imum security features. 

With congressional oversight, 
AAMVA would supervise the imple-
mentation by the States so that within 
reasonable time, every State of our Na-
tion will finally have uniform stand-
ards. 

In implementing the uniform stand-
ards, it is also important to make sure 
the State DMVs have the support they 
need to verify the data they receive. 
Many DMVs across the country have 
complained that they receive little co-
operation from Federal agencies who 
maintain databases containing infor-
mation that could verify and confirm 
the information that people present at 
the DMV counter. 

For example, the Social Security 
number is one of the primary unique 
identifiers used across the country. Yet 
many State DMVs have a difficult time 
accessing records from the Social Secu-
rity Administration to match the num-
ber with the name of the applicant of 
the driver’s license. 

My bill addresses this problem by au-
thorizing the Social Security Adminis-
tration, Immigration and Naturaliza-
tion Service, law enforcement agencies 
and any other sources of appropriate, 
relevant, real-time databases to pro-
vide motor vehicle agencies with lim-
ited access to their records. 

My bill would also authorize and fund 
an initiative to ensure that all of these 
databases are compatible and can com-
municate with each other effectively. 

Let me emphasize here that the ac-
cess to the records is for the limited 
purpose of cross-checking and verifying 
individuals’ name, date of birth, ad-
dress, social security number, passport 
number if applicable, or legal status. 

It is not a carte blanche access to 
records that could contain many con-
fidential and sensitive and private in-
formation. 

But we know that there may be un-
scrupulous employees in any organiza-
tion, and some DMV employee, unfor-
tunately, may be tempted to cut cor-
ners. 

In order to discourage and prevent 
anyone from accessing these records 
without authorization, or use it in an 
unauthorized manner, my bill provides 
stiff penalties for any employee, agent, 
contractor, or anyone else who engages 
in unlawful access to such records. 

Similarly, my bill provides for inter-
nal fraud within a department of motor 
vehicle where state employees access 
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DMV records to make fake IDs or to 
personally profit in any way. 

My bill also encourages individuals 
to report any suspicious activities 
within such offices by providing whis-
tleblower protection to those who un-
cover internal fraud. 

But setting up the uniformity and 
data sharing are not enough to ensure 
security. I also want to make sure that 
the driver licenses and other forms of 
government identification cards issued 
by departments of motor vehicles are 
tamper proof so that there is no other 
source from which someone can obtain 
such a card. 

It is time to stamp out the multi-bil-
lion dollar cottage industry of fake 
IDs. 

My bill will make life miserable for 
those who manufacture, distribute, 
market, or sell fake driver’s licenses or 
other forms of government identifica-
tion cards, by raising the stakes for 
those caught in the act. 

Identity theft is a national problem, 
and it deserves a national response. 
That is why I propose to make it a Fed-
eral offense to engage in the fake ID 
business. 

I have heard from State and local of-
ficials across the country who com-
plain that they didn’t have sufficient 
tools to go after these crooks who hang 
out in parking lots and on the web lur-
ing people to buy fake IDs 

In most States, such offenses are 
dealt with a slap on the wrist and the 
criminals are back on the streets ea-
gerly trying to earn back the fines 
they just paid with the sale of a few 
more fake cards. 

So I believe we need to federalize the 
illegal nature of this activity and go 
after the manufacturers, distributors, 
and marketers with full force of the 
law. 

Likewise, I propose severe penalty 
for anyone who purchases fake IDs, ob-
tains legitimate ID cards in a fraudu-
lent manner, or engages in any activity 
that misrepresents their personal iden-
tification in anyway by using a fake or 
altered government-issued ID card. 

Last year, I worked with Senator 
COLLINS to pass the Internet False 
Identification Prevention Act of 2000 
which addressed many of these prob-
lems. My bill is designed to ensure that 
this and other laws dealing with fake 
IDs which are already in the books are 
working, and if they are not, that we 
find ways to ensure they are enforced 
against criminals. 

Since September 11, all of us have 
been working around the clock with a 
singular goal: enhancing security of 
our homeland. I believe this bill will 
help us seal some of the cracks in our 
internal security systems, and I urge 
my colleagues to join me in this effort. 

As chairman of the Governmental Af-
fairs’ Subcommittee on Oversight of 
Government Management, I will be 
holding a hearing when we return from 
the holidays to address this problem. 

The PRESIDING OFFICER. Who 
yields time? 

The Senator from Massachusetts. 
Mr. KENNEDY. I think there is time 

that has been allocated to the Senator 
from Massachusetts. Am I correct? 

The PRESIDING OFFICER. There 
has not at this point been time allo-
cated to the Senator from Massachu-
setts. 

Mr. KENNEDY. I see my friend and 
colleague from Minnesota. I am mind-
ful that there is only about 12 minutes 
remaining to the Senator from Iowa. 

The PRESIDING OFFICER. Fifteen 
remain. 

Mr. DURBIN. Madam President, I 
yield any time remaining under my al-
location of time until Senator HARKIN’s 
return to the floor. 

The PRESIDING OFFICER. Without 
objection, the Senator is recognized. 
The Senator from Massachusetts. 

Mr. WELLSTONE. Madam President, 
also to facilitate the Senator from 
Massachusetts, I think I have 10 min-
utes separately allotted; is that cor-
rect? 

The PRESIDING OFFICER. The Sen-
ator is correct. The Senator from Mas-
sachusetts. 

Mr. KENNEDY. I thank the Chair. 
Madam President, first of all, I join 

with others in commending our friend 
and colleague from Iowa for an excel-
lent job in finding scarce resources and 
focusing them on the Nation’s needs. I 
think particularly of the great efforts 
he made to make sure children in this 
country were going to have the bene-
fits, hopefully, of an education bill that 
can provide educational opportunities 
for young people in this country. As a 
result of the actions of Senator HARKIN 
and his committee, more than 600,000 
children who would not have partici-
pated in the title I program will par-
ticipate in that program; 400,000 chil-
dren who would not have participated 
in a bilingual program will participate 
in those programs; 200,000 children who 
would not have had an opportunity for 
after-school programs will benefit from 
those programs; and there will be tens 
of thousands of children who will ben-
efit from the 1.2 billion that he has had 
in special education. So this has been 
an impressive achievement. 

When you look at the allocations for 
funding of these programs in the early 
part of the year, none of this was fore-
seen. I think he would agree with me 
that we are going to have to do even 
better in the future as we are facing 
the challenges in education, and under-
standing the importance that has in 
the lives of families in this country. 

I also commend him for his extraor-
dinary efforts in leading this body, 
along with Senator HAGEL and our col-
league, Senator JEFFORDS, in the fund-
ing for the IDEA program, which is re-
lated to education. There are those 
who say it is not, but I think we under-
stand, as indicated in the conclusion of 
the debate on education, that two out 
of three of the children who receive 
IDEA funding also qualify for Title I. 
These, in many instances, are the same 
children. Shortchanging one group pits 

one group against the other. By adding 
the money even over the administra-
tion’s budget, it will mean additional 
quality services for needy children. 

We were unable to get the funding for 
the children who need IDEA, and that 
is going to be the subject of my com-
ments this morning. 

I also want to thank Senator HARKIN 
and Senator SPECTER for the great 
progress that was made in funding the 
health care priorities. Graduate Med-
ical Education was increased by $50 
million; the National Health Service 
Corps was increased by $24 million; and 
Community Health Centers received an 
increase of $175 million, which is the 
largest increase in its history. 

Of course Senator HARKIN was there 
in the beginning with his sub-
committee, understanding the impor-
tance of getting the funding to deal 
with bioterrorism. His committee 
worked with the Appropriations Com-
mittee and had very instructive and 
productive hearings developing the 
strong case for funding for bioter-
rorism as well as building a stockpile 
of vaccines. I feel strongly that, just as 
we have a petroleum reserve, we ought 
to have a pharmaceutical reserve so 
every child can be protected against 
any of these potential threats. 

Senator HARKIN, in his committee, 
held very important hearings. Then 
Senator BYRD, with his strong leader-
ship was able, working with Senator 
HARKIN, to make sure we are going to 
meet our Nation’s responsibility. All of 
us are thankful for that leadership. 

For more than 200 years, Americans 
have fought battle after battle against 
discrimination in all its forms. We 
have fought for racial equality to as-
sure that all people are judged not by 
the color of their skin. We have fought 
for voting rights for women, and their 
rightful place in shaping the nation’s 
democracy. We have acted to end dis-
criminatory practices against the el-
derly and disabled. 

Despite our many successes in the 
ongoing battle for fairer treatment for 
all, there is one form of dangerous dis-
crimination that still pervades every 
community in this country. Few fami-
lies have escaped facing this discrimi-
nation personally, or seeing the harm 
it has caused to loved ones, friends, or 
acquaintances. This discrimination is 
not based on skin color, gender, or age. 
It is based on an illness—mental ill-
ness. 

For years, millions of Americans 
across this country with mental illness 
have faced stigma and misunder-
standing. Even worse, they have been 
denied the treatment that can cure or 
ease their cruel afflictions. Too often, 
they are the victims of discrimination 
practiced by health insurance compa-
nies. It is unacceptable that the Nation 
continues to tolerate actions by insur-
ers that deny medically necessary care 
for curable mental illnesses, while 
fully covering the cost of treatment for 
physical illnesses that are often more 
costly, less debilitating, and less cur-
able. 
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It is long past time to end this unjust 

discrimination. 
Unfortunately, we have just suffered 

a serious setback in the ongoing battle 
for the rights of the mentally ill. The 
House Republican leadership has 
blocked the Domenici-Wellstone Men-
tal Health Equitable Treatment Act, 
which assures fair health insurance 
coverage of mental illness for the mil-
lions of Americans who must live with 
depression, post-traumatic stress, ano-
rexia, and other mental illnesses. 

This important bill was approved by 
the Senate Health, Education, Labor, 
and Pensions Committee last month on 
a unanimous vote. It passed the Senate 
without a word of opposition. This suc-
cess was achieved by the skilful leader-
ship and hard work of the bipartisan 
team of Senator PAUL WELLSTONE and 
Senator PETE DOMENICI. 

That bill deserved to become law this 
year, but the House Republican leader-
ship has refused to act. Three House 
committees have jurisdiction over 
parts of this legislation, but none has 
held a markup. Not one has held a sin-
gle day of hearings. Now, operating be-
hind the closed doors of the conference 
committee, the House Republican lead-
ership has insisted on striking the 
amendment which the Senate added to 
the Labor, Health and Human Services 
Appropriations bill to achieve this es-
sential goal. 

The House leadership has bowed to 
the pressure of insurers and big busi-
ness, at the peril of the health of mil-
lions of Americans. This legislation has 
the support of the American people. It 
has the support of a broad bipartisan 
majority of the Congress. It is cospon-
sored by 65 Members of the Senate. 
Over 240 Members of the House have 
signed a letter urging the House leader-
ship to accept the Senate mental 
health parity amendment as part of the 
appropriations bill. The collective will 
of Congress has been flagrantly dis-
regarded. 

The message of the opponents on this 
basic issue is the same message of 
delay and denial that has been such a 
shameful blot on our national history 
when it was applied to African-Ameri-
cans, to women, to the disabled, and to 
the elderly. 

One of the most disappointing things 
about this first session of Congress has 
been the apparent retreat from the 
principles of equality and non-
discrimination. 

On the education bill, the Congress 
failed to provide needed funding for 
IDEA. The Congress retreated from the 
commitment made a quarter of a cen-
tury ago to assure that every child 
with disabilities would have a fair and 
equal chance for a quality education. 
Today, Congress has once again re-
treated on a basic question of civil 
rights and nondiscrimination—fair 
treatment for the mentally ill. 

As one who has been involved in 
these struggles to end discrimination 
throughout my career, I know that the 
American people understand that dis-

crimination against any American di-
minishes all Americans. They under-
stand that discrimination is not only a 
denial of our brotherhood as human 
beings, it denies our country the abil-
ity to benefit from the talents and con-
tributions of all our citizens. 

Surely, this time of renewed patriot-
ism in the struggle against the com-
mon enemy of terrorism is the wrong 
time to retreat from our basic Amer-
ican ideals. 

Equal treatment for the mentally ill 
is not just an insurance issue, it is a 
civil rights issue. At its heart, mental 
health parity is a question of simple 
justice. 

The House Republican leadership has 
now succeeded in blocking action for 
this session of Congress. But the battle 
goes on, and it will not end until true 
parity has been achieved once and for 
all. The American people understand 
that this battle is about justice for the 
mentally ill and their families. The 
Senate and a majority of the House un-
derstand it. It is time for the House Re-
publican leadership to stop kowtowing 
to powerful special interests and listen 
to the voice of the American people— 
and to what is fair, just, and right for 
all those who suffer from mental ill-
ness. 

I yield the remainder of my time. 
The PRESIDING OFFICER. Who 

yields time? The Senator from Iowa? 
Mr. HARKIN. Madam President, be-

fore I yield time to my good friend 
from Minnesota, let me again thank 
Senator SPECTER, who showed up here 
from the hearing in which he has been 
tied up. 

Let me thank Senator KENNEDY for 
his great leadership on the two areas 
on which he spoke. Basically, I want to 
speak about education. I am privileged 
to serve on his committee and have for 
almost all the time I have been in the 
Senate. There isn’t anyone I could even 
think of mentioning here in the Cham-
ber who has devoted more of his or her 
life to the education of our kids and 
making sure they have a good quality 
education than Senator KENNEDY of 
Massachusetts. It has been a privilege 
and honor to work with him all these 
years. 

We have had a tough fight over the 
last year in reauthorizing the Elemen-
tary and Secondary Education Act. I 
believe we came out with a good bill, 
one that will move us forward. But 
now, as I said at the time when the au-
thorizing bill passed: We have created 
the authorization, now show us the 
money. 

I think this is an appropriate time to 
say the President’s budget will be com-
ing down in a couple of months, the 
budget for next year. The President, I 
know, is a strong supporter of the reau-
thorization of the Elementary and Sec-
ondary Education Act. It has all these 
requirements for schools for testing 
and teacher quality and improvement, 
all the things on which we agreed. But 
will we have the resources? Will this 
President, in his budget, provide those 

resources to back up the authorization 
bills we passed? That will be the real 
test. 

I hope this President will meet that 
test. I hope we get a budget from him 
next year that reflects those priorities. 

Again, on the issue of the mental 
health parity, we had it on this bill. 

As the Senator from Massachusetts 
said—I know Senator WELLSTONE will 
speak about it here in just a second— 
we had it in the bill, and it was widely 
supported, almost unanimously, in the 
Senate. It was widely supported in the 
House. But for some reason which I 
can’t really divine and understand, the 
House Members decided they were 
going to vote against it. But it was the 
moment in time when we could have fi-
nally gotten over this, when we finally 
could have provided the same access to 
health care for mental health problems 
as we do for physical health problems. 

Quite frankly, I believe we have 
failed in this endeavor. It should have 
been done. We held as long as we could, 
but when the House decided they would 
not agree to it, we had to abide by that 
and come back to the Senate without 
that provision in it. It is perhaps the 
biggest glaring loophole in our entire 
appropriations bill that we are now re-
porting back to the Senate. 

My friend from Minnesota, Senator 
WELLSTONE, has been the leader in 
fighting for the people with mental 
health problems in this country to as-
sure they have the same kind of health 
care coverage in their policies that 
people have for physical health prob-
lems. He has been the leader. He has 
led the charge on it. I know he is not 
going to give up. If I know anything 
about PAUL WELLSTONE, he is not going 
to give up on this fight. We will be 
back again next year. I will look to 
him next year for the same kind of 
leadership he provided this year, and 
for so many years in the past, for fi-
nally breaking down this last civil 
rights issue. I think Senator KENNEDY 
spoke about that. We have to confront 
it here in America. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania. 
Mr. SPECTER. Madam President, I 

begin by congratulating my distin-
guished colleague, Senator HARKIN, 
with whom I have worked closely on 
the subcommittee which has the re-
sponsibility for appropriations for the 
Departments of Labor, Health and 
Human Services, and Education for 
many years. While I liked it better 
when I was chairman for 61⁄2 years, I be-
lieve the work of the subcommittee 
goes on seamlessly regardless of wheth-
er TOM HARKIN is chairman or ARLEN 
SPECTER is chairman. I think Senator 
HARKIN and I both recognize you can’t 
get anything done in Washington if you 
are not willing to cross party lines and 
make accommodations. 

May I just parenthetically note my 
very deep disappointment that there 
has not been an agreement on a stim-
ulus package before Congress adjourns, 
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according to the most recent reports. 
Perhaps that will be corrected before 
we adjourn. If they would assign it to 
me and Senator HARKIN, I am sure we 
could get it worked out. 

But this subcommittee report adopt-
ed by the full committee—and now by 
both the Senate and the House—is one 
of the most important pieces of legisla-
tion to emerge from the Congress all 
year. 

I regret that I could not be here at 
the outset when the bill was called up. 
But I had reason to go to the hearing of 
the Commerce Committee which is 
considering the nomination of John 
Magaw to be the No. 3 man at that De-
partment. I came back as soon as I 
could to make brief opening comments 
before yielding to Senator WELLSTONE 
who I know is waiting to speak. 

This bill is one of enormous impor-
tance to America. The total figure of 
$123 billion represents an enormous in-
vestment in critical aspects of our way 
of life. 

This bill contains very important 
funding and increases in the Depart-
ment of Labor on worker safety, fund-
ing for the National Labor Relations 
Board, funding for the various other 
agencies, the Mine Health Safety 
Board, and OSHA. 

It is my hope yet that we will resolve 
the critical question of ergonomics on 
which we await action by the Depart-
ment Of Labor subcommittee. The sub-
committee has held extensive hearings. 

With respect to education, this bill 
contains more than $48 billion. There is 
an enormous increase for Federal par-
ticipation in education. Last year’s 
budget increased education funding by 
$5 billion. This year’s budget increases 
education funding by $8 billion more. 

Not only is there additional Federal 
funding but, as a result of action by 
the Congress, we are directing more of 
this money to the neediest students. 
Philadelphia, illustratively, under the 
new formula will get $115 million as op-
posed to $90 million last year. 

In the conference, we adopted an 
amendment to provide additional tar-
geted funding for those who were the 
neediest. We have provided very exten-
sive funding on Pell grants and on 
guaranteed student loans in our rec-
ognition that education is a priority 
second to none and a major capital in-
vestment for the United States. 

On a brief personal note, education 
was very heavily emphasized in the 
Specter household, perhaps because my 
parents had so little of it. My father 
was an immigrant from Russia in 1911 
and had no formal education but be-
came very extensively self-educated. 
My mother only went to the eighth 
grade but increased her educational 
background on her own. But my broth-
er and my two sisters and I have been 
able to share the American dream be-
cause of our educational opportunity. 
When the President talks about leaving 
no child behind, it is not only for chil-
dren, it is for college students, adult 
education, and literacy training. 

There is very important funding in 
this bill. 

The health subcommittee has taken 
the lead in increasing the funding for 
the National Institutes of Health— 
some $11 billion in the past several ap-
propriations cycles. This year’s in-
crease was $2.9 billion. Frankly, I 
would like to have seen more, but there 
were other priorities. 

The mark from our Senate sub-
committee was $3.4 billion. The Na-
tional Institutes of Health are the 
crown jewels of the Federal Govern-
ment—maybe the only jewels of the 
Federal Government. They have made 
marvelous strides in conquering Par-
kinson’s, perhaps with a sight 5 years 
down the road to cure Parkinson’s, Alz-
heimer’s, cancer, heart disease, and 
virtually every known malady. 

Three years ago, there burst upon the 
scene the stem cell issue. Stem cells 
are extracted from embryos. Now they 
are working on inserting the stem cells 
in the human brain to cure Parkinson’s 
or delay Alzheimer’s; or into the heart, 
or into many other parts of the body. 

A controversy has arisen because 
some object to stem cell research be-
cause they are extracted from embryos. 
Embryos can produce life. But the ones 
which are used for stem cell research 
would be discarded. Embryos are cre-
ated from in vitro fertilization—cus-
tomarily about a dozen. Mainly three 
or four are used, and the balance are 
being discarded. 

If any of those embryos could 
produce life, I think they ought to 
produce life and ought not be used for 
stem cell production. If they are not 
going to produce life, why throw them 
away? Why not use them for saving 
lives? 

We have put into this bill $1 billion 
for sort of a test program on embryo 
adoption. Let us try to find people who 
will adopt embryos and take the nec-
essary steps on implanting them in a 
woman to produce life. If that could be 
done and use all of the embryos, that 
would be marvelous to produce life. 
But where those embryos are going to 
be discarded, I think the sensible thing 
to do is to use them for saving lives. 

We have had in this Chamber an ef-
fort by our subcommittee and then the 
full committee to expand Federal fund-
ing for research on stem cells. 

Right now Federal funding is per-
mitted on stem cells once they have 
been extracted but not to extract 
them. My view is, that is something in 
which the Federal Government ought 
to participate, with the extensive fund-
ing available now in NIH. 

Our efforts to expand that activity, 
to some extent, was complicated by 
amendments offered by the Senator 
from Kansas, Mr. BROWNBACK, who 
wanted to raise the cloning issue. We 
deferred that until next year because it 
would have tied up the bill for a pro-
tracted period of time. As the slow 
schedule of the Senate has worked, we 
could have been tied up, in any event, 
but we made the judgment, with the 

agreement of the majority leader, that 
a freestanding bill would come up in 
February or March. 

While there is a consensus against 
cloning of another individual, there has 
been an unfortunate use of the termi-
nology ‘‘therapeutic cloning,’’ which is 
really a transplant. That involves a 
process where there is the DNA for a 
person, for example, who has Parkin-
son’s, and that is inserted into the em-
bryo so the stem cells come out con-
sistent with the patient, not being re-
jected by the patient. So that is some-
thing we will be working on further 
with hearings set for our subcommittee 
into the next year. 

We have taken a very firm stand on 
the bioterrorism issue, with our bill 
containing $338 million, and our sub-
committee taking the lead on having 
hearings which eventuated in the sup-
plemental appropriations bill having 
an additional $2.5 billion for the needs 
of State and local health departments 
purchasing vaccines against bioter-
rorism. 

When the officials from the Centers 
for Disease Control came in, we admon-
ished, I guess is as good a word as any, 
why they had not made the sub-
committee aware of their needs before. 

It is no secret, you did not have to 
wait until anthrax came into the Hart 
Building or the terrorist attack on 
September 11 to realize the dangers of 
bioterrorism. Had they told us what 
their needs were, we would have re-
sponded as we were responding with 
billions for NIH. 

But we worked through that. We 
asked them in an October 3 hearing for 
a list of all the bioterrorism threats 
and what it would cost to cure them. 
They produced the list, but we could 
not get it. CDC had to give it to HHS 
which did not want to disclose it be-
cause HHS had to give it to OMB, the 
Office of Management and Budget. By 
the time you finish playing alphabet 
soup in Washington, virtually every-
thing is stymied. 

But we had a subsequent hearing, and 
we got these figures, asking them what 
their professional judgment was as to 
what the funding should be. We have 
taken very important steps to protect 
America on bioterrorism. 

Head Start has been a big issue for 
the subcommittee. There is additional 
funding, as we have in community 
health centers, and elevating women’s 
health with additional funding. There 
was an initiative taken in the early 
1990s by Senator HARKIN and myself to 
create a separate unit on women’s 
health in the National Institutes of 
Health. There is additional funding for 
LIHEAP, the aging programs, AIDS, 
education, including education for dis-
advantaged children, school improve-
ment programs, impact aid, bilingual 
education, special education, student 
aid, and public broadcasting. 

Madam President, the conference 
agreement on the Labor, Health and 
Human Services, and Education bill be-
fore the Senate today includes $123.1 
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billion in discretionary spending, the 
full amount of the subcommittee’s 
budget authority allocation under sec-
tion 302(b) of the Budget Act. This 
amount represents an increase of $14 
billion over the fiscal year 2001 freeze 
level. 

At this time, I want to take this op-
portunity to thank the distinguished 
Senator from Iowa, Mr. HARKIN, the 
chairman of the committee, for his 
hard work in bringing this bill through 
the committee and on the floor for full 
consideration by all Senators. 

The programs funded within the sub-
committee’s jurisdiction provide re-
sources to improve the public health 
and strengthen biomedical research, 
assure a quality education for Amer-
ica’s children, and offer opportunities 
for individuals seeking to improve job 
skills. I would like to mention several 
important accomplishments of this 
bill. 

The conference agreement includes 
$23.3 billion for the National Institutes 
of Health, the crown jewel of the Fed-
eral Government. The $2.9 billion in-
crease over the fiscal year 2001 appro-
priation will support medical research 
that is being conducted at institutions 
throughout the country. This increase 
will continue the effort to double NIH 
by fiscal year 2003. These funds will be 
critical in catalyzing scientific discov-
eries that will lead to new treatments 
and cures for a whole host of diseases. 

Since September 11, 2001, Americans 
have become acutely aware that our 
enemies will use any means to murder 
and maim large numbers of U.S. civil-
ians. The use of biological agents is no 
longer a threat—it is a reality. The 
committee has included $338 million to 
coordinate state and local readiness, 
stockpile appropriate pharmaceuticals, 
and build our public health infrastruc-
ture to respond to any act of bioter-
rorism. The anthrax found in Senator 
DASCHLE’s office and in the House and 
Senate mail rooms, at postal facilities 
in New Jersey and the District of Co-
lumbia and surrounding areas, in news 
and other media facilities proves that 
we must try and prevent, detect and 
quickly respond to any further acts of 
bioterrorism. The supplemental appro-
priations bill which the Senate will 
take up shortly contains an additional 
$2,504,314,000 to address the needs of 
state and local health departments, 
purchase smallpox vaccine, to upgrade 
the capacity of laboratories and the 
CDC and NIH, and develop new vac-
cines at the National Institutes of 
Health. 

For the first time, the conference 
agreement includes $1 million for a 
public awareness campaign to educate 
Americans about the existence of spare 
embryos and adoption options. During 
stem cell hearings, we were made 
aware that there are 100,000 spare fro-
zen embryos stored in invitro fertiliza-
tion clinics throughout the U.S. Many 
infertile couples could choose to adopt 
and implant such embryos if they were 
aware of that option. 

To enable all children to develop and 
function at their highest potential, the 
agreement includes $6.5 billion for the 
Head Start Program, an increase of 
$338 million over the last year’s appro-
priation. This increase will provide 
services to 916,000 ch8ldren in 49,420 
classrooms across the nation. 

To help provide primary health care 
services to the medically indigent and 
undeserved populations in rural and 
urban areas, the agreement contains 
$1.34 billion for community health cen-
ters. This amount represents an in-
crease of $175.1 million over the fiscal 
year 2001 appropriation. These centers 
provide health care to nearly 12 million 
low-income patients, many of whom 
are uninsured. 

Again this year, the conferees placed 
very high priority on women’s health. 
Included in the amount is $26.8 million 
for the Public Health Service, Office of 
Women’s Health, an increase of $9.5 
million over last year’s funding level 
to continue and expand programs to de-
velop model health care services for 
women, provide monies for a com-
prehensive review of the impact of 
heart disease on women, and to launch 
an osteoporosis public educatoin cam-
paign aimed at teenagers. Also in-
cluded is $265 million for family plan-
ning programs; $124.4 million to sup-
port the programs that provide assist-
ance to women who have been victims 
of abuse and to initiate and expand do-
mestic violence prevention programs. 

In fiscal year 2001, the Labor-HHS 
Subcommittee held several hearings to 
explore the factors leading to medical 
errors and received testimony from 
family members and patients detailing 
their experiences with medical mis-
takes. The Institute of Medicine also 
gave testimony and outlined findings 
from their recent report which indi-
cated that 98,000 deaths occur each 
year because of medical errors and 
these deaths may cost up to $29 billion 
in excess health care expenditures and 
lost productivity each year. The con-
ference report bill before the Senate 
contains $55 million to determine ways 
to reduce medical errors. 

The agreement maintains $2 billion 
for the low Income Home Energy As-
sistance Program LIHEAP. The 
amount, when combined with the addi-
tional $300 million in emergency appro-
priations, will provide a total of $2.3 
billion for the LIHEAP program fiscal 
year 2002 LIHEAP is the key energy as-
sistance program for low income fami-
lies in Pennsylvania and in other cold 
weather states throughout the Nation. 
Funding supports grants to states to 
deliver critical assistance to low in-
come households to help meet higher 
energy costs. 

For programs serving the elderly, the 
agreement includes: $357 million for 
supportive services and senior centers; 
$566.5 million for congregate and home- 
delivered nutrition services; and $206 
million for the national senior volun-
teer corps; $445 million for the commu-
nity service employment program 

which provides part-time employment 
opportunities for low-income elderly. 
Also, the bill provides $893.4 million for 
the National Institute on Aging for re-
search into the causes and cures of Alz-
heimer’s disease and other aging re-
lated disorders; funds to continue geri-
atric education centers; and the Medi-
care insurance counseling program. 

For AIDS, the agreement includes in 
this amount is $1.9 billion for Ryan 
White programs, an increase of $103.1 
million. also included is $; $781.2 mil-
lion for AIDS prevention programs at 
the Centers for Disease Control; and 
$2.341 billion for research at the Na-
tional Institute of Allergy and Infec-
tious Diseases. 

To enhance this Nation’s investment 
in education, the bill before the Senate 
contains $48.5 billion in discretionary 
education funds, an increase of $8.3 bil-
lion over the fiscal year 2001 level, and 
$4 billion more than the President’s 
budget request. 

For programs to educate disadvan-
taged children, the bill recommends 
$12.3 billion, an increase of $2.6 billion 
over last year’s level. The agreement 
also includes $250 million for the Even 
Start program to provide educational 
services to low-income children and 
their families. 

For school improvement programs, 
the agreement includes $7.8 billion, an 
increase of $1.6 billion over the fiscal 
year 2001 appropriation. Within this 
amount, $2.850 billion will be used for a 
new state grant program for improving 
teacher quality. The agreement also in-
cludes $700.5 million for educational 
technology state grants. 

For impact Aid programs, the agree-
ment includes $1.143 billion, an in-
crease of $150.1 million over the 2001 ap-
propriation. Included in the rec-
ommendation is: $50 million for pay-
ments for children with disabilities; 
$982.5 million for basic support pay-
ments, $48 million for construction and 
$50 million for payments for Federal 
property. 

For bilingual education, the agree-
ment provides $665 million to assist in 
the education of immigrant and lim-
ited—English proficient students. This 
recommendation is an increase of $205 
million over the 2001 appropriation. 

For special education, the $8.6 billion 
provided in the agreement will help 
local educational agencies meet the re-
quirement that all children with dis-
abilities have access to a free, appro-
priate public education, and all infants 
and toddlers with disabilities have ac-
cess to early intervention services. The 
$1.2 billion increase over the FY’01 ap-
propriation will serve an estimated 6.5 
million children age 3–21, at a cost of 
$1,133 per child. While also supporting 
612,700 preschoolers at a cost of $637 per 
child. 

For student aid programs, the agree-
ment provides $12.3 billion, an increase 
of $1.6 billion over last year’s amount. 
Pell grants, the cornerstone of student 
financial aid, have been increased by 
$250 for a maximum grant 34 million, 
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the work study program is held at the 
FY ’01 level and the Perkins loans pro-
grams is increase by $7.5 million. 

The agreement includes $380 million 
for the Corporation for Public 
Boardcasting. In addition to the core 
amount provided for CPB, the com-
mittee recommends $25 million for the 
conversion to digital broadcasting. 

There are many other notable accom-
plishments in this agreement, but for 
the sake of time, I have mentioned just 
several of the kep highlights so that 
the nation may grasp the scope and im-
portance of this bill. 

In closing, Madam President, I again 
thank Senator HARKIN and his staff and 
the other Senators on the sub-
committee for their cooperation. 

I thank my distinguished colleague 
from Minnesota for his patience, if, in 
fact, he was patient. 

I yield the floor. And may I note for 
the record that I am going to have to 
return to the Commerce Committee, 
but I will be back to carry forward on 
the floor consideration of the con-
ference report. 

The PRESIDING OFFICER. The Sen-
ator from Minnesota. 

Mr. WELLSTONE. I, first of all, say 
to Senator SPECTER that was very gra-
cious. Senator SPECTER and Senator 
HARKIN—Senator HARKIN and Senator 
SPECTER—are the ones who have led us, 
the ones who have been the leaders on 
this bill. So it was important to hear 
Senator SPECTER outline this legisla-
tion. I thank Senators HARKIN and 
SPECTER for their leadership. I am very 
proud of what they have done, given 
the resources with which we had to 
work. 

I also thank Ellen Murray and 
Bettilou Taylor for their work. For a 
lot of us, there is a lot in this bill that 
is important to the people we love and 
believe in in our States. It is just a fact 
that a lot of the real tough work is 
done by the people who work with us. I 
thank them. 

I also thank Ellen Gerrity because 
she is the one who has really driven, 
for me, and for lots of people, the men-
tal health work. I am blessed to have 
her working with me. Senator DOMEN-
ICI and I are blessed to have her work-
ing with us. 

On the vote which occurred 2 days 
ago in the conference committee, 10 
House Members basically decided to 
eliminate the mental health parity leg-
islation which would have ended the 
discrimination against people who 
struggle with this illness. This was the 
chance to end the discrimination, and 
they decided not to do so. 

There were 67 Senators who were co-
sponsors of this legislation. It passed 
our committee—the HELP Com-
mittee—with the leadership of Senator 
KENNEDY, by a 21-to-0 vote. It was 
unanimously accepted on the floor of 
the Senate. And 244 House Members 
called on the conference committee: 
Please, don’t block this legislation. 
This is an idea whose time has come. 
You can do something very good. You 

can end the discrimination against peo-
ple struggling with this illness. 

But the insurance companies won the 
day. The insurance companies lobbied 
furiously, and they got the House lead-
ership to stop this. And the White 
House did not give us the support. No. 
The White House did not give us the 
support. 

House leaders say next year they will 
hold hearings. They never have in the 
last 6, 7, 8, 9 years, but they say they 
will hold hearings. The White House 
says: We want to help next year. They 
could have helped this year. They could 
have helped now. It is not as if this dis-
crimination just started yesterday. It 
is not as if we have not been working 
on this legislation for years. But they 
did not help now. 

But I am confident, working with 
Senator DOMENICI—I am proud to work 
with him—that we will get their sup-
port next year. All of the groups and 
organizations representing all the peo-
ple who struggle with this illness, and 
all the people who have loved ones who 
struggle with this illness, will be back. 

My hope is that next year there will 
be a thousand people who struggle with 
this illness and who have friends and 
loved ones who struggle with this ill-
ness who will go to the House of Rep-
resentatives and get 1 inch away from 
these Members who have blocked this 
bill and say: We are not going to let 
you do this to us any longer. We are 
men and women of worth and dignity 
and substance, and we refuse to accept 
this discrimination any longer. 

They argue premiums would go up, 
but the Congressional Budget Office 
said premiums would go up 0.9 percent. 
They say it would be too expensive, but 
they do not talk about the $70 billion a 
year that we save by getting the treat-
ment to people who now work, who can 
work with more productivity, with less 
absenteeism, or whose children now 
will be in school and will not be in jail, 
incarcerated, and needing to receive 
social services help. 

The Washington Post editorialized 
last week that ‘‘the new asylums of the 
21st century’’ for people struggling 
with mental illness are the prisons. I 
visited some of these juvenile ‘‘correc-
tional’’ facilities. I have seen these 
children who never should have been 
there. 

I say to Senator HARKIN, if there had 
been treatment for them on the front 
end, they would have never wound up 
incarcerated. 

I went down to a hearing in Houston 
with SHEILA JACKSON-LEE. She asked 
me to come down there. It was packed 
with desperate parents who talked 
about the fact that their children 
ended up in jails because they couldn’t 
get any coverage or help anywhere 
else. And the leadership of the House of 
Representatives, doing the bidding of 
the insurance companies, blocked this 
bill, and the White House did not help. 

Now with the insurance industry we 
have something we have to be careful 
about. They are saying maybe next 

year we will cover only serious mental 
illness. They know that 90 percent of 
their costs are associated with severe 
mental illness, and they know that if 
they now all of a sudden say other ill-
nesses won’t be covered, the account-
ants working for the insurance compa-
nies will decide, not the doctors. 

Do you want to know what will hap-
pen if all of a sudden we say we will 
only cover what they say is serious 
mental illness? The children will be the 
ones most discriminated against. 

Suicide is the third leading cause of 
death of young people in the United 
States. Every year 30,000 Americans 
take their lives. In 90 percent of these 
situations it is because of depression, 
and the cause is inadequately treated 
mental illness. Every 18 minutes a 
child or adult takes their life because 
of the unmitigated, searing pain of de-
pression and mental illness, and next 
year, while Americans wait for fairness 
in mental health care, thousands more 
will die and millions more will suffer 
because the House of Representatives, 
the Republican leadership, couldn’t 
stand up to the insurance industry and 
couldn’t do the right thing. And the 
White House couldn’t see its way to 
help. 

I thank the 67 Senators who helped. I 
thank the 244 House colleagues who 
helped. I thank the 154 organizations 
that have supported this legislation. I 
thank the Coalition for Fairness in 
Mental Illness Coverage, and I thank 
all of the organizations that are in-
volved in that coalition. 

I look forward to the day when peo-
ple with mental illness will receive de-
cent, humane, and timely health care. 
It will be a good day for our country. 

A critical vote occurred in the Labor 
Health and Human Services conference 
committee earlier this week when 10 
House members decided whether Con-
gress would respond to the will of the 
people and establish fair treatment for 
people with mental illness. They de-
cided they would not. The Mental 
Health Equitable Treatment Act (S. 
543), supported by 67 Senators and 244 
House members, was included in the 
Senate version of the LHHS appropria-
tions bill, but not in the House version. 
Most of the 32 conferees had expressed 
strong support for this bill, and thus 
had their chance to vote their con-
science and resist the enormous pres-
sure that had been brought to bear by 
the business and insurance industries 
to kill this measure. Unfortunately, 
these lobbyists were joined by the 
House Republican Leadership and the 
White House to stop this bill in its 
tracks. They succeeded when the 10 
House Republicans voted against ac-
cepting the mental health provision. 
Mental health parity was dropped. 

House leaders are reportedly prom-
ising to hold hearings on parity for 
next year, and I strongly urge them to 
do so, and to allow no further delay to 
pass a full mental health parity bill. I 
look forward to continuing my long 
partnership with Senator DOMENICI and 
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working with the House to ensure that 
such hearings are fair and represent all 
those with mental illness. Mental 
health parity supporters on the House 
side have waited nine years for the au-
thorizing committees to do just that 
and move the mental health parity leg-
islation in the House. The White House 
too has expressed support for working 
on mental health parity legislation 
next year, though they had no expla-
nation for their opposition to moving 
the bill now. They were very pleased 
with the bill as it was voted out of the 
Senate HELP committee with a vote of 
21–0 on August 1, 2001. Yet, when Amer-
icans with mental illness needed the 
support of their President, now more 
than ever, he was not there for them. 

Sometimes opponents claim that 
ending unfair limits for mental health 
care will cost too much, yet the Con-
gressional Budget Office reported that 
the bill would increase total premium 
costs by only 0.9 percent. Moreover, 
this estimate does not even take into 
account the cost savings that have re-
sulted in overall health care costs 
when mental health care is properly 
covered. Nor does it consider the cost 
savings in the workplace when absen-
teeism is reduced, and productivity is 
increased. Something else is lurking 
behind the claim of cost problems. 
What is lurking there is the continuing 
and widespread discrimination against 
people with mental illness in our 
health care system. 

The stigma against people with men-
tal disorders has persisted throughout 
history. As a result, people with men-
tal illness are often afraid to seek 
treatment for fear that they will not be 
able to receive help, a fear all too often 
realized when they encounter outright 
discrimination in health coverage. Why 
is it that because the illness is located 
in the brain, and not the heart or liver 
or stomach, that such stigma persists? 

One of the most serious manifesta-
tions of stigma is reflected in the dis-
criminatory ways in which mental 
health care is paid for in our health 
care system. Health plans routinely set 
aside ‘‘mental’’ illnesses as distinct 
from ‘‘physical’’ illnesses in health 
care coverage. Inexplicably, they set an 
arbitrary number of hospital days or 
visits, or a higher level of copayments 
or deductible, as a way to handle men-
tal health care. There is no clinical or 
scientific evidence that mental illness, 
or any illness for that matter, can al-
ways be treated successfully within a 
fixed number of days. Nor is there any 
economic or moral justification for 
charging people with mental illness 
more money for their care. One can 
only conclude that health plans try to 
save money at the expense of people 
with mental illness, and they bank on 
the stigma that accompanies this ill-
ness to discourage individuals from de-
manding better care. What a sad com-
mentary on our health care system, 
and on our country. 

The opponents, business and insur-
ance lobbyists and their Congressional 

friends, who cite cost issues fail to rec-
ognize that proper treatment of mental 
illness actually saves money. They ig-
nore the $70 billion per year cost of un-
treated mental illness. They also fail 
to recognize that our society picks up 
the cost of untreated mental illness in 
any case, for untreated illnesses don’t 
just go away. Children with mental ill-
ness may end up in public institutions, 
foster care, or jail because their par-
ents cannot afford their care. Adults 
who have private insurance are often 
forced into public health care systems 
financed through State governments, 
Medicare, and Medicaid. These systems 
are then forced to take scarce re-
sources from those who have no insur-
ance. Families are forced into bank-
ruptcy; lives are broken; and lives are 
lost. 

We also know that the number of 
people with serious mental illnesses in 
America’s jails and prisons today is 
five times greater than the number in 
state mental hospitals. That is what 
happens when people, including those 
with jobs and private health insurance, 
do not get adequate care. How can our 
country tolerate this kind of abuse of 
basic human rights? Prisons, as the 
Washington Post editorial noted last 
Monday, are ‘‘the new asylums of the 
21st century.’’ This criminalization of 
the mentally ill is inhumane. It is also 
emotionally and financially costly, and 
a testament to government failure at 
all levels. We cannot afford to lose any 
more lives and we must not let those 
with mental illness go on being treated 
as criminals or as unworthy of medical 
care. 

Opponents also often try to defeat 
mental health parity legislation by 
claiming they want to cover mental ill-
ness, but only ‘‘serious’’ mental illness, 
and thus they would limit coverage to 
a selected list that is also designed to 
discriminate, most of all against chil-
dren. The bill that was developed this 
year was carefully crafted to address 
the health needs of all those with men-
tal illness as well as the concerns of 
employers, and it did so without dis-
criminating against particular diag-
noses. The insurance industry is very 
aware that 90 percent of their costs as-
sociated with mental illness are associ-
ated with the most severe, as is true 
for other kinds of health issues as well. 
And yet, they want to oppose coverage 
for life-threatening illnesses that ac-
countants, and not doctors, have listed 
as not ‘‘serious’’. Any effort on the part 
of the lobbyists, the House Repub-
licans, or the White House to limit cov-
erage by particular diagnoses should be 
stopped immediately. It is just another 
way to try to stop the effort to provide 
fairness in treatment for people with 
mental illness. 

We know that mental illness is a 
real, painful, and sometimes fatal dis-
ease. It is also a treatable disease. The 
gap between what we know from sci-
entific research and clinical expertise 
and what we do on behalf of patients is 
lethal. Suicide is the third leading 

cause of death of young people in the 
U.S. Each year, 30,000 Americans take 
their lives, and in 90 percent of these 
situations, the cause is inadequate 
treated mental illness. This is one of 
the true costs of delaying this bill that 
I hope those who voted against this un-
derstand: Every 18 minutes, a child or 
adult takes their lives because of the 
unmitigated, searing pain of depression 
or other mental illness. Next year, 
while Americans wait for fairness in 
mental health care, thousands will die 
and millions will suffer. 

Parity will do so much to end the un-
fair cost requirements, access limits, 
and personal indignities that people 
seeking mental health care have been 
forced to endure. Parity in private in-
surance has been shown to save other 
health care costs and would revolu-
tionize our country and our health care 
system in extraordinarily humane 
ways. Congress was stopped from doing 
this right now because of a few mem-
bers and their lobbyist friends. We 
must not let these powerful lobbyists 
subvert the will of the Congress and 
the will of the 154 supporting organiza-
tions of the 2001 Mental Health Equi-
table Treatment Act and the millions 
of Americans they represent whose 
lives are touched by the pain, suffering, 
and sorrow of mental illness. 

I thank the 67 Senate and the 244 
House colleagues who worked hard to 
do the right thing for people with men-
tal illness, and I urge them to not take 
this defeat lightly. I especially want to 
thank the 154 organizations who sup-
ported this legislation and fought for 
its passage, particularly the Coalition 
for Fairness in Mental Illness Coverage 
and its member organizations: Amer-
ican Managed Behavioral Healthcare 
Association, American Medical Asso-
ciation, American Psychiatric Associa-
tion, American Psychological Associa-
tion, Federation of American Hos-
pitals, National Alliance for the Men-
tally Ill, National Association of Psy-
chiatric Health Systems, and National 
Mental Health Association. 

We must return quickly to this bill 
early in 2002 and accept no excuses 
from the Administration or the House 
for any further delay. I look forward to 
the day when people with mental ill-
ness receive decent, humane, and time-
ly health care. It will be a good day for 
our country. 

Mr. SARBANES. Madam President, 
today I would like to bring to your at-
tention title VI of the Labor, Health 
and Human Services Appropriations 
bill (H.R. 3061), which is the ‘‘Mark to 
Market Extension Act of 2001’’. This 
legislation was passed unanimously out 
of the Committee on Banking, Housing 
and Urban Affairs on August 1, 2001. We 
worked closely with both the House 
and the Administration to craft the 
final product that is now part of this 
conference report. 

The legislation will ensure that HUD 
continues to have the authority to re-
structure the rents and the mortgages 
of its FHA-insured section 8 project- 
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based portfolio. These properties have 
been operating for the past 20 years on 
long term rental subsidy contracts, 
many of which are currently paying 
above-market rents. The program we 
seek to reauthorize provides HUD with 
the tools to reduce those rents to mar-
ket levels and to restructure the under-
lying mortgages so that the new, lower 
rents will be sufficient to cover the 
debt. At the same time, the program 
provides for the rehabilitation of these 
projects, and requires another long 
term commitment to keep the prop-
erties affordable. 

The appropriators asked that this re-
authorization be incorporated into this 
appropriations bill in order to make 
use of the $300 million in savings that 
this legislation will generate. We were 
happy to accommodate this request. 

I would like to thank Senator REED, 
the Chairman of the Subcommittee on 
Housing and Transportation, Senator 
GRAMM and Senator ALLARD for their 
hard work, support and cooperation 
throughout this process. 

Below is a detailed description of 
title VI, which I would like to submit 
for the record on behalf of myself and 
Senators REED, GRAMM and ALLARD. 

I ask unanimous consent that the 
two statements be printed in the 
RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
STATEMENT OF SENATOR SARBANES, SENATOR 

GRAMM, SENATOR REED, AND SENATOR 
ALLARD ON EXTENSION OF MARK-TO-MARKET 
PROGRAM FOR MULTIFAMILY ASSISTED 
HOUSING IN FY-20 LABOR-HHS APPROPRIA-
TIONS LEGISLATION 
The following represents the views of the 

Chairman and Ranking Members of the Sen-
ate Committee on Banking, Housing, and 
Urban Affairs and its Subcommittee on 
Housing and Transportation regarding the 
‘‘Mark-to-Market Extension Act of 2001,’’ 
which is part of the Labor-HHS Appropria-
tions Conference Report. 
SUBTITLE A—MULTIFAMILY HOUSING MORTGAGE 

AND ASSISTANCE RESTRUCTING AND SECTION 8 
CONTRACT RENEWAL 

Section 602: Purposes 
The bill includes a number of new purposes 

that reflect some of the concerns of the Com-
mittee and a number of stakeholders regard-
ing the administration of the mark-to-mar-
ket (MTM) program. For example, concerns 
were raised that the private participating 
administrative entities (PAEs) might not be 
providing the amount of rehabilitation and 
reserves necessary for the properties to meet 
the 30 years affordability commitment re-
quired by the law. Likewise, it is important 
for the PAEs, both public and private, to cor-
rectly calculate project expenses. Underesti-
mation of expenses, as with inadequate in-
vestment in rehabilitation, will undermine 
the physical and financial condition of the 
properties. Failure to account realistically 
and accurately for the expenses of running a 
project could result in the project under-
writing being too ‘‘tight’’ with too little debt 
restructured, and too little cash flow. In 
such cases, unexpected events, such as spikes 
in energy prices, could force the property 
into default. Such an outcome would under-
cut the purpose of this program, which is in-
tended to reposition these properties both 
physically and financially to continue to 
serve low-income residents for the long haul. 

The Committee expects the Department to 
continue to keep track of the properties 
after they have been restructured. This is 
particularly important for a number of prop-
erties that have had rents reduced to market 
levels without the debt being restructured. 
These properties have been put on a ‘‘watch 
list’’ to make sure the owners continue to 
maintain the properties, despite the reduc-
tion in cash flow. The Committee expects 
HUD to act expeditiously if these properties 
show any signs of deterioration. 

Section 611: Mark-to-Market Amendments 
Subsection (a)—Authorizes $10 million per 

year for tenant groups, non-profit organiza-
tions, and public entities for technical as-
sistance and capacity building to meet the 
purposes of the Act. This provision allows 
the funding to be carried over. Entities that 
qualify for debt forgiveness under section 
517(a)(5) automatically qualify for grants 
under this subsection. 

(b) Exception rents are allowed for up to 5 
percent of the total number of projects sub-
ject to a portfolio restructuring agreement. 

(c) Provides for notice to residents of the 
Secretary’s rejection of an assistance plan. 

(d) Allows certain properties to go through 
the program upon transfer of ownership, at 
the request of the new owner. 

(e) Provides the Secretary the authority to 
reduce the amount of funds contributed by 
owners for rehabilitation in cases where ad-
ditional features such as an elevator or air 
conditioning are added to the project and 
were not previously in that project. This 
flexibility extends to these additional fea-
tures only; the Committee expects the Sec-
retary to continue to apply the full match-
ing funds requirement for all standard reha-
bilitation. 

(f) Allows owners of previously eligible 
projects to opt back into the program. HUD 
believes that the section 8 contracts on some 
properties that should have gone through the 
mark-to-market program were renewed 
without going through the program. This 
subsection allows such properties, at the 
owner’s consent, to get back into the pro-
gram, if the property would have been other-
wise eligible. 

(g) Redefines second mortgages to allow in-
clusion of miscellaneous costs, subject to 
likelihood of repayment. This subsection 
also allows the Secretary to assign the sec-
ond mortgage to an entity that meets the 
conditions for debt modification or forgive-
ness. The Congress intends this additional 
tool to be used in the same framework as 
modification or forgiveness. For example, if 
HUD would otherwise have forgiven a second 
mortgage, we would expect the Secretary to 
assign the mortgage to the eligible owner 
without any additional requirements, if that 
is the preference of the non-profit owner. 

(h) Retains program exemption for elderly 
projects financed through section 202 that 
have been refinanced. 
Section 613: Consistency of Rent Levels Under 

Enhanced Voucher Assistance and Rent 
Restructurings 
The Mark-to-market program is designed 

to lower section 8 rental payments that are 
above market and, where necessary, restruc-
ture the underlying debt in eligible prop-
erties. To determine if the contract rent is 
above, below, or at market levels requires 
that a rent comparability study be done. The 
Department raised a concern that some rent 
comparability studies may be inaccurate, re-
sulting in a number of contracts being re-
newed at above market rents. Alternatively, 
the Committee has heard reports that 
OMHAR is setting rents too low, or that the 
value of vouchers being provided to residents 
in the case of opt outs are being set too high, 
thereby encouraging owners to avoid the 
mark-to-market program. 

The Committee believes that none of these 
results is desirable: properties with rents 
that are above market should go through the 
program in order to get a thorough financial 
and physical review. Moreover, whatever or-
ganization is establishing the comparable 
market rent, whether it is the PAE or the 
PHA, the results should be consistent so that 
the owner’s decision to stay in the program 
or opt out is not determined by who is doing 
the rent study. In this section, the Com-
mittee directs the Secretary to establish 
procedures for ensuring rents as determined 
through this program, the contract renewal 
process, or for enhanced vouchers for the 
same units are reasonably consistent. 

Section 614: Eligible Inclusions for Renewal 
Rents of Partially Assisted Buildings 

Allows certain projects that are partially 
assisted with section 8 to get budget-based 
rents up to comparable market rents, suffi-
cient to cover the costs of maintenance of 
the project. 
Section 615: Eligibility of Restructuring Projects 

for Miscellaneous Housing Insurance 
Amends Section 223(a)(7) of the National 

Housing Act to allow HUD-held mortgages 
on properties in the program to be treated as 
FHA-insured loans to expedite the refi-
nancing process. In addition, it extends the 
maximum term of FHA-insured and HUD- 
held mortgages refinanced under this sub-
section to 30 years. 
SUBTITLE B—OFFICE OF MULTIFAMILY HOUSING 

ASSISTANCE RESTRUCTURING 
Section 621: Reauthorization of Office and 

Extension of Program 
Extends the program to October 1, 2006. Ex-

tends the Office until October 1, 2004. 
Sections 622 and 623: Appointment of Director 

and Vacancy in Position of Director 
Establishes the procedure for appointing 

the Director of OMHAR and for filling vacan-
cies. The Director would be appointed by the 
President, but would no longer be a Senate- 
confirmed position. 

Section 624: Oversight by Federal Housing 
Commissioner 

Places OMHAR under the jurisdiction of 
the FHA Commissioner/Assistant Secretary 
of Housing, as requested by the Administra-
tion. This is being done to enable better co-
ordination between the Office of Housing and 
OMHAR. The Committee does this with the 
understanding, as expressed by Assistant 
Secretary Weicher at the Subcommittee’s 
June 19, 2001 hearing, that HUD has ‘‘every 
expectation that [OMHAR] will continue to 
be fully dedicated to [the mark-to-mark] 
work.’’ 

The Committee also expects the FHA Com-
missioner to work conscientiously to main-
tain the highly qualified staff that exists at 
OMHAR. At the hearing, the GAO witness 
noted several times of the need to retain 
OMHAR’s ‘‘contract staff that have unique 
expertise in this program. . . .’’ 

Section 625: Limitation on Subsequent 
Employment 

Prohibits certain OMHAR employees from 
subsequent compensation from parties with 
financial interests in the program for a pe-
riod of 1 year. 

SUBTITLE C—MISCELLANEOUS HOUSING 
PROGRAM AMENDMENTS 

Section 631: Extension of CDBG Public Services 
Cap Exception 

Extends the expanded public services cap 
for Los Angeles for an additional 2 years. It 
is expected that this will be the last in a 
number of extensions. 

Section 632: Use of Section 8 Enhanced 
Vouchers for Prepayments 

Extends eligibility for enhanced vouchers 
to projects that prepaid in 1996. 
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Section 633: Prepayment and Refinancing of 
Loans for Section 202 Supportive Housing 

Makes the refinancing provisions for elder-
ly (section 202) projects in the American 
Homeownership and Economic Opportunity 
Act of 2000 self-enacting. The Committee be-
lieves that the provisions enacted last year 
should have already been implemented by 
HUD. This Section makes it clear that the 
provisions from the 2000 Act are self-enact-
ing, and do not need implementing regula-
tions from the Department. 
CHANGES TO THE 2001 AND 2002 APPROPRIATIONS 

COMMITTEE ALLOCATIONS AND THE BUDG-
ETARY AGGREGATES 
Mr. CONRAD. Madam President, sec-

tion 314 of the Congressional Budget 
Act, as amended, requires the chair-
man of the Senate Budget Committee 
to adjust the budgetary aggregates and 
the allocation for the Appropriations 
Committee by the amount of appro-
priations designated as emergency 
spending pursuant to section 
251(b)(2)(A) of the Balanced Budget and 
Emergency Deficit Control Act of 1985, 
as amended. The conference report to 
H.R. 3061, the Departments of Labor, 
Health and Human Services, and Edu-
cation, and Related Agencies Appro-
priations Act for 2002 includes $300 mil-
lion in emergency-designated funding 
for the Low-Income Home Energy As-
sistant Program. That budget author-
ity will result in $75 million in new 
outlays in 2002. 

Pursuant to section 302 of the Con-
gressional Budget Act, I hereby revise 
the 2002 allocation provided to the Sen-
ate Appropriations Committee in the 
concurrent budget resolution in the 
following amounts. 

TABLE 1.—REVISED ALLOCATION FOR APPROPRIATIONS 
COMMITTEE, 2002 
[In millions of dollars] 

Budget au-
thority Outlays 

Current Allocation: 
General Purpose Discretionary ..................... 549,444 551,304 
Highways ...................................................... 0 28,489 
Mass Transit ................................................. 0 5,275 
Conservation ................................................. 1,760 1,232 
Mandatory ..................................................... 358,567 350,837 

Total ......................................................... 909,771 937,137 

Adjustments: 
General Purpose Discretionary ..................... 300 75 
Highways ...................................................... 0 0 
Mass Transit ................................................. 0 0 
Conservation ................................................. 0 0 
Mandatory ..................................................... 0 0 

Total ......................................................... 300 75 

Revised Allocation: 
General Purpose Discretionary ..................... 549,744 551,379 
Highways ...................................................... 0 28,489 
Mass Transit ................................................. 0 0 
Conservation ................................................. 1,760 1,232 
Mandatory ..................................................... 358,567 350,837 

.................................................................. 910,071 937,212 

Mr. CONRAD. Mr. President, I rise to 
offer for the RECORD the Budget Com-
mittee’s official scoring for the con-
ference report to H.R. 3061, the Depart-
ments of Labor, Health and Human 
Services, and Education, and Related 
Agencies Appropriations Act for fiscal 
year 2002. 

The conference report provides 
$123.371 billion in discretionary budget 
authority, which will result in new 
outlays in 2002 of $50.089 billion. When 

outlays from prior-year budget author-
ity are taken into account, discre-
tionary outlays for H.R. 3061 total 
$107.791 billion in 2002. The conference 
report provides virtually the same 
amount of budget authority as did the 
Senate-passed bill, which provided 
$123.37 billion. The conference report is 
at the Senate subcommittee’s section 
302(b) allocation for both budget au-
thority and outlays. 

Included in the conference report’s 
total is $300 million in emergency-des-
ignated funding for the low-income 
home energy assistance program, 
(LIHEAP), which will result in new 
outlays of $75 million in 2002. In ac-
cordance with standard budget prac-
tice, I am adjusting the appropriations 
committee’s allocation by the amount 
of that emergency-designated spend-
ing. 

Additionally, H.R. 3061 also provides 
$18.874 billion in advance appropria-
tions for 2003 for employment and 
training, health resources, child care, 
and education programs. Those ad-
vances are specifically allowed for 
under the budget resolution adopted 
for 2002, and, combined with all other 
advance appropriations considered by 
the Senate to date, fall within the 
limit imposed by the resolution. Fur-
ther, the report adopts the Senate pro-
vision extending the Mark-to-Market 
Program for multifamily assisted hous-
ing. That provision, which is included 
in the above totals, is estimated to 
save $355 million in 2002. Finally, the 
report includes language that extends 
by one year certain benefits regarding 
mental health parity. Because that 
provision includes language directing 
how its costs are to be counted for 
budgetary purposes, it violates section 
306 of the Congressional Budget Act of 
1974. 

I ask unanimous consent that a table 
displaying the budget committee scor-
ing of this report be printed in the 
RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

H.R. 3061, CONFERENCE REPORT TO THE DEPARTMENTS 
OF LABOR, HEALTH AND HUMAN SERVICES, AND EDU-
CATION, AND RELATED AGENCIES APPROPRIATIONS 
ACT, 2002 

[Spending comparisons—Conference Report, in millions of dollars] 

General 
purpose Mandatory Total 

Conference report: 
Budget Authority .................. 123,371 272,937 396,308 
Outlays ................................. 107,791 272,968 380,759 

Senate 302(b) allocaiton:1 
Budget Authority .................. 123,371 272,937 396,308 
Outlays ................................. 107,791 272,968 380,759 

President’s request: 
Budget Authority .................. 116,382 272,937 389,265 
Outlays ................................. 105,957 272,968 378,925 

House-passed: 
Budget Authority .................. 123,371 272,937 396,308 
Outlays ................................. 106,828 272,968 379,796 

Senate-passed: 
Budget Authority .................. 123,370 272,937 396,307 
Outlays ................................. 107,749 272,968 380,717 

CONFERENCE REPORT 
COMPARED TO 

Senate 302(b) allocation: 1 
Budget Authority .................. 0 0 0 
Outlays ................................. 0 0 0 

President’s request: 
Budget Authority .................. 7,043 0 7,043 

H.R. 3061, CONFERENCE REPORT TO THE DEPARTMENTS 
OF LABOR, HEALTH AND HUMAN SERVICES, AND EDU-
CATION, AND RELATED AGENCIES APPROPRIATIONS 
ACT, 2002—Continued 

[Spending comparisons—Conference Report, in millions of dollars] 

General 
purpose Mandatory Total 

Outlays ................................. 1,834 0 1,834 
House-passed: 

Budget Authority .................. 0 0 0 
Outlays ................................. 963 0 963 

Senate-passed: 
Budget Authority .................. 1 0 1 
Outlays ................................. 42 0 42 

1 For enforcement purposes, the budget committee compares the con-
ference report to the Senate 302(b) allocation. 

Notes.—Details may not add to totals due to rounding. Totals adjusted 
for consistency with scorekeeping conventions. In addition, the conference 
report provides $18.874 billion in advance appropriations for fiscal year 
2003. 

Mr. DURBIN. Mr. President, during 
this summer’s debate on the ESEA re-
authorization legislation, I offered an 
amendment to increase the authoriza-
tion for the new math and science part-
nerships program from $500 million in 
the Senate bill to $900 million in fiscal 
year 2002. Raising the authorization to 
this level brought math and science 
partnership participated and science 
partnership funding to the same level 
as the Reading First program also cre-
ated in the education bill. My amend-
ment passed by voice vote. 

During that debate, I joined several 
of my colleagues in emphasizing the 
critical need to improve math and 
science education in our nation’s ele-
mentary and secondary schools. U.S. 
students consistently score lower than 
their counterparts in other nations in 
math and science, yet more than one in 
four high school math teachers and 
nearly one in five high school science 
teachers lack even a minor in their 
main teaching field. The training and 
preparation of math and science teach-
ers must be a top priority. 

I am disappointed that the Labor– 
HHS–Education Appropriations bill 
funds the math and science partner-
ships at just $12.5 million in fiscal year 
2002— a level far below the $450 million 
authorized by Congress for this pro-
gram in the final ESEA legislation. 

But I am encouraged by language in-
cluded in the conference report that 
states, 
the conferees believe math providing high- 
quality math and science instruction is of 
critical importance to our nation’s future 
competitiveness, and agree that math and 
science professional development opportuni-
ties should be expanded. The conferees there-
fore strongly encourage the Secretary and 
the State to continue to fund math and 
science activities within the Teacher Quality 
Grant program at a comparable level in fis-
cal year 2002. 

I understand that the conferees in-
tend that at a minimum, the current 
commitment to the training of math 
and science teachers will be upheld. 
The conference report urges the Sec-
retary of Education and the States to 
use the Teacher Quality grant pro-
gram, funding available for math and 
science partnerships and through other 
federal grants to bring math and 
science education is a level that ade-
quately prepares our young people for 
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the demands for the demands of the 21 
century. I hope that States and dis-
tricts continue to increase their efforts 
in the area. I look forward to working 
with my colleagues next year to fur-
ther support strong math and science 
education in schools. 

SMALLPOX VACCINATION FOR FIRST 
RESPONDERS 

Mrs. BOXER. Mr. President, small-
pox is a deadly disease that if not 
treated within the few first days after 
initial exposure, can cause death in 1 
out of 3 cases. Clearly, this is not a dis-
ease to take lightly. 

The problem with smallpox, unlike 
our recent experience with anthrax, is 
that it is highly contagious, and not 
simply infectious. Thus, one person can 
spread the disease to hundreds of peo-
ple within a matter of days. 

In this new climate of threatened 
bioterrorist attacks, it is essential that 
we prepare ourselves for the worst case 
scenario and not simply sit back and 
hope for the best. 

This fact was highlighted in dis-
turbing detail in the ‘‘Dark Winter’’ 
exercise conducted by the Center for 
Civilian Biodefense Studies at John 
Hopkins University. 

‘‘Dark Winter’’ showed that an aer-
osol release of smallpox virus would 
spread easily, and that the dose needed 
to cause infection is very small. The 
exercise showed that 20 confirmed 
cases could result in as many as 300,000 
additional infections and 100,000 deaths 
in just 3 short weeks. 

In light of this, the Federal Govern-
ment is working quickly to ensure that 
public health officials at all levels of 
government are able to work together 
should an outbreak occur. 

I applaud the steps already taken by 
the Centers for Disease Control to vac-
cinate some of its first response per-
sonnel and to ensure the safety of 
those vaccinations. 

But I believe it is not only essential 
to have a trained and ready team in 
place at the federal level to respond 
immediately to a possible outbreak, I 
believe that such a vaccination pro-
gram should be expanded. 

That is why I sent a letter to Health 
and Human Services Secretary Thomp-
son urging him to work with Governors 
to identify and vaccinate key first re-
sponders in all 50 States. I specifically 
asked Secretary Thompson to instruct 
CDC officials to reach out to Governors 
and work with them to create lists of 
critical first responders in their States, 
and to authorize those vaccinations 
within the next 60 days. 

We must also work quickly to make 
sure we have at least 290 million doses 
of smallpox vaccine available to treat 
the entire population as well as sup-
port additional research on antiviral 
therapies and other vaccines to help 
control and contain any bioterrorist 
attack. 

In California, many companies are 
already making progress toward such 
antiviral therapies for smallpox, and I 
hope that we will not delay in pro-

viding funding for this type of re-
search. 

Mr. HARKIN. I commend my col-
league from California on her thought-
ful comment on the dangers of small-
pox. I agree with her that much more 
research on new vaccines and therapies 
is needed and am proud of the many 
companies across the nation that are 
leaders in this important effort. 

As my colleague indicates, the CDC 
has recently developed a strategy for 
vaccination in response to a smallpox 
outbreak and the funding provided in 
the Labor, Health and Human Services 
and Education Appropriations bill will 
help the CDC in carrying out this goal. 

Additionally, I believe that the fund-
ing provided for the Office of Emer-
gency Preparedness for bioterrorism- 
related activities can be especially use-
ful in making the vaccine available to 
first responders. 

Mrs. BOXER. I thank my distin-
guished colleague from Iowa for his 
supportive remarks, and hope that Sec-
retary Thompson will seriously con-
sider his suggestion. 

I truly believe that a small cadre of 
vaccinated first responders from each 
of the 50 states would provide an indis-
pensable complement to the CDC staff 
already inoculated. 

Mr. HARKIN. I agree with my col-
league from California that vacci-
nating first responders should be given 
serious consideration as the CDC and 
the Office of Emergency Preparedness 
pursue bioterrorist activities. 

Mrs. BOXER. As we continue to dis-
cuss funding to prepare for potential 
bioterrorist attacks, we should also 
have confidence in this country’s abil-
ity to react to a smallpox outbreak 
promptly. Ensuring that first respond-
ers are ‘‘armed’’ with a vaccination and 
in a position to respond is a responsible 
way to achieve this goal. 

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. MCCAIN. Madam President, I 
thank the conferees on this bill for 
their hard work. This is important leg-
islation that provides Federal funding 
for the Departments of Labor and 
Health and Human Services, and Edu-
cation, and related agencies. 

I am pleased to see increased funding 
for many programs, especially in light 
of our Nation’s war on terrorism. This 
includes an increase in funding for bio-
terrorism activities and for strength-
ening our Nation’s public health infra-
structure. This funding is critical for 
all our States, localities, and our Na-
tion as a whole to ensure that we are 
ready to respond to all contingencies. 

There is funding to ensure our Na-
tion’s food supply remains safe and re-
sources for helping meet the health 
care needs of the uninsured. In addition 
to funding key public health programs, 
this bill provides funds for helping 
States and local communities educate 
our children. Furthermore, it funds our 
scientists who are dedicated to finding 
treatments, if not cures, for many ill-
nesses, including Parkinson’s, Alz-
heimer’s, and ALS. 

The legislation also ensures our Na-
tion’s most vulnerable, our children, 
senior citizens and the disabled, have 
access to quality health care. 

Funds are also provided for impor-
tant programs that assist working fam-
ilies needing child care, adult daycare 
for elderly seniors, and Meals on 
Wheels. 

For all the good in this bill, I ask: 
How many other worthy programs are 
being shortchanged because of our pa-
rochial appetites? Again, I find myself 
in the unpleasant position of speaking 
about parochial projects in yet another 
conference report. I have identified 
nearly $1 billion in earmarks. The total 
amount in porkbarrel spending appro-
priations bills considered so far is $15 
billion. 

I would like to start out by asking 
unanimous consent to print in the 
RECORD the Web site of the U.S. Senate 
Committee on Appropriations. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

UNITED STATES SENATE COMMITTEE ON 
APPROPRIATIONS 

AUTHORIZATIONS AND APPROPRIATIONS: WHAT’S 
THE DIFFERENCE? 

Authorization laws have two basic pur-
poses. They establish, continue, or modify 
federal programs, and they are a prerequisite 
under House and Senate rules (and some-
times under statute) for the Congress to ap-
propriate budget authority for programs. 

Some authorization laws provide spending 
directly. In fact, well over half of federal 
spending now goes to programs for which the 
authorizing legislation itself creates budget 
authority. Such spending is referred to as di-
rect, or mandatory, spending. It includes 
funding for most major entitlement pro-
grams. (Some entitlements are funded in an-
nual appropriation acts, but the amounts 
provided are controlled by the authorization 
law that established the entitlement.) The 
authorization laws that provide direct spend-
ing are typically permanent, but some major 
direct spending programs, such as the Food 
Stamp program, require periodic renewal. 

Discretionary spending, which is provided 
in the 13 appropriation acts, now makes up 
only about one-third of all federal expendi-
tures. For discretionary spending, the role of 
the authorizing committees is to enact legis-
lation that serves as the basis for operating 
a program and that provides guidance to the 
Appropriations Committees as to an appro-
priate level of funding for the program. That 
guidance typically is expressed in terms of 
an authorization of appropriations. Such au-
thorizations are provided either as specific 
dollar amounts (definite authorizations) or 
‘‘such sums as are necessary’’ (indefinite au-
thorizations). 

In addition, authorizations may be perma-
nent and remain in effect until changed by 
the Congress, or they may cover only spe-
cific fiscal years. Authorizations that are 
limited in duration may be annual (per-
taining to one fiscal year) or multiyear (per-
taining to two, five, or any number of spe-
cific fiscal years). When such an authoriza-
tion expires, the Congress may choose to ex-
tend the life of a program by passing legisla-
tion commonly referred to as a reauthoriza-
tion. Unless the underlying law expressly 
prohibits it, the Congress may also extend a 
program simply by providing new appropria-
tions. Appropriations made available for a 
program after its authorization has expired 
are called ‘‘unauthorized appropriations.’’ 
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Longstanding rules of the House allow a 

point of order to be raised against an appro-
priation that is unauthorized. During initial 
consideration of a bill in the House (which 
by precedent originates appropriation bills), 
unauthorized appropriations are sometimes 
dropped from the bill. However, the House 
Committee on Rules typically grants waivers 
for unauthorized appropriations that are 
contained in a conference agreement. In the 
Senate, there is a more limited prohibition 
against considering unauthorized appropria-
tions. 

Both House and Senate rules require that 
when the Committees on Appropriations re-
port a bill, they list in their respective com-
mittee reports any programs funded in the 
bill that lack an authorization. The informa-
tion in the committee reports, however, dif-
fers somewhat from the information shown 
in this report. This report covers programs 
that at one time had an explicit authoriza-
tion that either has expired or will expire. 
Unlike the lists shown in the Appropriations 
Committee reports, this report does not in-
clude programs for which the Congress has 
never provided authorizations of appropria-
tions. For example, some Treasury Depart-
ment programs have never received explicit 
authorizations of appropriations. They re-
ceive appropriations nonetheless because the 
authority to obligate and spend funds is con-
sidered ‘‘organic’’—inherent in the under-
lying legislation or executive action that 
originally empowered the Treasury to per-
form particular functions. 

As mentioned above, many laws establish 
programs with authorizations of discre-
tionary appropriations that do not expire. 
Both the Appropriations Committee reports 
and this CBO report exclude programs with 
that type of authorization because its effect 
is permanent.’’ 

WHERE DOES THE MONEY GO? 
While the size of the annual federal budget 

has increased in dollar terms (reflecting in-
flation, increased population and economy) 
over the years, the proportion available for 
common government services has shrunk 
dramatically. Competition among federal 
agencies for funding is heating up. 

Over the last three decades, discretionary 
spending has been cut significantly to ac-
commodate rapid growths in other expenses. 
Discretionary spending covers everything 
from road building to police protection to 
medical research to our national defense— 
most of the government services with which 
Americans are familiar. All other spending is 
mandatory—required by law regardless of 
what is left over for discretionary spending. 
Mandatory spending includes entitlements 
such as Social Security and Medicare, and 
the enormous interest the U.S. must pay 
every year to finance the national debt. 

Three decades ago, nearly two-thirds of the 
federal budget was available for discre-
tionary programs: 1966—$9 billion, interest; 
$43 billion, entitlement; $90 billion (63%), dis-
cretionary. 

In the 1970s, entitlement spending jumped, 
placing a crimp on discretionary spending: 
1976—$27 billion, interest; $189 billion, enti-
tlement; $475 billion, (45%), discretionary. 

By the mid-1980’s, interest payments on 
the national debt began to rise: 1986—$136 
billion, interest; $462 billion, entitlement; 
$438 billion (42%), discretionary. 

By 1996, entitlement spending took half of 
the budget pie. In just 30 years, the amount 
left over for roads, police, defense, and most 
other government services shrunk to a third 
of the budget: 1966—$241 billion, interest; $859 
billion, entitlement; $535 billion (33%), dis-
cretionary. 

Current budget projections show the same 
trend. By 2006, entitlement spending will de-

mand the majority of the federal budget. In-
terest payments will continue to be a major 
drain on the Treasury, and the remaining 
amount will be divided among discretionary 
programs: 2006—$209 billion, interest; $1,476 
billion, entitlement; $6266 billion (27%), dis-
cretionary. 

Compare the forty-year difference side-by- 
side: 1966—$9 billion, interest; $43 billion, en-
titlement; $90 billion (63%), discretionary. 
2006—$209 billion, interest; $1,476 billion, en-
titlement; $626 billion (27%), discretionary. 
RULE XVI—APPROPRIATIONS AND AMENDMENTS 

TO GENERAL APPROPRIATIONS BILLS 
1. On a point of order made by any Senator, 

no amendments shall be received to any gen-
eral appropriation bill the effect of which 
will be to increase an appropriation already 
contained in the bill, or to add a new item of 
appropriation, unless it be made to carry out 
the provisions of some existing law, or trea-
ty stipulation, or act or resolution pre-
viously passed by the Senate during that ses-
sion; or unless the same be moved by direc-
tion of the Committee on Appropriations or 
of a committee of the Senate having legisla-
tive jurisdiction of the subject matter, or 
proposed in pursuance of an estimate sub-
mitted in accordance with law. 

2. The Committee on Appropriations shall 
not report an appropriation bill containing 
amendments to such bill proposing new or 
general legislation or any restriction on the 
expenditure of the funds appropriated which 
proposes a limitation not authorized by law 
if such restriction is to take effect or cease 
to be effective upon the happening of a con-
tingency, and if an appropriation bill is re-
ported to the Senate containing amendments 
to such bill proposing new or general legisla-
tion or any such restriction, a point of order 
may be made against the bill, and if the 
point is sustained, the bill shall be recom-
mitted to the Committee on Appropriations. 

3. All amendments to general appropria-
tion bills moved by direction of a committee 
having legislative jurisdiction of the subject 
matter proposing to increase an appropria-
tion already contained in the bill, or to add 
new items of appropriation, shall, at least 
one day before they are considered, be re-
ferred to the Committee on Appropriations, 
and when actually proposed to the bill no 
amendment proposing to increase the 
amount stated in such amendment shall be 
received on a point of order made by any 
Senator. 

4. On a point of order made by any Senator, 
no amendment offered by any other Senator 
which proposes general legislation shall be 
received to any general appropriation bill, 
nor shall any amendment not germane or 
relevant to the subject matter contained in 
the bill be received; nor shall any amend-
ment to any item or clause of such bill be re-
ceived which does not directly relate there-
to; nor shall any restriction on the expendi-
ture of the funds appropriated which pro-
poses a limitation not authorized by law be 
received if such restriction is to take effect 
or cease to be effective upon the happening 
of a contingency; and all questions of rel-
evancy of amendments under this rule, when 
raised, shall be submitted to the Senate and 
be decided without debate; and any such 
amendment or restriction to a general appro-
priation bill may be laid on the table with-
out prejudice to the bill. 

5. On a point of order made by any Senator, 
no amendment, the object of which is to pro-
vide for a private claim, shall be received to 
any general appropriation bill, unless it be 
to carry out the provisions of an existing law 
or a treaty stipulation, which shall be cited 
on the face of the amendment. 

6. When a point of order is made against 
any restriction on the expenditure of funds 

appropriated in general appropriation bill on 
the ground that the restriction violates this 
rule, the rule shall be construed strictly and, 
in case of doubt, in favor of the point of 
order. 

7. Every report on general appropriation 
bills filed by the Committee on Appropria-
tions shall identify with particularity each 
recommended amendment which proposes an 
item of appropriation which is not made to 
carry out the provisions of an existing law, a 
treaty stipulation, or an act or resolution 
previously passed by the Senate during that 
session. 

8. On a point of order made by any Senator, 
no general appropriation bill or amendment 
thereto shall be received or considered if it 
contains a provision reappropriating unex-
pended balances of appropriations; except 
that this provision shall not apply to appro-
priations in continuation of appropriations 
for public works on which work has com-
menced. 

Mr. MCCAIN. I will quote from it. It 
says: 

Authorization laws have two basic pur-
poses. They establish, continue, or modify 
federal programs, and they are a pre-
requisite—— 

I emphasize, ‘‘a prerequisite’’—— 
under House and Senate rules . . . for the 

Congress to appropriate budget authority for 
programs. 

I found that entertaining and amus-
ing because we have this list of hun-
dreds of projects which are not author-
ized and are funded at whatever level 
the appropriators see fit. 

I will go through a number of them. 
Some of them are entertaining; some of 
them make you sad. I would like to 
pose a question to the manager of the 
bill, if I could have his attention. I see 
that there is $1 million for the Shake-
speare Rose Theater to enhance edu-
cational and cultural programs and 
language literacy in the arts for stu-
dents and the general public. 

Could the manager of the bill tell me 
where the Shakespeare Rose Theater is 
located? 

I admit there are hundreds here. I 
can understand why the manager of the 
bill wouldn’t know why it is a paltry $1 
million, but could the manager of the 
bill tell me where the Shakespeare 
Rose Theater is located? 

Mr. HARKIN. Might I inquire of the 
Senator, what committee does the Sen-
ator—— 

Mr. MCCAIN. I only have 10 minutes. 
Can you tell me where the theater is 
located? That is a pretty straight-
forward question. It deserves a 
straightforward answer. 

Mr. HARKIN. You know, Madam 
President, I would just say to the Sen-
ator, he asked me a question—— 

Mr. MCCAIN. I withdraw the ques-
tion. 

Mr. HARKIN. You asked me a ques-
tion. Now he won’t let me answer it. 

The PRESIDING OFFICER. The Sen-
ator from Arizona has the floor. 

Mr. MCCAIN. I asked for an answer. I 
didn’t get an answer. 

Mr. HARKIN. The answer is there are 
1,600 different items in this bill. If the 
Senator has about 60 seconds of pa-
tience, I will find out for him. 
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Mr. MCCAIN. I thank you, but it is 

an example. The manager of the bill 
doesn’t even know where a place that 
we are giving $1 million of the tax-
payers’ dollars is located. 

Mr. HARKIN. It is in Massachusetts. 
Mr. MCCAIN. That is instructive. 

That is instructive about the prolifera-
tion of the pork in this legislation. 

Let me cite a few others: $500,000 for 
the Mattatuck Museum in Waterbury, 
CT; $800,000 for the Mind-Body Insti-
tute of Boston, MA—the Mind-Body In-
stitute of Boston, MA?—$150,000 for the 
Lady B Ranch Apple Valley, CA, for 
the Therapeutic Horseback Riding Pro-
gram. 

I want to go back to what the Sen-
ator said, that there are 1,600 ear-
marks. So the manager of the bill 
doesn’t even know where $1 million 
goes. Maybe $1 million isn’t much to 
the manager of the bill, but it sure as 
heck is a great deal of money to my 
constituents. I won’t pursue this. 

Again, $150,000 for the Lady B Ranch 
Apple Valley, CA, for the Therapeutic 
Horseback Riding Program. If you 
asked the average citizen if a thera-
peutic horseback riding program was 
at the top of their priority list, I don’t 
think so. But therapeutic horseback 
riding has to be earmarked for Apple 
Valley, CA. 

Continuing, $500,000 for the Univer-
sity of Washington Center for Health 
Workforce Studies in Seattle, WA. By 
the way, there is $800,000 for the Se-
attle King County Workforce Develop-
ment Council, Seattle, WA, for the pur-
pose of retraining displaced Boeing em-
ployees. Now in the Defense appropria-
tions bill, which is coming up very 
shortly, we will have a $26 billion bail-
out for Boeing. Yet we still need 
$800,000 to retrain their workers. That 
is a good deal for Boeing. 

The list continues: 
$750,000 for the Center for Textile 

Training and Apparel Technology at 
Central Alabama Community College; 

$200,000 for the University of Arkan-
sas Medical Services BioVentures Incu-
bator for equipment needed for wetlabs 
used in training; 

$800,000 for Bishops Museum. I dare 
not ask the manager where Bishops 
Museum is, but I can find out for my-
self. 

Continuing with the list: $200,000 for 
the Mississippi State University, Cen-
ter for Advanced Vehicular Systems, 
Mississippi State, MS, for automotive 
engineering training. 

The list goes on and on and on. Here 
is something that is really enter-
taining, or saddening, depending on 
whether or not you are a taxpayer. For 
example, it earmarks $5 million, $5 
million for a program never author-
ized—never a hearing through the Com-
merce Committee—$5 million for a pro-
gram to promote educational, cultural 
apprenticeships, and exchange pro-
grams for Alaska Natives, native Ha-
waiians, and their historical whaling 
and trading partners in Massachusetts. 
That is remarkable, remarkable—$5 

million. This is a new program author-
ized by the Senate-passed version of 
the ESEA authorization bill. It was not 
requested by the administration. 

It is interesting to note that even 
though the United States does not en-
gage or support commercial whaling— 
we are against commercial whaling— 
we are willing to provide $5 million for 
a program highlighting the practice. 

Another issue of concern is the re-
port’s inclusion of $25 million for 
equipment and facilities to assist pub-
lic broadcasters with the transition to 
digital television. I would remind my 
colleagues that this request was never 
the subject of a hearing by the Com-
merce Committee, which is the author-
izing committee. I don’t believe that 
Congress is exercising sound fiscal pol-
icy when it decides to appropriate mil-
lions of dollars to publicly funded tele-
vision stations so that they may pur-
chase the latest in digital technology. 

Rather, the Corporation for Public 
Broadcasting should have come before 
the Commerce Committee to discuss 
with us the best way to achieve the 
goals of public broadcasters and ensure 
that taxpayer dollars are spent wisely. 

So as the manager said, there are 
1,600 earmarks in this bill, very few of 
them, if any, previously authorized; all 
of them are in violation of the Web site 
the Appropriations Committee has. 
The overwhelming majority of these 
earmarks are for members of the Ap-
propriations Committee, so that those 
States that are not represented on the 
Appropriations Committee are short-
changed. There is no competition. 
There is no authorization. There is no 
hearing. We are talking about a billion 
dollars here. It is remarkable. 

The rules of the Senate have to be 
changed. The rules of the Senate have 
to be changed so that those of us who 
don’t support these programs will have 
an opportunity to have our States’ pri-
orities considered as well. 

I have something that my staff put in 
front of me regarding the Rose. Appar-
ently, it is in London, England. It was 
built in 1587 by Philip Henslowe. The 
Rose was the first theater on London’s 
Bankside. Its repertory included plays 
by Kyd, Jonson, Shakespeare, and Mar-
lowe. In 1989 its remains were discov-
ered and partially excavated amidst a 
blaze of international press coverage. 

Are we now giving a million dollars 
to a theater in London, England? Re-
markable. Put in without any hearing, 
without any authorization, without 
anything? We are going to give a mil-
lion dollars for that? Are the British so 
bad off that they need a million dollars 
from us for a theater in London? 

We have homeless people wandering 
the cities of America and we are going 
to give a million dollars to the Rose 
Theater? Remarkable. Remarkable. 

Madam President, it is outrageous, 
disgraceful, and it is an abrogation of 
the process of legislation. Again, I will 
continue to oppose this and try to 
bring this to the attention of the 
American people. 

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized. 

Mr. HARKIN. Madam President, the 
Senator from Arizona never mentioned 
the projects in Arizona in the amount 
of $6.7 million. Let me read a couple: 
University of Arizona for a border 
health initiative. There is one for Pima 
Community College in Arizona for mi-
nority students to attend college. 
There is the Pima County Department 
of Health and the University of Ari-
zona. Here is one for Herd Museum in 
Phoenix to develop exhibits and edu-
cational programs about the historic 
Phoenix Indian School and the Native 
Americans who attended the school. 

Does the Senator want us to knock 
all those out? 

Mr. MCCAIN. Absolutely. I have op-
posed every earmarked project for my 
State, and I have done so for all the 
years I have been here. I am sorry the 
Senator from Iowa doesn’t know that. 

Mr. HARKIN. The Senator knows full 
well that the other Senator from Ari-
zona supports those. 

Mr. MCCAIN. The other Senator does 
not support those. It came from the 
House. 

Mr. HARKIN. So does the Congress-
man. 

Mr. MCCAIN. It came from the 
House. He doesn’t even know where the 
theater is in London. 

Mr. HARKIN. The Congressman also 
supports them. I want to mention a 
couple of other projects. The Senator 
mentioned the Bishop Museum located 
in Hawaii. The other one mentioned 
was in Massachusetts. The Senator 
made fun of a horseback riding project 
that he kind of mocked. I don’t know 
that program intimately, but I remem-
ber when it was brought up. This is a 
program in California for therapy for 
severely mentally retarded and brain- 
injured kids. It is a program where 
they have found that by using this kind 
of therapy, it allows these kids to have 
a little bit better life. I am not a med-
ical expert. I don’t know how this 
works. But according to the Member of 
Congress who brought this up, this is 
something the health care profes-
sionals believe is very important to 
these disabled kids. 

I am told that the Senator from Ari-
zona may be slightly mistaken, that 
the Senator from Arizona did ask for 
some of these projects. The Pima Coun-
ty Department of Health in Arizona, a 
$400,000 grant was asked for by the Sen-
ator from Arizona, Mr. MCCAIN—I am 
sorry, Mr. KYL. It was asked for by the 
other Senator from Arizona. Certainly, 
the other Senator from Arizona —I 
can’t speak for him—would not say 
just this is mine and nobody else’s. So 
I say that there are four projects in Ar-
izona asked for by Senator KYL from 
Arizona. I want the record to show 
that. 

Mr. MCCAIN. Madam President, do I 
have any time remaining? 

The PRESIDING OFFICER. The Sen-
ator does not have any time remaining. 

The Senator from Kansas is recog-
nized. 
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Mr. BROWNBACK. I believe I have 10 

minutes. 
The PRESIDING OFFICER. Correct. 
Mr. BROWNBACK. I yield a minute 

to the Senator from Arizona. 
Mr. MCCAIN. The Senator from Iowa 

knows that Senators speak for them-
selves. My record is clear over many 
years. I have never supported ear-
marks, not because of its virtue or 
vices, but because it didn’t go through 
an authorizing procedure. The Pima 
County College project may be good 
and beneficial, and the therapeutic 
horseback riding project might be good 
and beneficial. I happen to be ranking 
member of the Commerce Committee. 
Those are under the oversight of our 
Committee and they should be author-
ized. It is disgraceful the way these are 
put in. 

The Senator from Kansas will soon 
bring out an example of a problem of 
legislating on appropriations. There is 
a major issue in his State concerning 
Indian gaming on which there has 
never been a hearing, never consider-
ation. It was stuck into an appropria-
tions bill, and it has profound effects 
on the State of Kansas. He is here, and 
rightfully upset, to say the least, about 
the fact that he, as a Senator from 
Kansas, never had any input into it and 
it was stuck into an appropriations 
bill. 

I tell the Senator from Kansas that I 
will do everything I can to help him in 
the authorizing process to see that the 
process is carried out in a legitimate 
fashion. 

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized. 

INDIAN GAMING 
Mr. BROWNBACK. Madam President, 

I want to draw attention to something 
that happened in my State that I think 
is completely wrong in the appropria-
tions process. The Senator from Ne-
vada is aware of this and stated yester-
day his support to help me out with 
this problem. I hope I can get the at-
tention, as well, of the Senator from 
Iowa. This is what happens in the worst 
situations in the appropriating com-
mittees. It is not about money or an 
appropriation for a particular line 
item. In a conference committee, a half 
sentence was written in the report that 
overturned a Tenth Circuit Court of 
Appeals decision about Indian gaming 
in Kansas. It affects the Huron Ceme-
tery in Kansas City, KS. 

You can look at this picture. This is 
not a casino site. This is a cemetery 
site, Huron Indian Cemetery. It has 
been there several hundred years. It is 
on the banks of the Kansas River. It is 
a beautiful site, maintained well. What 
took place was this. We have four rec-
ognized Indian tribes in Kansas, and all 
four have casinos. A fifth tribe from 
outside the State, the Wyandotte tribe 
of Oklahoma, bought adjacent land and 
said: We want to make it into a res-
ervation and casino, even though our 
tribe is in Oklahoma. We want to do 
this in Kansas City because this looks 
lucrative to us. 

So they said, first, they wanted to 
put it right on top of this site. Then 
the courts and local opinion said no. 
Then they wanted to build the casino 
on stilts on the site. They said no to 
that, also. So they bought an adjacent 
building. That was blocked. That was 
blocked in the courts. The State of 
Kansas fought it. 

The four recognized tribes of Kansas 
fought against it. I fought against it. 
The other Senator from Kansas fought 
against that. It has been stopped. The 
people of Kansas City don’t want this 
taking place there. 

OK. So then the tribe from Oklahoma 
litigates it in court. They are defeated 
at the Tenth Circuit Court of Appeals. 
They can’t do this casino in Kansas, 
according to the Tenth Circuit Court of 
Appeals. The Governor doesn’t want it, 
we Senators don’t want it, and the 
tribes don’t want it. Then they go into 
a conference committee—Department 
of Interior—and in the conference, at 
the last minute, a half-sentence, hand-
written note was put in that overturns 
the Tenth Circuit Court of Appeals. 
Now they are going to be able to go for-
ward and build a casino next to this 
beautiful cemetery. 

This is a sacred site to a number of 
Native Americans in the United States. 
But because in a conference committee 
they got a half sentence in, written in 
pencil, it will overturn all of this work 
by all of these people. Is that right? Is 
that fair to take place? Is that the way 
the system is supposed to work? I don’t 
think that is what is supposed to take 
place. 

So we came back in the Labor-HHS 
appropriations bill and on the floor we 
worked with the managers and said: 
Look, this isn’t right. Let’s correct 
this in this appropriations bill. 

The managers in the Senate, to their 
great credit—and I thank the Senator 
from Iowa—said: You are right; we will 
correct it in the Labor-HHS bill. Then 
it got stripped out of the bill because 
the House would not recede. We were 
trying to correct what took place in 
the dark of night through this con-
ference committee report on Labor- 
HHS, and we were not able to get it 
done. 

Now we are left with the possibility 
of a casino being built next to a ceme-
tery by an out-of-State tribe that the 
tribes in Kansas, the Governor of Kan-
sas, and the Senators from Kansas do 
not want, and it took place in the Ap-
propriations Committee process. 

We need a rule change so it does not 
happen again. I am here today to tell 
my colleagues that I am going to be 
working on this next year to get this 
overturned, to get this clarified. There 
were no hearings on this issue—none— 
in either the House or the Senate. It 
was stuck in at the last minute. It 
should not have taken place, yet it did, 
and now it is the law of the land, in 
spite of what all the people involved in 
this think about it. 

This is clearly not appropriate. I 
hope we can put a rule in place to raise 

a point of order, requiring a 60-vote 
supermajority, against situations such 
as this happening to the Huron Indian 
Cemetery in Kansas City, KS. This just 
is not right. I am going to raise this 
issue next year. I hope my colleagues, 
and those on the Appropriations Com-
mittee, will work with us to correct 
such an injustice. 

Thank you, Madam President. I yield 
the floor. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. HARKIN. Madam President, how 
much time is remaining? 

The PRESIDING OFFICER. The Sen-
ator from Iowa has no time remaining. 

Mr. HARKIN. How much time does 
Senator SPECTER have remaining? 

The PRESIDING OFFICER. Twenty- 
nine minutes. 

If no one yields time, time is charged 
equally to both parties. 

Mr. HARKIN. Madam President, par-
liamentary inquiry: If a quorum call is 
instituted, does that time run against 
both sides? 

The PRESIDING OFFICER. Under a 
previous order, it will run against all 
sides. 

Mr. HARKIN. In that case, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Ms. LANDRIEU. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. NEL-
SON of Florida). Without objection, it is 
so ordered. 

Ms. LANDRIEU. Mr. President, I ask 
unanimous consent for 5 minutes to 
speak on the underlying bill and an-
other unrelated subject. 

The PRESIDING OFFICER. Against 
whose time? 

Ms. LANDRIEU. Whatever time is re-
maining. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. LANDRIEU. I thank the Chair. 
Ms. LANDRIEU. Mr. President, I re-

alize there is time remaining and I 
thank the Senators for yielding. I have 
spoken many times on this issue, but I 
want to take another minute to speak 
about the underlying appropriations 
bill, particularly the educational as-
pects and components of this legisla-
tion. There were a few things I didn’t 
get to say that I would like to add for 
the RECORD. 

I thank the chair of the sub-
committee, the Senator from Iowa, Mr. 
HARKIN, for his extraordinary work in 
this area for helping bring forward an 
appropriations bill that reflects the 
positive changes of the authorization 
bill, to have the appropriations reflect 
those new strategies for improving our 
schools and strengthening our move for 
reform, for strengthening the notion 
that every child can learn, that we can 
really have excellence in every school, 
that we are not happy with the status 
quo, that we recognize some schools 
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are terrific, some teachers are wonder-
ful, but the system itself is not as in-
vigorated and as strong as it should be, 
and it can be improved. 

That is what this legislation says: No 
to the status quo and yes to change; no 
to process and yes to progress; no to 
‘‘incomes’’ and yes to outcomes; and 
yes to results. 

In this holiday season it is a wonder-
ful gift to ourselves, to our Nation, to 
change the way we are appropriating 
funding for public schools and for all 
schools in this Nation. 

Today marks a historic moment. For 
the first time in 35 years since the Fed-
eral Government says we will work in 
partnership with States to help edu-
cate our children, it needs to be a local 
responsibility, but it must be a na-
tional priority. Our Nation cannot be 
strong, it cannot be great, it cannot be 
economically as vital if we don’t have 
good schools. In Florida and Louisiana, 
that does not begin in kindergarten or 
end with a college degree; that is pre-
kindergarten, early childhood edu-
cation, and lifelong learning. 

It is clearly in our Nation’s interest 
to help States and local communities 
educate and bring schools to our citi-
zens. The best place to begin doing that 
is in the home. The second best place 
to shore that up is in schools, starting 
at the lower grades and working up. As 
a mother with young children, I know 
directly and very personally that those 
first few years, the foundation, are im-
portant. 

This bill is historic because in that 
whole partnership, for the first time, 
we have actually funded something we 
talk about. We targeted the grants for 
title I. We have funded the effort to 
help get the money to the districts 
that need a helping hand, that have dif-
ficulty raising either sales tax or prop-
erty tax or industrial tax and cor-
porate tax because the tax base is not 
there, but the children are. The tax 
base might not be there, but there are 
smart children who live in that county. 
The tax base is not there, but their 
parents are working hard. 

This bill, for the first time, sends the 
new money through the targeting for-
mulas to bring that help to poor and 
disadvantaged children so they can 
take the new tests, pass them, and 
meet the new standards of account-
ability. 

It is an extraordinary accomplish-
ment. I thank the Senator from 
Vermont. I know he cast his vote—it 
was a difficult vote to cast—against 
the authorization bill because we failed 
to fully fund special education. I am 
disappointed in that. I will work with 
him and pledge to work with Demo-
crats and Republicans to pick up more 
of our fair share of those special edu-
cation dollars. I will work to reform 
special education, to make sure it 
works for our students, our families, 
our children who are greatly chal-
lenged, mentally and physically, as 
well as our teachers. 

Without Senator JEFFORDS, the Sen-
ator from Vermont, his untiring com-

mitment and focus to education, we 
never would have had $3 billion added 
to the Education bill. It would have 
been left on the table and there would 
not be the energy to get it. I know he 
is disappointed, but I hope he hears my 
words this morning and is encouraged. 

There are those in the Chamber who 
recognize without his complete com-
mitment and dedication to the school-
children of this Nation, this bill would 
be short a lot of money. But because he 
put his political muscle behind it and 
did what he needed to do, we have seen 
a tremendous increase in these invest-
ments. He should be happy and grate-
ful. I know he is disappointed in special 
education, but I commit to him I will 
work diligently to see if we cannot 
shore up that part of the bill. 

I ask unanimous consent to have 
printed in the RECORD the list of the 
moneys the States will receive, addi-
tional funds. Every State and county 
will be helped, but we will get re-
sources to those families and commu-
nities that need a helping hand. It is a 
historic moment. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico has 5 minutes 
remaining. 

Mr. DOMENICI. Did I lose time? 
The PRESIDING OFFICER. There 

was a quorum call in progress that was 
evenly divided. 

Mr. DOMENICI. Mr. President, fellow 
Senators, let me take a few minutes. 
First, I rise with a sense of great sad-
ness and yet a feeling of great hope. 
You really can have both votes in your-
self at the same time. Two nights ago 
Mental Health Equitable Treatment of 
2001 was dropped from the Labor-HHS 
appropriations conference report. The 
Senate passed a wonderful bill. We sent 
it to the House as part of Labor appro-
priations, even though it was a major, 
major authorizing bill. We had our 
hopes high because in the Senate the 
support was high. The time had come 
to make sure, 2 years from now in the 
United States, most insurance policies 
would cover the mentally ill. That 
meant to this Senator in 8 or 10 years 
we would be able to look back and see 
a very different America when it came 
to street people, people who during 
cold winter months we see on the 
grates of our cities with the blankets 
wrapped around them. 

In our jails and prisons, we know 
that now and for the ensuing months 
those who have mental illnesses such 
as distress that comes from depression, 
manic depression, schizophrenia, and a 
whole host of serious mental diseases, 
are more apt to be found in the county 
jail or the State jail than they are in 
treatment centers, be they treatment 
centers to which you take your sick 
person, and they are run privately or 
publicly. More mentally ill people, men 
and women, are in jails and facilities 
not intended for them than there are in 
facilities intended for them. 

We in the Senate, with the leadership 
and help of my friend, Senator 
WELLSTONE, have a bill. We call it the 

Domenici-Wellstone bill. It is moving 
right along. It cleared the Senate, 
sending a powerful signal to those in 
America by the millions who are sick 
with these diseases, their relatives, and 
their friends. They had an extremely 
high hope that ran through their bod-
ies and in many cases gave them a su-
perb ray of hope that maybe, in the fu-
ture in the greatest land on Earth, we 
would have insurance—subject to some 
limitations and some exclusions, but 
across this land the large businesses 
would be offering insurance coverage 
for those who were mentally ill who 
worked for them; that we would begin 
to see the same thing happen there 
that has happened to people with heart 
conditions. We would have doctors tak-
ing care of them. We would have re-
search taking place. We would have 
centers and facilities for research and 
for care growing up across this land, 
public or private. We know that would 
be happening. Sure enough, we could 
cast our eyes, cast our vision not too 
far ahead of us, and say we are doing 
the right thing, serious mental illness 
is going to receive treatment. 

I ask consent I have 5 additional min-
utes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Insurance companies 
will be putting forth the kind of cov-
erage necessary. What a day this will 
be. What a time that will be. What joy 
will come to those of us who have 
worked so hard. But more importantly, 
what joy will come to the millions of 
parents who will now see their chil-
dren, when they probably have the first 
signs of these dread diseases, and these 
parents are going to be able to say we 
are not going to go broke trying to 
take care of an uninsured child with 
one of these dread diseases. What a 
marvelous, wonderful thing America 
will have done. 

What do we hear? Over on the side, a 
dull but powerful beat of the insurance 
companies that are saying: This hasn’t 
been covered before. Let’s not cover it 
now. We hear a large undercurrent say-
ing: We have never done this before. We 
should not start now. It is going to cost 
too much. 

To them let me say: We hope you will 
join us when this bill clears both 
Houses, and when at that point you 
have to start writing insurance for peo-
ple who are sick with schizophrenia, 
manic depression, those kinds of dis-
eases—and there are many other dis-
eases that will be covered. Research 
will start to take place because these 
kinds of sick people are carrying on 
their backs a package of assets, assets 
that are the payments that will be 
forthcoming from the sick person run-
ning to the doctor, to the clinic, to the 
research facilities. What a change and 
how America will have grown up when 
that occurs. 

There are a lot of workers in this 
vineyard. There are thousands upon 
thousands of Americans who are busy 
in this field, in their home cities, in 
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their States. Many came to town this 
past week to show up at the conference 
meeting where the House and Senate 
met on this Labor, Health and Human 
Services appropriations bill. Why did 
they show up? They showed up because 
the Senate had attached to that bill a 
thorough covering of these diseases. 

We knew it was a chance because the 
House would rather have this consid-
ered by another committee, not an ap-
propriations committee. We got our 
chance to speak a few words. What 
words were spoken. Clearly, the mes-
sage did not stay in this little cubicle, 
Senator WELLSTONE. The message went 
out from that room. The message went 
out that it is the time, it is the place, 
and it is ready. 

As a matter of fact, I believe the 
members there present would have, by 
overwhelming numbers, voted to take 
this bill and put it on this appropria-
tions bill and send it to the President 
for his signature. We made some good 
things happen. The President of the 
United States has issued a letter say-
ing next year will be the time. We will 
hold him to it. He is saying he would 
like to do that. We know he had a dis-
tinguished friend who had depression 
and committed suicide, and he doesn’t 
have any trouble with the idea of this 
being a disease, severe depression. It 
must be treated. Severe depression 
must have coverage just as the other 
dread diseases. 

I have here lately been comparing 
these dread diseases of the mind with 
the diseases of the heart. Clearly, we 
covered heart even though it is part 
spiritual, part physical. We do not say 
‘‘we don’t cover that because it is very 
difficult to diagnose and do research 
on.’’ Thank God we got it together and 
worked on it. 

So I understand my time is about to 
run out. I thank the Chair. 

I just want to say I am happy again. 
The tenor and the tone—those who 
were saying we are going do it were 
really a different group of people. They 
are going to have hearings. Where they 
have not had a single hearing in the 
House of Representatives on the issue 
of parity of coverage for American peo-
ple, we have had numerous hearings 
here. They have had none. They pledge 
it. Once they have it, once their Mem-
bers hear, once their Members are im-
portuned by these citizens to do this, it 
will move. 

So I say thanks to Senator 
WELLSTONE for all the support and 
help, and to all those in the Senate— 
there are many, over 65 on the bill. The 
pressure from that, the ambience from 
that, was strong. We will, indeed, next 
year, be moving ahead with a big 
strong wave, and it will happen. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. HARKIN. Parliamentary inquiry, 

Mr. President: How much time remains 
on the conference report? 

The PRESIDING OFFICER. The time 
remaining is 20 minutes to the Senator 
from Pennsylvania. 

Mr. HARKIN. Again, I inquire, if 
there is a quorum call, then the time 
runs on both sides? 

The PRESIDING OFFICER. It will 
all be charged to the Senator from 
Pennsylvania. 

Mr. HARKIN. I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The senior assistant bill clerk pro-
ceeded to call the roll. 

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
REID). Without objection, it is so or-
dered. 

Mr. NELSON of Florida. Mr. Presi-
dent, I ask if the Senator from Penn-
sylvania would give me 2 minutes of 
his time. 

Mr. SPECTER. Mr. President, I am 
delighted to yield 2 minutes to the Sen-
ator from Florida. 

The PRESIDING OFFICER. The Sen-
ator from Florida is recognized for 2 
minutes. 

Mr. NELSON of Florida. I thank the 
Senator. 

TERRORISM INSURANCE 
Mr. NELSON of Florida. Mr. Presi-

dent, we are coming down to the 
crunch time with the conclusion of this 
session. One of the issues to be decided 
this afternoon is whether or not we are 
going to have any protection on ter-
rorism insurance—not only for large 
and small businesses but also for 
homes and cars, and for personal lives. 

Since there are so many agendas 
going on with this topic, I urge, since 
this is the very last gasp, the Senate to 
come to an agreement for a fallback 
and a short period of time—say 6 
months—and adopt legislation that 
would have the Federal Government 
assume the terrorism risk for that 
short period of time with a freeze on 
rates so the consumer is not paying the 
high rates now being jacked up; and a 
moratorium on the cancellations so the 
consumers, businesses, and individual 
home and car owners would have pro-
tection against a terrorist risk of loss. 

We can do that. That is a fallback po-
sition. The alternative is to do noth-
ing. That is unconscionable. 

Rates are being jacked as we speak, 
and cancellations of terrorist coverage 
is now occurring in the 50 States. 

I thank the President for letting me 
bring this to the attention of the Sen-
ate. I thank the Senator from Pennsyl-
vania for yielding the time. 

Mr. SPECTER. Mr. President, how 
much time do I have remaining? 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania has 13 minutes 
remaining. 

Mr. SPECTER. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The senior assistant bill clerk pro-
ceeded to call the roll. 

Mr. GRAMM. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The Senator 
is recognized. 

Is someone yielding time? 
Mr. SPECTER. I yield 2 minutes of 

my time. 
The PRESIDING OFFICER. The Sen-

ator from Texas is recognized for 2 
minutes. 

Mr. GRAMM. Mr. President, I think 
we need to take the opportunity to do 
terrorism insurance. I don’t think at 
this late date, having put together two 
different compromises, that we could 
start from scratch on a program which 
nobody fully understands. We are going 
to have a chance this afternoon to do 
it. We have a compromise that has 
been worked out by Senator DODD, Sen-
ator DASCHLE, Senator SARBANES, and 
members of the Banking and Com-
merce Committees. I think we need to 
take it. 

THE STIMULUS PACKAGE 
Mr. GRAMM. Mr. President, I hope 

we get an opportunity to vote on the 
stimulus package. I liken our situation 
to a situation we would face if in the 
cold of winter a storm came along and 
blew the roof off of an apartment 
house. It is clear unless something is 
not done that people would get pneu-
monia, frostbite, and suffer from expo-
sure. 

We have one group of Congressmen 
and Senators rushing in to say that we 
have to hire doctors. We have to buy 
penicillin. We need blankets. 

We have another group that says: 
Why don’t we rebuild the roof? Then it 
is suggested that rich people live on 
the upper floors and they would benefit 
more by putting the roof back on. 

Then the President proposes the clas-
sic political compromise, which is: 
Why don’t you rebuild some of the roof 
and buy some of the penicillin? 

I hope we can go that route. At least 
we would benefit people. I hope we get 
a chance to vote on that package 
today. 

I yield the floor. I thank the Senator 
for this and for many other things. 

Mr. SPECTER. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER (Mr. NEL-
SON of Florida). The clerk will call the 
roll. 

The senior assistant bill clerk pro-
ceeded to call the roll. 

Mr. SPECTER. Mr. President, I ask 
unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SPECTER. Mr. President, we are 
about at the end of the time in this ses-
sion. I just want to make a comment or 
two about the subject matter of the 
Domenici-Wellstone amendment to try 
to bring parity to mental health. I re-
gret very much that the Appropria-
tions Committee did not act on it. 

That amendment passed the Senate 
floor. And it had support from some in 
the House, really divided along party 
lines. There are some assurances from 
the President and at least one of the 
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authorizing committees in the House 
that there will be action to bring par-
ity. 

Mental illness is as much an illness 
as is physical illness, and that ought to 
be corrected. In the conference, I made 
the point that it was my hope that if 
action was not taken by the author-
izers that the appropriators would pro-
ceed, again, next year at this time and 
act in our conference. 

Mr. President, how much time re-
mains? 

The PRESIDING OFFICER. There 
are 8 minutes remaining for the Sen-
ator from Pennsylvania. 

Mr. SPECTER. Mr. President, I ask 
unanimous consent that I may proceed 
for the remainder of that time—the 8 
minutes—as in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
REPORTS ON THE CASES OF DR. WEN HO LEE AND 

DR. PETER LEE 
Mr. SPECTER. Mr. President, before 

the first session of the 107th Congress 
ends, I want to put on the RECORD re-
ports on the cases of Dr. Wen Ho Lee 
and Dr. Peter Lee, which were subject 
to oversight by the Judiciary Com-
mittee on the Department of Justice 
during the 106th Congress. The Sub-
committee’s work was controversial, 
partly because it included oversight of 
Attorney General Reno’s handling of 
the investigations into campaign fi-
nance matters on President Clinton 
and Vice President Gore. 

Without going into all the details, 
suffice it to say that bipartisan agree-
ment could not be reached within the 
Subcommittee on a report or in the full 
Committee on issuance of subpoenas to 
obtain necessary testimony. 

When a subpoena was sought for FBI 
Director Louis Freeh, the opposition of 
Senator HATCH, the Chairman of the 
Committee, proved decisive. In April 
2000, the Subcommittee obtained a 
memorandum from Director Freeh 
dated December 1996 which recited a 
conversation between a ranking FBI of-
ficial and a ranking Department of 
Justice official to the effect that the 
investigation of the Department of 
Justice would effect the Attorney Gen-
eral’s tenure at a time before President 
Clinton had reappointed her. The Freeh 
memo further referenced a conversa-
tion between Attorney General Reno 
and Director Freeh. The Subcommit-
tee’s inability to subpoena and ques-
tion Freeh was a significant hindrance 
to pursuing that important matter. 

That memorandum and other files 
have been inaccessible since October 
with the closing of the Hart Building 
due to the anthrax mail. The terrorist 
attack of September 11 has further hin-
dered the finishing of the Subcommit-
tee’s work because the FBI has, under-
standably, been occupied with inves-
tigating terrorists, which preempted 
other pending matters. 

The Subcommittee’s oversight was 
thwarted repeatedly by delays by the 
FBI and the intransigence of the De-
partment of Energy. Once Wen Ho Lee 

was indicted, the FBI refused to pro-
vide additional information, claiming 
it would hamper the prosecution. Even 
after Dr. Wen Ho Lee entered a guilty 
plea and the prosecution was con-
cluded, the FBI continued to refuse to 
provide information on the ground that 
it would impede their debriefing of Dr. 
Lee in obtaining the tapes which he 
took. 

Congressional oversight is tradition-
ally a difficult matter because the 
House and the Senate are so busy with 
legislative matters and it is like pull-
ing teeth, at best, to get cooperation 
from the Executive branch. The Sub-
committee’s oversight efforts on Dr. 
Wen Ho Lee have been even tougher. In 
addition to the general difficulties, the 
Subcommittee’s oversight efforts have 
been further complicated by the change 
in party control in May 2001, the ter-
rorist attack on September 11 of this 
year, and the departure of the Sub-
committee’s key investigator Mr. 
Dobie McArthur. Mr. McArthur did an 
extraordinary job, virtually single-
handedly conducting the oversight in-
vestigations and writing the reports. 

With the new FBI Director Robert S. 
Mueller, III focusing on reorganization 
of the Bureau and the additional re-
sponsibilities of the FBI occasioned by 
the September 11 terrorist attack, and 
the shift of the Department of Justice 
in the focus of FBI activities, it is very 
difficult to pursue further the Sub-
committee’s inquiry on Dr. Wen Ho 
Lee, but it is my hope that at some 
date that might be done. Because of 
the serious dereliction of the FBI’s 
handling of the Dr. Wen Ho Lee inves-
tigation, it will never be known beyond 
a reasonable doubt whether Dr. Wen Ho 
Lee was a spy, although there is sub-
stantial evidence to that effect in the 
McArthur reports. The publication of 
the reports on Dr. Wen Ho Lee and Dr. 
Peter Lee will enable readers to evalu-
ate the seriousness of espionage in 
damaging our national security inter-
ests, the failure of the Executive 
branch in dealing with those investiga-
tions, the need for changes in proce-
dures by the Department of Justice, in-
cluding the FBI, and the Department of 
Energy. Some legislation, as noted in 
the McArthur reports, has already been 
enacted as a result of the Subcommit-
tee’s oversight and further legislative 
reforms are needed. Publication of 
these reports will promote those objec-
tives. 

Mr. President, I ask unanimous con-
sent that the text of the two-page 
Freeh memorandum of December 1996 
be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

DECEMBER 9, 1996. 
To: MR. ESPOSITO, 
From: DIRECTOR, 
Subject: DEMOCRATIC NATIONAL CAMPAIGN 

MATTER 
As I related to you this morning, I met 

with the Attorney General on Friday, 12/6/96, 
to discuss the above-captioned matter. 

I stated that DOJ had not yet referred the 
matter to the FBI to conduct a full, criminal 

investigation. It was my recommendation 
that this referral take place as soon as pos-
sible. 

I also told the Attorney General that since 
she had declined to refer the matter to an 
Independent Counsel it was my recommenda-
tion that she select a first rate DOJ legal 
team from outside Main Justice to conduct 
that inquiry. In fact, I said that these pros-
ecutors should be ‘‘junk-yard dogs’’ and that 
in my view, PIS was not capable of con-
ducting the thorough, aggressive kind of in-
vestigation which was required. 

I also advised the Attorney General of Lee 
Radek’s comment to you that there was a lot 
of ‘‘pressure’’ on him and PIS regarding this 
case because the ‘‘Attorney General’s job 
might hang in the balance’’ (or words to that 
effect). I stated that those comments would 
be enough for me to take him and the Crimi-
nal Division off the case completely. 

I also stated that it didn’t make sense for 
PIS to call the FBI the ‘‘lead agency’’ in this 
matter while operating a ‘‘task force’’ with 
DOC IGs who were conducting interviews of 
key witnesses without the knowledge or par-
ticipation of the FBI. 

I strongly recommended that the FBI and 
hand-picked DOJ attorneys from outside 
Main Justice run this case as we would any 
matter of such importance and complexity. 

We left the conversation on Friday with 
arrangements to discuss the matter again on 
Monday. The Attorney General and I spoke 
today and she asked for a meeting to discuss 
the ‘‘investigative team’’ and hear our rec-
ommendations. The meeting is now sched-
uled for Wednesday, 12/11/96, which you and 
Bob Litt will also attend. 

I intend to repeat my recommendations 
from Friday’s meeting. We should present all 
of our recommendations for setting up the 
investigation—both AUSAs and other re-
sources. You and I should also discuss and 
consider whether on the basis of all the facts 
and circumstances—including Huang’s re-
cently released letters to the President as 
well as Radek’s comments—whether I should 
recommend that the Attorney General re-
consider referral to an Independent Counsel. 

It was unfortunate that DOJ declined to 
allow the FBI to play any role in the Inde-
pendent Counsel referral deliberations. I 
agree with you that based on the DOJ’s expe-
rience with the Cisneros matter—which was 
only referred to an Independent Counsel be-
cause the FBI and I intervened directly with 
the Attorny General—it was decided to ex-
clude us from this decision-making process. 

Nevertheless, based on information re-
cently reviewed from PIS/DOC, we should de-
termine whether or not an Independent 
Counsel referral should be made at this time. 
If so, I will make the recommendation to the 
Attorney General. 

Mr. SPECTER. Mr. President, I am 
now going to commence with the read-
ing of the report on Dr. Wen Ho Lee: 
My understanding, after consulting 
with the authorities, is that once I 
begin the reading of the report, the re-
mainder may be incorporated in the 
RECORD as if read in full. 

The PRESIDING OFFICER. And the 
Senator is advised he has 21⁄2 minutes 
left. 

Mr. SPECTER. I thank the Chair. I 
shall not use the full 21⁄2 minutes. 

This report augments and completes the 
interim report released on March 8, 2000, re-
garding the Government’s investigation of 
espionage allegations against Dr. Wen Ho 
Lee who pleaded guilty on September 13, 2000 
to one felony count of unlawful retention of 
national defense information.1 The special 
Judiciary subcommittee on Department of 
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Justice Oversight, which I chaired in the last 
Congress, began oversight on the Wen Ho Lee 
case and several other matters in September 
1999, but suspended its review of this case at 
the request of FBI Director Louis Freeh 
after Dr. Lee was indicted and jailed on De-
cember 10, 1999. 

I issued the interim report in March 2000 to 
demonstrate the need for reforms contained 
in the Counterintelligence Reform Act of 
2000, which became law as Title VI of Public 
Law 106–567 on December 27, 2000. That bipar-
tisan bill, which passed the Senate Judiciary 
and Select Intelligence committees without 
a single vote in opposition despite some-
times strong disagreements about certain as-
pects of the Wen Ho Lee case, corrected 
many of the flaws in the government’s proce-
dures for handling espionage investigations 
and prosecutions. This report, consisting of 
an executive summary accompanied by a de-
tailed review of the case, completes the over-
sight record on the Wen Ho Lee matter. 

HIGHLIGHTS OF THE REPORT 
The government’s investigation of Los Ala-

mos National Laboratory (LANL) nuclear 
weapons scientist Dr. Wen Ho Lee was so 
inept that despite scrutiny spanning nearly 
two decades, both the FBI and the Depart-
ment of Energy missed repeated opportuni-
ties to discover and stop his illegal computer 
activities. As a consequence of these numer-
ous failures, magnetic computer tapes con-
taining some of the nation’s most sensitive 
nuclear secrets are now missing when they 
could have been recovered as late as Decem-
ber 1998 and possibly even later. 

One great tragedy of the Wen Ho Lee case 
is that the entire truth will likely never be 
known. As a consequence of an inept inves-
tigation, the government has lost the credi-
bility to claim that its version of events is 
the absolute truth. Dr. Lee also lacks the 
credibility to tell the definitive tale of this 
case: he repeatedly lied to investigators, cre-
ated his own personal nuclear weapons de-
sign library without proper authority, copied 
nuclear secrets to an unclassified computer 
system accessible from the Internet, and 
passed up several opportunities to turn his 
tape collection over to the government. If 
the information Dr. Lee put at risk did not 
fall into the wrong hands, it is a matter of 
mere luck. When the nation’s most sensitive 
nuclear secrets are at issue, it is unaccept-
able that we should have to rely on luck to 
keep them safe. 

Among the many concerns arising from the 
investigation and prosecution of Dr. Lee, the 
following are most significant: 

The government obtained highly credible 
information in 1994 that Dr. Lee had helped 
the Chinese with computer codes and soft-
ware, but took no steps to examine his com-
puter. Had Dr. Lee’s computer been exam-
ined, his illegal downloads of some of the na-
tion’s most sensitive nuclear weapons data 
to an unclassified computer system acces-
sible from the Internet could have been de-
tected and stopped. 

The manner in which the FBI relied almost 
completely on the Department of Energy’s 
Administrative Inquiry (AI) throughout the 
investigation which began in 1996, rather 
than developing an independent investiga-
tive plan, caused an inappropriate focus on 
the alleged loss of W–88 warhead design in-
formation to the exclusion of all else. The 
FBI never questioned how the suspected loss 
of the W–88 information related to the codes 
and software help that Dr. Lee was suspected 
of having provided to the PRC. The ongoing 
debate over whether the AI’s underlying as-
sumptions—namely that rapid advances in 
the PRC weapons program in the early 1990s 
resulted from their acquisition of U.S. weap-
ons design information, and that the loss 

most likely occurred from Los Alamos—is of 
secondary importance. The mere fact that 
the PRC had obtained classified nuclear 
weapons information should have been suffi-
cient to trigger a thorough investigation, 
but the FBI’s investigation was anything but 
thorough. 

The Department of Justice was wrong to 
reject the 1997 request by the FBI for elec-
tronic surveillance under the Foreign Intel-
ligence Surveillance Act. Had the request 
been permitted to go forward to the court, 
Dr. Lee’s illegal downloading could have 
been detected and halted in 1997. The Depart-
ment of Justice’s own internal review, con-
ducted by Assistant U.S. Attorney Randy 
Bellows, concluded that the request should 
have been approved. 

The Department of Energy was wrong to 
allow Wackenhut contract polygraph exam-
iners to administer a polygraph to Dr. Lee 
on December 23, 1998. The Wackenhut con-
tractors incorrectly reported that Dr. Lee 
passed the polygraph, prompting the FBI to 
nearly shut down its investigation at a time 
when scrutiny of Dr. Lee should have been 
intensified. Dr. Lee has told investigators 
the computer tapes that are now missing 
were in his office on December 23. Had the 
FBI conducted its investigation consistent 
with the fact that Dr. Lee did not pass the 
polygraph, the tapes could have been recov-
ered. 

The nuclear secrets that Dr. Lee mis-
handled were correctly described by the gov-
ernment as extremely sensitive. Dr. Lee’s ac-
tions in downloading these files onto an un-
classified computer system accessible from 
the Internet, and later onto portable mag-
netic tapes, constituted a serious threat to 
the national security. 

Allegations that Dr. Lee was targeted for 
investigation and prosecution as a result of 
‘‘ethnic profiling’’ are unfounded. The re-
peated investigations of Dr. Lee resulted 
from reasonable suspicions raised by Dr. 
Lee’s own conduct. Moreover, there is abso-
lutely no evidence that Dr. Lee’s ethnicity 
was a factor in the decision to prosecute Dr. 
Lee or to hold him in unusually strict pre-
trial confinement. 

The government’s harsh treatment of Dr. 
Lee after his arrest on December 10, 1999, in-
cluding putting him in solitary confinement 
and requiring him to be manacled does, how-
ever, raise troubling questions. The govern-
ment’s claim that Dr. Lee was such a threat 
he had to be held in pretrial confinement 
under very strict conditions is inconsistent 
with the long delay from March to December 
1999—when the government first learned of 
the downloaded secrets until he was ar-
rested—and the acceptance of a plea agree-
ment in September 2000 by which Dr. Lee 
was released with no monitoring whatsoever, 
and which is only marginally better than it 
could have had in December 1999, at least in 
terms of finding out what happened to the 
tapes. Taken together with the many missed 
opportunities to detect Dr. Lee’s illegal com-
puter activity and recover the tapes, the 
government’s handling of the plea agreement 
raises questions as to whether the harsh tac-
tics were intended to coerce a confession. 

The government’s claim that Dr. Lee pre-
sented such a danger that he had to be pro-
hibited from communicating is severely un-
dercut by its failure to even seek any type of 
electronic surveillance on him even after the 
existence of the tapes was known. If the gov-
ernment was truly concerned that Dr. Lee 
could potentially alter the global strategic 
balance through phrases as innocuous as 
‘‘Uncle Wen says hello,’’ or might send a sig-
nal to a foreign intelligence service to ex-
tract him, it should have sought to monitor 
his communications, but it did not. 

Some of the most controversial and mis-
guided steps in the case appear to have been 

motivated more by a desire to protect the af-
fected agency’s image than the national se-
curity. This is particularly true of the De-
partment of Energy’s decision to administer 
a polygraph to Dr. Lee in December 1998 
when it seemed likely that the House’s Cox 
Committee report 3 was going to expose the 
many missteps that had occurred up to that 
point. 

The full report which follows addresses 
each of these matters in detail, as well as 
several other important aspects of the case. 
REPORT ON THE GOVERNMENT’S HANDLING OF 

THE INVESTIGATION AND PROSECUTION OF 
DR. WEN HO LEE 
The government’s conduct in this case is 

so filled with major breakdowns by every 
agency involved that it almost defies anal-
ysis and makes determining responsibility 
for the failures a very complicated matter. 
This report attempts to sort out what went 
wrong and why, and to determine how such 
mistakes can be avoided in future cases. It 
includes some new information which has 
not been publicly disclosed before, and pro-
vides a thorough review of the facts that are 
known. For ease of reading, it is organized in 
roughly chronological order, with the excep-
tion being a section in the beginning which 
describes the key elements of the govern-
ment’s case against Dr. Lee. 
The case against Dr. Wen Ho Lee 

Most Americans had never heard of Dr. 
Wen Ho Lee before he was fired from Los Al-
amos National Laboratory in New Mexico on 
March 8, 1999. The first vague hints of the 
story that would explode on the national 
scene in March 1999 had come in a January 7, 
1999, Wall Street Journal article by Carla 
Anne Robbins, which alleged that ‘‘China re-
ceived secret design information for the 
most modern U.S. nuclear warhead’’ and 
quoted unnamed U.S. officials as saying that 
the ‘‘top suspect is an American working at 
a U.S. Department of Energy laboratory.’’ 4 
The WSJ article went on say that the loss of 
information related to the W–88 warhead was 
the ‘‘most significant in a 20–year espionage 
effort by Beijing that targeted the U.S. nu-
clear weapons laboratories,’’ and that 
‘‘China was given general, but still highly se-
cret, information about the warhead’s 
weight, size and explosive power, and its 
state-of-the-art internal configuration, 
which allowed designers to minimize size and 
weight without losing power.’’ 5 The article 
further noted that the investigation of the 
suspected loss of W–88 information was the 
‘‘third major Chinese espionage effort uncov-
ered at the U.S. labs over the last two dec-
ades,’’ and was a key part of the work of the 
special House committee, known as the Cox 
Committee, that was reviewing American 
high-tech transfers to China.6 

The story of suspected espionage at LANL 
remained dormant after the Robbins article 
until the New York Times published a March 
5, 1999 piece by James Risen and Jeff Gerth, 
titled ‘‘Breach at Los Alamos: A Special Re-
port.’’ The article did not name Dr. Lee, but 
raised the profile of the case by quoting 
unnamed administration officials as saying 
that ‘‘working with nuclear secrets stolen 
from an American Government laboratory, 
China has made a leap in the development of 
nuclear weapons: the miniaturization of its 
bombs. . .’’ 7 The Risen and Gerth story put 
a political spin on the case, quoting ‘‘some 
American officials’’ as asserting that ‘‘the 
White House sought to minimize the espio-
nage issue for policy reasons.’’ The senior 
National Security Council official who han-
dled the case, Gary Samore, denied the alle-
gations, telling the NYT reporters that ‘‘The 
idea that we tried to cover up or downplay 
these allegations to limit the damage to 
U.S.-Chinese relations is absolutely wrong.’’ 8 
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Risen and Gerth then explained that their 

own investigation had revealed that 
‘‘throughout the Government, the response 
to the nuclear theft was plagued by delays, 
inaction and skepticism—even though senior 
intelligence officials regarded it as one of 
the most damaging spy cases in recent his-
tory.’’ 9 In support of their charges, they 
cited disagreements between former DOE in-
telligence chief Notra Trulock, who was the 
main proponent of the view that Chinese 
weapons advances were attributable to espio-
nage, and other senior administration offi-
cials, including former Acting Energy Sec-
retary Elizabeth Moler, who was said to have 
ordered Trulock not to brief the Cox Com-
mittee ‘‘for fear that the information would 
be used to attack the President’s China pol-
icy.’’ 10 

Ms. Moler denied the allegations that she 
had interfered with Mr. Trulock’s congres-
sional testimony, but the die had been cast 
so that as the story unfolded over the fol-
lowing months there was always an under-
lying hint that the Clinton Administration 
had ignored or downplayed an important es-
pionage case to avoid criticism or complica-
tions with its China policy. 

On March 8, 1999, Dr. Lee was publicly 
named for the first time in an Associated 
Press story by Josef Hebert. Quoting a state-
ment from the Department of Energy (which 
did not name Dr. Lee), Hebert wrote that Dr. 
Lee had been fired for ‘‘’failing to properly 
safeguard classified material’ and having 
contact with ‘people from a sensitive coun-
try’’’.11 Shortly thereafter, the New York 
Times ran another article by James Risen, 
who had interviewed Energy Secretary Bill 
Richardson. According to Risen, Richardson 
told him that Dr. Lee had been fired on 
March 8 ‘‘for security breaches after the FBI 
questioned him in connection with China’s 
suspected theft of American nuclear se-
crets. . .’’ 12 Secretary Richardson also ac-
knowledged that Dr. Lee had been ques-
tioned for three days, but had ‘‘stonewalled’’ 
during the questioning.13 

Through the spring and summer, details of 
the case dribbled out as the press continued 
its investigation into the matter and several 
congressional committees conducted over-
sight on the case. Among the new details to 
emerge were allegations totally unrelated to 
the W–88 matter, including charges that Dr. 
Lee had transferred massive amounts of clas-
sified nuclear data to the unclassified por-
tion of the LANL computer system and later 
onto portable magnetic tapes, which were 
thought to be missing. 

The Cox Committee released its unclassi-
fied report on May 25, 1999, which did not 
mention Dr. Lee by name but clearly re-
ferred to his case. The President’s Foreign 
Intelligence Advisory Board released its own 
review of security at the national labs in 
June, concluding that the labs did wonderful 
science but were lousy on security matters.15 
In August, Senators Thompson and Lieber-
man of the Governmental Affairs Committee 
released a special statement, saying: 

‘‘This is a story of investigatory missteps, 
institutional and personal 
miscommunications, and—we believe—legal 
and policy misunderstandings and mistakes 
at all levels of government. The DOE, FBI, 
and DOJ must all share the blame for our 
government’s poor performance in handling 
this matter.’’ 16 

By September 1999, the government had fi-
nally separated the W–88 matter from the 
issue of Dr. Lee’s illegal file downloads, and 
had started a new investigation aimed at 
finding out how the PRC had obtained the 
W–88 information it was known to possess. It 
did so quietly, without publicly acknowl-
edging that Dr. Lee was apparently no longer 
a suspect in the loss of the W–88 information. 

Also in late September 1999, the Senate Ju-
diciary subcommittee on Department of Jus-
tice Oversight was organized, with a man-
date to examine: technology transfer to the 
PRC, including the Wen Ho Lee case, the 
Peter Lee case, and the Loral/Hughes mat-
ter; the facts surrounding the FBI’s use of 
pyrotechnic tear gas rounds during the 1993 
standoff at Waco, which had recently been 
confirmed in a special report of the Texas 
Rangers; and the Department of Justice’s 
handling of campaign finance investigations 
and prosecutions from the 1996 presidential 
campaign.17 

The subcommittee began an expeditious 
review of the Wen Ho Lee case and the other 
matters within its jurisdiction, and sent out 
letters to witnesses on December 7, 1999, for 
a hearing on December 14, which would ex-
amine two issues: 1) the details of a Decem-
ber 23, 1998 polygraph exam that had been ad-
ministered to Dr. Lee, and 2) the relationship 
between the Lees and the government. 

On December 10, 1999, Dr. Lee was arrested 
and charged in a 59–count indictment 18 of 
mishandling classified nuclear weapons data, 
prompting FBI Director Freeh to write to 
me, asking that I postpone hearings on the 
case. In view of the extraordinary cir-
cumstances of the case and Director Freeh’s 
unprecedented request, which he reiterated 
to me and Senator Torricelli in a meeting on 
December 14, I agreed to postpone hearings 
on the case, but to continue a review of gov-
ernment documents unrelated to the crimi-
nal case, as well as documents that came 
into the public domain as a result of the gov-
ernment’s prosecution of Dr. Lee. 

The indictment of Dr. Lee referred to a se-
ries of tapes Dr. Lee made from 1993 through 
1997, during which time he collected SECRET 
and CONFIDENTIAL Restricted Data 19 into 
a directory on the classified computer sys-
tem at LANL, then transferred the informa-
tion onto the unclassified portion of the 
LANL computer system and ultimately onto 
a series of portable magnetic computer 
tapes, each capable of holding 150 megabytes 
of information. All told, the information he 
collected and transferred to portable mag-
netic tapes was more than 800 megabytes, 
the equivalent of over 400,000 pages of data.20 

At the bail hearing of Dr. Lee on Dec. 13, 
1999, the key government witness, Dr. Ste-
phen Younger, Associate Laboratory Direc-
tor for Nuclear Weapons at Los Alamos, tes-
tified as follows about the nuclear secrets 
Dr. Lee was accused of mishandling: 

‘‘These codes, and their associated data 
bases, and the input file, combined with 
someone that knew how to use them, could, 
in my opinion, in the wrong hands, change 
the global strategic balance.’’ 21 

It would be hard, realistically impossible, 
to pose a more severe risk than to ‘‘change 
the global strategic balance.’’ 

Dr. Younger further testified that: 
‘‘They enable the possessor to design the 

only objects that could result in the military 
defeat of America’s conventional forces 
. . . . They represent the gravest possible se-
curity risk to . . . the supreme national in-
terest.’’ 22 

A ‘‘military defeat of America’s conven-
tional forces’’ and ‘‘the gravest possible se-
curity risk to . . . the supreme national in-
terest’’ constitute threats of obvious enor-
mous importance. 

At this same bail hearing, when the judge 
seemed to be leaning toward a restrictive 
form of house arrest, Mr. Kelly warned that 
Dr. Lee could be ‘‘snatched and taken out of 
the country’’ by hostile intelligence serv-
ices.23 The lead FBI Agent then on the case, 
Robert Messemer, told the judge to expect ‘‘a 
marked increase in hostile intelligence serv-
ice activities both here in New Mexico and 
throughout the United States in an effort to 

locate those tapes,’’ and warned that ‘‘our 
surveillance personnel do not carry firearms, 
and they will be placed in harm’s way if you 
require us to maintain this impossible task 
of protecting Dr. Lee.’’ 24 

The government made these representa-
tions in a successful effort to deny Dr. Lee 
bail and he remained in pretrial confinement 
for more than nine months. By September 13, 
2000, when Judge Parker approved the plea 
agreement under which Dr. Lee would plead 
guilty to one of the original fifty-nine felony 
counts and accept a sentence of ‘‘time- 
served’’ at 278 days, the government’s case 
against Dr. Lee appeared to lie in tatters, as 
did its credibility. 

Judge Parker’s statements at the plea 
hearing were a stunning rebuke of the gov-
ernment when he said: 

‘‘. . . I believe you were terribly wronged 
by being held in custody pretrial . . . under 
demeaning, unnecessarily punitive condi-
tions. I am truly sorry that I was led by our 
Executive Branch of government to order 
your detention last December. 

‘‘Dr. Lee, I tell you with great sadness that 
I feel I was led astray last December by the 
Executive Branch of our government 
through its Department of Justice, by its 
Federal Bureau of Investigation and by its 
United States Attorney for the District of 
New Mexico. . .’’25 

After praising many of the lawyers on both 
sides of the case, Judge Parker made clear 
where he felt the responsibility for the gov-
ernment’s mistakes should lay: 

‘‘It is only the top decision makers in the 
Executive Branch, especially the Depart-
ment of Justice and the Department of En-
ergy and locally, during December, who have 
caused embarrassment by the way this case 
began and was handled. They did not embar-
rass me alone. They have embarrassed our 
entire nation and each of us who is a citizen 
of it.’’ 26 

When Dr. Lee walked free, convicted of a 
single felony count out of 59 and sentenced 
to time served, the nation was stunned by 
the government’s rapid reversal. The govern-
ment had argued even as late as September 
1, 2000 that Dr. Lee was so serious a threat to 
the national security that he had to be held 
in solitary confinement under extraor-
dinarily stringent conditions, yet less than 
two weeks later, he was allowed to walk out 
of jail a free man. Even President Clinton, 
who strangely acted as though it was some 
alien entity that had done such a sharp turn-
about rather than an agency within his own 
administration, seemed stunned by the 
change of position. On the day after Dr. Lee 
was released, President Clinton told report-
ers at the White House: 

‘‘The whole thing was quite troubling to 
me, and I think it’s very difficult to rec-
oncile the two positions that one day he’s a 
terrible risk to the national security and the 
next day they’re making a plea agreement 
for an offense far more modest than what 
had been alleged.’’ 27 

It may remain impossible to reconcile the 
two positions, but it is necessary to try, if 
for no other reason than to help Americans 
understand why the government acted as it 
did in the Wen Ho Lee case. Although it may 
not be sufficient to restore the public’s con-
fidence in the agencies involved in this case, 
a thorough examination of the facts such as 
that attempted here is a necessary step in 
that direction. 
The Investigations of Dr. Wen Ho Lee 

The purpose of counterintelligence is to 
identify suspicious conduct and then pursue 
an investigation to prevent or minimize ac-
cess by foreign agents to our secrets. From a 
counterintelligence perspective, the govern-
ment’s handling of the Wen Ho Lee matter 
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has been an unmitigated disaster. The inves-
tigation of Dr. Lee since 1982 has been char-
acterized by a series of errors and omissions 
by the Department of Energy and the De-
partment of Justice, including the FBI, 
which have permitted Dr. Lee to threaten 
U.S. supremacy by putting at risk informa-
tion that could change the ‘‘global strategic 
balance.’’ 

While Dr. Lee, of course, must bear pri-
mary responsibility for any damage that 
might result to national security from his 
mishandling of our nuclear secrets, those of-
ficials in the DOE, the FBI and, to a lesser 
degree, the DOJ, who participated in the in-
vestigation of Dr. Lee must accept responsi-
bility for their own failure to detect and put 
a stop to Dr. Lee’s illegal computer activity. 
It would be one thing if an individual who 
had never shown up on the counterintel-
ligence radar scope was later found out, but 
Dr. Lee was under active investigation dur-
ing the very time he was engaged in illegal 
computer downloads, yet his activities were 
not detected. 

In fact, Dr. Lee was investigated on mul-
tiple occasions over seventeen years, but 
none of these investigations—or the security 
measures in place at Los Alamos—came 
close to discovering and preventing Dr. Lee 
from putting the national security at risk by 
placing highly classified nuclear secrets on 
an unsecure system where they could easily 
be accessed by even unsophisticated hack-
ers.18 It is difficult to comprehend how offi-
cials entrusted with the responsibility for 
protecting our national security could have 
failed to discover what was really happening 
with Dr. Lee, given all the indicators that 
were present. 
The 1982–1984 Investigation 

Dr. Wen Ho Lee was born in Nantou, Tai-
wan, in 1939. After graduating from Texas 
A&M University with a Doctorate in 1969, he 
became a U.S. citizen in 1974, and began 
working at Los Alamos National Laboratory 
in applied mathematics and fluid dynamics 
in 1978.20 The X-Division, where Dr. Lee 
worked from 1982 until 1998, has the highest 
level of security of any division at LANL. It 
is responsible for the design of thermo-
nuclear weapons, and Dr. Lee was part of a 
team working on five Lagrangian mathe-
matical codes, also known as ‘‘source codes’’, 
used in weapons development. Dr. Lee’s wife, 
Sylvia, also worked at LANL from November 
1980 until June 1995. The last position she 
held was ‘‘Computer Technician,’’ and she 
held a Top Secret clearance from 1991 
through 1995.30 

The FBI first became concerned about Dr. 
Lee as a result of contacts he made with a 
suspected PRC intelligence agent in the 
early 1980s. On December 3, 1982, Dr. Lee 
called a former employee of Lawrence Liver-
more National Laboratory (LLNL) who was 
suspected of passing classified information 
to the Peoples Republic of China (PRC). This 
call was intercepted pursuant to a FISA 
court authorized wiretap in another FBI es-
pionage investigation. After introducing 
himself, Dr. Lee stated that he had heard 
about the Lawrence Livermore scientist’s 
‘‘matter’’ and that Lee thought he could find 
out who had ‘‘squealed’’ on the employee.31 
Based on the intercepted phone call, the FBI 
opened an espionage investigation on Dr. 
Lee. 

For the next several months the FBI inves-
tigated Dr. Lee, with much of the work being 
done under the guise of the periodic reinves-
tigation required for individuals with secu-
rity clearances. On November 9, 1983, the FBI 
interviewed Dr. Lee. Before being informed 
that the FBI had intercepted his call to the 
Lawrence Livermore employee, Lee stated 
that he had never attempted to contact the 

employee, did not know the employee, and 
had not initiated any telephone calls to him. 
These representations were patently false.32 
Dr. Lee offered during the course of this 
interview to assist the FBI with its inves-
tigation of the other scientist. 

On December 20, 1983 Dr. Lee was again 
interviewed by the FBI,33 this time in Cali-
fornia. During this interview, Lee explained 
that he had been in contact with Taiwanese 
nuclear researchers since 1977 or 1978, had 
done consulting work for them, and had sent 
some information that was not classified but 
that should have been cleared with DOE offi-
cials. He tried to explain that he had con-
tacted the subject of the other investigation 
because he thought this other scientist was 
in trouble for doing the same thing that Lee 
had been doing for Taiwan.34 After this inter-
view, the FBI sent Dr. Lee to meet with the 
espionage suspect. 

On January 24, 1984, Dr. Lee took an FBI 
polygraph examination which included ques-
tions about passing classified information to 
any foreign government, Lee’s contacts with 
the Taiwanese Embassy, and his contacts 
with the LLNL scientist. Although the FBI 
has subsequently contended that Dr. Lee’s 
answers on this polygraph were satisfactory, 
there remained important reasons to con-
tinue the investigation. His suspicious con-
duct in contacting the Lawrence Livermore 
scientist and then lying about it, the nature 
of the documents that he was sending to the 
Taiwanese Embassy, and the status of the 
person to whom he was sending those docu-
ments were potential danger signals. Al-
though not classified, the documents Dr. Lee 
was passing to Taiwan’s Coordination Coun-
cil of North America were subject to Nuclear 
Regulatory Commission export controls. 
They were specifically stamped ‘‘no foreign 
dissemination.’’ According to testimony of 
FBI Special Agent Robert Messemer at a spe-
cial hearing on December 29, 1999, FBI files 
also contain evidence of other ‘‘misrepresen-
tations’’ that Dr. Lee made to the FBI in 
1983–1984 which have raised ‘‘grave and seri-
ous concerns’’ about Dr. Lee’s truthfulness.36 
Notwithstanding these reasons for con-
tinuing the investigation, the FBI closed its 
initial investigation of Lee on March 12, 
1984.37 

Although the FBI’s 1982–1984 investigation 
was generally well run, three areas of con-
cern are worth noting. First, the FBI should 
have coordinated more closely with the De-
partment of Energy. When initially con-
tacted by the FBI in 1982, the DOE’s Office of 
Security recommended that Dr. Lee be re-
moved from access due to the sensitivity of 
the area in which he worked. Had the DOE 
security official’s instincts been followed, 
Dr. Lee would not have been able to put at 
risk, years later, the massive volume of nu-
clear data that he ultimately did. 

The second area of concern is that the FBI 
closed the investigation despite several trou-
bling indicators. As noted previously, FBI 
Special Agent Messemer mentioned several 
misrepresentations that Dr. Lee made to the 
FBI which were relevant to his truthfulness. 
Two of these misrepresentations stand out as 
particularly important. First, Dr. Lee 
learned about the LLNL scientist’s situation 
from a mutual friend during an October 1982 
visit to LLNL.38 Second, and more impor-
tantly, upon learning of the LLNL scientist’s 
predicament, Dr. Lee immediately at-
tempted to call his point of contact at the 
Coordination Council of North America (the 
equivalent of the Taiwanese Embassy in 
Washington, DC).39 That Dr. Lee would at-
tempt to contact a foreign embassy seeking 
help for a fellow scientist should have raised 
serious questions about his trustworthiness. 

Unfortunately, the FBI did not discover 
this until after they had already made a de-

cision to use him in the investigation of the 
LLNL scientist. Had the FBI been more cau-
tious in assessing Dr. Lee’s trustworthiness 
in the first place, it would likely not have 
used him in the investigation of the other 
scientist, and would therefore have been in a 
better position to facilitate his termination 
from LANL or, at the very least, the removal 
of his security clearance. Director Freeh re-
cently confirmed that the FBI had made no 
recommendation to the DOE regarding the 
removal of Dr. Lee’s clearance following the 
1982–1984 investigation.40 

The second element of Dr. Lee’s conduct in 
the 1982–1984 investigation that deserved 
greater attention from the FBI than it got is 
the status of the individual to whom Dr. Lee 
was sending the information at the CCNA. 
This individual was known to the FBI as an 
intelligence collector (although it remains 
unclear as to whether Dr. Lee had any reason 
to be aware of that). The FBI did take the 
necessary steps to learn how Dr. Lee came to 
know this individual, but it did not give suf-
ficient weight to the individual’s status as 
an intelligence collector. 

The third and final area of concern about 
the FBI’s handling of the 1982–1984 investiga-
tion relates to the FBI’s reporting of Dr. 
Lee’s assistance in the investigation of the 
LLNL scientist, which has been inconsistent. 
Some documents, apparently including infor-
mation provided to Attorney General Reno 
in preparation for her June 8, 1999 appear-
ance before the Judiciary Committee in 
closed session, indicate that the FBI did not 
use Dr. Lee in its investigation. The final 
draft of the 1997 request for FISA coverage 
on Dr. Lee, in recounting this episode, states 
flatly that while Dr. Lee offered to help the 
FBI in its investigation of the LLNL sci-
entist, the FBI did not use him.41 Contem-
poraneous FBI records of the 1982 investiga-
tion, however, indicate that not only did Dr. 
Lee assist the FBI with its investigation of 
the other scientist, but that the result was 
far better than had been anticipated. 

The failure to mention the assistance pro-
vided by Dr. Lee in 1983 when requesting 
FISA coverage in 1997 is troubling because it 
has the effect of presenting an incomplete 
picture of the initial investigation of Dr. 
Lee. Judgements regarding whether an indi-
vidual is acting as an agent of a foreign 
power should be made in consideration of the 
totality of the circumstances, and the FBI’s 
decision to use Dr. Lee in the investigation 
of the LLNL scientist is an important ele-
ment of the total circumstances. If the FBI 
trusted Dr. Lee enough to use him in the in-
vestigation of the LLNL scientist, that fact 
should have been included in the FISA re-
quest. The failure to mention that fact gives 
an incomplete impression, which is inappro-
priate in these matters. 

It is likely that the FBI’s incorrect charac-
terization of Dr. Lee’s 1982–1984 activities 
was merely an inadvertent oversight and was 
not an attempt to conceal the assistance he 
had provided. For example, the FBI did not 
make any effort to conceal or deny Mrs. 
Lee’s assistance to the government. 

While the FBI should have acknowledged 
Dr. Lee’s assistance in the FISA request, the 
totality of Dr. Lee’s conduct in 1982–1984 was 
suspicious and was directly relevant on a 
probable cause determination. 

The 1982–1984 investigation of Dr. Lee rep-
resents a missed opportunity to protect the 
nation’s secrets. Had the matter been han-
dled properly, Dr. Lee’s clearance and access 
would most likely have been removed long 
ago, before he was able to put the global 
strategic balance at risk. 
The 1994–November 2, 1995, Investigation of Dr. 

Lee 
This investigation of Dr. Lee was initiated 

based upon the discovery that he was well 
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acquainted with a high-ranking Chinese nu-
clear scientist who visited Los Alamos as 
part of a delegation in 1994,42 and that he was 
alleged to have helped Chinese scientists 
with codes and software. Dr. Lee had never 
reported meeting this scientist, which he 
was required to do by DOE regulations, so 
his relationship with this person aroused the 
FBI’s concern. Unclassified sources have re-
ported that Dr. Lee was greeted by ‘‘a lead-
ing scientist in China’s nuclear weapons pro-
gram who then made it clear to others in the 
meeting that Lee had been helpful to China’s 
nuclear program.’’ 43 In concert with the 
1982–1984 investigation, Dr. Lee’s undisclosed 
relationship with this top Chinese nuclear 
scientist should have alerted the FBI and the 
DOE of the imperative for intensified inves-
tigation and reconsideration of his access to 
classified information. Instead, this FBI in-
vestigation was deferred on November 2, 1995, 
because Dr. Lee was by then emerging as a 
central figure in the Department of Energy’s 
Administrative Inquiry,44 which was devel-
oped by a DOE counterintelligence expert in 
concert with a seasoned FBI agent who had 
been assigned to DOE for the purposes of the 
inquiry. (The DOE Administrative Inquiry 
was given the code name Kindred Spirit.45) 
The investigation of Dr. Lee was essentially 
dormant from November 1995 until May 1996, 
when the FBI received the results of the DOE 
Administrative Inquiry and opened a new in-
vestigation of Dr. Lee on May 30, 1996. 

It is difficult to understand why the FBI 
would suspend the investigation in 1995, even 
to wait for the Kindred Spirit Administra-
tive Inquiry, when the issues that gave rise 
to 1994–1995 investigation remained valid and 
unrelated to the Kindred Spirit investiga-
tion. The key elements of the 1994–1995 inves-
tigation are described in the 1997 Letterhead 
Memorandum (LHM) which was prepared to 
support the request for a FISA search war-
rant. Specifically, the LHM describes the un-
reported contact with the top nuclear sci-
entist,46 and it makes reference to the ‘‘PRC 
using certain computational codes . . . 
which were later identified as something 
that [Lee] had unique access to.’’ 47 And, fi-
nally, the LHM states that ‘‘the Director 
subsequently learned that Lee Wen Ho had 
worked on legacy codes.’’ Given these allega-
tions, it was a serious error to allow the in-
vestigation to wait for several months while 
the DOE AI was being completed. This defer-
ral needlessly delayed the investigation and 
left important issues unresolved. 

In addition to information known to the 
FBI which required further intensified inves-
tigation and not a deferred investigation on 
November 2, 1995, the Department of Energy 
was incredibly lax in failing to understand 
and pursue obvious evidence that Dr. Lee 
was downloading large quantities of classi-
fied information to an unclassified system. 
The sheer volume of Dr. Lee’s downloading 
showed up on a DOE report in 1993.49 Cheryl 
Wampler, from the Los Alamos computer of-
fice, has testified that the NADIR system, 
short for Network Anomaly Detection and 
Intrusion Recording, flagged Dr. Lee’s mas-
sive downloading in 1993.50 This system is 
specifically designed to create profiles of sci-
entists’ daily computer usage so it can de-
tect unusual behaviors. A DOE official with 
direct knowledge of this suspicious activity 
failed to act on it, or to tell DOE counter-
intelligence personnel or the FBI. Based on 
its design, the NADIR system would have 
continued to flag Dr. Lee’s computer activi-
ties in 1994 as being unusual, but no one from 
DOE took any action to investigate what 
was going on.51 And it wasn’t mentioned to 
the FBI or DOE’s counter-intelligence per-
sonnel. 

In response to written questions after a 
September 27, 2000 hearing on the Wen Ho 

Lee matter, DOE officials provided informa-
tion to put the NADIR alerts in perspective. 
According to DOE, an average of 180 users 
per week exceeded the thresholds established 
by the system, and were flagged just like Dr. 
Lee.52 While 180 is a substantial number of 
individuals, it would not be impossible to de-
vise a system by which counterintelligence 
personnel can review these records to deter-
mine whether or not any individuals who are 
already under investigation have been iden-
tified by the system. 

In response to another question about what 
happened to the NADIR records for 1994 
(which, according to testimony from Ms. 
Wampler are missing), DOE replied simply 
that: 

‘‘. . . in 1993 NADIR was a new and devel-
oping technique and many other scientists in 
addition to Dr. Lee were transferring data 
due to a change in the computer environ-
ment at that time. During the 1993–1994 
timeframe, Dr. Lee was not a suspect.’’ 53 

Apart from the fact that the DOE’s re-
sponse is incorrect—Dr. Lee was a suspect 
beginning in 1994—the records should have 
been available for review when the FBI 
began its investigation. The fact that the 
DOE was able to confirm that Dr. Lee was 
flagged by NADIR in 1993 proves that point, 
but it does not explain the absence of the 
1994 NADIR records. Had the FBI bothered to 
check with the DOE computer personnel, and 
there should have been no doubt that Dr. Lee 
had no expectation of privacy with regard to 
a system designed to identify abnormal sys-
tem operations, Dr. Lee’s illegal computer 
downloads could have been detected and 
halted. 

The DOE computer and counterintel-
ligence personnel could also have been more 
helpful in this situation.54 Had DOE trans-
mitted this information to the FBI, and had 
the FBI acted on it, Dr. Lee could have and 
should have been stopped in his tracks in 
1994 on these indicators of downloading. The 
full extent of the importance of the informa-
tion that Dr. Lee was putting at risk 
through his downloading was encapsulated in 
a document the Government filed in Decem-
ber 1999 as part of the criminal action 
against Dr. Lee: 

‘‘[I]n 1993 and 1994, Lee knowingly assem-
bled 19 collections of files, called tape ar-
chive (TAR) files, containing Secret and 
Confidential Restricted Data relating to 
atomic weapon research, design, construc-
tion, and testing. Lee gathered and collected 
information from the secure, classified 
LANL computer system, moved it to an un-
secure, ‘‘open’’ computer, and then later 
downloaded 17 of the 19 classified TAR files 
to nine portable computer tapes.’’ 55 

These files, which amounted to more than 
806 megabytes, contained information that 
could do vast damage to the national secu-
rity. 

The end result of these missteps and lack 
of communication was that, during some of 
the very time that the FBI had an espionage 
investigation open on Dr. Lee resulting from 
his unreported contacts with a top Chinese 
scientist and the realization that the Chi-
nese were using codes to which Dr. Lee had 
unique access, DOE computer personnel were 
being warned by the NADIR system that Dr. 
Lee was moving suspiciously large amounts 
of information around, but were ignoring 
those warnings and were not passing them on 
to the FBI. At the same time, FBI personnel 
were taking no steps to investigate Dr. Lee’s 
computer activities, even when one of the 
key allegations that prompted scrutiny of 
him in 1994 was that he had helped the Chi-
nese with codes and software. 

The near perfect correlation between the 
allegations which began the 1994–1995 inves-
tigation and Dr. Lee’s computer activities is 

stunning. The codes the Chinese were known 
to be using were computer codes, yet FBI 
and DOE counterintelligence officials never 
managed to discover these massive file 
transfers. Where, if not on his computer, 
were they looking? And, as for the lab com-
puter personnel who saw but ignored the 
NADIR reports, what possible explanation 
can there be for a failure to conduct even the 
most minimal investigation? 

FBI and DOE failures in 1994–1995 rep-
resented the loss of a golden opportunity to 
detect and halt Dr. Lee’s illegal computer 
activities. In the 1995–1996 period, another 
opportunity to find and fix the problem pre-
sented itself in the form of the DOE Admin-
istrative Inquiry (AI). Unfortunately, the op-
portunity represented by the AI was never 
fully realized. 
The Investigation Renewed, May 30, 1996 to Au-

gust 12, 1997 
As noted previously, the investigation of 

Dr. Lee was dormant from November 2, 1995 
until May 30, 1996. The investigation had 
been shut down to await the arrival of DOE’s 
Administrative Inquiry, which was presented 
on May 28, 1996. With the DOE AI in hand, 
the FBI resumed its investigation of the 
Lees. To understand that investigation, how-
ever, it is first necessary to review the AI. 

The Kindred Spirit Administrative Inquiry 
The public perception of the government’s 

actions in the Wen Ho Lee case, particularly 
with regard to charges of so-called ‘‘ethnic 
profiling’’, has been shaped by a misunder-
standing of the Department of Energy’s Ad-
ministrative Inquiry (AI), code named ‘‘Kin-
dred Spirit’’. Although he was not its author, 
former DOE intelligence chief Notra Trulock 
has been closely associated with this docu-
ment, in large measure because he was in-
strumental in commissioning the DOE’s Kin-
dred Spirit Analytical Group (KSAG) which 
spawned the AI, and he later forcefully advo-
cated the position that substantial espionage 
had occurred and that something needed to 
be done about it. The KSAG was formed in 
1995 when scientists studying Chinese nu-
clear developments became concerned about 
certain developments in the level of sophis-
tication of the PRC’s weapons. During the 
summer of 1995, these concerns were fueled 
when an individual provided to the U.S. gov-
ernment a document, subsequently known as 
the ‘‘walk-in’’ document, which contained 
highly classified details of some of our most 
advanced nuclear warheads. 

Recent attempts to re-examine the 
premise of the Kindred Spirit AI and to ques-
tion its role in the FBI’s subsequent inves-
tigation of the same name have fostered the 
perception that the DOE’s AI was largely to 
blame for the FBI’s misdirected investiga-
tion, which focused almost exclusively on 
Dr. and Mrs. Lee, the loss of the W–88 infor-
mation, and the Los Alamos lab, when a 
much broader investigation was required. 

The perception that DOE’s AI was the 
weakest link in the FBI’s Kindred Spirit in-
vestigation is unfortunate because it ob-
scures a far more complex set of cir-
cumstances. This perception has also un-
fairly undermined the government’s credi-
bility on the ethnic/racial profiling question 
and seriously damaged Notra Trulock’s rep-
utation and career. A more complete public 
record on this matter may be helpful in re-
pairing some of the damage. 

In an October 29, 1999 letter, Energy Sec-
retary Bill Richardson reacted to the FBI’s 
attempts to lay the blame for its problems in 
the Kindred Spirit investigation on the Ad-
ministrative Inquiry: 

‘‘. . . I think there has been a tendency to 
overstate the adverse influence that DOE’s 
technical analysis and preliminary inves-
tigative support had on the conduct of the 
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KINDRED SPIRIT investigation. There also 
has been, in my opinion, an over-emphasis on 
the degree to which DOE input served to 
limit the FBI’s investigative work. . . . 
[T]he fact is that all of the decisions to limit 
the scope of the investigation were clearly, 
mutually agreed-upon by DOE and the FBI, 
based on security and other concerns.’’ 57 

In this regard, Secretary Richardson is 
correct. The FBI’s failures in the Wen Ho 
Lee investigation should not be blamed on 
the AI. The DOE is, by law, limited in the 
scope of what it can do. The FBI could have 
and should have looked at the AI as a start-
ing point. Instead, the FBI case agents 
seemed to think that the DOE investigators 
had done their job for them, and never seri-
ously looked at the premise of the AI and its 
relationship to Dr. Lee’s activities. 

The facts of the AI and the controversy 
surrounding it can be stated in an unclassi-
fied fashion as follows: 

(A) The U.S. government concluded in 1995 
that the PRC had made remarkable progress 
in its nuclear weapons program in the early 
1990s. 

(B) The government also learned in 1995 
that the PRC had obtained certain classified 
nuclear weapons design information on the 
W–88 warhead and other weapons. 

There is widespread agreement that both A 
and B are true: the Chinese made rapid ad-
vancements in their nuclear weapons pro-
gram in the early 1990s, and they obtained 
classified nuclear weapons design informa-
tion sometime before 1995. The controversy 
arises over whether there is any causal rela-
tionship between the two facts. One school of 
thought—embodied in the Kindred Spirit 
AI—holds that the Chinese advances oc-
curred because they obtained classified U.S. 
nuclear weapons design information, par-
ticularly that related to the W–88. The con-
trary school of thought holds that while both 
A and B may be true, there is no evidence 
that the Chinese nuclear advances resulted 
from their acquisition of U.S. nuclear weap-
ons design information. 

Investigations predicated upon these two 
schools of thought would take remarkably 
divergent paths. If one took as a starting 
point, as did the authors of the AI, the belief 
that the PRC’s nuclear weapons design ad-
vances were in large part attributable to es-
pionage against the United States, one would 
be looking for the wholesale transfer of W–88 
design information. The alternative view— 
that the PRC’s nuclear weapons advances 
could have occurred independently of the ac-
knowledged acquisition of classified U.S. 
weapons data in the ‘‘walk-in’’ document— 
would lead to an investigation focused on the 
specific bits of classified information the 
Chinese were known to have obtained, not 
only about the W–88 but about other weapons 
systems as well. The former theory paints a 
picture consistent with a single act of espio-
nage, conducted by a single individual trans-
ferring information from a specific place. 
The latter theory forces a broader review, 
implicitly acknowledging that the informa-
tion could involve multiple transfers from 
multiple sources, quite possibly by numerous 
individuals. 

While the debate over whether or not the 
PRC’s nuclear weapons advances resulted 
from espionage is important from both a 
counterintelligence and an intelligence point 
of view, it should not have been the deter-
minative factor in deciding how to conduct 
this espionage investigation. The threshold 
for required action by the FBI is met on the 
basis of fact B, irrespective of fact A and any 
relationship between the two elements. Sec-
tion 811 of the Intelligence Authorization 
Act of 1995, enacted to improve interagency 
coordination on espionage investigations in 
the wake of the Aldrich Ames spy case, re-

quires an agency to notify the FBI when it 
becomes aware that espionage may have oc-
curred. Proof that the PRC had obtained 
classified U.S. nuclear weapons design infor-
mation became available in the summer of 
1995 in the form of the ‘‘walk-in’’ document, 
which was really a large cache of documents 
delivered to the U.S. government by a Chi-
nese national. The information in the ‘‘walk- 
in’’ document was sufficient to trigger the 
requirements of section 811 and to prompt an 
investigation by the FBI. 

The DOE could have satisfied its statutory 
obligations under section 811 simply by noti-
fying the FBI of its view that certain infor-
mation in the ‘‘walk-in’’ document was not 
in the public domain, had not been author-
ized for transfer to the PRC, and was there-
fore likely in the possession of the PRC as a 
result of espionage. In retrospect, it might 
have been better if they had done so. The 
conclusions of the AI, while accompanied by 
many caveats that the DOE had been limited 
in its ability to conduct the investigation 
and that further review was required, were 
adopted almost wholesale by the FBI and 
formed the basis of the FBI’s own Kindred 
Spirit espionage investigation. 

The Bellows Report is highly critical of the 
DOE AI, concluding essentially that the DOE 
overstated the degree of consensus that ex-
isted on the question of espionage as a causal 
factor in the PRC’s nuclear weapons ad-
vances, thereby establishing a faulty predi-
cate for the entire investigation. The fact 
that the DOE was already concerned that the 
PRC had detonated what appeared to be an 
advanced nuclear weapon when the informa-
tion in the ‘‘walk-in’’ document became 
available may have led some members of the 
DOE scientific review panel, called the Kin-
dred Spirit Analytical Group (KSAG), to give 
undue weight to the possibility of a causal 
link between the PRC’s weapons design ad-
vances and the information in the ‘‘walk-in’’ 
document. That is a question about which 
reasonable individuals may disagree—even 
among the members of the KSAG there was 
not unanimity on this point 58—but there is 
no doubt that the AI which flowed from the 
KSAG was built upon the belief that the 
PRC’s design advances were the result of es-
pionage. There can also be no doubt that the 
AI cast strong suspicion on the Lees. 

Any fair reading of the Administrative In-
quiry makes clear that its authors (a DOE 
counterintelligence official and an FBI agent 
seconded to the DOE to assist with the AI) 
considered Wen Ho and Sylvia to be the 
prime suspects in the alleged loss to the PRC 
of certain W–88 nuclear warhead design infor-
mation, and that the loss had most likely oc-
curred at Los Alamos. The AI reaches a pre-
liminary conclusion: 

‘‘. . . it is the opinion of the writer that 
Wen Ho Lee is the only individual identified 
during this inquiry who had, opportunity, 
motivation and legitimate access to both W– 
88 weapons system information and the in-
formation reportedly received by [the 
PRC].’’ 59 

A fair reading of the document also shows 
that the authors explicitly recognized the 
limitations of their investigation and rec-
ommended that the Lees and Los Alamos be 
a starting place for an investigation into the 
loss of the W–88 information, an investiga-
tion that would necessarily extend well be-
yond the Lees and Los Alamos. For example, 
the report says: 

‘‘This by no means excludes any other DOE 
personnel as being possible suspects in this 
matter. However, based upon a review of all 
information gathered by this inquiry, Wen 
Ho Lee and his wife, Sylvia appear the most 
logical suspects. Wen Ho Lee had the direct 
access to the W–88 [information], motivation 
and opportunity to provide the PRC the W– 
88 weapons design [information].’’ 60 

The report concluded with the following 
recommendation: 

‘‘The writer believes the ECI [DOE Coun-
terintelligence] has basically, exhausted all 
logical ‘leads’ regarding this inquiry which 
ECI is legally permitted to accomplish. 
Therefore, I strongly urge the FBI take the 
lead in this investigation.’’ 61 

Thus, while the AI strongly points toward 
the Lees there are also enough qualifiers to 
make it clear that other suspects should also 
be investigated. 

Had the AI arrived on the doorstep of the 
FBI’s Albuquerque office under different cir-
cumstances, it might have been handled 
more appropriately. The AI came when the 
FBI had already been investigating Dr. Lee, 
albeit not very competently, on the basis of 
credible allegations from 1994 that he had 
helped the Chinese with codes and software. 
In this context, the AI served to reinforce 
the FBI’s existing perceptions of Dr. Lee as 
a likely espionage suspect. 

Instead of using the AI as a starting point 
for a comprehensive investigation, the FBI 
did little or no additional analysis and began 
focusing almost exclusively on the W–88 
issue and the Lees. The reason for the FBI’s 
action was made clear in an interview of the 
special agent who helped write the AI, who 
said that he assumed that the investigation 
of Dr. Lee and the Kindred Spirit investiga-
tion would eventually merge because it 
looked like Dr. Lee was the most likely sus-
pect.62 

Even when given an opportunity to take a 
fresh look at the case, the FBI did not do so. 
When the CIA expressed concern in the sum-
mer of 1996 that the individual who provided 
the ‘‘walk-in’’ document might be under the 
control of a hostile intelligence service, the 
FBI actually shut down its investigation for 
nearly three weeks in July and August. An 
August 20, 1996 teletype from FBIHQ to the 
Albuquerque division says: 

‘‘On August 19, 1996, DOEHQ provided 
FBIHQ with a letter stating it had conferred 
with CIAHQ and that DOE judged ‘that a se-
rious compromise of U.S. weapons-specific 
restricted data occurred most likely in the 
1984–1988 timeframe.’ In effect, DOE stands 
by their original conclusion.’’ 63 

Thus, after the details were sorted out, it 
was clear that the investigation should go 
forward because the PRC had information 
they should not have, even if there were dis-
agreements over what, exactly, had been 
compromised. A September 16, 1996 FBI 302 
from an interview of a scientist puts this in 
perspective. It says, ‘‘There was no disagree-
ment that ‘Restricted Data’ information had 
been acquired by the Chinese. The only dis-
agreement was over how valuable the infor-
mation was.’’ 64 

Thus, the recent attempts to dissect the 
AI, outlined elsewhere in this report, miss 
the mark. The FBI had an opportunity when 
the CIA raised a red flag about the ‘‘walk-in’’ 
in 1996 to review the structure of their inves-
tigation. They knew, based on the review 
they conducted at the time, that there had 
been some disagreement within the KSAG, 
but that espionage had, in fact, occurred. 
Unfortunately, when the FBI restarted its 
investigation in August 1996, the case agents 
never questioned the underlying assumptions 
of the AI or the impact of these assumptions 
on the structure and course of the investiga-
tion. 

By restarting the investigation where they 
left off, the FBI failed to take into consider-
ation massive amounts of information in 
their own files indicating that the investiga-
tion should extend beyond the W–88 informa-
tion, beyond Los Alamos, and beyond the 
Lees. More importantly, the FBI never seems 
to have made any effort to understand what, 
if any, relationship existed between the Kin-
dred Spirit allegations and the investigation 

VerDate Mar 15 2010 03:38 Dec 20, 2013 Jkt 081600 PO 00000 Frm 00025 Fmt 0624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\2001-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES13798 December 20, 2001 
of Dr. Lee that was already under way re-
lated to computer codes and software. The 
FBI’s failure to ask this basic question sent 
the investigation on a wild goose chase for 
more than three years while Dr. Lee’s illegal 
computer activities, which were highly rel-
evant to the 1994 allegations against him, 
continued unchecked and unimpeded. 

The ‘‘walk-in’’ document 
The ‘‘walk-in’’ document is central to the 

Kindred Spirit investigation, so it should be 
described in the greatest detail consistent 
with classification concerns. This document, 
dated 1988, is said to lay out China’s nuclear 
modernization plan for Beijing’s First Min-
istry of Machine Building, which is respon-
sible for making missiles and nose cones.65 
The 74–page document contains dozens of 
facts about U.S. warheads, mostly in a two- 
page chart. On one side of the chart are var-
ious US Air Force and US Navy warheads, in-
cluding some older bombs as well as the W– 
80 warhead (cruise missiles), the W–87 (Min-
uteman III); and the W–88 (Trident II).66 
Among the most important items of infor-
mation in the ‘‘walk-in’’ document are de-
tails about the W–88 warhead. 

The Cox Committee Report provides the 
following description and assessment of the 
‘‘walk-in’’ document: 

‘‘In 1995, a ‘‘walk-in’’ approached the Cen-
tral Intelligence Agency outside of the PRC 
and provided an official PRC document clas-
sified ‘‘Secret’’ that contained design infor-
mation on the W–88 Trident D–5 warhead, the 
most modern in the U.S. arsenal, as well as 
technical information concerning other ther-
monuclear warheads. 

‘‘The CIA later determined that the ‘‘walk- 
in’’ was directed by the PRC intelligence 
services. Nonetheless, the CIA and other In-
telligence Community analysts that re-
viewed the document concluded that it con-
tained U.S. thermonuclear warhead design 
information. 

‘‘The ‘‘walk-in’’ document recognized that 
the U.S. nuclear warheads represented the 
state-of-the-art against which PRC thermo-
nuclear warheads should be measured. 

‘‘Over the following months, an assessment 
of the information in the document was con-
ducted by a multidisciplinary group from the 
U.S. government, including the Department 
of Energy and scientists from the U.S. na-
tional weapons laboratories.’’67 

The Cox Committee’s view that the Chi-
nese had obtained sensitive design informa-
tion about U.S. thermonuclear warheads is 
bolstered by the June 1999 report of the 
President’s Foreign Intelligence Advisory 
Board, which states that the ‘‘walk-in’’ docu-
ment: 

‘‘unquestionably contains some informa-
tion that is still highly sensitive, including 
descriptions, in varying degrees of speci-
ficity, of the technical characteristics of 
seven U.S. thermonuclear warheads.’’ 68 

The preceding analysis shows that while 
there can be a legitimate debate as to wheth-
er the conclusions of the AI were stated with 
inordinate confidence, which may have con-
tributed to the FBI’s decision to focus on the 
Lees and the loss of the W–88 information, 
there can be no doubt that: (1) the PRC ob-
tained classified nuclear secrets through es-
pionage, and (2) the FBI had ample reason to 
investigate Dr. Lee. The problem is that the 
FBI focused too narrowly on the Lees as sus-
pects in the W–88 investigation without 
ascertaining whether their suspicions about 
Dr. Lee were logically related to the alleged 
loss of the W–88 information. 

From 1996 until 1997 the DOE and FBI in-
vestigation was characterized by additional 
inexplicable lapses. For example, in Novem-
ber 1996, the FBI asked DOE counterintel-
ligence team leader Terry Craig for access to 

Dr. Lee’s computer. Although Mr. Craig ap-
parently did not know it until 1999, Dr. Lee 
had signed a consent-to-monitor waiver 69 on 
April 19, 1995. The relevant portion of the 
waiver states: 

‘‘Warning: To protect the LAN [local area 
network] systems from unauthorized use and 
to ensure that the systems are functioning 
properly, activities on these systems are 
monitored and recorded and subject to audit. 
Use of these systems is expressed consent to 
such monitoring and recording. Any unau-
thorized access or use of this LAN is prohib-
ited and could be subject to criminal and 
civil penalties.’’ 70 

For reasons that have yet to be explained, 
this waiver was not in Dr. Lee’s security file 
or his personnel file.71 

The computer that Dr. Lee used apparently 
also had a banner, which had information 
that may have constituted sufficient notice 
to give the FBI access to its contents. And, 
finally, LANL computer use policy gave au-
thorities the ability to search computers to 
prevent waste, fraud and abuse.72 As noted in 
the press release accompanying the August 
12, 1999, Department of Energy Inspector 
General’s Report, Mr. Craig’s ‘‘failure to con-
duct a diligent search deprived the FBI of 
relevant and potentially vital informa-
tion.’’ 73 Had the FBI National Security Law 
Unit (NSLU) been given the opportunity to 
review these facts, it may well have con-
cluded that no FISA warrant was necessary 
to conduct a preliminary investigation of Dr. 
Lee’s computer. More importantly, records 
from the DOE monitoring systems like 
NADIR could almost certainly have been re-
viewed without a FISA warrant. Had these 
records been searched, Dr. Lee’s unauthor-
ized downloading would have been found 
nearly three years earlier. Unfortunately, 
through the failures of both DOE and FBI 
personnel, this critical information never 
reached FBI Headquarters, and the NSLU de-
cided that Dr. Lee’s computer could not be 
searched without a FISA warrant.74 Thus, a 
critical opportunity was lost to find and re-
move from an unsecure system, information 
that could alter the global strategic balance. 

Nonetheless, the FBI developed an ade-
quate factual basis for the issuance of a 
FISA warrant. The information developed by 
the FBI to support its FISA application in 
1997 was cogently summarized in the August 
5, 1999 special statement of Senators Thomp-
son and Lieberman of the Senate Committee 
on Governmental Affairs 75: 

‘‘DOE counterintelligence and weapons ex-
perts had concluded that there was a great 
probability that the W–88 information had 
been compromised between 1984 and 1988 at 
the nuclear weapons division of the Los Ala-
mos laboratory. It was standard PRC intel-
ligence tradecraft to focus particularly upon 
targeting and recruitment of ethnic Chinese 
living in foreign countries (e.g., Chinese- 
Americans). 

‘‘It is common in PRC intelligence 
tradecraft to use academic delegations— 
rather than traditional intelligence offi-
cers—to collect information on science-re-
lated topics. It was, in fact, standard PRC in-
telligence tradecraft to use scientific delega-
tions to identify and target scientists work-
ing at restricted United States facilities 
such as LANL, since they ‘‘have better ac-
cess than PRC intelligence personnel to sci-
entists and other counterparts at the United 
States National Laboratories.’’ 

‘‘Sylvia Lee, wife of Wen Ho Lee, had ex-
tremely close contacts with visiting Chinese 
scientific delegations. Sylvia Lee, in fact, 
had volunteered to act as hostess for visiting 
Chinese scientific delegations at LANL when 
such visits first began in 1980, and had appar-
ently had more extensive contacts and closer 
relationships with these delegations than 

anyone else at the laboratory. On one occa-
sion, moreover, Wen-Ho Lee had himself ag-
gressively sought involvement with a vis-
iting Chinese scientific delegation, insisting 
upon acting as an interpreter for the group 
despite his inability to perform this function 
very effectively. 

‘‘Sylvia Lee was involuntarily terminated 
at LANL during a reduction-in-force in 1995. 
Her personnel file indicated incidents of se-
curity violations and threats she allegedly 
made against coworkers. 

‘‘In 1986, Wen-Ho Lee and his wife traveled 
to China on LANL business to deliver a 
paper on hydrodynamics 76 to a symposium in 
Beijing. He visited the Chinese laboratory— 
the Institute for Applied Physics and Com-
putational Mathematics (IAPCM)—that de-
signs the PRC’s nuclear weapons. 

‘‘The Lees visited the PRC—and IAPCM— 
on LANL business again in 1988. 

‘‘It was standard PRC intelligence 
tradecraft, when targeting ethnic Chinese 
living overseas, to encourage travel to the 
‘‘homeland’’—particularly where visits to 
ancestral villages and/or old family members 
could be arranged—as a way of trying to di-
lute loyalty to other countries and encour-
aging solidarity with the authorities in Bei-
jing. 

‘‘The Lees took vacation time to travel 
elsewhere in China during their two trips to 
China in 1986 and 1988. 

‘‘The FBI also learned of the Lees’ pur-
chase of unknown goods or services from a 
travel agent in Hong Kong while on a trip to 
that colony and to Taiwan in 1992. On the 
basis of the record, the FBI determined that 
there was reason to believe that this pay-
ment might have been for tickets for an un-
reported side trip across the border into the 
PRC to Beijing. 

‘‘Though Wen-Ho Lee had visited IAPCM in 
both 1986 and 1988 and had filed ‘‘contact re-
ports’’ claiming to recount all of the Chinese 
scientists he met there, he had failed to dis-
close his relationship with the PRC scientist 
who visited LANL in 1994. 

‘‘Wen-Ho Lee worked on specialized com-
puter codes at Los Alamos—so-called ‘‘leg-
acy codes’’ related to nuclear testing data— 
that were a particular target for Chinese in-
telligence. 

‘‘The FBI learned that during a visit to Los 
Alamos by scientists from IAPCM, Lee had 
discussed certain unclassified hydrodynamic 
computer codes with the Chinese delegation. 
It was reported that Lee had helped the Chi-
nese scientists with their codes by providing 
software and calculations relating to 
hydrodynamics. 

‘‘In 1997, Lee had requested permission to 
hire a graduate student, a Chinese national, 
to help him with work on ‘‘Lagrangian 
codes’’ at LANL. When the FBI evaluated 
this request, investigators were told by lab-
oratory officials that there was no such 
thing as an unclassified Lagrangian code, 
which describes certain hydrodynamic proc-
esses and are used to model some aspects of 
nuclear weapons testing. ‘‘In 1984, the FBI 
questioned Wen-Ho Lee about his 1982 con-
tact with a U.S. scientist at another DOE nu-
clear weapons laboratory who was under in-
vestigation. ‘‘When questioned about this 
contact, Lee gave deceptive answers. After 
offering further explanations, Lee took a 
polygraph, claiming that he had been con-
cerned only with this other scientist’s al-
leged passing of unclassified information to 
a foreign government against DOE and Nu-
clear Regulatory Commission regulations— 
something that Lee himself admitted doing. 
(As previously noted, the FBI closed this in-
vestigation of Lee in 1984.) ‘‘The FBI, as 
noted above, had begun another investiga-
tion into Lee in the early 1990s, before the 
W–88 design information compromise came 

VerDate Mar 15 2010 03:38 Dec 20, 2013 Jkt 081600 PO 00000 Frm 00026 Fmt 0624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\2001-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S13799 December 20, 2001 
to light. This investigation was based upon 
an FBI investigative lead that Lee had pro-
vided significant assistance to the PRC. 
‘‘The FBI obtained a copy of a note on 
IAPCM letterhead dated 1987 listing three 
LANL reports by their laboratory publica-
tion number. On this note, in English, was a 
handwritten comment to ‘Linda’ saying 
‘[t]he Deputy Director of this Institute asked 
[for] these paper[s]. His name is Dr. Zheng 
Shaotang. Please check if they are unclassi-
fied and send to them. Thanks a lot. Sylvia 
Lee.’ ’’ 

The FBI request was worked into a draft 
FISA application by Mr. David Ryan, a line 
attorney from the Department of Justice’s 
Office of Intelligence Policy and Review 
(OIPR) with considerable experience in FISA 
matters. It was then reviewed by Mr. Allan 
Kornblum, as Deputy Counsel for Intel-
ligence Operations, and finally, by Mr. Ger-
ald Schroeder, Acting Counsel, OIPR.77 As is 
well known by now, the OIPR did not agree 
to forward the FISA application, and yet an-
other opportunity to discover what Dr. Lee 
was up to was lost. 

The Department of Justice should have 
taken the FBI’s request for a FISA warrant 
on Dr. Lee to the Court on August 12, 1997. 

Attorney General Reno testified about this 
case before the Senate Judiciary Committee 
on June 8, 1999. A redacted version of her tes-
timony was released on December 21, 1999. 
The transcript makes it clear that the De-
partment of Justice should have agreed to go 
forward with the search warrant for surveil-
lance of Dr. Wen Ho Lee under the Foreign 
Intelligence Surveillance Act when the FBI 
made the request in 1997. 

The DOJ’s internal review of the FISA re-
quest, conducted by Assistant U.S. Attorney 
Randy Bellows, confirms that the request 
should have gone forward. Mr. Bellows said: 

‘‘The final draft FISA application [deleted] 
on its face, established probable cause to be-
lieve that Wen Ho Lee was an agent of a for-
eign power, that is to say, a United States 
Person currently engaged in clandestine in-
telligence gathering activities for or on be-
half of the PRC which activities might in-
volve violations of the criminal laws of the 
United States and that his wife, Sylvia Lee, 
aided, abetted or conspired in such activi-
ties. Given what the FBI and OIPR knew at 
the time, it should have resulted in the sub-
mission of a FISA application and the 
issuance of a FISA order.’’ 78 

In evaluating the sufficiency of the FBI’s 
statement of probable cause, the Attorney 
General and the Department of Justice failed 
to follow the standards of the Supreme Court 
of the United States that the requirements 
for ‘‘domestic surveillance may be less pre-
cise than that directed against more conven-
tional types of crime.’’ In United States v. 
U.S. District Court 407 U.S. 297, 322–23 (1972) 
the Court held: 

‘‘We recognize that domestic security sur-
veillance may involve different policy and 
practical considerations from the surveil-
lance of ‘‘ordinary crime’’ . . . the focus of 
domestic surveillance may be less precise than 
that directed against more conventional types of 
crime. . . . Different standards may be com-
patible with the Fourth Amendment if they 
are reasonable both in relation to the legiti-
mate need of government for intelligence in-
formation and the protected rights of our 
citizens. For the warrant application may 
vary according to the governmental interest to 
be enforced and the nature of citizen rights 
deserving protection.’’ [emphasis added] 

Even where domestic surveillance is not 
involved, the Supreme Court has held that 
the first focus is upon the governmental in-
terest involved in determining whether con-
stitutional standards are met. In Camera v. 
Municipal Court of the City and County of San 

Francisco, 387 U.S. 523, 534–539, (1967), the Su-
preme Court said: 

‘‘In cases in which the Fourth Amendment 
requires that a warrant to search be ob-
tained, ‘‘probable cause’’ is the standard by 
which a particular decision to search is test-
ed against the constitutional mandate of 
reasonableness. To apply this standard, it is 
obviously necessary first to focus upon the 
governmental interest which allegedly justifies 
official intrusion upon the constitutionally 
protected interests of the private citizen. 
. . . [emphasis added] 

‘‘Unfortunately, there can be no ready test 
for determining reasonableness other than 
by balancing the need to search against the 
invasion which the search entails. . . . 

‘‘The warrant procedure is designed to 
guarantee that a decision to search private 
property is justified by a reasonable govern-
mental interest. But reasonableness is still 
the ultimate standard. If a valid public inter-
est justifies the intrusion contemplated, 
then there is probable cause to issue a suit-
ably restricted search warrant.’’ 

Where the Court allowed inspections in 
Camera without probable cause that a par-
ticular dwelling contained violations, it is 
obvious that even more latitude would be 
constitutionally permissible where national 
security is in issue and millions of American 
lives may be at stake. Even under the erro-
neous, unduly high standard applied by the 
Department of Justice, however, the FBI’s 
statement of probable cause was sufficient to 
activate the FISA warrant. 

FBI Director Freeh correctly concluded 
that probable cause existed for the issuance 
of the FISA warrant. At the June 8 hearing, 
Attorney General Reno stated her belief that 
there had not been a sufficient showing of 
probable cause but conceded that FBI Direc-
tor Freeh, a former Federal judge, concluded 
that probable cause existed as a matter of 
law.79 

The Department of Justice applied a clear-
ly erroneous standard to determine whether 
probable cause existed. As noted in the tran-
script of Attorney General Reno’s testimony: 

‘‘On 8–12–97 Mr. Allan Kornblum of OIPR 
advised that he could not send our (the FBI) 
application forward for those reasons. We 
had not shown that subjects were the ones 
who passed the W–88 [design information] to 
the PRC, and we had little to show that they 
were presently engaged in clandestine intel-
ligence activities.’’ 80 

It is obviously not necessary to have a 
showing that the subjects were the ones who 
passed W–88 design information to the PRC. 
That would be the standard for establishing 
guilt at a trial, which is a far higher stand-
ard than establishing probable cause for the 
issuance of a search warrant. Attorney Gen-
eral Reno contended that the remainder of 
the 12 individuals identified in the AI would 
have to be ruled out as the ones who passed 
W–88 design information to the PRC before 
probable cause would be established for 
issuance of the FISA warrant on Dr. Lee. 
That, again, is the standard for conviction at 
trial instead of establishing probable cause 
for the issuance of a search warrant. Thus, it 
is apparent from the Kornblum statement 
that the wrong standard was applied: ‘‘that 
subjects were the ones that passed the W–88 
[design information] to the PRC.’’ 81 

DOJ was also wrong when Mr. Kornblum 
concluded that: ‘‘We had little to show that 
they were presently engaged in clandestine 
intelligence activities.’’ 82 There is substan-
tial evidence that Dr. Lee’s relevant activi-
ties continued from the 1980s to 1992, 1994 and 
1997 as noted above. 

When FBI Assistant Director John Lewis 
met with Attorney General Reno on August 
20, 1997, to ask about the issuance of the 
FISA warrant, Attorney General Reno dele-

gated the matter to Mr. Daniel Seikaly, 
former Director, DOJ Executive Office for 
National Security, and she had nothing more 
to do with the matter. Mr. Seikaly com-
pleted his review by late August or early 
September and communicated his results to 
the FBI through Mr. Kornblum. As Mr. 
Seikaly has testified, this was the first time 
he had ever worked on a FISA request and he 
was not ‘‘a FISA expert.’’ It was not sur-
prising then that Seikaly applied the wrong 
standard for a FISA application: 

‘‘We can’t do it (a FISA wiretap) unless 
there was probable cause to believe that that 
facility, their home, is being used or about 
to be used by them as agents of a foreign 
power.’’ 83 

Mr. Seikaly applied the standard from the 
typical criminal warrant as opposed to a 
FISA warrant. 18 U.S.C. 2518, governing 
criminal wiretaps, allows surveillance where 
there is: 

‘‘Probable cause for belief that the facili-
ties from which, or the place where, the wire, 
oral, or electronic communications are to be 
intercepted, are being used, or are about to 
be used in connection with the commission of 
such offense.’’ [emphasis added] 

This criminal standard specifically re-
quires that the facility be used in the ‘‘com-
mission of such offense.’’ FISA, however, 
contains no such requirement. 50 U.S.C. 1805 
(Section 105 of FISA) states that a warrant 
shall be issued if there is probable cause to 
believe that: 

‘‘Each of the facilities or places at which 
the electronic surveillance is directed is 
being used, or is about to be used, by a for-
eign power or an agent of a foreign power.’’ 

There is no requirement in this FISA lan-
guage that the facility is being used in the 
commission of an offense. This incorrect ap-
plication of the law was a serious mistake. 
As noted in the Bellows report, ‘‘This matter 
should not have been assigned to an attorney 
who did not already have a solid grounding 
in FISA law, FISA applications, and the 
FISA Court.’’ 84 

Attorney General Reno demonstrated an 
unfamiliarity with technical requirements of 
Section 1802 versus Section 1804. She was 
questioned about the higher standard under 
1802 than 1804: ‘‘It seems the statutory 
scheme is a lot tougher on 1802 on its face.’’ 85 

Attorney General Reno replied: ‘‘Well I 
don’t know. I’ve got to make a finding that 
under 1804, that it satisfies the requirement 
and criteria—and requirement of such appli-
cation as set forth in the chapter, and it’s 
fairly detailed.’’ 86 

When further questioned about her inter-
pretation on 1802 and 1804, Attorney General 
Reno indicated lack of familiarity with these 
provisions, saying: 

‘‘Since I did not address this, let me ask 
Ms. Townsend who heads the office of policy 
review to address it for you in this context 
and then I will. . . .’’ 87 

As noted in the record, the offer to let Ms. 
Townsend answer the question was rejected 
in the interest of getting the Attorney Gen-
eral’s view on this important matter rather 
than that of a subordinate. 

The lack of communication between the 
Attorney General and the Director of the 
FBI on a matter of such grave importance is 
troubling. As noted previously, Director 
Freeh sent John Lewis, Assistant FBI Direc-
tor for National Security to discuss this 
matter with the Attorney General on August 
20, 1996. However, when the request for a re-
view of the matter did not lead to the for-
warding of the FISA application to the 
court, Director Freeh did not further press 
the issue. And Attorney General Reno con-
ceded that she did not follow up on the Wen 
Ho Lee matter. During the June 8 hearing, 
Senator Sessions asked, ‘‘Did your staff con-
vey to you that they had once again denied 
this matter?’’ 88 
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Attorney General Reno replied, ‘‘No, they 

had not.’’ 89 
As the Bellows Report concludes, ‘‘The 

failure to advise the Attorney General of the 
resolution of this matter had an unfortunate 
consequence: It effectively denied the FBI 
the true appeal it had sought.’’ 90 

The June 8, 1999 hearing also included a 
discussion as to whether FBI Director Freeh 
should have personally brought the matter 
again to Attorney General Reno. The Attor-
ney General replied that she did not ‘‘com-
plain’’ about FBI Director Freeh’s not doing 
so and stated, ‘‘I hold myself responsible for 
it.’’ 91 

Attorney General Reno conceded the seri-
ousness of the case, stating, ‘‘I don’t think 
the FBI had to convey to the attorneys the 
seriousness of it. I think anytime you are 
faced with facts like this it is extremely se-
rious.’’ 92 

In the context of this serious case, it would 
have been expected that Attorney General 
Reno would have agreed with FBI Director 
Freeh that the FISA warrant should have 
been issued. In her testimony, she conceded 
that if some 300 lives were at stake on a 747 
she would take a chance, testifying: ‘‘My 
chance that I take if I illegally search some-
body, if I save 300 lives on a 747, I’d take 
it.’’ 93 

In that context, with the potential for the 
PRC obtaining U.S. secrets on nuclear war-
heads, putting at risk millions of Americans, 
it would have been expected that the Attor-
ney General would find a balance in favor of 
moving forward with the FISA warrant. As 
demonstrated by her testimony, Attorney 
General Reno sought at every turn to mini-
mize the FBI’s statement of probable cause. 
On the issue of Dr. Lee’s opportunity to have 
visited Beijing when he had been in Hong 
Kong and incurred additional travel costs of 
the approximate expense of traveling to Bei-
jing, the Attorney General said that ‘‘an un-
explained travel voucher in Hong Kong does 
not lead me to the conclusion that someone 
went to Beijing any more than they went to 
Taipei.’’ 94 

It might well be reasonable for a fact-find-
er to conclude that Dr. Lee did not go to Bei-
jing; but, certainly, his proximity to Beijing, 
the opportunity to visit there and his incli-
nation for having done so in the past would 
at least provide some ‘‘weight’’ in assessing 
probable cause. But the Attorney General 
dismissed those factors as having no weight 
even on the issue of probable cause, testi-
fying, ‘‘I don’t find any weight when I don’t 
know where the person went.’’ 95 Of course it 
is not known ‘‘where the person went.’’ If 
that fact had been established, it would have 
been beyond the realm of ‘‘probable cause.’’ 
Such summary dismissal by the Attorney 
General on a matter involving national secu-
rity is inappropriate given the cir-
cumstances. In other legal contexts, oppor-
tunity and inclination are sufficient to cause 
an inference of certain conduct as a matter 
of law. 

The importance of DOJ’s erroneous inter-
pretation of the law in this case, which re-
sulted in the FISA rejection, should not be 
underestimated. Had this application for a 
FISA warrant been submitted to the court, 
it doubtless would have been approved. DOJ 
officials reported that approximately 800 
FISA warrants were issued each year with no 
one remembering any occasion when the 
court rejected an application. 

Assistant U.S. Attorney Randy Bellows 
concurred on the damage done by OIPR’s re-
jection of the FISA request: 

‘‘OIPR’s erroneous judgment that [deleted] 
did not contain probable cause could not 
have been more consequential to the inves-
tigation of Wen Ho Lee. From the beginning 
of that investigation, the FBI’s objective had 

been to obtain FISA coverage. It now faced 
the prospect of no FISA coverage, an eventu-
ality for which it had never prepared. The 
other consequence, of course, is that such in-
formation as might have been acquired 
through FISA coverage was not acquired. It 
is impossible to say just what the FBI would 
have learned through FISA surveillance. 
That is, after all, the point of surveillance. 
What is clear is that [deleted] should have 
been approved, not rejected. For all the prob-
lems with the FBI’s counterintelligence in-
vestigation of Wen Ho Lee, and they were 
considerable, the FBI had somehow managed 
to stitch together an application that estab-
lished probable cause. That OIPR would dis-
agree with the assessment would deal this 
investigation a blow from which it would not 
recover.’’ 96 

Had the FBI obtained the FISA search war-
rant, it might have had a material effect on 
the investigation and criminal charging of 
Dr. Lee. Given the serious mistakes that had 
been made by the FBI prior to 1997, there is 
no guarantee that a FISA warrant would 
have led to a successful conclusion to the in-
vestigation, but the failure to issue a war-
rant clearly had an adverse impact on the 
case. 

To put the 1997 FISA rejection in perspec-
tive, consider that the open network to 
which Dr. Lee had transferred the legacy 
codes was ‘‘linked to the Internet and e-mail, 
a system that had been attacked several 
times by hackers.’’ 97 Although we do not 
know the exact figures for the number of 
times that it was accessed, it has been re-
ported that between October 1997 and June 
1998 alone, ‘‘there were more than 300 foreign 
attacks on the Energy Department’s unclas-
sified systems, where Mr. Lee had 
downloaded the secrets of the U.S. nuclear 
arsenal.’’ 98 

Consider also the following from a Decem-
ber 23, 1999, Government filing in the crimi-
nal case against Dr. Lee: 

‘‘. . . in 1997 Lee downloaded directly from 
the classified system to a tenth portable 
computer tape a current nuclear weapons de-
sign code and its auxiliary libraries and util-
ity codes.’’ 99 

This direct downloading had been made 
possible by Los Alamos computer managers 
who made Lee’s file transfers ‘‘easier in the 
mid–1990s by putting a tape drive on Lee’s 
classified computer.’’ 100 As incomprehensible 
as it seems, despite the fact that Dr. Lee was 
the prime suspect in an ongoing espionage 
investigation, and despite plans to limit his 
access to classified information to limit any 
damage he might do, DOE computer per-
sonnel installed a tape drive on his computer 
that made it possible for him to directly 
download the nation’s top nuclear secrets. 

An important aim of surveillance under 
the FISA statute is to determine whether 
foreign intelligence services are getting ac-
cess to our classified national security infor-
mation. Although we do not know, and may 
never know, why Dr. Lee placed these classi-
fied files on an unsecure system, there 
should be no doubt that transferring classi-
fied information to an unclassified computer 
system and making unauthorized tape copies 
of that information created a substantial op-
portunity for foreign intelligence services to 
access that information. The breakdown of 
communication between the FBI and DOJ 
which resulted in the rejection of the FISA 
in 1997 resulted in yet another missed oppor-
tunity to find and protect the information 
Dr. Lee illegally put at risk. 

Certain provisions of the Counterintel-
ligence Reform Act of 2000, which became 
law as Title VI of Public Law 106–567 on De-
cember 27, 2000, will prevent the kinds of 
problems that plagued this FISA request. 
The law now requires that, upon written no-

tification from the Director of the FBI (or of 
one of the few other officials who are author-
ized to make FISA requests), the Attorney 
General must explain in writing why the De-
partment does not believe that probable 
cause has been established, and to make rec-
ommendations for improving the request. 
When given such recommendations in writ-
ing, the requesting official must personally 
supervise the implementation of any such 
recommendations. These procedures will en-
sure that disagreements over matters of 
probable cause are resolved rather than al-
lowed to linger, as happened in the Wen Ho 
Lee case. 
Investigation from August 12, 1997 to December 

23, 1998 
Notwithstanding the serious evidence 

against Dr. Lee on matters of great national 
security importance, the FBI investigation 
languished for 16 months, from August 1997 
until December 1998, with the Department of 
Energy permitting Dr. Lee to continue on 
the job with access to classified information. 

After OIPR’s August 1997 decision not to 
forward the FISA application, FBI Director 
Louis Freeh met with Deputy Energy Sec-
retary Elizabeth Moler to tell her that there 
was no longer any investigatory reason to 
keep Lee in place at LANL, and that DOE 
should feel free to remove him in order to 
protect against further disclosures of classi-
fied information. In October 1997, Director 
Freeh delivered the same message to Energy 
Secretary Federico Pena that he had given 
to Moler.101 These warnings were not acted 
on, and Dr. Lee was left in place, as were the 
files he had downloaded to the unclassified 
system, accessible to any hacker on the 
Internet. 

After the rejection of the FISA warrant re-
quest on August 12, it took the FBI three and 
one-half months to send a memo dated De-
cember 19, 1997, to the Albuquerque field of-
fice listing fifteen investigative steps that 
should be taken to move the investigation 
forward. The Albuquerque field office did not 
respond directly until November 10, 1998. The 
fifteen investigative steps were principally 
in response to the concerns raised by OIPR 
about the previous FISA request. To protect 
sources and methods, the specific investiga-
tive steps in the December 19, 1997 teletype 
cannot be disclosed, but have been summa-
rized by the FBI as follows: 

1. Conduct Additional Interviews 
(a) Open preliminary inquiries on other in-

dividuals named in the DOE AI who met crit-
ical criteria; 

(b) Develop information on associate’s 
background, and interview the associate, and 

(c) Interview co-workers, supervisors, and 
neighbors. 

2. Conduct Physical Surveillance 
3. Conduct Other Investigative Techniques 
(a) Review information resulting from 

other investigative methods; 
(b) Review other investigations for lead 

purposes; and 
(c) Implement alternative investigative 

methods.102 
Only two of the leads were seriously pur-

sued. Most importantly, the FBI did not 
open investigations on the other individuals 
named in the DOE AI until much later. 

The False Flag 
One of the steps recommended in the De-

cember 1997 HQ investigative plan was car-
ried out in August 1998. The results of this 
‘‘False Flag’’ operation against Dr. Lee are 
partially described in a November 10, 1998 
memorandum from Albuquerque to FBIHQ. 
The memorandum is identified as a request 
for electronic surveillance and lays out the 
basis for probable cause, including a descrip-
tion of a series of phone calls between Dr. 
Lee and an individual posing as an officer of 
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the Ministry of Foreign Affairs and Ministry 
of State Security. According to the memo, 
this undercover agent (UCA) introduced him-
self to Dr. Lee ‘‘as a representative of the 
‘concerned Department,’ from Beijing, PRC,’’ 
and explained that the purpose of his visit to 
Sante Fe was to ‘‘meet with Wen Ho Lee to 
assure of Lee’s well-being in the aftermath of 
the conviction of a Chinese-American sci-
entist, Peter Lee in California.’’ 103 

The Albuquerque memo describes Dr. Lee 
as being ‘‘skeptical of the entire situation 
and apprehensive about meeting face-to-face 
with [the UCA]’’ and relates how Dr. Lee 
mentioned that ‘‘departmental policy at 
LANL requires him to report to his superior 
if he meets with a representative of a foreign 
government, however, it does not mean that 
he is forbidden to meet such a person.’’ 104 Dr. 
Lee stated a preference for discussing any 
matters with the representative of the PRC 
over the phone, but when told that there 
were other sensitive issues besides the Peter 
Lee case which must be discussed in person, 
Dr. Lee agreed to meet the UCA at the Hil-
ton Hotel.105 

About ten minutes after agreeing to travel 
to meet the UCA, Dr. Lee called back and 
said he had changed his mind, reiterating his 
concerns about registering with his superior 
when meeting with foreign government offi-
cials. Given that Dr. Lee would not agree to 
a face-to-face meeting, the UCA said that 
‘‘although he was an official from the PRC 
government, he was traveling under civilian 
status on this trip so that he could avoid 
scrutiny by the United States govern-
ment.’’ 106 The UCA then asked Dr. Lee if he 
had been interviewed by any U.S. authori-
ties, including the FBI, and whether Dr. Lee 
had noticed anything unusual or was being 
treated differently by his employer or had 
any restrictions on his travel arrangements 
in the wake of the Peter Lee case. Dr. Lee re-
sponded negatively.107 

The UCA then told Dr. Lee that one of the 
reasons he wanted to meet was to see if there 
was any material to take back to the PRC. 
After Dr. Lee said there was not any such 
material, the UCA said that ‘‘since the mate-
rial he brought back to China and the speech 
he gave were so helpful, did Lee have any 
plans in going to the PRC in the near fu-
ture.’’ 108 Dr. Lee said that he would probably 
not be going to the PRC until after his re-
tirement from LANL in one or two years. He 
did not, as one would expect, deny that he 
had previously sent material. 

The next day (August 19), the UCA called 
Dr. Lee again, saying that he would be leav-
ing Santa Fe in a few days and asking if Dr. 
Lee would like to have a number where he 
could contact the UCA in the future. Dr. Lee 
said he would like to have a number, and was 
provided a pager number and was told that it 
belonged to an American friend who had 
helped the UCA and his associates in the 
past, and who could be trusted.109 

Dr. Lee did not immediately report this 
contact, but he told his wife who told a 
friend, who told DOE security. When Dr. Lee 
was questioned by DOE counterintelligence 
personnel about the phone call, he was 
vague, and failed to mention the beeper num-
ber or the hotel. 

The FBI did not properly handle the infor-
mation learned from the False Flag oper-
ation. First, it took more than three months 
for the transcript of the exchange between 
Dr. Lee and the UCA to get to FBI Head-
quarters where it could be fully analyzed. 
Unfortunately, the transcript (and the FISA 
request based on the results of the False 
Flag) arrived at FBI HQ just when the DOE 
was asserting control over the case. Had the 
transcript been analyzed in the full detail 
that it deserved, the FBI would have been 
able to tell the Office of Intelligence Policy 

and Review that prior concerns about wheth-
er Dr. Lee was ‘‘currently engaged’’ as an 
agent of a foreign power had been addressed 
by his dealings with the undercover agent. 
Among the key points that should have been 
worked into the renewed FISA application 
are the following: 

That Dr. Lee agreed to meet with an indi-
vidual purporting to be an agent of a foreign 
government, traveling in the U.S. in civilian 
clothes to avoid detection by U.S. authori-
ties. Although Dr. Lee called back and can-
celed the face-to-face meeting, he never re-
ported to lab security personnel that he had 
agreed to meet in the first place. 

That Dr. Lee accepted the contact number 
of an individual claiming to be an agent of a 
foreign power, yet failed to disclose that fact 
to lab security officials about the incident 
when asked about this contact. Dr. Lee ap-
parently admitted more of the details of the 
August phone conversations when he was 
interviewed by FBI agents in January 1999, 
but his failure to acknowledge this fact when 
he spoke to Los Alamos officials in August 
1998 continued a pattern of incomplete dis-
closure from Dr. Lee. 

That Dr. Lee asked questions during the 
conversation which indicated a knowledge of 
PRC intelligence and scientific organizations 
and the operational methods used by these 
agencies. 

None of these new items of information 
was sufficient, on its own, to tip the balance 
of probable cause against Dr. Lee. However, 
in the context of the other evidence that had 
already been gathered by the FBI, these ele-
ments were certainly relevant to a probable 
cause determination and should have been 
relayed to OIPR for consideration. While the 
FBI informally told OIPR of Dr. Lee’s failure 
to fully report the August contact, that con-
versation did not take place until three 
months after the incident occurred. A proper 
and timely interpretation of the False Flag 
operation would have set the investigation 
on a very different course in late 1998. The 
Bellows Report supports the judgement that 
the FBI’s handling of the False Flag was in-
appropriate, and that the information gained 
through the False Flag would have added to 
a showing of probable cause necessary for a 
FISA warrant. 

Surreptitious Communications 
The December 19, 1997 directive from FBI 

Headquarters also revived an investigative 
issue that had come to the FBI’s attention in 
1995, prior to the start of the Kindred Spirit 
investigation. Among the 15 actions that FBI 
Headquarters directed the Albuquerque of-
fice to take was a reinvestigation of the pos-
sibility that Dr. Lee was engaging in clan-
destine communications, using either a sat-
ellite system or Short Range Agent Commu-
nications (SRAC). 

As part of the 1994–1996 investigation of Dr. 
Lee, the FBI had learned that Dr. Lee was re-
ported to have installed a satellite antenna 
near his home and was suspected of using it 
to communicate surreptitiously. The case 
agents requested assistance in investigating 
the possibility that Dr. Lee was engaged in 
some sort of satellite communications, but 
the request was summarily dismissed by the 
case manager at FBI Headquarters, Super-
visory Special Agent Craig Schmidt, and the 
matter was not further pursued for nearly 
three years. 

After the FISA request was rejected in 
1997, in part because the FBI had not been 
able to convince OIPR that Dr. Lee was cur-
rently engaged in any clandestine activity, 
the case manager’s interest in the commu-
nications issue picked up. In the December 
19, 1997 communication to Albuquerque, he 
directed the agents in the field to renew 
their investigation of this matter, which 

they did with substantial vigor. For several 
months during the summer of 1998, the Albu-
querque office collected information to de-
termine whether or not Dr. Lee was, in fact, 
engaged in some sort of clandestine commu-
nication from his home. 

The Albuquerque case agents, with the 
help of a technical adviser who was brought 
in specifically for the purpose of helping on 
this issue, formed a hypothesis that Dr. Lee 
was communicating by satellite. They in-
cluded this information, and much of the 
supporting data, in the November 10, 1998 re-
quest for a FISA warrant. The agents did not 
assert conclusively that Dr. Lee was using 
SRAC or satellite communications, but they 
explained their reasons for believing that he 
might be doing so and requested help in 
making a final determination about the sig-
nificance of the possible communications. 

The FBI has subsequently concluded that 
the observed phenomenon which originally 
led the Albuquerque case agents to believe 
that Dr. Lee might be using SRAC was not 
linked to any communication from Dr. Lee’s 
house. The FBI’s technical analysis of this 
issue is thorough and convincing. On the cur-
rent state of the record, the phenomenon 
which led the FBI to suspect that Dr. Lee 
was engaged in surreptitious communica-
tions, while still unexplained, cannot be con-
clusively linked to anything that was going 
on inside Dr. Lee’s house or on his property. 

What is disturbing, however, is that the 
FBI did not even begin this analysis until 
November 1999, shortly after the November 3, 
1999 closed hearing which focused heavily on 
this issue. The case manager at FBI Head-
quarters who received the November 10, 1998 
FISA request from Albuquerque rejected the 
new request, despite the fact that it con-
tained new information beyond what the FBI 
had felt was sufficient, in 1997, to get a FISA 
warrant. Outside the Albuquerque field of-
fice, no one in the FBI made any real effort 
to understand the data in the November 10, 
1998 FISA request. 

Even when the dynamics of the case 
changed after the FBI concluded that Dr. 
Lee had not passed the December 23, 1998 
polygraph, and changed again when Dr. Lee 
failed an FBI polygraph on February 10, 1999, 
no one in the FBI expressed any interest in 
examining the possibility that there might 
be something more to the SRAC issue than 
initially suspected. The FBI still did not re-
visit the clandestine communications issue 
after learning that Dr. Lee had been 
downloading computer files and putting 
them on portable tapes. The notion that 
there might be a link between the clandes-
tine communications and the portable tapes 
apparently never occurred to the FBI, and no 
effort was made to investigate the meaning 
of the strange electromagnetic phenomenon 
that had led the FBI case agents to suspect 
that Dr. Lee was using SRAC. 

Instead of taking action on the new infor-
mation, the case manager sent back a cable 
on December 10, telling the case agents that 
FBIHQ had reviewed the new FISA request 
and determined that it did ‘‘not yet contain 
the justification necessary to successfully 
support a FISA Court application for elec-
tronic surveillance,’’ and recommended that 
Albuquerque send copies of written reports 
from LANL’s Counterintelligence officer, 
Terry Craig, regarding Dr. Lee’s deception 
about the False Flag.110 

On the merits, the failure to forward the 
FISA request to OIPR is inexplicable. The 
FBI had felt since 1997 that they had suffi-
cient probable cause to get a FISA warrant. 
The 1998 investigative steps yielded new in-
formation that directly addressed the con-
cerns OIPR had raised about the Lees being 
currently engaged in clandestine activity, 
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yet the FBI case manager summarily dis-
missed the new request, failing to even for-
ward it to OIPR for consideration. The fail-
ure to take action when the dynamics of the 
case changed in early 1999 is just incompre-
hensible. 

When such serious national interests were 
involved in this case, it was simply unac-
ceptable for the FBI to tarry from August 12, 
1997 to December 19, 1997, to send the Albu-
querque field office a memo. It was equally 
unacceptable for the Albuquerque field office 
to take from December 19, 1997 until Novem-
ber 10, 1998 to respond to the guidance from 
Headquarters, and then for the FBI not to 
renew the request for a FISA warrant based 
on the additional evidence. The FBI’s han-
dling of this issue is impossible to justify. 
The December 23, 1998 Polygraph 

When Dr. Lee returned to the United 
States from a three-week trip to Taiwan in 
December 1998, he was administered a poly-
graph examination on instructions from Mr. 
Ed Curran, Director of DOE’s Office of Coun-
terintelligence (OCI). Although Dr. Lee was 
initially thought to have passed the poly-
graph with very high scores, his access to the 
X-Division was temporarily suspended to 
give the FBI time to conclude its investiga-
tion. When the polygraph results were exam-
ined by the FBI in late January or early Feb-
ruary 1999, it became clear that Dr. Lee had 
not passed, and the investigation was re-
started, eventually leading to the dismissal 
of Dr. Lee from LANL and, several months 
later, his indictment and jailing. 

The circumstances surrounding this De-
cember 1998 polygraph are among the most 
important but least understood aspects of 
the case. The June 1999 report of the Presi-
dent’s Foreign Intelligence Advisory Board 
raised questions about this issue and rec-
ommended that the Attorney General deter-
mine, ‘‘why DOE, rather than the FBI, con-
ducted the first polygraph in this case when 
the case was an open FBI investiga-
tion. . . .’’ 111 The subcommittee’s investiga-
tion demonstrates that the handling of the 
December 23, 1998 polygraph, or more accu-
rately the mishandling of this polygraph is 
one of the most consequential errors of the 
Wen Ho Lee matter. To understand the im-
pact of the polygraph on the case, it is nec-
essary to review: 1) the events leading up to 
and the reasons for the December 23, 1998 
polygraph; 2) the results of that polygraph; 
and 3) the effect on the investigation of the 
erroneous polygraph reading by Wackenhut. 
The short answer is that: 1) DOE jumped into 
the case in a heavy handed way during late 
1998 in an effort to avoid criticism related to 
the upcoming release of the Cox Committee 
report, 2) the Wackenhut examiners’ incor-
rect conclusion that Dr. Lee passed the poly-
graph prompted the FBI to nearly shut down 
its investigation of Dr. Lee, 3) with the re-
sult that during the time he supposedly was 
denied access to the X-Division, Dr. Lee was 
able to return and recover the tapes that are 
now missing. Given the vast number of mis-
takes that had already been made prior to 
December 1998, and the number that were 
made thereafter, it would be wishful think-
ing to believe that a correct reading of the 
polygraph would have led to a successful 
conclusion in this case, but Wackenhut’s er-
roneous initial interpretation of the results 
and the long delay in getting the charts 
passed to FBIHQ for review put the case on 
a downward spiral from which it almost 
never recovered. Because these issues are 
both highly important and widely misunder-
stood, each is examined in some detail. 

The events leading up to the December 23, 
1998 Polygraph 

As noted previously, the FBI’s investiga-
tion of Dr. Lee had been dealt a severe blow 

in August 1997 when DOJ’s Office of Intel-
ligence Policy and Review rejected the FISA 
request. The local case agents spent most of 
1998 trying to get the investigation back on 
track, but were not notably successful. By 
November 1998, the newly appointed lead 
case agent was ready to move forward and 
sent a new request for FISA coverage to FBI 
HQ. Unfortunately, the request fell on deaf 
ears for reasons that will be explored more 
fully below. 

At approximately the same time the case 
agents were seeking FISA coverage, Dr. Lee 
asked for permission to travel to Taiwan to 
visit a company called Asiatek. According to 
an FBI document describing this request, Dr. 
Lee said that ‘‘Asiatek invited him to visit 
Taiwan in December 1998 to give a presen-
tation in exchange for his airfare.’’ 112 When 
Dr. Lee submitted a request to travel under 
these terms, the LANL Internal Security 
section denied it, so Dr. Lee reportedly trav-
eled at his own expense to visit an ailing sis-
ter.113 

While the Internal Security section was 
correct to deny Dr. Lee’s request to let 
Asiatek pay his travel expenses, the request 
should have set off alarm bells within both 
DOE and the FBI. The aforementioned FBI 
document says: 

‘‘Asiatek is a Taiwan-based company 
founded in 1985 which introduced state-of-the 
art information technology to both China 
and Taiwan. The company works with both 
private industry and Taiwan government re-
search facilities such as the Chung Shan In-
stitute of Science and Technology (adminis-
tered by the Ministry of National Defense). 
Asiatek specializes in information tech-
nology, program planning and management, 
business process re-engineering, integrated 
logistic support, and continuous acquisition 
and life cycle support environmental plan-
ning and implementation. Asiatek also de-
velops cannon and tank systems.’’ 114 

The fact that the prime suspect in a major 
espionage investigation was asking to travel 
out of the country for the second time in less 
than nine months, with his travel to be paid 
for by a foreign company, should have been 
a call to action by someone in DOE or the 
FBI. The local case agent sent a message to 
FBIHQ asking that this information be con-
sidered ‘‘in conjunction with Albuquerque 
Division’s request for FISA/MISUR coverage 
of Wen-Ho Lee,’’ 115 but the case manager did 
not act on it. 

If the travel alone was not sufficient to 
compel the FBI and/or DOE to take some 
positive steps to regain control over the 
case, the nature of the work performed by 
Asiatek and its relationship to the Chung 
Shan Institute of Science and Technology 
should have been because these matters re-
lated directly to concerns that had been 
raised about Dr. Lee during the course of the 
investigation. When asked why Dr. Lee was 
allowed to travel under these circumstances, 
Mr. Curran replied that ‘‘FBI personnel were 
running the investigation and were the ones 
that allowed Dr. Lee to travel to Taiwan. If 
it were my decision, I would not have al-
lowed Mr. Lee to leave the country.’’ 116 

Mr. Curran’s statement on the travel issue 
reflects a larger problem that plagued the 
Kindred Spirit investigation from beginning 
to end, namely the systemic breakdown of 
effective communication between DOE and 
the FBI on matters of great importance.117 If 
Mr. Curran was opposed to letting Dr. Lee go 
to Taiwan, he should have said something. 
As Director of DOE’s OCI, his opinion clearly 
had weight. He did not act, so Dr. Lee went 
to Taiwan. 

As another example of ineffective commu-
nication on important issues, consider Mr. 
Curran’s statement that he first learned on 
December 15, 1998, that Director Freeh had 

recommended removing Dr. Lee from access 
more than a year before.118 Mr. Curran as-
sumed his position as Director of OCI in 
April 1998 and immediately conducted a 90– 
day review of the CI program at DOE as 
mandated by PDD–61. He received what he 
describes as a ‘‘summary briefing on the Kin-
dred Spirit investigation.’’ He was aware of 
the False Flag that was run in August and 
wanted to ‘‘get the case moving and to re-
solve the issues of the possible loss of sen-
sitive information,’’ but the fact that the 
FBI had recommended that Dr. Lee’s access 
to classified information be pulled was ap-
parently not shared with Mr. Curran until 
mid-December 1998, while Dr. Lee was in Tai-
wan.119 It should be noted, however, that Mr. 
Curran told the DOE IG that he learned 
about Director Freeh’s 1997 comments on 
moving Dr. Lee in October 1998, two months 
before he finally took action.120 This is sig-
nificant because it undermines Mr. Curran’s 
assertion that the reason he acted in Decem-
ber 1998 was because he had just learned of 
Director Freeh’s 1997 recommendations. 

That the Director of DOE’s Office of Coun-
terintelligence was not informed (or did not 
make himself aware) of the FBI’s view that 
Dr. Lee should be pulled from access reflects 
poorly on the DOE and the FBI. How could 
anyone brief this case to Mr. Curran in 1998 
without mentioning that the Director of the 
FBI had twice told DOE’s top leadership that 
Dr. Lee’s access to classified information 
should be removed? What would one say, 
when briefing the new head of counterintel-
ligence, that would not somehow convey the 
message that the FBI was concerned about 
the potential damage from keeping him in 
access? And how could the top counterintel-
ligence officer in the DOE not inquire as to 
whether consideration had been given to re-
ducing the risk posed by an individual who 
was the chief suspect in a major espionage 
investigation? This lack of communication 
defies comprehension. 

The Counterintelligence Reform Act of 2000 
will prevent such disasters in the future. The 
Act requires the Director of the FBI to no-
tify appropriate officials, in writing, when a 
full field investigation is started in an espio-
nage case, and to present to the head of the 
affected agency a written assessment of the 
potential impact of the actions of that agen-
cy or department on an FBI counterintel-
ligence investigation. It will not be possible 
in future investigations for the head of coun-
terintelligence in an agency to claim igno-
rance of an FBI recommendation regarding a 
suspect’s access to classified information. 
And the FBI will have to ensure that its co-
ordination with the affected agency is both 
close and continuous, so that when new offi-
cials come into decision-making roles, they 
will be fully informed as to the important as-
pects of pending cases. The FBI/DOE poly-
graph disaster in the Wen Ho Lee case should 
be the last such calamity. 

The interim report issued in March 2000 
touched briefly on the polygraph issue, 
prompting a letter from Mr. Curran,121 who 
provided the following account of the events 
leading up to the polygraph: 

‘‘Every detail of this case was coordinated 
between DOE and the FBI. I personally want-
ed the FBI to do the interview rather than 
DOE, but they stated that they were not 
ready to interview him because they first 
wanted to interview some neighbors and as-
sociates of Mr. Lee. DOE had been asking the 
FBI to bring this case to a conclusion since 
the [false flag] in August. I did not believe I 
had the luxury of waiting any longer since 
the investigative activity in August and this 
was Mr. Lee’s first opportunity to leave the 
U.S. I was very concerned as to what he 
would do and say on his trip to Taiwan and 
then what he would do upon his return. Since 
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the FBI was not going to interview Mr. Lee 
and bring this case to a conclusion prior to 
his departure to Taiwan, I made the decision, 
with the Secretary’s approval, to remove Mr. 
Lee from access upon his return from Taiwan 
and until the FBI could conclude their inves-
tigation through interview and polygraph. 

‘‘Mr. Lee returned from Taiwan on Decem-
ber 23, 1998. He was interviewed and removed 
from access and asked to take a polygraph. 
The FBI was aware that if Mr. Lee refused to 
take a DOE polygraph, his security clearance 
would have been removed and steps taken to 
terminate his employment; if Mr. Lee agreed 
to take the test and failed, his clearance 
would be removed and termination pro-
ceedings would be initiated. This activity 
was completely coordinated with the FBIAQ. 
On December 21, 1998, a memo was furnished 
to the Secretary of Energy from me setting 
forth the above scenario. Mr. Lee took the 
polygraph test and representatives from 
FBIAQ were present.’’ 122 

In subsequent correspondence with the 
subcommittee, Mr. Curran elaborated on his 
reasons for removing Dr. Lee’s access in De-
cember 1998. Responding to follow-up ques-
tions from a September 27, 2000 sub-
committee hearing, Mr. Curran cited four 
reasons for his decision to remove Dr. Lee 
from access in December 1998: ‘‘(1) the fact 
that the FBI no longer required Lee be kept 
in access, (2) my discomfort at the extent of 
Dr. Lee’s access, which was greater than I 
had originally thought, (3) the fact that the 
FBI’s false flag operation had been unsuc-
cessful, possibly alerting Lee to the inves-
tigation, and (4) the fact that Lee was then 
traveling in Taiwan, thus able to travel eas-
ily to Hong Kong or the People’s Republic of 
China without our knowledge.’’ 123 

While Mr. Curran’s account explains what 
happened, it does not adequately explain 
why these events took place. It was simply 
inconsistent for DOE to allow Dr. Lee to 
travel to Taiwan, yet polygraph him and pull 
his access to classified information upon his 
return, even though he supposedly passed the 
polygraph. If Dr. Lee was such a threat that 
he needed to be polygraphed and removed 
from access, why was he allowed to go to 
Taiwan? And if he passed the polygraph after 
returning from Taiwan, including specific 
questions about espionage, why was there 
still a need to remove his access? 

Mr. Curran’s explanation for the series of 
events leading up to the December 1998 poly-
graph shows an investigation that was, at 
best, disjointed and poorly coordinated (de-
spite Mr. Curran’s assertions to the con-
trary). Consider, for example, that the FBI 
agent who took over the case on November 6, 
1998, did not agree with the DOE decision to 
have Wackenhut 124 give Dr. Lee a polygraph 
examination, and has called it ‘‘irrespon-
sible.’’ According to FBI protocol, Dr. Lee 
would have been questioned as part of a post- 
travel interview. However, as Mr. Curran 
noted, the case agents were inexplicably un-
prepared to conduct such an interview and 
the Special Agent in Charge (SAC) in Albu-
querque agreed to go ahead with the poly-
graph at Mr. Curran’s request. The lead case 
agent requested a new FISA in November 
1998, but Supervisory Special Agent Craig 
Schmidt the same FBI case manager at head-
quarters who had put together an action plan 
in December 1997 trying to get the investiga-
tion back on track had suddenly gotten cold 
feet on the matter, casually rejecting the 
FISA request without even showing OIPR a 
written product. DOE was exercised enough 
about Dr. Lee that Ed Curran wanted to give 
Dr. Lee a polygraph and pull his access to 
classified information (something the FBI 
had recommended 14 months prior), but was 
not willing to stop him from traveling to 
Taiwan. The case was a mess, and then it got 
worse. 

The disagreement between FBI and DOE 
over how best to proceed in late 1998 only 
partially explains why the investigation 
lurched forward with FBI seemingly in 
charge one moment (letting Dr. Lee travel to 
Taiwan, contrary to Mr. Curran’s preference) 
and Mr. Curran prevailing the next (getting 
the Albuquerque SAC to overrule the lead 
case agent on the polygraph question). Other 
testimony and documents provided to the 
subcommittee paint a more complete and 
markedly different picture of the events sur-
rounding the polygraph of Dr. Lee on Decem-
ber 23, 1998. Unfortunately, the picture they 
paint is one of DOE trying desperately to 
protect its image from the revelations it ex-
pected to come with the release of the Cox 
Committee report, with the FBI going along, 
and neither agency focusing on the national 
security implications of their actions. 

To understand the context in which these 
decisions were being made, consider that the 
Cox Committee was taking testimony in 
mid-December, and that key portions of the 
testimony centered on security at the na-
tional labs. The atmosphere leading up to 
the Cox Committee hearings has been de-
scribed as follows: 

‘‘With impeachment as a backdrop, allega-
tions that the Clinton administration was al-
lowing China easy access to American se-
crets collided with charges that China’s mili-
tary had funneled money into Democratic 
coffers. The New York Times reported that 
the daughter of a senior Chinese military of-
ficer was giving money to Democrats while 
also working to acquire sensitive American 
technology. 

‘‘Republicans, opening a new front against 
a beleaguered president, created a House se-
lect committee, headed by Representative 
Cox, to investigate whether the government 
was compromising technology secrets by let-
ting American companies work too closely 
with China’s rocket industry. With its dead-
line approaching, the committee stumbled 
on the W–88 case. 

‘‘Mr. Trulock became a star witness, and 
committee members were riveted by his tes-
timony. C.I.A. analysts who testified before 
the committee agreed there was espionage, 
people who heard the secret proceedings said, 
but were more equivocal about its value to 
China.’’ 125 

The Mr. Trulock referenced above is Notra 
Trulock, former DOE intelligence chief. Ac-
cording to a DOE chronology, the Cox Com-
mittee was briefed by DOE on November 12, 
1998 and again on December 7. On December 
16, Mr. Curran, Mr. Trulock and the Director 
of the DOE’s Office of Intelligence, Mr. Law-
rence Sanchez, testified again before the Cox 
Committee.126 Describing the impact of his 
testimony to the House panel, Mr. Trulock 
told the subcommittee on September 27, 2000 
that ‘‘after our initial appearance and par-
ticularly our second appearance before the 
Cox Committee in December of 1998, there 
was a high level of agitation within the Of-
fice of Counterintelligence on the part of Mr. 
Sanchez and within the political appointees 
at the department.’’ 127 Mr. Trulock further 
testified: 

‘‘it is certainly not a coincidence that 
after the FBI provided the information to 
the Cox Committee on Dr. Lee and other es-
pionage cases within the Department of En-
ergy that for the first time in almost two 
years, DOE management became energized 
about addressing the advice we had received 
from Director Freeh in August of 1997.’’ 128 

Mr. Trulock’s testimony is supported by 
documentary evidence and testimony from 
other witnesses. A December 18, 1998, memo-
randum from the FBI’s Assistant Director 
for National Security, Neil Gallagher, says 
that Secretary Richardson would be calling 
Director Freeh about the Lee investigation 

on December 21, 1998. The memorandum ex-
plains that DOE counterintelligence per-
sonnel wanted to ‘‘neutralize their employ-
ee’s access to classified information prior to 
the issuance of a final report by the Cox 
Committee.’’ When questioned on this point 
Mr. Curran acknowledged that the conversa-
tion mentioned in the memo had taken 
place, but denied any connection between 
DOE’s desire to polygraph Dr. Lee and the 
release of the Cox Committee report.130 

Mr. Curran’s account of these events is 
contradicted by testimony from other indi-
viduals who were also directly involved. 
When Director Freeh testified before the 
Senate Select Committee on Intelligence on 
May 19, 1999, he told the committee: 

‘‘DOE was seeking to establish grounds to 
terminate Mr. Lee in December of 1998, and 
they went forward with their polygraph and 
interview with that objective. We, at that 
point, wanted more time to prepare for a 
confrontational interview which in these 
kinds of cases is the most important inter-
view.’’ 131 

Other FBI files from this period support 
the contention that Secretary Richardson 
wanted Dr. Lee fired in early 1999. A January 
21 memo from FBI Supervisory Special 
Agent C. H. Middleton to Deputy Assistant 
Director Horan said that ‘‘DOE is anxious to 
avoid criticism about the case. It removed 
the subject’s access to classified information 
on 12/23/98. DOE wants to fire the subject, but 
may not have justification to do so at this 
time.’’ 132 

None of the information the government 
had in its possession at that point would 
have justified a decision to fire Dr. Lee, but 
firing him would have allowed Secretary 
Richardson to avoid criticism that the DOE 
had not taken action on a major espionage 
case. Director Freeh’s comments are further 
buttressed by statements that two security 
personnel made to the DOE Inspector Gen-
eral during an investigation of the decision- 
making process related to Dr. Lee’s clear-
ance and access. The former Director of 
LANL’s Internal Security Division, Mr. Ken 
Schiffer, told the IG that he first heard Dr. 
Lee’s name on December 21, 1998, in a con-
ference call with two individuals from the 
Office of Counterintelligence, one of whom 
told him that ‘‘the Secretary wanted Mr. Lee 
to be fired.’’ 133 Mr. Richard Schlimme, the 
Counterintelligence Program Manager in the 
Albuquerque office, told the DOE IG that he 
had been on annual leave on December 21, 
1998, when he was called to come in to work 
to deal with the Wen Ho Lee situation. When 
he arrived, Mr. Schlimme was told that 
‘‘Secretary Richardson wanted immediate 
action, so Mr. Curran decided to interview 
Mr. Lee immediately.’’ 134 Further, according 
to Mr. Schlimme, ‘‘Mr. Curran wanted Mr. 
Lee removed from the laboratory regardless 
of how he did on the polygraph.’’ 135 

In addition to the evidence described 
above, the subcommittee has a sworn deposi-
tion from the case manager at FBI Head-
quarters, Supervisory Agent Craig Schmidt, 
who said he had very little control over the 
investigation in December 1998 because the 
‘‘Department of Energy was becoming more 
and more concerned about how they would 
appear and how they were appearing during 
the [Cox] committee meetings,’’ 136 In the 
context of all the evidence to the contrary, 
Mr. Curran’s assertion that the decision to 
act with regard to Dr. Lee had nothing to do 
with the imminent release of the Cox Com-
mittee report is not persuasive. 

Incorrect reading of the December 23, 1998 
polygraph 

The subcommittee focused very intently 
on the question of whether Dr. Lee passed or 
failed the December 23, 1998 polygraph for 
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three reasons: (1) the erroneous reading 
changed the course of the investigation, 
prompting the FBI to nearly close down its 
investigation at a time when the scrutiny of 
Dr. Lee should have been increasing, (2) it 
took an inordinate amount of time to dis-
cover that the initial reading of the poly-
graph was wrong, and (3) the public percep-
tion that Dr. Lee really passed the test but 
the FBI somehow later reversed that finding 
is incorrect. 

The consequences of the incorrect interpre-
tation of the December 23, 1998 polygraph are 
the subject of the next section of this report. 
The remainder of this section will address 
the matter of the delay in getting the charts 
to the FBI and the question of whether Dr. 
Lee actually passed or failed this test. 

The initial interpretation of the test was 
made by Wolfgang Vinskey, a Senior Poly-
graph Examiner with Wackenhut, a private 
firm that had a contract with DOE to con-
duct polygraphs. Mr. Vinskey wrote that he 
had administered ‘‘a DOE Counterintel-
ligence Scope PDD Examination’’ to Dr. Lee, 
and concluded that ‘‘this person was not de-
ceptive when answering the relevant ques-
tions pertaining to involvement in espio-
nage, unauthorized disclosure of classified 
information and unauthorized foreign con-
tacts.’’ 137 Mr. John Mata, Manager of DOE’s 
AAAP Test Center, reviewed the exam and 
concurred with Mr. Vinskey that ‘‘upon com-
pletion of testing, the Examinee was not de-
ceptive when answering the relevant ques-
tions. . . .’’ 138 Mr. Mata followed up the ini-
tial report with a more detailed memo-
randum on December 28, 1998, in which he re-
iterated to Mr. Curran the information that 
had been in the December 23 polygraph re-
port, namely that ‘‘data analysis of this ex-
amination disclosed sufficient physiological 
criteria to opine Mr. Lee was not deceptive 
when answering’’ the relevant questions.139 

After the exam, the two FBI agents who 
were on hand were briefed on the results of 
the test. There is a December 21, 1999 memo-
randum for the record written by John Mata 
which describes how the test results were re-
layed to the FBI.140 Mr. Mata says that he 
told the lead case agent that the charts did 
not show significant reaction on three of the 
questions, but that ‘‘a plus 3 on the fourth 
question (relating to having knowledge of 
anyone he knew who had committed espio-
nage against the United States) was 
close.’’ 141 Mr. Mata told the agent that Dr. 
Lee ‘‘had disclosed information during the 
examination that he had not previously re-
ported regarding an approach that was made 
to him on his recent or a past trip,’’ and gave 
her a sheet of paper containing the data 
analyses.142 According to Mr. Mata, the 
agent wrote down the questions from the 
exam and asked ‘‘if further processing in-
volved the charts being reviewed by their 
polygraph examiner (specific reference to 
Roger Black) . . .’’ to which he said no.’’ 143 
Mr. Mata’s memo also says that at no time 
[on that date] was he asked to provide the 
charts or any allied data from the test to the 
FBI. 

During the first week of January, Mr. 
Mata’s memo continues, the entire poly-
graph package (charts, questions, data anal-
ysis sheets and video tape) were sent to OCI 
Polygraph Program Manager David 
Renzleman in Richland, Washington. In mid- 
January, Mr. Mata got a call from Mr. 
Renzleman instructing him to provide the 
local FBI with everything generated by the 
polygraph, which he did. 

An undated Quality Assurance record of 
this examination, prepared by David 
Renzleman contains the following com-
ments: 

‘‘This test was initially classified and con-
sequently DOE OCI did not get to see the col-

lected charts or video tape recording until 
late January 1999. 

‘‘When the charts were subjected to the 
OCI QC [Quality Control] process, the initial 
NDI [No Deception Indicated] opinion could 
not be duplicated or substantiated. 

‘‘The Test Center Manager was advised of 
these QC concerns and was requested to send 
the charts to the Department of Defense 
Polygraph Institute (DODPI) which he did. 

‘‘DODPI advised the Test Center Manager 
that they could not duplicate or support the 
NDI opinion of this test.’’ 144 

In the ‘‘QC Opinion’’ section of the report, 
Mr. Renzleman said, ‘‘I am unable to render 
an opinion pertaining to the truthfulness of 
the examinee’s answers to the relevant ques-
tions of this test. Additional testing is rec-
ommended.’’ 145 

When the charts and videotape were subse-
quently analyzed by FBI polygraph experts 
in late January or early February, they con-
cluded that Dr. Lee had failed relevant ques-
tions 146 or was, at best, inconclusive.147 
Based on these concerns, the FBI arranged 
for additional interviews and a new poly-
graph on February 10, 1999. In addition to 
learning on this date that Dr. Lee had reac-
tivated his computer account simply by call-
ing up the help desk and asking that it be re-
stored,148 the FBI concluded Dr. Lee failed 
the February polygraph and increased its in-
vestigative activity, but by then the chances 
of salvaging the investigation were slipping 
away. 

There remains a serious question about the 
chain of events which led to the delayed dis-
covery that Dr. Lee did not pass the Decem-
ber 1998 polygraph. A February 26, 1999 
memorandum from William Lueckenhoff, As-
sistant Special Agent in Charge in Albu-
querque, says: 

‘‘The FBI personnel present immediately 
requested the polygraph charts and docu-
mentation to the polygraph in order to have 
it reviewed by FBIHQ. DOE’s initial response 
to this request, as per Ed Curran, DOE Coun-
terintelligence Office, was not to allow the 
FBI access to the tapes and charts, only the 
numerical results of the polygraph.’’ 149 

As is discussed elsewhere in this report, 
Dr. Lee did not pass the polygraph, and no 
one other than the initial reviewers have 
been able to interpret the charts to say that 
he did pass. Given that the charts clearly 
show that Dr. Lee did not pass, any effort to 
prevent their release to the FBI would be a 
serious matter. Where DOE was concerned 
about criticism because it was being accused 
before the Cox Committee of not taking ac-
tion on the case, a failed polygraph would 
tend to prove the critic’s point. However, a 
passed polygraph, followed by an investiga-
tion which cleared Dr. Lee of the W–88 alle-
gations yet later resulted in his firing for un-
related security violations would show that 
DOE’s critics were wrong about the W–88 in-
vestigation, but that DOE was serious about 
security anyway and ultimately removed Dr. 
Lee because he was a security risk. In these 
circumstances, any shenanigans with the 
polygraph charts would be extremely seri-
ous. 

Mr. Curran strongly denies the allegation 
in Mr. Lueckenhoff’s memo and DOE docu-
ments indicate that Mr. Curran was instru-
mental in getting the full record of the poly-
graph into the FBI’s hands in January, 
1999.150 

When pressed for an explanation of the 
February 26, 1999 memo blaming Mr. Curran 
for the delay in getting the test results, the 
FBI took the position that the memo was 
only a blind memorandum not intended to 
capture official witness statements.151 That 
does not explain why Assistant Special 
Agent in Charge William Lueckenhoff would 
attribute such remarks to Mr. Curran if he 
had no factual basis to do so. 

Mr. Lueckenhoff’s account is consistent 
with what actually happened, but the FBI is 
no longer willing to stand by the February 
1999 memo. It is also possible that by Feb-
ruary 26, 1999, after Dr. Lee had failed an FBI 
polygraph, Albuquerque realized that its fail-
ure to obtain the charts in a timely fashion 
(and the creation of the disastrous January 
22 memo clearing Dr. Lee on the W–88 mat-
ter) would eventually be questioned. Saying 
that the FBI tried to get the charts but had 
been denied by Mr. Curran would provide an 
excuse for the Albuquerque division’s abys-
mal performance in early 1999. Because the 
FBI will not stand by the version of events in 
the February 1999 memo, it is not possible to 
know what really happened. Instead, the 
FBI’s position has the effect—intended or 
not—of making it next to impossible to as-
sign responsibility for giving Dr. Lee more 
than a month to regain access to his com-
puter and his office, enabling him to delete 
the incriminating evidence from his com-
puter and destroy the now-missing tapes. 

The FBI deserves substantial criticism for 
its handling of this investigation, but the 
record should be set straight on the result of 
the December 23, 1998 polygraph. On this 
matter, the FBI was correct—Dr. Lee did not 
pass the polygraph test. 

One of the earliest and most sustained at-
tacks on the FBI’s reading of the December 
1998 polygraph came from Dr. Lee’s defense 
team. After Dr. Lee was held without bail at 
the end of 1999, defense attorney Mark 
Holscher claimed that Dr. Lee’s scores on 
the 1998 test had been ‘‘ ‘off the charts’’ in in-
dicating truthfulness.’’ 152 It is a common de-
fense tactic to take evidence that might be 
harmful to the defendant’s position and deal 
with it up front, trying to put a positive spin 
on it. Mr. Holscher’s comments that Dr. 
Lee’s scores were off the charts in indicating 
truthfulness would certainly fit into that 
pattern—taking on an issue that might have 
to be dealt with if the case went to trial and 
getting a positive interpretation planted in 
the public’s mind, to include the potential 
jury pool. As the negotiations between the 
defense and the government went forward, 
Mr. Holscher continued to press the poly-
graph issue, claiming that Dr. Lee had 
passed the only test that had been properly 
administered, and suggesting that the FBI 
was wrong to claim that Dr. Lee had failed 
either exam. Mr. Holscher’s statements on 
the polygraph are exactly what one would 
expect a defense lawyer to do, but they have 
created the incorrect impression that the 
Wackenhut examiners were right and the 
FBI was wrong. 

Mr. Holscher and Dr. Lee’s supporters got 
help on this score from a story by CBS re-
porter Sharyl Attkisson. The February 2000 
news report, titled ‘‘Wen Ho Lee’s Problem-
atic Polygraph,’’ claimed that ‘‘three experts 
gave the nuclear scientist passing scores but 
the FBI later reversed the findings. CBS in-
vestigation fuels argument that he was a 
scapegoat.’’ 153 

Ms. Attkisson asked precisely the right 
question, ‘‘. . . how could the exact same 
charts be legitimately interpreted as ‘pass-
ing’ and also ‘failing?’ ’’ 154 To answer this 
question, CBS reached out to Richard Keifer, 
who was then the chairman of the American 
Polygraph Association. Mr. Keifer was also a 
former FBI agent who had run the FBI’s 
polygraph program. The CBS report con-
tinues: 

‘‘Keifer says, ‘‘There are never enough 
variables to cause one person to say (a poly-
graph subject is) deceptive, and one to say 
he’s non-deceptive . . . there should never be 
that kind of discrepancy on the evaluation of 
the same chart.’’ 

‘‘As to how it happened in the Wen Ho Lee 
case, Keifer thinks, ‘‘then somebody is mak-
ing an error.’’ 
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‘‘We asked Keifer to look at Lee’s poly-

graph scores. He said the scores are ‘‘crystal 
clear.’’ In fact, Keifer says, in all his years as 
a polygrapher, he had never been able to 
score anyone so high on the non-deceptive 
scale. He was at a loss to find any expla-
nation for how the FBI could deem the poly-
graph scores as ‘‘failing.’’ 

. . . Since Lee was never charged with espi-
onage (only computer security violations), 
the content of the polygraph may be unim-
portant to his case. But the fact that his 
scores apparently morphed from passing to 
failing fuels the argument of those who 
claim the government was looking for a 
scapegoat—someone to blame for the alleged 
theft of masses of American top secret nu-
clear weapons information by China—and 
that Lee conveniently filled that role.’’ 155 

The CBS report gave the clear impression 
that the Wackenhut examiners were correct. 
Rather than take on the issue, the FBI sim-
ply told CBS ‘‘it would be ‘bad’ to talk about 
Lee’s polygraph, and that the case [would] be 
handled in the courts.’’ 156 The case never 
went to trial, and the FBI never got the 
chance to explain its interpretation of the 
exam. The result has been that there are lin-
gering doubts as to whether the polygraph is 
a reliable tool, and whether it was misused 
by the FBI in the Wen Ho Lee case. 

When the case of FBI Special Agent Robert 
Hanssen broke in February 2001, FBI Direc-
tor Louis Freeh ordered, among other things, 
an expanded use of the polygraph within the 
FBI for counterintelligence purposes. The 
Judiciary Committee held a hearing on the 
utility of polygraphs in law enforcement and 
counterintelligence cases, and heard from a 
distinguished panel with witnesses offering 
opinions on both sides of the issue. With the 
matter of Wen Ho Lee’s polygraph still unre-
solved, two of the witnesses were asked to 
review the results of the December 23, 1998 
polygraph and answer a series of questions 
that would address the same concern that 
CBS had raised—how can the same charts be 
interpreted as both passing and failing? 

Dr. Michael H. Capps, currently Deputy Di-
rector for Developmental Programs at the 
Defense Security Service and formerly head 
of DOD’s Polygraph Institute, reviewed the 
polygraph data and said that he could 
‘‘render no opinion regarding whether or not 
deception is indicated. . . .’’ 157 Mr. Capps 
went on to describe how he had evaluated 
the exam with and without the aid of the 
John Hopkins algorithm, which is designed 
to provide a statistical analysis using a 
mathematical model to render a probability 
of deception. He noted that ‘‘there are what 
I believe to be substantial differences in the 
scores my evaluation produced and those of 
the Wackenhut examiner. . . . I cannot ac-
count for the differences between my results 
and those of the Wackenhut examiners.’’ 158 

In response to a direct question about how 
different examiners could reach substan-
tially different conclusions, Mr. Capps said, 
‘‘One would expect two properly trained ex-
aminers evaluating the same data to draw a 
similar, but not necessarily identical conclu-
sion. This was not the case when comparing 
my evaluation with that of the Wackenhut 
examiner. I cannot account for the dif-
ferences.’’ 159 

One possible explanation for the differing 
opinions on the polygraph is that the ques-
tions were improperly structured, making 
the entire test invalid because the control 
questions and the relevant questions were 
not sufficiently distinct to permit an accu-
rate differentiation of the responses to each. 
When Dr. Capps was asked about the appro-
priateness of the questions, he faulted two of 
the comparison questions used in the exam 
and said ‘‘these comparison questions were 
not sufficiently distinct from the relevant 

questions so as to generate a useful basis of 
comparison.’’ 160 

Mr. Richard Keifer was also asked to 
evaluate the December 23, 1998 exam in light 
of his comments to CBS. He provided a de-
tailed analysis and critique of the test and 
reported: 

‘‘My review of the polygraph examination 
of Wen Ho Lee determined the results to be 
inconclusive. . . . It is my opinion this exam-
ination was not set up, conducted and re-
viewed using well-established procedures for 
counter-intelligence polygraph testing. This 
lack of experience in Foreign Counter-Intel-
ligence polygraph testing contributed to an 
incorrect decision, an unacceptable delay in 
the decision making process, and negated the 
potential of fully uncovering the truth with 
a timely posttest interrogation.’’ 161 

Mr. Keifer further noted that ‘‘I have re-
viewed these charts at least a dozen times 
and have done so under every favorable as-
sumption I could make and I have never 
found this examination to be non-decep-
tive.’’ 162 

When asked to evaluate the test itself, 
which was not a standard set of questions 
but one that was created specifically for the 
examination of Dr. Lee, Mr. Keifer said that 
‘‘the fundamental problem with this exam-
ination was in question formulation.’’ He 
then took issue with both the relevant ques-
tions and the control questions.163 This find-
ing is consistent with the concerns raised by 
Dr. Capps, as well as by FBI examiners who 
noted that Dr. Lee appeared to be reacting to 
all the questions, control and relevant. The 
structure of the questions used in the test is 
important because a polygraph is designed to 
measure differences between a subject’s re-
sponses to control questions, which should 
generate little or no reaction, and the rel-
evant questions where a substantial response 
is meaningful. Control questions that 
produce a reaction have the effect of mini-
mizing the differences between the reactions 
to control questions and relevant questions, 
thereby rendering the test less useful. 

Mr. Keifer also commented on his CBS ap-
pearance: 

‘‘I was quoted out of context and I felt it 
was deliberate. I had numerous telephonic 
conversations with Attkisson prior to the 
taped interview. She was fully briefed re-
garding polygraph procedures. I clearly and 
fully explained to her several times that the 
‘‘scores’’ of the examiners were high on the 
non-deceptive side, but that subsequent test-
ing and admissions indicated Lee was in fact 
deceptive. During the course of our conversa-
tions she suggested cover up and misconduct 
of various officials in the matter. Unfortu-
nately, during the taped interview she asked 
only about the ‘‘scores’’ and did not provide 
an opportunity for me to clarify. In my opin-
ion this was deliberate, and the piece was 
manipulated to suggest wrongdoing by the 
government. Once I saw the piece, I called of-
ficials at the Energy Department and the 
FBI to clarify the matter.’’ 164 

The subcommittee’s review of the matter 
shows that Dr. Lee definitely did not pass 
the December 23, 1998 exam. The best that 
anyone other than the initial examiners has 
been able to justify is an ‘‘inconclusive’’ or 
‘‘no opinion’’ rating. It is important that no 
one has been able to substantiate the ‘‘no de-
ception indicated’’ finding because any other 
result even a ‘‘no opinion’’—would have put 
the investigation on a completely different 
track. Instead, the government quit looking 
at Dr. Lee at the precise moment when it 
should have been looking most intently at 
his activities. 

The Consequences of DOE’s Interference in 
the Investigation 

Ordinarily, the decision to polygraph an 
individual or to remove his access to the 

classified X-Division spaces would have only 
limited ramifications. In the Wen Ho Lee 
case, however, the incorrect handling of the 
polygraph issue was one of the most con-
sequential mistakes in the entire investiga-
tion, likely costing the government an op-
portunity to recover the tapes that ulti-
mately led to Dr. Lee’s indictment and con-
viction, and creating much angst about the 
fate of the nuclear secrets on those tapes. In 
a June 28, 2001 letter, Assistant Attorney 
General Daniel J. Bryant confirmed that 
‘‘Dr. Lee has told the debriefing team that 
on December 23, 1998, the computer tapes at 
issue in the indictment were in his X-Divi-
sion office at the Los Alamos National Lab-
oratory.’’ 165 

In other words, the tapes containing the 
‘‘crown jewels’’ of American’s nuclear se-
crets, that could ‘‘change the global stra-
tegic balance,’’ were sitting in Dr. Lee’s X- 
Division office and could have been recov-
ered by the government if the DOE had not 
gone into the panic mode and put political 
considerations ahead of national security 
concerns when it became concerned about 
what the Cox Committee report would say. 
The FBI, especially the Albuquerque SAC, 
bear equal responsibility for this turn of 
events for allowing it to happen. 

One of the most fundamental tenets of 
counterintelligence work is that when you 
spook a suspect, you watch him. The sus-
pect’s reaction to unexpected events, wheth-
er planned (as when the FBI decides to con-
front a suspect in a hostile interview) or 
driven by unanticipated events (like DOE’s 
decision to interview, polygraph and change 
Dr. Lee’s classified access for no reason that 
he would know about), is a critical element 
of any counterintelligence investigation. 
Success often depends on observing and cor-
rectly interpreting that reaction. Even if the 
suspect does not show any apparent reaction 
in the presence of investigators, it is impera-
tive that he be watched to see what he does 
when he thinks he isn’t being watched. Peo-
ple with problems react differently than peo-
ple who don’t have anything to worry about. 
Failure to maintain proper surveillance 
under these circumstances can lead to the 
loss of the best opportunity to find out what 
is really going on. In the Wen Ho Lee, it cost 
a lot more than that. 

Dr. Lee was definitely spooked by the 
interview and polygraph on December 23. Ac-
cording to an FBI chronology, the polygraph 
was completed at 2:18 p.m. and he was told at 
about 5:00 p.m. that his access to secure 
areas of X-Division and to both his secure 
and open X-Division computer accounts had 
been suspended. At 9:36 p.m., Dr. Lee made 
four attempts to enter the secure area of X- 
Division through a stairwell. At 9:39 p.m., he 
tried again through the south elevator.166 At 
3:31 a.m. on Christmas Eve, Dr. Lee again 
tried to gain access to the X-Division. Had 
the FBI maintained proper surveillance, they 
would have known that Dr. Lee was making 
these desperate attempts to get back into 
the X-Division. Surely that would have been 
a clue that further investigation was nec-
essary. Had the case been handled properly, 
FBI or DOE personnel could have done what 
Dr. Lee eventually did—just walk into the X- 
Division and pick up the tapes. Instead of de-
stroying them, as Dr. Lee says he did, gov-
ernment officials could have properly se-
cured these tapes containing the crown jew-
els of America’s nuclear secrets. 

In a December 24 meeting, Dr. Lee was told 
‘‘that he was being transferred from X-Divi-
sion to T-Division for thirty days to allow 
time for the FBI to complete their in-
quiry.’’ 167 If there had ever been any doubt in 
his mind as to whether he was under an FBI 
investigation, this comment from DOE re-
moved that doubt. His conduct over the next 
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few days shows clearly that he was worried 
about the government’s sudden interest in 
him and the fact that his access to the X-Di-
vision had been removed. All told, Dr. Lee 
tried to get back into his X-Division office 
almost twenty times between the December 
23 polygraph and the February 10 exam. Had 
the FBI and DOE been watching, they might 
have wondered why Dr. Lee wanted to get 
back into the X-Division so desperately, and 
they might have gone there to look. 

It should be noted that not all of the blame 
for the FBI’s lack of interest in Dr. Lee’s 
conduct after the polygraph can be placed on 
the incorrect interpretation of the polygraph 
results. Even if one takes the position that 
the FBI thought that Dr. Lee had passed the 
polygraph, there is no excuse for completely 
dropping an investigation solely on the basis 
of a passed polygraph, especially when DOE 
and the case agents were told that during 
the pre-polygraph interview Dr. Lee had ad-
mitted foreign contact that he had not pre-
viously reported. The FBI should have con-
tinued the investigation on the basis of that 
revelation, regardless of the polygraph exam. 
A review of the transcript from the March 7, 
1999 interview of Dr. Lee shows that the FBI 
focused very heavily on that unreported con-
tact. If it was worth investigating in March, 
it should have been worth investigating the 
previous December. 

DOE’s answer as to why it failed to mon-
itor Dr. Lee after the December 23, 1998 poly-
graph is both baffling and informative. 
DOE’s Ed Curran said that ‘‘since the FBI 
was conducting the investigation of Dr. Lee, 
it was responsible for determining the level 
of monitoring necessary.’’ 168 All available 
evidence indicates that the impetus for the 
polygraph clearly came from within DOE, 
and that the FBI agreed to this at the insist-
ence of DOE, yet DOE washed its hands of 
any responsibility for determining whether 
the polygraph provoked a response from Dr. 
Lee. Consider also that the catalog of Dr. 
Lee’s attempts to get back into the X-Divi-
sion was culled from information under 
DOE’s control, information that the FBI did 
not have access to unless the DOE gave it to 
them. Under these circumstances, it is not 
surprising that Dr. Lee’s attempts to get 
back into the X-Division almost imme-
diately after his access was pulled went un-
detected until much later. The FBI says that 
it did not learn of Dr. Lee’s attempts to re-
enter the X-Division until March 13, 2000.169 

The almost complete breakdown in the 
surveillance of Dr. Lee had severe con-
sequences. As the FBI later learned, ‘‘within 
one hour of reactivation [of his computer ac-
count], he immediately deleted three files, 
including one which was named after the 
graduate student who had worked for him in 
1997.’’ 170 In late January, he began erasing 
the classified files from the unsecure area of 
the computer. After he was interviewed by 
the FBI on January 17, Dr. Lee ‘‘began a se-
quence of massive file deletions . . .’’ 171 He 
even called the help desk at the Los Alamos 
computer center to get instructions for de-
leting files. After he was interviewed and 
polygraphed again on February 10, within 
two hours of the time he was told he had 
failed the exam, he deleted even more files. 
All told, Dr. Lee deleted files on January 
20th, February 9th, 10th, 11th, 12th, and 17th. 
When he called the help desk on January 
22nd, his question indicated that he did not 
know that the ‘‘delay’’ function of the com-
puter he was using would keep deleted files 
in the directory for some period of time. He 
asked why, when he deleted files, were the 
ones in parentheses not going away, and 
asked how to make them go away imme-
diately. He also asked, on February 16, how 
to replace an entire file on a tape.172 

Thus, the report that Dr. Lee had passed 
the December 23 polygraph gave Dr. Lee pre-

cious time to delete and secrete information. 
The significance of Dr. Lee’s file deletions 
and the unreasonable delays in carrying out 
the investigation that should have detected 
and prevented them should not be underesti-
mated. As FBI Agent Robert Messemer has 
testified, the FBI came very close, ‘‘within 
literally days, of having lost that mate-
rial.’’ 173 The FBI was almost unable to prove 
that Dr. Lee downloaded classified files. If 
the material had been overwritten after it 
was deleted, ‘‘that deletion by Dr. Lee 
[would] have kept that forever from this in-
vestigation.’’ In this context, the repeated 
delays, the lack of coordination between the 
FBI and the Department of Energy, and later 
between the FBI and the Department of Jus-
tice, are much more serious. 
February 10, 1999 to March 8, 1999 

On February 10, 1999, Wen Ho Lee was 
again given a polygraph examination, this 
time by the FBI. During this second test, 
which Lee failed, he was asked: ‘‘Have you 
ever given any of [a particular type of classi-
fied computer code related to nuclear weap-
ons testing] to any unauthorized person?’’ 
and ‘‘Have you ever passed W–88 information 
to any unauthorized person?’’ 174 It should be 
noted that the 1997 FISA request mentioned 
that the PRC was using certain computa-
tional codes, which were later identified as 
something Lee had unique access to. 175 
Moreover, the computer code information 
had been developed independently of the 
DOE Administrative Inquiry which was sub-
sequently questioned by FBI and DOJ offi-
cials. 

After this second failed polygraph, there 
should have been no doubt that Dr. Lee was 
aware he was a suspect in an espionage in-
vestigation, and it is inconceivable that nei-
ther the FBI nor DOE personnel took the ru-
dimentary steps of checking to see if he was 
engaging in any unusual computer activity. 
Again, this is not hindsight. The classified 
information to which Dr. Lee had access, and 
which he had been asked about in the poly-
graph, was located on the Los Alamos com-
puter system. The failure of DOE and FBI of-
ficials to promptly find out what was hap-
pening with Dr. Lee’s computer after he was 
deceptive on the code-related polygraph 
question is inexplicable. As noted above, this 
failure afforded Dr. Lee yet another oppor-
tunity to erase files from both the unsecure 
system and the unauthorized tapes he had 
made. 

As should have been expected, Dr. Lee used 
the time afforded him by the delays to delete 
the classified information he had placed on 
the unclassified system, and to retrieve and 
dispose of the now-missing tapes. According 
to press reports, Dr. Lee was allowed to re-
turn to the X-Division in January 1999 by an 
unwitting security office. On other occa-
sions, he walked in behind division employ-
ees. In fact, he apparently managed to slip in 
though an open door just hours after he was 
barred from X-Division.176 He also ap-
proached two other T-Division employees 
with a request to use their tape drive to de-
lete classified data from two tapes (he no 
longer had access to the one that had been 
installed in his X-Division computer since he 
had been moved from that division in De-
cember 1998). 

Nearly three weeks after the polygraph 
failure, the FBI finally asked for and re-
ceived permission to search Lee’s office and 
his office computer, whereupon they began 
to discover evidence of his unauthorized and 
unlawful computer activities. Even so, the 
FBI did not immediately move to request a 
search warrant. The three week delay, from 
February 10 until the first week of March, is 
inexplicable. 

The long hiatus in moving the case forward 
seems to have been broken primarily by the 

impending release of a story on the W–88 
case by the New York Times, after which the 
case was once again moved from the national 
security track onto the political track. Upon 
learning of the New York Times story, gov-
ernment officials asked that it be delayed for 
several weeks, ‘‘saying they were preparing 
to confront their suspect.’’ 177 It is almost in-
comprehensible that the FBI was still not 
ready, in March 1999, to interview Dr. Lee. 
The same argument had been made in De-
cember 1998 when the DOE wanted to poly-
graph Dr. Lee, so there is absolutely no rea-
son that the necessary preparations could 
not have been made in the interim. 

The reporters did not know Dr. Lee’s iden-
tity, but the FBI said they worried that he 
might recognize himself from details in the 
article as if he was not already aware that 
the FBI was investigating him after having 
been polygraphed and having his access to 
classified information suspended since De-
cember, having been interviewed by the FBI 
in January, having been asked to take an-
other polygraph in February. 

The FBI interviewed Dr. Lee on March 5, 
and the New York Times published its story 
the next day, ‘‘China Stole Nuclear secrets 
for Bombs, U.S. Aides Say.’’ Prompted to 
move by the breaking story, the FBI inter-
viewed Dr. Lee again on Sunday, March 7. It 
was during this interview that one of the 
case agents, at the suggestion of Albu-
querque SAC Kitchen, asked Dr. Lee if he 
had heard of the Julius and Ethel Rosenberg, 
the couple who had been executed for pro-
viding nuclear secrets to the Soviet Union. 
The reference to the Rosenberg case, after 
threats that Dr. Lee would lose his job, be 
handcuffed and thrown in jail, was over the 
top, creating the inference that the FBI was 
trying to scare Dr. Lee into a confession. Ac-
cording to a transcript of the interview: 

‘‘Do you know who the Rosenbergs are?’’ 
[the agent] asked. 

‘‘I heard of them, yeah, I heard them men-
tion,’’ Dr. Lee said. 

‘‘The Rosenbergs are the only people that 
never cooperated with the federal govern-
ment in an espionage case,’’ she said. ‘‘You 
know what happened to them? They electro-
cuted them, Wen Ho.’’178 

FBI Director Freeh later acknowledged 
that this reference to the Rosenbergs was in-
appropriate, but he denied that the FBI ever 
attempted to coerce a confession from Dr. 
Lee.179 

One day after the FBI’s confrontational 
interview, Dr. Lee was dismissed from Los 
Alamos. Former LANL Counterintelligence 
chief Robert Vrooman, has suggested that 
the leaking of Dr. Lee’s name to the press 
had an adverse impact not only on Dr. Lee 
but also on the integrity of the investigation 
into how the Chinese obtained U.S. nuclear 
secrets,180 but the investigation was already 
in deep trouble before Dr. Lee’s name be-
came public. 
Reopening the W–88 Investigation 

Before turning to the criminal case against 
Dr. Lee, it is appropriate to make a com-
ment about the status of the investigation 
into the loss of the W–88 information, the 
matter at the heart of the DOE’s AI and the 
FBI’s investigation from 1996 to 1999. The 
September 1999 decision by the FBI and the 
DOJ to expand the investigation of suspected 
Chinese nuclear espionage 181 is puzzling, pri-
marily because it should have happened long 
ago. 

In an October 1, 1999 letter, Attorney Gen-
eral Reno and FBI Director Freeh explained 
the rationale for reopening the case: 

‘‘Our decision to take this action in regard 
to the investigation into the compromise of 
U.S. nuclear technology is the result of two 
separate inquiries. First, there were inves-
tigative concerns raised by the FBI Albu-
querque field office that began to develop in 
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November, 1998, regarding deficiencies in the 
DOE Administrative Inquiry. Second, after 
questions were raised by Senate Govern-
mental Affairs Committee staff, we started 
to re-examine flawed analysis in the conclu-
sions drawn in the DOE Administrative In-
quiry.’’182 

This letter is significant on several fronts. 
First, it represents the beginning of a top 
level assault within DOJ and FBI on the AI 
as an explanation for why the W–88 inves-
tigation had been bungled. The reference to 
concerns in the Albuquerque office in No-
vember 1998 is misleading all—of the docu-
ments coming out of Albuquerque in 1998 
were focused on getting FISA coverage on 
Dr. Lee. The documents did contain ac-
knowledgment that somewhere in the neigh-
borhood of 250 personnel per year had access 
to the W–88 information, which was more 
than had been previously believed, but the 
case agent nevertheless pressed for a FISA. 
It is simply not accurate to portray the No-
vember 1998 documents as raising questions 
about the AI as a basis for investigating Dr. 
Lee. 

Subsequent documents from Albuquerque 
did raise concerns about the AI. One of the 
worst in this regard is the January 22, 1999 
memorandum which essentially clears Dr. 
Lee. It says: 

‘‘A review of the pertinent questions asked 
in the [December 23, 1998] polygraph exam 
showed that Lee did not pass classified infor-
mation to a foreign intelligence service. The 
polygraph charts and other documentation 
relating to the examination were made 
available to FBI AQ by DOE on 01/22/1999 
. . .’’183 

In a section titled ‘‘SAC ANALYSIS’’ 
David Kitchen wrote that ‘‘based on FBI 
AQ’s investigation it does not appear that 

Lee is the individual responsible for pass-
ing the W–88 information.’’ At that point, 
FBI–AQ had done remarkably little inves-
tigation. The lead case agent had requested a 
FISA in November 1998, but had been over-
ruled. By December, the DOE jumped into 
the investigation in response to the Cox 
Committee hearings and gave Dr. Lee a poly-
graph. Based on nothing more than a sup-
posedly passed polygraph—the results of 
which Albuquerque received on the same day 
it was writing the memo and could not 
have—analyzed and an interview on January 
17 (during which, according to Director 
Freeh, Dr. Lee provided new information 
about his relationships with Chinese sci-
entists), the SAC Kitchen was prepared to 
shut down the investigation. This is nothing 
short of outrageous. 

Was it mere coincidence that in his ‘‘Dr. 
Lee’s not guilty memo’’ Kitchen took aim at 
the AI, which contained the very allegations 
that were the subject of testimony before the 
Cox Committee? The January 22, 1999 memo 
does not even address the allegations, from 
1994, that Dr. Lee had helped the Chinese 
with codes and software, yet Mr. Kitchen is 
prepared to shut down the investigation. 
Any comments from Mr. Kitchen regarding 
flaws in the Administrative Inquiry must be 
viewed in the context of the Albuquerque di-
vision’s bungling of the Kindred Spirit inves-
tigation. 

Another significant result of the decision 
to reopen the W–88 investigation, and to do 
so based on the supposedly faulty analysis in 
the AI, has been to put FBI Assistant Direc-
tor Neil Gallagher on the spot based on his 
testimony to Congress. In a November 10, 
1999 letter on the question of why the inves-
tigation was reopened, he acknowledged that 
when discussing the DOE’s Administrative 
Inquiry (AI) during his June 9, 1999, testi-
mony before the Governmental Affairs Com-
mittee,185 he stated that he ‘‘had full credi-
bility in the report,’’ had ‘‘found nothing in 

DOE’s AI, nor the conclusions drawn from it 
to be erroneous,’’ and stated there is a ‘‘com-
pelling case made in the AI to warrant focus-
ing on Los Alamos.’’ 186 

As a result of further inquiry, however, Mr. 
Gallagher now has reason to question the 
conclusions of the AI. He cites an August 20, 
1999, interview by FBI officials of one of the 
scientists who participated in the technical 
portion of the AI, in which the scientist 
‘‘stated that he had expressed a dissenting 
opinion with respect to the technical aspects 
of the AI,’’ and points out that the state-
ment of this scientist is ‘‘in direct conflict 
with the AI submitted to the FBI because 
the AI does not reflect any dissension by the 
‘DOE Nuclear Weapons Experts.’ ’’ 187 

A General Accounting Office investigation 
of Mr. Gallagher’s comments regarding the 
AI later concluded that his testimony had 
been inaccurate and misleading because he 
had ample opportunity to know and should 
have known that documents created by the 
Albuquerque office of the FBI raised ques-
tions about the FBI in late 1998 and early 
1999.188 

In his November 1999 letter, Mr. Gallagher 
could also have mentioned the draft of the 
July 9, 1999 document prepared by the Albu-
querque division, ‘‘Changed: FBI–DOE Na-
tional Laboratory Assessment. . . .’’ Had he 
done so, he would have reported that: 

‘‘Albuquerque is of the firm opinion that 
the AI should have been used only for inves-
tigative assistance during the initial portion 
of the ’Kindred Spirit’ inquiry, and that a 
more in-depth and comprehensive analysis of 
the relevant issues/facts should have been 
continued through the course of the inves-
tigation.’’ 189 

A subsequent draft of the same document 
lists half a dozen reasons why the AI was 
flawed. The document says that the espio-
nage could have been done by a network of 
sources, the travel analysis was incomplete, 
the strategic opinions were preliminary, 
there had been a disagreement over the ex-
tent of the W–88 information compromise, 
the Lees had been doing things at the behest 
of the Government, and finally, ‘‘. . . the AI 
was extremely confusing and self contradic-
tory in reporting its conclusions . . .’’ 190 

This is a classic case of too little too late, 
and it raises questions as to whether the 
FBI’s assault on the AI was intended to get 
an investigation back on track or to spread 
the blame for a bungled investigation. 

The delay by DOJ and the FBI until Sep-
tember 1999 is perplexing since five govern-
mental reports had concluded, with varying 
degrees of specificity, that the losses of clas-
sified information extended beyond W–88 de-
sign information and beyond Los Alamos: 

(1) the classified version of the Cox Report 
(January 1999); 

(2) the April 21, 1999 damage assessment by 
Mr. Robert Walpole, the National Intel-
ligence Officer for Strategic and Nuclear 
Programs; 191 

(3) the unclassified version of the Cox Com-
mittee Report (May 25, 1999); 

(4) the Special Report of the President’s 
Foreign Intelligence Advisory Board (June 
1999); and 

(5) the Special Statement by Senators 
Thompson and Lieberman (August 5, 1999) 

All of these reports gave FBI and DOJ 
ample evidence that further investigation 
was necessary. For example, the Cox Com-
mittee report states flatly that ‘‘the PRC 
stole classified information on every cur-
rently deployed U.S. inter-continental bal-
listic missile (ICBM) and submarine- 
launched ballistic missile (SLBM).192 
Tellingly, the Cox Committee notes that ‘‘a 
Department of Energy investigation of the 
loss of technical information about the other 
five U.S. thermonuclear warheads had not 

begun as of January 3, 1999 . . .’’ and that 
‘‘the FBI had not yet initiated an investiga-
tion’’ as of that date.193 Thus, the failure to 
reopen the investigation into the loss of W– 
88 design information much sooner, or to 
even initiate an investigation of the other 
losses, simply continued that pattern of er-
rors. 
The Prosecution of Dr. Lee 

Two weeks 194 after Dr. Lee was fired from 
LANL, investigators discovered a notebook 
in his X–Division office containing a one- 
page computer-generated document showing 
the files in the ‘‘kf1’’ directory Dr. Lee had 
created on the unclassified portion of com-
mon file system.195 When it was discovered 
that many of these files were highly classi-
fied, the FBI began a criminal investigation 
of Dr. Lee which led to his indictment, arrest 
and pretrial incarceration beginning on De-
cember 10, 1999. 

Almost from the moment Dr. Lee was 
taken into custody, his attorneys protested 
the strict conditions of confinement and 
worked to secure his release under some 
combination of home detention and elec-
tronic monitoring. Judge James Parker, who 
presided over much of the case, repeatedly 
urged the government to relax the condi-
tions of confinement, but the government 
steadfastly argued against releasing Dr. Lee, 
even under strict monitoring, until Sep-
tember 13, 2000. On that date, the govern-
ment entered into a plea agreement with Dr. 
Lee under which he would plead guilty to a 
single felony count of mishandling govern-
ment secrets and go free immediately in ex-
change for a promise to explain what hap-
pened to the missing tapes. 

FBI Director Louis Freeh issued a state-
ment on September 13, 2000, explaining the 
government’s decision to reach the plea 
agreement. In relevant part, the statement 
said: 

‘‘In this case, as has often happened in the 
past, national security and criminal justice 
needs intersect. In some cases, prosecution 
must be foregone in favor of national secu-
rity interests. In this case, both are served. 

‘‘As the government indicated previously, 
the indictment followed an extensive effort 
to locate any evidence that the missing 
tapes were in fact destroyed, and repeated 
requests to Dr. Lee for specific information 
and proof establishing what did or did not 
happen to the nuclear weapons data on these 
tapes. None was forthcoming. The indict-
ment followed substantial evidence that the 
tapes were clandestinely made and removed 
from Los Alamos but no evidence or assist-
ance that resolved the missing tape di-
lemma. . . . 

‘‘The obligation that rests on the govern-
ment is first and foremost to determine 
where the classified nuclear weapons infor-
mation went and if it was given to others or 
destroyed. This simple agreement, in the 
end, provides the opportunity of getting this 
information where otherwise none may 
exist.’’ 196 

But the sudden reversal of the govern-
ment’s position flabbergasted Judge Parker. 
During the hearing to finalize the plea agree-
ment, he commented from the bench: 

‘‘I would like to know why the government 
argued so vehemently that Dr. Lee’s release 
earlier would have been an extreme danger 
to the government when at this time he, 
under the agreement, will be released with-
out any restrictions.’’ 197 

At a later point in the hearing, the judge 
continued: 

‘‘What I believe remains unanswered is the 
question: What was the government’s motive 
in insisting on your being jailed pretrial 
under extraordinarily onerous conditions of 
confinement until today, when the Executive 
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Branch agrees that you may be set free es-
sentially unrestricted? This makes no sense 
to me.’’ 198 

The judge was not alone in being puzzled 
by the government’s handling of the crimi-
nal phase of the case. It is difficult to rec-
oncile the lack of forceful action between 
the time the government discovered, in June 
1999 at the latest, that the tapes had been 
created, with its December 1999 claims that 
the only way to safeguard the secrets on the 
tapes was to hold Dr. Lee virtually incom-
municado. As will be discussed later in this 
report, the information on the tapes was ex-
tremely sensitive, but it does not necessarily 
follow that the pretrial confinement condi-
tions the government demanded represent 
the only way to protect that information. If 
it was the government’s judgement that pro-
tecting the information required extraor-
dinary restrictions on Dr. Lee, then why not 
act as soon as the existence of the tapes was 
known? 199 Moreover, if the government was 
willing, in September 2000, to accept Dr. 
Lee’s sworn statement as to the disposition 
of the tapes (to be verified by polygraph ex-
amination), why could it not have accepted a 
very similar offer from Mr. Holscher on De-
cember 10, 1999, the date of Dr. Lee’s arrest? 

The remainder of this report addresses the 
government’s handling of: (1) the investiga-
tion of Dr. Lee from March–December 1999, 
(2) the pretrial confinement of Dr. Lee, and 
(3) the case against Dr. Lee. The subcommit-
tee’s investigation supports the following 
conclusions regarding these matters: (1) the 
information on the tapes was highly sen-
sitive and, if anything, the government 
should have acted sooner than it did to find 
out what happened to them, (2) the govern-
ment overreached in demanding such oner-
ous conditions of confinement prior to trial, 
and (3) the plea agreement was an acceptable 
resolution to the case, one that very likely 
could have been had much sooner if the gov-
ernment had not backed itself into a corner 
with its aggressive tactics after December 
1999. 

The March–December 1999 Investigation 200 
One day after Dr. Lee was fired, the Albu-

querque Division of the FBI (FBI–AQ) met 
with the U.S. Attorney for the District of 
New Mexico, Mr. John J. Kelly. The fol-
lowing day, Dr. Lee’s lawyer, Mr. Mark 
Holscher, wrote to the government offering 
to surrender Dr. Lee’s passport and asking 
whether Dr. Lee was a target or a subject of 
investigation. In this letter, Mr. Holscher 
also advised the government that his client 
intended to travel to Los Angeles for several 
days.201 

On March 11, the FBI learned that another 
LANL employee had been asked by Dr. Lee 
to retrieve a box of documents from his X– 
Division office.202 

After a telephone conversation between 
Mr. Kelly and Mr. Holscher on March 15, Mr. 
Holscher wrote on March 19 asking that the 
investigation of Dr. Lee be terminated, and 
requesting security clearances so that he 
could counsel Lee. In this letter, Mr. 
Holscher also noted that at least six news-
papers had carried stories quoting unnamed 
FBI officials as saying that there was not 
enough information to indict, much less con-
vict, Dr. Lee. Mr. Holscher described this in-
formation as Brady material, and said the 
government had no evidence that Dr. Lee 
had any intent to injure the United States, 
as would be required under the espionage 
statutes.203 

On March 23, investigators discovered the 
‘‘kf1’’ file listing, and reached a tentative 
conclusion that classified files had been 
maintained on the unclassified portion of the 
LANL computer system. That same day, Mr. 
Holscher wrote to Mr. Kelly protesting gov-

ernment leaks to the press about the case, 
including statements that Dr. Lee had failed 
to cooperate with the government and had 
failed a polygraph exam. Mr. Holscher point-
ed out that 28 CFR 50.2(b)(2) prohibits DOJ 
personnel from disclosing any information 
that ‘‘may reasonably be expected to influ-
ence the outcome of a pending or future 
trial.’’ 205 

Mr. Holscher also sent a letter to FBI Di-
rector Louis Freeh on March 23, demanding 
an investigation into case-related leaks. In a 
clear reference to Dr. Lee’s assistance to the 
government in the 1980s, Mr. Holscher told 
Director Freeh that he had ‘‘refrained from 
explaining to the press the true facts con-
cerning the Lee’s 1986 visit to China and fol-
low-up activities that are known to the 
FBI,’’ and requested that Director Freeh re-
lease a statement showing that Dr. Lee had 
cooperated with the government.206 

On March 26, a LANL scientist assisting 
with the investigation told the FBI that the 
‘‘kf1’’ directory had been in the open part of 
the common file system (CFS), that the file 
names in the directory suggested they were 
classified, and that the files had been deleted 
from the CFS on February 11, 1999. The sci-
entist also told the FBI that Dr. Lee had 
typed up and stored in a CFS directory let-
ters seeking employment overseas. 

After a telephone conversation between 
the two men, Mark Holscher wrote to Robert 
Gorence on March 29, saying that he under-
stood from the conversation that Dr. Lee 
was the subject of a grand jury investigation 
rather than a target.207 The difference is sig-
nificant because being the target of an inves-
tigation is more serious than merely being 
the subject of one. 

On March 30, a draft rule 41 search warrant 
affidavit for Dr. Lee’s home was presented to 
the U.S. Attorney’s Office (USAO) in New 
Mexico. From April 1–8, personnel in Wash-
ington and the USAO worked on an affidavit 
for a search warrant. 

During this time the FBI was pursuing a 
dual track, and a key meeting took place on 
April 7 between the FBI and representatives 
of the Office of Intelligence Policy and Re-
view. Rather than moving quickly to dis-
cover the extent of the potential damage, 
FBI and DOJ officials continued to wrangle 
over whether the matter should be handled 
under FISA or was ‘‘way too criminal’’ for 
that.208 OIPR attorneys raised their old con-
cerns about the currency and sufficiency of 
the evidence against Lee, as well as new con-
cerns about the appearance of improperly 
using FISA for criminal purposes and the 
prospect of conducting an unprecedented 
overt FISA search.209 FBI officials indicated 
that FBI Director Freeh was ‘‘prepared for-
mally to supply the necessary certifications 
that this search met the requirements of the 
FISA statute—that is, that it was being 
sought for purposes of intelligence collection 
(e.g., to learn about Lee’s alleged contacts 
with Chinese intelligence).’’ 210 The draft 
FISA application the FBI prepared was never 
formally presented to OIPR, in large part be-
cause the criminal search warrant was 
issued. 

On April 9, Attorney General Reno made 
the necessary certification for using FISA 
derived material 211 in a rule 41 search war-
rant, and Magistrate Judge William W. 
Deaton issued the warrant later that same 
day. The following day, April 10, Dr. Lee’s 
home was searched, and he provided written 
consent to search his automobiles. 

In a letter to Mark Holscher dated April 16, 
Mr. Kelly and Mr. Gorence made one demand 
and several requests. The two prosecutors 
demanded the return of any classified mate-
rial in Dr. Lee’s possession, and requested 
the names and addresses of the individuals 
with whom the Lees stayed during their 

March 9 to April 7 trip to Los Angeles. The 
prosecutors also told Mr. Holscher of their 
intent to issue a grand jury subpoena to Mrs. 
Lee regarding the 1986 and 1988 trips to the 
PRC, and any actions related to those 
trips.212 

On April 18, LANL provided two computer 
reports, one which outlined the deletion of 
files by Dr. Lee from his open CFS direc-
tories in January and February, and another 
describing the earlier transfer of these files 
from the closed to open CFS. A week later, 
according to an FBI chronology, a technical 
expert assisting the FBI in the investigation 
said that the information Dr. Lee had 
downloaded would not be sufficient for a for-
eign power to build or duplicate U.S. weap-
ons, but that ‘‘the files would significantly 
enhance their program and save them years 
of research and testing.’’ 213 

On April 30, a LANL computer security ex-
pert informed the FBI of two incidents in-
volving Dr. Lee which showed up in a review 
of the Network Anomaly Detection and In-
trusion Recording system, one in 1993 and 
another in 1997.214 That Dr. Lee was flagged 
by this system in 1997, while he was under in-
vestigation, but the FBI only learned about 
it in April 1999 is simply inexplicable. 

On May 5, the FBI was informed by a 
LANL scientist that a notebook recovered 
during the search of Dr. Lee’s residence con-
tained directions for transferring classified 
files to a Sun Sparc computer workstation 
and from there onto portable DC6150 com-
puter tape cartridges. On May 9, a LANL 
computer official provided a report on how 
the file transfers had been accomplished. 

In response to suggestions from counsel for 
Mrs. Lee that she might claim marital com-
munication privilege, spousal privilege or 
both, Mr. Kelly and another prosecutor, Ms. 
Paula Burnett, wrote to Mr. Brian Sun on 
May 5. The prosecutors laid out the areas of 
proposed questioning, to include: (1) bio-
graphical information on Mrs. Lee, her hus-
band and their children; (2) contacts the Lees 
have with extended family, friends or busi-
ness contacts in the PRC and Taiwan; (3) co-
operation with the FBI in the 1986–1988 pe-
riod; and (4) her knowledge of Dr. Lee’s work 
and any job related activity that he did at 
home. Focusing on the Mrs. Lee’s assistance 
to the FBI, the prosecutors explained that: 

‘‘Not only would we ask her the details of 
what she was asked to do and what she did 
during the time of cooperation with the FBI, 
but also the extent to which her husband was 
aware of those activities and participated in 
them.’’ 215 

The next day, Mr. Sun responded in writ-
ing, saying that he had spoken to Mr. 
Holscher and felt it was appropriate for Mrs. 
Lee to assert the marital communications 
privilege and the spousal privilege. He said, 
however, that he might be willing to make 
an attorney proffer.216 

On May 11, FBI–AQ prepared a Letterhead 
Memorandum on the Lee case, which was fol-
lowed on May 16 by a written status report 
from USA Kelly to Deputy Attorney General 
Eric Holder and Attorney General Reno. 

The next day, May 17, a LANL computer 
official provided a report on potential move-
ment of files on Dr. Lee’s CFS directories 
from LANL computers to outside computers. 

The U.S. Attorney presented a prosecution 
memorandum on May 27, and requested guid-
ance form DOJ because ‘‘the Atomic Energy 
Act violation had never been prosecuted be-
fore.’’ He anticipated difficulty showing Lee 
intended to harm the U.S. as a necessary ele-
ment of the crime.217 The FBI, USAO, and 
Criminal Division met in Washington, DC, on 
the same day the prosecution memorandum 
was presented, to discuss the case, and two 
days later FBI–AQ provided a written prose-
cutive report to USAO. 
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Mr. Holscher wrote on June 9, complaining 

that the government had not yet advised 
him what it wanted to discuss with Lee and 
had not sought to schedule a meeting. Six 
days later, Mr. Kelly responded that the gov-
ernment was considering serious charges, 
but ruled out espionage charges under 18 
USC 794 (the most serious espionage charge), 
and suggested a meeting for June 21. In the 
letter, Mr. Kelly said that he had postponed 
a previously scheduled meeting so the gov-
ernment could complete its investigation. He 
further explained to Mr. Holscher: 

‘‘I did so not to inconvenience your client, 
but rather to insure that the interview would 
take place toward the conclusion of the in-
vestigation at a time when I would be able to 
provide meaningful information about poten-
tial charges and, in turn, your client would 
be motivated to provide a more complete ex-
planation for his potentially criminal con-
duct. As I stated in our telephone conversa-
tion last night, that time has now come. 

‘‘You should know that I will be making a 
charging decision in this matter before the 
end of June and that the offense conduct 
under consideration involves various actions 
by your client over the last decade that col-
lectively have compromised some of our na-
tion’s most highly sensitive and closely 
guarded nuclear secrets.’’ 218 

At the June 21 meeting, which was at-
tended by USAO, FBI and Criminal Division 
representatives, Dr. Lee’s counsel asserted 
that he had only downloaded unclassified 
data onto the unsecure computer and then 
on to tapes. (When later confronted with evi-
dence that Dr. Lee had, in fact, downloaded 
classified data onto portable tapes, counsel 
claimed that if Dr. Lee had done so, any such 
tapes had been destroyed.) The meeting was 
followed by a written status report to the 
DAG and the AG the following day. 

In the interim, on June 15, the FBI learned 
that Dr. Lee had asked a colleague to re-
trieve a box of materials that he had left in 
his X-Division office when he had been trans-
ferred to the T-Division. The FBI was told 
that the colleague had retrieved the box for 
Dr. Lee, but had taken the materials to 
LANL security, which had questions regard-
ing some of the contents of the box.219 The 
FBI chronology does not mention when the 
colleague had retrieved the box or what 
LANL security did about the contents. The 
absence of details raises the inference that 
the now-missing tapes could have been in the 
box, and LANL security may have passed 
them back to Dr. Lee without knowing what 
was on them. The FBI has not answered this 
question. 

During the first week of July 1999, Dr. 
Lee’s lawyers made written presentations to 
the Albuquerque USAO and the Criminal Di-
vision in Washington, each of which was de-
signed to dissuade the government from tak-
ing action against Dr. Lee. 

On July 15, a LANL scientist provided a re-
port on the creation of Tape N, which was 
downloaded directly to tape in 1997. It was 
also during July that the government 
learned that one of the six tapes which had 
been recovered from Dr. Lee’s T-Division of-
fice contained a classified file, and that two 
others contained deleted classified files. 
LANL computer officials advised the govern-
ment that one tape had been cleansed of 
classified data in February 1999, on the unse-
cure computer workstation belonging to a T- 
Division colleague of Dr. Lee. 

Three days after a meeting in Washington 
between the USAO and the Criminal Divi-
sion, Mr. Holscher sent a letter to the gov-
ernment explaining that Dr. Lee had not vio-
lated the Atomic Energy Act of 1954. The let-
ter was followed one day later, on July 27, by 
a meeting in Washington between counsel for 
Dr. Lee and the Criminal Division. 

Mr. Holscher wrote again on August 2, of-
fering to make additional factual submis-
sions, which prompted a response from Mr. 
Kelly on August 4, saying the government 
would review anything Mr. Holscher sub-
mitted but wanted a complete explanation 
from Dr. Lee himself. At the same time, Mr. 
Kelly sent a letter to Eugene Habiger, Direc-
tor of DOE’s Office of Security and Emer-
gency Operations, seeking to include in a 
proposed indictment of Dr. Lee information 
about Dr. Lee’s downloading activity. 

After an August 9 telephone conversation 
between counsel for Dr. Lee and Richard 
Rossman, Chief of Staff of the Criminal Divi-
sion, Mr. Holscher wrote a letter on August 
10 stating that Dr. Lee would not submit to 
any additional interviews and offering fur-
ther arguments why Dr. Lee had not violated 
18 USC 793. 

On August 16, Criminal Division Chief of 
Staff Rossman wrote to counsel for Dr. Lee 
advising that the government had not yet 
made a decision whether to charge Dr. Lee, 
and asking for additional information (which 
had been discussed during the July meeting) 
by August 30. 

Following a supplemental written presen-
tation by Dr. Lee’s counsel on August 30, Mr. 
Kelly wrote to Mr. Holscher on September 3 
asking for information about the location 
and custody of the tapes from the time of 
their creation until the present. 

On September 8, representatives of the 
Criminal Division, USAO, LANL and DOE 
met in Washington to discuss the handling of 
classified information in the prosecution of 
Dr. Lee. All of the DOE and LANL represent-
atives concurred as to the significance of the 
data at issue. By October 4, DOE had pre-
pared a draft classification guide governing 
issues related to Dr. Lee’s illicit computer 
activity and the classified files involved. 

On October 14, the Senate Judiciary Com-
mittee approved a resolution authorizing 
subpoenas relevant to the work of the De-
partment of Justice Oversight sub-
committee, including the Wen Ho Lee mat-
ter. (A second, broader resolution was au-
thorized on November 17.220) 

On October 27, Assistant Attorney General 
James Robinson, Criminal Division, wrote a 
memo to USA Kelly recommending that Dr. 
Lee be prosecuted under the Atomic Energy 
Act of 1954. 

On November 3, the Department of Justice 
Oversight subcommittee held its first hear-
ing on the Wen Ho Lee case. Much of the tes-
timony focused on the failure of the FBI to 
properly investigate, from 1995 to 1998, the 
information it had related to Dr. Lee poten-
tially engaging in surreptitious electronic 
communications. 

The Lee case was discussed at an National 
Security Council meeting on November 11, 
with DOE, DOJ and LANL representatives in 
attendance. 

On November 15, a LANL scientist wrote a 
‘‘Draft of Input to Damage Assessment’’ re-
garding the case, which was faxed to USA 
Kelly on November 15. At the request of the 
NSC, the CIA prepared a damage assessment 
regarding the material on the missing tapes 
on November 24. 

The case was briefed at the White House on 
December 4. A September 24, 2000 Wash-
ington Post article by Walter Pincus and 
David A. Vise described the events leading 
up to and the discussion at the December 4 
meeting as follows: 

‘‘The decision to prosecute Lee was made 
at a meeting in [Attorney General] Reno’s 
conference room shortly before Thanks-
giving. Despite lingering question’s about 
Lee’s motives, according to participants, 
there was unanimity among the federal pros-
ecutors from New Mexico and their superiors 
in Washington that the government should 

bring a massive, 59–count indictment against 
Lee using the Atomic Energy Act. Indeed, of-
ficials in Washington had decided to charge 
Lee with intent to injure U.S. national secu-
rity and (not ‘‘or’’) to aid a foreign adver-
sary. 

‘‘Crossing a final hurdle, Reno called a 
meeting of senior national security officials 
in the White House Situation Room on Dec. 
4, 1999, to explain how much classified infor-
mation prosecutors were prepared to reveal 
in court. In addition to Reno, Kelly, Freeh, 
and Richardson, those present included na-
tional security adviser Samuel R. ‘‘Sandy’’ 
Berger, CIA Director George J. Tenet and 
deputy defense secretary John J. Hamre. 

‘‘Robert D. Walpole, the national intel-
ligence officer for strategic and nuclear pro-
grams, began the meeting with a formal as-
sessment that the loss of the data 
downloaded by Lee would be a serious blow 
to national security 

‘‘The meeting ended after Reno offered her 
assurance that prosecutors were prepared to 
drop the case immediately if the judge were 
to grant a motion, sure to come from the de-
fense, that the data downloaded by Lee had 
to be introduced, in full, in open court.’’ 221 

On December 7, the Department of Justice 
Oversight subcommittee sent letters request-
ing testimony in a closed hearing from nine 
FBI witnesses, including two of the case 
agents, FBI General Counsel Larry Parkin-
son, Albuquerque Special Agent in Charge 
David Kitchen, Assistant Director for Na-
tional Security Neil Gallagher, and other 
case supervisors and managers. The hearing, 
scheduled for December 14, was to explore 
the circumstances of the December 23, 1998 
polygraph and the relationship between the 
government and the Lees. 

On December 8, as required by statute, the 
Attorney General sent letters to Energy Sec-
retary Richardson and USA Kelly approving 
charges against Dr. Lee under the Atomic 
Energy Act of 1954. That same day, Mr. Kelly 
spoke to Mr. Holscher by phone, telling him 
that indictment was imminent and asking 
for information about the missing tapes. At 
some point in late 1999, prior to the indict-
ment, Mr. Kelly told Mr. Holscher that the 
case might be resolved without an indict-
ment and advised Mr. Holscher to look at the 
latter sections of 18 USC 793. 

Although Mr. Holscher faxed a letter at 
8:24 a.m. (Pacific Time) on December 10, of-
fering to make Dr. Lee available for a poly-
graph by a mutually agreeable polygrapher 
to verify that Dr. Lee did not mishandle the 
tapes or provide them to a third party, Dr. 
Lee was indicted and arrested later that 
same day. 

Also on December 10, FBI Director Freeh 
wrote to request that I ‘‘delay hearings on 
any aspect of this investigation until the 
conclusion of the current criminal pro-
ceedings resulting from the indictment 
handed down today.’’ 223 In explaining why it 
was necessary to delay subcommittee hear-
ings, Director Freeh said: 

‘‘In my view, the potential that your hear-
ings could inadvertently interfere with the 
prosecution is substantial. Subcommittee 
hearings at this time risk impacting upon 
the Government’s ability to successfully 
prosecute Mr. Lee by creating issues that 
may not presently exist. Moreover, it is crit-
ical for our national security that we have 
every opportunity to learn as much as we 
can from Wen Ho Lee in a carefully control-
lable setting. Given the gravity of the allega-
tions and charges, and the potential opportu-
nities that could be lost by hearings, I re-
spectfully ask that you not go forward at 
this time. I hope you will agree that to do 
otherwise poses a substantial risk not only 
to the prosecution but to the Government’s 
ultimate ability to discover the full extent 
of the damage done.’’ 224 
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When Director Freeh met with Senator 

Torricelli and me on December 14, he made 
the same arguments. The subcommittee 
agreed to withhold hearings until the case 
was resolved, which occurred on September 
13, 2000, with the acceptance of the plea 
agreement. 

With the inexplicable exception of never 
seeking electronic surveillance on Dr. Lee, 
the chronology presented here shows a thor-
ough and methodical investigation. The dis-
covery that Dr. Lee had created his own 
portable nuclear weapons data library must, 
in large measure, be credited to the extraor-
dinary level of effort and skill on the part of 
the investigators from the FBI and the DOE. 
In Senate testimony, Director Freeh said 
that the investigation had required the 
‘‘interview of over 1,000 witnesses, review of 
20,000 pages of documents in English and Chi-
nese, and the forensic examination of more 
than 1,000 gigabytes containing more than 
one million computer files . . .’’ 225 Any as-
sessment of the investigation must acknowl-
edge the vast amount of work involved in 
discovering Dr. Lee’s illegal computer activ-
ity after he tried so diligently to erase any 
traces of what he had done. In this regard, 
the government personnel should be com-
mended. 

There are, however, two areas for con-
cern 226 related to the conduct of the March– 
December 1999 investigation. The first is the 
delay from the time the existence of the 
tapes was known, which occurred at the lat-
est in June, and the time Dr. Lee was in-
dicted in December. The chronology provided 
by the Department of Justice shows con-
tinuing activity on the part of the govern-
ment, and multiple contacts with Dr. Lee’s 
attorneys seeking information about the fate 
of the tapes, but nothing commensurate with 
its subsequent declarations in court that the 
only way to keep the information from fall-
ing into the wrong hands, where it could 
change the global strategic balance, was to 
hold Dr. Lee in very strict pretrial confine-
ment. In responding to a question about this 
delay, Director Freeh testified, ‘‘This was an 
extremely complex investigation and prose-
cutive process. It could not have been 
brought, in my view, fairly and accurately 
before it was.’’ 227 

The second great concern is that the FBI 
did not seek electronic surveillance of Dr. 
Lee during this period.228 In view of the gov-
ernment’s later pleadings that Dr. Lee could, 
in effect, upset the global strategic balance 
merely by saying something as seemingly in-
nocuous as ‘‘Uncle Wen says hello,’’ it is dif-
ficult to comprehend why the government 
never sought electronic surveillance in an ef-
fort to discover the whereabouts of the miss-
ing tapes. In the December 1999 detention 
hearings, the U.S. Attorney, John Kelly, sug-
gested that if Dr. Lee still had the tapes, he 
could send a signal to a foreign intelligence 
service to extract him. If he wasn’t in cus-
tody ‘‘then we would be dealing with a situa-
tion in which an individual not in custody is 
going to be snatched and taken out of the 
country.’’ 229 As early as April 30, 1999, the 
FBI had been told by a LANL scientist that 
if the files Dr. Lee downloaded were given to 
a foreign power, they would have the ‘‘whole 
farm,’’ the ‘‘crown jewels’’ of the U.S. pro-
gram which had been obtained through dec-
ades of effort by the U.S.230 

If the government felt his communications 
were such a potential threat, why was there 
never an effort to ascertain with whom and 
about what he was communicating during 
the March–December 1999 period? This lapse 
severely undercuts the government’s later 
arguments that the harsh conditions of con-
finement were only to protect the 
downloaded information. 

The Pretrial Confinement of Dr. Lee 

After his arrest on December 10, 1999, and 
a detention hearing before U.S. Magistrate 
Judge Don Svet on December 13, 1999, Dr. Lee 
was placed in pretrial confinement in the 
Santa Fe County Correctional Facility. The 
conditions of his incarceration, including the 
Special Administrative Measures (SAM) 
taken to prevent him from possibly commu-
nicating to others about the location of the 
tapes or the material thereon, have received 
a great deal of attention from Dr. Lee’s at-
torneys, the press, and eventually, Congress. 

The government’s decision to hold Dr. Lee 
under such strict conditions raises a number 
of important points. Defendants are pre-
sumptively entitled to pretrial release ex-
cept in certain circumstances specified in 
statute. Because none of the ordinary condi-
tions for pretrial confinement—for example, 
when a violent criminal is captured after a 
killing spree—applied to Dr. Lee, Judge 
Parker explained in his order that: 

‘‘Only after a hearing and a finding that 
‘‘no condition or combination of conditions 
will reasonably assure the appearance’’ of 
the defendant and the safety of the commu-
nity, can a judge order a defendant’s pretrial 
detention. 18 USC 3142(e). A finding against 
release must be ‘‘supported by clear and con-
vincing evidence.’’ 18 USC 3142(f).’’ 231 

In reaching a decision on pretrial deten-
tion, the judge was required to take into ac-
count the available information regarding: 
(1) the nature and circumstances of the of-
fense charged, (2) the weight of the evidence 
against the person, and (3) the history and 
characteristics of the person.232 

At a series of detention hearings from De-
cember 13 through December 29, before two 
different magistrates, the government paint-
ed a stark picture of Dr. Lee’s conduct. A De-
cember 23, 1999 filing by Mr. Gorence summa-
rized the government’s position: 

‘‘Lee stole America’s nuclear secrets suffi-
cient to build a functional thermonuclear 
weapon. Lee absconded with that informa-
tion on computer tapes, seven of which are 
still missing. Those missing tapes, in the 
hands of an unauthorized possessor, pose a 
mortal danger to every American. The gov-
ernment does not know what Lee did with 
the tapes after he surreptitiously created 
them. Despite previous denials, Lee now ad-
mits that he created the tapes—tapes which 
the government will establish contain an en-
tire thermonuclear weapon design capa-
bility. The risk to U.S. national security is 
so great if Lee were to communicate the ex-
istence, whereabouts, or facilitate the use of 
the tapes that there is no condition or com-
bination of conditions that will reasonably 
assure the safety of this country if Lee is re-
leased.’’ 233 

The Atomic Energy counts with which Dr. 
Lee had been charged required that the con-
duct at issue be done with intent to injure 
the United states. On this score, the govern-
ment argued that: 

‘‘Lee’s secretive and surreptitious actions 
to gather the classified TAR files, to down- 
partition and download the files on to tapes, 
to lie to colleagues to facilitate his actions, 
and then his subsequent deletions to cover 
his tracks all evidence an intent to injure 
the United States. Lee’s intent to injure the 
United States also can be inferred by the ad-
ditional testimony that the government will 
present to this Court that Lee, in taking 
complete thermonuclear weapon design ca-
pability, stole information that was not in 
any way related to his duties as a 
hydrodynamicist. The United States also 
will offer additional testimony that there 
was no work related reason to ever move the 
classified information that Lee moved and 
downloaded on to computer tapes from the 

secure to the unsecure computing environ-
ment. These facts evidence an intent to in-
jure the United States by depriving it of ex-
clusive control of its most sensitive nuclear 
secrets.’’ 234 

The government also argued that the only 
way to safeguard the information on the 
tapes Dr. Lee created was to hold him in de-
tention, with special restrictions on his com-
munications. As described in the govern-
ment’s motion on December 23, these meas-
ures included segregation from other pris-
oners; limiting his visitors to immediate 
family members and his attorneys, having an 
FBI agent monitor all family visitations, de-
nial of access to a phone except to call his 
attorneys, and mail screening.235 

After the required hearings, Judge Parker 
issued his order on December 30, 1999, in 
which he concluded that ‘‘at this time there 
is no condition or combination of conditions 
of pretrial release that will reasonably as-
sure the appearance of Dr. Lee as required 
and the safety of any other person, the com-
munity, and the nation.’’ 236 He then ad-
dressed the nature of the alleged crimes, the 
weight of the evidence, and the characteris-
tics of the defendant. Judge Parker noted 
that while the offenses charged fell short of 
espionage, they were ‘‘quite serious and of 
grave concern to national security.’’ 237 The 
judge also described the surreptitiousness 
with which the tapes had been created, cit-
ing the government’s contention that Dr. 
Lee had misled a T-Division employee by 
claiming to want to download a resume to 
tape.238 In addressing the weight of the evi-
dence against Dr. Lee, Judge Parker noted 
that the government had presented direct 
evidence of the downloads, which was the 
relevant conduct at issue. With regard to the 
intent to injure, which was also an element 
of the charged offenses, he noted that: 

‘‘although the Government did not present 
any direct evidence regarding Dr. Lee’s in-
tent to harm the United States or to advan-
tage a foreign nation . . . the Government 
did present circumstantial evidence of Dr. 
Lee’s intent to violate these provisions of 
the Atomic Energy Act and the Espionage 
Act.’’ 239 

With regard to the characteristics of the 
defendant, Judge Parker made points on 
both sides, noting that Dr. Lee had ‘‘lied to 
LANL employees and to law enforcement 
agents and has consciously deceived them 
about the classified material that he had put 
on the tapes and about contacts with foreign 
scientists and officials.’’ 240 On the other 
hand, the judge noted Dr. Lee’s longstanding 
ties to the community, and said, ‘‘Aside from 
Dr. Lee’s deceptive behavior regarding the 
issues raised in this case, his past conduct 
appears to have been lawful and without re-
proach.’’ 241 And, finally, the judge concluded 
that the government had presented ‘‘credible 
evidence showing that the possession of in-
formation by other nations or by organiza-
tions or individuals could result in dev-
astating consequences to the United States’ 
nuclear weapon program and anti-ballistic 
nuclear defense system.’’ 242 

In concluding, the judge stated: 
‘‘With a great deal of concern about the 

conditions under which Dr. Lee is presently 
being held in custody, which is in solitary 
confinement all but one hour a week when he 
is permitted to visit his family, the court 
finds, based on the record before it, that the 
Government has shown by clear and con-
vincing evidence that there is no combina-
tion of conditions of release that would rea-
sonably assure the safety of any person and 
the community or the nation. The danger is 
presented primarily by the seven missing 
tapes, the lack of an explanation by Dr. Lee 
or his counsel regarding how, when, where, 
and under what circumstances they were de-
stroyed, and the potentially catastrophic 
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harm that could result from Dr. Lee being 
able, while on pretrial release, to commu-
nicate with unauthorized persons about the 
location of the tapes or their contents if 
they are already possessed by others. Al-
though Dr. Lee’s motion to revoke Mag-
istrate Judge Svet’s detention order is de-
nied at this time, changed circumstances 
might justify Dr. Lee renewing his request 
for release. If, for instance, Dr. Lee submits 
to a polygraph examination . . . and the re-
sults of the exam allay concerns about the 
seven missing tapes, Dr. Lee’s request for 
pretrial release can be reconsidered in a sig-
nificantly different light.’’ 243 

The judge’s final statement before denying 
Dr. Lee’s motion for pretrial release was an 
admonishment to the government ‘‘to ex-
plore ways to loosen the severe restrictions 
currently imposed upon Dr. Lee while pre-
serving the security of sensitive informa-
tion.’’ 244 

Having lost the initial fight for pretrial re-
lease, Dr. Lee returned to jail where the con-
ditions of his confinement became a rallying 
point for his defenders. The following ex-
cerpt is taken from an Internet site estab-
lished and maintained by Dr. Lee’s sup-
porters: 

‘‘He was arrested on December 10, 1999 and 
is now put in solitary confinement in a cell 
in a New Mexico jail 23 hours a day. He is al-
lowed only one hour of visit a week from his 
immediate family. He is shackled any time 
he is out of his cell, at his waist, his ankle 
and his wrist except when he is meeting with 
his lawyers (and even then he must wear an 
ankle chain). A chain around his belly con-
necting to his handcuff prevents him from 
raising his hand above his head. We were told 
that two U.S. Marshals with machine guns 
accompanied him whenever he goes within 
the confine of the prison and a ‘chase car’ 
with armed Marshals follows Dr. Lee when 
he is moved from Santa Fe to Albuquerque 
and back. This is highly unusual and we 
questioned that other prisoners received the 
same treatment. The lawyer said Lee was 
kept separate from other prisoners during 
his hour-long exercise period. He is finally 
allowed to speak Mandarin with his family 
but with two FBI agents listening in. We 
were told by his families that Dr. Lee was al-
ways in shackles and chain even during their 
one hour weekly meeting. We were also told 
that the food provided by the prison system 
was inappropriate to Dr. Lee because he has 
long adopted to live on a non red meat diet 
after his colon cancer surgery several years 
ago.’’ 245 

The government, however, portrayed Dr. 
Lee’s conditions of confinement as a matter 
of necessity to protect the classified infor-
mation he had downloaded to portable tapes. 
In a series of memoranda written by Law-
rence Barreras, Senior Warden of the Santa 
Fe County Correctional Facility, on Decem-
ber 10 and 14, 1999, and January 4, 2000, the 
terms of Dr. Lee’s confinement were outlined 
in detail. Specifically, Dr. Lee’s confinement 
consisted of 24 hour supervision by a rota-
tion of guards, permission to speak only with 
his attorneys and immediate family mem-
bers (his wife, daughter and son) and in 
English only, non-contact visits from his im-
mediate family members limited to one hour 
per week, no personal phone calls, and that 
he remain secured in his cell 24 hours a 
day.246 Further, Dr. Lee was to remain in full 
restraints (leg and hand irons) anytime he 
was to be out of his cell being moved from 
one location to another.247 

As previously noted, Dr. Lee’s lawyers pro-
tested his conditions of confinement almost 
from the beginning. In a December 21, 1999 
letter to Mr. Kelly and Mr. Gorence, lead de-
fense attorney Mark Holscher said: 

‘‘Apparently at the request of the Depart-
ment of Justice and the FBI, Dr. Lee’s jailers 

have barred his family from visiting him for 
more than one hour a week. In addition, the 
agents have demanded that my client and his 
wife speak only English and do so in the 
presence of a federal agent. 

‘‘Please provide me immediately with a 
written description of the conditions that 
you have placed on Dr. Lee’s imprisonment, 
and a statement of the legal authority for 
these draconian conditions.’’ 248 

The legal authority to which Mr. Holscher 
referred was at that time still being assem-
bled. Title 28 of the Code of Federal Regula-
tions, section 501.2, provides that upon direc-
tion of the Attorney General, special admin-
istrative measures may be implemented that 
are reasonably necessary to prevent disclo-
sure of classified information, upon written 
certification . . . by the head of a member 
agency of the United States intelligence 
community that the unauthorized disclosure 
of classified information would pose a threat 
to the national security and that there is a 
danger that the inmate will disclose such in-
formation. Energy Secretary Bill Richardson 
sent a letter to the Attorney General on De-
cember 27, 1999, in which he said: 

‘‘In my judgment, such a certification is 
warranted to enable the Department of Jus-
tice to take whatever steps are reasonably 
available to it to preclude Mr. Lee, during 
the period of his pretrial confinement, any 
opportunity to communicate, directly or 
through other means, the extremely sen-
sitive nuclear weapons data that the indict-
ment alleges Mr. Lee surreptitiously di-
verted to his own possession from Los Ala-
mos National Laboratory (LANL). I make 
this certification at the request of the U.S. 
Attorney for the District of New Mexico, 
John Kelly, and upon the recommendations 
and evaluations of the Director of the Fed-
eral Bureau of Investigation and DOE’s Di-
rector of Security and Emergency Oper-
ations, Eugene Habiger.’’ 249 

By January 6, the Department of Justice 
had reviewed the administrative segregation 
procedures at the Santa Fe County Correc-
tional Facility and determined with some 
additional measures, the standard segrega-
tion policy would adequately confine Dr. 
Lee. In a letter to Warden Lawrence 
Barreras, the local U.S. Marshal, John San-
chez described ten additional measures that 
were necessary: 

1. Mr. Lee is to be kept in segregation until 
further notice (single cell). 

2. Mr. Lee is not to have contact with 
other inmates at anytime. 

3. All outgoing mail EXCEPT LEGAL 
MAIL will be screened by the FBI. 

4. Mr. Lee will not be permitted personal 
telephone calls. 

5. Mr. Lee will be allowed to place collect 
telephone calls to attorneys of record [Mr. 
John Cline and Mr. Mark Holscher]. 

6. Mr. Lee will be allowed contact visits 
with his attorneys only. 

7. Mr. Lee will be allowed non-contact vis-
its with immediate family members. . . . 
The FBI must be on site to monitor each 
visit. Visits will not be allowed unless an 
FBI agent is present. 

8. Visitors are to be restricted to Attorneys 
of Record and immediate family. 

9. Any changes to Mr. Lee’s conditions of 
confinement will be authorized by USMS 
[U.S. Marshals Service] personnel only. 

10. Mr. Lee is NOT TO BE REMOVED 
FROM THE FACILITY BY ANYONE UN-
LESS AUTHORIZED BY THE USMS.250 

That same day, another of Dr. Lee’s attor-
neys, Mr. John Cline, wrote to Mr. Gorence 
expressing the view that the conditions of 
confinement were unlawful. He requested 
three specific changes, including: (1) two 
hours outdoors every day, (2) permission for 
Dr. Lee to have a television, radio, and a CD 

player in his cell and to receive access to 
newspapers, and (3) a daily shower.251 

A January 12, 2000 memorandum to the At-
torney General from Principal Associate 
Deputy Attorney General Gary Grindler 
demonstrates that at least some of the con-
cerns of Dr. Lee’s lawyers were taken to the 
highest reaches of the Justice Department. 
The memo notes that the Attorney General 
had ‘‘advised that some individuals have ex-
pressed concern about Dr. Lee’s access to ex-
ercise,’’ and explains that the order for Spe-
cial Administrative Measures that she was 
being asked to sign ‘‘does not limit Dr. Lee’s 
access to exercise. According to the Santa Fe 
County Jail rules, Dr. Lee will be limited to 
one-hour per day of exercise, as are all ad-
ministrative segregation prisoners.’’ 252 

On January 13, 2000, the Attorney General 
formally authorized the special administra-
tive measures for a period of 120 days in a 
memorandum to John W. Marshall, the Di-
rector of the Marshals Service. The condi-
tions of confinement were as previously de-
scribed. It should be noted, however, that 
from December 10, 1999 until the date the At-
torney General signed the order on January 
13, 2000, any special conditions of confine-
ment imposed on Dr. Lee would have been 
without proper authority. If federal regula-
tions require certifications from agency 
heads and the Attorney General, it can only 
be presumed that restrictions such as those 
imposed on Dr. Lee would not be properly 
authorized until all the certifications were 
in place. It is troubling that the government 
was not better prepared to make the nec-
essary certifications in a timely fashion. 

As the end of the initial 120 days ap-
proached, the Attorney General received a 
new letter from Secretary Richardson on 
May 4, in which he expressed his support for 
continuing the SAM. However, he mentioned 
the conditions of Dr. Lee’s pretrial confine-
ment, saying: 

‘‘At the same time, I want to emphasize 
my concern, that to the extent consistent 
with protecting the sensitive weapons infor-
mation to which the indictment of Dr. Lee 
pertains, Dr. Lee’s civil rights as a pre-trial 
detainee should be honored. I understand 
that, in response to a request by Dr. Lee’s 
counsel, the Department of Justice has ar-
ranged for a translator to be present when he 
speaks with his family so that he can speak 
Chinese. I further understand that arrange-
ments have been made to permit him to visit 
with his family on weekends, to have access 
to Los Alamos National Laboratory with his 
lawyers under appropriate safeguards so that 
he can prepare his defense, and to have ac-
cess to a radio and reading material of his 
choice, as well as a reasonable period of exer-
cise every day. Finally, I understand that 
the conditions of his confinement are in no 
respect more restrictive than those of others 
in the segregation unit of the detention fa-
cility, where he is confined specifically to 
protect against further compromise of classi-
fied information. Based on this information, 
I am satisfied that his civil rights are being 
adequately protected.’’ 254 

At about the same time the FBI SAC in Al-
buquerque, David Kitchen, wrote to the new 
U.S. Attorney in New Mexico, Norman Bay, 
and expressed his unequivocal support for 
maintaining the SAM in place. Agent Kitch-
en expressed his ‘‘firm conviction that any 
loosening of the SAM would enable Dr. Lee 
to communicate with an agent of a foreign 
power regarding the disposition or usage of 
the materials contained in the seven missing 
tapes.’’ 255 

In July, the new lead prosecutor on the 
case, George Stamboulidis, arranged to have 
restraints removed from Dr. Lee during his 
scheduled recreation times,256 but this did 
not occur without some difficulty.257 
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An August 1, 2000 letter from Warden 

Barreras to Mr. Stamboulidis describes the 
final state of Dr. Lee’s confinement: 

‘‘In response to your letter date July 30th, 
2000 inmate Wen Ho Lee began recreating 
without restraints on July 18th, 2000 at 8:30 
a.m. As of August 5th, 2000 he is also allowed 
participation in the recreation yard 7-days a 
week for a period of 1-hour per day. 

‘‘In reply to inmate Wen Ho Lee’s housing 
conditions: inmate Wen Ho Lee is permitted 
to have a radio in his cell, this gives him the 
ability to listen to news programs; he re-
ceives reading materials per the SAM guide-
lines. 

‘‘In addition, an exception to the rule was 
made to grant inmate Wen Ho Lee visits on 
Saturdays as opposed to the regular Friday 
schedule: this was done in order to accommo-
date his family. Supervisors are the only 
staff that are assigned to oversee his escort 
and visit. Inmate Wen Ho Lee also receives 
extra fruit at dinnertime, daily.’’ 258 

On September 7, 2000, U.S. Attorney Nor-
man Bay requested that the Attorney Gen-
eral continue the SAM, which had last been 
extended on May 12. In his letter, he outlined 
recent developments in the case, including 
Judge Parker’s order granting Dr. Lee’s re-
newed motion for pretrial release on August 
24. Mr. Bay informed the Attorney General 
of the government’s motion to stay the re-
quest of that order, and noted that the Tenth 
Circuit had stayed Judge Parker’s order 
pending further review. Mr. Bay concluded 
his request to the Attorney General by not-
ing that ‘‘nothing has changed since the spe-
cial administrative measures were first im-
posed to reduce the risk of Lee disclosing 
highly sensitive classified information to an 
unauthorized possessor,’’ and requested an-
other 120 days of SAM.259 

Before the Attorney General acted on the 
request, the government reached a plea 
agreement with Dr. Lee, which ended his 
confinement. 

After the plea agreement, the conditions of 
Dr. Lee’s confinement were widely discussed 
in a way that they had not been discussed be-
fore, with new allegations that a light had 
been left on his cell 24-hours a day, and that 
he had been kept in shackles an inordinate 
amount of time. During a series of three 
hearings in late September and early Octo-
ber 2000, Department of Justice witnesses 
were asked about the conditions of deten-
tion. Attorney General Reno made the point 
that Dr. Lee’s lawyers had not previously 
complained about the leg-restraints and that 
no one had ever mentioned the light be-
fore.260 Mr. Bay explained that the light in 
question was ‘‘a dull blue light, kind of like 
a night light, in Dr. Lee’s room . . . [used] to 
make sure that if someone walked by and 
looked inside his cell that they could make 
sure that he was there and that he was doing 
okay.’’ 261 

The Attorney General also read into the 
record a memorandum from Raymond L. 
Cisneros, the local sheriff in Santa Fe who 
served as the jail monitor. The memo-
randum, dated March 10, 2000, was to the 
county manager and explained that Mr. 
Cisneros had met with Dr. Lee after receiv-
ing phone calls from unknown persons claim-
ing that Dr. Lee was not being treated well. 
According to the memo: 

‘‘Other than being incarcerated, he had no 
complaints. The staff was treating him very 
well. He singled out Warden Barreras and 
Deputy Warden Romero as treating him 
great. . . . His only request was for addi-
tional fruit at the evening meal, which I re-
layed to Warden Barreras. 

‘‘I gave him my business card and told him 
to contact me through his attorney if there 
was any mistreatment of other issues regard-
ing his incarceration. . . . Because of the 

high profile nature of this case, I felt it was 
necessary to either confirm or disprove the 
allegations. Mr. Lee was very surprised 
about the calls and stated, ‘I haven’t com-
plained to anyone about the jail because I 
am being treated very well.’ ’’ 262 

Realizing that the hearings had not pro-
vided all the necessary information on the 
confinement issue, the DOJ later provided 
several hundred pages of relevant docu-
ments. Much of the discussion above has 
been drawn from these documents. The De-
partment also sent a letter, dated January 
20, 2001, which provided additional detail on 
the matter. Assistant Attorney General Rob-
ert Raben explained that the manner in 
which Dr. Lee had been treated flowed ‘‘di-
rectly from a policy that sets bright line 
rules that apply to all prisoners under de-
fined circumstances. These bright line rules 
are, in the Department’s view, better than 
an alternative that would require detention 
facility personnel to make ad hoc decisions 
in each individual prisoner’s case. A rule al-
lowing such discretion would invite both fa-
voritism and abuse.’’ 263 Mr. Raben went on 
to explain that, because there is no federal 
detention facility in New Mexico, Dr. Lee 
had been housed at the Santa Fe County De-
tention Facility, under its administrative 
segregation policies, with the additional con-
dition that he be allowed no unmonitored 
communications. According to Mr. Raben: 

‘‘While housed in the Santa Fe County De-
tention Facility, Dr. Lee was subject to all 
of that facility’s other regulations for all 
prisoners in administrative segregation in 
addition to the ban on unmonitored commu-
nications. One of those requirements is that 
prisoners in administrative segregation must 
be in ‘‘full restraints’’ (handcuffs, waist 
chains, and leg irons) whenever they are out-
side of their cells within the facility, includ-
ing during exercise periods. Dr. Lee was not 
in restraints while in his cell. In July 2000, 
after the issues was raised by Dr. Lee’s at-
torneys, the restraints policy was modified 
uniquely for Dr. Lee so that he, unlike oth-
ers in administrative segregation could exer-
cise without restraints.’’ 264 

Mr. Raben further explained that Dr. Lee 
was transported for all court appearances 
and meetings with his attorneys by the U.S. 
Marshals, under standard procedures, which 
included ‘‘full restraints’’ during transport, 
and at all times except when Dr. Lee was in 
a holding area cell administered by the Mar-
shals Service and when he was meeting with 
his attorneys. During such meetings, the leg 
irons remained on, but Mr. Raben said that 
Dr. Lee’s attorneys had never objected to 
that procedure.265 

After reviewing the documents and testi-
mony on the conditions of Dr. Lee’s pretrial 
confinement, it is clear that the reasonable-
ness of the government’s actions turns on 
the question of whether or not it was really 
necessary to restrict his ability to commu-
nicate. The government was convinced that 
the only way to protect the national secu-
rity was to prevent Dr. Lee from commu-
nicating. Having taken that position, the re-
mainder of the government’s actions were 
simply to further the objective of limiting 
Dr. Lee’s ability to communicate. Although 
some of the government’s responses were not 
as prompt as one might like—for example, 
taking more than a month to get the initial 
SAM guidelines signed by the Attorney Gen-
eral—the government seems to have been 
generally responsive to requests from Dr. 
Lee’s attorneys. 

That is not to say that the government’s 
actions were appropriate, however, because 
the government has not made a showing as 
to why it was necessary to hold Dr. Lee 
under such strict terms of confinement in 
the first place. If he had not communicated 

the whereabouts of the tapes to a third party 
in the period prior to his arrest, what made 
the government believe he would do so from 
jail? None of the documents, testimony or 
other information available to the sub-
committee provides a compelling answer to 
this question. While the government may 
have believed such harsh conditions were 
necessary, they have not made a convincing 
case. Judge Parker was not convinced by the 
government’s arguments, and granted Dr. 
Lee’s renewed motion for pretrial release on 
August 24, 2001. In his remarks at the plea 
hearing, Judge Parker expressed his senti-
ments, telling Dr. Lee that ‘‘since by the 
terms of the plea agreement that frees you 
today without conditions, it becomes clear 
that the Executive Branch now concedes, or 
should concede, that it was not necessary to 
confine you last December or at any time be-
fore your trial.’’ 266 

The Case Against Dr. Lee 
Had the government not reached a plea 

agreement with Dr. Lee, the case was sched-
uled for trial in late November 2000. When 
the government settled, many questioned 
the appropriateness of the plea agreement 
because it seemed to be in such stark con-
trast with what the government had argued 
all along. To ascertain whether the plea 
agreement was appropriate, it is first nec-
essary to examine the government’s case. 

Although the government would likely 
have won a conviction because many ele-
ments of the charged conduct were not dis-
puted Dr. Lee could not credibly deny that 
he had made the tapes containing vast quan-
tities of classified nuclear weapons data this 
would not have been an easy case. The gov-
ernment faced a number of obstacles, includ-
ing: (1) challenges to the government’s 
claims about the importance of the material 
on the missing tapes, (2) threats by Dr. Lee’s 
attorney to take the government on a ‘‘long, 
slow death march under CIPA,’’ (3) claims 
that Dr. Lee was the victim of selective pros-
ecution based on racial profiling, and (4) the 
issue of Dr. and Mrs. Lee’s assistance to the 
government during the 1980s. None of these 
obstacles would have been unsurmountable. 
Each is discussed below. 

The Importance of the Missing Tapes 
As previously noted, government witnesses 

testified at Dr. Lee’s bail hearing that the 
information on the tapes was the ‘‘crown 
jewels’’ of our nuclear secrets that could, in 
the wrong hands, change the global strategic 
balance. When Dr. Lee’s lawyers renewed 
their motion for pretrial release in July 2000, 
they made a direct assault on this claim. 
The defense offered depositions from Dr. Har-
old Agnew, former Director of LANL, and Dr. 
Walter Goad, a Fellow Emeritus at LANL, 
both of whom took issue with the govern-
ment’s characterization of the material on 
the tapes. Dr. Lee’s lawyers also noted that 
the information in question was not classi-
fied at the highest level—Top Secret—and 
had, in fact, been placed in a special cat-
egory called ‘‘Protect as Restricted Data’’ or 
PARD when Dr. Lee downloaded it. 

When Judge Parker held three days of 
hearings in August 2000 to consider Dr. Lee’s 
renewed motion for pretrial release, he got 
testimony from Dr. John Richter that the 
information on the tapes was 99% unclassi-
fied.267 The government was also forced to 
acknowledge that the information in ques-
tion was classified as Secret Restricted Data 
(SRD) rather than Top Secret Restricted 
Data (TSRD), and could therefore be sent 
through certified or registered mail, as dem-
onstrated in the following excerpt from the 
hearing on August 17: 

Mr. CLINE: SRD, unlike TSRD, can be, for 
example, double wrapped and sent by reg-
istered mail from one classified location to 
another, can it not? 
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Dr. ROBINSON: That is true today, yes. 
Mr. CLINE: And TSRD can not be sent by 

mail? 
Dr. ROBINSON: That is correct. 
Mr. CLINE: . . . . the information that we 

are talking about here, which has been de-
scribed as the crown jewels, could be double 
wrapped and sent by registered mail from 
Washington, D.C. to New Mexico, correct? 

Dr. ROBINSON: Correct.268 

The defense team also noted that the ma-
terial Dr. Lee had downloaded fell into a cat-
egory called Protect As Restricted Data, or 
PARD, when he made the tapes. The defini-
tion of PARD, taken from the U.S. Depart-
ment of Energy Office of Security Glossary 
of Terms, is as follows: A handling method 
for computer-generated numerical data or 
related information which is not readily rec-
ognized as classified or unclassified because 
of the high volume of output and low density 
of potentially classified data.269 

As described in the judge’s order for Dr. 
Lee’s pretrial release, the effect of the expert 
opinions offered by Drs. Agnew, Goad and 
Richter, the defense’s showing that the ma-
terial was SRD as opposed to TSRD, and that 
the material was marked as PARD when it 
was downloaded was to ‘‘show that the infor-
mation Dr. Lee took is less valuable than the 
government had led the Court to believe it 
was and less sensitive than previously de-
scribed to the Court. . . .’’ 270 

Judge Parker also raised a question as to 
whether the missing tapes contained ‘‘all the 
information needed to build a functional 
thermonuclear weapon.’’ 271 He went on to 
say, ‘‘In sum, I am confronted with radically 
divergent opinions expressed by several dis-
tinguished United States nuclear weapons 
scientists who are on opposite sides of the 
issue of the importance of the information 
Dr. Lee took.272 The judge’s findings on the 
sensitivity of the material on the tapes were 
a principal factor in his decision to order Dr. 
Lee’s pretrial release, which he did on Au-
gust 24, 2000. 

When the government settled the case with 
a plea agreement less than three weeks later, 
it gave the impression that it was backing 
away from its claims about the importance 
of the material. This had the unfortunate ef-
fect of reinforcing the public perception that 
the government was persecuting, rather than 
prosecuting Dr. Lee. Like the judge, the sub-
committee can only rely on the testimony of 
expert witnesses, but it seems that the gov-
ernment’s witnesses made the stronger argu-
ments in this regard. 

The most concise description of the infor-
mation Dr. Lee downloaded is found in the 
government’s public filing in response to Dr. 
Lee’s appeal of Judge Parker’s initial denial 
of bail, the relevant portions of which are ex-
cerpted below: 

‘‘The source codes model and simulate 
every aspect of the complex physics process 
involved in creating a thermonuclear explo-
sion. The source codes are written to design 
specific portions of a nuclear weapon—either 
the primary or the secondary. 

‘‘Although nuclear weapons source codes 
contain all of the physics involved in a ther-
monuclear weapon, the source codes them-
selves require ‘‘data files’’—both classified 
and unclassified—to run actual simulations. 
Data files contain all of the physical and nu-
clear properties of materials required for a 
nuclear explosion. . . . Data files become 
classified as SRD [Secret Restricted Data] 
when the properties of the materials are 
most directly relevant to nuclear weapons, 
i.e., in environments involving very high 
pressures and temperatures. . . . 

‘‘ ‘Input decks’ are mathematical descrip-
tions of the actual geometry and materials 
within a nuclear device itself. In essence, an 

input deck is an ‘electronic blueprint’ of ei-
ther a primary or a secondary within a nu-
clear weapon. 

‘‘. . . [Dr.] Lee down-partitioned and 
downloaded all of LANL’s significant nuclear 
weapon primary and secondary design codes 
in their entirety. . . . In addition, Lee down- 
partitioned and downloaded ‘‘all of the data 
files required to operate those codes,’’ as 
well as multiple input decks representing ac-
tual nuclear bomb designs that ranged in so-
phistication from relatively simple to com-
plex. 

‘‘. . . . For a group or state that did not 
have the indigenous scientific capability to 
do it alone, the information would represent 
an immediate capability to design a credible 
nuclear explosive. A country that had some 
experience with nuclear explosives could use 
the information to optimize its nuclear 
bombs. An advanced nuclear state could use 
the information to augment their own 
knowledge of nuclear explosives and to un-
cover vulnerabilities in the American arse-
nal which would help them to defeat our 
weapons through anti-ballistic missile sys-
tems or other means.’’ 273 

At the August detention hearings, govern-
ment scientists elaborated on the signifi-
cance of the material and, specifically the 
increased importance that came from the 
way the files had been put together on the 
tapes. Dr. Paul Robinson, president of 
Sandia National Laboratories, testified that 
the tapes ‘‘were very carefully designed to be 
loaded with the subroutines that would be 
needed for each design code to be placed 
right behind that design code. And so I be-
lieve they should not require a lot of addi-
tional instruction.274 In other words, the col-
lection of files was more than just a collec-
tion of files—it had been assembled so as to 
ensure that the data files called for in the 
codes were available at the right place, mak-
ing it possible for the codes to actually run 
when executed. 

The government also explained its ration-
ale for claiming that the information on the 
tapes could change the global strategic bal-
ance. After a lengthy discussion of the tech-
nical aspects of ballistic missile defense and 
the challenges presented by Multiple Inde-
pendently Targeted Reentry Vehicles 
(MIRVs), which are generally quite small, 
Dr. Robinson expressed his concern that the 
tapes Dr. Lee made could enable another na-
tion to develop devices that would have re-
entry vehicles approximately the size of or-
ange traffic cones. 275 Such small warheads 
would present an enormous challenge to U.S. 
ballistic missile defenses, even more difficult 
than that of defending against single war-
head weapons which are larger (about the 
size of a minivan or small bus). 

While it might be tempting to simply state 
that one group of scientist’s arguments on 
this issue is most persuasive, it is not nec-
essary to do so. One of the key witnesses who 
testified in support of Dr. Lee’s position at 
the August 2000 hearings, Dr. John Richter, 
subsequently modified his position. The fol-
lowing exchange took place at an October 3, 
2000 hearing before the Department of Jus-
tice Oversight subcommittee: 

Senator SPECTER: Dr. Richter, you have 
been quoted as testifying before Judge 
Parker that at least 99 percent of the nuclear 
secrets that Dr. Lee downloaded to tapes 
were unclassified. Is that an accurate state-
ment? 

Dr. RICHTER: An accurate statement re-
garding the codes. I still maintain that. The 
materials properties, I do not think I was re-
ferring to that at that time, If I did say it 
that way then I did not mean it and I 
erred.276 

Dr. Richter also acknowledged that the 
input decks contained important informa-

tion, 277 but ultimately took the position 
that the loss of the information on the tapes 
would be ‘‘marginally harmful, at worst.’’ 278 

In evaluating Dr. Richter’s opinion on the 
value of the information on the tapes, it is 
helpful to consider that ‘‘in 1995, he was the 
first to suggest that the Chinese might have 
significant information about the W–88 war-
head. Even though he eventually backed off 
that opinion, it helped start the investiga-
tion that led to the discovery of Dr. Lee’s 
download and his jailing.’’ 279 Dr. Richter 
later put his dual roles at the start and at 
the end of the Wen Ho Lee case in perspec-
tive for a reporter when he said, ‘‘If I had 
any influence in getting him out, I figured 
that’s a payback.’’ 280 

In sum, the information on the tapes was 
clearly important. It does not necessarily 
follow, however, that the government was 
right to hold Dr. Lee in harsh pretrial condi-
tions on that basis. In fact, in the August 
hearings, the judge was only ruling on the 
question of whether not Dr. Lee should re-
main in pretrial confinement—under condi-
tions that were considerably harsher than he 
would be subjected to if he had been con-
victed. If the case had gone to trial, the gov-
ernment would undoubtedly have prevailed 
on the matter of whether or not the material 
on the tapes was important. The govern-
ment’s error was not in claiming the mate-
rial was important, but in claiming that the 
only way to protect it was to hold Dr. Lee 
under such harsh conditions. 

The Classified Information Procedures Act 
(CIPA) issues 

CIPA establishes a framework for handling 
trials involving classified information, with 
the objective of protecting both national se-
curity information and the rights of the de-
fendant. One of the key concepts in CIPA is 
the provision permitting substitutions for 
classified information to prevent the govern-
ment from having to expose that informa-
tion at trial. Rather than show the actual 
material at trial, the government is per-
mitted to offer a document that conveys the 
same information in unclassified form. The 
judge presiding over the case reviews the ma-
terial in question and the government’s pro-
posed substitutions. If the judge finds that 
the substitutions are an adequate represen-
tation of the material in question, the case 
goes forward. If the judge finds the govern-
ment’s substitutions lacking, the govern-
ment can make an interlocutory appeal of 
the judge’s ruling, meaning that the appeal 
is decided before the case goes forward rath-
er than after as is the usual fashion. If the 
government loses a CIPA ruling, it can also 
simply drop the case. 

Although the prosecution of Dr. Lee ended 
before the CIPA issues were fully tested in 
court, the defense clearly intended to imple-
ment a classic graymail tactic of forcing the 
government to dismiss the case by claiming 
that secret information had to be revealed in 
open court to guarantee their client a fair 
trial. According to U.S. Attorney Norman 
Bay: 

‘‘In late May, we met with defense counsel 
in this case. . . . And the defense lawyer said 
that he would never take a plea to any count 
in the indictment—that is, ‘he’ being Dr. 
Lee—and that if the Government wasn’t will-
ing to accept, the defense was going to put 
the United States on a, quote, ‘long, slow 
death march under CIPA.’ ’’ 281 

Senator Specter replied, ‘‘Mr. Bay, if some-
body had told me when I was a prosecuting 
attorney they were going to put me on a 
long, slow death march, I would say let’s 
start walking.282 

One of Dr. Lee’s attorneys, Mr. John Cline, 
was the lead attorney on CIPA issues. He 
told the judge that using classified informa-
tion in the trial: would be necessary for 

VerDate Mar 15 2010 03:38 Dec 20, 2013 Jkt 081600 PO 00000 Frm 00041 Fmt 0624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\2001-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES13814 December 20, 2001 
proving four central defense arguments: that 
most of the downloaded material was already 
in the public domain; that some of the com-
puter codes contained flaws that made them 
less useful; that the codes were related to Dr. 
Lee’s work; and that they were difficult to 
use without user manuals, which were not on 
the tapes.’’ 283 

The defense found a sympathetic ear with 
Judge Parker on these issues. In an order 
filed August 1, 2000, the judge gave the gov-
ernment two weeks to provide substitute 
language for specified classified information. 
He agreed with Dr. Lee (and opposed the gov-
ernment) as to the relevance of particular in-
formation to the defense. For example, 
Judge Parker said that: 

‘‘Although the parties dispute the exist-
ence or magnitude of any ‘flaws’ or imperfec-
tions in the various codes at issue, the Court 
nonetheless finds that evidence of those al-
leged flaws or imperfections is relevant to 
the Defendant’s intent to secure an advan-
tage to a foreign nation or to injure the 
United States. Evidence of these alleged 
flaws and imperfections is also relevant for 
use in the Defendant’s cross-examination of 
witnesses and in the Defendant’s rebuttal of 
Government witnesses’ testimony on the 
issue of the sensitive nature of these 
codes.’’ 284 

The Court delivered another blow to the 
Government when he ruled that: 

‘‘Evidence making a comparison of the 
input decks of Files 1 through 19 and Tape N 
to a nuclear weapons blueprint is relevant to 
the Defendant’s intent. In addition, this evi-
dentiary comparison is relevant to the cross- 
examination of witnesses and to the Defend-
ant’s rebuttal of Government witnesses’ tes-
timony on the Government’s assertion that 
the input decks constitute an electronic 
blueprint of a nuclear weapon.’’ 285 

Consonant with these determinations, the 
judge ordered the government to propose 
substitutions by August 14, with the defense 
to respond by August 21. Any issues that 
could not be agreed upon were to be resolved 
at a hearing on August 31.286 

The government was perhaps most con-
cerned that the argument about flaws in the 
codes could force an in-depth discussion of 
the codes in open court, something it was 
not prepared to do. There was also a very 
real concern about permitting Dr. Lee to 
make a comparison between an actual blue-
print and the electronic version of a weapon 
contained in the input deck. These would 
have been challenges, but the government 
had not taken any of its appeals when it 
made the plea deal, and was a long way from 
having to cede the case on CIPA grounds. 

Allegations of Selective Prosecution/Racial 
Profiling 

Among the more sensational allegations of 
government misconduct in this case are 
charges that Dr. Lee was selected for inves-
tigation and prosecution based on his eth-
nicity. The terms ‘‘selective prosecution’’ 
and ‘‘racial profiling’’ have been used to de-
scribe how the government allegedly decided 
to focus on Dr. Lee. The subcommittee’s re-
view of these allegations shows that the evi-
dence simply does not support charges that 
Dr. Lee’s ethnic heritage was a decisive fac-
tor in the government’s actions during any 
phase of this case. 

In June 2000, Dr. Lee’s defense team filed a 
motion ‘‘for discovery of materials relevant 
to establishing that the government has en-
gaged in unconstitutional selective prosecu-
tion.’’ 287 As grounds for this discovery re-
quest, the defense team claimed that Dr. Lee 
had ‘‘concrete proof that the government im-
properly targeted him for criminal prosecu-
tion because he is ’ethnic Chinese.’’’ 288 The 
defense’s memorandum cited four examples 
as proof of such targeting: 

‘‘A sworn declaration from a LANL coun-
terintelligence official who participated in 
the investigation of Dr. Lee that Dr. Lee was 
improperly targeted for prosecution because 
he was ‘‘ethnic Chinese.’’ 

‘‘Videotaped statements of the FBI Deputy 
director who supervised counterintelligence 
investigations until last year admitting that 
the FBI engaged in racial profiling of Dr. Lee 
and other ethnic Chinese for criminal coun-
terintelligence investigations. 

‘‘The sworn affidavit the U.S. Attorney’s 
Office used to obtain the warrant to search 
Dr. Lee’s home, in which the FBI affidavit 
incorrectly claimed that Dr. Lee was more 
likely to have committed espionage for the 
People’s Republic of China (PRC) because he 
was ‘‘overseas ethnic Chinese.’’ 

‘‘A posting to the Los Alamos Employees 
Forum by a LANL employee who assisted 
counterintelligence investigations and per-
sonally observed that the DOE engaged in ra-
cial profiling of Asian-Americans at Los Ala-
mos during these investigations.’’ 289 

The memorandum went on to explain that 
even if Dr. Lee did not have the direct evi-
dence of bias, he had: 

‘‘satisfied the stringent requirements of 
United States v. Armstrong, 517 U.S. 456 (1996), 
which held that . . . a defendant is neverthe-
less entitled to discovery if he provides some 
evidence that similarly situated people have 
not been prosecuted and that his investiga-
tion and prosecution were caused by im-
proper racial motivations.’’ 290 

At the plea hearing in September 2000, 
Judge Parker noted from the bench that the 
government had made a deal with Dr. Lee 
only a short time before it would have been 
required to produce to the judge a substan-
tial volume of material on the selective pros-
ecution issue,291 raising the inference that 
the government reached the plea agreement 
to avoid its discovery obligations on the se-
lective prosecution issue. A Department of 
Energy review of ethnic bias within the de-
partment concluded that there was room for 
improvement on ethnic sensitivity,292 but 
none of the survey’s results supported the al-
legations that Dr. Lee had been targeted be-
cause of his ethnicity. An April 2001 review 
by DOE Inspector General Gregory Friedman 
was even more direct, concluding that ‘‘in-
formation reviewed by the Office of Inspec-
tor General did not support concerns regard-
ing unfair treatment based on national ori-
gin in the security processes reviewed.’’ 293 

Because these charges have not been rebut-
ted, the public may have been left with the 
impression that Dr. Lee’s allegations were 
correct, and that the government acted out 
of racial or ethnic prejudice. Any such im-
pression is injurious to the public’s trust in 
the institutions which are charged with en-
forcing the nation’s laws and must be prop-
erly addressed. 

In pleading the case that Dr. Lee was tar-
geted for criminal investigation because he 
is ethnic Chinese, Dr. Lee’s lawyers alleged 
that ‘‘the troubling chain of events that led 
to Dr. Lee’s indictment began when the 
DOE’s Chief Intelligence Officer, Notra 
Trulock, incorrectly concluded in 1995 that 
the PRC had obtained the design information 
for the W–88 warhead from someone at the 
Los Alamos National Laboratory.’’ 294 The 
defense memorandum further alleges that 
the Administrative Inquiry which was issued 
by Mr. Trulock in May 1996 listed Dr. Lee as 
the main suspect, prompting the FBI to open 
a criminal investigation of Dr. Lee.295 

There is legitimate debate about the scope 
and conclusions of the AI, and that subject is 
addressed elsewhere in this report, but the 
defense’s allegations are inaccurate in two 
major ways. First, the memorandum over-
states Mr. Trulock’s role in the development 
of the AI, which was written by Dan Bruno 

and an FBI Special Agent who was assigned 
to the DOE for the purpose of helping to con-
duct the AI. Although Mr. Trulock was an 
aggressive advocate in the 1995–1996 period of 
the argument that the Chinese nuclear weap-
ons program had successfully targeted the 
U.S. labs for espionage, he had only a limited 
role in the investigation which resulted in 
the list of names upon which Dr. and Mrs. 
Lee appeared. Second, and more impor-
tantly, the defense memorandum fails to ac-
knowledge that the FBI was predisposed to 
focus on Dr. Lee because he was already 
under investigation, albeit at a lower level 
than what happened after the AI was issued. 

The cumulative effect of these errors has 
been to create the incorrect impression that 
somehow Mr. Trulock was directly or pri-
marily responsible for the government’s 
focus on Dr. Lee. The defense memorandum 
fails to even address the question of how Mr. 
Trulock supposedly played a role in the pros-
ecution of Dr. Lee when Mr. Trulock left 
government service in August 1999, nearly 
four months before Dr. Lee was indicted.296 

To bolster its case that Mr. Trulock was 
responsible for focusing on Dr. Lee, the de-
fense memorandum cites Mr. Robert 
Vrooman, who was Chief Counterintelligence 
Officer at LANL from 1987 until 1998. The de-
fense quoted Mr. Vrooman as saying that 
‘‘Mr. Trulock’s office chose to focus specifi-
cally on Dr. Lee because he is ‘ethnic Chi-
nese.’ Caucasians with the same background 
and foreign contacts as Dr. Lee were ig-
nored,’’ and that ‘‘racial profiling was a cru-
cial component in the FBI’s identifying Dr. 
Lee as a suspect.’’ 297 

The bevy of civil lawsuits that this case 
has spawned will have to sort out whether 
anyone has violated anyone else’s rights or 
engaged in slander or defamation, but for the 
purposes of this report, several observations 
about Mr. Vrooman’s allegations are appro-
priate. First, his statement that ‘‘Caucasians 
with the same background and foreign con-
tacts as Dr. Lee were ignored’’ is factually 
incorrect. While any fair reading of the docu-
ment would suggest that the authors of the 
AI were of the opinion that Dr. and Mrs. Lee 
were the prime suspects, the document also 
listed several other individuals, some of 
whom were Caucasian, and recommended 
that the others be investigated as well. 
Therefore, it is simply inaccurate to state 
that Mr. Trulock’s office focused specifically 
on Dr. Lee, for any reason, let alone because 
he was ethnic Chinese. 

Second, Mr. Vrooman raised questions in 
the late 1980s about Dr. Lee’s contacts with 
Chinese officials and identified Dr. Lee to 
Energy Department officials as a potential 
suspect in the W–88 case.298 He also formerly 
subscribed to the theory that the Chinese 
had obtained information about the W–88 
through espionage, telling the FBI at one 
point of a ‘‘smoking gun’’ in the case.299 
Thus, although Mr. Vrooman has become 
critical of the conclusions of the AI and its 
focus on Dr. Lee, he was instrumental in re-
laying the DOE analysis regarding the ex-
tent of the PRC espionage to the FBI. Had 
Mr. Vrooman doubted the analysis of the 
DOE’s review group, he could have raised 
those concerns then rather than saying that 
a smoking gun had been discovered. When 
challenged on this point during a hearing, 
Mr. Vrooman said that he had called Mr. 
Trulock’s office in May 1996, but Mr. Trulock 
was not in. He said that he did not further 
pursue the matter because: 

‘‘My supervisor, who was the lab’s director, 
told me he wanted me to improve my rela-
tionship with Mr. Trulock and what I was 
about to say would not have done that. 

‘‘So we decided, as a matter of course, to 
let the FBI have this case. We had worked 
with the FBI for years. They had always pro-
tected people’s civil rights and did the case 
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well and we thought they would quickly 
come to the same conclusion we had.’’ 300 

Mr. Vrooman also said that he met weekly 
with FBI agents on the case and routinely 
expressed reservations, which came to a head 
in December 1998 when ‘‘we were basically 
thinking that Lee was not the right man.’’ 301 
Given that Mr. Vrooman retired from Los 
Alamos on March 13, 1998,302 it remains un-
clear as to how he was sufficiently informed 
on the case in December of that year to 
make judgements of this sort. 

And, finally, it should be noted that Mr. 
Vrooman was one of the three individuals 
disciplined for his role in failing to remove 
Dr. Lee from access after the Director of the 
FBI recommended twice in late 1997 that Dr. 
Lee’s clearance be removed.303 The subse-
quent discovery that Dr. Lee had been en-
gaged in massive illegal downloading reflects 
poorly on Mr. Vrooman’s conduct as the 
lab’s counterintelligence chief and gives him 
a strong motive to minimize Dr. Lee’s con-
duct and to allege government discrimina-
tion. Any assessment of Mr. Vrooman’s opin-
ion of the government’s handling of the case 
against Dr. Lee must be made with these 
facts in mind. 

Furthermore, when pressed for examples of 
supposed bias on the part of the government, 
Mr. Vrooman fell short. At an October 3, 2000 
hearing of the Judiciary subcommittee on 
Department of Justice Oversight, Senator 
Grassley pursued this line of questioning. 
Senator Grassley asked for information to 
substantiate Mr. Vrooman’s allegation that 
whenever Dr. Lee’s motive [for the alleged 
espionage against the United States] was dis-
cussed, it came down to ethnicity. The fol-
lowing exchange occurred: 

Mr. VROOMAN: Well, the Department of 
Justice representative asked the FBI what 
Lee’s motive was because it was not clear to 
him and the response was an elaboration on 
how the Chinese focus their efforts on ethnic 
Chinese. That is one example. And there are 
others, conversations over the years since 
this investigation proceeded, that that was 
the only motive. 

Senator GRASSLEY: Okay. Could you point 
to any documentation that would back up 
the point that was just made? 

Mr. VROOMAN: No, sir, I cannot. 
Senator GRASSLEY: Or the points that you 

are making about ethnicity being of prime 
concern? 

Mr. VROOMAN: I do not believe there are 
any documents.304 

In fact, there are documents which de-
scribe Dr. Lee’s motives, but they run 
counter to what Mr. Vrooman alleges. In the 
November 10, 1998 request for electronic sur-
veillance on Dr. Lee, the newly appointed 
FBI case agent describes several incidents 
from Dr. Lee’s past and states their rel-
evance to the issue of motive. One section of 
this November 1998 FISA request from the 
Albuquerque office describes how Dr. Lee 
sent numerous documents to Taiwan’s Co-
ordinating Council of North America (CCNA) 
in the late 1970s and early 1980s, and says 
that Dr. Lee told the FBI that: 

‘‘his motive for sending the publications 
was brought on out of a desire to help in sci-
entific exchange. During the same interview, 
Dr. Lee stated that he helps other scientists 
routinely, and had no desire to receive any 
monetary or any other type of reward.’’305 

The memo continues, saying the Albu-
querque Division of the FBI believes that Dr. 
Lee’s actions in sending these documents to 
a foreign government without proper author-
ization ‘‘shows that Wen Ho Lee has the pro-
pensity to commit and engage in the crime 
of espionage to include willingly providing 
documentation to foreign officials. . . .’’306 
This discussion of motive makes no mention 

of Dr. Lee’s ethnicity. If documents or infor-
mation provided to a foreign government 
could injure the United States or aid a for-
eign country, the crime of espionage has still 
been committed even if the transfer was mo-
tivated by a desire to promote scientific ex-
change and in the absence of a desire for 
monetary reward. 

The November 10, 1998 memorandum also 
describes a meeting at Los Alamos in early 
1994 during which it became apparent that 
Dr. Lee had a relationship with a top PRC 
nuclear weapons scientist. A reliable source 
quoted this top PRC nuclear scientist as say-
ing of Dr. Lee, ‘‘We know him very well. He 
came to Beijing and helped us a lot.’’ 307 The 
source further reported that Dr. Lee had 
helped the Chinese Academy of Engineering 
Physics ‘‘with various computational codes 
used in fluid dynamics which is a very im-
portant aspect of thermal nuclear [sic] weap-
ons design work.’’ 308 The Albuquerque memo 
cited these specific acts as showing ‘‘Wen Ho 
Lee’s propensity to associate with foreign 
governments and provide information to for-
eign governments and therefore the propen-
sity to aid in and commit acts of espio-
nage.’’ 309 These statements demonstrate 
clearly that the government’s assertions 
about Dr. Lee’s motives were based on spe-
cific acts he was known to have committed 
rather than on the fact that he is ethnic Chi-
nese. These specific acts gave the govern-
ment ample reason to investigate him and 
the allegations of Mr. Vrooman and others, 
that the government relied only on ethnic 
profiling, are simply incorrect. 

In fact, all of the arguments put forward 
by Dr. Lee’s lawyers on the racial profiling 
issue are a skewed interpretation of the 
same point—namely the U.S. government’s 
recognition that the PRC intelligence serv-
ices focus on Chinese-Americans. Consider 
the second and third examples cited in the 
discovery memorandum, where the defense 
claims that former FBI Deputy Director 
Paul Moore has confirmed that Dr. Lee was 
targeted by the FBI due to racial profiling, 
and that the affidavit in support of a search 
warrant for Dr. Lee’s home claimed that Dr. 
Lee was more likely to have engaged in espi-
onage for the PRC because he was ethnic 
Chinese. Neither of these claims stands up to 
even the most minimal level of scrutiny be-
cause both are misrepresentations of what 
was actually said. 

The defense memorandum on selective 
prosecution quotes former FBI Deputy Direc-
tor Paul Moore as saying in a televised inter-
view with Jim Lehrer on December 14, 1999: 

‘‘There is racial profiling based on ethnic 
background. It’s done by the People’s Repub-
lic of China. . . . Now the FBI comes along 
and it applies a profile, so do the other agen-
cies who do counter intelligence investiga-
tions they apply a profile, and the profile is 
based on People’s Republic of China, PRC in-
telligence activities. So, the FBI is com-
mitted to following the PRC’s intelligence 
program wherever it leads. If the PRC is 
greatly interested in the activities of Chi-
nese-Americans, the FBI is greatly inter-
ested in the activities of the PRC as [re-
gards] Chinese-Americans.’’ 310 

To say that the United States government 
is cognizant of the fact that the PRC prefers 
to target individuals for elicitation based on 
their ethnicity is completely different from 
saying that an individual would be more 
likely to engage in espionage because he or 
she is a member of a particular ethnic group. 
The former statement about recruitment ef-
forts of PRC intelligence services would be a 
logical, relevant and acceptable observation 
so long as it was based on fact. The latter 
statement, implying that an individual 
would be more likely to engage in espionage 
on the basis of his or her race, would be an 

outrageous, biased and unacceptable claim 
that would have no place in any law enforce-
ment or counterintelligence investigation. 

In the Wen Ho Lee case, the government’s 
assertions were confined to acknowledging 
that the PRC focused on overseas ethnic Chi-
nese, without making inferences that the 
targeted individuals would be more likely to 
respond positively because of their Chinese 
heritage. The defense memorandum cites 
FBI Special Agent Michael Lowe’s April 9, 
1999 affidavit in support of a search warrant, 
saying that it leaves no doubt that improper 
racial profiling was a substantial basis for 
the targeting of Dr. Lee. The defense’s asser-
tion on this point is incorrect. In relevant 
part, the affidavit says: 

‘‘. . . PRC intelligence operations virtually 
always target overseas ethnic Chinese with 
access to intelligence information sought by 
the PRC. Travel to China is an integral ele-
ment of the Chinese intelligence collection 
tradecraft, particularly when it involves 
overseas ethnic Chinese. FBI analysis of pre-
vious Chinese counterintelligence investiga-
tions indicates that the PRC uses travel to 
China as a means to assess closely and evalu-
ate potential intelligence sources and 
agents, as a way to establish and reinforce 
cultural and ethnic bonds with China, and as 
a safehaven in which to recruit, task, and de-
brief established intelligence agents.’’ 311 

This does not allege that Dr. Lee is likely 
to have engaged in espionage because he is 
ethnic Chinese, only that he is likely to have 
been targeted by the PRC intelligence serv-
ices on that basis. All the defense memo-
randum shows is that if there is any ethnic 
profiling done, it is done by the PRC. Since 
the PRC had no role in the decision to inves-
tigate or prosecute Dr. Lee, any bias on their 
part would be irrelevant. 

It should be noted that Dr. Lee’s request 
for discovery related to selective prosecution 
contained several factual errors, including 
an incorrect claim that no one else had ever 
been prosecuted under the Atomic Energy 
Act, and an incorrect claim that the Depart-
ment of Justice had never prosecuted anyone 
under the espionage statutes without evi-
dence that classified material had been 
transferred to a third party. These claims 
were shown to be incorrect in the govern-
ment’s response to Dr. Lee’s discovery re-
quest.312 
The Relationship Between the Lees and the 

Government 
Shortly after Dr. Lee was fired from 

LANL, he retained Mark Holscher as his 
counsel. On May 6, 1999, Mr Holscher released 
the following statement, which clearly indi-
cated that any prosecution of Dr. Lee would 
have to deal with the Lees’ cooperation with 
the government: 

‘‘Dr. Wen Ho Lee has dedicated himself to 
the defense of this country for the last 20 
years. His work, much of which is classified, 
has led directly to the increased Safety and 
national security of all Americans, and he is 
responsible for helping this country safely 
simulate nuclear tests. 

‘‘In 1986 and 1988, Dr. Lee went to Mainland 
China to present papers at two technical 
conferences. Dr. Lee’s participation in these 
conferences was pre-approved and encour-
aged by the Los Alamos Laboratory and the 
Department of Energy. These same entities 
also cleared the texts of the papers given at 
these conferences, which covered mathe-
matics and physics topics. 

‘‘The press has incorrectly reported that 
Dr. Lee made ‘‘several’’ trips to Mainland 
China and also has failed to report that his 
two trips were approved in advance by the 
Los Alamos Laboratory and the Department 
of Energy. These two approved trips were the 
only times Dr. Lee has ever traveled to 
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Mainland China. These false press reports do 
a disservice both to Dr. Lee and the Los Ala-
mos Laboratory. 

‘‘The press reports also fail to include the 
fact that Dr. Lee presented similar papers at 
conferences in several countries throughout 
Western Europe and other parts of the world. 
The false insinuations that Dr. Lee went to 
Mainland China in the late 1980s with an im-
proper purpose are unfair. Not only did Dr. 
Lee go to Mainland China to present a tech-
nical paper, his and his wife’s attendance 
were with the full knowledge and approval of 
the Federal Bureau of Investigation. 

‘‘There have been inaccurate press reports 
regarding the circumstances surrounding Dr. 
and Mrs. Lee’s cooperation with the govern-
ment. Mrs. Lee agreed to the FBI’s request 
that she assists it as a volunteer without pay 
in the FBI’s efforts to monitor Chinese sci-
entists. She agreed to help the FBI with the 
full knowledge and approval of Dr. Lee and 
continued to do so for a number of years. 

‘‘At the request of the FBI, Dr. Lee’s wife 
attended the 1986 conference with him, where 
she voluntarily provided background infor-
mation on Chinese scientists. Dr. and Mrs. 
Lee supported and agreed with the FBI’s re-
quest that Mrs. Lee assist it in obtaining 
background information on Chinese sci-
entists. It simply defies logic for critics to 
now allege that Dr. Lee was engaged in im-
proper activities in Mainland China while he 
and his wife were there. 

‘‘At no time during or after the pre-ap-
proved 1986 or 1988 trips did Dr. Lee ever pro-
vide any classified information whatsoever 
to any representative of Mainland China, nor 
has he ever given any classified information 
to any unauthorized persons. As was antici-
pated and approved by the U.S. government, 
Dr. Lee and his wife socialized with Chinese 
scientists. It was fully understood by the De-
partment of Energy and the Los Alamos Lab-
oratory that the conferences included social 
events with the participants.’’ 313 

Had the case gone to trial, the government 
would have had to confront the issue of its 
relationship with Dr. and Mrs. Lee over a 
long period of time. As previously noted, Dr. 
Lee assisted the FBI in a 1983–1984 investiga-
tion of a Lawrence Livermore scientist. Not-
withstanding the FBI’s denial of any assist-
ance when the FISA request went forward in 
1997, Dr. Lee had, in fact, helped the FBI. 
Mrs. Lee’s relationship with the government 
would have been a substantially more dif-
ficult matter to contend with. 

In one discovery request, Dr. Lee’s defense 
team asked for, among other things, all in-
formation related to ‘‘Sylvia Lee’s Coopera-
tion with the FBI and CIA.’’ Citing grand 
jury testimony of the FBI case agent on the 
Wen Ho Lee matter, the defense memo-
randum said that: 

‘‘Sylvia Lee served as an FBI ‘‘Information 
Asset’’ between 1985 and 1991 in connection 
with visits to LANL by PRC scientists. Her 
principal FBI contact was FBI Special Agent 
David Bibb. On at least two occasions, Dr. 
Lee attended meetings between Sylvia Lee 
and her FBI contact. Sylvia Lee also met 
with [name redacted] and representatives of 
the LANL internal security office to provide 
information concerning PRC scientists.’’ 315 

In its response, the government claimed 
that it had produced all documents related 
to Lee’s cooperation with the FBI. Further, 
the government argued that while Dr. Lee’s 
purported assistance to the government 
might be relevant to a jury in considering 
his criminal intent pursuant to the Atomic 
Energy Act counts, Mrs. Lee’s ‘‘affiliation 
with the FBI and/or the CIA has no bearing 
on Lee’s criminal intent.’’ 316 

In a July 13, 2000 order, Judge Parker said 
that he would address this issue by review-
ing, in camera: (1) documents reflecting Syl-

via Lee’s cooperation with the Federal Bu-
reau of Investigation (FBI), Central Intel-
ligence Agency (CIA), and the Department of 
Energy (DOE), and (2) certain FBI memo-
randa regarding the propriety of prosecuting 
the Defendant.317 After reviewing this infor-
mation, the judge ruled that it contained in-
formation relevant to the defense in several 
categories of exculpatory information: 

1. [redacted]; 
2. The Defendant’s cooperation with and 

provision of information to Government 
agencies; 

3. The Government agencies’ assessments 
of cooperation by and reliability of Sylvia 
Lee and the Defendant; 

4. The Defendant’s actions that may be 
perceived to be inconsistent with an intent 
to secure an advantage for a foreign nation; 
and 

5. The Government agencies’ conclusions 
about the Defendant’s motives.318 

The relationship between the government 
and the Lees would not likely have been a 
major part of any trial, but it certainly had 
the potential to embarrass the government. 
The laws on intelligence oversight set out 
strict procedures for establishing a reporting 
relationship or an asset relationship with an 
American citizen. Press reports suggest, for 
example, that Mrs. Lee provided information 
to both the FBI and the CIA, including re-
peated contacts in the mid–1980s where a CIA 
agent was present for the meetings and paid 
for the hotel room where the meetings took 
place.319 If the government had failed to con-
form to any of the laws or regulations in 
these matters, it could expect the defense to 
bring them up at trial. 

The Plea Agreement 
After Judge Parker ruled that Dr. Lee had 

to be released pending trial, the landscape 
shifted markedly. By September 13, the gov-
ernment reached the plea agreement which 
has been previously described. When the 
judge accepted the plea agreement, Dr. Lee 
was set free, subject only to the requirement 
that he undergo three weeks of intense de-
briefing, subject himself to a polygraph on 
questions related to the case, and remain 
available to cooperate with the FBI for a pe-
riod of one year. 

During the plea hearing, Judge Parker 
asked the government to explain why the 
government considered the agreement to be 
in the best interest of the nation. The gov-
ernment’s lead prosecutor, Mr. 
Stamboulidis, answered that the plea pro-
vided the ‘‘best chance to find out with con-
fidence precisely what happened to the clas-
sified material and data’’ on the missing 
tapes, which he said had been the govern-
ment’s ‘‘transcending concern.’’ 320 He also 
explained that the cooperation agreement 
would allow the government to verify Dr. 
Lee’s statements, and that Dr. Lee would be 
at great risk if he failed to fully cooperate or 
to be truthful. And, finally, Mr. 
Stamboulidis said, ‘‘this disposition avoids 
the public dissemination of certain nuclear 
secrets which would have necessarily oc-
curred on the way towards proceeding to-
wards conviction in this case at trial.’’ 321 

The judge was not entirely convinced, ask-
ing ‘‘why the government argued so vehe-
mently that Dr. Lee’s release earlier would 
have been an extreme danger to the govern-
ment at this time he, under the agreement, 
will be released without any restrictions?’’ 322 

Referring to two sworn statements Dr. Lee 
had provided on the morning of the plea 
hearing, Mr. Stamboulidis said that Dr. Lee 
had finally, ‘‘for the first time, given us 
these assurances that he never intended any 
harm to our nation by his mishandling these 
materials in an unlawful way and that he 
never allowed them to fall into harm’s way 
and compromise national security.’’ 323 

Again, the judge was not persuaded, say-
ing, ‘‘Throughout this case, the government 
has repeatedly questioned the veracity of Dr. 
Lee. You’re saying now, simply because he 
has given a statement under oath, the gov-
ernment no longer believes he is a threat to 
national security?’’ 324 

The judge appeared to be not so much con-
cerned that the plea agreement was inappro-
priate, but that it could have been reached 
much sooner. He noted that the government 
had rejected a written offer from Dr. Lee’s 
attorneys to have Dr. Lee explain the miss-
ing tapes under polygraph exam, which was 
essentially the same deal the government 
got in the end (minus the felony count). 
Judge Parker also reminded counsel for both 
sides that at the December detention hearing 
he had asked the parties to pursue the offer 
made by Mr. Holscher, but nothing came of 
it. Mr. Stamboulidis took issue with the 
judge, saying that after the indictment, the 
offer had been withdrawn, to which Judge 
Parker replied: 

‘‘Nothing came of it, and I was saddened by 
the fact that nothing came of it. I did read 
the letters that were sent and exchanged. I 
think I commented one time that I think 
both sides prepared their letters primarily 
for use by the media and not by me. Notwith-
standing that, I thought my request was not 
taken seriously into consideration.’’ 325 

The net effect of Judge Parker’s questions 
and the government’s apparent reversal on 
the matter of the threat posed by Dr. Lee 
created the impression that the case had col-
lapsed. This led to some sharp questions to 
the Attorney General and FBI Director 
Freeh at the September 2000 hearing. Direc-
tor Freeh explained that serious negotia-
tions about a plea agreement had begun dur-
ing the summer at the direction of Judge 
Parker, and reiterated that the over-arching 
reason for the government’s decision to 
make the agreement was to find out what 
happened to the tapes.326 

After noting that he and the Attorney Gen-
eral were in total agreement with the deci-
sion on the plea deal, Director Freeh out-
lined five other factors which figured into 
the government’s decision which are summa-
rized below: 

1. Judge Parker’s strong suggestion that 
the case was appropriate for mediation rath-
er than trial; 

2. Judge Parker’s rulings in favor of the de-
fendant in initial proceedings under CIPA, 
which made it appear that Dr. Lee might 
succeed in his attempt at graymail because 
the judge’s reasoning left little room to ex-
pect that the government would prevail; 

3. Judge Parker’s August ruling (although 
stayed by the Tenth Circuit) that created 
the ‘‘very real prospect that Dr. Lee would 
soon be released in any event under condi-
tions that we pointed out to the judge were 
inadequate to prevent Dr. Lee’s communica-
tions with others.’’ 

4. The potential that the trial would be-
come a ‘‘battle of the experts’’ with regard 
to the classification level and importance of 
the material on the tapes; and 

5. The fact that ‘‘the FBI’s lead case agent 
had had to correct erroneous testimony from 
the initial detention hearing,’’ including the 
agent’s misstatement about Dr. Lee telling 
another scientist he wanted to use his com-
puter to download a resume (when Dr. Lee 
had actually said he wanted to download 
some files), and the agent’s overstatement of 
evidence relating to whether Dr. Lee had 
sent letters to find outside employment.327 

Director Freeh’s statements provide a 
compelling rationale for the government’s 
decision to accept the plea agreement. What 
has not been adequately explained, however, 
is the decision to keep Dr. Lee in such oner-
ous conditions of pretrial confinement. After 
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careful review, it becomes apparent that the 
government was right to reach a plea agree-
ment with Dr. Lee, whose actions did con-
stitute a serious threat to the national secu-
rity, but was wrong to hold him virtually in-
communicado in pretrial confinement for 
more than nine months. 
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Mr. SPECTER. Mr. President, I now 
turn to the report on the handling of 
the espionage case against Dr. Peter H. 
Lee: Again, I intend to read only a sen-
tence or two, as I have been advised 
that a sentence or two would be suffi-
cient to have the remainder of the re-
port printed in the RECORD. 

On October 7th and 8th, 1997, Dr. Peter 
Hoong-Yee Lee confessed to the FBI that he 
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had provided classified nuclear weapons de-
sign and testing information to scientists of 
the People’s Republic of China on two occa-
sions in 1985 and had given classified antisub-
marine information to the Chinese in May of 
1997. The 1985 revelations, which occurred 
during discussions with, and lectures to, 
PRC scientists in Beijing hotel rooms, in-
volved his work on hohlraums, devices used 
to simulate nuclear detonations in a process 
called Inertial Confinement Fusion, or ICF.1 
According to a 17 February 1998 ‘‘Impact 
Statement’’ prepared by experts from the 
Department of Energy, 

‘‘the ICF data provided by Dr. Lee was of 
significant material assistance to the PRC in 
their nuclear weapons development pro-
gram. . . . For that reason, this analysis in-
dicates that Dr. Lee’s activities have di-
rectly enhanced the PRC nuclear weapons 
program to the detriment of U.S. national 
security.’’ 2 

The ‘‘Impact Statement’’ further notes 
that ‘‘the ICF Program, when developed in 
conjunction with an already existing nuclear 
program, could assist in the design of more 
sophisticated nuclear weapons.’’ 3 

Dr. Lee’s 1997 disclosures came in two lec-
tures to PRC scientists, again in China, 
where he discussed his work on the joint 
U.S./U.K. Radar Ocean Imaging (ROI) 
project. The objective of the project, which 
has been carried out over several years at 
the cost of more than $100 million, is to 
study the feasibility of using radars to de-
tect submerged submarines. After viewing 
videotapes of Dr. Lee’s confession, Dr. Rich-
ard Twogood, former Technical Program 
Leader for the ROI project, stated that Dr. 
Lee’s disclosures contained classified infor-
mation at the SECRET level which went 
right to the heart of the most significant 
technical achievement of the U.S./U.K. pro-
gram up until 1995.4 Although Dr. Lee was 
not charged for the 1997 disclosures of classi-
fied information, a 9 March 2000 review by 
the Department of Defense concluded that 
Dr. Lee’s anti-submarine warfare revelations 
were classified at the CONFIDENTIAL level,5 
which, by definition, would damage U.S. na-
tional security.6 According to the Cox Com-
mittee Report, ‘‘this research, if successfully 
completed, could enable the [Chinese mili-
tary] to threaten previously invulnerable 
U.S. nuclear submarines.’’ 7 

Dr. Lee’s confessed crimes caused serious 
harm to U.S. national security, yet he was 
offered a plea bargain which resulted in a 
sentence amounting to one year in a half- 
way house, 3,000 hours of community service 
and a $20,000 fine. Considering the magnitude 
of Dr. Lee’s offenses and his failure to adhere 
to the terms of the plea agreement which 
called for complete cooperation and truthful-
ness, the interests of the United States were 
not well served by this outcome. 

During the 106th Congress, I chaired a spe-
cial subcommittee of the Senate Judiciary 
Committee for the purposes of conducting 
oversight on the Department of Justice’s 
handling of this case and several other mat-
ters. The Subcommittee’s review of the Dr. 
Peter Lee case identified a number of short-
comings in existing procedures for handling 
espionage investigations and prosecutions, 
particularly in cases where highly technical 
classified information is revealed verbally 
rather than through the transfer of docu-
ments. Communications between and within 
the Department of Justice and other Execu-
tive Branch organizations appear to have 
broken down at critical points during the 
Peter Lee case, with the result that several 
key decisions were made on the basis of in-
complete or incorrect information. Had this 
case been handled more formally and delib-
erately, with more of the critical informa-
tion being communicated in writing, the op-

portunities for misunderstandings would 
have been greatly reduced, and the chances 
of Dr. Lee receiving a long prison sentence 
commensurate with his crimes would have 
been greatly increased. Specifically, the Sub-
committee’s investigation showed that: 

The classified nuclear weapons design and 
anti-submarine warfare information that Dr. 
Lee revealed in 1985, 1997, and on other occa-
sions may have merited prosecution under 18 
USC 794, the most serious of the espionage 
statutes. 

Senior DoJ officials, including the Attor-
ney General and the Deputy Attorney Gen-
eral, were not sufficiently involved in or 
aware of the case. Principal Deputy Assist-
ant Attorney General John Keeney, the offi-
cial with final approval authority in the 
case, advised that he would not have ap-
proved the plea bargain had he known the 
trial prosecutor would ask for only a short 
period of incarceration and would charge 
only an attempt to transmit classified infor-
mation.8 

The Department of Justice’s ability to 
seek a tougher plea agreement or to pros-
ecute Dr. Lee under section 794 was ham-
pered by its failure to fully understand the 
classification level of, and the damage to na-
tional security from, Dr. Lee’s nuclear weap-
ons design revelations prior to offering him a 
plea agreement. 

DoJ failed to inform the court that Dr. Lee 
repeatedly confessed to disclosing classified 
information to the PRC in 1997, allowing the 
defense to convince the judge during sen-
tencing that the only time Dr. Lee inten-
tionally passed classified information was 
more than 13 years prior. 

DoJ did not have the DoE’s ‘‘Impact State-
ment,’’ which stated that Dr. Lee had pro-
vided significant material assistance to the 
PRC nuclear weapons program, until Feb-
ruary 1998, well after the plea agreement was 
concluded. 

The reluctance of the Department of De-
fense, and the Navy in particular, to support 
the prosecution of Dr. Lee for his anti-sub-
marine warfare revelations had an adverse 
impact on the case. 

The ambiguity of the 14 November 1997 
memorandum authored by Mr. J.G. Schuster, 
head of the Navy’s Science and Technology 
Branch, seriously undermined DoJ efforts to 
prosecute Dr. Lee. This memorandum was 
based on incomplete information, without 
knowing the details of what Dr. Lee con-
fessed to disclosing to PRC scientists. 

DoJ prematurely determined that Dr. Lee 
could not be prosecuted for the 1997 revela-
tions, and the explanation that the informa-
tion Dr. Lee revealed was already in the pub-
lic domain is contradicted by two classified 
memoranda from Lawrence Livermore Na-
tional Laboratory which show that the dis-
closures extended beyond what was publicly 
available. 

DoJ’s failure to prosecute on the 1997 dis-
closures, or at least to add them as a sepa-
rate count to the plea agreement, had a ma-
terial adverse effect on the disposition of the 
case. Coupling the 1997 disclosures with the 
1985 revelations would have demonstrated 
that Dr. Lee’s classified disclosures were not 
limited to a single incident long ago, but 
were ongoing. Obtaining a conviction on the 
1997 disclosures would not have been a fore-
gone conclusion—pushing the matter risked 
disclosing certain information that the FBI 
and the prosecutor wanted very much to pro-
tect, and the Navy was reluctant to assist in 
the prosecution—but these were not insur-
mountable obstacles. At a minimum, an ef-
fort should have been made to add a separate 
count to the plea agreement to address these 
disclosures. 

DoJ communications were confused on the 
critical question of what authority the trial 

prosecutor had with regard to a charge under 
Section 794. DoJ officials advised that the In-
ternal Security Section would have reconsid-
ered a prosecution under Section 794 if the 
plea agreement broke down,9 which was un-
known to the trial prosecutor who thought 
he could only take the watered-down plea 
bargain or get nothing at all.10 

The fact that Dr. Lee was an espionage sus-
pect while working on the Joint U.S./U.K. 
Radar Ocean Imaging project was not dis-
closed to the program’s sponsors within the 
Office of the Assistant Secretary of Defense/ 
Command, Control, Communications and In-
telligence (OASD/C3I).11 

Electronic surveillance under the Foreign 
Intelligence Surveillance Act was termi-
nated at a critical juncture in September 
1997, just when the FBI was stepping up its 
activity with regard to Dr. Lee and elec-
tronic surveillance could have yielded impor-
tant counter-intelligence information. Al-
though the listening device in Dr. Lee’s 
home had been discovered in July, thereby 
decreasing the utility of that particular de-
vice, the FBI Field Office felt strongly 
enough about the need for continued surveil-
lance to make a verbal renewal request to 
FBI Headquarters in August, but not strong-
ly enough to ensure the request was granted. 

The problems which affected this case were 
serious enough to require remedial steps. 
The Counterintelligence Reform Act of 2000 
(S.2089), which became law on 27 December 
2000 as Title VI of Public Law 106–567 (H.R. 
5630), contained a provision that will address 
many of the shortcomings in the way the 
DoJ handled this case. That provision, Sec-
tion 607, amended the Classified Information 
Procedures Act (CIPA) to require that the 
Assistant Attorney General for the Criminal 
Division and the appropriate United States 
attorney provide briefings to senior agency 
officials from the victim agency in cases in-
volving classified information. The section 
further required that these briefings occur as 
soon as practicable after the Department of 
Justice and the United States attorney con-
cerned determine that a prosecution could 
result and at such other times thereafter as 
are necessary to keep the affected agency 
fully and currently informed of the status of 
the prosecution. 

The Subcommittee’s investigation re-
vealed other problems that have not yet been 
addressed through legislation, primarily be-
cause it was not possible to reach a con-
sensus on how best to solve them. The Coun-
terintelligence Reform Act moved through 
the Judiciary Committee and the Senate Se-
lect Committee on Intelligence without a 
single vote in opposition. The Judiciary 
Committee reported the measure favorably 
on 23 May 2000 and the Intelligence Com-
mittee did the same on 20 July 2000. As the 
bill’s chief sponsor, I opted to work toward a 
consensus measure to ensure that the impor-
tant reforms we had identified during over-
sight on this case and the Dr. Wen Ho Lee 
case could be implemented in a timely fash-
ion. Rather than wait until we could work 
out acceptable language on other proposals 
arising from the Peter Lee case, I felt it 
more important to accomplish what could be 
done in the time available and address the 
more difficult matters later. I also withheld 
publication of this report during the last 
Congress so as not to inject it into the presi-
dential election. Now that the election is 
over and the 107th Congress is well under-
way, it is appropriate to release this report 
and begin working on legislation to solve the 
other problems identified by our oversight 
but upon which we were unable to achieve 
consensus. 

Specifically, I am introducing legislation 
to require victim agencies—the agencies 
whose classified information is lost—to 
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produce a written ‘‘damage statement’’ 
which specifies the level of classification of 
the material alleged to have been revealed, 
and justifies the classification level by de-
scribing the potential harm to national secu-
rity from such revelations. The legislation 
further requires the prosecution team to 
consider the ‘‘damage statement’’ before any 
final decision is made as to whether the case 
should be taken to trial or a plea bargain 
should be offered. I also strongly believe, but 
will not attempt to mandate through legisla-
tion, that key instructions from Main Jus-
tice (Internal Security Section, etc.) to the 
U.S. Attorney’s Office with responsibility for 
prosecuting the case, including charging au-
thority and plea bargain authority, should 
be in writing. These written instructions 
should be shared with the investigating 
agency or agencies and the victim agency so 
they have an opportunity for input before 
any final decisions are made. 

The findings and recommendations in-
cluded in this report are based on a review of 
more than 6,000 pages of documents from the 
FBI, the Department of Defense and its sub- 
components, the Department of Justice and 
information submitted to the court during 
the sentencing process. The Subcommittee 
conducted three open hearings, three closed 
hearings, two ‘‘on-the-record’’ Senators’ 
briefings, and numerous staff interviews, 
which resulted in hearing from more than 30 
individuals who played key roles in the con-
duct of the case. The information presented 
here is derived from unclassified documents 
and testimony, or relies upon unclassified 
extracts from classified documents. 

SUMMARY OF DR. PETER H. LEE’S ESPIONAGE 
ACTIVITIES 

Dr. Peter Lee is a naturalized U.S. citizen 
who worked for TRW Inc., a contractor to 
Lawrence Livermore National Laboratory, 
from 1973 to 1976. Dr. Lee worked at Law-
rence Livermore from 1976 to 1984, and at Los 
Alamos National Laboratory from 1984 to 
1991. He returned to TRW from 1991 until De-
cember 1997, when he was dismissed in the 
wake of his plea agreement for passing clas-
sified information to the Chinese.12 

According to his October 1997 confession to 
the FBI, Dr. Lee traveled to China from 22 
December 1984 to 19 January 1985 (while he 
was employed by Los Alamos National Lab-
oratory).13 On 9 January 1985, Dr. Lee met 
with Chen Nengkuan, a PRC scientist em-
ployed by the China Academy of Engineering 
Physics (CAEP), in a hotel room in Beijing. 
Chen told Dr. Lee that he had classified 
questions to ask, and that Dr. Lee could an-
swer just by nodding his head yes or no.14 
Chen drew a diagram of a hohlraum (a device 
in which lasers are fired at a glass globe to 
‘‘create a small nuclear detonation which is 
then studied and used in the design of nu-
clear weapons),’’ 15 and asked the classified 
questions, which Dr. Lee, by his own admis-
sion, knew were classified but answered any-
way.16 

The following day, Dr. Lee accompanied 
Chen to a hotel in Beijing where another 
group of PRC scientists was waiting. These 
scientists were also from the China Academy 
of Engineering Physics, which is ‘‘respon-
sible for all aspects of the PRC’s nuclear 
weapons program.’’ 17 Among the scientists 
Dr. Lee briefed was Yu Min, who has been 
called ‘‘the ‘Edward Teller’ of the PRC nu-
clear weapons program.’’ 18 For two hours, 
Dr. Lee answered questions and drew dia-
grams, including several hohlraums. Dr. Lee 
also ‘‘discussed problems the U.S. was having 
in its nuclear weapons testing program.’’ 19 
Dr. Lee further admitted discussing with the 
Chinese scientists at least one portion of a 
classified document he authored in 1982. Al-
though the document, titled ‘‘An Expla-

nation for the Viewing Angle Dependence of 
Temperature from Cairn Targets,’’ was sub-
sequently declassified in 1996,20 revealing its 
contents in 1985 was an illegal act that could 
be expected to provide substantial assistance 
to the Chinese from 1985 to 1996 and to harm 
U.S. national security. 

Dr. Lee again visited China, while he was 
employed by TRW, from 30 April to 22 May 
1997.21 Although Dr. Lee claimed on his trav-
el request form, and in a 25 June 1997 inter-
view with FBI Agent Gilbert Cordova, that 
the visit to China had been a pleasure trip 
for which he paid all his own expenses, the 
truth was that Dr. Lee traveled as a guest of 
the Chinese Institute of Applied Physics and 
Computational Mathematics (IAPCM), which 
is part of the China Academy of Engineering 
Physics.22 

During this May 1997 trip, Dr. Lee gave a 
lecture at the PRC Institute of Applied 
Physics and Computational Mathematics in 
Beijing. The lecture covered his work for 
TRW in support of the Radar Ocean Imaging 
Project, and was attended by nearly 30 top 
PRC scientists.23 When asked about the ap-
plicability of his work to anti-submarine 
warfare, Dr. Lee showed the scientists a sur-
face ship wake image (which he had brought 
from the U.S. to show them), drew a graph, 
explained the physics underlying his work, 
and told the Chinese where to filter the data 
within the graph to enhance the ability to 
locate the ocean wake of a vessel.24 A few 
days later, Dr. Lee gave the same lecture in 
another city, using the graphs that the Chi-
nese had saved from his first lecture and had 
brought to the second lecture for his use.25 

Upon his return from the PRC, Dr. Lee 
filled out a TRW Post-Travel Questionnaire 
in which he denied that there ‘‘were any re-
quests from Foreign Nationals for technical 
information,’’ and denied that there were 
any attempts to persuade him to reveal or 
discuss classified information.26 

On 5 August and 14 August 1997, Peter Lee 
was interviewed by FBI agents at a Santa 
Barbara, California, hotel. During these 
interviews, Dr. Lee admitted that he had lied 
on his travel form about the purpose of his 
trip to China in May, and that he had lied 
about receiving requests for technical infor-
mation. However, he continued to insist that 
he had paid for the trip to the PRC with his 
own money.27 

After the two FBI interviews, Dr. Lee con-
tacted a Chinese official named Gou Hong by 
e- mail on 25 August 1997, and requested that 
Gou provide Lee with receipts indicating 
that Lee had paid for the trip to the PRC, 
that the receipts contain the names of Lee 
and his wife in English, and that they show 
that Lee paid cash for the trip.28 On 3 Sep-
tember 1997, Dr. Lee provided the FBI with 
copies of hotel and airline receipts for the 
May 1997 trip which stated that Lee had paid 
for the trip in cash. Based on a review of e- 
mail transmissions and telephone conversa-
tions between Lee and Gou, however, the FBI 
concluded that these receipts were false.29 

On 7 October 1997, Dr. Lee was interviewed 
and polygraphed by the FBI. The polygraph 
examiner believed that Lee showed deception 
when he answered ‘‘no’’ to the following 
questions: (A) Have you ever deliberately 
been involved in espionage against the 
United States? (B) Have you ever provided 
classified information to persons unauthor-
ized to receive it? (C) Have you deliberately 
withheld any contacts with any non-U.S. in-
telligence service from the FBI? 30 After 
being told that he had failed the polygraph 
on these questions, Dr. Lee made a 
videotaped confession in which he admitted 
‘‘having passed classified national defense 
information to the PRC twice in 1985, and to 
lying on his post-travel questionnaire in 
1997.’’ 31 

During this same interview, Dr. Lee also 
repeatedly confessed that he intentionally 
revealed classified information during his 
1997 anti-submarine lectures in China. Dr. 
Lee was not prosecuted for these revelations, 
and the judge was not adequately informed 
of these admissions at sentencing. 

On 8 December 1997, Dr. Lee pleaded guilty 
to a two count information that he violated: 
(1) 18 USC 793(d)—Attempt to communicate 
national defense information to a person not 
entitled to receive it, and (2) 18 USC 1001— 
False statement to a government agency.32 
According to the press release from the of-
fice of U.S. Attorney Nora Manella, Dr. Lee 
‘‘admitted that he knew the information was 
classified, and that by transmitting the in-
formation he intended to help the Chi-
nese.’’ 33 The offenses to which Lee pleaded 
guilty could have resulted in a maximum 
sentence of 15 years in federal prison and a 
fine of $250,000. Under the terms of the agree-
ment, the Government asked for a ‘‘short pe-
riod of incarceration,’’ a formulation that 
was negotiated by the trial attorney and ap-
proved by Mr. John Dion in the Internal Se-
curity Section, but was not approved by 
Principal Deputy Assistant Attorney Gen-
eral Keeney, the DoJ official with final au-
thority, who advised the Subcommittee that 
he would not have approved the plea agree-
ment had he known that it would request 
only a short period of incarceration as an 
opening position.34 

On 26 March 1998, Dr. Lee was sentenced by 
U.S. District Court Judge Terry Hatter to 
one year in a community corrections facil-
ity, three years of probation, 3,000 hours of 
community service, and a $20,000 fine. The 
sentence was based upon a sealed plea agree-
ment from 8 December 1997.35 The plea agree-
ment and other key documents in the case 
were unsealed at the request of the Sub-
committee in late 1999.36 

Every DoJ official interviewed by the Sub-
committee expected Dr. Lee to receive jail 
time, during which they planned to seek his 
further cooperation. When he received no jail 
time, all leverage was lost by the govern-
ment. 
Analysis of the Nuclear Weapons Design Rev-

elations 
The importance of Dr. Lee’s 1985 disclo-

sures is highlighted by the 17 February 1998 
‘‘Impact Statement’’ from the Department of 
Energy which concludes that: 

‘‘the [Inertial Confinement Fusion] data 
provided by Dr. Lee was of significant mate-
rial assistance to the PRC in their nuclear 
weapons development program. . . . For that 
reason, this analysis indicates that Dr. Lee’s 
activities have directly enhanced the PRC 
nuclear weapons program to the detriment of 
U.S. national security.’’ 37 

The ‘‘Impact Statement’’ further notes 
that ‘‘the ICF Program, when developed in 
conjunction with an already existing nuclear 
program, could assist in the design of more 
sophisticated nuclear weapons.’’ 38 

The trial attorney wanted to prosecute 
under Section 794 for the 1985 revelations, 
but was overruled by Main Justice as well as 
his supervising attorney.39 In his 12 April 
2000 written statement to the Subcommittee, 
the Internal Security Section (ISS) line at-
torney with primary responsibility for the 
Peter Lee case, explained why he did not feel 
it appropriate to pursue a 794 charge on the 
1985 disclosures. 

‘‘In my estimation, both then and now, the 
sole weakness in the case was the question-
able significance of the information Lee 
compromised, both in 1985 and in 1997. As to 
Lee’s 1985 disclosure, I knew, for instance, 
that the Department had never prosecuted a 
case under 794 where the compromised infor-
mation, as in the case of Lee’s 1985 disclo-
sure, had been declassified prior to the crime 
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being discovered. Let me emphasize this: the 
information Lee admitted disclosing in 1985 
had been declassified.’’ 40 

This analysis may be correct as far as it 
goes, but there were other factors and issues 
that should have been considered. Dr. Lee’s 
confession, though carefully crafted to limit 
his exposure, simply confirmed much, but 
not all, of what the FBI already knew about 
his espionage activities. The FBI knew well 
before they confronted Dr. Lee that he had 
likely been compromising anti-submarine in-
formation since the early 1990s,41 and that in 
the early 1980s Dr. Lee had allegedly given 
the Chinese classified information that 
greatly assisted their nuclear weapons pro-
gram.42 One scientist the FBI consulted in 
trying to evaluate the extent of Dr. Lee’s 
revelations said, ‘‘It seems likely that Peter 
Lee at least partially compromised every 
project, classified or unclassified, he was in-
volved with at Livermore, [Los Alamos Na-
tional Laboratory], and TRW.’’ 43 

At a later stage of the proceeding, Dr. Lee 
admitted that he had given the PRC sci-
entists additional information which had not 
been declassified. Had the Internal Security 
Section awaited fuller development of the 
facts, it might not have declined prosecution 
under 794 on grounds of subsequent declas-
sification. The Government would have been 
able to corroborate Dr. Lee’s confession and 
to prove that he had done more than he con-
fessed to. As the prosecuting attorney noted 
during his 5 April 2000 appearance before the 
Subcommittee, ‘‘. . . in the many cases I had 
with a cooperating defendant or a defendant 
who pled guilty who was debriefed, I never 
had the kind of information to corroborate 
what was said as I did in this case.’’ 44 

The ISS line attorney’s statement regard-
ing the ‘‘questionable significance of the in-
formation Lee compromised’’ in 1985 is flatly 
contradicted by the DoE ‘‘Impact State-
ment’’ of 17 February 1998 which states that 
Dr. Lee did serious harm to U.S. national se-
curity. Had the ISS line attorney waited for 
the experts to evaluate the case, he would 
have known that a 794 charge should be 
given much greater consideration than it 
got. 

During testimony before the Sub-
committee, the ISS line attorney who han-
dled the case stated that it would have been 
impractical to wait for a damage assessment 
which, in his experience, normally takes 
more than a year. In fact, however, there 
were two assessments available within less 
than 90 days of the start of plea negotiations. 
Dr. Thomas Cook’s ‘‘Declaration of Tech-
nical Damage to United States National Se-
curity Assessed in Support of United States 
v. Peter Hoong-Yee Lee’’ was available in 
February 1998, as was the Department of En-
ergy ‘‘Impact Statement.’’ 

The Government had spent six years and 
considerable amounts of money inves-
tigating Dr. Lee’s espionage activities, had 
obtained a confession that substantiated 
much of the information it already had from 
other sources, and had not charged Dr. Lee 
with a crime and therefore did not have a 
speedy trial issue to contend with. Con-
sequently, there was no reason why the Gov-
ernment could not wait for a complete anal-
ysis by competent experts of Dr. Lee’s espio-
nage activities. The failure to obtain such an 
analysis prior to entering a plea agreement 
seriously undermined the Government’s abil-
ity to prosecute Dr. Lee under section 794, 
and was a major factor in the unsatisfactory 
disposition of the case. 

In his testimony before the Subcommittee 
on 12 April 2000, the ISS line attorney who 
handled the Lee case further argued that the 
Government would have had a hard time 
proving that the classified nuclear weapons 
design information that Dr. Lee provided to 

the Chinese was related to the national de-
fense, an element of proof that would have 
been necessary to sustain a charge under 18 
USC 794. In response to a question from Sen-
ator Sessions, the attorney said that the in-
formation Dr. Lee revealed in 1985 ‘‘was clas-
sified SECRET, but I’m not sure it would 
have been ultimately found to be national 
defense information at the time he com-
promised it.’’ 

When pressed by Senator Sessions to ex-
plain how nuclear weapons design informa-
tion could be deemed not related to the na-
tional defense, the attorney referred to the 
Supreme Court’s opinion in Gorin v. United 
States.46 Any reliance on the Gorin decision 
in the context of the Peter Lee case is mis-
placed. The Gorin case was decided in Janu-
ary 1941, well before the advent of nuclear 
weapons. The Court’s opinion, written by 
Justice Reed, makes clear that the informa-
tion in the Lee case would have been found 
to be ‘‘national defense information.’’ In the 
words of the Court: 

‘‘National defense, the Government main-
tains, ‘‘is a generic concept of broad con-
notations, referring to the military and 
naval establishments and the related activi-
ties of national preparedness.’’ We agree that 
the words ‘‘national defense’’ in the Espio-
nage Act carry that meaning.’’ 47 

When the Supreme Court held, as it did in 
Gorin, that reports ‘‘as to the movements of 
fishing boats, suspected of espionage and as 
to the taking of photographs of American 
war vessels’’ 48 constituted national defense 
information, there can be no doubt that nu-
clear weapons design information would be 
encompassed by the term. 

The DoJ attorney also cited the decision of 
the Second Circuit Court of Appeals in 
United States v. Heine.49 That case has no 
applicability to this matter since all the in-
formation given to a German automobile 
corporation was publicly available at the 
time of disclosure.50 

During the sentencing hearing, Dr. Lee’s 
lawyer, Mr. James Henderson, tried to down-
play the significance of the 1985 revelations 
through character witnesses who claimed 
that the disclosures were not related to nu-
clear weapons but to energy production.51 
These witnesses did not have access to the 
text or tape of Dr. Lee’s confession which de-
tailed the extent of his revelations.52 Dr. 
Cook and the authors of the 17 February 1998 
DoE ‘‘Impact Statement’’ had access to Dr. 
Lee’s confession and were in a position to 
evaluate the extent of damage and of the es-
pionage. In view of these facts it was sur-
prising that the ISS attorney advanced the 
argument: 

‘‘that Lee could claim that he made the 
disclosures to encourage China not to con-
duct nuclear weapons tests in the field, and 
he would likely be supported by internal 
Government documents or even testimony of 
former U.S. Government or Livermore offi-
cials that that was actually one of the rea-
sons the U.S. Government declassified the 
information beginning in 1990. 

‘‘In other words, Lee would have been able 
to credibly argue that his actions were in the 
national interest.’’ 53 

Any claim by Dr. Lee that his actions were 
in the national interest would be totally un-
founded. Individual scientists do not have 
the latitude to make determinations—during 
the course of lectures in Beijing hotel 
rooms—as to whether or not it is in the na-
tional interest to help the Chinese develop 
more sophisticated nuclear weapons. 

The prosecuting attorney made this very 
point at the sentencing hearing when he 
said, ‘‘It is not up to the whim of an indi-
vidual scientist to determine if something is 
classified. . . . This is one of the nation’s top 
scientists from one of the nation’s top re-

search nuclear weapons facilities giving a 
two hour lecture regarding classified infor-
mation to the top nuclear scientists of 
China.’’ 54 

Dr. Lee very likely could have been pros-
ecuted under 18 USC 794, the harshest of the 
espionage statutes, for his nuclear weapons 
design revelations. As Senator Sessions said 
at the Subcommittee’s 5 April 2000 hearing: 

‘‘I don’t think [the prosecuting attorney] 
would have had a problem getting a convic-
tion on that. [Dr. Lee] confessed to it, num-
ber one. Number two, I don’t think any jury 
is going to believe that he was there for his 
health and a casual conversation to have two 
different meetings in Beijing hotel rooms 
with top Chinese scientists. There is no busi-
ness for that, and anyone with common 
sense would understand it.’’ 55 

In the context of the prosecuting attor-
ney’s efforts to proceed under 794 and Sen-
ator Sessions’ strongly expressed views, 
there is a strong argument that a 794 pros-
ecution should have been brought. 
Internal DoJ Mis-communication and a Lack of 

High Level Supervision 
Unfortunately, the case never went to 

trial. By late November 1997, the Internal Se-
curity Section attorney had completed his 
analysis of the case, concluding that Dr. Lee 
should be offered a plea under 18 USC 793 or 
section 224(b) of the Atomic Energy Act of 
1954 for the 1985 compromise, in combination 
with a charge under section 1001 for the false 
statements on his travel form.56 When it be-
came apparent that ‘‘Lee was balking at a 
plea with a potential 10-year exposure for the 
1985 incident,’’ the attorney recommended to 
Mr. Dion that ‘‘although the section 794 case 
for that incident in 1985 had problems, it was 
sufficiently robust that we could ethically 
use it as leverage.’’ 57 Mr. Dion testified that 
he called the prosecuting attorney and au-
thorized him to: 

‘‘seek a plea of guilty by Lee to a violation 
of 18 USC Section 793(d) for his 1985 disclo-
sures and to a violation of the false state-
ment statute, 18 USC Section 1001. As such a 
plea would require Lee to waive the 10-year 
statute of limitations, [the prosecuting at-
torney] was authorized to advise counsel 
that no final decision had been made as to 
the prospect of charging Lee with a violation 
of Section 794.’’ 58 

The prosecutor, who was emphatic in his 
testimony that his instructions were to ac-
cept a plea under 793 and 1001, or nothing,59 
obtained a plea on both counts, but had to 
concede to only a ‘‘short period of incarcer-
ation’’ to secure Dr. Lee’s agreement.60 Prin-
cipal Deputy Assistant Attorney General 
John Keeney told the Subcommittee that, 
‘‘. . . I was not aware, so far as I recall, that 
it would call for only a short period of incar-
ceration or would charge only an attempted 
793 charge. Had this been our opening posi-
tion in plea negotiations, I doubt that I 
would have approved it, particularly, the 
‘short period of incarceration.’ ’’ 61 He then 
tried to justify DoJ’s handling of the case by 
saying that ‘‘this was the best that could be 
hoped for given the sentencing practices of 
the courts in the Central District of Cali-
fornia.’’ 62 

Had Dr. Lee cooperated, as he was required 
to do under the plea agreement, it might 
have been possible to achieve an acceptable 
disposition in the case even with the weak 
plea agreement. Had Dr. Lee told the whole 
truth and provided whatever counter-intel-
ligence information he knew, that would 
mitigate the need to punish him with a long 
sentence. It might have been acceptable to 
balance counterintelligence information 
gained from a cooperating defendant against 
the need to punish wrongdoing. However, 
there is no benefit in accepting a plea con-
tingent upon the defendant’s cooperation 
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and then not getting that cooperation. Dr. 
Lee did not live up to his obligation to be 
truthful. The ‘‘Position with Respect to Sen-
tencing Factors’’ that the Government sub-
mitted to the court acknowledged ‘‘concerns 
that defendant has still not been completely 
forthcoming about the nature, quality and 
extent of his improper contacts with sci-
entists of the PRC.’’ 63 Dr. Lee’s lack of co-
operation was further highlighted in the 
February 1998 DoE ‘‘Impact Statement’’ 
where the authors note that: 

‘‘[W]e do not believe that Dr. Lee has been 
fully cooperative in identifying or describing 
other classified information he may have 
compromised. We believe that Dr. Lee con-
fessed to compromising selected classified 
information in the hope his other, more dam-
aging activities would not be discovered or 
fully investigated.’’ 64 

On 26 February 1998, Dr. Lee failed an FBI- 
administered polygraph where he was asked 
whether he had lied to the FBI since his last 
polygraph examination regarding passing 
classified information.65 When interviewed 
by DoE scientists in March 1998, Dr. Lee 
again failed to cooperate fully. As Dr. Thom-
as Cook pointed out during his testimony be-
fore the Subcommittee on 29 March 2000, 
when asked questions about what he had 
done, Dr. Lee ‘‘repeatedly denied any knowl-
edge or any interest in classified programs 
and publications. He was, however, the au-
thor and/or the technical editor of some of 
these publications which he denied knowl-
edge of.’’ 66 In view of these repeated lies and 
lack of cooperation, there should be no doubt 
that Dr. Lee did not comply with the terms 
of the plea agreement, and the Government 
could have successfully sought to breach it. 

When asked by Senator Specter why he did 
not breach the plea agreement in view of this 
lack of cooperation, the prosecuting attor-
ney explained that he could not abrogate the 
deal because he had nothing to fall back on,67 
and because doing so risked exposing ex-
tremely sensitive classified information he 
had been instructed to protect.68 The pros-
ecutor advised that he was told that if there 
was a risk of certain evidence coming out, he 
would have to drop the case. As the case un-
folded, however, there was no risk of that 
evidence being disclosed. In the absence of 
any problem as to disclosure of the sensitive 
information, and had the prosecutor known 
he could have, or at least might have been 
able to proceed with the 794 prosecution, 
then the better course would have been to 
have abrogated the plea agreement on the 
basis of Peter Lee’s failure to cooperate 
which could have been established without 
disclosing any classified information. 

Due to the significance of the sensitive in-
formation about which the prosecutor was 
concerned, and the restrictions it placed on 
the prosecution of the case, it is troubling 
that at no time during the course of the Sub-
committee’s review of the case did Mr. Dion 
or anyone else from DoJ ever brief Congress 
about the information until after the pros-
ecuting attorney raised the subject in the 
context of explaining why he had not sought 
to abrogate the plea agreement. The Classi-
fied Information Procedures Act (CIPA) spe-
cifically provides procedures whereby the 
Government can deal with the risks of expos-
ing such information, even to the extent of 
permitting the Attorney General to decline 
prosecution if the risk of exposing classified 
information is too high. There is no evidence 
that the Department of Justice formally 
considered this sensitive information in the 
CIPA context. 

The prosecutor’s understanding of his lim-
ited authority was caused by a breakdown of 
communications. As he understood his au-
thority, since Dr. Lee had waived the statute 
of limitations on the 793 count to accept the 

plea, breaching the plea would leave the Gov-
ernment with only the 1001 count, which was 
also in the plea. Therefore, the prosecutor 
felt he had to stick with the plea agreement 
because it was that or nothing.69 Even 
though the prosecutor knew Dr. Lee was 
lying and was not cooperating, he felt he 
could not abrogate the plea agreement be-
cause he thought he could not charge Dr. Lee 
under Section 794 due to constraints imposed 
by the Internal Security Section at Main 
Justice. 

Mr. Dion conceded at the Subcommittee’s 
12 April 2000 hearing that he did not recall 
discussing with the prosecuting attorney 
that he (Dion) might reconsider a 794 pros-
ecution if the proposed plea agreement fell 
through: 

Senator SPECTER: You say no final decision 
had been made . . . as to whether he would 
be charged with 794? 

Mr. DION: That’s correct, sir. . . . 
Senator SPECTER: . . . Mr. Dion, when you 

say no decision had been made and I inter-
rupted you at that point as to what would 
happen if the plea bargain broke down, [the 
prosecuting attorney] testified very em-
phatically that he wanted to proceed with 
794 but was told that all he could do was do 
the best he could under the authorized plea 
bargain, so that is why he proceeded as he 
did, asking for only a short period of incar-
ceration and not taking action when Dr. Lee 
lied on his polygraph and did not give fur-
ther answers. But are you suggesting, if that 
plea bargain had broken down, that you 
might have reconsidered and authorized a 794 
prosecution? 

Mr. DION: We definitely would have recon-
sidered our course of action, sir. 

Senator SPECTER: Well, did you tell [the 
prosecutor] that? 

Mr. DION: I don’t recall specifically if we 
discussed that or not. We did discuss that no 
final decision had been made on the 794 and 
that he should proceed with plea negotia-
tions on that basis.70 

In the face of the prosecuting attorney’s 
testimony that he was authorized only to 
take the weak plea agreement or nothing, it 
seems clear that he was correct on what au-
thority was communicated to him. 

The prosecuting attorney was not the only 
one who did not understand the Internal Se-
curity Section’s position with regard to a 
charge under Section 794. An FBI e-mail of 25 
November 1997, from an attorney in the Na-
tional Security Law Unit, to an FBI Super-
visory Special Agent in the National Secu-
rity Division, noted in relevant part that 
‘‘According to [the FBI Supervisory Special 
Agent], ISS/Dion said that if [Dr. Lee] 
doesn’t accept the plea proffer, then he gets 
charged with 18 USC 794, the heftier charge.’’ 

The Secretary of Defense was told the 
same thing. On 26 November 1997, Colonel 
Dan Baur prepared a memorandum for the 
Secretary of Defense and the Deputy Sec-
retary of Defense, in which he relayed infor-
mation on the case he had received from the 
FBI. Colonel Baur’s memo stated that DoJ 
had granted the U.S. Attorney authority to 
offer to let Lee plead guilty under 18 USC 793 
and 18 USC 1001 to avoid being charged under 
Section 794.72 Furthermore, the memo noted 
that ‘‘should Lee decline the offer, the U.S. 
Attorney will seek an indictment against 
him for violation of Section 794.’’ When read 
relevant portions of these communications 
at the Subcommittee’s 12 April 2000 hearing, 
however, Mr. John Dion stated that they 
were incorrect.73 Clearly there was a mis- 
communication on this very important issue, 
both within the Department of Justice and 
between DoJ and DoD. 

It is surprising and disturbing that a crit-
ical piece of information in the case exactly 

what the Assistant U.S. Attorney was au-
thorized to do and under what terms he was 
authorized to do it could be subject to such 
differing interpretations and understandings. 
In an effort to understand how such a funda-
mental point could be misunderstood, the 
Subcommittee traced the information that 
appeared in Colonel Baur’s memo to Sec-
retary Cohen back to its origins. It appears 
that Mr. Dion spoke to the prosecutor, who 
then spoke to the Los Angles case Agents. 
Sometime thereafter, the FBI Supervisory 
Special Agent in Los Angles was briefed by 
one of the two case agents, or by both. One 
of these agents relayed the information to 
the attorney in National Security Law Unit, 
who passed it on to the FBIHQ Supervisory 
Special Agent, for subsequent relay to Colo-
nel Baur. Whatever the actual path of the in-
formation—and wherever the mis-commu-
nication was introduced—it is clear that the 
information did not pass, as one might ex-
pect, from the Internal Security Section to 
the Department of Defense. The ISS line at-
torney handling the case testified that he 
never spoke to anyone in DoD about the plea 
discussions. As a consequence of this failure 
to communicate, the victim agency and offi-
cials within the Department of Justice were 
acting without a clear understanding of the 
actual decisions that had been made. 

It is obvious that the case would have ben-
efitted from more direct supervision by high 
level Justice Department officials, which 
would have likely reduced the confusion 
within the Department of Justice and be-
tween DoJ and the Department of Defense. 
Attorney General Reno was provided with 
three ‘‘Urgent Reports’’ informing her of ‘‘(1) 
Peter Lee’s admission on October 7, 1997, (2) 
his entry of a guilty plea on December 9, 
1997, and (3) the court’s imposition of sen-
tence on March 26, 1998.’’ 75 On 31 October 
1997, as required by law, she also signed the 
document authorizing the use of FISA-de-
rived information for law-enforcement pur-
poses. She was not otherwise involved in the 
case, leaving the matter to subordinates. 
The Deputy Attorney General, Mr. Holder, 
was also uninvolved in the case. 

Mr. John Dion was the supervisory attor-
ney in the Internal Security Section, but one 
of his subordinates made the substantive de-
cisions in this case. When questioned about 
allegations that Dr. Lee’s revelations ex-
tended beyond what he confessed to, for ex-
ample, Mr. Dion deferred, saying that one of 
his subordinate attorneys was ‘‘more di-
rectly familiar with that information than I 
am. . . .’’ 76 More direct supervision by key 
DoJ personnel may have ensured a better 
outcome in this important espionage case. 
Analysis of the Anti-Submarine Warfare Revela-

tions 
It also appears that Dr. Lee should have 

been prosecuted in relation to the informa-
tion he revealed in his May 11, 1997 briefing 
of Chinese scientists. Charges should have 
been filed under Section 794(a) which applies 
to ‘‘any other major weapons system or 
major element of defense strategy.’’ The U.S. 
nuclear submarine fleet, which comprises 
one leg of the nation’s strategic triad, would 
qualify as a major weapons system. The po-
tential harm from Dr. Lee’s 1997 revelations 
was described by the Cox Committee Report: 

‘‘Lee admitted to the FBI that, in 1997, he 
passed to PRC weapons scientists classified 
research into the detection of enemy sub-
marines under water. This research, if suc-
cessfully completed, could enable the PLA to 
threaten previously invulnerable U.S. nu-
clear submarines.’’ 77 

To determine whether or not the informa-
tion Dr. Lee revealed would qualify for pros-
ecution under section 794, the Government 
first needed to get an assessment of that in-
formation. On 14 October 1997, the Assistant 
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U.S. Attorney handling the case in Los An-
geles contacted a representative of the De-
fense Criminal Investigative Service. He was 
referred to Dr. Donna Kulla in the Intel-
ligence Systems Support Office where she 
dealt with the Radar Ocean Imaging (ROI) 
project on which Peter Lee worked. Dr. 
Kulla informed the prosecuting attorney 
that the information that Dr. Lee had re-
vealed was classified CONFIDENTIAL.78 

In mid-October, the FBI also contacted Dr. 
Richard Twogood, of Lawrence Livermore 
National Laboratory (LLNL), and asked for 
his opinion on the level of classification of 
Dr. Lee’s revelations. Dr. Twogood was the 
Deputy Associate Director for Electronics 
Engineering at LLNL, and from 1988 until 
1996 had been the Program Leader for the 
Imaging and Detection Program at LLNL. 
The Joint U.S./U.K. Radar Ocean Imaging 
Program, for which Dr. Twogood was the 
Technical Program Leader from 1990 through 
1995, was the single largest component of 
LLNL’s Imaging and Detection Program, and 
it was the one where Dr. Peter Lee worked 
and where he would have had access at the 
DoD SECRET level to the important discov-
eries and significant advances in the devel-
opment of methods to detect submarine sig-
natures with remote sensing radars.79 

Dr. Twogood is an authorized derivative 
classifier, which means that he can make ap-
propriate judgements about classification 
based on guidance written by others. Al-
though the Navy had primary jurisdiction 
over the anti-submarine warfare information 
that Dr. Lee revealed to the Chinese, Dr. 
Twogood had personally written some of the 
classification guidance being used in the 
Joint U.S./U.K. program, and was therefore 
familiar with the importance of the informa-
tion. When he reviewed the videotaped con-
fession on 15 October 1997, Dr. Twogood noted 
that Dr. Lee himself admitted that he had 
passed CONFIDENTIAL information. Fur-
thermore, Dr. Twogood informed the FBI 
that the information was at least CON-
FIDENTIAL and likely DoD SECRET. More 
importantly, in Dr. Twogood’s view, Dr. 
Lee’s disclosures went right to the heart of 
the most significant technical achievement 
of the U.S./U.K. program up until 1995.80 

The prosecuting attorney was concerned 
that Dr. Twogood’s position could be said to 
have evolved, from saying it was CONFIDEN-
TIAL when first asked, to the later position 
that the information was SECRET. The pros-
ecutor was also aware that the defense would 
be able to find competent scientists who 
would take a different view about the level 
of classification due to the similarity of 
some of the information to what was already 
in the public domain. These are legitimate 
concerns, but are not outside the realm of 
what prosecutors contend with in all espio-
nage cases. They are, by no means, sufficient 
to justify not going forward with the pros-
ecution. 

On 28 October 1997, the ISS attorney han-
dling the case attended a meeting with DoD 
officials for the purpose of determining 
whether there was publicly available infor-
mation that could undermine an espionage 
prosecution for the 1997 compromise.81 At the 
meeting, the DoJ attorney provided DoD of-
ficials with the draft Cordova affidavit, and 
made them aware that the confession had 
been videotaped, but he did not provide cop-
ies of the tapes and no DoD officials asked 
for them.82 When asked about why he had not 
provided copies of the tapes to DoD per-
sonnel, the ISS attorney replied: 

‘‘Because at that point, at the initial meet-
ing, the purpose was not to get a final classi-
fication determination or even a preliminary 
classification determination on this informa-
tion. It was only to find out one of two 
things: what publicly available information 

might be out there that could potentially 
compromise a Section 794 prosecution on the 
1997 compromise, and what could we say 
about the program generally, as we have 
here today, in an open trial setting.’’ 83 

By 3 November 1997, the Department of De-
fense had compiled an extensive list of pub-
licly available information on the topic of 
radar ocean imaging and provided it to the 
Internal Security Section. Among the docu-
ments was a printout from a LLNL website 
titled ‘‘Radar Ocean Imaging,’’ and prepared 
remarks that Dr. Twogood had presented in 
open session before the House Armed Serv-
ices Committee in April 1994. Both of these 
documents contained general information 
about the use of radars to detect sub-
marines.84 Based on his assessment of these 
documents, the ISS attorney concluded that 
Dr. Lee could not be prosecuted under sec-
tion 794 for the 1997 compromise. As he put it 
in his 12 April 2000 appearance before the 
Subcommittee: 

‘‘The Web site and Dr. Twogood’s testi-
mony, coupled with the fact that the under-
lying 1995 document was only classified 
under a mosaic theory, convinced me that 
there was no section 794 case on the 1997 
compromise. In my opinion, Senators, it was 
not even a close call.’’85 

The ISS line attorney was wrong in con-
cluding that the information was already 
publicly available.86 Subsequent analysis 
showed that Dr. Lee’s anti-submarine war-
fare revelations extended beyond what was 
in the public domain and therefore remained 
classified. 

On 10 November 1997, in response to a 30 
October request from the prosecuting attor-
ney, Lawrence Livermore employee Al 
Heiman provided an FBI Special Agent with 
a copy of the Security Plan covering the de-
tection results in the U.K./U.S. Radar Ocean 
Imaging program. The enclosed memo-
randum from Dr. Twogood described the 
classification guidelines established for the 
program. Paragraph 3 of Appendix A of the 
classification guideline—indicating that 
‘‘processing techniques which, when applied 
to unclassified or classified data, yield a sig-
nificant enhancement in signature detect-
ability which might apply to the submarine 
case’’ should be classified SECRET—was di-
rectly applicable to the information that Dr. 
Lee revealed to the Chinese.87 

On 14 November 1997, Mr. John G. 
Schuster, Jr., wrote the following memo-
randum for Navy Captain Earl Dewispelaere: 

‘‘The signal analysis techniques briefed by 
the subject are UNCLASSIFIED when ap-
plied to environmental data and they have 
been presented and published in several un-
classified forums. Any application of the 
technique to submarine wake signatures, 
however, would be classified at the SECRET 
level, as called out in current classification 
guides. 

‘‘The material that was briefed appears to 
have been extracted from a CONFIDENTIAL 
document. This classification was applied 
based on concern that the document, taken 
as a whole, might suggest a submarine appli-
cation even though it was not explicitly 
stated. Given that the CONFIDENTIAL clas-
sification cannot be explicitly supported by 
the classification guides and that material 
similar to that briefed by the subject has 
been discussed in unclassified briefings and 
publications, it is difficult to make a case 
that significant damage has occurred. Fur-
ther, bringing attention to our sensitivity 
concerning this subject in a public forum 
could cause more damage to national secu-
rity than the original disclosure. 

‘‘Based on the above, it is recommended 
that the disclosure of this material should 
not be considered as the sole or primary 
basis for further legal action.’’ 88 

On 19 November 1997, the Schuster memo-
randum was sent to Mr. Dion from Navy 
General Counsel Steven S. Honigman, who 
stated that he and the Vice Chief of Naval 
Operations concurred with Mr. Schuster’s 
conclusions. The Schuster memo has been 
described by various DoJ officials as a ‘‘body 
blow’’ to the prosecution because of their 
view that it might be ‘‘Brady material’’ or in 
some way exculpatory as to Dr. Lee. At min-
imum, it seriously complicated DoJ’s case. 

The ambiguous Schuster memorandum was 
apparently designed to later enable the Navy 
to take virtually any position: the signal 
analysis techniques are unclassified; they 
could be classified SECRET; the material 
was extracted from a CONFIDENTIAL docu-
ment; significant damage may not be prov-
able; bringing the issue to a public forum 
could damage national security; avoid legal 
action. When Mr. Schuster was questioned 
by the Subcommittee, he was unable to ex-
plain why the memo was written as it was or 
what it meant. The most charitable view of 
the Schuster memo is that it was misleading 
and should never have been written. 

The Schuster memo was based on incom-
plete information since neither Mr. Schuster 
nor any other Navy or DoD personnel re-
viewed the video or audio tapes of Dr. Lee’s 
confession. When that confession was re-
viewed at the Subcommittee’s request, Mr. 
Schuster, along with Dr. Donna Kulla and 
Wayne Wilson, signed a memorandum dated 
9 March 2000 stating that Dr. Lee’s disclo-
sures should have been classified CON-
FIDENTIAL. 

Two additional memoranda were made 
available to the Department of Justice re-
garding Dr. Lee’s 1997 disclosures, but were 
apparently insufficient to change the view of 
the ISS line attorney handling the case. A 
classified 17 November 1997 memorandum, 
referencing a conversation with Dr. 
Twogood, stated that, contrary to Mr. 
Schuster’s opinion, what Dr. Lee revealed to 
the Chinese in 1997 should be considered SE-
CRET. The memo provides substantial tech-
nical detail to make the case that Mr. 
Schuster was incorrect in his analysis. Law-
rence Livermore followed up with another 
classified memorandum on 21 November 1997, 
citing the opinions of both Dr. Twogood and 
Mr. Jim Brase, who was also knowledgeable 
of the Radar Ocean Imaging project. Most 
importantly, these memoranda explain, in 
considerable scientific detail, how the infor-
mation Dr. Lee provided to the Chinese dif-
fered in ways that made it classified from 
what had been on the LLNL Web site, in Dr. 
Lee’s 1995 article, and in Dr. Twogood’s April 
1994 House Armed Services Committee testi-
mony. 

When questioned at a Subcommittee hear-
ing on 29 March 2000, Mr. Schuster conceded 
that Dr. Twogood was the person to accu-
rately evaluate Dr. Lee’s disclosures: 

Senator SPECTER: Dr. Twogood testified 
that [Dr. Lee] gave away the heart, the core 
. . . of the information. Would you disagree 
with that? 

Mr. SCHUSTER: He was talking about the 
information in the program. That is not my 
program and I don’t know that I could speak 
to the heart or core of that program. 

Senator SPECTER: So that is beyond the 
purview of your expertise or knowledge? 

Mr. SCHUSTER: Yes, sir, relative to the pro-
gram. 

Senator SPECTER: So based on your knowl-
edge, you wouldn’t have a basis for dis-
agreeing with what Dr. Twogood said? 

Mr. SCHUSTER: Not in that sense. I couldn’t 
comment.89 

Mr. Schuster sought to explain his 14 No-
vember 1997 memo by saying that it was his 
intent to give his assessment to Captain 
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Dewispeleare and not to the Department of 
Justice.90 

Mr. Schuster testified that he never talked 
to anyone in the Department of Justice and 
had never been briefed as to how sensitive 
Navy and DoD information could be pro-
tected by the Classified Information Proce-
dures Act.91 This is in contrast to the pros-
ecuting attorney, who testified, ‘‘We assured 
the Navy that we could very confidently pro-
tect any classified information primarily be-
cause it was my analysis that the stuff was 
less classified, less dangerous.’’ 92 

On 21 May 1999, the Navy again weighed in 
on the subject, writing to the Cox Com-
mittee to assert that ‘‘the draft report 
mischaracterizes the substance and signifi-
cance of the disclosure made by Lee during 
his trip to Beijing in 1997.’’ 93 The letter fur-
ther takes issue with the Cox Committee Re-
port draft for creating the: 

‘‘erroneous impression that the technology 
Lee discussed during his 1997 Beijing trip was 
highly sensitive and previously unknown, 
and that his disclosure to the PRC caused 
grave harm to the national security, imper-
iling our submarine forces. In the considered 
judgement of the Navy, fortunately that is 
not the case.’’ 94 

When questioned about this letter, Mr. 
Preston had no facts to support his disagree-
ment with the conclusions of the Cox Com-
mittee Report. He conceded that none of the 
individuals who had been involved in re-
sponding to the Cox Committee Report had 
ever had access to the tapes or transcripts of 
Dr. Lee’s confession, had made no effort to 
obtain them, and therefore did not know the 
full extent of what he revealed.95 
FISA Issues 

The loss of electronic surveillance on Dr. 
Lee occurred at a critical juncture that may 
have seriously hampered the Government’s 
ability to collect important counter-intel-
ligence information. When the Foreign Intel-
ligence Surveillance Act (FISA) court order 
expired on 3 September 1997, it was not re-
newed. The FBI stated during testimony on 
29 March 2000 that the FISA had not been re-
newed for several reasons, including con-
cerns within the DoJ’s Office of Intelligence 
Policy and Review (OIPR) that the informa-
tion on Dr. Lee was ‘‘too stale,’’ 96 but OIPR 
disagrees with the FBI’s characterization of 
what happened.97 In view of the disagreement 
as to what actually happened with the FISA 
request, it is only possible to conclude that 
the FBI should have pursued the matter by 
making a formal written request. The Coun-
terintelligence Reform Act, which became 
law at the end of the 106th Congress, will pre-
vent future disputes over who is responsible 
for the loss of FISA coverage by providing a 
mechanism for the Director of the FBI to 
raise the matter directly with the Attorney 
General, who will be required to reply in 
writing. In this way, senior officials in both 
the FBI and the Department of Justice can 
be held accountable for their judgements on 
important espionage cases. 
Additional issues 

In addition to the disclosures of classified 
information for which Dr. Lee was charged, 
the Government knew that: (1) Dr. Lee asked 
for and received falsified travel documents 
from the Chinese, which he presented to the 
FBI on 3 September 1997,98 (2) that his travel 
expenses in China were paid for by the Chi-
nese,99 (3) that he enlisted the assistance of 
Chinese officials associated with the CAEP 
in his attempt to deceive the FBI, and (4) 
that he confessed on videotape to inten-
tionally passing classified information dur-
ing his 1997 trip to China.’’ 100 The only 
charge arising from the events of 1997, how-
ever, pertained to Dr. Lee’s false statements 
on his Post-Travel Questionnaire submitted 
to TRW.101 

It seems apparent that obtaining false doc-
uments from a Chinese official would have 
warranted a separate count under 18 USC 
1001, and would have shown that Dr. Lee’s 
1997 transgressions extended beyond his lies 
to his employer. The Government’s failure to 
highlight Dr. Lee’s collusion with officials 
from the Chinese institutes where he visited 
resulted in an inaccurate portrait of his ac-
tivities, one that was significantly less sin-
ister than the reality of his conduct. Had 
this case enjoyed better communication 
within DoJ and better cooperation from the 
Navy, and a more aggressive approach by 
senior DoJ officials, Dr. Lee should have 
been charged or required to plead to at least 
four counts: (1) a 794 charge for the 1985 
hohlraum revelations, (2) a 794 charge for the 
1997 anti-submarine warfare revelations, (3) a 
false statements charge under 18 USC 1001 
for his lies on the TRW Post-Travel ques-
tionnaire, and (4) a 1001 charge for submit-
ting false travel documents that he got from 
the Chinese. Had these charges been filed, 
there is little doubt that the extent of Dr. 
Lee’s espionage and attempted cover-up 
would have been made known. As it hap-
pened, the full range of Dr. Lee’s felonious 
conduct was never presented to the Court. 

It should be noted that Judge Hatter could 
have requested additional information to 
gain a better understanding of the case, but 
he did not. DoE witnesses were present and 
prepared to testify in camera at the sen-
tencing hearing regarding Dr. Lee’s 1985 rev-
elations. Had the Judge heard from these ex-
pert witnesses, the harm done by Dr. Lee’s 
significant material assistance to the PRC 
nuclear weapons program could have been 
made clear to the Court. 

RECOMMENDATIONS 
The single greatest problem the Govern-

ment faced was its failure to come to terms 
with the significance of the information that 
Dr. Lee revealed to the PRC, both in 1985 and 
in 1997. Important were decisions were made 
without an adequate understanding of ex-
actly what Dr. Lee had revealed and what 
were the consequences of those revelations. 
To prevent these problems from happening 
again, I am introducing legislation that 
would require victim agencies to produce a 
written ‘‘damage statement’’ which states 
the level of classification of the material al-
leged to have been revealed, and describes in 
detail the potential harm to national secu-
rity from such revelations. The prosecution 
team should consider the ‘‘damage state-
ment’’ before any decision is made as to 
whether the case should be taken to trial or 
a plea bargain should be offered. 

The Department of Justice and the victim 
agency may wish to consult informally be-
fore the damage assessment is reduced to 
writing so that the victim agency will not 
unwittingly and incorrectly create Brady 102 
problems and hamper any ultimate prosecu-
tion. The risks of creating potential Brady 
material—as might happen if an initial clas-
sification assessment were later reviewed 
and changed—are obvious, but the risks of 
proceeding to a plea without a clear written 
statement, made by competent officials, as 
to the level of classification of the material 
in question are even greater. 

As noted previously, the Counterintel-
ligence Reform Act, which became law in De-
cember 2000, contains a provision requiring 
that the Justice Department provide brief-
ings to victim agency officials regarding the 
manner in which the Classified Information 
Procedures Act enables a prosecution to go 
forward without revealing additional secrets. 
Contemporaneous written records, particu-
larly the Schuster memo, make it clear that 
the Navy was reluctant to proceed with a 
prosecution due to sensitivity about a public 

discussion of anti-submarine warfare, but 
the process established by CIPA could have 
ensured that no sensitive information was 
disclosed. In the absence of any risk of dis-
closing classified information, the Navy’s 
general unwillingness to have anti-sub-
marine warfare discussed in a public pro-
ceeding should have had no bearing on the 
Government’s decision to proceed with a 
prosecution. The briefing process established 
by the Counterintelligence Reform Act will 
ensure that any legitimate concerns of the 
victim agency are addressed, and that the 
Justice Department will be able to distin-
guish between real security concerns and a 
general unwillingness to support a prosecu-
tion. 

Although I do not intend to introduce leg-
islation requiring it, I believe that key in-
structions from Main Justice (Internal Secu-
rity Section, etc.) to the U.S. Attorney’s Of-
fice with responsibility for prosecuting the 
case, including charging authority and plea 
bargain authority, should be in writing. 
These written instructions should be shared 
with the FBI and the victim agency so they 
have an opportunity for input before any 
final decisions are made. There can be no 
doubt that key officials in this case were op-
erating under severe misunderstandings. The 
prosecuting attorney thought his instruc-
tions were that he had to accept a plea under 
Sections 793 and 1001 or nothing, while the 
Internal Security Section claimed that it 
was still open to a possible 794 prosecution. 
Key officials within the Department of De-
fense, up to and including the Secretary, 
were informed that if Dr. Lee refused the 
plea agreement, he would be prosecuted 
under Section 794. With so much misunder-
standing, it is surprising that the prosecu-
tion did not suffer even more. 

CONCLUSION 
This was an important espionage case, yet 

remarkably little was documented during 
the key weeks leading up to the plea agree-
ment in late 1997. Decision-makers within 
the Department of Justice and the Depart-
ment of Defense clearly have discretion in 
executing their responsibilities, and should 
not be second-guessed at every turn. How-
ever, the need to strike a balance between 
protecting the national security—which can 
conceivably be achieved by not prosecuting 
in certain circumstances—and the equal ap-
plication of the laws to ensure justice is 
done, requires that when judgements are 
made for which the reasons are not imme-
diately apparent, the decision-makers must 
offer some explanation for their actions. In 
the absence of such a documented rationale 
for what may be necessary exceptions, the 
result is what appears to be arbitrary appli-
cation of the laws, an outcome which pro-
tects neither the national security nor the 
law. The Government’s handling of the Dr. 
Peter Lee case demonstrates clearly that on-
going, thorough congressional oversight is 
essential. 
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process where the evidence is material to ei-
ther guilt or punishment. This court ruling 
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provide to the defense any evidence or infor-
mation in its possession which could be fa-
vorable to the accused. 

Mr. SPECTER. Mr. President, I ask 
unanimous consent that two letters 
from the Justice Department be print-
ed in the RECORD. 

There being no objection, the letters 
were ordered to be printed in the 
RECORD, as follows: 

U.S. DEPARTMENT OF JUSTICE, 
FEDERAL BUREAU OF INVESTIGATION, 

Washington, DC, December 19, 2001. 
Hon. ARLEN SPECTER, 
U.S. Senate, Washington, DC. 

DEAR SENATOR SPECTER: We have no objec-
tion on national security grounds to publica-
tion of your final report on the Wen Ho Lee 
investigation. We have not reviewed the re-
port for the accuracy of the facts or conclu-
sions reflected therein. 

Sincerely, 
JOHN E. COLLINGWOOD, 

Assistant Director, Of-
ficer of Public and 
Congressional Af-
fairs. 

U.S. DEPARTMENT OF JUSTICE, 
FEDERAL BUREAU OF INVESTIGATION, 

Washington, DC, December 20, 2001. 
Hon ARLEN SPECTER, 
U.S. Senate, Washington, DC. 

DEAR SENATOR SPECTER: We have no objec-
tion on national security grounds to publica-
tion of your final report on the Peter lee in-
vestigation. We have not reviewed the report 
for the accuracy of the facts or conclusions 
reflected therein. 

Sincerely, 
JOHN E. COLLINGWOOD, 

Assistant Director, Of-
fice of Public and 
Congressional Af-
fairs. 

Mr. SPECTER. Mr. President, how 
much time do I have remaining? 

The PRESIDING OFFICER. One 
minute. 

Mr. SPECTER. As promised, I yield 
back the remainder of my time. 

VOTE ON CONFERENCE REPORT ACCOMPANYING 
H.R. 3061 

The PRESIDING OFFICER. All time 
having expired, the question occurs on 
agreeing to the conference report to ac-
company H.R. 3061. 

Mr. SPECTER. Mr. President, I ask 
for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be. 
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The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. REID. I announce that the Sen-

ator from Hawaii (Mr. AKAKA) is nec-
essarily absent. 

Mr. NICKLES. I announce that the 
Senator from North Carolina (Mr. 
HELMS) and the Senator from Nevada 
(Mr. ENSIGN) are necessarily absent. 

The PRESIDING OFFICER (Mrs. 
CLINTON). Are there any other Sentors 
in the Chamber desiring to vote? 

The result was announced—yeas 90, 
nays 7, as follows: 

[Rollcall Vote No. 378 Leg.] 
YEAS—90 

Allen 
Baucus 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Boxer 
Breaux 
Brownback 
Bunning 
Burns 
Byrd 
Campbell 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Clinton 
Cochran 
Collins 
Conrad 
Corzine 
Craig 
Crapo 
Daschle 
Dayton 
DeWine 
Dodd 

Domenici 
Dorgan 
Durbin 
Edwards 
Enzi 
Feinstein 
Frist 
Graham 
Gramm 
Grassley 
Gregg 
Hagel 
Harkin 
Hatch 
Hollings 
Hutchinson 
Hutchison 
Inhofe 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Kyl 
Landrieu 
Leahy 
Levin 
Lieberman 
Lincoln 

Lott 
Lugar 
McConnell 
Mikulski 
Miller 
Murkowski 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Roberts 
Rockefeller 
Santorum 
Sarbanes 
Schumer 
Sessions 
Shelby 
Smith (OR) 
Snowe 
Specter 
Stabenow 
Stevens 
Thomas 
Thompson 
Thurmond 
Torricelli 
Warner 
Wellstone 
Wyden 

NAYS—7 

Allard 
Feingold 
Fitzgerald 

McCain 
Nickles 
Smith (NH) 

Voinovich 

NOT VOTING—3 

Akaka Ensign Helms 

The conference report was agreed to. 
Mr. DURBIN. Madam President, I 

move to reconsider the vote. 
Mr. LEAHY. I move to lay that mo-

tion on the table. 
The motion to lay on the table was 

agreed to. 
The PRESIDING OFFICER. The Sen-

ator from Louisiana. 
Mr. BREAUX. Madam President, I 

yield to the Senator from Pennsyl-
vania. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SPECTER. Madam President, I 
congratulate all those who worked on 
this bill. 

I have already extended my con-
gratulations to my distinguished col-
league, Senator HARKIN. I also thank 
Senator BYRD and Senator STEVENS. 
We have a very devoted staff. I would 
like to thank them. For the majority: 
Ellen Murray who is the majority clerk 
and an extraordinary worker; Jim 
Sourwine, Mark Laisch, Erik Fatemi, 
Lisa Bernhardt, Adrienne Hallett, 
Adam Gluck, and Carole Geagley. I did 
not know the majority had so many 
more than we do. On the minority 

staff, Bettilou Taylor—Senator Tay-
lor—Mary Dietrich, Sudip Parikh, and 
Emma Ashburn. 

This was an extraordinary bill, very 
complicated, $123 billion, lots of re-
quests, lots of pages, lots of proof-
reading, and we are glad it is finished. 

I yield the floor. 
f 

EXECUTIVE SESSION 

EXECUTIVE CALENDAR 

Mr. DASCHLE. I ask unanimous con-
sent that the Senate proceed to execu-
tive session to consider Executive Cal-
endar Nos. 616 and 617; that the nomi-
nations be confirmed, the motions to 
reconsider be laid upon the table, any 
statements relating to the nominations 
be printed in the RECORD, the President 
be immediately notified of the Senate’s 
action, and the Senate return to legis-
lative session. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. HARKIN. Reserving the right to 
object. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. HARKIN. I ask the leader, what 
nominees? 

Mr. DASCHLE. I advise the Senator 
from Iowa that these nominees are for 
the First Vice President of the Export- 
Import Bank and for a member of the 
Board of Directors of the Export-Im-
port Bank. 

Mr. HARKIN. I have no objection. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The nominations were considered and 

confirmed, as follows: 
EXPORT-IMPORT BANK OF THE UNITED STATES 

Eduardo Aguirre, Jr., of Texas, to be First 
Vice President of the Export-Import Bank of 
the United States for a term expiring Janu-
ary 20, 2005. 

J. Joseph Grandmaison, of New Hampshire, 
to be a Member of the Board of Directors of 
the Export-Import Bank of the United States 
for a term expiring January 20, 2005. 

f 

LEGISLATIVE SESSION 

The PRESIDING OFFICER. The Sen-
ate will now return to legislative ses-
sion. 

f 

INVESTOR AND CAPITAL MARKETS 
FEE RELIEF ACT 

Mr. DASCHLE. I ask unanimous con-
sent that the Senate proceed to the im-
mediate consideration of Calendar No. 
74, H.R. 1088. 

The PRESIDING OFFICER. The 
clerk will report the bill by title. 

The legislative clerk read as follows: 
A bill (H.R. 1088) to amend the Securities 

Exchange Act of 1934 to reduce fees collected 
by the Securities and Exchange Commission, 
and for other purposes. 

There being no objection, the Senate 
proceeded to consider the bill. 

Mr. DASCHLE. I ask unanimous con-
sent that the bill be read a third time 

and passed, the motion to reconsider be 
laid upon the table, and any state-
ments relating to the bill be printed in 
the RECORD, with no intervening ac-
tion. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The bill (H.R. 1088) was read the third 
time and passed. 

f 

PROVIDING FOR SINE DIE AD-
JOURNMENT OF THE SENATE 
AND HOUSE OF REPRESENTA-
TIVES 

Mr. DASCHLE. Madam President, I 
now call up H. Con. Res. 295, the ad-
journment resolution. I ask that the 
Senate vote on adoption of the concur-
rent resolution, with no intervention 
action or debate. 

The PRESIDING OFFICER. The 
clerk will report the concurrent resolu-
tion by title. 

The assistant legislative clerk read 
as follows: 

A concurrent resolution (H. Con. Res. 295) 
providing for the sine die adjournment of the 
first session of the One Hundred Seventh 
Congress. 

There being no objection, the Senate 
proceeded to consider the concurrent 
resolution. 

Mr. DASCHLE. I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The question is on agreeing to the 

concurrent resolution. 
The clerk will call the roll. 
Mr. REID, I announce that the Sen-

ator from Hawaii (Mr. AKAKA) is nec-
essarily absent. 

Mr. NICKLES, I announce that the 
Senator from North Carolina (Mr. 
HELMS), and the Senator from Nevada 
(Mr. ENSIGN), and the Senator from 
Kansas (Mr. ROBERTS) are necessarily 
absent. 

The PRESIDING OFFICER (Mr. MIL-
LER). Are there any other Senators in 
the Chamber desiring to vote? 

The result was announced—yeas 56, 
nays 40, as follows: 

[Rollcall Vote No. 379 Leg.] 

YEAS —- 56 

Baucus 
Bennett 
Biden 
Bingaman 
Boxer 
Breaux 
Bunning 
Byrd 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Cochran 
Corzine 
Daschle 
Dodd 
Dorgan 
Durbin 

Edwards 
Feingold 
Feinstein 
Fitzgerald 
Graham 
Gramm 
Hagel 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 
Levin 
Lieberman 

Lincoln 
McCain 
Mikulski 
Miller 
Murkowski 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Shelby 
Stabenow 
Stevens 
Torricelli 
Wellstone 
Wyden 

VerDate Mar 15 2010 03:38 Dec 20, 2013 Jkt 081600 PO 00000 Frm 00058 Fmt 0624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\2001-SENATE-REC-FILES\RECFILES-NEW\Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y


		Superintendent of Documents
	2015-05-27T13:05:06-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




