S3522

Mr. REID. Madam President, we are,
in a minute or 2, going to turn to two
judicial nominations. We have had a
number of Senators wishing to speak
on the motion now before the Senate,
so I ask unanimous consent that when
the votes are completed this afternoon
on the two judges, the Senator from
Texas, Mrs. HUTCHISON, be recognized
for up to 15 minutes; following her re-
marks, Senator WELLSTONE be recog-
nized for up to 1 hour; following that
hour, someone designated by the Re-
publican leader would speak for 1 hour;
and following that, Senator BAUCUS,
chairman of the Finance Committee,
would be recognized for 1 hour.

The majority leader wanted to have a
vote on this tonight with the consent
of Senator HOLLINGS and others, but it
appears now there are a significant
number of people who want to speak so
that will probably necessitate carrying
the vote over until tomorrow. I have
not checked with the leader on that for
sure.

I propound the request for the speak-
ers who have been lined up. I have
checked this out with the minority.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Madam President, what is
now the business before the Senate?

———

EXECUTIVE SESSION

NOMINATION OF MICHAEL M.
BAYLSON, OF PENNSYLVANIA,
TO BE UNITED STATES DISTRICT
JUDGE FOR THE EASTERN DIS-
TRICT OF PENNSYLVANIA

NOMINATION OF CYNTHIA M.
RUFE, OF PENNSYLVANIA, TO BE
UNITED STATES DISTRICT
JUDGE FOR THE EASTERN DIS-
TRICT OF PENNSYLVANIA

The PRESIDING OFFICER (Mrs.
CLINTON). Under the previous order, the
Senate will now go to executive session
to proceed to the consideration of Ex-
ecutive Calendar Nos. 778 and 779.

The Senator from Nevada.

Mr. REID. Madam President, the two
managers, Senators LEAHY and HATCH,
are not here. I therefore ask unani-
mous consent that during the quorum
call I will suggest in just a minute the
time be charged—equally against the
two managers—on the motion.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEAHY. Madam President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Madam President, is the
Senator from Vermont correct that fol-
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lowing the two parties’ caucuses this
afternoon there will be two rollcall
votes on judicial nominees?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. LEAHY. Madam President, I will
speak about that, but, first, I com-
pliment the distinguished Presiding Of-
ficer and her colleague from New York
for their invaluable help behind the
scenes as we were fighting for the farm
bill. As a result, the dairy farmers in
my State of Vermont and in her State
of New York are better off. I thank
both Senator CLINTON and Senator
SCHUMER for their help in that regard.

With today’s votes, the number of
federal judges confirmed since the
change in Senate majority fewer than
10 months ago now exceeds 50 and to-
tals 52. Under Democratic leadership,
the Senate has confirmed more judges
in fewer than 10 months than were con-
firmed by the Republican-controlled
Senate in the 1996 and 1997 sessions
combined. We have accomplished in
less than one year what our prede-
cessors and critics took two years to
do.

The number of judicial confirmations
over these past 10 months—b52—exceeds
the number confirmed in four out of six
full years under Republican leadership,
during all 12 months of 2000, 1999, 1997
and 1996. And we are ahead of the pace
for all the years of Republican control.
It exceeds the number of confirmations
in the first year of the Reagan Admin-
istration by a Republican Senate ma-
jority. It is almost double the number
of confirmations in the first year of the
Clinton Administration by a Demo-
cratic Senate majority. And it is more
than triple the number of judges con-
firmed for the George H.W. Bush Ad-
ministration by a Senate of the other
party.

The confirmation of Judge Rufe and
Mr. Baylson today illustrates the
progress being made under Democratic
leadership, and the fair and expeditious
way in which we have considered nomi-
nees. With today’s confirmations, we
will have confirmed three district
court judges to the Eastern District of
Pennsylvania in fewer than four
months. On April 18th, the Senate con-
firmed, by a vote of 94 to zero, Judge
Legrome Davis to the U.S. District
Court for the Eastern District of Penn-
sylvania. Judge Legrome Davis was
first nominated to the position of U.S.
District Court Judge for the Eastern
District of Pennsylvania by President
Clinton on July 30, 1998. The Repub-
lican-controlled Senate took no action
on his nomination and it was returned
to the President at the end of 1998. On
January 26, 1999, President Clinton re-
nominated Judge Davis for the same
vacancy. The Senate again failed to
hold a hearing for Judge Davis and his
nomination was returned to the Presi-
dent on December 15, 2000, after two
more years of inaction in a second full
Congress while the Senate was con-
trolled by a Republican majority.
Under Republican Ileadership, Judge
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Davis languished before the Committee
for 868 days without a hearing, not-
withstanding the strong support of
Senator SPECTER. But he was unable to
get the support he needed for him to go
through.

This year we have moved expedi-
tiously to consider Judge Davis. Judge
Davis was nominated by President
Bush in late January 2002 and he re-
ceived a unanimous vote by the Judici-
ary Committee on April 1ll1th—fewer
than three months after his nomina-
tion and less than one month after his
paperwork was completed. The saga of
Judge Davis recalls for us so many
nominees from the period January 1995
through July 10, 2001, who never re-
ceived a hearing or a vote and who
were the subject of secret anonymous
holds by Republicans for reasons that
were never explained. Judge Davis was
a nominee held up for almost three
years and when the Senate was finally
allowed to vote on his nomination, he
was confirmed by a vote of 94 to 0.

Judge Rufe and Mr. Baylson help fill
vacancies on the Pennsylvania District
Courts that existed long before the ma-
jority shifted last summer. One of the
two vacancies has existed since Decem-
ber 31, 1998. Despite the fact that Presi-
dent Clinton nominated David
Fineman to fill this judicial vacancy,
Mr. Fineman never received a hearing
and his nomination was returned to the
President without action at the end of
2000. In contrast, we have moved expe-
ditiously, as with Judge Davis, to con-
sider Judge Rufe and Mr. Baylson.
Both nominees were nominated by
President Bush in January, received a
hearing within days of their files being
complete, and are being confirmed ap-
proximately three months after their
nominations. Both nominees have been
practicing law for more than 25 years
and have a distinguished history of
public service.

As our action today demonstrates,
again, we are moving at a fast pace to
fill judicial vacancies with nominees
who have strong bipartisan support. I
have a chart—I always have a chart,
Madam President—and it dem-
onstrates, that we are moving at a fast
pace to fill judicial vacancies, espe-
cially with those nominees who have
strong bipartisan support.

Partisan critics of these accomplish-
ments ignore the facts. The facts are
that we are confirming President
Bush’s nominees at a faster pace than
the nominees of prior presidents, in-
cluding those who worked closely with
a Senate majority of the same political
party. I again point out these are
nominees who, by and large, are Repub-
licans, by and large, are conservative
Republicans, but, by and large, have bi-
partisan support.

As long as I am Chairman of the Sen-
ate Judiciary Committee, I will do ev-
erything possible to protect the integ-
rity and the independence of the Fed-
eral judiciary. I will not support an ef-
fort by any President—Republican or
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Democrat—to hang a sign on the court-
house door saying: only people of a cer-
tain political persuasion can have a
fair hearing before those judges. I do
not want the American public to look
at a court and say: I am eligible to
have my case heard in that court, but
only if I am a very conservative Repub-
lican or I am a very liberal Democrat
or if I am White or if I am Black or if
I am poor or if I am rich. That is not
the way it should be.

The distinguished Presiding Officer is
a lawyer, and she knows that the Fed-
eral courts are supposed to be our bul-
wark of independence. It is one of the
first things you learn in law school:
The Federal court is a place you go
where not only is justice supposed to
be colorblind, it is supposed to be po-
litically blind. And I do not believe I
am fulfilling my constitutional obliga-
tions in the Senate if I vote for nomi-
nees who are put in for a specific pur-
pose, to give an ideological slant of ei-
ther the right or the left to the Federal
courts.

I want everyone to know that, when
they come to a Federal court, it will
make no difference whether they are
Republican or Democrat or rich or
poor. No matter what their color, no
matter what their religion, no matter
what their age, no matter what their
background, they should know they are
going to be treated the same.

The judges that we have confirmed,
as shown on this chart, passed that
test. That is why both Republicans and
Democrats have voted for them.

Now, in fact, I should point out that
the rate of confirmation in the past 10
months actually exceeds the rates of
confirmation in the past three Presi-
dencies.

For example, in the first 15 months of
the Clinton administration, 46 judicial
nominees were confirmed, a pace on av-
erage of 3.1 per month. In the first 15
months of the first Bush administra-
tion, judges were confirmed at a pace
of 1.8 judges per month.

Even in the first 15 months of the
Reagan Administration, when a
staunchly Republican majority in the
Senate was working closely with a Re-
publican President, 54 judges were con-
firmed, a pace of 3.6 per month. In
fewer than 10 months since the shift to
a Democratic majority in the Senate,
President George W. Bush’s judicial
nominees have been confirmed at a
rate of more than 5.2 judges per month,
a faster pace than for any of the past 3
Presidents.

During the six and one-half years of
Republican control of the Senate, judi-
cial confirmations averaged 38 per year
a pace of consideration and confirma-
tion that we have already exceeded
under Democratic leadership over
these past 10 months in spite of all of
the challenges facing Congress and the
Nation during this period and all of the
obstacles Republicans have placed in
our path. As of today, we have con-
firmed 52 judicial nominees in just 10
months. This is almost twice as many

CONGRESSIONAL RECORD — SENATE

confirmations as George W. Bush’s fa-
ther had over a longer period—27 nomi-
nees in 15 months—than the period we
have been in the majority in the Sen-
ate.

I suspect the reason you hear so
many complaints from the Republican
side is that they are hoping people will
not look at the facts, that they are
hoping the people will not remember
what they did to President Clinton.
They do not want to have to admit
what is an irrefutable fact, that the
Democratic-controlled Senate is treat-
ing President George W. Bush far bet-
ter than a Republican-controlled Sen-
ate treated President William Jeffer-
son Clinton.

And, frankly, I get a little bit weary
of the misstatements, I get a little bit
weary of having members of my com-
mittee attacked for their patriotism or
for their religion by those who feel we
are not automatically rubberstamping
the President’s nominees. The Con-
stitution says: advise and consent. It
does not say: rubberstamp.

But I have also been here with six
Presidents. I have had the same posi-
tion with Republican Presidents and
Democratic Presidents. I will not vote
for anybody who is going to diminish
the independence of the Federal judici-
ary.

In fact the Republican critics, be-
cause they do not want to admit the
fact that we are moving much faster
than they did with a Democratic Presi-
dent, typically compare apples to or-
anges to mischaracterize the achieve-
ments of the last 10 months.

They complain that we have not done
24 months of work in the fewer than 10
months we have been in the majority.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. LEAHY. Madam President, I see
nobody seeking recognition. I ask
unanimous consent to be able to con-
tinue for at least 1 minute after some-
body else seeks recognition.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Ironically, with today’s
confirmations, we even meet that un-
fair standard: Within the last 10
months we have confirmed about as
many judges—b52—as were confirmed by
the Republican majority in the entire
1996 congressional session and in all of
1997 combined. We are now meeting
their two-year figures is less than 10
months. Oh, and if you were wondering
about Court of Appeals judges con-
firmed in the 1996 and 1997 sessions
combined—their total was 7. We have
already confirmed 9 in fewer than 10
months.

A fair examination of the rate of con-
firmation shows that Democrats are
working harder and faster on judicial
nominees, confirming judges at a faster
pace than the rates of the past 20 years.
The double standards asserted by Re-
publican critics are just plain wrong
and unfair, but that does not seem to
matter to Republicans intent on criti-
cizing and belittling every achieve-
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ment of the Senate under a Democratic
majority.

The Republican attack is based on
the unfounded notion that the Senate
has not kept up with attrition on the
District Courts and the Courts of Ap-
peals. Well, the Democratic majority
in the Senate has not only been keep-
ing up with attrition but outpacing it,
and we have started to move the vacan-
cies numbers in the right direction—
down. By contrast, from January 1995
when the Republican majority took
over control of the Senate until they
relinquished control in June 2001, fed-
eral judicial vacancies rose by 65 per-
cent, from 63 to 105.

The Republican majority assumed
control of judicial confirmations in
January 1995 and did not allow the Ju-
diciary Committee to be reorganized
after the shift in majority last summer
until July 10, 2001. When I became
Chairman of a Committee to which
Members were finally assigned on July
10, we began with 110 judicial vacan-
cies. With today’s confirmation of
Judge Rufe and Mr. Baylson, we have
reduced the overall number of judicial
vacancies to 88 and the number of dis-
trict court vacancies to 58. Already, in
fewer than 10 months in the majority,
we more than kept up with attrition
and begun to close the judicial vacan-
cies gap that nearly doubled under the
Republican majority. Under Demo-
cratic leadership, we have reduced the
number of district court vacancies by
almost 25 percent and the overall num-
ber of judicial vacancies by 20 percent,
to below 90.

I happen to have a chart that shows
what we have been doing. We see the
trend under the Republican majority
going up, and then we see the trend
under the Democratic majority and
how we have brought the vacancy num-
ber down.

The Democratic majority in the Sen-
ate has also kept up with attrition on
the Courts of Appeals and been acting
to close the vacancies gap on the
Courts of Appeals that more than dou-
bled under the Republican majority.
Vacancies on the Courts of Appeals
rose from 16 to 33 in the period January
1995 to July 2001, before the Senate was
allowed to reorganize after the shift in
majority last summer.

In the fewer than 10 months since the
change in majority, the Senate has
confirmed nine judges to the Courts of
Appeals and more than Kkept up with
the five vacancies that had arisen since
July. In contrast, the Republican-con-
trolled majority averaged only seven
confirmations to the Courts of Appeals
per year. Seven. This is what is some-
what distressing. I suppose they think
if they keep saying it enough, the pub-
lic will be fooled and the press will be
fooled. I am willing to bet ultimately
neither will.

In the fewer than 10 months the
Democrats have been in the majority,
we have already exceeded the annual
number of Court of Appeals judges con-
firmed by our predecessors. The Senate
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in the last 10 months has confirmed as
many Court of Appeals judges as were
confirmed in all of 2000 and more than
were confirmed in 1997 or 1999, and nine
more than the zero from 1996. Another
way to put it is that within the last 10
months, the Democratic majority in
the Senate has confirmed as many
Court of Appeals judges as were con-
firmed in the 2000 and 1996 sessions
combined and confirmed more Court of
Appeals judges than were confirmed in
the 1999 and 1996 sessions combined or
in the 1997 and 1996 sessions combined.
Simply put, in fewer than 10 months we
have already exceeded the number of
Court of Appeals judges confirmed by a
Republican majority in four of the six
years in which they were in control. No
matter what standard you use, we are
moving very fast.

Under Republican leadership from
1995 through July 10, 2001, vacancies on
the Courts of Appeals increased from 16
to 33, more than doubling.

When I became chairman of a Com-
mittee to which Members were finally
assigned on July 10, we began with 33
Courts of Appeals vacancies. That is
what I inherited. Since the shift in ma-
jority last summer, five additional va-
cancies have arisen on the Courts of
Appeals around the country. With last
week’s confirmation of Judge Howard,
we have reduced the number of circuit
court vacancies to 29. That is, we have
kept up with attrition by confirming
five Court of Appeals judges and then
acted to lower the number of vacancies
by confirming four additional judges.
Those are the facts. Since our Repub-
lican critics are so fond of using per-
centages, I will say that we will have
now reduced the vacancies on the
Courts of Appeals by more than 12 per-
cent in the last 10 months.

Rather than the 38 vacancies that
would exist if we were making no
progress, as some have asserted, there
are now 29 vacancies—that is more
than keeping up with the attrition on
the Circuit Courts. Republican critics
unfairly seek to attribute to the Demo-
cratic majority the lack of action by
the Republican majority before the his-
toric change last summer.

While the Republican Senate major-
ity increased vacancies on the Courts
of Appeals by over 100 percent, it has
taken the Democratic majority fewer
than 10 months to reverse that trend,
keep up with extraordinary turnover
and, in addition, reduce circuit court
vacancies overall. This is progress.

Rather than having the circuit va-
cancy numbers skyrocketing, as they
did overall during the prior six and
one-half years—more than doubling
from 16 to 33—the Democratic-led Sen-
ate has reversed that trend. The vacan-
cies numbers are moving in the right
direction down.

Overall, in fewer than 10 months, the
Senate Judiciary Committee has held
17 hearings involving 61 judicial nomi-
nations. With today’s actions, we will
have confirmed 52 of those nominees.
By contrast, in the first 10 months of
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Republican control of nominations
they held only 10 hearings and con-
firmed only 36 judges. We have held
more hearings on judges than the Re-
publican majority held in any year of
its control of the Senate. The Repub-
lican majority never held 17 judicial
confirmation hearings in 12 months.

Indeed, one-sixth of President Clin-
ton’s judicial nominees—more than
50—never got a Committee hearing and
Committee vote from the Republican
majority, which perpetuated long-
standing vacancies into this year.

Despite the new-found concern from
across the aisle about the number of
judicial vacancies, no nominations
hearings were held while the Repub-
licans controlled the Senate in the
107th Congress last year. No judges
were confirmed during that time from
among the many qualified circuit court
nominees received by the Senate on
January 3, 2001, or from among the
nominations received by the Senate on
May 9, 2001.

The Democratic leadership acted
promptly to address the number of dis-
trict and circuit vacancies that had
been allowed to grow when the Senate
was in Republican control. The Judici-
ary Committee noticed the first hear-
ing on judicial nominations within 10
minutes of the reorganization of the
Senate and held that hearing on the
day after the Committee was assigned
new members.

That initial hearing included two
District Court nominees and a Court of
Appeals nominee on whom the Repub-
lican majority had refused to hold a
hearing the year before. Within two
weeks of the first hearing, we held a
second hearing on judicial nominations
that included another Court of Appeals
nominee. I did try to schedule some
District Court nominees for that hear-
ing, but none of the files of the seven
District Court nominees pending before
the Committee was complete. Simi-
larly, in the unprecedented hearings we
held for judicial nominees during the
August recess, we attempted to sched-
ule additional District Court nominees
but we could not do so if their paper-
work was not complete. Had we had co-
operation from the Republican major-
ity and the White House in our efforts,
we could have held even more hearings
for more District Court nominees. Nev-
ertheless, in fewer than 10 tumultuous
months, the Committee has held 17
hearings involving 61 judicial nomina-
tions.

The Senate Judiciary Committee is
holding regular hearings on judicial
nominees and giving nominees a vote
in Committee, in contrast to the prac-
tice of anonymous holds and other ob-
structionist tactics employed by some
during the period of Republican con-
trol. The Democratic majority has re-
formed the process and practices used
in the past to deny Committee consid-
eration of judicial nominees. We have
moved away from the anonymous holds
that so dominated the process from
1996 through 2000. We have made home
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State Senators’ blue slips public for
the first time.

I do not mean by my comments to
appear critical of Senator HATCH. Many
times during the six and one-half years
he chaired the Judiciary Committee, I
observed that, were the matter left up
to us, we would have made more
progress on more judicial nominees. I
thanked him during those years for his
efforts. I know that he would have
liked to have been able to do more and
not have to leave so many vacancies
and so many nominees without action.

I hope to hold additional hearings
and make additional progress on judi-
cial nominees. In our efforts to address
the number of vacancies on the circuit
and district courts we inherited from
the Republicans, the Committee has fo-
cused on consensus nominees for all
Senators. In order to respond to what
Vice President CHENEY and Senator
HATCH now call a vacancy crisis, the
Committee has focused on consensus
nominees. This will help end the crisis
caused by Republican delay and ob-
struction by confirming as many of the
President’s judicial nominees as quick-
ly as possible.

Most Senators understand that the
more controversial nominees require
greater review. This process of careful
review is part of our democratic proc-
ess. It is a critical part of the checks
and balances of our system of govern-
ment that does not give the power to
make lifetime appointments to one
person alone to remake the courts
along narrow ideological lines, to pack
the courts with judges whose views are
outside of the mainstream of legal
thought, and whose decisions would
further divide our nation.

Some on the other side of the aisle
have falsely charged that if a nominee
has a record as a conservative Repub-
lican, he will not be considered by the
Committee. That is simply untrue. The
next time Republican critics are ban-
dying around charges that the Demo-
cratic majority has failed to consider
conservative judicial nominees, I hope
someone will ask those critics about
all the Federalist Society members we
have confirmed and the Republican ac-
tivists we have confirmed without a
single dissenting vote. I do not believe
that President Bush is nominating lib-
erals and neither does the White House.

The Committee continues to try to
accommodate Senators from both sides
of the aisle. The Court of Appeals
nominees included at hearings so far
this year have been at the request of
Senator GRASSLEY, Senator LOTT, Sen-
ator SPECTER, Senator ENZI, Senator
SMITH, and Senator THOMPSON—six Re-
publican Senators who each sought a
prompt hearing on a Court of Appeals
nominee who was not among those ini-
tially sent to the Senate in May 2001.

I tried to accommodate them. They
asked if we could move their nominees
ahead in the queue. We did. We heard
them. We confirmed them. But know-
ing that no good deed goes unpunished,
having moved nominees at the request
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of Republican Senators, moved theirs
ahead of others, the same Republican
Senators signed letters saying: It is
terrible we are not moving them in
order.

I have tried to accommodate them as
much as I could. We would be moving a
lot slower if we were going exactly in
order. What we are trying to do is get
those nominees on whom there is some
consensus through first. That will put
as many judges on the bench as pos-
sible.

I ask my colleagues, please, try to at
least wait more than a week after I
have accommodated you in moving
your judge up for a hearing and getting
them confirmed before you send out a
letter saying: Why aren’t you con-
firming more judges? I don’t want to
embarrass Senators by having a chart
showing some of the letters and some
of the statements they have made ask-
ing me to take their judges out of
order, and then putting them side by
side with their letters criticizing me
for taking judges out of order. I am not
going to do that, although I get sorely
tempted.

I am also sorely tempted because the
problems we are talking about arose on
a Republican watch, while they were in
the majority. It reminds me a little bit
of an arsonist we had in Vermont when
I was a prosecutor. There was a fellow
who used to complain that the fire de-
partment wasn’t responding fast
enough. He was setting the fires. He
was the one setting the fires. Rest his
soul, he is no longer with us, but he
used to complain they weren’t respond-
ing fast enough, and he was the one
setting the fires.

The whipsawing by the other side is
truly remarkable. When we proceed on
nominees that they support and on
whom they seek action, we are criti-
cized for not acting on others. When we
direct our effort to trying to solve
problems in one Circuit, they complain
that we are not acting in another.

I imagine that over the next 10 days
we will be hearing a refrain about the
most controversial of President Bush’s
nominees who have not yet partici-
pated in a hearing. Some of them do
not have the necessary home-state
Senator support needed to proceed.
Some will take a great deal of time and
effort for the Committee to consider. I
hope to be able to do something else
that our Republican counterparts
never did, which is to announce some
scheduling decisions well in advance of
hearings to come over the next several
months.

But I do find it amazing that in spite
of all we have done, all we are doing,
and the fact that judges are moving
much faster than they did in the past 6
years, our partisan critics will act as if
we have not held a single hearing on a
single judicial nominee. They will not
acknowledge their role in creating
what they now call a judicial vacancies
crisis. They will not apologize for their
harsh tactics in the six and one-half
years that preceded the shift in major-
ity.
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They will not acknowledge that the
Democratic majority has moved faster
on more judges than they ever did.
That will not acknowledge that we
have been working at a record pace to
seek to solve the problems they cre-
ated.

We will keep on working. I am sure I
will keep on listening to the partisan
sniping, but we will keep moving faster
than they ever did when they were in
charge.

I remind everybody that this Senator
would never vote for a nominee whose
sole purpose in being there is to de-
tract from the independence of the
Federal judiciary and, instead, is in-
tending to make the Federal judiciary
ideologically pure one way or the
other—and I don’t care which way it
goes; I will not vote for such a person.
I want people to know that if any
Vermonter or anybody from any State
goes into a Federal court, they are
going to have a fair hearing, and they
will not be judged based on political
party or political ideology. Whether
they are plaintiff or defendant, wheth-
er they are Government or defendant,
or whether they are rich or poor, they
should be treated the same.

Each of the 52 nominees confirmed by
the Senate has received the unani-
mous, bipartisan backing of the Com-
mittee. The confirmations of Judge
Rufe and Mr. Baylson make the blst
and 52nd judicial nominees to be con-
firmed since I became Chairman last
July. I would like to commend the
members of the Judiciary Committee
and our Majority Leader Senator
DASCHLE and Assistant Majority Lead-
er Senator REID for all of their hard
work in getting us to this point.

The confirmation of the 52nd judge in
fewer than 10 months, especially these
last 10 months, in spite of the unfair
and personal criticism to which they
have each been subjected, is an ex-
traordinary achievement and a real ex-
ample of Democratic Senators acting
in a bipartisan way even some on the
other side have continued to make our
efforts toward progress as difficult as
possible.

U.S. POLICY TOWARD COLOMBIA

Mr. LEAHY. Madam President, I
want to turn to another important
topic—the situation in Colombia. Two
weeks ago, Colombia’s President, An-
dres Pastrana, was in Washington for
what may have been his last official
visit before the elections in May to
choose his successor. He cannot run
again under Colombia’s Constitution.
While I am sorry to see him leave, I am
proud that he is departing through a
democratic transfer of power, con-
firming, once again, his commitment
to democracy in Colombia. I respect
President Pastrana. I admire his at-
tempts to bring peace to Colombia and
his successes in improving relations be-
tween our two nations.

I do, however, have concerns about
the administration’s request for more
assistance to Colombia. The reason we
are given as to why we are spending
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such large sums of money in Colombia
seems to change frequently—from
fighting an insurgency to combating
terrorism to protecting democracy to
reducing the flow of drugs. Before we
spend even more money down there, I
hope the administration will articulate
a clear plan, look carefully at the bil-
lions we have spent with little to show
for it, and understand Colombia’s need
to take more responsibility for their
own problem.

Colombia should not be blamed for
America’s drug problem. Even if no co-
caine or heroin came here from Colom-
bia, illegal drugs would still come into
this country. As long as Americans
spend billions on illegal drugs, some-
body else is going to supply it.

In many ways Colombia fits into
larger issues about our foreign assist-
ance programs. I think it is time for us
to re-examine the way foreign aid is
being used. During the cold war, we
would give foreign aid to countries
simply because they claimed to be
anti-Soviet Union. It didn’t make any
difference how it was used. After the
Cold War, we starting giving money,
while paying little attention to human
rights violations by foreign militaries
or security forces, to nations that
would say that they would help fight
drug trafficking. Today, I am worried
that we are starting down a road where
we give all sorts of assistance to gov-
ernments that claim to be
antiterrorist, irrespective of their com-
mitment to democracy, human rights,
or economic reform.

I have said over and over again that
we should increase foreign assistance
to many areas of the world. We have
moral and strategic reasons for doing
that. But we ought to at least stand for
something when we provide this assist-
ance. We can deliver a strong message
that, while we don’t expect an absolute
replication of our form of government,
we do expect you to respect human
rights and other basic American values
if you use our tax dollars.

There is no reason that countries
cannot respect these values and use
foreign aid effectively—these things go
hand and hand. We have had some won-
derful successes where we have done
both. We have had some colossal disas-
ters where we have not.

Madam President, I have known Co-
lombia’s President Pastrana for several
years, and consider him a friend. He
has worked diligently for peace, often
at great personal risk, and while he ul-
timately was unable to obtain the
peace agreement with the guerrillas
that he so deeply wanted, his adminis-
tration will be remembered for other
achievements. Today, thanks to his ef-
forts and those of Colombia’s fine Am-
bassador, Luis Moreno, Colombia’s re-
lations with the United States, which
had suffered under previous Colombian
administrations, are strong and based
on mutual respect.

I want to thank President Pastrana
for his friendship, for the dignity that
he restored to the presidency, for his
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dedication to his people. Although we
did not always agree about U.S. policy
toward Colombia, President Pastrana
always treated me with respect and
warmth. I am grateful to him, and wish
him the best in the future. While I re-
gret that I was unable to travel to his
country during his term of office, I am
determined to do so and look forward
to visiting him there when I do.

The issue of U.S. policy toward Co-
lombia is the subject of considerable
concern in Washington, both because of
President Pastrana’s recent visit, and
because of President Bush’s supple-
mental appropriations request, which
proposes to shift the focus of our as-
sistance program in Colombia from
counter-narcotics to counter-ter-
rorism.

I am of mixed minds about this pro-
posal, and want to take a moment to
discuss some of my concerns.

Before we rush to bring the war
against international terrorism to Co-
lombia’s jungle as the Administration
and some in Congress now urge, we
would do well to understand that coun-
try’s feudal history. We should also re-
view what has been done with the near-
ly $2 billion we have appropriated for
Colombia in the past two years.

‘“Plan Colombia,” devised by the
Clinton Administration and the Colom-
bian Government to counter the flour-
ishing trade in cocaine from Colombia
to the United States, called for $7.5 bil-
lion. Colombia was to contribute $4 bil-
lion, and, were told at the time, the
U.S. share was $1.6 billion. Donations
by other countries, mostly the Euro-
peans, have not materialized. The Co-
lombian Government’s support has also
fallen far short. For fiscal year 2003,
the Bush Administration seeks another
$439 million in counter-drug aid, plus
$98 million in military aid, for a total
of $5637 million.

So far, U.S. tax dollars have paid for
a fleet of aircraft to spray chemical
herbicide over large areas of the coun-
try planted in coca, combat helicopters
to protect the planes from ground fire,
and training and equipment for
counter-drug battalions. More funds
were provided for economic programs
to give coca farmers alternative
sources of income and to reform Co-
lombia’s dysfunctional justice system.

Because of the Colombian military’s
poor human rights record, Congress
conditioned aid on the prosecution of
military officers implicated in serious
abuses, and on the severing of the mili-
tary’s links with illegal paramilitary
groups. These groups, like the guer-
rillas, have been designated by the Ad-
ministration as terrorist organizations.

By any objective measure, Plan Co-
lombia’s results have been, at best, dis-
appointing.

First, the State Department pre-
dicted a 30 percent reduction in coca
cultivation by the end of 2002. Al-
though 84,250 hectares were sprayed
last year, coca cultivation in Colombia
actually rose, by at least 21,100 hec-
tares. There has not been any reduc-
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tion in the flow of illegal drugs into
the U.S., and virtually no one in the
Administration thinks there will be.

Second, while aerial spraying may at
some point reduce the coca crop, there
is vast territory ripe for future cultiva-
tion and a huge U.S. demand for drugs.
Serious questions have been raised
about the health and environmental
impact of the spraying which need to
be satisfactorily answered if this pro-
gram is to continue. Manual eradi-
cation, as was done in Bolivia and
Peru, should be reconsidered, and we
should target the large growers, drug
labs and traffickers. Moreover, any of
these eradication efforts will ulti-
mately fail without economic alter-
natives for those displaced by coca
eradication.

Third, U.S.-funded economic pro-
grams have produced little in the way
of viable alternatives. It is dangerous
and difficult to implement these pro-
grams in conflict zones where coca is
grown. The Colombian Government has
not invested enough of its own money
in these areas, and however much it
has invested has produced few tangible
results. Nor has it done enough to re-
form its sagging economy. This needs
to be a partnership, and our support for
alternative income programs should
focus where the needs are greatest and
programs can be sustained.

Fourth, senior military officers im-
plicated in the murders of civilians, or
who abet paramilitary violence and
drug trafficking, have not been jailed
despite the conditions on U.S. aid.
Many remain on active duty and some
have been promoted. Human rights in-
vestigators and prosecutors have been
threatened, killed or forced to flee the
country. While some soldiers have been
suspended, none have been prosecuted
and some have joined paramilitaries.

Under our law, the Secretary of State
must certify that certain human rights
conditions have been met prior to the
release of military aid. Earlier this
year, a number of high-ranking Admin-
istration officials traveled to Colom-
bia, and informed Colombian military
officers that more progress was needed.
Unfortunately, as far as I am aware, no
such progress has taken place and
therefore, to his credit, the Secretary
has not made the certification. How-
ever, I am told the certification could
come at any time, and if that is true I
hope that it is based on facts and re-
flects a good faith application of the
law.

Fifth, top paramilitary leaders, im-
plicated in hundreds of murders, travel
around the country and give press
interviews despite numerous warrants
for their arrest. One has to ask why
these arrest warrants, many of which
have been pending for years, have not
been executed? Local military com-
manders share airfields, intelligence
and logistics, and in some instances
even coordinate attacks. While some
members of paramilitaries have been
captured, their influence has grown
throughout the country and they are
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responsible for a large share of tar-
geted assassinations and gruesome at-
tacks against unarmed civilians. Like
the guerrillas, the paramilitaries are
deeply involved in drug trafficking.
Continued U.S. aid to the Colombian
military must be tied to accountability
for abuses and to aggressively fighting
the paramilitaries, particularly the
United Self-Defense Forces of Colombia
(““AUC”).

Sixth, President Pastrana’s brave ef-
forts to mnegotiate peace, cynically
spurned by the guerrillas, have col-
lapsed. The violence has intensified
and the guerrillas, especially the Revo-
lutionary Armed Forces of Colombia
(““FARC”), have sharply escalated
kidnappings, assassinations and other
terrorist acts. They are unlikely to be
able to defeat the Colombian military,
but they can lay siege to cities by cut-
ting off water and power supplies. Co-
lombia’s generals are now asking the
U.S. for aid to fight the war.

Americans need to understand that
Colombia is really two ‘‘countries,”
which is at the heart of its problems.
The thinly populated, impoverished
eastern half, which the government has
ignored for generations, is mired in the
19th Century, while the sophisticated,
urban west is edging toward the 21st.
There are deeply rooted social, eco-
nomic and political reasons why Latin
America’s oldest conflict is no closer to
resolution, and why drug money, cor-
ruption and lawlessness permeate Co-
lombian society. These problems,
which ultimately only Colombians can
solve, will not be fixed by attacking
the symptoms, and an all out war
against the twin terrorist threats—
guerrillas and paramilitaries—would
cost far more, take far longer, and
wreak more havoc than anyone in
Washington has acknowledged so far.

Until now we have confined our aid
to fighting drugs. In the first sign of a
shift, the Administration asked Con-
gress for an additional $98 million to
protect 100 miles of an oil pipeline that
has been a frequent target of guerrilla
attacks that have cost Colombia $500
million a year in oil revenues. The
White House is now seeking broad, new
counter-terrorism authority in the fis-
cal year 2002 supplemental, opening the
door to a deeper, open-ended U.S. in-
volvement in Colombia.

If we go down that road what would
be the likely result? Colombia is not
Afghanistan, and no one supports send-
ing U.S. troops. But while no two coun-
tries are the same, we gave over $5 bil-
lion to the military of El Salvador, a
country with Ysoth the land area of Co-
lombia, and they could not defeat the
guerrillas there. Are we, and the Co-
lombian people who currently spend a
meager 3 percent of GDP on the army,
prepared for a wider war, the huge cost,
many more displaced people, and the
inevitable increase in civilian casual-
ties? Is the only alternative to con-
tinue a limited, ineffective counter-
drug strategy, and the growth in public
support for the AUC which may ulti-
mately pose a greater threat to the
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country than the FARC? Can the mili-
tary be made to see their oft-times al-
lies, the AUC, as terrorists to be fought
as aggressively as the FARC? Should
we send an envoy of the caliber of
Richard Holbrooke to push for a cease
fire, and actively support a much more
inclusive negotiating strategy than
was pursued previously? What about
attacking the security problems that
have given rise to the AUC, by
strengthening Colombia’s National Po-
lice, who have a cleaner human rights
record and who may be more effective
in responding to kidnappings and other
terrorist acts?

We want to help Colombia, particu-
larly as the FARC has evolved from a
rebel movement with a political ide-
ology to a drug-financed terrorist syn-
dicate. But we and the Colombians
need to be clear about our goals and
what it would take to achieve them.
We should not commit ourselves to a
costly policy that is fogged with ambi-
guity, and we should not subvert our
other objectives of promoting the rule
of law, protecting human rights, and
supporting equitable economic develop-
ment. Goal-setting should also be co-
ordinated, after the elections in May,
with Colombia’s new president, who
may favor an entirely different ap-
proach.

Finally, just as Colombians need to
take far more responsibility for their
own problems, Colombia cannot solve
America’s drug problem. Too often, we
unfairly blame Colombia, and the other
Andean nations, for the epidemic of
drug addiction in our own country. Our
meager attempts to reduce demand for
drugs have failed, and unless we devote
far more effort to what we know
works—education and treatment—the
drugs will keep coming and Americans
will keep dying.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SPECTER. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

JUDICIAL NOMINATIONS

Mr. SPECTER. Madam President, I
thank the Chair and I thank my col-
league from Vermont for awaiting my
arrival. We have just been at a news
conference on the introduction of legis-
lation on nuclear transplants. There
were many questions beyond what we
had anticipated. I did want to have an
opportunity to appear briefly in sup-
port of these two nominees who are
from my state.

NOMINATION OF CYNTHIA M. RUFE

The nomination of Judge Cynthia
Rufe comes to this floor after having
been approved unanimously by the Ju-
diciary Committee. She has an excel-
lent educational background: A bach-
elor’s degree from Adelphi University,
a J.D. from the State University of
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New York. She has extensive experi-
ence in the private practice of law. She
was in the public defender’s office for
some 5 years. She has been solicitor in
her home county, Bucks County, PA,
and has been a judge on the State
Court of Common Pleas from 1994 to
the present. She presides over the
Criminal Court, Juvenile Court and
Protection From Abuse cases.

Prior to her election to the position
of judge in 1993, she maintained law of-
fices in Newtown, Pennsylvania prac-
ticing civil and criminal litigation,
family law and specializing in child
abuse cases.

Before entering private practice in
1982, Judge Rufe served Bucks County
as Deputy Public Defender, coordi-
nating that office’s Juvenile Division.

She also served as Solicitor for the
Bucks County Children and Youth So-
cial Services Agency for four years.

The Pennsylvania Supreme Court has
appointed Judge Rufe to sit on the
Appelate Procedural Rules Committee.
She also serves the Pennsylvania Con-
ference of State Trial Judges on their
Judicial Education, Juvenile Court and
Corrections Committees.

In addition, she served on a Federal
task force to improve the quality of
mental health treatment and services
for female inmates in the Bucks Coun-
ty jail system.

Judge Rufe has been an active mem-
ber of several community agencies re-
lated to the improvement of youth,
families, and drug and alcohol issues,
including serving as a member of the
Board of Directors of Youth Services,
Inc.; Organization to Prevent Teenage
Suicide, Inc.; Reaching-at-Problems,
Inc. Group Home; and Prevention and
Rehabilitation for Youth and Develop-
ment, Inc.

Judge Rufe has received countless
awards from various women law orga-
nizations in the Commonwealth of
Pennsylvania.

NOMINATION OF MICHAEL M. BAYLSON

Michael Baylson is a man I have
known since 1965. He was one of the
first people I appointed as an assistant
district attorney when I was elected in
1965. T have known him intimately for
the course of the past 37 years. I can
attest to his capability.

He is a graduate of the University of
Pennsylvania, with both a Bachelor of
Science and a law degree. Beyond serv-
ing as an assistant district attorney in
my office, where he was chief of the
homicide division, and he handled some
of the most complicated criminal pros-
ecutions known, he later served as a
U.S. attorney from 1988 to 1993. He has
been a senior partner in the distin-
guished Philadelphia law firm of
Duane, Morris & Heckscher, working
on some very tough litigation matters
in the areas of commercial and securi-
ties litigation and antitrust law.

Mr. Baylson served as United States
Attorney for the Eastern District of
Pennsylvania from 1988 to 1993. He was
heavily involved in the Weed and Seed
Program.
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From 1966 to 1969, he was an assistant
district attorney in the Philadelphia
District Attorney’s Office, where he
served as chief of the Narcotics and
Homicide Divisions.

He is the chair of the Specialization
Committee and past chair of the State
Action Exemption and Noerr Doctrine
Committee of the Antitrust Law Sec-
tion of the American Bar Association,
and is a fellow of the American Bar
Foundation.

He has also been on the faculty of the
University of Pennsylvania Law
School.

He received the United States De-
partment of Treasury’s U.S. Attorneys
award for Distinction in Financial
Management, 1993; Attorney General’s
Special Commendation Award, 1993; In-
spector General’s Prospective Leader-
ship Award, U.S. Health and Human
Services, 1992; and the Distinguished
Service to Law Enforcement Award
from the County and State Detectives
Association of Pennsylvania, 1992.

Baylson has provided pro bono serv-
ices to prisoners asserting civil rights
violations and has represented defend-
ants accused of crimes on a pro bono
basis.

Madam President, while my col-
league from Vermont is still in the
Chamber, I want to make a comment
or two about some discussions he and I
have had, and which I have had with
other members of the Judiciary Com-
mittee. It is my hope that we will be
able to agree on a protocol of where we
can come to an agreement in the Judi-
ciary Committee, and really in the full
Senate, as to how we handle judicial
nominations.

We have seen recurrent problems
when we have a Republican President
and a Senate controlled by the Demo-
crats. When the shoe was on the other
foot, we had a President who was a
Democrat and the Senate was con-
trolled by Republicans. Before that, we
had a Republican President and the
Senate was controlled by Democrats.

So that in my Senate tenure we have
had three situations where the White
House and the Senate were controlled
by different parties.

When there is debate about what has
happened and how long the nomina-
tions have taken, although I have been
here and followed the situation closely,
I get lost in the statistics. I think the
American people do too.

I do believe there have been failures
on both sides, by both parties. I think
the time has come to move beyond re-
crimination and to try to establish a
protocol. Hopefully this protocol will
provide for a certain number of days
after a nomination has been submitted
to be accorded a hearing, so many days
later for a markup in an executive ses-
sion, so many days later to be consid-
ered by the full Senate. Delays could
occur at the discretion of the chairman
of the committee, after consultation
with the ranking member—not the con-
currence of the ranking member but
the consultation—similarly with the
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majority leader, with
with the minority leader.

I wanted to make those comments
because one might say it is hard for the
issue to disintegrate further, but I do
see it disintegrating further. On May 9,
we are going to have a one year anni-
versary of the submission of eight cir-
cuit judges, and I hope we do not have
dueling press conferences. I hope we
are able to work this out where we will
have rules and a protocol established,
regardless of who controls what.

Again, I thank the Chair for sitting
overtime and I thank my colleague
from Vermont for staying overtime.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Madam President, I am
always happy for the cooperation of
the Senator from Pennsylvania, and I
do compliment him on the two judges
who will be confirmed today, rec-
ommended by him, and his efforts to
get a consensus for them. I am well
aware we can have dueling press con-
ferences.

I have mentioned a number of courts
of appeals judges were heard out of
order at the request of Republican Sen-
ators, and I am sure if some of those
same Senators were then to speak of
the fact that some of the judges, their
own nominees especially, were heard
ahead of others, that they would see
delicious irony in that.

I know we are supposed to recess. 1
yield the floor.

NOMINATION OF MICHAEL BAYLSON

Mr. HATCH. Madam President, I rise
in support of the confirmation of Mr.
Michael Baylson to the District Court
of Eastern Pennsylvania. Mr. Baylson
is another fine example of the qualified
attorneys President Bush has named to
the federal bench, and I am convinced
based on his record that he will make
an outstanding addition to an already
prestigious court.

Mr. Baylson earned his under-
graduate degree from the University of
Pennsylvania’s Wharton School. He
then graduated from the University’s
Law School. After working as a volun-
teer for the public defender in Philadel-
phia, he joined the Philadelphia Dis-
trict Attorney’s Office. My colleagues
will remember that my friend the dis-
tinguished senior Senator from Penn-
sylvania, Senator SPECTER, was the
Philadelphia District Attorney at this
time. Mr. Baylson was quickly pro-
moted to supervise that office’s Nar-
cotics Unit and then it Homicide Unit.

Mr. Baylson worked in private prac-
tice at the law firm of Duane Morris
and Heckscher. Then, in 1988, he re-
turned to public service as the United
States Attorney for the Eastern Dis-
trict of Pennsylvania. There, he be-
came well-known for his aggressive
drug prosecutions. Mr. Baylson also
was a pioneer in developing the Violent
Traffickers Project, a program that
uses a different strategy than the tra-
ditional tactic of arresting smaller
dealers and then ‘‘flipping’’ them in
order to convict the leaders of a drug
conspiracy.

consultation
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After leaving the U.S. Attorney’s Of-
fice, Mr. Baylson returned to Duane
Morris and Heckscher as a partner and
has specialized in antitrust, federal se-
curities, RICO and white collar crime
matters.

Clearly, Mr. Baylson is a very tal-
ented attorney with a great deal of ex-
perience. I have no doubt that he is an
excellent choice to be a judge on the
District Court of Eastern Pennsyl-
vania.

NOMINATION OF JUDGE CYNTHIA M. RUFE

Madam President, I rise in support of
the confirmation of Judge Cynthia
Rufe to the U.S. District Court for the
Bastern District of Pennsylvania.
Judge Rufe’s nomination is yet another
example of President Bush’s effort to
enhance our excellent and diverse fed-
eral judiciary. Judge Rufe has had a
distinguished legal career. She is an
outstanding Pennsylvania state judge
who will only add to the distinguished
federal court in the Eastern District of
Pennsylvania.

Judge Rufe graduated with a B.A. in
Political Science and Education from
Adelphi University in 1970. After re-
ceiving her teacher’s certificate from
Bloomsburg University in 1972 and
teaching high school social studies,
Judge Rufe graduated from SUNY-Buf-
falo Law School in 1977.

After law school, and mindful of each
attorney’s responsibility to ‘‘serve the
disadvantaged,”’ she joined the Bucks
County Public Defenders Office. In this
role, her case-load ran the gamut from
misdemeanors to homicides. At the
Public Defender’s Office, Judge Rufe
developed an expertise in representing
abused and neglected children.

As a result of that expertise, she cre-
ated and led the Public Defender’s Ju-
venile Division. Later, Judge Rufe rose
to the level of Deputy Public Defender.
In this position, she was responsible for
managing the office’s trial caseload.

In 1982, she left the Defender’s Office
to begin a private practice. Judge Rufe
concentrated on litigation, especially
criminal and juvenile law. Over the
years, the Judge Rufe’s practice ex-
panded to include cases on employ-
ment, discrimination, personal injury,
defamation, contracts, adoptions, es-
tates and family law.

But, during this period, she never for-
got about her community, and she
served as Solicitor of the Bucks County
Children and Youth Social Services
Agency.

In 1994, Judge Rufe re-entered public
life when she was elected to the Bucks
County Court of Common Pleas. For
the last eight years, she has developed
a well-earned reputation for hard work
and fairness.

It is a pleasure and a privilege to sup-
port Judge Rufe’s nomination to the
federal bench.

JUDICIAL CONFIRMATIONS

Madam President, I would like to re-
spond briefly to some comments made
earlier today on the topic of judicial
confirmations. I had no intention of
bringing up this topic today, but now I
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find myself with no choice but to set
the record straight. I want to make one
observation and then two simple
points.

Madam President, my observation is
this: The American people want this
Senate to help—rather than hinder—
President Bush. And that is true of
every President. Everyone understands
that we are living at a time of great
national importance. Our government
is being put to a test. President Bush is
performing extraordinarily well, and he
is leading our country and our military
in the right direction to achieve pros-
perity and security for all Americans.
The American people support President
Bush and his administration, and they
correctly Dbelieve that the Senate
should do the same.

But the people who follow the Judici-
ary Committee’s record on reviewing
and approving President Bush’s judi-
cial nominations are frustrated—for
good reason—with the way in which
this body has treated President Bush.
They know that President Bush gave
great care and attention to finding
nominees who are extremely well-
qualified, highly talented legal think-
ers who hold mainstream American
values. There is not an ideologue
among them. To the contrary, Presi-
dent Bush’s picks for the judiciary are
all principled and fair people, from a
variety of backgrounds and experi-
ences, who are committed to following
precedent, applying the law as it ex-
ists, and standing firm against judicial
activism. President Bush should not be
forced to divert any more of his time
and attention away from the war on
terrorism and his many domestic prior-
ities in order to persuade this body to
do what is right for the American peo-
ple.

Now, Mr. President, I would like to
make two points that directly respond
to the comments made earlier today.

Madam President, the current Senate
leadership is not doing a better job this
Congress than the Senate has done
under other Presidents. I listened as
my colleague explained that, if looked
at through the right looking glass, or
examined in the right subsection of the
right time period of the right session of
the right Congress, then the current
numbers are pretty impressive.

The most important measure of per-
formance should be how we are han-
dling the most important courts: the
Circuit Court of Appeals. Let’s com-
pare the treatment of President Bush’s
first 11 circuit court nominees to the
first 11 of previous presidents. Presi-
dent Reagan, the first President Bush
and President Clinton all enjoyed a 100
percent confirmation rate on their first
11 circuit court nominees, and all were
confirmed well within a year. President
Reagan’s first 11 were confirmed in an
average of 39 days, the first President
Bush’s first 11 averaged 88 days, and
President Clinton’s first 11—only 115
days. The longest any of these individ-
uals were held up in committee was 202
days. In stark contrast to previous
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Presidents, 8 of President Bush’s first
11 nominations—made on May 9, 2001,
almost a year ago—are still pending in
committee without so much as a hear-
ing! That’s nearly 365 days, and only 3
of the President’s first 11 nominees are
confirmed. Is this what the Democratic
leadership considers a record-breaking
pace? It may be record-breaking, all
right, but not the record they’re talk-
ing about. They are confirming with
the velocity of molasses.

Now I heard my colleague suggest
that some of the first 11 nominees may
have been superseded out of courtesy
to Republican Senators who requested
some later-nominated judges to move
first. Well, I know how difficult it is to
chair the committee, and such requests
do come in. But I would suggest to my
friend that he do what I did for Presi-
dent Clinton: consider more than one
circuit nominee per hearing. That’s
what we did, under Republican leader-
ship, no fewer than 10 times. Why not
two at a time?

Of course, the pace of confirming a
President’s first 11 nominees is not the
only measure by which the current
leadership is falling short. My col-
league suggested that kudos should be
awarded for bringing the circuit court
vacancy rate down to 29. Well, it was
never that high at the end of any Con-
gress when Republicans controlled the
Senate. And I certainly don’t recall
that, during my chairmanship, any of
our circuit courts were facing the kind
of crisis that is going on today in the
6th Circuit Court of Appeals, where the
court is operating at half-staff despite
the fact that president Bush has nomi-
nated seven highly qualified people to
serve on that court.

The fact is that, at the close of the
106th Congress, when I was chairman of
the Judiciary Committee, there were
only 67 vacancies in the federal judici-
ary. In the space of one Democratic-
controlled congressional session last
year, that number shot up to nearly
100, where it remains today. Under Re-
publican leadership, the Senate con-
firmed essentially the same number of
judges for President Clinton—377—as it
did for President Reagan—382—which
proves bipartisan fairness—especially
when you consider that President
Reagan had six years of his party con-
trolling the Senate, and President Clin-
ton had only two.

So how did we go from 67 vacancies
at the end of the Clinton administra-
tion to nearly 100 today? There can be
only one answer: The current pace of
hearings and confirmations is simply
not keeping up with the increase in va-
cancies. We are moving so slowly that
we are barely keeping up with natural
attrition. President Bush nominated 66
highly qualified individuals to fill judi-
cial vacancies last year. But in the
first 4 months of Democratic control of
the Senate last year, only 6 Federal
judges were confirmed. At several hear-
ings, the Judiciary Committee consid-
ered only one or two judges at a time.
The committee voted on only 6 of 29
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circuit court nominees in 2001, a rate of
21 percent, leaving 23 of them without
any action at all.

This leads to my second point, which
is that the current situation has noth-
ing whatsoever to do with ideology. I
was surprised to hear my friend, the
chairman of the Judiciary Committee,
address earlier today the question of
introducing ideology into the judicial
confirmation process. Some of my
Democrat colleagues have made no
bones about the fact that this is ex-
actly what they are seeking to do. In
July, they have even held hearings ex-
pressly on how to justify it. We saw
what happened to Judge Charles Pick-
ering.

What is now occurring is far beyond
the mere tug-of-war politics that un-
fortunately surrounds Senate judicial
confirmation since Robert Bork. Some
of my colleagues are out to effect a
fundamental change in our constitu-
tional system, as they were instructed
to do by noted liberal law professors at
a retreat early last year. Rather than
seeking to determine the judiciousness
of a nominee and whether a nominee
will be able to rule on the law or the
Constitution without personal bias,
they want to guarantee that our judges
all think in the same way, a way that
is much further to the left of main-
stream than most of President Bush’s
nominees.

In the judiciary that some would cre-
ate, citizens will have to worry about
the personal politics of the judge to
whom they come for justice under the
law. I strongly object to that result.

The legitimacy of our courts, and es-
pecially the Supreme Court, comes
from much more than black robes and
a high bench. It comes from the peo-
ple’s belief that judges and justices will
apply a judicial philosophy without re-
gard to personal politics or bias.

In conclusion, Madam President, it is
time for this Senate to examine the
real situation in the Judiciary Com-
mittee, rather than listen to more in-
ventive ways of spinning it. We have
lots of work to do. There are 90 vacan-
cies in the federal judiciary—a vacancy
rate of more than 10.5 percent—and we
have 50 nominees pending, including 4
nominees for the Court of Federal
Claims. Nineteen of the pending nomi-
nees are for circuit court positions, yet
the Senate has confirmed only nine cir-
cuit judges this Congress. This is de-
spite a crisis of 29 vacancies pending in
the circuit courts nationwide—vir-
tually the same number of vacancies
pending when the Democrats took con-
trol of the Senate in June of last year.

Madam President, the American peo-
ple are disappointed in this process.
They want the Senate to help—not
hinder—President Bush. I urge my
friends across the aisle to focus on this
situation, to step up the pace of hear-
ings and votes, and to do what’s right
for the country.

Thank you, Madam President. I yield
the floor.

S3529

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m. having passed, the Senate will
now stand in recess until the hour of
2:15 p.m.

Thereupon, the Senate, at 12:43 p.m.,
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. CLELAND).

———————

EXECUTIVE SESSION—Continued

NOMINATION OF MICHAEL M.
BAYLSON, OF PENNSYLVANIA,
TO BE UNITED STATES DISTRICT
JUDGE FOR THE EASTERN DIS-
TRICT OF PENNSYLVANIA

The PRESIDING OFFICER. The
clerk will report the first nomination.

The assistant legislative clerk read
the nomination of Michael M. Baylson,
of Pennsylvania, to be United States
District Judge for the Eastern District
of Pennsylvania.

The PRESIDING OFFICER. The
question is, Will the Senate advise and
consent to the nomination of Michael
M. Baylson, of Pennsylvania, to be
United States District Judge for the
Eastern District of Pennsylvania? On
this question, the yeas and nays have
been ordered, and the clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from Connecticut (Mr. DoODD) is
necessarily absent.

Mr. NICKLES. I announce that the
Senator from North Carolina (Mr.
HELMS) is necessarily absent.

I further announce that if present
and voting the Senator from North
Carolina (Mr. HELMS) would vote
“yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 98 Ex.]

YEAS—98
Akaka Crapo Johnson
Allard Daschle Kennedy
Allen Dayton Kerry
Baucus DeWine Kohl
Bayh Domenici Kyl
Bennett Dorgan Landrieu
Biden Durbin Leahy
Bingaman Edwards Levin
Bond Ensign Lieberman
Boxer Enzi Lincoln
Breaux Feingold Lott
Brownback Feinstein Lugar
Bunning Fitzgerald McCain
Burns Frist McConnell
Byrd Graham Mikulski
Campbell Gramm Miller
Cantwell Grassley Murkowski
Carnahan Gregg Murray
Carper Hagel Nelson (FL)
Chafee Harkin Nelson (NE)
Cleland Hatch Nickles
Clinton Hollings Reed
Cochran Hutchinson Reid
Collins Hutchison Roberts
Conrad Inhofe Rockefeller
Corzine Inouye Santorum
Craig Jeffords Sarbanes
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