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The Senate met at 9:30 a.m. and was
called to order by the Honorable HIL-
LARY RODHAM CLINTON, a Senator from
the State of New York.

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Almighty God, You have called us to
perform our duties with delight for
Your glory and the good of our Nation.
Tomorrow we celebrate the birthday of
a great American, John Quincy Adams.
His memorable words ring in our
hearts; when asked why he never
seemed discouraged or depressed he
said, ‘“‘Duty is ours; results are God’s.”
We adopt this as our motto for today’s
relationships and responsibilities. We
report for duty with our intellects,
emotions, and wills. Today You will
tap each of us on the shoulder and call
us to some duty. We commit ourselves
to do Your will as best we know it and
leave the results to You. We say with
Adams, ‘‘Providence has showered
blessings unforseen and unsought. Not
to us, Lord, not to us, but to Your
name be glory.”

Thank You, eternal God, for the as-
surance of heaven. We ask for Your
courage and comfort for Senator
GEORGE VOINOVICH whose brother Paul
joined the triumphant company of
heaven on Monday. Strengthen the
Senator and his family in this time of
grief with renewed grace. You are our
Lord and Saviour. Amen.

PLEDGE OF ALLEGIANCE

The Honorable HILLARY RODHAM
CLINTON led the Pledge of Allegiance,
as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

Senate

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD.)

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, July 10, 2002.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable HILLARY RODHAM
CLINTON, a Senator from the State of New
York, to perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mrs. CLINTON thereupon assumed
the chair as Acting President pro tem-
pore.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The ACTING PRESIDENT pro tem-
pore. The acting majority leader is rec-
ognized, the Senator from Nevada.

THOUGHTS AND PRAYERS FOR
THE SENATE CHAPLAIN

Mr. REID. Mr. President, our good
Chaplain, Dr. Ogilvie, each day comes
before the Senate and the Nation and
prays for our comfort and progress, as
he does for other nations.

I think it is important for all of us to
realize he is going through a very trau-
matic time himself. He has, for many
months, been doing everything he can
to help his very ill wife. She got out of
intensive care, and she is back in in-
tensive care now. Each of us in our in-
dividual thoughts and prayers should
keep that in mind.

———
SCHEDULE

Mr. REID. Today the Senate will be
in a period of morning business which

the Chair will announce, with the first
half under the control of the majority
leader—Senator KENNEDY is here to
take that time today—and the second
half will be under the control of the
Republican leader or his designee. Then
at 10:30 the Senate will resume consid-
eration of the accounting reform bill.
We have been advised by the majority
leader he expects to finish this bill this
week.

———

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

————

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period for the transaction
of morning business not to extend be-
yond the hour of 10:30 a.m., with Sen-
ators permitted to speak therein for up
to 10 minutes each. Under the previous
order, the first half of the time shall be
under the control of the majority lead-
er or his designee.

The Senator from Massachusetts.

————

TED WILLIAMS

Mr. KENNEDY. Madam President,
Senator John Kerry and I will bring be-
fore the Senate a resolution in honor of
Ted Williams, one of the great sports
heroes, military heroes, and a great pa-
tron for the Dana-Farber Center that
looks after children who are afflicted
with cancer.

——————

EDUCATION

Mr. KENNEDY. Madam President, I
would like to address the Senate on an
issue of continuing importance and
consequence to families all over this
country, and that is what is happening
in the schools of our country and what
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we can look forward to as we are ap-
proaching the return to school in late
August and September.

This has not been a good summer for
many families who have children strug-
gling in the high schools of this coun-
try. Not long ago, we made a bipartisan
commitment to the children of this
country. We committed that no child
would be left behind. I think we have a
continuing responsibility to families in
this country to give them an idea
about the progress we are making in
meeting that commitment.

When we all supported the No Child
Left Behind Act, it was a commitment
that no child would be left behind.
However, we are finding out that be-
cause of state budget shortfalls and de-
clining local revenues, school districts
around the country have cancelled or
severely cut summer school. Hundreds
of thousands of students will not grad-
uate, will not be promoted, or worse—
will be socially promoted, unprepared
academically, because of the cancella-
tion of summer school. For example,
the New York Times reported on July 4
that because of budget cuts, this year
the number of students attending sum-
mer school for enrichment rather than
promotion will be reduced to 60,000
from 140,000 last year. Summer school
provides students with a second chance
to improve their reading and math. A
math teacher stated, ‘“What is good
about the summer school is that there
are fewer kids.”” A reduced budget
means fewer teachers and bigger class-
es in summer school. That has been
true, Madam President, in schools
across the country. And I'll include in
the RECORD the various summer school
reductions and cuts which have oc-
curred since the end of the school year.

On June 2, 2002, the Orlando Sentinel
reported that due to state budget cuts,
schools in Volusia, Orange and Semi-
nole counties in Florida have slashed
summer offerings to the bare bones.
Other schools statewide, such as those
in the Tampa Bay region, have can-
celled traditional summer-school pro-
grams. Schools in Volusia County
tapped federal funds to tutor strug-
gling elementary-school students over
the summer. This year, the district
dramatically scaled back high school
offerings due to nearly $1 million in
state cuts over the past two years. Or-
ange County reduced its summer-
school budget by $8 million, scaling
back high-school offerings and elimi-
nating classes for struggling middle-
schoolers. Seminole County cut sum-
mer school funding by about $600,000
this year and will hold SAT prep course
classes at only four high schools, in-
stead of at all high schools.

On May 31, 2002, the Associated Press
reported that state budget cuts in Indi-
ana are forcing school systems to pay
more for summer school programs or
eliminate some programs. Last year,
the state reimbursed school systems
for about eighty percent of the costs of
all summer classes. This year, they
will pay no more than sixty-nine per-
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cent or less. School districts will now
have to pick up more costs, and some
teachers who planned on a summer job
will have to look elsewhere because
their classes have been canceled. Su-
perintendents across the state were no-
tified of the reductions in a May 15 let-
ter from the Indiana Department of
Education. The plan cut the summer
school appropriation by $3.2 million,
from $21.6 million to $18.4 million. Ad-
ministrators in the Greater Clark
schools in southern Indiana notified
parents about ten days ago that no en-
richment classes would be offered to el-
ementary school students. The district
director of instructional services stat-
ed, “I know the teachers, the parents
and the students were disappointed . . .
but we just could not afford to offer
classes without state support.”

According to the May 29, 2002 edition
of The Herald in Rock Creek, South
Carolina, due to state budget cuts
freezing thousands of dollars, the Rock
Hill school district will have to limit
enrollment in summer classes. On June
3rd, only 630 students began the sum-
mer sessions—220 less than last year’s
850 students. The number of instructors
and the sites for the classes will be
downsized because of fewer students.
Cuts totaling $2.4 million will also
come from teacher training stipends,
school and department allocations and
library book spending.

On May 29, 2002, the Associated Press
reported that Enid, Oklahoma school
officials canceled a federal summer
school program because of reductions
in state funding to the district. The
district will have problems paying the
costs of the program due to a cut of
$672,000 from the state for the 2001-02
school year. Enid’s free, month-long
summer program was scheduled to
start June 3rd. 400 students would have
received assistance, up from 366 last
year. Fifty-five employees were to have
worked in the program.

We have also found out that in the
fall schools and universities will face
great challenges—and I will include in
the RECORD a series of articles from the
last few weeks. Overall, states are
being forced to eliminate programs and
positions in public schools in order to
deal with growing budget cuts. As
school budgets are being cut back,
there is an increase in the number of
students in the classes, there’s a reduc-
tion in the number of teachers, and a
reduction in the number of professional
development programs. All of the indi-
cators are going the wrong way.

On June 27, 2002 The Contra Costa
Times reported that the West Contra
Costa school district will cut depart-
ment budgets by ten percent and will
eliminate twenty-seven jobs and two
after-school programs. The budget also
includes $4.2 million in cutbacks, with
savings found in the elimination of
school clerks, administrators, library
assistants and professional develop-
ment workers.

On June 25, 2002, The Kansas City
Star reported that Johnson County,
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Kansas plans to vote on a quarter-cent
sales tax meant to generate revenue for
schools and cities. Across Kansas,
school districts are facing tight budg-
ets because of the state’s $700 million
budget shortfall. If approved, the tax
would provide $45.3 million in three
years for the county’s six school dis-
tricts. Educators are worried because
the passage of the sales tax is the dif-
ference between adequate and excellent
schools. The proposed $20 per student
increased state aid to schools is not
even guaranteed, nor would it even
total costs.

On June 19, 2002, The St. Petersburg
Times reported that Pinellas County
School Board (Florida) members are
committed to raising teacher salaries
over the next three to five years up to
the national average. Currently, teach-
ers in Pinellas are earning on average
$39,000 a year compared to the national
average of $45,800. Low salaries only
feed the dwindling morale of teachers
disheartened by recent budget cuts and
increased responsibilities. Unfortu-
nately, no one knows how salary in-
creases will be funded, and the only op-
tion appears to be a tax hike for voters
who may be unwilling to pay.

On May 29, 2002, The Salt Lake Trib-
une reported that the Jordan School
District in Utah could be forced to lay-
off 250 teachers if lawmakers force pub-
lic schools to absorb half of the state’s
tax revenue shortfall. The school board
has already raised the district’s aver-
age class size to balance next year’s
budget following the Legislature’s
March decision to cut statewide public
education funding by $20 million. That
cut reduced sixty teaching positions in
Jordan. Jordan and the state’s other
thirty-nine districts have already
sliced their budget proposals for the
2003 fiscal year, which starts July 1.
But, districts fear they will face addi-
tional reductions after lawmakers
meet in July to adjust the state’s budg-
et to accommodate another shortfall,
projected at $173 million. If public edu-
cation were cut in proportion to its
share of the state budget, it would be
reduced by $83 million, and Jordan’s
share of that would be $13 million,
which would cause at least an addi-
tional two-student increase in class
size. Granite will drop 157 teaching po-
sitions. Davis is considering cutting
twenty-one teachers.

When we passed the No Child Left Be-
hind Act, we said we were going to en-
sure accountability, we were going to
make sure we had well-qualified teach-
ers, afterschool programs, and supple-
mentary services. And all the indica-
tors are now going in the wrong direc-
tion.

State universities are also experi-
encing huge budget cuts, as decreasing
financial aid and increased tuition
make college less affordable. According
to recent reports in Illinois, college
tuition is increasing while the state’s
college financial aid program is facing
severe cutbacks. Under the state budg-
et that took effect on July 1, 2002, fund-
ing for the state’s need-based Monetary
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Award Program will be cut by $38 mil-
lion. Just several days earlier, on June
27, 2002, the University of Illinois Board
of Trustees decided to increase tuition
by ten percent to fill a $90 million
budget hole.

State officials estimate that as many
as 12,000 students across the state will
not be eligible for the Monetary Award
Program this year, and thousands more
will learn that the grant aid they will
receive under the program this year
will be less than the grants that they
received in previous years.

Of the 12,000 fewer students receiving
the grants, about 7,000 are fifth-year
students. Those students would lose
their grants altogether, under a plan
proposed by state lawmakers and Gov-
ernor George Ryan to save the state $20
million.

An estimated 5,000 students at Illi-
nois State University and another 550
students at Illinois Wesleyan Univer-
sity could be forced to take out more
loans, work extra jobs, or forego at-
tending school. Cutbacks will hurt stu-
dents like Kimberly Williams, 21, a Co-
lumbia College business management
student. She said the assistance com-
mission is still trying to determine if
she is eligible for an award, even
though she has received them in the
past. If her award is less, ‘“I'll either
drop classes or I'll take out more
loans.”” She is already $10,000 in debt.

In Indiana, The Indianapolis Star re-
ported on July 4, 2002, that at state-
supported universities this upcoming
year the average tuition bill will jump
14.2%. Last year the tuition increased
by an average of 7.1%—still more than
twice the rate of overall inflation. Tui-
tion hikes were forced to make up for
tighter state spending on higher edu-
cation.

In Florida, The Bradenton Herald re-
ported on July 4, 2002, that Florida
State University trustees raised tui-
tion for the fall semester to reflect:
five percent for in-state undergraduate
students and twenty percent for out-of-
state students. The University of Flor-
ida and Florida A&M University have
approved similar increases. The tuition
increase is expected to bring in $10.5
million in additional revenue for FSU.

What we are also seeing is an excel-
lent report that was released last week
by the Advisory Committee on Student
Financial Aid. Its findings follow—they
are enormously alarming.

More children are and will be attend-
ing college. Enrollment in higher edu-
cation institutions was over fifteen
million last year, and is expected to in-
crease to nearly 17.5 million by 2010.
The number of high school students
qualified to attend college is also ex-
pected to grow by twenty percent over
the next decade, and most of that in-
crease will be among low-income and
minority students.

The demand for college-educated
workers has grown, and today’s high-
skilled job environment demands a col-
lege degree. In 1950, eighty percent of
jobs were classified as ‘‘unskilled’’;
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today eighty-five percent of all jobs are
classified as ‘‘skilled.”

Financial barriers to attending col-
lege are on the rise for low- and
moderate- income students. Too many
students are being forced to borrow too
much—and work too much—to finance
the rising costs of college. Debt levels
are sky-rocketing for low-income col-
lege students and their families, caus-
ing financial hardships in repaying stu-
dent loans. At the same time, state
budget crunches continue to drive up
college tuition at public universities,
forcing shut the doors of college oppor-
tunity for too many.

Due to the cost of college, this year
more than 400,000 students from fami-
lies who make less than $50,000 a year
will graduate from high school, quali-
fied and prepared to attend 4-year col-
leges, but will not be able to fulfill that
dream.

Half of low- and moderate-income
students who do attend college will
have to live at home while attending
school to lower the cost of college.
Sixty-five percent of students will have
to work part-time—an average of twen-
ty-four hours a week—while attending
college to cover costs. Excessive stu-
dent work takes a heavy toll on aca-
demic performance, often delaying
graduation by two years or more.

The college attendance gap between
affluent and poor students is widening.
In 1979, the most affluent students in
the nation were four times more likely
to have a bachelor’s degree than poor
students. Today, the most affluent stu-
dents are ten times more likely to have
a degree.

We must not sell students short. We
must do all we can to increase aid to
college students to ensure that more
students can afford to go to college.

I believe, as others do, that education
is a national security issue. In many
respects, it is as basic and as funda-
mental as the defense of this country.
If we are not going to have well-quali-
fied recruits, if we are not going to
have men and women in the service
who are going to be able to take advan-
tage of the new technologies in terms
of defending our country, we will not
be able to preserve the values and the
systems that we hold so dear. Edu-
cation is a national security issue.
That is why it is obviously key to our
position in terms of global competi-
tion.

From the Advisory Committee Re-
port, we can see that looking at the
students coming out of our high
schools, we find in so many instances
that many of these students are com-
ing from very moderate, limited eco-
nomic means. We find their opportuni-
ties to continue on to higher education
and to get the skills they need are
being vastly diminished.

What do we see in the future? We see
that those families—particularly low
income families—have not benefitted
much from the economic expansion of
the 1990s. They are barely holding on.
Those in the lower income are actually
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falling further behind because we have
had no increase in the minimum wage
for the last six years. They have been
falling further and further behind.
Now, what is happening to these fami-
lies?

What has happened to the kids who
are going on? We are finding increases
in tuition for colleges and universities
all across this country, ranging from
nine percent, ten percent, twelve per-
cent, fifteen percent. And looking into
the future years, they will continue to
g0 up.

We find that student aid has re-
mained absolutely the same. The chil-
dren are working more jobs. They are
working minimum wage jobs. And they
are working longer hours with less
time for their schoolwork. They are
now forced to borrow more and more
resources in order to be able to con-
tinue.

One of the interesting ironies is that
as they earn more money, it counts
against their ability to get loans and
grants in the future. It is an extraor-
dinary circumstance. Children take
one job, two jobs, and they get addi-
tional earnings which they will have to
reflect on their financial statements in
their ability to get additional income,
which may very well reflect a lowering
in terms of their scholarship assist-
ance. It is a no-win situation. That is
happening.

We find that hundreds of thousands
and millions of American children are
being left behind. That is what this Ad-
visory Committee report has stated.
We have a basic and fundamental re-
sponsibility. If we are concerned about
our national security, if we are con-
cerned about our economy, if we are
concerned about our democracy, then
we have to ensure that children are
going to be able to continue to develop
their skills and academic backgrounds.

They make a series of recommenda-
tions in terms of the enhanced Pell
programs. Those programs have been
evaluated, attested to, tried, and dem-
onstrated as being effective. We
shouldn’t have to fight that fight every
year in the Senate.

There is not an American, I believe,
who doesn’t understand that the GI bill
paid back anywhere from six percent to
eight percent more in dollars to the
Federal Treasury for every dollar in-
vested in America. That is true in
terms of education investment today.

That is something we hear in this in-
stitution, and in terms of the adminis-
tration refusing support. The fact that
the administration has requested vir-
tually zero in terms of Pell grant in-
creases last year is a failure and an ab-
dication of leadership in terms of meet-
ing the responsibility for educating the
children in this country.

The ACTING PRESIDENT pro tem-
pore. The Senator has consumed 10
minutes.

Mr. KENNEDY. Thank you, Madam
President.

I see my friend and colleague on the
floor. He has a resolution, on which I
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am honored to join with him. I look
forward to taking a moment of the
Senate’s time to address this issue,
which both of us take a great sense of
pride in doing.

The ACTING PRESIDENT pro tem-
pore. The Senator from Massachusetts.

Mr. KERRY. Madam President, I
thank my colleague.

———

TRIBUTE TO TED WILLIAMS

Mr. KERRY. Senator KENNEDY and I
are delighted to join in a resolution
paying tribute to a unique American
who passed away last Friday at the age
of 83—a fighter to the end, and really a
rather remarkable and fascinating in-
dividual—Ted Williams.

Over the span of 21 amagzing years
with the Boston Red Sox, Ted Williams
redefined baseball’s greatness. Every-
one knows about his .406 batting aver-
age in 1941. Not everyone knows that
he had an option to settle that year for
a less than .400, or that he would have
been rounded up to a .400 batting aver-
age. It was about .399.

In the last day of season, with the
doubleheader, a day that he was offered
the opportunity to sit it out so he
wouldn’t lose his .400 if he had a bad
day, there was no way he would do
that. It was not his style. He stepped
up to bat, and hit 6 for 8 and took his
average up to the .406, which now
stands as a memorable and unequaled
batting average since that period of
time. He had 521 career home runs; a
.344 lifetime batting average; 2 of the 4
Red Sox Triple Crown Awards, twice
the American League’s Most Valuable
Player; 6-time American League Bat-
ting Champion, 18 American League
All-Star appearances; and a member of
the Baseball Hall of Fame.

He was quite literally the father of
the Red Sox nation, and, for millions of
us, he came to live out what was his
greatest wish—that if people ever saw
him walk down the street they would
say, There goes the greatest hitter who
ever lived. Indeed, that is what people
would have said.

Beyond the statistics and awards,
which speak volumes about what he ac-
complished in a Red Sox uniform, so
many of us in this country have an
even deeper respect for the individ-
uality he expressed in almost every-
thing he did: His uniqueness as a fish-
erman; his uniqueness in his contribu-
tions to the Jimmy Fund to raise funds
for fighting cancer to help others; but
especially what he did in the 5 years he
spent wearing the uniform of his coun-
try, reminding each of us of what it
means to be a citizen soldier, to leave
a citizen’s life to go out and fight for
your country and then come back to
resume what you did before.

No one knows, but lots of people have
speculated about what kind of career
numbers this man might have posted,
what records he would have broken, if
it had not been for those 5 years during
the prime of his baseball career while
he served as a pilot and a member of
the greatest generation.
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All of us would wonder. He walked
away from the major leagues to serve
his country as a fighter pilot. He flew
as a wingman beside our colleague,
Senator John Glenn, during Korea, per-
forming a memorable emergency land-
ing in a damaged plane that was on
fire. And when he was later asked why
he didn’t just bail out, he told people
he was fearing the fact that he might
injure his knees—as you punch the but-
ton to bail out and you pull out of the
cockpit. If you were tall, your Kknees
often would be broken hitting the edge
of the cockpit itself. He would sooner
have died than not have been able to
play baseball because of that potential
injury. It was a conscious choice. An-
other time, he escaped to safety after
being hit with anti-aircraft fire.

Ted Williams was a courageous per-
son, bigger than life, tough as nails,
and he had that rare ability to sum up
perfectly in his character so many
things that speak about a generation,
about our country, and about a game
that is known as our national pastime.

We all hope we will find citizens such
as him and ballplayers such as him
again. We join in mourning his loss and
reflect on all that he gave to his coun-
try.

The ACTING PRESIDENT pro tem-
pore. The Senator from Massachusetts.

Mr. REID. Will the Senator from
Massachusetts yield for a unanimous
consent request? I would consider it an
honor if the two Senators would allow
me to be a cosponsor of this resolution
dealing with one of my heroes, Ted Wil-
liams.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. KENNEDY. Madam President, we
thank our leaders and we thank our
colleagues for giving Senator KERRY
and me a moment to bring to the at-
tention of the Senate and to the Amer-
ican people once again the extraor-
dinary sense of loss that the Williams
family feels, the incredible sense of
loss that people in Boston feel, the in-
credible loss that those who love base-
ball feel and those who served in the
Marine Corps feel at the loss of Ted
Williams.

His stories on the baseball field have
been well documented, although they
bear repeating. For example, his ex-
traordinary lifetime average of over
.406: When we think today of all the
various baseball records that are being
broken, every single one is being bro-
ken almost annually in so many dif-
ferent areas, but no one has even com-
ing close to his. We know he was on a
level of excellence in terms of that
sport that I don’t think will be rep-
licated again.

His service in the military was, as
my colleague pointed out, exemplary
service to our country. Then the serv-
ice as well to the Jimmy Fund, the
Dana-Farber program—the Jimmy
Fund that was just getting started.
People didn’t give a great deal of atten-
tion to the fact of children’s cancer,
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but now you can’t travel anyplace in
this country, or probably in the world,
and not find people who haven’t heard
of the Jimmy Fund or the Dana-Farber
Center as an extraordinary place of ex-
cellence that has given great focus and
attention and, most importantly, hope
and life to hundreds of thousands of
children, including one of my own who
had serious cancer, osteocarcinoma,
and was able to benefit from the ex-
traordinary research and the gift of life
that that center provides. The time
Ted Williams would spend down in that
center without any kind of fanfare,
greeting and welcoming children, giv-
ing them a new sense of hope, was a
real reflection of his humanity.

This is an extraordinary American,
someone of whom baseball is proud,
Boston is proud, all of Massachusetts is
proud. We salute his family, we salute
him, and we thank our Ted Williams
for all the good things he has done for
baseball and for our country.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. I ask unanimous consent
that an equal time for my speech be
given to the Republican side because
they were to control half the time in
this morning business hour.

Mr. REID. Mr. President, will the
Senator from West Virginia yield?

Mr. BYRD. Yes.

Mr. REID. I have been told by the Re-
publican staff that Senator DOMENICI
and Senator BROWNBACK wish to speak.
How long does Senator DOMENICI wish
to speak?

Mr. DOMENICI. Mr. President, I
thought I was speaking earlier. I would
like 10 to 15 minutes.

Mr. REID. Senator BROWNBACK wants
15 minutes.

Mr. DOMENICI. Did we not have a
certain amount that some of our Sen-
ators—

Mr. REID. The Republican time was
to start around 10 o’clock.

Mr. DOMENICI. That is correct.

Mr. REID. Senator WELLSTONE is
here also.

Following Senator BYRD, Senator
DOMENICI will be recognized for 15 min-
utes, Senator BROWNBACK will be recog-
nized for 15 minutes, and then we will
be on the bill. Senator WELLSTONE,
being the timely person he is, came to
speak at 10:30. He will not be able to do
that now unless Senator BROWNBACK is
late; we will be on the bill at that time.

I ask unanimous consent—the two
managers are not here, but I do not
think I am doing anything untoward—
that he speak on the bill—he is not of-
fering an amendment—that he be rec-
ognized as soon as the bill is called up.

The PRESIDING OFFICER (Mr. ED-
WARDS). Without objection, it is so or-
dered.

The Senator from West Virginia.

Mr. BYRD. Mr. President, I, too, am
proud of Ted Williams. I hope the two
Senators will allow me to cosponsor
the resolution.

As one who grew up in the Great De-
pression, I liked baseball. It was 1927.
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May I say to my two Senators from
Massachusetts, it was 1927 when Babe
Ruth, the Sultan of Swat, beat his own
home run record when he swatted 60
home runs. I can remember those days
when I watched for the baseball scores.
I watched for Babe Ruth. I watched for
Lou Gehrig. I watched for the Mur-
derous Four on the New York Yankees
team. That was the year in which Jack
Dempsey fought Gene Tunney to regain
the title.

May I say to my dear friend, TED
KENNEDY, Jack Dempsey was a hero of
the coal miners. He mined coal in
Logan County, WV. So my foster father
told me we would go down to the com-
munity grill, which was a place where
one could buy Coca-Colas or a soda. I
mean they were good Coca-Colas in
those days, and you got them for 5
cents, a bottle of Coke for 5 cents. So
he said we would go down to the com-
munity grill and listen to that fight.

Well, we went on that night. And
there were fully 30 or 40 coal miners
around that radio. I went home a dis-
appointed lad because Jack Dempsey
was my hero at that point as far as
sports figures were concerned, as well
as Babe Ruth. And I went home a dis-
appointed lad because Jack Dempsey
did not win the fight.

I did not hear the fight. There was
only one set of earphones, and Julius
Sleboda, who was the manager of the
grill—that was 75 years ago, he was the
manager of the grill—he listened to the
fight, but he didn’t tell the rest of us
anything about what was going on.

So, 1o and behold, Mr. C.R. Stahl, a
Scotsman who was the general man-
ager of the coal mining operation,
came into that room and took the ear-
phones from Julius, put them on, and
gave to those of us who were standing
around with open eyes, open ears, and
open mouths, a blow-by-blow account
of the greatest prize fight, as far as I
am concerned, that ever occurred in
the United States—Jack Dempsey. And
he lost the fight. That was 1927.

May I say to the distinguished Sen-
ator from Illinois, something happened
in 1927. I can see the bulletins that
were tacked up on the wall of the com-
pany store, the coal company store:
“Lindbergh Crosses the Atlantic.” He
flew across the Atlantic in the Spirit of
St. Louis. He started out, I believe it
was May 9, 1927. The New York Times
had a headline which said that he flew
over Nova Scotia at the tremendous
speed of 100 miles per hour in the Spirit
of St. Louis. That was Lindbergh. He
had a plane that had a load of 5,500
pounds. He had five sandwiches. He ate
one-half of a sandwich on the way. Part
of the time, he flew 10 feet above the
water; part of the time, 10,000 feet
above the water. He flew across the At-
lantic in a single-engine plane, the
Spirit of St. Louis. That was 1927.

That was the year Ford brought out
the Model A Ford. It was also the year
in which Sacco and Vanzetti were exe-
cuted—1927, a great year.

Let me switch now to 2002. Congress
had been requested to appropriate more
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than $10 billion in fiscal year 2003 funds
for a reserve fund from which the De-
partment of Defense will draw to pay
for its operations in the war against
terrorism. Now, watch out. This war
against terrorism is a terrible war, but
watch out. Many things are being done
under the rubric of the war on ter-
rorism. We had better watch out. Let
me tell you about this one. The Presi-
dent requested this huge amount of
money, free of any restrictions.

Now, Senators, we have to watch this
stampede to legislate a new Depart-
ment—and I am for a new Depart-
ment—but in this so-called reorganiza-
tion plan that the President sent up to
the Senate and the House, watch out,
this is a reorganization plan. Let’s be
careful we don’t reorganize the checks
and balances in our constitutional sys-
tem. I have seen a fair number of re-
quests for blank checks in my time,
but this one takes the cake.

The President’s request for a large
reserve fund for the military is not un-
precedented. Just within the last dec-
ade, Congress established reserve funds
for military operations in Kosovo, Bos-
nia, and the Persian Gulf region. From
1996 to 2001, Congress appropriated
funds to the overseas contingency oper-
ations transfer fund to pay for our
peacekeeping missions in the Balkans
and the enforcement of no-fly zones
over Iraq. The result was an account-
ing nightmare.

As the General Accounting Office re-
ported on May 22, 2002, the reserve fund
for operations in the Balkans and the
Persian Gulf was used for ‘‘question-
able expenditures.” That is an under-
statement. The GAO report details how
this reserve fund was used in 2000 and
2001 to buy cappuccino machines—
there are three Appropriations Com-
mittee members on the floor right now
on this side of the aisle, and another
one is coming in on the other side of
the aisle. The GAO report details how
this reserve fund was used in 2000 and
2001 to buy cappuccino machines, golf
club memberships, decorator furniture,
and even a bingo console. President
Bush says he needs the reserve fund to
move money around quickly with a
minimum of congressional intrusion.
But would some congressional over-
sight have stopped the purchase of a
bingo console with defense funds? How
about that?

That is your money, I say to the tax-
payers who are watching this Senate
floor right through those cameras
there. That is your money.

How did these funds, intended for im-
portant military missions, become di-
verted to Government waste? As the
GAO report says:

There is limited oversight—

We don’t give enough time to over-
sight, and we have an administration
that doesn’t want us to give much time
to oversight. That is my view of it.

There is limited oversight and a cor-
responding lack of visibility over how
contingency operations funds are used
that has also contributed to question-
able uses of contingency funds.
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That is not Robert Byrd talking, that
is the GAO report, the General Ac-
counting Office, an arm of the Con-
gress. It is no wonder Congress refused
to put any more money into this re-
serve fund in the Fiscal Year 2002 Ap-
propriations Act.

We should also put this in the proper
context of how the Department of De-
fense manages and accounts for the
money that is appropriated to it. It is
a miserable record. Twelve years after
the enactment of the Chief Financial
Officers Act of 1990, the Pentagon is
unable to produce annual audited fi-
nancial statements. It is a financial
scandal that goes beyond the account-
ing chicanery perpetrated by the fallen
giants of corporate America. In Janu-
ary 2001, the General Accounting Office
reported that the Pentagon was unable
to reconcile a $7 billion difference—not
$7 million, but $7 billion—the Pentagon
was unable to reconcile a $7 billion dif-
ference between its available fund bal-
ances and the balances kept by the De-
partment of the Treasury; that the De-
partment made $2.3 trillion—this is
still the General Accounting Office re-
port talking—that the Department
made $2.3 trillion in unsupported ac-
counting entries in fiscal year 1999, and
that the Pentagon was not able to keep
track of all of their weapons systems
and support equipment. Now, get that.
Simply put, if the Pentagon were a cor-
poration, its stock would be crashing
and the Dow Jones would be in really
serious trouble.

We should all know by now that the
Pentagon’s accounting mess requires
closer oversight. It is a massive oper-
ation, and the Secretary of Defense has
indicated it is a massive operation. Not
all of this happened on his watch. He
wants to try to get control over it, but
how can he? It is so massive: Estab-
lishing a $10 billion reserve fund for the
war on terrorism, with no restrictions,
no limitations, no controls on how the
money can be spent. We are talking
about $10 billion; that is $10 for every
minute since Jesus Christ was born. It
would be throwing gasoline on a fire
that is already raging out of control.
With the Government ledgers filling up
with red ink, we need not only fiscal
responsibility, but also accounting re-
sponsibility.

My concern with the reserve fund
proposed by the President is not lim-
ited to its gross invitation for waste,
fraud, and abuse, to use a hackneyed
term.

As a Member of the Senate and chair-
man of the Appropriations Committee,
I want to know how this money will be
used because $10 billion is a lot of
money, looking at it from the stand-
point of my background and my State.
It is a lot of money. Will it be used for
rooting out the terrorists who remain
in Afghanistan? Will it be used for the
creation of an Afghan national army?
Will it be used to increase our military
presence in the Philippines, Georgia, or
Yemen? What about an invasion of
Iraq? Is that what it is going to be used
for? We don’t know.
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On July 3, 2002, President Bush sent a
letter to congressional leaders to pro-
vide further details on how the $10 bil-
lion fund might be used. This supposed
explanation left me scratching my
head. I bet it left the Senator from New
Mexico scratching his head. Nobody in
this Senate understands this budget
and the appropriations process any bet-
ter than he does, if as well as he does.
But it left me scratching my head—
even more than I had scratched it be-
fore. The letter from the President
talks about $10 billion being requested
for a reserve fund with no controls and
no oversight. But get this:

This request will improve collection, anal-
ysis, coordination, and execution of intel-
ligence priorities and plans, as we expand
into new theaters—

Oh, oh—
of operation and build new relationships.

That is not my quote. That is the
quote in the message from the Presi-
dent.

Let me say that again. Hear me, Sen-
ators. The letter from the President
states:

This request—

For $10 billion of your money; your
money; your money—

This request will improve collection anal-
ysis, coordination, and execution of intel-
ligence priorities and plans as we expand
into new theaters of operation and build new
relationships.

Mr. President, there is no clarifica-
tion on what is meant by ‘‘expanding
into new theaters of operation.”” Our
imaginations are left to run wild. Are
we talking about Iraq? If so, Mr. Presi-
dent, let’s hear it. Tell us. The Amer-
ican people are entitled to know where
their money is going to be spent, where
their boys and girls, the young men
and women of this country, are going
to be sent. Tell us.

Our imaginations are left to run wild.
An accompanying letter from the Di-
rector of the Office of Management and
Budget, Mitch Daniels, proposes to
elaborate, he is going to explain, ex-
plain a bit more, on how the $10 billion
is going to be used. He is a favorite of
us Members on the Appropriations
Committee in both Houses. Mitch Dan-
iels, the OMB Director, is a great fa-
vorite of ours.

According to Mr. Daniels’ letter, the
reserve fund would contain—listen to
this—the reserve fund would contain
“up to $2.550 billion for military per-
sonnel accounts; up to $5.570 billion for
operation and maintenance accounts,
as well as military construction on
working capital funds; and up to $1.880
billion for procurement or research, de-
velopment, test, and evaluation ac-
count.”

While this may be seen by some as
making some progress in specifying
how the requested funds might be used,
the devil is still in the details, and we
do not have them.

Under the President’s proposal, the
allocations could be changed by the
Secretary of Defense, after consulta-

CONGRESSIONAL RECORD — SENATE

tion with the Director of the OMB.
Now get that, get that, pay close atten-
tion: Under the President’s proposal,
the allocations could be changed by the
Secretary of Defense, after consulta-
tion—get that—after consultation with
the Director of OMB and 15 days after
providing notification—not a request—
but notification to the congressional
defense committees. Ha, ha, ha. What
are we going to do next?

It is not hard to see how that $10 bil-
lion reserve fund could start out for a
legitimate purpose, such as paying the
Guardsmen who have been mobilized
for homeland security missions, but
then be reallocated to fund any pro-
gram that could be twisted around and
redefined to encompass a defense
against terrorism.

I suppose that additional missile de-
fense spending could fall within that
rubric, as would military action
against Iraq. Watch out; be careful
while you are back home in August. Be
careful.

I could not imagine that a $10 billion
reserve fund would be considered for
any other agency in our Government
but the Department of Defense. I doubt
that any of us would seriously consider
a $10 billion reserve fund that could be
spent on health care, prescription
drugs, or highway construction. The
fiscal conservatives in Congress would
hit the roof. ‘““Where is the account-
ability?”’ they would say. If any Mem-
ber of this body proposed on an appro-
priations bill a $10 billion reserve funds
for education, with no limits on how
those funds would be used, I have no
doubt that the President would assail
that Member for fiscal irresponsibility
and ready his veto pen.

It is true that we are engaged in a
war on terrorism, and that war is ex-
pensive. At the height of our military
operations in Afghanistan, we were
spending more than $1 billion a month.
But there is already a well-established
means of providing that money with-
out resorting to blank checks and re-
serve funds. Congress passes supple-
mental appropriations bills to provide
additional funds to address contin-
gencies that were not anticipated in
the regular appropriations process.

The Senate passed a supplemental
appropriations bill on June 7 of this
year that fully funds the President’s
request for additional funds for the
military to pay for the war on ter-
rorism. At his news conference earlier
this week, President Bush criticized
the Congress for delays in final action
on the supplemental bill, but he failed
to mention that his administration is
greatly responsible for at least par-
tially delaying the legislation.

The administration slowed the sup-
plemental bill down months ago by re-
peatedly refusing to allow Homeland
Security Director Tom Ridge to testify
about the funding request. Most re-
cently, the administration, claiming
that the supplemental bill invests too
much in homeland security, has threat-
ened to veto the legislation, despite its

July 10, 2002

overwhelming 71 to 22 vote in the Sen-
ate. What our country needs is respon-
sible leadership, and Presidential
threats about a veto of homeland secu-
rity funding is nothing short of irre-
sponsible.

This supplemental appropriations
bill does not include a reserve fund
that will subvert government account-
ability for how taxpayer money is
spent. But the administration con-
tinues to seek such a fund for the fiscal
year 2003 Defense appropriations bill. I
deeply regret this indication that the
administration continues to view Con-
gress as an impediment to the national
interest, rather than a coequal branch
of our Government with its own, non-
delegable authorities and responsibil-
ities under the Constitution.

The Founding Fathers granted Con-
gress the power of the purse and the re-
sponsibility to provide for our national
defense.

Accountability for how the funds are
spent must be demanded by Congress
as the directly elected representatives
of the people. We were not sent here by
an electoral college. We are directly
accountable to our constituents. If this
$10 billion defense reserve fund is mis-
used, who will have to answer to the
letters and the phone calls from John
Q. Public? It will not be the Secretary
of Defense. It will not be the Director
of the Office of Management and Budg-
et. It will be us, the Members of Con-
gress. We have a responsibility to see
that funds we appropriate are well
spent. We cannot allow ourselves to
shirk that responsibility. It is the peo-
ple’s tax dollars.

If the people are being told these dol-
lars are to go to fight global terrorism,
this Congress must never allow these
funds to buy cappuccino machines in-
stead.

I again thank all the Senators, and I
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

THE SENATE NEEDS A BUDGET

Mr. DOMENICI. Mr. President, I
might say to the distinguished Senator
from West Virginia, since I like
cappuccinos, it would be better than
some other things we might buy.

In any event, the Senator from Kan-
sas is going to speak shortly, and I will
try not to go too long. The Senator
from West Virginia, Mr. BYRD, I have
been listening, and not to your entire
speech, but I say the Senator from New
Mexico agrees with some of what you
said. But I would not expect you to lay
the blame in Congress where the blame
lies in Congress. I believe much of the
delay on everything is attributable to
the fact that the majority party has
not yet as of this day produced a budg-
et. So if we want to talk about delays,
as chairman of the Budget Committee,
my good friend, you do not know what
number to mark to. Nobody has yet
told you how many dollars you have to
spend. If the budget does anything, it
starts with that.
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It also ropes in, in some good and
major way, the entitlements that are
supposed to come up the remainder of
this year and next year. We do not
have that around either. That is one of
the reasons we keep getting 60 votes
for every proposal that might be some-
thing that we ought to be considering
for the American people.

It is given an added burden because
we do not have a budget. So I have said
this, not as many times as some have
urged me to say it, but I have said we
need a budget. I do not know if we need
it now—it is almost August—but I do
believe we have to remind ourselves
that whether we like the budget proc-
ess or not, whether it will be in exist-
ence next year, we will know in ad-
vance. But as part of the process we go
through, clearly it is not good for the
American people that it not be done. It
causes an awful lot of problems. It can
cause us to spend an awful lot of
money. It might indeed cause us to be
behind schedule on things and we
ought not be, especially in an election
year when we have to tear ourselves
away from an election, a number of the
Senators do, plus the rest of the elec-
tions in our country.

Mr. BYRD. Will the Senator yield?

Mr. DOMENICI. I am pleased to
yield.

Mr. BYRD. Inasmuch as he addressed
some of his remarks to me, I share the
Senator’s concern that there is no
budget. I was also concerned the pre-
vious year when there was no markup
in the Budget Committee of the budget
bill. T was a member of that com-
mittee.

Mr. DOMENICI. Yes, indeed.

Mr. BYRD. There was no markup. So
each side, of course, can find some
fault with the other. The point is, we
are at the present moment, and Con-
gress is being blamed by the adminis-
tration for not passing a supplemental
bill quickly. I have pointed out that
the administration could be more help-
ful in this regard. Senator STEVENS and
I, and other Members of the Appropria-
tions Committee, have been working
with a Republican House and we stand
ready and have stood ready all along to
meet to try and work out these dif-
ferences.

The administration could be more
helpful to us if it would urge the Re-
publican House to move faster. We
ought to get that supplemental back—
that conference back to both Houses
this week. We ought not to be any
longer than that.

I am glad to say the distinguished
chairman of the House side of the Ap-
propriations Committee is calling me, 1
believe today, and he is working with
Senator STEVENS and Mr. OBEY.

Mr. DOMENICI. Is that the House or
the budget chairman?

Mr. BYRD. I beg your pardon?

Mr. DOMENICI. Is that the House or
the Budget Committee chairman?

Mr. BYRD. I am glad the Senator
pointed to my inadvertence. It is the
House Appropriations Committee
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chairman, Mr. YOUNG. He is working
with Mr. STEVENS, Mr. OBEY, and my-
self. So we hope to get a supplemental
conference report this week.

I thank the distinguished Senator for
his courtesy in yielding.

Mr. DOMENICI. I did not intend to
get into a debate about the 27 years of
budgets that I have been part of in the
Senate. I merely call to the attention
that right now, this year—we did get a
budget last year. We did not get it out
of committee, but the statute did not
require that.

I do not want to debate that issue. I
merely mentioned that my good friend
was producing a litany of things that
were causing the delay, and I thought
it was a little bit lopsided toward
blaming the administration for the
delays. A lot of them are our fault,
starting with the fact that we do not
have a budget.

Yes, the President has a different ap-
proach to what he wants to use the
money for than we do, but we better
get on with it. It is not too much dif-
ferent than most Presidents in sending
us their budgets, and the sooner we get
on with facing up to our responsibility
the better we are.

We have been sitting around waiting
for somebody else—and it was not the
President—for a long time in the Sen-
ate, as time ran buy and the appropria-
tions were needed. We are going to get
them done just like we do every other
year. I used to think because it got late
and because I was worried we were not
in session, that we would not get it
done. We will get it some way or an-
other. We always have. We have been
late. We have had partial passages of
supplementals and then we have had
other ways of putting two or three bills
together, all of which should not hap-
pen. But if you need to do them, you
need to do them. That will be the case
this year, too, I hope. I hope it will be
done expeditiously.

Now, I want to move to the subject I
came to the floor about.

Mr. BYRD. Will the Senator yield?

Mr. DOMENICI. I am glad to yield.

Mr. BYRD. I ask that the time for
this colloquy not be taken out of the
time allotted to the Senator from New
Mexico.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOMENICI. This colloquy will
not come off of my time.

Mr. BYRD. I hope the Senator will
have all the time he wants.

It is too bad we get into these little
kinds of colloquies, but I believe the
candidate who said he was going to
change the tone in Washington would
go a long way towards helping to
change that tone if he would stop beat-
ing Congress over the head in his pub-
lic speeches. Just the other day, he
complained about the Congress not
passing his supplemental bill and the
chairman of that committee. I am not
at fault for not getting it passed. The
Republicans on that committee are not
at fault. We voted it out of the com-
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mittee solidly, 29 to 0. So we work in a
bipartisan fashion in that committee.

Senator STEVENS and I are working
in a bipartisan fashion, and the admin-
istration does not help things when it
lambastes the Congress publicly and
talks about the supplemental bill, the
delays in getting that bill down to the
President.

We put every dollar in that bill that
the President asked for for defense, and
part of that delay is caused by the ad-
ministration itself. I cannot help but
respond to that kind of partisanship
when it is sent out over the public air-
waves by the one man in this country
who commands the attention of the
press. Nobody else can compete with a
President when it comes to that, but
we all are going to have to answer to
voters. I will stand at the judgment bar
as well, but we on the Appropriations
Committee are doing everything we
can to move the bill.

We are scheduled to take up the re-
maining appropriations bills before
this month is out. Senator STEVENS is
working with me in that regard, and so
is Senator DOMENICI and the others.
Let us call it 50/50, a draw, like the All-
Americans did last night?

Mr. DOMENICI. Well, you just added
another one. You went to the 60. So I
have to go to the 60.

Mr. BYRD. The Senator says ‘‘you.”
Under the Senate rules, we are not sup-
posed to address another Senator in
the second person.

Mr. DOMENICI. Mr. President, I am
not here as much as the Senator and I
slip every now and then.

Mr. BYRD. We all slip.

Mr. DOMENICI. It is pretty hard to
get that out of your head, but I think
I have the floor now. Is that correct?

Mr. BYRD. The Senator does.

Mr. REID. Will the Senator yield for
a unanimous consent request?

Mr. DOMENICI. Yes.

Mr. REID. If the Senator will yield,
Senator MCCONNELL, if he were here,
wished to speak on his amendment,
which is the pending matter on the bill
that will be before the Senate in a few
minutes. I ask unanimous consent that
following the statement of the Senator
from Minnesota, which is for debate
only on the bill, the Senator from Ken-
tucky, Mr. McCONNELL, be recognized
for debate only on his amendment for
up to 30 minutes.

Mr. BROWNBACK. Reserving the
right to object, if I could inquire, I be-
lieve in the former unanimous consent
I was to be recognized after Senator
DoMENICI. If that is not impacted by
the unanimous consent request, I will
have no objection.

The PRESIDING OFFICER. That is
correct. It would not be affected by the
unanimous consent request.

Mr. BROWNBACK. I remove my ob-
jection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Mexico.

Mr. DOMENICI. Mr. President, am I
limited by a certain amount of time?
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The PRESIDING OFFICER. The Sen-
ator has 8% minutes remaining.

———

FOREST FIRES

Mr. DOMENICI. Mr. President, for a
couple of weeks, every time Americans
look at their TV screen, they see a
huge fire, a piece of America burning.
Forests in our Southwest and West are
on fire. We have seen huge fires in the
State of Arizona, small but significant
fires in New Mexico, and very large
fires in the State of Colorado.

I do not want to discuss the why of
the fires today, but I am very hopeful
that another year will not pass in the
Congress, at least the Senate, without
a thorough analysis and research by a
committee of Congress on why our for-
ests are burning. Some say it is nat-
ural. Others say it is a terrible man-
agement mistake. They claim that we
have gone along without pruning,
thinning, or taking care of forests and
are inviting either manmade fires,
lightning, or some kind of natural fire
starter.

We have a very serious problem with
reference to our national forests and
these fires. So far this year, over 3 mil-
lion acres have burned, and the fire
season is not yet over. This is 1 million
acres more than the devastating 2000
fire season and twice the 10-year aver-
age. So far, twice the 10-year fire aver-
age has already occurred in our forests!
This fire season has had a detrimental
impact on communities throughout the
West and Southwest, disrupting thou-
sands of people’s lives, hurting the
economies in ways we cannot measure,
and destroying homes and property. We
must act in each instance to put out
the fires, to contain them, and, yes,
after that, provide whatever help we
can to those suffering.

While the fires burn, there are people
who need help. There are people in both
the BLM and the Agriculture Depart-
ment who are busy, day by day, using
millions and millions of dollars, which
we have provided.

I suggest today that the Department
of the Interior and the Department of
Agriculture indicate they will have to
move resources from all Kinds of ac-
tivities that are supposed to occur dur-
ing the rest of this year over into fire
accounts because nobody expected such
a huge, onerous, and costly fire season.
The Department of the Interior and De-
partment of Agriculture are about $850
million short for 2002.

Those managing the bills, and the
White House, should know it is a very
difficult situation to let a supple-
mental catch up with the problem.
That is what happened here. We have a
supplemental appropriations bill wait-
ing around. Now we have a new prob-
lem that did not exist when the supple-
mental started—reimbursement to the
Departments of our Government that
have used their money to pay for the
forest fires that are burning down
America.

We ought to either find a place for
that amendment on the supplemental
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or in some way accommodate it. We al-
ways say if it is an American problem,
we will pay for it. If it is an earth-
quake, we pay for it. If it is a tornado,
we pay for it. That is the collective in-
surance of America that we will pay for
those emergencies, either on the sup-
plemental or on the Interior appropria-
tions bill, neither of which at this mo-
ment has money for these forest fires—
neither bill, neither the supplemental
nor the full yearly appropriation bill.

The whole of next year is ready to be
appropriated without the fire money in
it. So we need to provide the money
the way I see it. It has been waiting
long enough. I know the President does
not want the supplemental over a cer-
tain amount. I will accommodate to ar-
range the additional funding, however
he and others in the appropriations
process and the Congress desire.

I repeat, the money that has been
used to fight the forest fires has come
out of various and sundry accounts, in-
cluding the accounts for rehabilitation
and restoration of burned lands. For
those in the West who are suffering
from these fires, we will get a bill
ready.

I close by saying there is also a grow-
ing problem in Texas and other States
regarding excessive water. The floods
have caught up with this supplemental.
I have been discussing the issue with
the Senator from Texas, KAY BAILEY
HuTcHISON. I have also talked to Sen-
ator GRAMM. We will be asking that
they present their water issues, and
maybe we can provide funding on one
emergency supplemental bill to the ex-
tent it is necessary to accommodate
the emergencies of our people.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Kansas is recognized.

Mr. McCAIN. Mr. President, will the
Senator yield for a unanimous consent
to be placed in the queue to speak?

Mr. BROWNBACK. I yield.

Mr. McCAIN. I ask unanimous con-
sent that at the appropriate time,
which I believe is following Senator
McCONNELL, I be allowed 15 minutes to
speak in support of the Leahy amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Kansas.

————

COMMISSION ON THE ACCOUNT-
ABILITY AND REVIEW OF FED-
ERAL AGENCIES ACT

Mr. BROWNBACK. Mr. President, I
rise to spend a few minutes talking
about a growing fiscal and budgetary
problem we have in the Senate, some-
thing I am not joyous about bringing
up, but we have a problem. We are
quickly sliding into it, if not falling
into it, and we need to get it addressed.
We need to address it before we get
completely caught up in the fiscal and
budgetary track.

Time is growing short. This body has
yvet to pass a budget resolution. We
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have not passed a single 1 of the 13 an-
nual appropriations bills yet. Here we
are in the middle of July; no budget
resolution, not 1 of the 13 annual ap-
propriations bills. We are quietly mov-
ing into position for a fiscal train
wreck. Many Members of the body ex-
pressed grave concern and doubt in 1998
when we did an omnibus appropriations
bill. The course currently being
charted by the Senate leadership will
make that train wreck look like a
fender bender.

We need to first consider the budget
resolution created by the Budget Act of
1974. The budget resolution, which the
Senate is legally required to pass by
April 15—nearly 3 months ago—estab-
lished caps on total annual discre-
tionary spending. To waive the limits
requires a 60-vote point of order. With-
out the mechanism in place, amend-
ments to increase spending can be
passed in the appropriations bills, re-
gardless of their impact on Social Se-
curity, by a simple majority. So we are
subjecting the Social Security surplus
to simple majority movement by this
body.

It is astounding, but despite the legal
requirements for passage of the budget
resolution by April 15, the leadership of
the Senate has failed to even bring up
the measure for consideration. And in
the 27 years since the Budget Act of
1974, the Senate has had a budget.

To further put our current situation
in perspective, consider the fact that
just a year ago this body was composed
of the exact 100 people here today, and
we passed a budget resolution offered
by Senator DOMENICI with the support
of 656 Members.

Regardless of how the votes stack up,
at the least, the Senate should pass a
budget resolution so we have the fiscal
caps in place that would take 60
votes—not just a majority, but 60
votes—to be able to raid the Social Se-
curity surplus. That is just prudence
on our part that we ought to put the
budget mechanisms in place.

I think we are sliding quickly into a
situation where we are going to be
spending ourselves into a bigger hole
and not have any of these restraints or
the mechanisms in place to help hold
us back.

On the appropriations bills I men-
tioned at first, when the Senate should
have passed 4 or 5 of these at least by
this point in time, of the 13, we have
passed none. These bills can take
weeks to debate and pass. Then there
are conference committees to work out
the differences between the House and
the Senate bills.

When considering these factors, cou-
pled with the finite time remaining on
the legislative calendar, it seems evi-
dent that a super-omnibus bill, larger
than the 1998 omnibus, may very well
be necessary to break the inevitable
logjam.

Most of us in this Chamber have been
privileged enough to serve during the
recent period of historic, large federal
surpluses. While large surpluses can be
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an indicator of a robust economy, they
are not necessarily an indicator of good
fiscal management. Large surpluses, as
I think we have seen, can lead to com-
placency with, and in some instances
even misuse of, taxpayer dollars. While
we should always be dedicated to en-
suring the maximum benefit of every
tax dollar that comes to Washington,
we are now faced with the real possi-
bility of a $100 billion deficit in fiscal
year 2002—a $100 billion deficit.

Between increased funding for both
the War on Terrorism and other domes-
tic programs, our federal surpluses
have vanished, and we are reentering
the realm of deficit spending. We need
to exercise fiscal restraint in our
spending, and yet we appear to be head-
ed for another omnibus appropriations
bill at the end of this congressional
session. Surely, Members on both sides
of the aisle can understand that if this
is the case, it means that there will be
even more pork-laden measures tucked
inside of these bills. Whether you are
conservative or liberal, surely, it is an
unacceptable strain on hard working
Americans and our economy to have
that type of pork barrel spending. The
bottom line is that an omnibus appro-
priations bill prevents the proper indi-
vidual consideration of spending meas-
ures, and it is bad for America.

Now more than ever, we should take
steps to assure taxpayers that their
hard-earned tax dollars are being well
spent. Two months ago, I introduced
the bipartisan Commission on the Ac-
countability and Review of Federal
Agencies Act—or CARFA Act for short.
As in any bureaucracy, inefficient or
low priority use of taxpayer’s dollars
are often serious threats to the credi-
bility of an agency or program. We
must be certain that the money we
spend is not just allocated that way be-
cause we have historically spent it this
way. Priorities change and our spend-
ing must change with it.

The CARFA Act would create a com-
mission that is modeled on the success-
ful Base Realignment and Closure
BRAC Commission. Whereas the BRAC
Commission examined military bases
and the Department of Defense,
CARFA would review Federal domestic
agencies, and programs within agencies
using a narrow set of criteria, which
should produce significant results. The
three areas of review are duplicative
programs, wasteful or inefficient
spending, outdated, irrelevant or failed
programs.

If this legislation is enacted, the
Commission, upon completion of its
two-year review, would submit to Con-
gress both its recommendations for the
realignment and elimination of domes-
tic agencies and programs, and pro-
posed legislation to implement these
recommendations. The Congress would
then consider the Commission’s pro-
posed legislation in an expedited man-
ner, with input from the committees
under who’s jurisdiction the affected
agencies or programs fall. Following
the committee’s comment period, the
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proposed legislation would be brought
to the floor of each Chamber for debate
and a vote. Like BRAC, the Commis-
sion’s proposed legislation would be
voted up-or-down without amendment.

The Commission on the Account-
ability and Review of Federal Agencies
Act is about maximizing the benefit of
Federal funds. Like BRAC, which di-
rected that all funds saved be placed
back into the DOD budget, any funds
saved by implementation of CARFA’s
recommendations would be directed to
support other more efficient domestic
programs and agencies. In other words,
any money saved would be put right
back into other, higher priority domes-
tic programs. That would be the best
way we could spend the money.

The CARFA Act is about fiscal re-
sponsibility, and the Federal Govern-
ment is accountable to the hard-work-
ing Americans who foot the bill. Per-
sonally, I think it would be wonderful
if we were able to further increase the
research budget for the National Insti-
tutes of Health, or IDEA—Individuals
w/Disabilities Education Act—because
funds saved through the work of the
CARFA commission would be more
money available there. Priority spend-
ing would be done. This Commission
has the potential to help us truly root
out inefficiency, in the Federal Gov-
ernment in such a way that we can
more fully realize the benefit of all
Federal funds.

The CARFA Act is a good measure,
and its enactment would send a posi-
tive signal to the American people that
the Senate is attempting to exercise
sound fiscal policy. I urge my col-
leagues to support it.

I urge my colleagues to look at the
fiscal situation we are setting up right
now with the spending and the lack of
a budget bill, the lack of passing any
appropriations bill, the $100 billion fis-
cal deficit we are looking at for this
fiscal year. We cannot afford this train
wreck, and it is not wise at all for us to
allow ourselves to slip into it. We real-
ly need to show the leadership to pass
a budget resolution, to pass appropria-
tions bills, to put caps in place, and to
pass this CARFA bill.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. My colleague from
Indiana wanted to speak for 5 minutes,
so I ask unanimous consent he be al-
lowed to speak for 5 minutes, after
which I have the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAYH. Mr. President, I thank my
colleague, the Senator from Minnesota,
for his courtesy.

Mr. President, it is good to see you in
the chair again. You have had the mis-
fortune of being in the chair the last
few times I took the floor, and I appre-
ciate your forbearance as well.

ACCOUNTING REFORM ACT

Mr. BAYH. I come to the floor of this
august body to call for the swift enact-
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ment of the accounting reform meas-
ure, including the Leahy amendment. I
do so because I believe very strongly
that it is in the best interests of Amer-
ica at this critical time in our history.
I believe it goes way beyond mere ac-
counting issues.

What we are debating today deals
with the financial security of millions
of individual investors across this
country, the security of their pensions,
their 401(k) programs, and their other
investments for the future of their
children and their grandchildren.

What we are talking about today in-
volves the very vitality of our econ-
omy, for those who have invested and
not invested alike, the amount of in-
vestment that will take place in the
economy, the number of jobs that will
be created, the vitality of farms. What
we are debating today involves the
standing of America in the inter-
national economy; whether we will
continue to be a safe haven for invest-
ments from those abroad, attracting
the capital that helps us build a strong
foundation for America’s economy.

More than anything else, what we are
debating today is nothing less than the
basic values upon which this country
has been based; whether we will con-
tinue to encourage those virtues that
have always characterized America,
whether we will continue to be the land
of opportunity based upon hard work,
ability, thrift, honesty, and playing by
the rules or, instead, whether we will
be perceived as the land of opportunity
based upon artifice, avarice, and finan-
cial deceit. I believe the choice is clear
and that the right thing, based upon
traditional values and virtues, is em-
bodied in the Sarbanes bill, including
the Leahy amendment.

I congratulate our colleague, Senator
SARBANES. He has demonstrated leader-
ship and foresight in this issue. I be-
lieve the record will show that Senator
SARBANES was a leader in this issue a
long time before it became popular. It
is wonderful when events combine with
leadership to give us an opportunity to
truly make historic progress in this
body. I think Senator SARBANES has
seized the moment.

I congratulate Senator LEAHY for his
protection of whistleblowers and
strong penalties against document
shredding and financial fraud. He has
made this a better bill.

Mr. President, as you know, we serve
on the Intelligence Committee to-
gether, and since the tragedies of 9/11,
our country has been involved in twin
struggles: One, the physical national
security of this country; and, second,
getting this economy moving again to
ensure the economic security of Ameri-
cans across this country. There are
parallels between these two challenges.
Both occurred as a result of unexpected
tragedies but have presented us with
opportunities to make this an even bet-
ter, stronger, more secure Nation. Both
involve breaking the political gridlock
and the bureaucratic inertia that all
too often make progress in this Capitol
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difficult. And both involve striking the
right balance between individual free-
dom and liberty on the one hand, that
we cherish, and collective security,
which makes individual liberty mean-
ingful, on the other.

I believe this bill strikes the right
balance. It insists upon credibility and
transparency of information provided
to the marketplace, the very founda-
tion upon which capitalism is built,
but it does so with flexibility to ensure
that the regulatory hand is as light as
possible, and that the information pro-
vided, that transparency and credi-
bility provided to the marketplace, is
done in a manner that is least burden-
some to shareholders and investors as
possible.

For example, the prohibitions
against auditors providing consulting
services: We have seen, as the chair-
man would note, in recent years a vast
expansion of expenses and consulting
services which create an appearance of
a conflict of interest.

We need to deal with this trans-
parency to reassure the marketplace,
but we need to do so in a way that im-
poses less regulation, burden, and cost
upon existing shareholders as is hu-
manly possible. This bill takes that ap-
proach by creating a presumption that
certain consulting services will not be
allowed, but by also providing flexi-
bility to the new independent oversight
board to waive that presumption, or
the company and its auditors can go to
the oversight board and say in this in-
stance, under these facts, the presump-
tion should be waived because we can
provide the transparent data to the
marketplace in a less costly manner by
allowing our auditors to provide these
consulting services.

Basically, the bottom line is where it
makes sense to provide the consulting
services, or the presumption or the ap-
pearance of conflict is not a conflict in
fact, it can be waived, and the con-
sulting services can be provided. That
is the right balance for transparency
and credibility provided in the market-
place in the less costly manner to
shareholders.

I congratulate the chairman for in-
corporating that into the bill.

I have heard some of our colleagues
and commentators talk about over-
burdensome regulations. I don’t have
the reflexive reaction to regulate. I am
well aware that one of the few laws
that we count on in Washington is the
law of unintended consequences. But
the fact that an error may be made is
no excuse for doing nothing.

The right answer is not no action to
address the inadequacies that we have
seen, just as it is not an overburden-
some action. The right answer, my
friends, is a well-considered, thought-
ful, well-balanced action to protect the
interests of American investors, and to
ensure the integrity of our economy.
That is the balance which is struck in
the Sarbanes bill.

That is why I compliment the chair-
man for all the work he has done.
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Let me conclude. My colleague from
Minnesota has been so gracious for al-
lowing me to continue.

I am pleased to see the chairman in
the Chamber. I hope he will have a
chance to read the complimentary re-
marks I made about his leadership and
his farsightedness.

I said he is the leader on this issue,
and I congratulate him for that.

Let me conclude where I began.

This issue goes a long way beyond
mere accounting issues. It goes a long
way beyond economic policy. It goes to
the very heart of who we are, what we
stand for as a people, and the kind of
values we cherish in United States of
America. This will protect individual
investors. It will help to ensure the in-
tegrity of our economy. But more than
anything else, it will ensure that those
Americans who have embraced our tra-
dition with virtues, who have worked
hard and saved their money, who have
played by the rules, and are honest are
able to get ahead in this society.

It will send a loud and clear signal to
those who practice financial deceit and
financial chicanery that they do not
have an avenue to success in this coun-
try. That does not embody the best val-
ues of America.

That is why I strongly support the
Sarbanes bill and the Leahy amend-
ment.

I urge my colleagues to enact this
important legislation.

I thank the Chair. I yield the floor.

Mr. SARBANES. Mr. President, I say
to my good friend, the distinguished
Senator from Indiana, that he said I
should read his gracious comments. I
actually saw them on one of the mon-
itors. That is one of the reasons I came
to the floor. I wanted to express my
personal appreciation to the Senator
for his very kind remarks.

But even more, I wanted to under-
score the constructive contributions
which the Senator made to this legisla-
tion in the course of its consideration
by the committee. I know how closely
he followed what we were trying to do.
He came forward with a number of
ideas that were most helpful to us in
shaping this legislation. I think the
statement he just made reflects his
own deep appreciation of the serious-
ness of the issue with which we are try-
ing to deal, the import it has for the
functioning of the American economy,
and how he understands that they are
very important issues.

If we don’t move to restore con-
fidence in the U.S. capital markets,
there will be a negative impact on our
economy. We are seeing some of that
now. We have already seen this tremen-
dous loss in the value of the retirement
plans. People have just been wiped out.
Tens of thousands of people are being
laid off. The impact on the economy is
beginning to spread. We need to move
in order to counter that and start as-
cending in a different direction.

I particularly want to thank the Sen-
ator for his consistent help in the com-
mittee as we marked up this legisla-
tion.
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Mr. BAYH. I thank the chairman.
Mr. SARBANES. I thank the Senator
from Minnesota.

———————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———

PUBLIC COMPANY ACCOUNTING
REFORM AND INVESTOR PRO-
TECTION ACT OF 2002

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 2673, which
the clerk will report by title.

The assistant legislative clerk read
as follows:

A bill (S. 2673) to improve quality and
transparency in financial reporting and inde-
pendent audits and accounting services for
public companies, to create a Public Com-
pany Accounting Oversight Board, to en-
hance the standard setting process for ac-
counting practices, to strengthen the inde-
pendence of firms that audit public compa-
nies, to increase corporate responsibility and
the usefulness of corporate financial disclo-
sure, to protect the objectivity and inde-
pendence of securities analysts, to improve
Securities and Exchange Commission re-
sources and oversight, and for other pur-
poses.

Pending:

Daschle (for Leahy) amendment No. 4174,
to provide for criminal prosecution of per-
sons who alter or destroy evidence in certain
Federal investigations or defraud investors
of publicly traded securities.

Gramm (for McConnell) amendment No.
4175 (to amendment No. 4174), to provide for
certification of financial reports by labor or-
ganizations to improve quality and trans-
parency in financial reporting and inde-
pendent audits and accounting services for
labor organizations.

Miller amendment 4176, to amend the In-
ternal Revenue Code of 1986 to require the
signing of corporate tax returns by the chief
executive officer of the corporation.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. Mr. President, I
ask unanimous consent to be added as
a cosponsor of the Leahy amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. Mr. President, I
wanted to come out here on the floor
and thank Senator SARBANES for his
leadership in putting together a piece
of legislation that deals with struc-
tural reform of corporate governance
and auditing independence.

I also think what the chairman
didn’t do is very important. Senator
SARBANES didn’t just call for a roundup
of the usual suspects but for the pros-
ecution of the worst offenders who de-
liberately have enriched themselves at
the expense of the employees, inves-
tors, and creditors, and then try to
claim that it is the end of the matter.
This bill does hold bad actors account-
able for their fraud and deception. And
it is probably going to be stronger by
the time it leaves the Senate Chamber.

The legislation goes much further,
and it should because the problem goes
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much deeper. We are faced with much
more than just the wrongdoing of indi-
vidual executives. We are faced with a
crisis in confidence in America’s cap-
ital markets and in American business.

These corporate insider scandals are
threatening the economic security of
families all across Minnesota, North
Dakota, New Jersey, Maryland, and all
across the country. It is heartbreaking.
You have people who have taken their
savings and put them into stock. This
is what was going to be their resources
to help send their kids to college or to
meet other family needs. The value of
that has eroded.

Other people have 401(k) plans and
are counting on that for retirement se-
curity. The value of that has eroded.

But I think the other big issue is
really important, which is above and
beyond hundreds of billions of dollars
wiped out. That is what has happened
already. You do not have investor con-
fidence. Without investor confidence,
we will not have the economic recovery
that we need. Jobs aren’t being cre-
ated. Frankly, this affects all of us.

It is this last problem on which I
want to focus. I see my colleague from
New Jersey who knows much more
about finance than I do.

There is a business cycle. Some years
are good and some years are bad.
Sometimes companies do well and
sometimes companies don’t do well.
Sometimes people invest more and
sometimes they invest less. That is the
risk they take.

If the only problem was that execu-
tives at Enron were corrupt and their
business failed—all of which is true—or
WorldCom officers were fudging the
books and the company really wasn’t
all that profitable—which is true—and
that a lot of businesses, such as Global
Crossing—what they were doing, to be
blunt, was just fake—which is true—
even with all of that, I don’t think we
would be out here on the floor with
this legislation.

In other words, if the story was only
that a bunch of companies did badly,
lost money, went bankrupt, and a
whole lot of other people were hurt,
frankly, I still don’t think we would
feel this sense of urgency. But that is
not the end of the story.

The reason we need this legislation
goes way beyond Enron and WorldCom.
It is not just because of Global Cross-
ing. It is not just because of Micro-
Strategy. We need this legislation, and
it ought not be cluttered with extra-
neous amendments, or with delay, be-
cause the American investing public
has lost its confidence in this corporate
system.

I want to emphasize this point be-
cause I think some colleagues—some,
not all of my colleagues—on the other
side of the aisle don’t seem to get it. I
hate to say it, but I don’t think the
President or the administration gets
what this is really about.

Again, the President yesterday basi-
cally focused on a handful of corporate
executives who deliberately misled in-
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vestors. He talked about a few bad ap-
ples. It goes much deeper than that.

Listen to the words of some other
members of the administration, such as
Donald Evans, Secretary of Commerce,
who 2 days ago said:

The system has not failed us, but a few
have failed the system.

The President said the same thing
yesterday.

Treasury Secretary O’Neil said last
yvear that Enron’s collapse was ‘‘cap-
italism working.”” Now, if these indi-
viduals didn’t have substantial respon-
sibility for the economy, then their
comments would be comical. I guess if
we asked these guys about Watergate,
they would say it was just a burglary.
But we are dealing with more struc-
tural and deeper issues.

The crisis is a crisis in faith. Inves-
tors who thought that if a corporation
was doing badly and making poor deci-
sions it would show up on their finan-
cial reports now have found out that is
not the case. By the way, we should not
be shocked by this. In fact, this should
be old news to us.

Almost 2 years ago, the then-Chair-
man of the SEC, Arthur Levitt, ap-
proached many of us—I remember the
discussion with him in my office—and
he said: ‘““Paul, we are on the brink of
a crisis in accounting.”

What Levitt was saying is, I want to
put into effect a rule which is basically
going to say that the Andersens of this
world cannot be pulling in all these
luxurious contracts and money for
their internal auditing and all the rest,
because once they get all the money,
they are going to be reluctant to bite
the hand that feeds them. Secondly,
they will be put in a position of audit-
ing their own auditing. That is a con-
flict of interest, and the consequences
of it could be tragic for a lot of inno-
cent people.

Arthur Levitt was right. Of the deci-
sions I have made in the Senate, one of
the best decisions I ever made was 2
years ago in writing a strong letter of
support for the then-Chair of the SEC
for what he was trying to do. The audi-
tors haven’t done a good job because
they have been too close to the firms
that they were supposed to be auditing.
That is what Arthur Levitt was talking
about. He fought for greater auditor
independence. His solution looked a lot
like what is in this bill.

I am glad I supported his reform.
That was a pretty lonely position back
then for Chairman Levitt. I am glad
the Sarbanes bill is going to get a lot
more support. I believe it is going to
pass overwhelmingly.

The Sarbanes bill does a number of
different things. No. 1, at the core of
this crisis is the need to have auditor
independence. That is part of what the
Sarbanes bill is all about. One hundred
years ago, we had politicians and busi-
ness leaders who were willing to take
on entrenched corporate interests that
were stifling competition—sound fa-
miliar—that were bilking customers
and bilking consumers and that basi-
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cally were enslaving their workers. We
are dealing with similar kinds of issues
now.

We are now in a new century. This is
going to be a real interesting case
study—I was a political science teach-
er—as to whether or not the Senate
and the Congress and this administra-
tion will, in fact, be there for strong re-
form.

The other part of this legislation
which is also important is to hold the
corporate insiders accountable for
their abusive actions. That is why I am
so supportive of the Leahy amendment.

If you ask people in any coffee shop
in Minnesota, should there be criminal
penalties for altering the documents,
such as a 10-year felony, they will say,
absolutely. If you ask people in Min-
nesota, should there be whistleblower
protection for employees of public
companies who actually blow the whis-
tle on these Kkinds of abuses of power
and corruption, people in Minnesota
say, absolutely. If you ask, should
there be criminal penalties for securi-
ties fraud, create a new 10-year felony
for defrauding shareholders of a pub-
licly traded company, people in Min-
nesota will answer, absolutely.

The President spoke yesterday, and
the problem is, he did not call for
enough resources. He has a lot of tough
rhetoric, but then when you look at
what is behind the rhetoric you don’t
see the resources the SEC needs for the
oversight. You don’t see an oversight
board that is set up, as the Sarbanes
bill does, with authority and independ-
ence. Most importantly, from the
President we don’t get any proposals
that insist on auditor independence.

If we have learned one thing, it is
that Chairman Levitt was right. Two
years ago, Arthur Levitt tried to warn
all of us. All of these big companies,
accounting companies and all these
other people who are tied into this fi-
nance, some of the biggest investors,
frankly, in politics in the country—I
know of no other way to say it—all 1lob-
bied hard. Arthur Levitt was clobbered
by a whole bunch of people, but he was
right. Now we have a chance to do the
right thing.

If you were to go back over the last
decade, we have passed too much legis-
lation that has taken away some of the
individual investor rights, that has
made it harder for us to have Govern-
ment oversight, that refused to look at
these blatant conflict of interest situa-
tions. As a result of that, we have these
corporate insider scandals.

I will say one more time, it is heart-
breaking, hundreds of billions of dol-
lars have been lost. It is heartbreaking
to see what this has done to people’s
savings who invested in stock. It is
heartbreaking to see what it has done
to 401(k) plans, heartbreaking to see
the ways in which families are terrified
in Minnesota and around the country.
Most fundamental of all is, we don’t
have investor confidence any longer.

I say to my colleague from Maryland,
the best thing he did, above and beyond
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this bill, is he didn’t just say, let’s go
after a few bad apples. He didn’t just
say that. That would be the end of it.
He has dealt with the underlying struc-
tural issues so we can prevent this
from happening again.

I am extremely proud to support this
bill. I can think of some zinger amend-
ments. When I think of these guys who
got the golden parachutes, I am
amazed. Look at WorldCom.

Mr. SARBANES. Will the Senator
yield for a moment?

Mr. WELLSTONE. I will just finish
one quick point.

With WorldCom, you are looking at a
situation where at the very time—the
same old story—they are getting em-
ployees to do away with defined benefit
packages and then they put their em-
ployees in 401(k)s, cheerleading the
401(k)s, while they are doing that, they
are dumping their stock. They got out
with golden parachutes, all this money.
It is outrageous what has happened at
the individual abuse level.

It is much deeper than the wrong-
doing of these individual corporate
chieftains and governance. It gets to
the structural issues. That is what is so
important about this bill.

Mr. SARBANES. If the Senator will
yield, I thank him for that observation
because he is absolutely on point. The
bad apples ought to be punished. There
is no question about it. They ought to
be punished severely. But it is very
clear, as this issue has unfolded, that
we need to make structural changes.
We need to change the system so that
the so-called gatekeepers are doing the
job they are supposed to be doing. That
has not been happening. That is why
we need to remove these conflicts of in-
terest on the part of auditors who are
also consultants for the same company,
collecting huge fees. And they are sup-
posed to come in as outside auditors
and be very tough on the company,
which at the same time is giving them
large fees for consultancy.

The Senator is absolutely on point.
We have to put in place a framework, a
system which tightens up and begins to
screen out these things.

Furthermore, if you go after the bad
apples, fine; but the damage has al-
ready been done, as the Senator just
observed, for instance, WorldCom and
the collapse of the whole pension pro-
gram and pension provisions.

Punishing a bad apple may have
something of a deterrent effect, but
there is nothing like putting a system
into place that gives a heightened as-
surance that you are going to be ac-
countable. That is what investors are
looking for.

Mr. WELLSTONE. One more minute.
What I said earlier, the problem with
rounding up the usual suspects is quite
often you then say that is the end of
the matter. That is why the President’s
proposals yesterday come in for strong
constructive criticism.

The story in the Post today in the
business section is another outrageous
example of what happened. WorldCom
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swallows MCI and tells the MCI em-
ployees they don’t have a defined ben-
efit any longer and puts them on the
401(k), cheerleads them on to put the
investment into the company, cooks
the books, and doesn’t give them any
accurate information on what hap-
pened to them. Now what happens to
all these MCI employees? They don’t
have any of the savings any longer.

So do you know what. We have to
hold these people accountable, abso-
lutely, but at the same time don’t let
anybody—people in Minnesota—get
away with saying it is a few bad apples
and that is all we are going to deal
with. No. We are going to deal with the
conflict of interest and we are going to
have structural reforms. We are going
to have oversight. We are going to pro-
tect consumers, the little people, and
give the business community more con-
fidence so they do the investing in the
economy. That is what is at stake with
this legislation.

I yield the floor.

Mr. SARBANES. Mr. President, I ask
unanimous consent that following Sen-
ator McCAIN, who will speak later, Sen-
ator CORZINE be recognized to speak for
up to 15 minutes.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

AMENDMENT NO. 4175

The PRESIDING OFFICER (Mr.
REED). Under the previous order, the
Senator from Kentucky is recognized
for up to 30 minutes.

Mr. McCONNELL. Mr. President, I
wish to take the opportunity now to
describe in detail the amendment cur-
rently pending before us, that which I
was unable to do yesterday.

There are two fundamental points to
the amendment. What it seeks to do is
require independent audits of union
funds which, of course, are raised from
union members in the vast majority of
our States. You don’t have a choice;
you must belong to a union, and those
dues are taken. So we have mandatory
auditing of those funds to ensure they
are being accurately accounted for,
civil penalties for violating those au-
diting requirements, and, third—this is
all the amendment is about, these
three points—the president and the
secretary of the union must certify as
to the accuracy of the audit.

We are talking about guaranteeing
the integrity of the funds raised from
union members. The reason we require
corporations to file financial state-
ments is so corporate shareholders
know how their money is being spent.
As a second layer of protection for
shareholders, we also require those fi-
nancial statements to be independently
audited. Why? So investors know that
information filed is actually correct, so
they know it is not just the creative
writing of a crooked bookkeeper or a
corrupt executive.

We take this independent audit re-
quirement, or this second layer, very
seriously—so seriously, in fact, that we
are creating a third layer in the Sar-
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banes bill, an entirely new audit over-
sight board to better police these re-
quired audits for the benefit of cor-
porate shareholders.

This third layer is a good idea, espe-
cially given today’s stories of cor-
porate fraud, deception, and outright
theft that we all cite as the real moti-
vation behind the underlying bill. My
colleagues have cited the well-pub-
licized financial failures and the end-
less corporate scandals and the need to
hold corporate crooks accountable. I
could not agree more. But we also have
union corruption, union greed, union
scandals.

My amendment will give American
workers the assurances that their labor
unions’ books have been independently
audited—the same second layer of pro-
tection we have given to corporate
shareholders since 1933.

Unions already have to file financial
statements. They do so with the De-
partment of Labor on a form called the
LM-2. Why? For the same reason cor-
porations do: So American workers,
the card-carrying, dues-paying union
workers can see where their money
goes. But we don’t currently require
independent audits of union financial
statements. Unlike the corporate
shareholder, the rank-and-file Amer-
ican worker has no earthly idea if the
financial information they rely on is
correct—no idea at all. So why
shouldn’t the American steelworker or
longshoreman be entitled to the same
assurances as the corporate share-
holder who has recklessly overinvested
in a bundle of Internet stocks? Isn’t
the workers’ money just as hard earned
and deserving of protection—maybe
even more so?

I cannot imagine that anyone in this
body would argue that American work-
ers do not suffer from the same type of
greed and corruption that plagues our
corporate and accounting culture, nor
can I imagine that as a result of these
scandals anybody in this body believes
that American workers do not deserve
the very same assurances that their
unions’ financial statements are cor-
rect.

But just in case, let me read for my
colleagues a few recent accounts of
union corruption. I am going to read
quite a few, and I will do so for a spe-
cific reason—so nobody can stand up
and say that greed and corruption only
affects corporate shareholders, so no
one can say the only stories here are
Enron and WorldCom, and so no one
can stand up and say we are wasting
time by trying to protect the American
workers from being cheated out of
their money.

We have all heard of Arthur Ander-
sen, but has anybody heard of Thomas
Havey? That is the accounting firm
where a partner confessed last month
to helping a bookkeeper conceal her
embezzlement of hundreds of thousands
of dollars from a worker training fund
of the International Association of Iron
Workers.

Yesterday, a colleague of mine said
that the problem at Global Crossing



July 10, 2002

had nothing to do with labor unions.
Maybe he hasn’t heard of ULLICO.
That is the multibillion-dollar insur-
ance company owned primarily by
unions and their members’ pension
funds that invested $7.6 million in
Global Crossing. Apparently, ULLICO
directors received a sweetheart stock
investment deal that allowed them to
make millions on the sale of the stock.
All the while, union pension funds,
however, suffered the fate of Global
Crossing.

There is plenty more, beginning with
a couple of stories I briefly mentioned
yesterday. An accountant with the Na-
tional Association of Letter Carriers
embezzled more than $3.2 million from
union funds over an 8-year period to
buy 8 cars, 2 boats, 3 jet skis, a riding
mower, and 105 collectible dolls.

A former official of the Laborers’
Union District Council in Oregon,
Idaho, and Wyoming is in jail for ac-
cepting hundreds of thousands of dol-
lars in kickbacks for directing money
into a Pongzi-like investment scheme
that defrauded Oregon labor unions of
$355 million.

A former business manager and fi-
nancial secretary of the International
Association of Heat and Frost
Insulators and Asbestos Workers Local
87 was indicted by the U.S. attorney for
the Western District of Texas for em-
bezzling tens of thousands of dollars in
union funds.

Mr. President, a comptroller of the
American Federation of State, County
and Municipal Employees, Council 71 of
New Jersey, was sentenced to 13
months in prison and fined for embez-
zling tens of thousands of dollars from
the union.

A trustee of Glass, Molders, Pottery,

Plastics & Allied Workers Inter-
national Union Local 63B,
headquartered in Minneapolis, was

charged with forgery and embezzle-
ment in connection with the theft of
thousands of dollars from the union.

Fourteen officers and members of
Local 91 of the Laborers International
Union in Niagara Falls were arrested
on charges of labor racketeering, extor-
tion, assault, vandalism, and bombing
a dissenting union member’s home and
stabbing a worker.

A former business manager of IBEW
Local 16 in Evansville, IN, was indicted
for diverting union dues checks to his
personal bank account.

A Federal grand jury recently in-
dicted an ex-business manager of the
United Association of Plumbers and
Pipefitters Local 15 in Minneapolis in
connection with the theft of tens of
thousands of dollars from the union.

A former officer of United Food and
Commercial Workers Local 1288, in
Fresno, CA, was sentenced to 18
months in prison for embezzling almost
$300,000 from the union’s credit union.

An ex-business manager and financial
secretary of the United Union of Roof-
ers, Waterproofers and Allied Workers
Local 86, in Columbus, OH, was sen-
tenced to 21 months in prison for em-
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bezzling $130,000 from the union to pay
his gambling debts.

An ex-president of the American
Postal Workers Union Local 1616, in
Roanoke Rapids, NC, was indicted for
embezzling thousands in union funds

and making false entries in union
records.
Laborers International TUnion of

North America Local 2, in Chicago,
which recently came out of Federal
trusteeship imposed because of its
close ties to organized crime, failed an
oversight audit and is again having sig-
nificant accounting and bookkeeping
problems.

An ex-secretary-treasurer of the
American Postal Workers Union Local
761 in Las Vegas and ex-treasurer of
the Postal Workers Nevada State Asso-
ciation pled guilty to embezzling
$200,000 in union funds.

Two former officers of Steelworkers
Local 9339 in Virginia and a former ad-
ministrator of the local union’s dis-
aster relief fund were indicted for con-
spiracy to embezzle union funds and
make false recordkeeping entries.

A grand jury is investigating claims
that a local United Auto Workers
Union ended an 87-day strike against
General Motors only after union offi-
cials received phony overtime pay-
ments and jobs for their relatives.
Union members have also filed civil
suits to recover over half a billion dol-
lars—half a billion dollars—from al-
leged self-dealers.

My good friend, the senior Senator
from Texas, always says you cannot
argue about facts. Facts are a powerful
thing. These are the cold hard facts of
union corruption. Just like Enron, just
like WorldCom, just like Global Cross-
ing, these are the cold hard facts, and
there are plenty more of these facts.

I have a stack of papers filled with
what is called a union corruption up-
date. If you look at this stack, this is
just for the year 2002. This stack is just
for the year 2002—this whole stack—
and 2002 is only half over. It is com-
piled by the National Legal Policy Cen-
ter. The Department of Labor’s Office
of Labor Management Standards re-
ports 12 new indictments and 11 convic-
tions of union fraud per month over the
last 4 years.

Let’s go over that one more time.
DOL’s Office of Labor Management
Standards reports 12 new indictments
and 11 convictions of union fraud per
month over the last 4 years. This is a
serious problem, and the Senate should
not let whatever allegiance some Mem-
bers may have to the leaders of orga-
nized labor affect their concern about
the workers themselves, and that is
what this amendment is about: Pro-
viding the same protection for union
members that we insist on providing
for investors in corporations.

We have a choice before us. Who
should bear the cost of union corrup-
tion against the rank-and-file, dues-
paying American workers? The unions,
the perpetrators of much of this fraud,
by bearing an incremental cost of an
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audit that will help prevent future
workers from being cheated out of
their money? Or the workers, whose
money will continue to be embezzled,
concealed? And if we do not provide
them with minimal assurances of an
independent audit, it will go on and on.

To me, this choice is identical—abso-
lutely identical—to the choice in the
Sarbanes bill. Who should bear the cost
of the corporate and accounting cor-
ruption against shareholders, the cor-
porations and accountants, obviously,
through improved oversight, enforce-
ment, and corporate responsibility or
the investing public whose stock hold-
ings will continue to be embezzled,
concealed, if we do not provide them a
new accounting oversight board?

Choosing the unions over the workers
in this case is no different than siding
with the accountants and corporate ex-
ecutives who quietly oppose the Sar-
banes bill.

Mr. President, about the complaints I
have heard of the burdens and costs as-
sociated with this bill. It would not
surprise me if the leaders of organized
labor have been on the phone calling
particularly our Democratic colleagues
over the last 24 hours concerned about
the burdens and costs associated with
this bill.

First of all, I find it absolutely as-
tounding, given the pervasiveness of
union corruption, that some of our col-
leagues are worried about the incre-
mental cost of stopping that corrup-
tion, the cost of giving union workers
the same quality assurance answers
that we are prepared to give corporate
shareholders in the underlying bill.

I do not hear any complaints about
the cost of a new accounting oversight
board or the cost of corporate responsi-
bility or enhanced disclosure require-
ments in the Sarbanes bill. Why not?
Because the accountants and execu-
tives are the ones responsible for the
fraud and deception of investors. But
for some reason, when it comes to
unions, some of our colleagues speak
less about the cost to the workers
being ripped off and more about the
burdens this amendment will place on
unions whose officials are responsible
for the greed and corruption docu-
mented in the binder I just held up a
few minutes ago which represented
only half of the year 2002.

We hear that unions are saddled with
too many requirements on their finan-
cial statements. I am not concerned
with the quantity of disclosure require-
ments. I am only concerned about the
quality of that disclosure, specifically
whether the information is accurate
and certified as such for the benefit of
the dues-paying American union work-
ers.

We hear that we do not need audits.
Some have said we do not need audits
because the Department of Labor can
conduct enforcement audits, if nec-
essary. Well, let’s play with that logic
a little. If that is the case, we do not
need public corporations to be audited
either. Let’s get the SEC to conduct
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enforcement audits. Could you imagine
the uproar if someone suggested that?
And no one has.

Think about the message this would
send to American workers that it is
not worth requiring your union to as-
sure you that your money is going
where they say it is; just take a num-
ber and hope the Department conducts
an audit of your union.

At any rate, the Department, as most
Federal agencies, needs more money to
conduct the few enforcement audits
that they conduct. The Deputy Sec-
retary of the Department of Labor tes-
tified recently that the number of de-
partmental audits has fallen from 1,583
in 1984 to a mere 238 last year, and the
President has requested an additional
$3.4 million and 40 new staff positions
to combat union fraud.

We hear that audits will be too ex-
pensive. Here is an easy tip for union
officials to save money: Stop stealing
it. That is a good way to save money.
My amendment only requires audits to
any union that already bears the cost
of filing financial disclosure state-
ments. In other words, this would
apply only to unions that already have
to file financial disclosure statements.
That is unions with receipts topping
$200,000 annually. It goes to my origi-
nal point. If you have to file an annual
report, it ought to be verified as accu-
rate.

We hear that smaller unions will be
hit hardest by having to conduct an
audit. Well, there is no national one-
rate plan for audits of which I am
aware. As any professional service, the
rates are proportional to the size and
scope of the client. Obviously, a union
with $500,000 is not going to pay in
audit fees what a $60 million corpora-
tion pays for an audit.

Let me close this part of my remarks
with a simple suggestion for my col-
leagues who have been tricked into
worrying about the cost this amend-
ment would impose on unions. Just
imagine this: the cost to American
workers of not requiring audits. Let us
think about the cost to American
workers of not requiring audits: More
embezzlement, more crooked book-
keeping, more abuse and concealment
of workers’ hard-earned money.

We do not need more embezzlement,
more crooked bookkeeping, and more
concealment of workers’ hard-earned
money. We have a choice. We can ex-
tend to American workers the same fi-
nancial protection afforded corporate
shareholders, or we can extend to
unions the ability to continue to pilfer
and profit off the workers’ money.
That is the choice.

How much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator from Kentucky has 8 minutes 30
seconds remaining.

Mr. MCCONNELL. I know the Sen-
ator from Arizona has been waiting pa-
tiently. I would like to reserve my 8
minutes because I am not clear how
long this debate is going to go on. We
do not have a time agreement yet for a
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vote. Is that correct? I guess I am ask-
ing my friend from Maryland what his
plans are for the disposition of the
McConnell amendment.

Mr. SARBANES. If the Senator will
yield, we have people lined up to speak
once the Senator has concluded, Sen-
ator McCAIN and then Senator CORZINE.
After that, I anticipate then dealing
with the McConnell amendment.

Mr. McCONNELL. So is it the plan of
the Senator from Maryland to have a
vote sometime in the next hour or so?

Mr. SARBANES. I would anticipate a
vote in relation to the McConnell
amendment—well, we have 30 minutes.

Mr. MCCONNELL. Could we do this,
then? I ask unanimous consent that I
have 2 minutes prior to the vote to sum
up what I think this amendment is
about.

Mr. SARBANES. I certainly think
that could be done. I intend to speak to
it for a few minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCCONNELL. Therefore, I yield
the floor.

AMENDMENT NO. 4174

The PRESIDING OFFICER. Under
the previous order, the Senator from
Arizona is recognized for up to 15 min-
utes.

The Senator from Arizona.

Mr. McCAIN. Mr. President, for the
benefit of the managers, I do not in-
tend to consume all 156 minutes.

I rise in strong support of the under-
lying Leahy amendment, and I hope we
can dispose of that amendment within
a reasonable length of time and move
on to other changes that need to be
made to this very important legisla-
tion.

Our publicly owned companies are an
essential component to the economic
health of our country. As we have seen
over the past few months, the contin-
ued lapses of our corporate leaders,
whether they are ethical, criminal or
just plain ignorant, have a significant,
sometimes crippling, effect on the wel-
fare of our nation. We must make some
fundamental changes in the current
system of corporate oversight to pro-
tect Americans from avarice, greed, ig-
norance and criminal behavior. Now is
the time for Congress to restore inves-
tor confidence and take the necessary
action to protect the interests of the
public shareholders and place those in-
terests above the personal interests of
those entrusted with managing and ad-
vising those companies. The deteriora-
tion of the checks and balances that
safeguard the public against corporate
abuses must be reversed.

We have to address the shortcomings
in Federal law and send the message
that prosecutors now have the tools to
incarcerate persons who defraud inves-
tors or alter or destroy evidence in cer-
tain Federal investigations. This
amendment is a step in the right direc-
tion. It creates two new criminal states
that would clarify current criminal
laws relating to the destruction or fab-
rication of evidence and the preserva-

July 10, 2002

tion of financial and audit records. The
Enron debacle clearly indicated that
there were gaping holes in the current
framework. There will be a 10 year
criminal penalty for the destruction or
creation of evidence with the intent to
obstruct a federal investigation. There
will be a new 5 year criminal penalty
for the willful failure to preserve, for a
minimum of five years, audit papers of
companies that issue securities.

The amendment also provides for the
review and enhancement of criminal
penalties in cases involving obstruc-
tion of justice and serious fraud cases.
All of these actions are necessary to
deter future criminal action. Until
somebody responsible goes to jail for a
significant amount of time, I am not
sure that these people are going to get
the message. Defrauding the share-
holder has to carry a meaningful pen-
alty. Corporate decision-makers can
make millions, tens of millions, even
hundreds of millions of dollars by
cheating investors. A relatively small
fine or short prison term is not a deter-
rent; it’s a slap on the wrist. The
threat of real time in jail is a deterrent
that will make people pay attention.

This amendment also creates a new
securities fraud offense. The provision
makes it easier, in a limited class of
cases, to prove securities fraud. Cur-
rently prosecutors are forced to resort
to a patchwork of technical offenses
and regulations that criminalize par-
ticular violations of securities law, or
to treat the cases as generic mail or
wire fraud that results in a five-year
maximum penalty. This new provision
would criminalize any scheme or arti-
fice to defraud persons in connection
with securities of publicly traded com-
panies or to obtain their money or
property. This new ten-year felony is
comparable to existing bank and
health care fraud statutes. To those
who would say that it’s hard to define
a scheme or artifice to defraud, I would
say that full and honest disclosure of
material dealings and accounting
treatments is the best way for the offi-
cers who run America’s corporations to
protect themselves and those who in-
vest in their companies. There are
plenty of felony laws on the books that
provide long prison terms for crimes
that cause less damage than the losses
to shareholders in Enron or WorldCom.

It is important to emphasize that
when criminal charges are pursued, it
is not necessarily the firm that should
be charged but the individuals at the
helm of the corporate ship who should
be prosecuted. If they are the ones
making the decisions out of self-inter-
est, they are the ones that should be
held accountable. I also believe that we
must protect the ‘‘corporate whistle-
blower’’ from being punished for having
the moral courage to break the cor-
porate code of silence. This amendment
does that.

This amendment also extends the
current statute of limitations for mat-
ters concerning securities fraud, deceit
or manipulation. The current statute
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of limitations for securities fraud cases
is short given the complexity of many
of these matters, and defrauded inves-
tors may be wrongly stopped short in
their attempts to recoup their losses
under current law. The existing statute
of limitations for most securities fraud
cases is one year after he fraud was dis-
covered but no more than three years
from the date of the fraud regardless of
when it was discovered. Because this
statute of limitations is so short, the
worst offenders may avoid account-
ability and be rewarded if they can suc-
cessfully cover up their misconduct for
merely three years. The more complex
the case, the easier it will be for these
wrongdoers to get away with fraud. Ac-
cording to at least one state Attorney
General, the current short statute of
limitations has forced some states to
forgo claims against Enron based on al-
leged securities fraud in 1997 and 1998.

This situation essentially encourages
offenders to attempt to cover up their
misdeeds however they can, including
by using questionable accounting pro-
cedures and financial shell games. Fur-
thermore, in some cases, the facts of a
case simply do not come to light until
years after the fraud. If a person does
not and cannot know they have been
defrauded, it is unfair to bar them from
the courthouse. We need to recognize
the sophistication and complexity of
modern-day schemes designed to de-
fraud investors. The Leahy amendment
does this.

Finally, this provision amends the
federal bankruptcy code to prevent the
corporate wrongdoer, the CEO or CFO,
from sheltering their assets under the
umbrella of bankruptcy and protecting
them from judgments and settlements
arising from federal and state securi-
ties law violations. Too many of these
highly paid corporate officers are using
bankruptcy laws to protect their assets
while maintaining their high-rise pent-
houses and ski chalets. It is time to
force accountability and punish the
person, not the institution, who is not
willing to abide by the moral and legal
codes that accompany leadership and
public trust.

I hope we will have an early and
overwhelming vote in favor of the
Leahy amendment.

I yield the floor.

Mr. SARBANES. Mr. President, so
Members may have a sense of what the
program is in the short term, I will
propound a unanimous consent request
and I hope it will be accepted and then
we can move forward.

I ask unanimous consent that fol-
lowing Senator CORZINE, there be 15
minutes allotted to Senator GRAMM, 5
minutes allotted to Senator McCON-
NELL, 10 minutes to myself as the man-
ager of the Dbill—or up to these
amounts of time; hopefully, they won’t
all be used—and at the conclusion
thereof, there be a vote on or in rela-
tion to the McConnell amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Under the previous order, the Sen-
ator from New Jersey is recognized for
up to 10 minutes.

Mr. CORZINE. Mr. President, today I
rise to speak on both the amendment
proposed by Senator LEAHY and also to
the underlying bill which I feel quite
strongly about.

I am quite pleased to support Senator
LEAHY’s amendment. It creates tough
new securities fraud penalties and pun-
ishes corporate wrongdoers we have
just heard the Senator from Arizona
speak to. It is a meaningful and appro-
priate response to the kind of corrup-
tion we have seen and makes sure that
punishment meets the nature of the
act. It also protects corporate whistle-
blowers, prohibits corporate executives
who violate securities laws from hiding
behind the bankruptcy code.

In summary, this is more than mere
lip service with regard to enforcement
and punishment of corporate fraud. It
is real reform. It is real response as a
methodology to deter criminal con-
duct. It will go a long way toward pro-
viding incentives that are necessary to
protect investors and pensioners and
others who operate in the marketplace,
in contrast to strong rhetoric from
some with regard to what we need to
do about punishment but not putting
reality into place to deal with the
issues. I am proud to cosponsor the
Leahy amendment, and I urge all col-
leagues to do so as well.

Mr. President, we need to speak
clearly and directly in the Senate
about restoring and sustaining the
trust in America’s capital markets,
trust in America’s economic security
going forward. For several days leading
up to yesterday morning’s Presidential
speech on Wall Street, there was a buzz
of anticipation that we would see a real
embracing of change. Some went so far
as to suggest the President’s speech
might lead to a Roosevelt moment, an
embrace, a change in policy, a change
in direction, maybe counterintuitive to
the history of the man because it was
in the Nation’s best interests.

In retrospect, it is safe to say, while
the President’s speech was good with
respect to rhetoric, it was hardly
Rooseveltian or a Ruthian moment in
the home of the New York Yankees.
Unfortunately, it was far from a home
run, in my view, and did emphasize
rhetoric as a substitute for reform. Its
lack of specifics or detail I found unfor-
tunate.

It is not to say that the President’s
speech did not include some important
themes, or, by the way, embrace an ini-
tiative that is quite important; that is,
the corporate fraud task force in the
Justice Department which will be a
strong step in carrying out pursuit of
wrongdoers.

However, stating the commitment of
his administration pursuing these
folks, while an important message,
needs to be more substantive. We need
specific undertakings to protect inves-
tors and shareholders. It was what the
President did not say in terms of offer-
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ing specifics, particularly specifics
with regard to structural changes that
will solve the problems, deal with the
problems, provide checks and balances
to the problems that we have seen from
the Enrons, WorldComs, Global Cross-
ings, et cetera. That is why the speech
fell short of what many expected.

The best way, in my view, the Presi-
dent could have accomplished that
simple important message would have
been to acknowledge the comprehen-
sive structural reform that needs to be
put in place and is expressed most
clearly, most effectively, by the legis-
lation we are considering on this floor
right now, the Public Company Ac-
counting Reform and Investor Protec-
tion Act.

The Sarbanes bill, the bill we are
talking about on this floor, comprehen-
sively reforms our accounting profes-
sion. It is detailed, it is specific, and it
is quite a strong element with regard
to accounting professionals’ respon-
sibilities. It enhances corporate ac-
countability, improves transparency of
corporate financial statements, truly
strengthens the ability of the SEC to
operate as an enforcement agency, and
as a regulatory agency to a significant
degree. In combination, all those fac-
tors together will go a long way to re-
store investor confidence in American
capital markets and, more impor-
tantly, restore faith in our economic
system.

I think this is the direction it should
take. But before I discuss the merits of
the legislation in specific, I take a mo-
ment to pay tribute to the leadership
of the distinguished chairman of the
Banking Committee, Senator SAR-
BANES. In shepherding this bipartisan
legislation to the floor of the Senate,
he has really done an outstanding job
of bringing together a lot of disparate
views on a very difficult and complex
problem, synthesized into a terrific re-
sponse to a real problem.

I see Senator ENZI in the Chamber. I
also congratulate him for his help in
making sure we have a bipartisan ef-
fort in this process. His contributions
have been enormous. There are a num-
ber of people on staff who I think have
done a terrific job to make sure this
happens.

But PAUL SARBANES, chairman of the
Banking Committee, has done an in-
credible job, a thorough job, making
sure we have measured, balanced, de-
liberate steps to be taken to meet a
crisis of confidence. I think the Amer-
ican people will be grateful that we
have responded in a proper way. It has
been a privilege for me to work with all
my colleagues in the Banking Com-
mittee, but particularly the chairman.
Particularly as a freshman, I learned
so much of how this legislative process
works.

I must say, after 30 years in business,
working my way up, the 10 days of
hearings we had with respect to this
particular subject, with exhaustive tes-
timony, thoughtful testimony provided
from a large range of perspectives, was
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one of the best graduate seminars I
have ever had in business. I hope actu-
ally somebody will take the time to try
to publish these, and they will be used
as an example both of how the legisla-
tive process should work but also how
the structure and nature of public pol-
icy debates with regard to business pol-
icy will occur. It is extraordinary. I
think it forms an enormously positive
foundation for the kind of thoughtful
legislation the chairman has brought
to bear.

With that as backdrop, we all know
that there are serious problems in our
system. The list of companies involved
is way too long and way too impor-
tant—many of them supposed models
of the new economy. But I want to
move a little bit away from just some
of the simple concepts we talk about,
the most headlined, the name concepts
or companies, to focus on the fact that
we are going to have almost 300 re-
statements of earnings this year, this
year in our economy—300 restate-
ments. There have been almost 1,100 re-
statements since 1997 of company earn-
ings reports. This is a problem.

It is not just the individual headline
companies, it is the fact that this is
going on every day in our marketplace.
It is no wonder that investors—institu-
tional, retail, foreign, pensioners—do
not have a sense of where we should be
or how they should make their com-
mitments to markets. That is because
they cannot trust the numbers. There
have been broken retirement dreams,
lost jobs, and companies shut down.
This really needs to change.

Roughly 10 percent of major compa-
nies—of the 12,000 actively traded com-
panies, almost 10 percent of them have
had statements of change in the last 4
years. That is just bad. That is why in-
vestors worldwide have developed some
skepticism about our markets. Some
might even say that is why our dollar
has depreciated as sharply as it has in
the last 2 or 3 months. Confidence is
shaken—it is real.

American financial markets have
been a tremendous engine for economic
growth. We have had a highly efficient
capital market, and that has fueled our
economy. We need to act.

While the depth and breadth of effi-
ciency of our markets is still substan-
tial, if we continue to have this kind of
erosion of confidence, we are going to
be missing one of the important drivers
of America’s great success in leader-
ship in the world. While I will not go
through every detail of this bill, if we
do not come up with a strong oversight
of our accounting industry, make sure
the information that people make their
decisions and take their decisions to
the marketplace with is sound and se-
cure, then we will not have those
strong capital markets and strong
economy. I think we can all agree upon
that, in the nature of a bipartisan ini-
tiative, to make sure we are moving in
the right direction.

I hope we can focus on the reality
that some of the conflicts of interest
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that exist in our practices in the ac-
counting world have been part of the
cause and the focus. Some of the con-
flicts of interest in the investment
banking business, the world I came
from, with regard to our analysts, have
undermined our security with regard to
how people analyze and understand
where companies fit.

Other issues that need to be dealt
with are the ‘‘revolving doors’—execu-
tives from accounting firms going to
companies they worked for—and the
lack of independence of audit commit-
tees. All of these factors underlie a
growing public distrust in the cor-
porate financial information. It really
needs to be acted upon.

While these things are real, I think
we need structural response. We cannot
just identify a few bad apples. This is
more than that. Remember: 1,100 cor-
porate restatements in the last 4 years.
There is a structural problem, a sys-
temic problem that is undermining the
health security of our economy. I hope
people will realize that in the context
of the kind of debates we are going to
have with regard to this bill—but
maybe even more important, when we
get into a conference and try to put it
together with the House response, and
get it to the President.

Unfortunately, I think the other ele-
ments of proposals on the table just do
not meet the kind of standards that
the Sarbanes proposal, the Banking
Committee proposal, brings to bear. I
hope we will be able to deal with that
going forward.

I would be happy to talk about the
specifics as we go forward. I know oth-
ers need to get into this aspect. Other
than we need to have a real reform of
the accounting industry, we need a
strong oversight board. We need to
really deal with the corporate account-
ability issues, which I think the Leahy
amendment goes a long way to
strengthen in this bill. There are many
elements inside it.

We need to give the SEC the kinds of
resources so it can actually do the job
it is expected to do. The President
talked about giving them $100 million
additional resources. Even the House
has talked about $300 million incre-
ments. We do not provide for pay par-
ity. There are just so many weaknesses
in some of the proposals that are wa-
tered down relative to what we have on
the table before the Senate.

I can only say I hope we can keep
this bipartisan effort together because
I think what we need is a final product
that will deal with the reality of the
undermining of confidence we have
across the board, in a whole host of
ways with regard to our financial mar-
kets, with regard to our accounting
statements and with regard to the
economy itself. This is too important
to make a political issue. This is one to
make sure we move forward in a way
that we secure America’s economic fu-
ture.

The continued vitality of America’s
markets is at stake. We need to make
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this a priority. We need to move quick-
ly. We need to understand it is sys-
temic, it is not just anecdotal, it is not
just a few bad apples. I think the bill
we have on this floor will go a long
way. Some of the amendments that are
brought forward can strengthen it.

We need real reform. We need it now.
We do not need rhetoric. We need to be
able to restore the confidence the
American people want to see, move
away from the era of Enron and
WorldCom, and get to an era where we
have markets that are balanced and
fair, where they have the checks and
balances in them to give people the
confidence that when they make an in-
vestment, that investment is what
they thought it was when they entered
into it.

I thank the chairman for an extraor-
dinary effort in bringing together an
exceptional bill. I am proud to be part
of this effort. I look forward to contin-
ued debate and hopefully bringing it to
the President’s desk as soon as pPoOs-
sible.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. SARBANES. Mr. President, I ask
unanimous consent to speak for 30 sec-
onds.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SARBANES. Mr. President, I
thank the able Senator for his very
kind comments.

I underscore, as I said last night on
the floor when Senator DoODD was here,
my deep appreciation for the very posi-
tive and constructive contribution
which Senator DoODD and Senator
CORZINE have made to this legislation.
Early on, they introduced S. 2004, the
Dodd-Corzine bill that formed the basis
of a great deal of what is now before
the Senate. I really appreciate the tre-
mendous effort on the part of the two
Senators.

I think it is very important that I
make it very clear how much I appre-
ciate the Senator’s continuing, very
strong contributions in the committee
and now as we consider this legislation.

The PRESIDING OFFICER. Who
yields time?

Mr. SARBANES. Mr. President, I
think under the agreement there are 15
minutes allotted to Senator GRAMM, 5
minutes to Senator MCCONNELL, and I
have reserved 10 minutes before we go
to a vote on or in relation to the
McConnell amendment.

Mr. LEAHY. Mr. President, I ask
unanimous consent to proceed for 30
seconds without taking the time re-
served for my colleagues.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Vermont is recog-
nized.

Mr. LEAHY. Mr. President, I thank
the distinguished Senator from Ari-
zona, Mr. McCAIN, for his kind words
earlier this morning. He is the sup-
porter of the Leahy-McCain-Daschle, et
al, amendment pending before the
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body. I will speak further at an appro-
priate time when I am not imposing on
the time reserved by our colleagues. 1
wanted to thank Senator MCCAIN for
his support of the amendment and for
his kind remarks.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Kentucky.

Mr. McCONNELL. Mr. President, I
believe the Senator from Texas is on
the way. He is not here yet, so I will go
ahead with my closing remarks.

Let me describe again what the
McConnell amendment does. It is real-
ly quite simple. I think the first thing
to remember is that it doesn’t change
in any way the Leahy proposal. It
doesn’t change in any way the Sar-
banes proposal. It does not alter either
of those. This is an addition to the un-
derlying Sarbanes bill, and to the
Leahy amendment, which I assume is
going to be adopted sometime today.
This doesn’t in any way detract from
the efforts underway to get greater ac-
countability in corporate America.

The McConnell amendment is about
adding to that union accountability so
that rank-and-file union members can
be assured—just as shareholders will
now be assured in the underlying bill—
that independent audits are being done.
They can be assured that there will be
civil penalties for violating these new
auditing standards. They will be fur-
ther assured by the fact that the presi-
dent and the secretary-treasurers of
the unions will have to certify as to
the accuracy of the financial reports
for unions just as we are requiring that
for corporate CEOs and CFOs for pub-
licly traded corporations.

We are simply completing the circle
of protection for Americans, whether
they be investors in corporations or
union members whose dues are being
paid every payday and who have a
right to expect that those funds are
going to be treated carefully and cor-
rectly.

It has been suggested—I expect it
will be suggested again—that this is
going to be expensive for the unions.
My amendment has been carefully
crafted to ensure that it does not im-
pose any egregious new costs, espe-
cially on labor. And it only applies to
unions with annual receipts over
$200,000.

Why did I pick that number for
unions that already file financial infor-
mation with the Department of Labor?
They are already having to file. This
amendment simply requires that labor
organizations with over $200,000 in an-
nual receipts incur the incremental
costs of running their financial state-
ment and pass an independent audit,
and abide by generally accepted ac-
counting principles. This is a cost
borne by any public company with as
little as $1 million in total assets.

The additional costs here only apply
to the larger unions that already have
to file with the Department of Labor in
any event.
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I want to say again that this is the
union corruption update. This massive
stack is just for the first half of 2002.
There are numerous examples of the
problems about which I have been talk-
ing. This stack here represents just the
first half of 2002.

Some will suggest that the examples
I have given show how well DOL is
catching and prosecuting union fraud.
Unfortunately, that is not the case.
The Department of Labor auditing of
unions accounts for just 9 percent of all
embezzlement cases. The other 91 per-
cent of embezzlement comes from
other sources. Without a required
audit, union officials do not have to
contend with the threat of an annual
independent audit hanging over their
heads.

The stories speak for themselves.
Union corruption is rampant. It is ab-
solutely rampant on the local, na-
tional, and pension fund levels all
across our country. In the last 2 years,
there has been a union embezzlement
or closely related case in 40 out of our
50 States. This is a huge problem.

With regard to the financial informa-
tion already required to be filed, it is
not verified by an independent auditor.
The current union filings are not
verified by an independent auditor. The
independent audits required in the
McConnell amendment will help verify
that the information is indeed accu-
rate. Unions in many instances have
not been complying with the filing re-
quirement.

The PRESIDING OFFICER. The Sen-
ator has used 5 minutes.

Mr. McCONNELL. I ask unanimous
consent for a couple of more minutes of
Senator GRAMM’s time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. Unions have not
been complying with the filing require-
ments. Up to 40 percent of unions re-
quired to file LM-2 reports filed late or
not at all. The Department of Labor,
under current law, can’t even fine
these organizations for noncompliance.
My amendment would at least give
them the ability to fine these organiza-
tions for noncompliance.

Let me summarize what this is
about. We have decided in the Sarbanes
bill and in the Leahy amendment that
we want accountability in corporate
America. We want to hold the CEOs
and the CFOs responsible. We want the
auditing done accurately. If it is not
done accurately, somebody needs to be
held responsible.

Why are we doing that? We are doing
that because we want to reassure the
shareholders that somebody is not
cooking the books, that we don’t have
more WorldComs and Enrons and Glob-
al Crossings and the like.

The McConnell amendment seeks to
provide those very same protections to
rank-and-file citizens who may or may
not be big enough to invest in the mar-
ket. But they are investing their dues
every week in the majority of our
States where they do not have a choice
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to not pay their dues. And they have
every right to expect independent au-
dits of their funds to make sure they
are not being stolen and not being mis-
used. They have every right to expect
the presidents of those unions and the
secretary-treasurers of those unions to
certify as to the accuracy of those au-
dits.

That is what this amendment is
about. It is about providing the same
fairness to the union member as we
provide to the shareholder. Simple jus-
tice. I urge that the McConnell amend-
ment be adopted.

I yield the floor.

The PRESIDING OFFICER (Mr.
JOHNSON). Who yields time?

The Senator from Texas.

Mr. GRAMM. Mr. President, how

much time do I have?

The PRESIDING OFFICER. Thirteen
minutes.

Mr. GRAMM. Mr. President, first, I
thank Senator MCCONNELL. I do not
think anybody who listened to Senator
MCCONNELL is going to believe the as-
sertion that somehow this amendment
has nothing to do with the logic of this
bill. You can take a view that business
is for real and that standards should
apply there, but organized labor is a
different kind of institution and they
should not apply there; but if you are
making that argument, you have to
argue it on the basis of politics. You
cannot argue it on the basis of logic.
You cannot argue it on the basis of jus-
tice or fairness.

What Senator MCCONNELL has done,
it seems to me—and I think it is a serv-
ice to the process that he has done it—
is that his amendment in no way
changes Senator LEAHY’s amendment.
So whether you are for or against the
Leahy amendment is not a relevant
factor in whether you are for or
against Senator MCCONNELL’s amend-
ment because he does not change the
Leahy amendment. He simply says, at
that moment in history where we are
trying to enhance the quality of finan-
cial reporting in corporate America, to
protect the investor and to strengthen
the economy, that we should make the
same changes with regard to financial
reporting by labor unions.

There have been several arguments
made against this amendment, but I do
not believe any of them hold water, at
least in terms of my ability to under-
stand the amendment and the argu-
ments.

The first argument that has been
made is: There are already require-
ments that apply to unions, that they
have this vast array of reporting re-
quirements.

The same thing is true with cor-
porate America. If you accept that ar-
gument that there already is a body of
law, and if that means that it should
not be improved or strengthened, then
what are we doing here?

There are differences over this bill,
differences about how the board should
be structured, differences about what
the board should decide and what Con-
gress should decide, but there is no dif-
ference over the issue that we need
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higher standards in accounting. There
is no difference over the issue that peo-
ple who knowingly violate the law
ought to be held accountable.

So to say that unions are subject to
requirements is not an argument that
we should not have better require-
ments, because if it were an argument,
that would be an argument against the
bill; and not one Member of the Senate
has bought that argument or made it
or believes it.

The fact that there are requirements
today does not mean, in a time when
we are enhancing transparency and ef-
ficiency and honesty in reporting, that
we should not improve it for both cor-
porate America and for organized
labor.

The second argument that is made is:
Companies are public and unions are
private. Not only is that argument in-
valid, but unions are more public than
private investments, more public than
public companies. Nobody made any-
body invest in WorldCom. Nobody
made them do that. But in some 40
States of the Union you have to pay
union dues in order to work.

I do not think that is right. I think
that is fundamentally wrong. I thank
God every day that in Texas we have
right-to-work laws that say I do not
have to join a union to earn a liveli-
hood. But in some 40 States you do.

I think the case is even stronger than
the Senator from Kentucky made be-
cause nobody made anybody buy
WorldCom, but in some 40 States you
have to pay union dues. Surely, there
is a public interest, in a mandatory in-
stitution, in seeing that it Kkeeps
straight books.

So this argument that we are talking
about, public companies and private
unions, what is private about a union
that I have to join in order to have a
job? Nothing is private about that
union. It is as public as something can
be public.

It seems to me—and Senator McCON-
NELL made the point—nobody made
people invest in WorldCom, but people
are forced every day to pay union dues.
Every day they are forced to pay them.
So they are as public as public compa-
nies are, I would argue more public,
and we have a stronger interest in pro-
tecting that money which was involun-
tarily taken, it seems to me, or just as
strong an interest in protecting that
money that was involuntarily taken
versus money that was voluntarily in-
vested.

The strongest argument of this
amendment—and something that is ab-
solutely breathtaking to me—is that
the annual report that is required of
unions does not have to be certified
and prepared by a CPA.

We are going to great lengths in
every bill that has been proposed to set
up an independent body to proctor high
standards in accounting for CPAs.
Shouldn’t a union that is handling my
money that they took from me invol-
untarily have its books audited by a
CPA?
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Why is that important? In fact, why
do we care about accounting ethics? We
care about them because there is no
way the Government has enough re-
sources to spot audit every company in
America. So we have to rely on the in-
tegrity of the CPA. And it is the prob-
lem we have with that today that
brings us to the floor of the Senate.

While we are enhancing that integ-
rity through this oversight board,
shouldn’t we require organized labor
that is taking people’s money involun-
tarily to have their annual report cer-
tified and prepared by a certified public
accountant? How can anybody—how
can anybody—argue against requiring
a CPA to do these audits?

You could say the Labor Department
ought to go out and audit every one of
these unions. Clearly, they do not have
the resources to do it. The President
has asked for more money to do it. I
would guess this Congress will not pro-
vide that money. I will be watching the
appropriations to see if they do. But
even if they provide it, it is not enough
money to audit every union in Amer-
ica.

What we have to do to bring honesty
to union financial reports, as we bring
honesty to corporate reports, is to re-
quire a CPA to do the audit. I can see
no logic whatsoever to opposing requir-
ing a CPA to certify.

Finally, we have gone to great
lengths—and I think appropriately—to
require the guy who is drawing the big
check, the head man or head woman, to
sign this annual financial statement to
put their credibility on the line and
give them nobody to hide behind.
Should we not require the president of
the union sign this audited report? And
shouldn’t the annual report be done by
a certified public accountant?

Now, it is astounding to me—and,
boy, it shows you the different level of
enforcement of the law. If anybody
does not believe that politics play a
part in law enforcement in America,
look at the fact that was given to us by
the Senator from Kentucky, that 34
percent of unions are out of compliance
in terms of filing these reports. Some
of them just don’t file the report.

It seems to me if 34 percent of the
companies in America didn’t file re-
ports, we would be outraged, and right-
ly so. In fact, you couldn’t trade your
stock on the New York Stock Ex-
change or the American Stock Ex-
change or the Nasdaq because of the
enforcement that exists in private enti-
ties.

The McConnell requirement that the
reports be filed is straightforward and
reasonable.

I reserve the remainder of my time
by simply saying, what harm can come
from requiring unions to have CPAs do
these reports? I see good can come. I
can see no possible harm that could
come.

Secondly, why not have the union
president certify the veracity of that
report just as the corporate president
does? Some people say this is punitive.

July 10, 2002

Some people say this is political. If
this were being used to try to kill the
Leahy amendment, you might be able
to make that argument. But this
amendment in no way takes away any
part of the Leahy amendment. It sim-
ply adds to it that the high standards
we set for corporate America should
apply likewise to unions.

I reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time? The Senator from Mary-
land.

Mr. SARBANES. Could I ask what
the time situation is?

The PRESIDING OFFICER. The Sen-
ator from Maryland has 10 minutes.

Mr. SARBANES. And how much time
is left to the Senator from Texas?

The PRESIDING OFFICER. The Sen-
ator from Texas has a minute and a
half.

Mr. SARBANES. Mr. President, it is
important, in considering this amend-
ment, to realize there exists now,
under the labor management reporting
and disclosure procedure, extensive and
intensive provisions for reporting by
labor organizations, officers, and em-
ployees of labor organizations.

If all of these provisions are not
being carried out fully, the responsi-
bility rests with the Secretary of
Labor. The Secretary of Labor ought to
be doing her job. If the Congress is not
providing sufficient resources for that,
that is an issue for the Congress. We
ought to address that issue.

This supposed parallelism that is
being argued completely misses the
mark in the sense that there is already
an existing statutory scheme covering
reporting and disclosure by labor orga-
nizations.

I want to go through some of those
provisions so Members appreciate how
extensive they are and the amount of
review and oversight that now exists.

I am now reading from the statute:

Every labor organization shall file annu-
ally with the secretary a financial report
signed by its president and treasurer—

So much for this argument about
they ought to sign, put their signature
on the report—
or corresponding principal officers con-
taining the following information in such de-
tail as may be necessary accurately to dis-
close its financial condition and operations
for its preceding fiscal year.

Listen to what they have to set out:
Assets and liabilities at the beginning
and end of the fiscal year; receipts of
any kind and the sources thereof; sala-
ries, allowances, and other direct or in-
direct disbursements, including reim-
bursed expenses to each officer and also
to each employee who, during the fiscal
year, received more than $10,000 in the
aggregate from such labor organization
and any other labor organization.

Ten thousand dollars? Ken Lay of
Enron got $177 million. Twenty execu-
tives of Enron got over $3 million in
salary. Here we are talking about a
$10,000 figure which they have to re-
port.

I am reading from the statute that
governs labor organizations on their
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reporting and disclosure: Direct and in-
direct loans made to any officer, em-
ployee, or member which aggregated
more than $250 during the fiscal year,
together with a statement of the pur-
pose, security, if any, and arrangement
for repayment. A $250 loan, $250. Ber-
nard Ebbers of WorldCom got a $366
million loan. This is just to underscore
in a sense the tightness of this frame-
work governing the labor organiza-
tions—a $250 loan. WorldCom executive
Ebbers, $366 million? The Adelphia sit-
uation with the Rigas family, $3 billion
in loans.

Let’s look at the power of the Sec-
retary of Labor to enforce these re-
quirements: Any person who willfully
violates this subchapter shall be fined
not more than $10,000 or imprisoned for
not more than 1 year. Any person who
makes a false statement or representa-
tion of a material fact or who know-
ingly fails to disclose a material fact in
any document, report required under
the provisions of this subchapter shall
be fined not more than $10,000 or im-
prisoned for not more than 1 year. Any
person who makes a false entry or will-
fully conceals, withholds or destroys
books, records, reports shall be fined
not more than $10,000 or imprisoned for
not more than 1 year.

“Personal responsibility of individ-
uals required to sign report,” I earlier
said the president and the treasurer of
the labor organization had to sign the
reports. Listen to this:

Each individual required to sign reports
under sections 431 and 433 of this title shall
be personally responsible for the filing of
such reports and for any statement con-
tained therein which he knows to be false.

Of course, we have just noted from
the previous provisions, that is a fine
and possible imprisonment for up to 1
year. So we have a statutory scheme in
place to control the labor organiza-
tions. If it is not fully adequate, it
needs to be addressed in that context.
But clearly, it goes well beyond many
of the provisions that apply to cor-
porate officers. It has been carefully
worked out over the years. The Labor-
Management Reporting and Disclosure
Act dates from 1959 originally, with
subsequent modifications and adjust-
ments, as we have proceeded.

There is a system in place to govern
labor organizations. It has been as-
serted: well, the Labor Department has
not been able to do everything it needs
to do. That burden is on the Labor De-
partment. In a sense, what has been
raised represents a challenge to the
Secretary of Labor.

If, in fact, the Congress hasn’t given
her adequate resources, that point
needs to be made to the Congress and
we need to address that.

But we have established a well-
thought-out, comprehensive scheme
with respect to the reporting and dis-
closure of the labor organizations, and
if they are falling short of the statu-
tory requirements, that needs to be ad-
dressed in the context of the statute.

The Labor Department has enormous
authority over the labor organizations.
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Make no mistake about it, the powers
and the authorities that reside in the
Secretary of Labor and the Department
are quite extensive to deal with the
labor organizations. I mentioned only
some of them, including these impris-
onment for 1-year provisions.

So I am in opposition to the amend-
ment. I think any shortcomings that
one might perceive need to be ad-
dressed in the context of the reporting
and disclosure provisions applicable to
labor organizations; and I must say to
you—and the Senator from Kentucky
has outlined some of the problems—the
Department needs to come to grips
with them and come to the Congress, if
it deems that necessary, to seek an ap-
propriate congressional response in
order to deal with them.

I very much hope my colleagues,
when the time comes, will not be sup-
portive of this amendment. When all
time is used, I am prepared to make a
motion with respect to the amend-
ment.

Mr. SPECTER. Mr. President, I am
voting against the McConnell amend-
ment because existing law already ac-
complishes what he seeks to do. There
exists now under the Labor Manage-
ment Reporting and Disclosure Act of
1959 extensive and intensive provisions
for reporting by the President and
Treasurer of labor organizations.

Furthermore, the audit requirements
of this amendment, which apply to
union filers with receipts of $200,000 or
more, impose under regulation of small
entities. Public corporations subject to
the SEC typically have many more as-
sets with initial public offerings are
customarily in the range of $40 million.
The annual costs of compliance might
exceed the annual receipts of many fil-
ers who would be subjected to these re-
quirements. To require audits of all
unions regardless of size or complexity
of financial reports would cause an un-
reasonable burden on many smaller
locals who already must file LM-2 re-
ports. Unions with annual receipts of
$200,000 or more covered by the McCon-
nell amendment come in an extremely
wide range of types, sizes, and of per-
forming services. Of the more than
5,000 labor organizations that currently
meet this criterion and file LM-2 re-
ports, only about 70 are national or
international unions. The rest are
locals—largely voluntary organiza-
tions, many with no or few full-time
employees. The current Department of
Labor reporting requirements take this
“no one-size-fits-all’’ approach into ac-
count and build in some flexibility that
the McConnell amendment does not
allow. For example, many smaller
locals do not need to retain outside
CPAs because their financial state-
ments are very simple and consistent
from year to year.

The amendment’s certification re-
quirements are also redundant. For
more than 40 years, union officers have
been required to sign annual financial
reports under penalty of perjury, at-
testing that the report’s information
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accurately describes the union’s finan-
cial condition and operations.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mr. GRAMM. Mr. President, let me
paraphrase our colleague from Mary-
land. The SEC already has power. Let
them do their job. We are not saying
that. We are saying they need more
power and they need help doing their
job because the job is not getting done.

The same is true for unions. The Sen-
ator from Maryland said there is al-
ready a regulatory scheme. There is al-
ready a regulatory scheme for cor-
porate America, but we are saying it is
not good enough, not tough enough, it
is not working, and we need to improve
it.

The same is true for unions. The
president of a corporation already has
to sign an annual report. We are trying
to expand that in this bill. Why not re-
quire the president—not other officers,
but the president—to sign the report? I
submit that illegality, whether it is
$100 million or $10,000, is still theft.
The President has asked us to bar
loans.

The issue here is, should we have the
same integrity standards for unions? I
believe the answer is yes.

I yield the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Texas has 17 seconds and the
Senator from Maryland has 50 seconds.

Mr. MCCONNELL. Mr. President, it is
true that unions file a lot of papers.
The problem is that accuracy is not re-
quired. This requires certified records—
certified by a CPA—and it requires the
presidents and secretaries of their
treasuries to certify that the records
are accurate.

Union corruption is a serious prob-
lem. This will help correct it. I urge
colleagues to support the amendment.

Mr. SARBANES. Mr. President, I
only observe that if they file a false
statement of representation, they can
be fined and sent to jail for up to 1
year. That is a pretty heavy remedy if
you stop and think about it.

Mr. President, I yield back the re-
mainder of my time.

Mr. GRAMM. Mr. President, is any
time remaining?

The PRESIDING OFFICER. No time
remains.

Mr. SARBANES. Mr. President, I
move to table the McConnell amend-
ment, and I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. NICKLES. I announce that the
Senator from North Carolina (Mr.
HeELMS) and the Senator from Ohio (Mr.
VOINOVICH), are necessarily absent.

I further announce that if present
and voting the Senator from North
Carolina (Mr. HELMS) would vote
una,y‘n

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?
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The result was announced—yeas 55,
nays 43, as follows:
[Rollcall Vote No. 168 Leg.]

YEAS—55
Akaka Dorgan Mikulski
Baucus Durbin Miller
Bayh Edwards Murkowski
Biden Feingold Murray
Bingaman Feinstein Nelson (FL)
Boxer Graham Nelson (NE)
Breaux Harkin Reed
Byrd Hollings :
Cantwell Inouye gglc(}gefeller
Carnahan Jeffords
Sarbanes
Carper Johnson .
Chafee Kennedy Schpmel
Cleland Kerry Smith (OR)
Clinton Kohl Specter
Conrad Landrieu Stabenow
Corzine Leahy Torricelli
Daschle Levin Wellstone
Dayton Lieberman Wyden
Dodd Lincoln
NAYS—43

Allard Enzi McConnell
Allen Fitzgerald Nickles
Bennett Frist Roberts
Bond Gramm Santorum
Brownback Grassley Sessions
Bunning Gregg Shelby
Burns Hagel Smith (NH)
Campbell Hatch Snowe
Cochran Hutchinson Stevens
Collins Hutchison

; Thomas
Craig Inhofe
Crapo Kyl Thompson
DeWine Lott Thurmond
Domenici Lugar Warner
Ensign McCain

NOT VOTING—2

Helms Voinovich

The motion was agreed to.

Mr. SARBANES. I move to recon-
sider the vote.

Mr. GRAMM. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

DIVISION OF AMENDMENT 4174

Mr. GRAMM. Mr. President, I ask for
a division of the amendment with sec-
tions 801, 802, and 803 in division 1, sec-
tion 804 in division 2, and the remain-
der of the amendment in division 3.

The PRESIDING OFFICER (Mrs.
CARNAHAN). The amendment is divis-
ible and is so divided.

Mr. GRAMM. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SARBANES. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SARBANES. Madam President, I
would like to put forward a couple of
inquiries. Could the Senator outline
what his division of the amendment
does?

Mr. GRAMM. The amendment was di-
visible, and my division divided it into
three amendments. The amendment
having to do with statute of limita-
tions in filing a lawsuit is now division
2. So division 1 would be the pending
business, as I understand it. Then divi-
sion 2, and then division 3, seriatim,
unless there was some other agreement
that took us to another order or other
amendments.
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Mr. SARBANES. What does division 3
provide for?

Mr. GRAMM. I sent the division to
the desk. Basically, division 1 was ev-
erything up to section 804. Then divi-
sion 2 is 804. And then division 3 is 805
through the end of the bill.

Mr. SARBANES. Did the Senator
consider dividing it only for section
804?

Mr. GRAMM. The way it was done,
the easiest division was to do it in
three parts.

Mr. SARBANES. It is that division
you want a separate vote on, I take it?

Mr. GRAMM. It is that division on
which I want an opportunity for the
Senate to work its will, as well as the
others.

Mr. LEAHY. Madam President, if the
Senator will yield, there is another
way, of course, for the Senate to work
its will. The reason I mention it, this is
a critical part of the legislation. It is
nice to say, and we should say, my co-
sponsor of the Sarbanes bill, which I
think is superb—we should say we
should have better accounting meth-
ods, we should say we should have
more accountability, but we have a lot
of these executives who have proven by
their past behavior they are not going
to do squat unless they think they are
going to go to jail for what they do.

The Leahy-McCain, et al, amendment
makes it very clear that these people
are going to face jail terms if they loot
the pension funds, if they defraud their
investors, if they defraud the people of
their own company. And I might sug-
gest if the Senator from Texas agrees,
there ought to be real penalties; let’s
vote on Leahy-McCain. Let’s vote on
it, not divide it up. If he believes there
is something he may want to do bet-
ter—such as shield some of these peo-
ple with a shorter statute of limita-
tions or with a more restrictive statute
of limitations—he has every right to do
whatever he wants to shield these peo-
ple. But bring it up as a separate
amendment and let the Senate vote up
or down on that.

When I look at places such as Wash-
ington State alone where the pension
funds of firefighters and police lost $50
million because of the fraud of the
leaders of Enron, I don’t feel too sym-
pathetic. We already have a very short
statute of limitations in here anyway.
We ought to at least have that so peo-
ple might be able to recover some of
the money they have lost, if it is at all
possible, instead of just a few execu-
tives going up and building their $50
million mansions and hiding it there.

There ought to be some way for the
people who lost their pensions, lost
their live savings, to get it back. We
ought to have criminal penalties for
those who did this in the first place so
they end up in the slammer.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Madam President, a
wonderful speech, and it might be ap-
propriate for another occasion, but
what has happened is that a com-

July 10, 2002

prehensive bill has been offered as an
amendment to the pending bill. All I
asked for, which every Senator has the
right to ask for, was a division of the
question so that the Senate could work
its will on individual parts.

I know of no living person, at least
anyone who is in the Senate or the ex-
ecutive branch of Government—I don’t
know about the judicial branch of Gov-
ernment—who is not for the provision
related to putting people in jail for
knowing and willful behavior where
they violate the law.

This bill which has been offered, how-
ever, has many different sections. The
part I am concerned about has to do
with statute of limitations and the se-
curity reform legislation we adopted in
1995.

I remind my colleagues that in 1995
we had these massive strike lawsuits.
One firm filed 80 percent of them. Al-
most all were settled out of court. It
created an abuse that generated a bi-
partisan consensus that something
should be done about it.

We passed a law, and then, incred-
ibly, with Democrat support, we
overrode President Clinton’s veto of
the bill. The only veto override of the
Clinton administration was on this
issue.

One of the reforms had to do with
shortening the statute of limitations. I
remind my colleagues, this has nothing
to do with the SEC or the Justice De-
partment. We are not shortening their
statute of limitations. In 1995, when we
passed this bill with a strong bipar-
tisan vote, we said: If I want to sue
Senator SARBANES, I have to file the
suit within a year of discovering that I
believe I have been wronged, or I have
to file it within 3 years of when I was
wronged. That was the decision we
made then.

Now, hidden away in this bill, which
has been offered as an amendment, is a
provision that effectively extends that
to b years.

All my division of the amendment
did was to say this ought to be dealt
with separately so that those who are
for mandatory prison sentences for
knowing and willful behavior that vio-
lates the law can be for that without
being for repealing our Private Securi-
ties Litigation Reform Act. The reason
behind the rules of the Senate that
give Members the ability to divide bills
goes to exactly the heart of this point;
that is, if someone could take a bill—if
someone could take——

Mr. SARBANES. Will the Senator
yield on that point?

Mr. GRAMM. Let me just finish my
point and I will be happy to yield, as I
try to always do.

Someone could take the securities
bill of 1933 and they could put in it all
kinds of things that the vast majority
of Members of the Senate are for, and
then they could put one little provision
in one line in that virtually nobody is
for, and they could send it as an
amendment to the desk and then we
would have no recourse except to vote
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against all the things that we are for in
order to vote against the one little
thing that we are against.

It seems to me there is nothing worse
in public life than to have someone at-
tack you for voting against a great big
old bill and say: Well, you were
against. It says here motherhood and
the flag and Christmas and Easter—
you were against that because you
voted against a bill that busted the
budget and bankrupt the public.

So in writing the rules of the Senate,
we wrote the rules in such a way that
when someone offered such a bill as an
amendment that had different parts,
any Member could ask for a division so
it could be dealt with separately. All 1
have done is exercise that right.

We now have three amendments
pending before the Senate—I guess
four, counting the Miller amendment—
but that is all I have done. Two of
these amendments I am supportive of,
one of them I am not supportive of, but
that is where we are.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Madam President,
let me say, first of all, the Senator is
obviously within his rights to divide
the amendment. The Senator could
have offered an amendment striking
section 804, which is the section to
which he objects. As I understand it, he
approves of the remainder of the bill.
By dividing it, he gains a one-vote ad-
vantage because if he moved to strike
and we had a tie vote, he would lose.
By dividing the bill, if there is a tie
vote on section 804 the proponents of
that provision lose. So by the division
the Senator from Texas has gained a
one-vote step up. I recognize that. That
is permitted under the rules. I am not
complaining about it.

I think it is inaccurate to use an ex-
ample of the whole bill and say I either
have to vote for all of the amendment
or none of it because certainly he
hasn’t been in that position.

He could have offered an amendment
to strike the section—am I right; 804 is
the section on which the Senator is fo-
cused?

I make the following suggestion in
order to try to move matters forward,
if I could have the attention of my col-
league.

Why don’t we proceed and adopt the
two divisions other than 804 right now
and get those taken care of. Then we
can address 804, which is the division to
which the Senator objects. We can have
an appropriate debate with respect to
that division.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Madam President, we
do have someone who wishes to speak.
I am not sure whether it is on one of
these sections or not. I am not ready to
do that right now. We may reach a
point where I will be ready to do that,
but I am not ready to do that at this
point.

The PRESIDING OFFICER. The Sen-
ator from Maryland.
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Mr. SARBANES. Madam President,
given that the Senator has indicated he
is supportive of the Leahy amend-
ment—I think he said that on more
than one occasion—except for section
804, what is it that would have to tran-
spire?

Mr. LEAHY. Madam President, if I
might step in for just a moment, if the
Senator from Maryland will not mind?

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. I keep hearing this dis-
cussion by the senior Senator from
Texas that my bill somehow changed
the Securities Litigation Reform Act.
It does not. It does not do that at all.
It changes no provision in it at all.

The PSLRA did not establish the cur-
rent statute of limitations. It did not
deal with that issue at all. The Leahy
bill does not impact on these provi-
sions. It was a b-to-4 Supreme Court
case that overturned years of estab-
lished law to set the current limitation
periods in Lampf v. Gilbertson.

In fact, interestingly enough, former
Secretary General Kenneth Starr and I
take the same position on these stat-
utes of limitations. In the dissent in
that case, two of the dissenters, Jus-
tices Kennedy and O’Connor, said the
one in three statute of limitation
makes the possibility of injured inves-
tors recovering basically a dead letter.

Here are some numbers. Florida lost
$335 million because of Enron; the Uni-
versity of California, $144 million—all
the way down to Vermont; we lost mil-
lions of dollars. These are people who
would like, in these kinds of cases, at
least to have a statute of limitations
such that we can go after them.

We are not suggesting changing in
any way—I want everybody to be clear
on this—we are not suggesting chang-
ing the basic standards of the law on a
statute of limitation. We are talking
about extending the time. We are talk-
ing about extending the time so it will
not be, as the Supreme Court said, with
a short statute of limitations, a dead
letter. We are saying we want enough
of a statute of limitation—still very
short but a long enough one so people
can recover. We are perfectly willing to
have exactly the same words as the law
says now, with the exception the stat-
ute is slightly longer.

I cannot speak for an activist Su-
preme Court that seems to be meddling
in most of our laws, but their case law,
their stare decisis impacts on every
single Federal court in this country—
district level, court of appeals level. So
there, with the exact same law, the
stare decisis is Lampf v. Gilbertson.
That would be controlling except it
would be a longer statute of limita-
tions.

The Senator from Texas, or anybody
else, if they think that statute of limi-
tations is too long, fine, vote against
it. But I am here to try to protect peo-
ple and give them an opportunity—
when there has been such enormous
fraud and all the pension funds have
been lost, and all the people who have
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lost their life savings—give them at
least some chance to recover some-
thing, especially as the executives of
these companies walk off with tens of
millions of dollars. We go two-five in-
stead of one-three.

It makes sense to me. That was nego-
tiated and voted on in the Judiciary
Committee, and the final bill was
passed unanimously.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Madam President, I
want to resume my discussion with the
Senator from Texas. I am not going to
engage in a substantive debate with re-
spect to section 804 of the Leahy
amendment, which is division 1 of the
divisions the Senator has made.

I want to go back to the prospects of
getting division 1 and division 3 accept-
ed, to which the Senator has repeat-
edly indicated he has no objection. In
fact, as I understand it, he is sup-
portive of it.

I renew my inquiry as to whether we
could move ahead and accomplish that,
since in our previous discussions the
Senator has indicated concurrence
with the notion that we need to move
this legislation along. I don’t under-
stand what the objection would be to
doing that. The Senator has divided
the amendments. He has improved his
holding position by doing so with re-
spect to section 804. He has accom-
plished that objective under the rules.
But as I understood it, he does not ob-
ject to all of the matters in division 1
and division 3. I think it would help
move the work along if we could adopt
those two divisions, and then we could
address division 2.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Madam President, first
of all, let me say as the ranking mem-
ber of the committee that I have yet to
have an opportunity to offer an amend-
ment. I only have two amendments I
want to offer. No one is more eager to
get this bill to conference where we
might come up with something for
which there would be virtually unani-
mous support. But I assume at some
point during the deliberations we will
have votes on division 1 and division 3.
But I would like to have an oppor-
tunity to offer amendments myself.

All T want to do is follow the rules of
the Senate.

Let me say that I am concerned, as I
listen to colleagues on both sides of the
aisle, that we are going to have a lit-
eral blizzard of amendments not di-
rectly related to this bill. I continue to
believe that at some point, in order to
finish the bill, we are going to have to
file cloture.

I intend, as I said at the beginning of
the debate, to support that cloture mo-
tion. I think someone would have a
hard time portraying me as someone
who is slowing down the process when
I am ready to vote to bring debate on
this bill to an end and force amend-
ments to be germane to the bill itself.

My proposal is that we simply go on
with the business of the Senate. I am
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ready to offer an amendment. I am
ready to deal with the amendment of
the Senator from Georgia. That amend-
ment is amendable. All of these amend-
ments are amendable. I suggest we sim-
ply proceed, let Members be recog-
nized, and have those Members move
forward.

In light of that, I send an amendment
to the desk in the form of a second-de-
gree amendment to division 1. It is a
very short amendment. I think the best
thing to do is to have it read.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Madam President, I have
spoken to the manager of the bill. He
has indicated he has no problem with
someone speaking on the bill as long as
there is no effort to do anything in a
parliamentary fashion because there
are negotiations pending at the present
time. We understand that. I ask unani-
mous consent that the Senator from Il-
linois be recognized to speak for pur-
poses of debate only.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Following his remarks,
the quorum call will be reinstituted.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Illinois.

Mr. DURBIN. I thank my colleague
from Nevada as well as the Senator
from Wyoming for allowing me to
speak to the bill.

I am happy to be an original cospon-
sor of this amendment with Senators
LEAHY and DASCHLE. The Public Com-
pany Accounting Reform and Investor
Protection Act is a long title, but what
it basically seeks to do is to address
what most Americans view as one of
the most dangerous developments in
our Nation’s economy in the last sev-
eral years, if not longer.

When you ask the average American
what they think of all this corporate
corruption, all of the disclosures about
corporations that have literally lied to
the public, to their shareholders, to
their employees, and to pensioners,
people across America say it does not
give them much hope for recovery for
our economy. It does not give them
much confidence in terms of investing
in the stock market. And it makes
them feel very sad and worried about
their own pension and retirement.

We were proud to announce several
years ago that almost half of Ameri-
cans owned stock. We had developed to
that point where the average person
thought owning stock was a normal
thing to do.

I grew up in a family with a mother
and father who never once purchased a
share of stock until my mother in her

CONGRESSIONAL RECORD — SENATE

later years decided ‘‘to gamble,” as she
called it. But it was unthinkable in
their working years to buy stock. They
were working people. They worked for
a railroad. Workers didn’t buy stock.

That has changed. More and more
people across America buy mutual
funds and stocks, 401(k)s, retirement
plans. And why wouldn’t they? Look at
what happened over the last 10 years. If
you were smart enough to buy yourself
a dart board and put the Wall Street
Journal up on it and throw the dart,
just about any stock you hit was going
to give you more money.

People came to realize that. They
bought their mutual funds and stocks
and sat back and relaxed and said: This
is easy. I will be able to retire a lot
sooner than I ever dreamed, and we
have more financial security in our
family than ever before.

Boy, have things changed in the last
2 or 3 years. We have seen a recession,
the economy slow down, and then we
watch as day after painful day reports
come of the Dow Jones and the Nasdaq,
all the rest of them, hitting new lows
every single day.

It has to do with the state of the
economy, the recession, but it has to
do as much with consumer confidence,
the belief that you just can’t trust the
corporate big boys.

There are too many instances where
they decided to cash in with big stock
options and walk away with millions—
sometimes hundreds of millions—of
dollars and leave a floundering cor-
poration. They call it ‘‘restatement.”
When I went to grade school, if I tried
to tell the nuns I wanted to restate
something I had said, I never got by
with it. I got slapped on the back of the
hand with a ruler. They knew it was an
admission that you lied, misrepre-
sented something. Now that is com-
monplace when you deal with corpora-
tions across America. Every week,
there is some new disclosure.

Senator LEAHY, Senator DASCHLE,
and I sat down to say we have to get to
the heart of this issue and try to re-
solve it, in terms of making certain
there are penalties in place for those
who are deceitful, misleading, lying to
the American people about the status
of corporations. From Wall Street to
Main Street, confidence has been shak-
en. It started off with Enron, the poster
child of runaway corporate greed. Isn’t
it curious that today, as we debate cor-
porate corruption, and isn’t it an odd-
ity that there is an actress in Holly-
wood who is facing possible jail time
for shoplifting and she is facing more
time in jail than any officer of the
Enron Corporation? What is wrong
with this picture? Somebody who shop-
lifts might go to jail, but not the first
person has been indicted at Enron, the
seventh largest corporation in Amer-
ica, which goes bankrupt.

We had a series of hearings, and ev-
erybody on Capitol Hill was wringing
their hands and calling in the cameras,
saying we have to do something about
it. Yet the Department of Justice has
yvet to indict the first person at Enron.
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So what we are saying with this
amendment is that we want to estab-
lish standards and practices so that
those who violate the law, who are
guilty of corporate corruption, will pay
a price for it, not just a fine that may
be ignored or paid off by the corpora-
tion but more.

In our criminal code, we establish
mandatory minimum sentences for
people who are caught with a thimble-
ful of cocaine. We will put them in jail,
and we won’t give the judge any flexi-
bility. They go to jail for x number of
years, no ifs, ands, or buts. But if a per-
son is engaged in ripping off stock-
holders of a major corporation, lying
about their books, causing tens of
thousands of people to lose their jobs,
jeopardizing the retirement plans of
millions of Americans, then, frankly,
we say to them that yours is going to
be a much easier punishment.

What is wrong with this picture?
Where are the scales of justice? We
should have known, when you have ex-
ecutives and board members who stand
to gain millions of dollars from acting
on insider information in the corpora-
tions they serve, that many would be
tempted to do exactly that—especially
when they knew there weren’t any cops
on the beat to keep an eye on them—no
auditors, accountants, or government
agencies.

In the Gingrich revolution that oc-
curred a few years ago, we Dpassed
something called the ‘‘Contract on
America.” One of its provisions said,
we are going to take away the power of
individuals to sue corporations when
there has been securities fraud. The ar-
gument was made that there were too
many litigious people and greedy law-
yers who were meddling in the cor-
porate business and that we had to
really close the door to that oppor-
tunity. Well, that law was enacted. I
voted against it because it took away
one more safeguard, one more protec-
tion for the public.

Isn’t it coincidental that now we
stand here and talk about the disinte-
gration of corporate confidence? There
were fewer people watching then, and
some of these corporate leaders were
reaching into the cookie jar and pull-
ing out with both hands. It happened
over and over again. We should have
known that when you condition the
salary of executives on potential gains
from how the company’s stock prices
will rise—known as options—that
would be a temptation to raise the
stock prices artificially, especially
when those on the inside knew that, as
the prices would fall, they would al-
ready have their money.

We should have known that when you
have auditors and accountants shifting
numbers to come up with the right set
of bottom-line figures they need to
produce for Wall Street, they would be
tempted to do that even when the au-
dited numbers didn’t add up. We should
have known that when you have the
smartest lawyers and bankers in the
country scheming all night to come up
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with borderline legal ways to avoid
paying taxes through a maze of ficti-
tious straw companies, they would be
tempted to do just that, especially
when they knew Congress wrote the
laws with plenty of loopholes for which
their lobbyists paid.

We stand in the Senate and reflect
upon the sad state of business in Amer-
ica, and we have to wonder who is real-
ly at fault.

Let me add that the vast majority of
business leaders in America are honest,
hard-working people who have taken a
risk in our free enterprise system to
produce goods and services of value to
our country and to the world, to create
jobs and wealth. They deserve our ad-
miration and respect. But, clearly, day
after day, week after week, month
after month, we read on the front pages
of our major newspapers about the ex-
ceptions to what I just said.

Is it the executives who are respon-
sible as the bad actors, or their ac-
countants, their auditors, their bank-
ers? The answer is all of the above.
Every one of these must face up to
their responsibilities.

In due course, I hope we will enact
stricter rules for these corporate play-
ers. But we have to accept our respon-
sibility; Government and Congress has
a responsibility.

I salute Senator SARBANES of Mary-
land for what he has done with Senator
ENZzI in bringing this bill to the floor.
There is an effort to divide up this bill
in the hopes of changing a statute of
limitations.

Why is a statute of limitations of im-
portance in this debate? It really de-
fines the reach of the law. If you tell
me there is a statute of limitations
that limits the liability of these cor-
porate bad actors, I can tell you some
people are going to get off the hook.
The Leahy amendment to Senator SAR-
BANES’ bill broadens the statute of lim-
itations so that more wrongdoers will
be held accountable; those who have
lied, cheated, and stolen will be held
accountable.

The opponents of this approach are
now suggesting we need to shorten the
statute of limitations, limit the in-
quiry and investigation of the Govern-
ment, and limit the liability of the bad
actors. This is an answer to the prayers
of many corporate big wigs who have
ripped off their stockholders, employ-
ees, and pensioners across America.

This suggestion that we would lessen
and shorten the statute of limitations
is what they want to hear. Some will
now be able to retire to their mansions,
and they will be able to live in the lap
of luxury with the hundreds of millions
of dollars they have taken from these
corporations and never be called to an-
swer for their violations of the law.
That is what happens when you shorten
a statute of limitations. It is an answer
to the prayer of the corporate big wigs’
defense attorneys. Why in the world
would we be doing that?

Why do we want to insulate from li-
ability the very people who are guilty
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of wrongdoing? Why would we not sup-
port Senator LEAHY’s amendment to
say that those who have violated the
public trust, those who have lied, mis-
led, and been deceitful should be held
accountable both on a criminal and
civil standard?

So I certainly hope that at the end of
this debate the Senate, on a bipartisan
basis, will stand by Senator SARBANES
and his bill. T also hope that when it is
all said and done, the underlying
amendment I have offered with Senator
LEAHY and Senator DASCHLE will be ac-
cepted.

Let me tell you what the amendment
does, in brief. It punishes corporate
criminals and creates a 10-year securi-
ties fraud felony for any ‘‘scheme or ar-
tifice”’ to defraud shareholders, and di-
rects the U.S. Sentencing Commission
to raise penalties in obstruction of jus-
tice cases.

Two, it preserves evidence of fraud,
establishes a new felony for destroying
evidence when records are under sub-
poena. It requires key financial audit
documents to be retained for 5 years,
and it creates a new b-year felony for
intentional destruction of documents.

Do you know what happened? As soon
as Enron got in trouble, they called
some of their buddies at Arthur Ander-
sen, and the next thing you know, the
documents are being shredded, evi-
dence is disappearing. This underlying
amendment, the Leahy-Daschle-Durbin
amendment, addresses that specifi-
cally.

The third thing is that it protects
victims. It creates protections for cor-
porate whistleblowers. We need them.
If insiders don’t come forward, many
times you don’t know what is hap-
pening in large corporations. It
lengthens the statute of limitations to
5 years from the date of fraud and 2
yvears from the date of discovery for
victims to bring claims against the
corporations. It prevents securities
laws violators from using bankruptcy
to shield debts based on fraud judg-
ments.

What they are trying to do—I see
Senator LEAHY in the Chamber; he is
the major sponsor of this amendment—
is to gut the provision that extends the
statute of limitations and say that
these people will not have to be held
accountable for their wrongdoing.

I urge my colleagues in the Senate to
resist this effort. We have to hold these
corporate wrongdoers accountable. We
should not be party to any kind of ef-
fort to reduce their liability; other-
wise, what message are we sending?
Mandatory minimum sentences for a
thimbleful of cocaine, but allowing
those guilty of corporate wrongdoing
to get off the hook. What is wrong with
this picture of justice?

I urge my colleagues to resist the
change in the statute of limitations,
and I yield the floor.

Mr. GRAMM addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. SARBANES. Madam President, I
suggest the absence of a quorum.
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Mr. GRAMM. Madam President, was
I recognized?

The PRESIDING OFFICER. The Sen-
ator from Texas was recognized.

Mr. GRAMM. Madam President, let
me answer what has just been said and
straighten out the facts. In 1995, we had
a major problem in America in that we
had strike lawsuits being filed against
high-tech industries where one firm
filed 80 percent of the cases and settled
almost all the cases out of court.

We had a bipartisan consensus that
this represented abuse. So under the
leadership of Senator DoODD, Senator
DOMENICI, and others, we passed a bill
which President Clinton vetoed. We
then overrode the veto. An important
part of that reform was to say—and let
me make it clear, this does not have
anything to do with committing a
crime where you can be put in jail. It
has nothing to do with the SEC’s juris-
diction. It has nothing to do with the
Justice Department’s jurisdiction. It
simply has to do with my right to file
a lawsuit against you and anybody
else’s right to file a lawsuit against
anybody else.

We had a lot of reforms in that bill.
You had to actually have a client. The
lawyer who was the lead lawyer in 80
percent of these cases said he loved
these type lawsuits because he did not
have to fool with a client. In essence,
he was suing on behalf of himself. Vir-
tually a huge percent of the money
went to the lawyer filing the suit, not
to the people who supposedly had been
harmed.

Part of the reform was to set a stat-
ute of limitation that if you believe 1
have done something wrong, and you
want to sue me for it, you have 1 year
from the time you find it out, or 3
years from when it happens to file a
lawsuit.

When the Senator was talking about
letting people off the hook, surely ev-
erybody understands that our system
has no ex post facto laws. So if the pro-
vision raising that statute of limita-
tion to 5 years became law, it would
have no effect on anybody who has
committed one of these violations
about which we are talking.

AMENDMENT NO. 4184 TO DIVISION 1 OF
AMENDMENT NO. 4174

Mr. GRAMM. Mr. President, having
straightened that out, that is not even
the subject about which we are talking.
We now have three amendments pend-
ing, and I send a second-degree amend-
ment to the first amendment and ask
for its immediate consideration.

This is a very short amendment and
I ask it be read because the language of
it is so clear that a lot of times we
have an amendment, and what we say
does not have much to do with the
amendment. I want people to read the
language.

The PRESIDING OFFICER (Mr. CAR-
PER). The clerk will report.

The legislative clerk read as follows:

The Senator from Texas [Mr. GRAMM], for
himself and Mr. SANTORUM, Dproposes an
amendment numbered 4184 to division 1 of
amendment No. 4174:
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(Purpose: To provide the Board with appro-
priate flexibility in applying non-audit
services restrictions to small businesses)
At the end of the division, insert the fol-

lowing new section:

“SEC. .EXEMPTION AUTHORITY.

‘(1 CASE-BY-CASE  WAIVERS.—Notwith-
standing section 201(b) of this Act. The
Board may, on a case by case basis, exempt
any person, issuer, public accounting firm,
or transaction from the prohibition on the
provision of services under section 10A(g) of
the Securities Exchange Act of 1934 (as added
by this section), to the extent that such ex-
emption is necessary or appropriate in the
public interest and is consistent with the
protection of investors, and subject to review
by the Commission in the same manner as
for rules of the Board under section 107.

‘(2) SMALL BUSINESS EXEMPTION.—The
Board may, by rule exempt any person,
issuer or public accounting firm (or classes
of such persons, issuers or public accounting
firms) from the prohibition on the provision
of services under section 10A(g) of the Secu-
rities Exchange Act of 1934 (as added by this
section), based upon the small business na-
ture of such person, issuer or public account-
ing firm, taking into consideration applica-
ble factors such as total asset size, avail-
ability and cost of retaining multiple service
providers, number of public company audits
performed, and such other factors and condi-
tions as the Board deems appropriate con-
sistent with the purposes of this Act.”.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I ask unan-
imous consent that I be allowed to
yield to the Senator from Georgia.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Georgia.

AMENDMENT NO. 4176 WITHDRAWN

Mr. MILLER. Mr. President, I ask
unanimous consent that the Miller
amendment be withdrawn.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The senior assistant bill clerk pro-
ceeded to call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DIVISION 1 OF AMENDMENT NO. 4174 WITHDRAWN
Mr. DASCHLE. Mr. President, I with-

draw Division 1 of the amendment.

The PRESIDING OFFICER. The divi-
sion is withdrawn.

DIVISION 2 OF AMENDMENT NO. 4174 WITHDRAWN
Mr. DASCHLE. I withdraw Division 2

of the amendment.

The PRESIDING OFFICER. The divi-
sion is withdrawn.

DIVISION 3 OF AMENDMENT NO. 4174 WITHDRAWN
Mr. DASCHLE. I withdraw Division 3

of the amendment.

The PRESIDING OFFICER. The divi-
sion is withdrawn.

AMENDMENT NO. 4185

(Purpose: To provide for criminal prosecu-
tion of persons who alter or destroy evi-
dence in certain Federal investigations or
defraud investors of publicly traded securi-
ties, and for other purposes.)

Mr. DASCHLE. Mr. President, I send
an amendment to the desk.
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The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from South Dakota [Mr.
DAscHLE], for Mr. LEAHY, for himself, Mr.
MCcCCAIN, Mr. DASCHLE, Mr. DURBIN, Mr. HAR-
KIN, Mr. CLELAND, Mr. LEVIN, Mr. KENNEDY,
Mr. BIDEN, Mr. FEINGOLD, Mr. MILLER, Mr.
EDWARDS, Mrs. BOXER, Mr. CORZINE, and Mr.
KERRY, proposes an amendment numbered
4185.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)

Mr. DASCHLE. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DASCHLE. Mr. President, first,
let me say that we have had a very pro-
ductive period over the last several
minutes, and I think we now are in a
position to move to a vote on the
Leahy amendment.

Mr. President, I ask unanimous con-
sent that a vote occur on the Leahy
amendment at 3:15 this afternoon, and
that there be no amendments offered
prior to the vote.

The PRESIDING OFFICER. Is there
objection?

The Chair hears none, and it is so or-
dered.

Mr. DASCHLE. I thank the Chair.

Mr. LEAHY. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, first, let
me say, I am pleased we have reached
an agreement on the Leahy amend-
ment. This is one of these little tech-
nical things that does not mean much
to many people, and it is one where, in
fact, there is a dispute, but we have
reached an agreement that will allow
the Leahy amendment to go forward
with certainty on our part that the 2-
yvear statute of limitation is a real
statute of limitation, that we simply
change the number and that in the
process, by the way we do it, we do not
do anything that would challenge the
current court ruling.

Mr. REID. Will my friend yield for a
unanimous consent request?

Mr. GRAMM. I am happy to yield.

Mr. REID. Mr. President, I ask unan-
imous consent that the time from now
until 3:15 be divided equally between
the two managers of the bill.

The PRESIDING OFFICER. Is there
objection?
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The Chair hears none, and it is so or-
dered.

Mr. GRAMM. Mr. President, I thank
the majority leader for helping us work
this out. I think this will give us the
ability now to move forward. As part of
this agreement, we will have cloture
filed on the bill. While that cloture is
ripening, we will continue to consider
amendments.

I think this agreement guarantees we
will have an opportunity, if not to fin-
ish the bill this week, the opportunity
to assure that it would be finished
early next week.

Let me also say, for the record, I
would not object to a unanimous con-
sent request to have the cloture vote
today or tomorrow. From my point of
view, we do not need to wait until Fri-
day to have the cloture vote. I would
be willing to ask unanimous consent
that it be moved up, if that were appro-
priate. I think that is up to the major-
ity leader, obviously. But from my
point of view, we are ready to move
and head to conference with this bill.

This one small part of the Leahy
amendment I do not think is prudent
policy, but there is greater certainty
about what it means in terms of the
statute of limitations. So I am more
satisfied at least in terms of certainty.

I thank Senator LEAHY for working
this out. There is no doubt about the
fact that he had the votes if we could
have brought it all to a vote, but I
think what we are doing, by working
out this simple compromise, is guaran-
teeing that we are going to pass this
bill in short order.

I am hopeful in conference we will be
able to bring in the changes the Presi-
dent has proposed. I understand the Re-
publican leader will offer them as an
amendment. I will support them. I hope
they are adopted unanimously.

But in any case, I think this agree-
ment paves the way to guarantee we
will pass this bill, hopefully, this week
if not early next week.

Let me say to my colleagues on the
Republican side of the aisle, I intend to
vote for cloture. I think this is an im-
portant piece of legislation. I would do
important parts of it differently than
Senator SARBANES, but he is chairman
and I am ranking member; and we have
been in the different positions. There is
a difference between the two, but we
cannot get a bill which I want unless
we go to conference.

The House bill is very different. I
think we have an opportunity to work
out a compromise, just as we did on fi-
nancial services modernization. Sen-
ator SARBANES opposed it when we
dealt with it on the floor of the Senate,
but by the time we came back from
conference, we got 90 votes. My guess
is, we will do as well or better on this
bill after going to conference.

So I think we have taken a major
step toward moving on. I think it is
important. I think the American peo-
ple want this bill passed. If we were
willing to move up the cloture vote,
which I am willing to do, we could pass
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it this week. If not, we will pass it next
week.

The PRESIDING OFFICER. Who
yields time?

Mr. LEAHY. Mr. President, would the
distinguished senior Senator from
Maryland yield me, say, 5 minutes?

Mr. SARBANES. Would the Senator
mind if I made a very short statement?

Mr. LEAHY. I would be delighted if
the distinguished chairman did.

Mr. SARBANES. Mr. President, I rise
to commend the distinguished Senator
from Vermont for the excellent work
that he and the Committee on the Ju-
diciary did with respect to the amend-
ment that is now pending at the desk.

This amendment will create tough
new penalties to punish corporate
fraud. It has very important provisions
to protect corporate whistleblowers.
Previously, they have been acting
under wire and mail fraud provisions.
And those are not adequate to deal
with securities fraud. The committee
recognized that and dealt directly with
that question.

The President is talking about dou-
bling the penalties for wire and mail
fraud, as I understand it, but did not
have a proposal to actually have a se-
curities fraud offense. And that is very
important because it would have been
very difficult under those other stat-
utes because they are not directly fo-
cused on securities fraud.

I think the committee has stepped
into what was clearly a vacuum and
has filled it in an exceedingly effective
and craftsmanlike way.

There are also important provisions
in this amendment to prohibit individ-
uals from destroying documents or fal-
sifying records with the intent to ob-
struct or influence a Federal investiga-
tion or a matter in bankruptcy. That is
also very important. We have some
provisions of that sort but, once again,
they are not fully developed or fully fo-
cused. The committee, again, has ap-
plied itself in order to do that and obvi-
ously made a very substantial con-
tribution in that regard.

I also want to touch, very briefly, on
the provisions for whistleblower pro-
tection for employees of public compa-
nies. The legislation, as reported out of
the Banking Committee, requires audit
committees to have in place procedures
to receive and address complaints re-
garding accounting and internal con-
trol or auditing issues and to establish
procedures for employees’ anonymous
submissions of concerns regarding ac-
counting or auditing matters. That was
a provision championed by Senator
STABENOW. We were very Dpleased to
adopt it.

But Senator LEAHY and his col-
leagues on the Judiciary Committee
have moved ahead to provide addi-
tional protections and remedies for
corporate whistleblowers that I think
will help to ensure that employees will
not be punished for taking steps to pre-
vent corporate malfeasance.

There are a number of other very im-
portant provisions in this legislation of
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which I am very strongly supportive,
but I, in deference to the limitation on
time, will withhold with respect to
those.

But, again, I thank the able chair-
man of the Judiciary Committee and
his colleagues for this very important
contribution to the legislation we are
trying to develop.

Let me simply say it is a pleasure,
once again, as we did back in the fall
when we did money laundering, to be
able to work closely with the com-
mittee in furthering the public inter-
est.

I yield the remainder of my time to
the Senator from Vermont.

The PRESIDING OFFICER. Thirteen
minutes remain for the majority. The
Senator from Vermont.

Mr. LEAHY. I thank the distin-
guished Senator from Maryland. I ap-
preciate his comments also about last
fall after the tragedies of September 11.
He and I and our committees worked
closely on the terrorism legislation.
Realizing it was more than simply hav-
ing a penalty against terrorism, we had
to have the tools against terrorism,
and the distinguished senior Senator
from Maryland was very helpful in put-
ting together the money-laundering
legislation so we could come out with a
counterterrorism package on which the
Senate could vote for 99-1.

That is what we are trying to do
today. I am a proud cosponsor of Sen-
ator SARBANES’ legislation before the
body. After years of experience in this
body, I know how helpful it is if you
have bills where the jurisdiction of var-
ious aspects may be in different com-
mittees. And considering having turf
battles, when you work together, as we
have in the Banking and Judiciary
Committees, and others worked, you
usually end up with a better package
for the Senate.

The final product becomes better and
more complete because of our joint
work. Having served here for a quarter
of a century with the Senator from
Maryland, I know such things can be
done.

With the members of his committee,
he has had to craft a very complex,
worthwhile bill on the issue of how do
you account, how do you keep records,
of all the various things to come under
the SEC, to come under the jurisdic-
tion of his committee.

What I am concerned about, from the
Judiciary Committee, is, if you get
these people, you get them; that if you
have somebody who has gone and spent
all their efforts to defraud their own
company and the pension holders in
their company and the investors in
their company, that they not walk off
scot-free with their mansions in pro-
tected States and their offshore money.

When you look at what has happened,
when you look at the out-and-out fraud
of some of these executives as they
have ruined their own company, actu-
ally damaged their own country as
well, at the same time lining their
pockets as if anybody could even have
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pockets as huge as the amounts of
money they have put in, and they walk
away scot-free and they say: This is
such a tragedy. I hate to see my com-
pany collapse like that and tens of
thousands of people out of work and all
those pensioners gone and all those
States defrauded. And I am just going
to have to comfort myself for the rest
of my life with my $100 or $200 or $300
million I have absconded with.

Their comfort might be a little bit
less if they find that those same pen-
sion holders and stockholders have the
ability to go after the money they are
walking away with, and their comfort
might be a little bit less if instead of a
very large mansion they are in a 12-by-
12 cell behind steel doors. Instead of a
complacent board of directors, they
may have to be dealing with their fel-
low inmates who may not take very
kindly to them.

Why do we have to have that kind of
a tough law, and why do we have to
have the statute of limitations? Just
take a look at this chart. This is what
Enron did. Does this look like a com-
pany that wants to be transparent in
their dealings? Does this look like a
company that wants to be on the up
and up? These are their off-the-book
transactions, hidden debt, fake profits,
inflated stock.

What were some of the companies
they were hiding this behind? Here is
one named Ponderosa. If you look at
that, you do not know it belongs to
Enron. Or Jedi Capital or Big Doe—
that is not D-O-U-G-H—or Sundance or
Little River or Yosemite or OB-1 Hold-
ings or Peregrine or Kenobe. I guess
Kenobe is a different company than
OB-1. And we have Braveheart and Mo-
jave and Chewco and Condor. It seems
the only time they had free between
trying to hide the money was going to
movies, when you look at some of the
secret partnerships they created here,
Jedi II, OB-1, Kenobe.

My point is, do you think if anybody
stumbled across one of these companies
they would think for even 1 minute
that it belonged to Enron? Of course
not. If you were the person who was to
protect the pension rights of the em-
ployees, do you think if you found
Ospry or Zenith or Egret or Cactus or
Big River or Raptor you would think
the money that was being tucked away
and hidden in there could actually be-
long to the employees of Enron?

But Kenneth Lay comes up here, si-
dles up to the table where he is going
to be called to testify and says: I wish
you could know the whole story, but
not from me. I am taking the fifth.

Well, he has that constitutional
right. But he doesn’t have a constitu-
tional right to steal and defraud, and
other people like him don’t have the
constitutional right to steal and de-
fraud and hide the money.

This isn’t a question of whether they
walk away with only $100 million in-
stead of $200 million. It is a question of
a middle-age couple reaching retire-
ment time and having virtually all
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their retirement save Social Security
tied up in a pension fund such as this
and seeing it wiped out that day. They
are not facing a question of whether
they will have $200 million or $100 mil-
lion. They are going to face the ques-
tion of whether they can even keep
their home, whether they will have the
money to visit their grandchildren, or
have the money to take care of their
medical needs in their old age. That is
what we are talking about. Or the peo-
ple who work so hard, show up for work
every single day, help make the for-
tune for the Ken Lays of the world, but
they suddenly find they can’t make the
mortgage payment, they can’t make
the car payment, they can’t pay for
their children’s braces. They can’t do
any of these other things because the
big guys have walked off with all the
money.

That is why I wrote the legislation I
did. I wrote legislation that is going to
punish criminals. I wrote legislation
that will preserve the evidence of fraud
and protect victims.

As one who has prosecuted people, 1
know nothing focuses their attention
more than knowing they will not go to
jail. Suddenly that overlooked ethics
course when they were getting their
MBA, or that overlooked ethics course
in the accounting school or law school,
they are going to start looking at it
again. If they think, because they can
walk away from this, they will go to
jail, they are going to go to jail. It is
not going to be a complacent board of
directors they will deal with. It will be
a criminal in the cell next door. That is
what they have to worry about.

These people deserve to go to jail.
They have ruined the lives of thou-
sands of people, good people, hard-
working people, honest people. They
have destroyed much of the confidence
in Wall Street. They have destroyed
the confidence in people who should be
investing.

I am proud to be an American and
proud to be in a country such as ours
where you can invest, where people can
grow companies, where they can make
money if they do the right thing. But I
am not proud of these kinds of people
who destroy that sort of American
dream.

The President says he is outraged. I
suspect he is. But I am also outraged. I
would hope the President’s outrage will
go to the point of supporting this kind
of legislation, this kind of legislation
which doesn’t just say it is wrong for
you to do that, but if you do it, you are
going to go to jail. Those iron bars are
going to close.

We have worked hard on this legisla-
tion. That is why I compliment the dis-
tinguished senior Senator from Mary-
land. He and the members of his com-
mittee worked very hard. The people of
my staff, including Ed Pagano, Steve
Dettelbach, Jessica Berry, and Bruce
Cohen worked so hard. They brought in
people from across the political spec-
trum, Republicans and Democrats
alike, to join us. I think all of those
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who joined it joined in one basic thing.
They set aside their philosophical or
partisan differences. They set aside
their feelings of party and said they
were overwhelmed with feelings of out-
rage.

Even in my own little State of
Vermont, pension funds were damaged
because of the excesses of Enron. And
then we see WorldCom and Tyco and
Xerox, and we say we had better look
back 5 years.

That is not the American way. That
is the way of some of the most arro-
gant, self-centered, spoiled criminals.
That is what they are; they are crimi-
nals. They cooked the books in Cali-
fornia during an energy crisis, so mil-
lions of people in California paid more
for their electricity. Their arrogance
was such that they did not care be-
cause all of those offshore corporations
were hiding the money. Lord knows
how much money is still there. You are
not going to find out from these execu-
tives because they will take the fifth.
They have the constitutional right to
do that, and I will defend that right, as
I will the rights of everybody else. But
let us not shed tears for them. Just as
Democrats and Republicans will join in
voting for this, I call on the President
and the Attorney General to step for-
ward and say they support it. And I
call on our Justice Department to go
forward and find some of these people
not just to say maybe we will find a
corporation guilty of a crime; let’s
send some of these people to jail for
what they have done. Let’s send them
to jail, and let’s do everything we can
to let the people defrauded by them re-
cover some of their ill-gotten gains.

I see the Senator from Michigan has
taken over the chair. Madam Presi-
dent, I reserve the remainder of my
time.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. LEAHY. I note that the Senator
from Michigan is a cosponsor of this
amendment.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mr. GRAMM. Madam President, I
think all time has expired on the ma-
jority side. I think I have about 13 min-
utes. I have said all I intended to say.
I think we have cleared the way for
this bill to be passed. I want to reit-
erate that when cloture is filed in a few
minutes, I will be supportive of having
that cloture vote earlier than Friday,
which would be the normal time it
would ripen. Maybe others would not
be supportive of having the vote, and
they are perfectly within their rights. I
think the agreement we worked out
has guaranteed we are going to pass
this bill either this week or very early
next week.

The net result is that we can go to
conference with the House, and we will
have an opportunity, I believe, to come
back with a strong bipartisan bill. I
have to say that I think we have sort of
reached the point where a lot of debate
on this issue is more about the next

July 10, 2002

election than it is about corporate in-
tegrity. I wonder if the debate has not
reached the point where we are hurting
equity values by making people fear
not only the disease, but the absurd
prescription of the doctor that might
come from the Government.

I think the sooner we can finish this
bill and go to conference and come out
with a final product so that people
know with certainty what the new
rules are and how we are going to go
about them, everybody will benefit. I
think the only thing that will be lost
by invoking cloture is that we will
have fewer speeches, we will have fewer
opportunities to denounce evil, how-
ever we define it, and we will be less
likely to get on the 6 o’clock news; but
we will also be less likely to spook the
markets and more likely to get our job
done; we will be more likely to produce
a good bill we can all be proud of, not
just when we read the editorial in the
Washington Post, but when we submit
it all to the front-porch-of-the-nursing-
home test, as to how we feel about it
someday when we are sitting on the
front porch of the nursing home.

Mr. HARKIN. Mr. President, our eco-
nomic system is based on trans-
parency. Investors need accurate finan-
cial information about a company so
that they can make informed invest-
ment decisions. They need information
they can trust. Getting honest infor-
mation requires accountability and
honesty from three entities: corporate
executives, stock brokers, and public
auditors. Clearly, we are seeing break-
downs, if not outright criminality, at
all three levels. And it requires addi-
tional accountability at all three levels
in order to restore investor confidence.

First, we must expect that corpora-
tions present an honest portrait of the
companies economic health and well-
being. Corporate executives who cooks
the books are no different than used
car salesmen who roll back the car
odometers, both are engaged in a fraud.
They must be held accountable for
their actions and severely punished.

Second, we must expect brokers pro-
vide their investors with honest, accu-
rate, and unbiased advice. I stress unbi-
ased. Unfortunately, many brokerage
firms have a conflict of interest be-
cause they bring in businesses and in-
crease their own profits by pushing bad
stocks. One recent report indicated
that 94 percent of Wall Street firms
continued to recommend stocks for
companies that went bankrupt this
year up to the very day that companies
filed for Chapter 11.

Third, we have to expect that public
accounting firms are acting as watch-
dogs over corporate financial state-
ments. Yet many of the auditing firms,
not just Arthur Andersen, have had
major failures.

Accounting firms gave a clean bill of
health to over 93 percent of publicly
traded companies that were subse-
quently involved in accounting prob-
lems within the year. And 42 percent of
publicly traded companies that filed
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for bankruptcy were given a clean bill
of health. Clearly, we need funda-
mental reform at all three levels to re-
store investor confidence and punish
criminal behavior. Some say may say
that Enron, Worldcom and the others
are a few bad apples. That ignores the
much wider, systemic problems that
now plague corporate America.

Advocating half measures or saying
that we do not need to strengthen the
law is like saying that bank robbery
should not be severely punished and
banks should not have vaults because
most people do not rob banks. Well,
some people do rob banks. And some
corporate executives rip off investors.
But they are both criminals and both
should be punished accordingly.

I commend Chairman SARBANES for
his accounting reform bill, S. 2673,
which is an excellent start at providing
for stronger rules regarding accounting
procedures. I am also pleased to be an
original cosponsor of Senator LEAHY’S
“Corporate and Criminal Fraud Ac-
countability Act,” that is now being
offered as an amendment. Will some
key executives go to jail if this amend-
ment passes? If they are guilty of fraud
or destroying evidence of wrong doing,
I certainly hope so.

First, the amendment creates a new
crime for security fraud and helps pros-
ecutors punish corporate criminality.
This amendment is a lot like the “‘Go
to Jail” card in the board game ‘‘Mo-
nopoly.” It says to corporate criminals
“go to jail, do not pass go and do not
collect $200.”” The amendment also in-
creases penalties for obstruction of jus-
tice. The people who would shred docu-
ments to cover up criminal behavior
are not better than the ‘“wheel man’ in
a robbery. They may not have pulled
the robbery, but the crook cannot get-
away without them. This amendment
would make sure the shredders are held
accountable as well.

Incidentally, the amendment also
lengthens the statute of limitations on
these crimes and protects corporate
whistleblowers. Corporate criminals
should not be allowed to run out the
clock and avoid prosecution. And work-
ers who discover corporate fraud
should be protected just as we protect
government whistleblowers. I believe
this amendment will go a long way to-
ward preventing corporate crime and
prosecuting those who would rip off
their stock holders and employees. Re-
storing confidence and punishing
criminal behavior is in everyone’s best
interest—honest corporate executives,
their employees, investors, and the
public at large. I urge adoption of the
amendment and look forward to seeing
it become law.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SARBANES. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.
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The PRESIDING OFFICER (Ms.
STABENOW). Without objection, it is so
ordered.

Under the previous order, the ques-
tion is on agreeing to amendment No.
4185. The yeas and nays have been or-
dered. The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from North Carolina (Mr.
HELMS), the Senator from Ohio (Mr.
VOINOVICH), and the Senator from
Idaho (Mr. CRAPO), are necessarily ab-
sent.

I further announce that if present
and voting the Senator from North
Carolina (Mr. HELMS) would vote
“yea..”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 97,
nays 0, as follows:

[Rollcall Vote No. 169 Leg.]

YEAS—97

Akaka Durbin McCain
Allard Edwards McConnell
Allen Ensign Mikulski
Baucus Enzi Miller
Bayh Feingold Murkowski
Bennett Feinstein Murray
Biden Fitzgerald Nelson (FL)
Bingaman Frist
Bond Graham N'elson (NE)

Nickles
Boxer Gramm
Breaux Grassley Re?d
Brownback Gregg Reid
Bunning Hagel Roberts
Burns Harkin Rockefeller
Byrd Hatch Santorum
Campbell Hollings Sarbanes
Cantwell Hutchinson Schumer
Carnahan Hutchison Sessions
Carper Inhofe Shelby
Chafee Inouye Smith (NH)
Cleland Jeffords Smith (OR)
Clinton Johnson Snowe
Cochran Kennedy Specter
Collins Kerry Stabenow
Conrad Kohl Stevens
Corzine Kyl Thomas
Craig Landrieu Thompson
Daschle Leapy Thurmond
Dayton Levin Torricelli
DeWine Lieberman
Dodd Lincoln Warner
Domenici Lott Wellstone
Dorgan Lugar Wyden

NOT VOTING—3

Crapo Helms Voinovich

The amendment (No. 4185) was agreed
to.

Mr. DASCHLE. Madam President, I
move to reconsider the vote.

Mr. SARBANES. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 4186

Mr. DASCHLE. Madam President, I
send an amendment to the desk.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from South Dakota [Mr.
DASCHLE], for Mr. BIDEN and Mr. HATCH, pro-
poses an amendment numbered 4186.

Mr. DASCHLE. Madam President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

The
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(Purpose: To increase criminal penalties re-
lating to conspiracy, mail fraud, wire
fraud, and certain ERISA violations, and
for other purposes)

At the end, add the following:

TITLE VIII—-WHITE-COLLAR CRIME
PENALTY ENHANCEMENTS

SEC. 801 SHORT TITLE.

This title may be cited as the ‘“White-Col-
lar Crime Penalty Enhancement Act of
2002”’.
SEC. 802. CRIMINAL PENALTIES FOR CON-
SPIRACY TO COMMIT OFFENSE OR
TO DEFRAUD THE UNITED STATES.

Section 371 of title 18, United States Code,
is amended by striking “If two or more’ and
all that follows through ‘If, however,” and
inserting the following:

‘‘(a) IN GENERAL.—If 2 or more persons—

‘(1 conspire to commit any offense
against the United States, in any manner or
for any purpose, and 1 or more of such per-
sons do any act to effect the object of the
conspiracy, each person shall be fined or im-
prisoned, or both, as set forth in the specific
substantive offense which was the object of
the conspiracy; or

‘“(2) conspire to defraud the United States,
or any agency thereof in any manner or for
any purpose, and 1 or more of such persons
do any act to effect the object of the con-
spiracy, each person shall be fined under this
title, or imprisoned not more than 10 years,
or both.

“(b)
ever,”’.
SEC. 803. CRIMINAL PENALTIES FOR MAIL AND

WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’’.

(b) WIRE FRAUD.—Section 1343 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’ .

SEC. 804. CRIMINAL PENALTIES FOR VIOLATIONS
OF THE EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974.

Section 501 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1131) is
amended—

(1) by striking
‘$100,000"’;

(2) by striking ‘‘one year’” and inserting
¢10 years”’; and

(3) by striking
°$500,000"°.

SEC. 805. AMENDMENT TO SENTENCING GUIDE-
LINES RELATING TO CERTAIN
WHITE-COLLAR OFFENSES.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and related policy statements to implement
the provisions of this title.

(b) REQUIREMENTS.—In carrying out this
section, the Sentencing Commission shall—

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of the offenses and the penalties set
forth in this title, the growing incidence of
serious fraud offenses which are identified
above, and the need to modify the sentencing
guidelines and policy statements to deter,
prevent, and punish such offenses;

(2) consider the extent to which the guide-
lines and policy statements adequately ad-
dress—

(A) whether the guideline offense levels
and enhancements for violations of the sec-
tions amended by this title are sufficient to
deter and punish such offenses, and specifi-
cally, are adequate in view of the statutory
increases in penalties contained in this title;
and

MISDEMEANOR OFFENSE.—If, how-

¢$5,000” and inserting

“$100,000” and inserting
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(B) whether a specific offense char-
acteristic should be added in United States
Sentencing Guideline section 2B1.1 in order
to provide for stronger penalties for fraud
when the crime is committed by a corporate
officer or director;

(3) assure reasonable consistency with
other relevant directives and sentencing
guidelines;

(4) account for any additional aggravating
or mitigating circumstances that might jus-
tify exceptions to the generally applicable
sentencing ranges;

(6) make any necessary conforming
changes to the sentencing guidelines; and

(6) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 35563(a)(2) of title 18, United States
Code.

SEC. 806. CORPORATE RESPONSIBILITY FOR FI-
NANCIAL REPORTS.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§1348. Failure of corporate officers to certify
financial reports

‘‘(a) CERTIFICATION OF PERIODIC FINANCIAL
REPORTS.—Each periodic report containing
financial statements filed by an issuer with
the Securities Exchange Commission pursu-
ant to section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a) or
780(d)) shall be accompanied by a written
statement by the chairman of the board,
chief executive officer, and chief financial of-
ficer (or equivalent thereof) of the issuer.

‘““(b) CONTENT.—The statement required
under subsection (a) shall certify the appro-
priateness of the financial statements and
disclosures contained in the periodic report
or financial report, and that those financial
statements and disclosures fairly present, in
all material respects, the operations and fi-
nancial condition of the issuer.

() CRIMINAL PENALTIES.—Notwith-
standing any other provision of law—

‘(1) any person who recklessly violates any
provision of this section shall upon convic-
tion be fined not more than $500,000, or im-
prisoned not more than 5 years, or both; or

‘‘(2) any person who willfully violates any
provision of this section shall upon convic-
tion be fined not more than $1,000,000, or im-
prisoned not more than 10 years, or both.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 63 of
title 18, United States Code, is amended by
adding at the end the following:
¢“1348. Failure of corporate officers to certify

financial reports.”.

Mr. DASCHLE. Madam President, I
know there are a number of Senators
who wish to be recognized to offer
amendments. I think Senator LOTT
would like very much to offer an
amendment as well. What I would like
to do is to propound a unanimous con-
sent request involving a number of
Senators who have amendments to be
offered so they will know the sequence.
I know Senator EDWARDS has been
waiting a long time to offer an amend-
ment, as well as Senator LEVIN, Sen-
ator SCHUMER, Senator GRAMM, and
Senator MCCAIN. Perhaps in the next
couple of minutes we can put together
a unanimous consent request which
will sequence these amendments so
Senators will know they are protected
and have the opportunity to then have
their amendments called up. I ask that
all of our colleagues work with us over
the course of the next few minutes.

I yield the floor to accommodate
Senator LOTT’s interest in offering his
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amendment. We will lay aside the
Biden amendment temporarily as that
amendment is considered as well.

The PRESIDING OFFICER. The Re-
publican leader.

Mr. LOTT. Madam President, first, I
thank Senators SARBANES, GRAMM, and
LEAHY for the work they have put into
moving through the amendment on
which we just voted. That allows us to
move on to other germane or impor-
tant amendments that will be offered.

AMENDMENT NO. 4188

Madam President, I understand the
Biden amendment will be set aside. So
I send to the desk my amendment.

The PRESIDING OFFICER. Without
objection, the pending amendment is
set aside, and the clerk will report.

The legislative clerk read as follows:

The Senator from Mississippi [Mr. LOTT]
proposes an amendment numbered 4188.

Mr. LOTT. Madam President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To deter fraud and abuse by
corporate executives)

At the appropriate place, insert the fol-
lowing:

SEC. . HIGHER MAXIMUM PENALTIES FOR MAIL
AND WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 is amended
by striking ‘‘five’’ and inserting ‘‘ten’’.

(b) WIRE FRAUD.—Section 1343 is amended
by striking ‘‘five’’ and inserting ‘‘ten’’.

SEC. . TAMPERING WITH A RECORD OR OTHER-
WISE IMPEDING AN OFFICIAL PRO-
CEEDING.

Section 1512 of title 18, United States Code
is amended—

(a) by re-designating subsections (c), (d),
(e), (), (g), (h), and (i) as subsections (d), (e),
(), (g), (), (1) and ();

(b) by inserting after subsection (b) the fol-
lowing new subsection:

““(c) Whoever corruptly—

‘(1) alters, destroys, mutilates or conceals
a record, document or other object, or at-
tempts to do so, with the intent to impair
the object’s integrity or availability for use
in an official proceeding; or

“(2) otherwise obstructs, influences, or im-
pedes any official proceeding, or attempts to
do so;

‘‘shall be fined under this title or imprisoned

not more than ten years, or both.”

SEC. . TEMPORARY FREEZE AUTHORITY FOR
THE SECURITIES AND EXCHANGE
COMMISSION.

(a) IN GENERAL.—The Securities Exchange
Act of 1934 is amended by inserting after sec-
tion 21C(c)(2) (156 U.S.C. 78u-3(c)(2)) the fol-
lowing:

¢(3) TEMPORARY FREEZE.—

‘“(A) Whenever during the course of a law-
ful investigation involving possible viola-
tions of the federal securities laws by an
issuer of publicly traded securities or any of
its directors, officers, partners, controlling
persons, agents or employees, it shall appear
to the Commission that it is likely that the
issuer will make extraordinary payments
(whether compensation or otherwise) to any
of the foregoing persons, the Commission
may petition a federal district court for a
temporary order requiring the issuer to es-
crow, subject to court supervision, those
payments in an interest-bearing account for
45 days. Such an order shall be entered, if the
court finds that the issuer is likely to make
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such extraordinary payments, only after no-
tice and opportunity for a hearing, unless
the court determines that notice and hearing
prior to entry of the order would be imprac-
ticable or contrary to the public interest. A
temporary order shall become effective im-
mediately and shall be served upon the par-
ties subject to it and, unless set aside, lim-
ited or suspended by court of competent ju-
risdiction, shall remain effective and en-
forceable for 45 days. The period of the order
may be extended by the court upon good
cause shown for not longer than 45 days, pro-
vided that the combined period of the order
not exceed 90 days.

“(B) If the individual affected by such
order is charged with violations of the fed-
eral securities laws by the expiration of the
45 days (or the expiration of any extended pe-
riod), the escrow would continue, subject to
court approval, until the conclusion of any
legal proceedings. The issuer and the af-
fected director, officer, partner, controlling
person, agent or employee would have the
right to petition the court for review of the
order. If the individual affected by such
order is not charged, the escrow will termi-
nate at the expiration of the 45 days (or the
expiration of any extended period), and the
payments (with accrued interest) returned to
the issuer.

(b) TECHNICAL AMENDMENT.—Section
21C(c)(2) of the Securities Exchange Act of
1934 (15 U.S.C. T8u-3(c)(2)) is amended by
striking ‘‘This”’ and inserting ‘‘Paragraph (1)
of this”.

SEC. . AMENDMENT TO THE FEDERAL SEN-
TENCING GUIDELINES.

(a) REQUEST FOR IMMEDIATE CONSIDERATION
BY THE UNITED STATES SENTENCING COMMIS-
SION.—Pursuant to its authority under sec-
tion 994(p) of title 28, United States Code,
and in accordance with this section, the
United States Sentencing Commission is re-
quested to—

(1) promptly review the sentencing guide-
lines applicable to securities and accounting
fraud and related offenses;

(2) expeditiously consider promulgation of
new sentencing guidelines or amendments to
existing sentencing guidelines to provide an
enhancement for officers or directors of pub-
licly traded corporations who commit fraud
and related offenses; and

(3) submit to Congress an explanation of
actions taken by the Commission pursuant
to paragraph (2) and any additional policy
recommendations the Commission may have
for combating offenses described in para-
graph (1).

(b) OTHER.—In carrying out this section,
the Sentencing Commission is requested to:

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of securities, pension, and accounting
fraud and the need for aggressive and appro-
priate law enforcement action to prevent
such offenses;

(2) assure reasonable consistency with
other relevant directives and with other
guidelines;

(3) account for any aggravating or miti-
gating circumstances that might justify ex-
ceptions, including circumstances for which
the sentencing guidelines currently provide
sentencing enhancements;

(4) make any necessary conforming
changes to the sentencing guidelines; and

(5) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

(c) EMERGENCY AUTHORITY AND DEADLINE
FOR COMMISSION ACTION.—The Commission is
requested to promulgate the guidelines or
amendments provided for under this section
as soon as practicable, and in any event not
later than the 120 days after the date of the
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enactment of this Act, in accordance with

the procedures set forth in section 21(a) of

the Sentencing Reform Act of 1987, as though

the authority under that Act had not yet ex-

pired.

SEC. . AUTHORITY OF THE COMMISSION TO
PROHIBIT PERSONS FROM SERVING
AS OFFICERS OR DIRECTORS.

(a) In section 21C of the Exchange Act of
1934, add at the end a new subsection as fol-
lows:

‘() AUTHORITY OF THE COMMISSION TO PRO-
HIBIT PERSONS FROM SERVING AS OFFICERS OR
DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commis-
sion may issue an order to prohibit, condi-
tionally or unconditionally, and perma-
nently or for such period of time as it shall
determine, any person who has violated sec-
tion 10(b) of this title or the rules or regula-
tions thereunder from acting as an officer or
director of any issuer that has a class of se-
curities registered pursuant to section 12 of
this title or that is required to file reports
pursuant to section 15(d) of this title if the
person’s conduct demonstrates unfitness to
serve as an officer or director of any such
issuer.”

(b) In section 8A of the Securities Act add
at the end a new subsection as follows:

() AUTHORITY OF THE COMMISSION TO PRO-
HIBIT PERSONS FROM SERVING AS OFFICERS OR
DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commis-
sion may issue an order to prohibit, condi-
tionally or unconditionally, and perma-
nently or for such period of time as it shall
determine, any person who has violated sec-
tion 17(a)(1) of this title from acting as an of-
ficer or director of any issuer that has a
class of securities registered pursuant to sec-
tion 12 of the Securities Exchange Act of 1934
or that is required to file reports pursuant to
section 15(d) of that Act if the person’s con-
duct demonstrates unfitness to serve as an
officer or director of any such issuer.”

AMENDMENT NO. 4189 TO AMENDMENT NO. 4188

Mr. GRAMM. Madam President, I
send a second-degree amendment to the
desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Texas [Mr. GRAMM] pro-
poses an amendment numbered 4189 to
amendment No. 4188.

Mr. GRAMM. Madam President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To deter fraud and abuse by
corporate executives)

Strike all after the first word, and insert
the following:

HIGHER MAXIMUM PENALTIES FOR MAIL AND

WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 is amended
by striking ‘‘five’” and inserting ‘‘ten’’.

(b) WIRE FRAUD.—Section 1343 is amended
by striking ‘‘five’”’ and inserting ‘‘ten’’.

SEC. . TAMPERING WITH A RECORD OR OTHER-
WISE IMPEDING AN OFFICIAL PRO-
CEEDING.

Section 1512 of title 18, United States Code
is amended—

(a) by re-designating subsections (c), (d),
(e), (f), (g), (h), and (i) as subsections (d), (e),
), (g), (), () and (j);

(b) by inserting after subsection (b) the fol-
lowing new subsection:

‘‘(¢c) Whoever corruptly—

‘(1) alters, destroys, mutilates or conceals
a record, document or other object, or at-
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tempts to do so, with the intent to impair

the object’s integrity or availability for use

in an official proceeding; or

““(2) otherwise obstructs, influences, or im-
pedes any official proceeding, or attempts to
do so;

‘‘shall be fined under this title or imprisoned

not more than ten years, or both.”

SEC. . TEMPORARY FREEZE AUTHORITY FOR
THE SECURITIES AND EXCHANGE
COMMISSION.

(a) IN GENERAL.—The Securities Exchange
Act of 1934 is amended by inserting after sec-
tion 21C(c)(2) (156 U.S.C. 78u-3(c)(2)) the fol-
lowing:

¢(3) TEMPORARY FREEZE.—

‘“(A) Whenever during the course of a law-
ful investigation involving possible viola-
tions of the federal securities laws by an
issuer of publicly traded securities or any of
its directors, officers, partners, controlling
persons, agents or employees, it shall appear
to the Commission that it is likely that the
issuer will make extraordinary payments
(whether compensation or otherwise) to any
of the foregoing persons, the Commission
may petition a federal district court for a
temporary order requiring the issuer to es-
crow, subject to court supervision, those
payments in an interest-bearing account for
45 days. Such an order shall be entered, if the
court finds that the issuer is likely to make
such extraordinary payments, only after no-
tice and opportunity for a hearing, unless
the court determines that notice and hearing
prior to entry of the order would be imprac-
ticable or contrary to the public interest. A
temporary order shall become effective im-
mediately and shall be served upon the par-
ties subject to it and, unless set aside, lim-
ited or suspended by court of competent ju-
risdiction, shall remain effective and en-
forceable for 45 days. The period of the order
may be extended by the court upon good
cause shown for not longer than 45 days, pro-
vided that the combined period of the order
not exceed 90 days.

“(B) If the individual affected by such
order is charged with violations of the fed-
eral securities laws by the expiration of the
45 days (or the expiration of any extended pe-
riod), the escrow would continue, subject to
court approval, until the conclusion of any
legal proceedings. The issuer and the af-
fected director, officer, partner, controlling
person, agent or employee would have the
right to petition the court for review of the
order. If the individual affected by such
order is not charged, the escrow will termi-
nate at the expiration of the 46 days (or the
expiration of any extended period), and the
payments (with accrued interest) returned to
the issuer.

(b) TECHNICAL AMENDMENT.—Section
21C(c)(2) of the Securities Exchange Act of
1934 (15 U.S.C. 78u-3(c)(2)) is amended by
striking ““This”’ and inserting ‘‘Paragraph (1)
of this”.

SEC. . AMENDMENT TO THE FEDERAL SEN-
TENCING GUIDELINES.

(a) REQUEST FOR IMMEDIATE CONSIDERATION
BY THE UNITED STATES SENTENCING COMMIS-
SION.—Pursuant to its authority under sec-
tion 994(p) of title 28, United States Code,
and in accordance with this section, the
United States Sentencing Commission is re-
quested to—

(1) promptly review the sentencing guide-
lines applicable to securities and accounting
fraud and related offenses;

(2) expeditiously consider promulgation of
new sentencing guidelines or amendments to
existing sentencing guidelines to provide an
enhancement for officers or directors of pub-
licly traded corporations who commit fraud
and related offenses; and

(3) submit to Congress an explanation of
actions taken by the Commission pursuant
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to paragraph (2) and any additional policy
recommendations the Commission may have
for combating offenses described in para-
graph (1).

(b) OTHER.—In carrying out this section,
the Sentencing Commission is requested to:

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of securities, pension, and accounting
fraud and the need for aggressive and appro-
priate law enforcement action to prevent
such offenses;

(2) assure reasonable consistency with
other relevant directives and with other
guidelines;

(3) account for any aggravating or miti-
gating circumstances that might justify ex-
ceptions, including circumstances for which
the sentencing guidelines currently provide
sentencing enhancements;

(4) make any necessary conforming
changes to the sentencing guidelines; and

(5) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

(c) EMERGENCY AUTHORITY AND DEADLINE
FOR COMMISSION ACTION.—The Commission is
requested to promulgate the guidelines or
amendments provided for under this section
as soon as practicable, and in any event not
later than the 120 days after the date of the
enactment of this Act, in accordance with
the procedures set forth in section 21(a) of
the Sentencing Reform Act of 1987, as though
the authority under that Act had not yet ex-
pired.
SEC. . AUTHORITY OF THE COMMISSION TO

PROHIBIT PERSONS FROM SERVING
AS OFFICERS OR DIRECTORS.

(a) In section 21C of the Exchange Act of
1934, add at the end a new subsection as fol-
lows:

() AUTHORITY OF THE COMMISSION TO PRO-
HIBIT PERSONS FROM SERVING AS OFFICERS OR
DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commis-
sion may issue an order to prohibit, condi-
tionally or unconditionally, and perma-
nently or for such period of time as it shall
determine, any person who has violated sec-
tion 10(b) of this title or the rules or regula-
tions thereunder from acting as an officer or
director of any issuer that has a class of se-
curities registered pursuant to section 12 of
this title or that is required to file reports
pursuant to section 15(d) of this title if the
person’s conduct demonstrates unfitness to
serve as an officer or director of any such
issuer.”

(b) In section 8A of the Securities Act add
at the end a new subsection as follows:

() AUTHORITY OF THE COMMISSION TO PRO-
HIBIT PERSONS FROM SERVING AS OFFICERS OR
DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commis-
sion may issue an order to prohibit, condi-
tionally or unconditionally, and perma-
nently or for such period of time as it shall
determine, any person who has violated sec-
tion 17(a)(1) of this title from acting as an of-
ficer or director of any issuer that has a
class of securities registered pursuant to sec-
tion 12 of the Securities Exchange Act of 1934
or that is required to file reports pursuant to
section 15(d) of that Act if the person’s con-
duct demonstrates unfitness to serve as an
officer or director of any such issuer.”’

Mr. DASCHLE. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DASCHLE. Madam President, I
ask unanimous consent the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
AMENDMENT NO. 4186, AS MODIFIED

Mr. DASCHLE. Madam President, I
think we are working through the
number of procedural issues with which
we have to deal. I want to make sure
we are in a position to be able to com-
plete that work. So I call for the reg-
ular order.

The PRESIDING OFFICER. Amend-
ment No. 4186 is pending.

Mr. DASCHLE. I modify the original
amendment that I offered with the
changes that are at the desk.

The PRESIDING OFFICER. The
amendment is so modified.

The amendment, as modified, is as
follows:

On page 117 in line 12 strike ‘“‘Act’ and in-
sert the following: Act.

TITLE VIII—WHITE-COLLAR CRIME
PENALTY ENHANCEMENTS
SEC. 801 SHORT TITLE.

This title may be cited as the ‘“White-Col-
lar Crime Penalty Enhancement Act of
2002,
SEC.

802. CRIMINAL PENALTIES FOR CON-

SPIRACY TO COMMIT OFFENSE OR
TO DEFRAUD THE UNITED STATES.

Section 371 of title 18, United States Code,
is amended by striking ‘‘If two or more’’ and
all that follows through ‘‘If, however,” and
inserting the following:

‘‘(a) IN GENERAL.—If 2 or more persons—

‘(1) conspire to commit any offense
against the United States, in any manner or
for any purpose, and 1 or more of such per-
sons do any act to effect the object of the
conspiracy, each person shall be fined or im-
prisoned, or both, as set forth in the specific
substantive offense which was the object of
the conspiracy; or

¢“(2) conspire to defraud the United States,
or any agency thereof in any manner or for
any purpose, and 1 or more of such persons
do any act to effect the object of the con-
spiracy, each person shall be fined under this
title, or imprisoned not more than 10 years,
or both.

“(b) MISDEMEANOR OFFENSE.—If, how-
ever,”.
SEC. 803. CRIMINAL PENALTIES FOR MAIL AND

WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’’.

(b) WIRE FRAUD.—Section 1343 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’ .

SEC. 804. CRIMINAL PENALTIES FOR VIOLATIONS
OF THE EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974.

Section 501 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1131) is
amended—

(1) by striking
¢<$100,000°";

(2) by striking ‘‘one year’” and inserting
10 years’’; and

(3) by striking
‘$500,000"".

SEC. 805. AMENDMENT TO SENTENCING GUIDE-
LINES RELATING TO CERTAIN
WHITE-COLLAR OFFENSES.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and related policy statements to implement
the provisions of this title.

€“$5,000 and inserting

¢“$100,000” and inserting
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(b) REQUIREMENTS.—In carrying out this
section, the Sentencing Commission shall—

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of the offenses and the penalties set
forth in this title, the growing incidence of
serious fraud offenses which are identified
above, and the need to modify the sentencing
guidelines and policy statements to deter,
prevent, and punish such offenses;

(2) consider the extent to which the guide-
lines and policy statements adequately ad-
dress—

(A) whether the guideline offense levels
and enhancements for violations of the sec-
tions amended by this title are sufficient to
deter and punish such offenses, and specifi-
cally, are adequate in view of the statutory
increases in penalties contained in this title;
and

(B) whether a specific offense char-
acteristic should be added in United States
Sentencing Guideline section 2B1.1 in order
to provide for stronger penalties for fraud
when the crime is committed by a corporate
officer or director;

(3) assure reasonable consistency with
other relevant directives and sentencing
guidelines;

(4) account for any additional aggravating
or mitigating circumstances that might jus-
tify exceptions to the generally applicable
sentencing ranges;

() make any necessary conforming
changes to the sentencing guidelines; and

(6) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

SEC. 806. CORPORATE RESPONSIBILITY FOR FI-
NANCIAL REPORTS.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§ 1348. Failure of corporate officers to certify
financial reports

‘“‘(a) CERTIFICATION OF PERIODIC FINANCIAL
REPORTS.—Each periodic report containing
financial statements filed by an issuer with
the Securities Exchange Commission pursu-
ant to section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a) or
780(d)) shall be accompanied by a written
statement by the chairman of the board,
chief executive officer, and chief financial of-
ficer (or equivalent thereof) of the issuer.

‘““(b) CONTENT.—The statement required
under subsection (a) shall certify the appro-
priateness of the financial statements and
disclosures contained in the periodic report
or financial report, and that those financial
statements and disclosures fairly present, in
all material respects, the operations and fi-
nancial condition of the issuer.

“(c) CRIMINAL PENALTIES.—Notwith-
standing any other provision of law—

‘(1) any person who recklessly violates any
provision of this section shall upon convic-
tion be fined not more than $500,000, or im-
prisoned not more than 5 years, or both; or

‘(2) any person who willfully violates any
provision of this section shall upon convic-
tion be fined not more than $1,000,000, or im-
prisoned not more than 10 years, or both.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 63 of
title 18, United States Code, is amended by
adding at the end the following:
¢“1348. Failure of corporate officers to certify

financial reports.”.

Mr. DASCHLE. Madam President, I
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.
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The yeas and nays were ordered.

AMENDMENT NO. 4190 TO AMENDMENT NO. 4186, AS
MODIFIED

Mr. DASCHLE. Madam President, I
send up an amendment in the second
degree.

What we have done now is to assure
that both the Biden amendment and
the Lott amendment will have an op-
portunity to be considered and debated.
I am hoping we might even be able to
continue to work to see if we can have
one vote rather than two.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from South Dakota [Mr.
DASCHLE], for Mr. BIDEN, proposes an amend-
ment numbered 4190 to amendment No. 4186,
as modified.

The amendment is as follows:
(Purpose: To increase criminal penalties re-

lating to conspiracy, mail fraud, wire

fraud, and certain ERISA violations, and
for other purposes)

Strike all after the first word and insert
the following:

VIII—WHITE-COLLAR CRIME PENALTY

ENHANCEMENTS
SEC. 801 SHORT TITLE.

This title may be cited as the ‘“White-Col-
lar Crime Penalty Enhancement Act of
2002,
SEC. 802. CRIMINAL PENALTIES FOR CON-
SPIRACY TO COMMIT OFFENSE OR
TO DEFRAUD THE UNITED STATES.

Section 371 of title 18, United States Code,
is amended by striking “‘If two or more’’ and
all that follows through ‘‘If, however,” and
inserting the following:

‘‘(a) IN GENERAL.—If 2 or more persons—

‘(1) conspire to commit any offense
against the United States, in any manner or
for any purpose, and 1 or more of such per-
sons do any act to effect the object of the
conspiracy, each person shall be fined or im-
prisoned, or both, as set forth in the specific
substantive offense which was the object of
the conspiracy; or

‘(2) conspire to defraud the United States,
or any agency thereof in any manner or for
any purpose, and 1 or more of such persons
do any act to effect the object of the con-
spiracy, each person shall be fined under this
title, or imprisoned not more than 10 years,
or both.

“(b) MISDEMEANOR OFFENSE.—If, how-
ever,”.
SEC. 803. CRIMINAL PENALTIES FOR MAIL AND

WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’’.

(b) WIRE FRAUD.—Section 1343 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’.

SEC. 804. CRIMINAL PENALTIES FOR VIOLATIONS
OF THE EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974.

Section 501 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1131) is
amended—

(1) by striking
¢<$100,000"’;

(2) by striking ‘“‘one year’ and inserting
10 years’’; and

(3) by striking
°$500,000"".

SEC. 805. AMENDMENT TO SENTENCING GUIDE-
LINES RELATING TO CERTAIN
WHITE-COLLAR OFFENSES.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 18,

“‘$5,000 and inserting

¢“$100,000” and inserting
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United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and related policy statements to implement
the provisions of this title.

(b) REQUIREMENTS.—In carrying out this
section, the Sentencing Commission shall—

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of the offenses and the penalties set
forth in this title, the growing incidence of
serious fraud offenses which are identified
above, and the need to modify the sentencing
guidelines and policy statements to deter,
prevent, and punish such offenses;

(2) consider the extent to which the guide-
lines and policy statements adequately ad-
dress—

(A) whether the guideline offense levels
and enhancements for violations of the sec-
tions amended by this title are sufficient to
deter and punish such offenses, and specifi-
cally, are adequate in view of the statutory
increases in penalties contained in this title;
and

(B) whether a specific offense char-
acteristic should be added in United States
Sentencing Guideline section 2B1.1 in order
to provide for stronger penalties for fraud
when the crime is committed by a corporate
officer or director;

(3) assure reasonable consistency with
other relevant directives and sentencing
guidelines;

(4) account for any additional aggravating
or mitigating circumstances that might jus-
tify exceptions to the generally applicable
sentencing ranges;

(5) make any necessary conforming
changes to the sentencing guidelines; and

(6) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

SEC. 806. CORPORATE RESPONSIBILITY FOR FI-
NANCIAL REPORTS.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§1348. Failure of corporate officers to certify
financial reports

‘‘(a) CERTIFICATION OF PERIODIC FINANCIAL
REPORTS.—Each periodic report containing
financial statements filed by an issuer with
the Securities Exchange Commission pursu-
ant to section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a) or
780(d)) shall be accompanied by a written
statement by the chairman of the board,
chief executive officer, and chief financial of-
ficer (or equivalent thereof) of the issuer.

‘““(b) CONTENT.—The statement required
under subsection (a) shall certify the appro-
priateness of the financial statements and
disclosures contained in the periodic report
or financial report, and that those financial
statements and disclosures fairly present, in
all material respects, the operations and fi-
nancial condition of the issuer.

() CRIMINAL PENALTIES.—Notwith-
standing any other provision of law—

‘(1) any person who recklessly violates any
provision of this section shall upon convic-
tion be fined not more than $500,000, or im-
prisoned not more than 5 years, or both; or

‘(2) any person who willfully violates any
provision of this section shall upon convic-
tion be fined not more than $1,000,000, or im-
prisoned not more than 10 years, or both.”’.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 63 of
title 18, United States Code, is amended by
adding at the end the following:
¢“1348. Failure of corporate officers to certify

financial reports.”.

This section shall take effect one day after
date of this bill’s enactment.
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Mr. DASCHLE. Madam President, I
yield the floor. It is my understanding
Senator BIDEN and Senator LOTT would
both like to address their amendments.
I yield for that purpose now.

The PRESIDING OFFICER. The Re-
publican leader.

AMENDMENT NO. 4188

Mr. LOTT. Madam President, if I
could describe my amendment briefly.
I understand Senator BIDEN is prepared
to do the same thing.

First, I should note, in at least one
area they overlap in what they pro-
pose. In some other areas, there are
some differences. But I don’t see there
are major problems.

Senator BIDEN’s amendment, as I un-
derstand it, just from looking at it
quickly, would increase penalties in
some areas that are not included in my
amendment. What this amendment
would do, though, is increase penalties
for corporate fraud.

Section 1 would increase maximum
sentences for fraud. Mail fraud and
wire fraud statutes are often used in
criminal cases involving corporate
wrongdoing. So obviously this is an
area that is of concern and needs to be
addressed. This section proposes dou-
bling the maximum prison term for
these crimes from 5 years to 10 years
by amending 18 U.S.C. sections 1341 and
1343.

The second section would enact
stronger laws against document shred-
ding. Current law prohibits obstruction
of justice by a defendant acting alone,
but only if a proceeding is pending and
a subpoena has been issued for the evi-
dence that has been destroyed or al-
tered. Timing is very important.

Most people understand that shred-
ding documents is a very bad thing to
do. Obviously, you cannot do it if there
is something pending or if there is a
subpoena. But as was the case recently,
they knew that an investigation was
underway and a subpoena was likely,
and the shredding of documents went
forward.

So this section would allow the Gov-
ernment to charge obstruction against
individuals who acted alone, even if the
tampering took place prior to the
issuance of a grand jury subpoena. I
think this is something we need to
make clear so we do not have a repeat
of what we saw with the Enron matter
earlier this year.

Section 3 freezes payments of poten-
tial wrongdoers. This section would
allow the SEC, during an investigation,
to seek an order in Federal court im-
posing a 45-day freeze on extraordinary
payments to corporate executives.

Again, this year we have seen just
that sort of thing happening. While an
investigation is underway, basically re-
wards were given to these corporate ex-
ecutives. While it would require a court
order, there would be this 45-day freeze.

The targeted payments would be
placed in escrow, ensuring that cor-
porate assets are not improperly taken
from an executive’s personal benefit.

If an executive is charged with viola-
tions of Federal securities laws prior to
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the expiration of the court order, the
escrow would continue until the con-
clusion of legal proceedings, again,
with court approval.

Section 4 involves sentencing guide-
line enhancements for crimes com-
mitted by corporate officers and direc-
tors. This section would implement
President Bush’s call on the Sen-
tencing Commission to quickly adopt
the new ‘‘aggravating factor” to pro-
vide stronger penalties for fraud when
the crime is committed by a corporate
officer or director. This ‘‘aggravating
factor’ is a term of art used in the law.
It would provide, under this section,
stronger penalties for such fraud.

Section 5 would bar corporate offi-
cers and directors who engage in seri-
ous misconduct. Under current law,
only a Federal court can issue an order
prohibiting a person from acting as an
officer or director of a public company.

The SEC cannot order this remedy in
its own administrative cease-and-desist
proceedings, even in a case of securi-
ties fraud where the person’s conduct
would otherwise meet the standards for
imposing such a bar. This section
would grant the SEC the authority to
issue such orders if a person had com-
mitted securities law violation and his
or her conduct demonstrated unfitness
to serve as an officer or a director.

These points are all points that were
made by the President, asking that leg-
islation be provided to provide for
these additional increases and
strengthening of the law. We have
found clearly that in recent events
there has been improper conduct.
There have been questionable account-
ing procedures, and there has probably
been some illegal conduct. So you can
put all the laws in the world on the
books, but if people act in bad faith,
violate the law, you can never legislate
morality.

We have also seen that there are
some cases where the law had some
loopholes or where it was not timely or
where it was not strong enough. One
example, of course, is where there has
been shredding. Another example is the
very bad image of corporate executives
taking increased payments, extraor-
dinary payments, while they are being
investigated. You can’t have that sort
of thing.

I think these are basic things that
should be added to this bill. It would
strengthen the bill. I have checked
with a number of Senators on both
sides of the aisle. There is general sup-
port for this legislation.

I thank Senator BIDEN for allowing
me to make this brief statement about
the amendment. Again, I emphasize
that there are some similarities be-
tween this amendment and his amend-
ment, but he does add additional pen-
alties beyond what is in this proposal.
But I did want to put into the bill what
the President specifically rec-
ommended.

The PRESIDING OFFICER (Mr. DAY-
TON). The Senator from Delaware.

Mr. BIDEN. Mr. President, this
amendment is from Senator HATCH and
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me. He had as much input in this as I
had. Let me respond in the spirit in
which I was asked to do this and ex-
plain what the Biden-Hatch amend-
ment does and then yield to my col-
league to make any additional state-
ments.

Based on what Senator LOTT has just
pointed out, he has indicated that
there are four basic sections to his
amendment. On the first one, doubling
the penalties for title 18, sections 1341
and 1343, that is exactly the same pro-
vision that is in the Biden-Hatch bill.

Secondly, making it a crime for doc-
ument shredding: If I am not mistaken,
that is in the Leahy amendment we
just passed and that I cosponsored, as
well as many others.

The third part of the amendment dis-
cussed by the Republican leader is
something with which I happen to
agree. It is not in either the Leahy bill
just passed or in the Biden-Hatch
amendment. That is the 45-day freeze
on corporate executives’ extraordinary
income based upon the SEC being able
to hold that in escrow and freeze it for
45 days while they look at it. I, for one,
would be willing—I will yield to my
colleague from Utah at the appropriate
time—to accept that or join that in our
amendment.

Fourth, the Sentencing Commission
provisions that were referred to by my
friend from Mississippi are in the
Biden-Hatch bill. There is only one
piece of the legislation of the Senator
from Mississippi, as I understand it,
based on the summary, that is not ei-
ther already passed or included in
Biden-Hatch.

But there are three areas that are
not included which we think are very
important. One is in section 2 of our
legislation, which relates to con-
spiracy. Under title 18, section 371, the
maximum penalty for general con-
spiracy to commit a crime is 5 years in
prison regardless of whether the pen-
alty for the predicate offense—that is,
the thing they are conspiring to do—is
considerably more than 5 years. So
what Senator HATCH and I do is we
allow the penalty for conspiracy to be
consistent with what the penalty
would be for the underlying crime; that
is, the predicate crime. That is not in-
cluded in the amendment of the Sen-
ator from Mississippi.

Also, a very important provision of
Biden-Hatch is that right now, under
ERISA, the Employment Retirement
Security Act of 1974—we were both
here to vote for that—under current
law, a violation for essentially squan-
dering someone’s pension to the tune of
tens of millions, maybe billions, of dol-
lars is a misdemeanor with a maximum
penalty of 1 year. If you were to steal
an automobile from my driveway,
which is about 2 miles from the Penn-
sylvania line, drive it across the Penn-
sylvania line, under Federal law, it is a
10-year sentence. There is obviously a
bizarre disparity.

What we do is we increase the pen-
alty for criminal violation of ERISA to
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1 to 10 years, based upon the value of
what is stolen in ERISA. If the loss in
ERISA is a $20,000 pension versus sev-
eral billion dollars’ worth, the Sen-
tencing Commission can make that
judgment, as they do now, to have the
penalty be from 1 but up to 10 years.
That is not in Senator LOTT’s amend-
ment.

Lastly, section 6 of Biden-Hatch. Cur-
rently, the Securities and Exchange
Commission requires regulated compa-
nies to file periodic financial reports
with the SEC. This section of Biden-
Hatch creates a new section in title 18
of the United States Code to require
certification, signed by the top offi-
cials of that corporation, that the fi-
nancial reports being filed accurately
reflect the financial condition of the
company. Criminal penalties are cre-
ated for failure to comply with this
section. Reckless failure to certify—
you have to be able to prove it; it is a
high standard—requires a penalty of up
to 5 years, while a willful failure to
certify on the part of these executives
includes a maximum penalty of up to
10 years.

The point is, A, everything but one
provision of Senator LOTT’s amend-
ment either has been passed or is in
Biden-Hatch. I will yield to my col-
league, but I am willing to accept the
one provision that is not included.
That is the provision relating to freez-
ing payments for up to 45 days under
the authority of the SEC of compensa-
tion packages that are excessive so
there is time to look at it. I am willing
to accept that.

It does not include three sections:
Conspiracy, the ERISA increased pen-
alties, and the requirement of certifi-
cation that the financial reports accu-
rately reflect the financial condition of
the company, with penalties to prevail
if in fact they either recklessly or will-
fully do not sign such a document or
they recklessly or willfully signed it
and it does not reflect what in fact
they say it reflects.

That is a response to the majority
leader’s request of what the difference
is. That is the difference.

I now yield, with the permission of
my colleagues, to the Senator from
Utah, and I might add, this is not origi-
nal stuff of JOE BIDEN; this was Hatch
and Biden, Biden and Hatch. He takes
equal responsibility for this. If we are
wrong, we are equally wrong.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I am
proud to stand here with my colleague
from Delaware, who is one of the truly
remarkable Senators who knows as
much about criminal law as anybody in
this body or in the Congress itself.

I also rise today and applaud Presi-
dent Bush and Senator LOTT, as well as
Senator BIDEN, for offering what real-
ly, combined, will be a comprehensive
legislative proposal that calls for
harsh, swift punishment of corporate
executives who exploited the trust of

July 10, 2002

their shareholders and employees while
enriching themselves.

Senator BIDEN and I have worked to-
gether for years now on many impor-
tant pieces of legislation. This is not
new for us. I always feel good when I
can work with my colleagues on the
other side. It is always a pleasure to
work with him. I commend him for the
care and attention he has given to the
subject of white-collar penalties, as
well as for his leadership in this area.
Just in the past 4 weeks, Senator BIDEN
scheduled two hearings to review the
adequacy of current penalties for
white-collar criminal offenses. I am
thankful that he did so for I think this
is a critically important area for us to
focus on, especially in today’s unprece-
dented climate of market turmoil and
corporate responsibility—or should I
say irresponsibility.

All of us well know that the past few
months have been painful ones for our
Nation’s financial markets. At least
some of the blame can be laid at the
doors of some multibillion-dollar cor-
porations, their highly paid executives,
and the accounting firms that were
supposed to assure the public’s trust.
We learn—each week it seems—of more
and more accounting and corporate
fraud and irregularities that have
caused billions of dollars of losses to
innocent investors. I am personally
outraged by these scandals.

The amendment I cosponsor today is
a product of much thoughtful attention
and scrutiny. No Member feels more
strongly than I do about the impor-
tance of our criminal laws. They must
be fair, and they must be just. If our
criminal laws are to bear credibility
and provide deterrence, they must ade-
quately reflect the severity of the of-
fenses. But right now they do not do so
in the context of so-called white collar
crimes. They are, to put it bluntly, out
of whack.

A person who steals, defrauds, or oth-
erwise deprives unsuspecting Ameri-
cans of their life savings—no less than
any other criminal—should be held ac-
countable under our system of justice
for the full weight of the harm he or
she has caused. Innocent lives have
been devastated by the crook who
cooks the books of a publicly traded
company, the charlatan who sells
phony bonds, and the confidence man
who runs a Ponzi scheme out there.
These sorts of white-collar criminals
should find no soft spots in our laws or
in their ultimate sentences, but all too
often they have done so.

It is time for us to get tough with
these offenders. We need to make crys-
tal clear that we will not tolerate this
sort of outrageous criminal conduct,
conduct that not only devastates the
savings of citizens, but also has lasting
effects on the entire world’s confidence
in our American financial markets.
This amendment will take away the
soft landings these criminals have ex-
pected and obtained for far too long.

The amendment Senator BIDEN and I
propose—with the acceptance of the ad-
ditional language of the President and
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Senator LoTT—makes several notable
improvements to current law. As Sen-
ator BIDEN said, and I will reiterate,
first, our amendment increases the
maximum penalties for those who com-
mit mail fraud, wire fraud, and ERISA
offenses, as well as those who conspire
to violate Federal criminal laws. These
changes are long overdue. The max-
imum penalty under current law for
most of these offenses is 5 years, which
is the same as the maximum penalty
that could be handed down for muti-
lating a coin produced by the U.S.
Mint. The current maximum penalty
for ERISA fraud violations is just 1
year. In other words, a fraud com-
mitted in connection with employment
retirement plans, no matter how severe
or wide, is punishable now only as a
misdemeanor. Under current law, one
could get 5 years for scratching George
Washington’s face off a quarter but
only 1 year for defrauding an entire
company’s pension plan. It goes with-
out saying that we need to fix this
problem.

Think about it. Pension plans go
down the drain because of dishonest
business people, which is sometimes
hundreds of millions of dollars. Think
of all the people who lose as a result of
that.

Second, our amendment would make
corporate officials criminally respon-
sible for their public filings with the
SEC. Make no mistake, these filings
are critically important to investors
who rely upon them to make decisions
affecting how they should invest bil-
lions and billions of dollars. They need
to be accurate. Our amendment makes
it possible to hold somebody criminally
accountable if they are not accurate.

Third, our amendment directs the
U.S. Sentencing Commission to review
the adequacy of current guidelines for
white-collar offenders. We heard just a
few weeks ago from the Department of
Justice that these types of criminals
often get off with a slap on the wrist
and that judges too often do contor-
tions to avoid handing down terms of
imprisonment. This simply is not good
and will not do. It undermines the de-
terrent effect of our criminal laws,
makes a mockery of our system of fair
and evenhanded justice, and ultimately
sends the wrong message to all Ameri-
cans. Our amendment will ensure that
the Sentencing Commission will take
steps designed to ensure that our sys-
tem of justice no longer coddles crimi-
nals simply because they ‘‘just” steal.

It is time for the Senate to act on
this important matter of fraud and re-
sponsibility. I think these amendments
are a big step in the right direction. I
compliment the President, Senator
LoTT, and, of course, my dear friend
and colleague from Delaware, Senator
BIDEN, for the work they have all done
on these two amendments. I agree with
Senator BIDEN that we are willing to
accept that part of the preference
package.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Carolina is recognized.

CONGRESSIONAL RECORD — SENATE

Mr. EDWARDS. Mr. President, I ask
unanimous consent that the pending
amendment be laid aside.

The PRESIDING OFFICER. Is there
objection?

Mr. SARBANES. I object for the mo-

ment. I suggest the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BIDEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 4190, AS MODIFIED

Mr. BIDEN. Mr. President, I ask
unanimous consent to modify the
Hatch-Biden amendment by changing
on page 6 of our amendment, under the
title ‘‘Failure of corporate officers to
certify financial reports,” line 19—it
presently reads:

(1) any person who recklessly violates any
provision of this section. . . .

I ask unanimous consent to amend it
to say on line 19, subsection 1:

Any person who recklessly—

And add the words
ingly”’—
recklessly and knowingly.

Page 6, line 19, fourth word in, add as
a fifth word ‘‘and” and the sixth word
‘“knowingly.”

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ment is so modified.

The amendment, as modified, reads
as follows:

Strike all after the first word and insert
the following:

VIII—WHITE-COLLAR CRIME PENALTY

ENHANCEMENTS
SEC. 801 SHORT TITLE.

This title may be cited as the ‘“White-Col-
lar Crime Penalty Enhancement Act of
2002,
SEC.

“and know-

802. CRIMINAL PENALTIES FOR CON-
SPIRACY TO COMMIT OFFENSE OR
TO DEFRAUD THE UNITED STATES.

Section 371 of title 18, United States Code,
is amended by striking “‘If two or more’’ and
all that follows through ‘‘If, however,” and
inserting the following:

‘‘(a) IN GENERAL.—If 2 or more persons—

‘(1) conspire to commit any offense
against the United States, in any manner or
for any purpose, and 1 or more of such per-
sons do any act to effect the object of the
conspiracy, each person shall be fined or im-
prisoned, or both, as set forth in the specific
substantive offense which was the object of
the conspiracy; or

““(2) conspire to defraud the United States,
or any agency thereof in any manner or for
any purpose, and 1 or more of such persons
do any act to effect the object of the con-
spiracy, each person shall be fined under this
title, or imprisoned not more than 10 years,
or both.

“(b)
ever,”’.
SEC. 803. CRIMINAL PENALTIES FOR MAIL AND

WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 of title 18,
United States Code, is amended by striking
‘““five years” and inserting ‘10 years’’.

(b) WIRE FRAUD.—Section 1343 of title 18,
United States Code, is amended by striking
‘““five years’ and inserting ‘10 years’’.
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SEC. 804. CRIMINAL PENALTIES FOR VIOLATIONS
OF THE EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974.

Section 501 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1131) is
amended—

(1) by striking
¢‘$100,000"";

(2) by striking ‘‘one year’” and inserting
10 years’’; and

(3) by striking
¢<$500,000"".

SEC. 805. AMENDMENT TO SENTENCING GUIDE-
LINES RELATING TO CERTAIN
WHITE-COLLAR OFFENSES.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and related policy statements to implement
the provisions of this title.

(b) REQUIREMENTS.—In carrying out this
section, the Sentencing Commission shall—

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of the offenses and the penalties set
forth in this title, the growing incidence of
serious fraud offenses which are identified
above, and the need to modify the sentencing
guidelines and policy statements to deter,
prevent, and punish such offenses;

(2) consider the extent to which the guide-
lines and policy statements adequately ad-
dress—

(A) whether the guideline offense levels
and enhancements for violations of the sec-
tions amended by this title are sufficient to
deter and punish such offenses, and specifi-
cally, are adequate in view of the statutory
increases in penalties contained in this title;
and

(B) whether a specific offense char-
acteristic should be added in United States
Sentencing Guideline section 2B1.1 in order
to provide for stronger penalties for fraud
when the crime is committed by a corporate
officer or director;

(3) assure reasonable consistency with
other relevant directives and sentencing
guidelines;

(4) account for any additional aggravating
or mitigating circumstances that might jus-
tify exceptions to the generally applicable
sentencing ranges;

(6) make any necessary conforming
changes to the sentencing guidelines; and

(6) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 35653(a)(2) of title 18, United States
Code.

SEC. 806. CORPORATE RESPONSIBILITY FOR FI-
NANCIAL REPORTS.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§1348. Failure of corporate officers to certify

financial reports

‘‘(a) CERTIFICATION OF PERIODIC FINANCIAL
REPORTS.—Each periodic report containing
financial statements filed by an issuer with
the Securities Exchange Commission pursu-
ant to section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a) or
780(d)) shall be accompanied by a written
statement by the chairman of the board,
chief executive officer, and chief financial of-
ficer (or equivalent thereof) of the issuer.

‘““(b) CONTENT.—The statement required
under subsection (a) shall certify the appro-
priateness of the financial statements and
disclosures contained in the periodic report
or financial report, and that those financial
statements and disclosures fairly present, in
all material respects, the operations and fi-
nancial condition of the issuer.

¢“$5,000” and inserting

‘$100,000” and inserting
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“(e) CRIMINAL PENALTIES.—Notwith-
standing any other provision of law—

‘(1) any person who recklessly and know-
ingly violates any provision of this section
shall upon conviction be fined not more than
$500,000, or imprisoned not more than 5
years, or both; or

‘(2) any person who willfully violates any
provision of this section shall upon convic-
tion be fined not more than $1,000,000, or im-
prisoned not more than 10 years, or both.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 63 of
title 18, United States Code, is amended by
adding at the end the following:
¢“1348. Failure of corporate officers to certify

financial reports.”.

This section shall take effect one day after
date of this bill’s enactment.

Mr. BIDEN. I thank the Chair and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Maryland.

Mr. SARBANES. Mr. President, I ask
unanimous consent that the pending
second-degree amendments be with-
drawn; that no second-degree amend-
ments be in order to either of the two
pending first-degree amendments; that
the Daschle for Biden amendment No.
4186 be further modified with the
changes that are at the desk; that the
time until 4:45 p.m. today be for debate
in relation to the pending first-degree
amendments; that the time be equally
divided between the two managers or
their designees; that at 4:45 p.m., with-
out further intervening action or de-
bate, the Senate proceed to vote in re-
lation to the Daschle for Biden amend-
ment No. 4186, as further modified; that
upon disposition of that amendment,
the Senate vote in relation to the Lott
amendment No. 4188; provided further
that upon disposition of these amend-
ments, Senator EDWARDS be recognized
to call up amendment No. 4187.

The PRESIDING OFFICER. Is there
objection?

The Senator from Nevada.

Mr. REID. Reserving the right to ob-
ject, I ask the manager of this bill, the
chairman of the committee, to insert
after the words ‘‘Senator EDWARDS be
recognized to call up amendment No.
4187, that following the disposition of
that amendment, Senator GRAMM be
recognized.

Mr. GRAMM. Following.

Mr. REID. That is right. We were se-
quencing this, that following Senator
EDWARDS, Senator GRAMM be recog-
nized; following that, Senator LEVIN be
recognized; and following that, Senator
GRAMM be recognized.

The PRESIDING OFFICER. Does the
Senator from Maryland so modify his
request? Is there objection?

Without objection, it is so ordered.

The amendments (Nos. 4189, and 4190,
as modified) were withdrawn.

The amendment (No. 4186), as further
modified, reads as follows:
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On page 117 in line 12 strike ‘“‘Act’ and in-
sert the following: Act.

TITLE VIII—WHITE-COLLAR CRIME
PENALTY ENHANCEMENTS

SEC. 801 SHORT TITLE.

This title may be cited as the ‘“White-Col-
lar Crime Penalty Enhancement Act of
2002".
SEC. 802. CRIMINAL PENALTIES FOR CON-
SPIRACY TO COMMIT OFFENSE OR
TO DEFRAUD THE UNITED STATES.

Section 371 of title 18, United States Code,
is amended by striking “If two or more’’ and
all that follows through ‘‘If, however,”” and
inserting the following:

‘‘(a) IN GENERAL.—If 2 or more persons—

‘(1) conspire to commit any offense
against the United States, in any manner or
for any purpose, and 1 or more of such per-
sons do any act to effect the object of the
conspiracy, each person shall be fined or im-
prisoned, or both, as set forth in the specific
substantive offense which was the object of
the conspiracy; or

‘“(2) conspire to defraud the United States,
or any agency thereof in any manner or for
any purpose, and 1 or more of such persons
do any act to effect the object of the con-
spiracy, each person shall be fined under this
title, or imprisoned not more than 10 years,
or both.

“(b)
ever,’’.
SEC. 803. CRIMINAL PENALTIES FOR MAIL AND

WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 of title 18,
United States Code, is amended by striking
‘““five years’ and inserting ‘10 years’’.

(b) WIRE FRAUD.—Section 1343 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’’.

SEC. 804. CRIMINAL PENALTIES FOR VIOLATIONS
OF THE EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974.

Section 501 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1131) is
amended—

(1) by striking
¢‘$100,000°’;

(2) by striking ‘‘one year” and inserting
10 years’’; and

(3) by striking
‘$500,000°".

SEC. 805. AMENDMENT TO SENTENCING GUIDE-
LINES RELATING TO CERTAIN
WHITE-COLLAR OFFENSES.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and related policy statements to implement
the provisions of this title.

(b) REQUIREMENTS.—In carrying out this
section, the Sentencing Commission shall—

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of the offenses and the penalties set
forth in this title, the growing incidence of
serious fraud offenses which are identified
above, and the need to modify the sentencing
guidelines and policy statements to deter,
prevent, and punish such offenses;

(2) consider the extent to which the guide-
lines and policy statements adequately ad-
dress—

(A) whether the guideline offense levels
and enhancements for violations of the sec-
tions amended by this title are sufficient to
deter and punish such offenses, and specifi-
cally, are adequate in view of the statutory
increases in penalties contained in this title;
and

(B) whether a specific offense char-
acteristic should be added in United States

MISDEMEANOR OFFENSE.—If, how-
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Sentencing Guideline section 2B1.1 in order
to provide for stronger penalties for fraud
when the crime is committed by a corporate
officer or director;

(3) assure reasonable consistency with
other relevant directives and sentencing
guidelines;

(4) account for any additional aggravating
or mitigating circumstances that might jus-
tify exceptions to the generally applicable
sentencing ranges;

(6) make any necessary conforming
changes to the sentencing guidelines; and

(6) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

SEC. 806. CORPORATE RESPONSIBILITY FOR FI-
NANCIAL REPORTS.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§1348. Failure of corporate officers to certify
financial reports

‘‘(a) CERTIFICATION OF PERIODIC FINANCIAL
REPORTS.—Each periodic report containing
financial statements filed by an issuer with
the Securities Exchange Commission pursu-
ant to section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a) or
780(d)) shall be accompanied by a written
statement by the chairman of the board,
chief executive officer, and chief financial of-
ficer (or equivalent thereof) of the issuer.

“(b) CONTENT.—The statement required
under subsection (a) shall certify the appro-
priateness of the financial statements and
disclosures contained in the periodic report
or financial report, and that those financial
statements and disclosures fairly present, in
all material respects, the operations and fi-
nancial condition of the issuer.

() CRIMINAL PENALTIES.—Notwith-
standing any other provision of law—

‘(1) any person who recklessly and know-
ingly violates any provision of this section
shall upon conviction be fined not more than
$500,000, or imprisoned not more than 5
years, or both; or

‘(2) any person who willfully violates any
provision of this section shall upon convic-
tion be fined not more than $1,000,000, or im-
prisoned not more than 10 years, or both.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 63 of
title 18, United States Code, is amended by
adding at the end the following:
¢“1348. Failure of corporate officers to certify

financial reports.”.

Mr. BIDEN. Mr. President, I rise
today—along with my good friend, Sen-
ator HATCH—to offer our bill, the
White-Collar Penalty Enhancement
Act of 2002 as a second-degree amend-
ment to amendment No. 4174, Senator
LEAHY’s amendment to S. 2637.

Let me begin by applauding Senator
SARBANES for his leadership in spon-
soring S. 2637, and guiding it through
his Banking Committee with a 17-4
vote. It is my hope and expectation
that it will win the same overwhelming
support on the floor of the Senate. I
also commend Senators LEAHY and
DAscHLE for offering the Corporate and
Criminal Fraud Accountability Act, of
which I am a cosponsor.

Let me briefly recount the events
which bring me to the floor today to
offer this amendment to increase pen-
alties on white collar criminals. In re-
cent months, dramatic events have
shaken our country out of compla-
cency. A decade of peace and prosperity
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came to an end, first with a shattering
reminder of our vulnerability to exter-
nal threats, and then with a series of
spectacular corporate collapses that
revealed cracks in the very foundation
of our economic system.

Our response to terrorism was to
come together as a nation, reminded of
all we have in common, all we have to
be proud of.

The shock of those high-flying cor-
porations falling spectacularly to earth
presents us with different problems. We
have to examine our own system—the
capitalist system that has brought us
so much material success, the envy of
the rest of the world.

As the stock market continues to
lose value, as the dollar has dropped to
a 2-year low, we know that investors,
here at home and abroad, have lost
some of their faith in the American
economy.

That loss of faith has a material im-
pact of the wealth of this country, as
our currency and our securities lose
value. Some observers worry aloud
that a full-blown loss of faith in our
economy could drain even more value
from our markets.

The task before us is nothing less
than restoring confidence in our mar-
ket economy. There are many facets to
this problem.

One is reforming the auditing proc-
ess. On the Senate floor right now is
the Sarbanes bill that is essential to
any effort to restore investor’s faith in
our markets. Audit firms are supposed
to be independent voices, providing dis-
interested information that investors
need to assess risk and to allocate
funds to those companies that will
have the best chance of raising our
standard of living.

We need more transparency, more ac-
countability in the conduct of account-
ing firms, and more confidence that
they have access to, and are willing to
tell us, the truth about the businesses
they audit. Senator SARBANES has done
us all a service by bringing this bipar-
tisan bill to the floor.

Yesterday, I was hoping to hear the
President support this bipartisan ap-
proach to reform, reform that is sup-
ported by the business community in
the form of the Business Roundtable,
when he spoke yesterday. I still hope
he will soon add his voice in support of
this landmark reform.

Just as important is the amendment
to the Sarbanes bill that I am cospon-
soring with Senator LEAHY. It will put
real teeth in securities fraud enforce-
ment, providing substantial criminal
penalties for those who defraud inves-
tors of publically traded securities or
who destroy evidence to obstruct jus-
tice.

Yesterday, the President announced
his support for tougher criminal pen-
alties for fraud offenses. I applaud the
President’s call for increase penalties
for wire and mail fraud, and my amend-
ment contains identical provisions. But
I am concerned that the President’s
proposals do not go far enough.
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For example, in the wake of the pub-
licly reported problems at Enron,
WorldCom, and other companies, we
need to restore people’s faith in their
pension plans. They need to know that
the companies they work for will treat
them fairly, handle their funds wisely,
and that the investments made by pen-
sion funds are sound. Yet, I believe
that the criminal penalties for viola-
tions under the Employment Retire-
ment Investment Security Act of 1974,
ERISA, limited to 1 year in jail, are
woefully inadequate to protect de-
frauded pensioners.

As chairman of the Judiciary Sub-
committee on Crime and Drugs, I held
a hearing several weeks ago—and am
holding a second hearing this after-
noon—on the adequacy of criminal pen-
alties to deter this type of corporate
wrongdoing. Corporate executives who
defraud investors by whatever means
should go to jail—period—and we need
to give investigators and prosecutors
the tools they need to send them there.

One thing most of our hearing wit-
nesses agreed on was that there is a
“‘penalty gap’” between white collar
crimes and other crimes. For example,
if a kid steals your car and drives it
over the 14th Street Bridge into North-
ern Virginia, he could get up to 10
yvears in jail under the Federal inter-
state auto theft law. Yet, if a corporate
CEO steals your pension and commits a
criminal violation under ERISA, he is
only subject to 1 year in jail.

At my hearing, we heard from Char-
lie Prestwood, a 63-year-old Enron re-
tiree, who lives in Conroe, TX. Charlie
worked proudly for some 33 years for
that company, saved and invested in
his pension, and retired with about $1.3
million in his plan. Within a few tragic
months, that was nearly wiped out—
only $8,000 remained. Charlie is not a
lawyer, but he had the good sense to
know that its just not fair that a car
thief who steals a jalopy can get 10
years in prison and a Gucci-clad cor-
porate crook can steal a person’s life
savings and might only end up with 1
year in prison.

Accordingly, the amendment that
Senator HATCH and I offer today is
carefully crafted to hold corporate offi-
cer responsible and to reduce the ‘‘pen-
alty gap’” between a number of white
collar crimes and other serious crimes.
It does 3 basic things.

First, it goes beyond President
Bush’s proposal by raising penalties for
those white collar crimes that are most
often violated but which have insuffi-
cient penalties to deter corporate
crooks. For example, it raises the max-
imum penalties from 1 to 10 years for
ERISA criminal violations. It double
penalties for wire and mail fraud from
5 to 10 years, and it treats white collar
who conspire with others like drug
king pins, by mandating that they re-
ceive the same maximum penalty for
the offense underlying the charged con-
spiracy, rather than their sentence
being capped at a 5-year penalty as ex-
ists under current law.
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When these penalty enhancements
are taken in combination with the new
10-year felony for securities fraud con-
tained in the amendment I have co-
sponsored with Senator LEAHY, the
Government will have the full range of
prosecutorial arrows in its quiver to
fight pension crooks and corporate
wrong doers. Respectfully, the Presi-
dent’s penalty proposal is only one
small piece of the white collar crime-
fighting puzzle.

Second, our amendment tells cor-
porate big wigs that they are no longer
off the hook for their companies mis-
deeds. My amendment requires top cor-
porate officials to certify to the Secu-
rities and Exchange Commission that
the periodic financial reports filed by
their companies with the Commission
accurately reflect the financial health
of these corporations. Reckless failure
by a corporate official to do so will re-
sult in up to 5 years in prison, while
willful failure to do so will trigger a
jail term of up to 10 years.

Third, our amendment directs the
U.S. Sentencing Commission to review
and amend the federal sentencing
guidelines to lengthen sentences for
white collar criminals to reflect these
new, more serious penalties. It also di-
rects the Commission to impose sen-
tencing enhancement where corporate
officials defraud victims. I applaud
President Bush for announcing a simi-
lar proposal.

Make no mistake—this amendment
will not stamp out white collar crime.
We live in a fallen world where bad
people do bad things—whether its
stealing cars or stealing pensions. But,
its time to ‘‘level the playing field” be-
tween white collar and blue collar
criminals.

I believe the amendment that Sen-
ator HATCH and I are offering will move
us substantially in the direction of de-
terring corporate wrongdoers by hold-
ing them responsible for the criminal
acts. It will also begin the restoration
of confidence in our financial markets.
We must do both. The time to act is
now. I urge my colleagues to support
this amendment.

I yield the floor.

AMENDMENT NO. 4188

Mr. HATCH. Mr. President, I want to
applaud President Bush and Senator
LoTT for offering a comprehensive leg-
islative proposal that calls for harsh,
swift punishment of corporate execu-
tives who exploit the trust of their
shareholders and employees, while en-
riching themselves.

This bill, which tracks the Presi-
dent’s recent proposal, increases the
criminal penalties that apply to fraud
statutes that are frequently used to
prosecute corporate wrongdoers. It also
strengthens an existing obstruction of
justice statute, and calls for an aggra-
vated sentencing enhancement for
frauds perpetrated by corporate offi-
cers and directors. Finally, it increases
the Security and Exchange Commis-
sion’s administrative enforcement
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tools by strengthening the SEC’s abil-
ity to freeze improper payments to cor-
porate executives while the company is
under investigation, and by enabling
the SEC to bar corporate officers and
directors from continued service where
they engage in serious misconduct.

I support these provisions because 1
strongly believe that it is critical that
we hold corporate executives account-
able for acts of wrongdoing. We can do
so by supplying the SEC and federal
prosecutors with the civil and criminal
tools they need to investigate and pros-
ecute acts of corporate misconduct.

Let me briefly elaborate on some of
the specific provisions contained in
this bill.

First, as I mentioned, the bill doubles
the maximum prison term for mail and
wire fraud offenses, from 5 years to 10
years. This is identical to a provision
Senator BIDEN and I have included in
our amendment. This is a necessary
sentencing enhancement, and one that
is long overdue. Because prosecutors
frequently use the mail and wire stat-
utes to charge acts of corporate mis-
conduct, it is important that we ensure
that the penalties that apply to such
offenses are sufficiently severe to deter
and punish corporate wrongdoers.

Second, like the suggested enhance-
ment contained in the bill Senator
BIDEN and I have proposed, this amend-
ment directs the U.S. Sentencing Com-
mission to review the sentencing guide-
lines that apply to acts of corporate
misconduct and to enhance the prison
time that would apply to criminal
frauds committed by corporate officers
and directors. As I have stated, I
strongly support such an enhancement
because corporate leaders who hold
high offices and breach their duties of
trust should face stiff penalties.

Third, the amendment strengthens
an existing federal offense that is often
used to prosecute document shredding
and other forms of obstruction of jus-
tice. Section 1520 of Title 18 of the
United States code currently prohibits
individuals from persuading others to
engage in obstructive conduct. How-
ever, it does not prohibit an act of de-
struction committed by a defendant
acting alone. While other existing ob-
struction of justice statutes cover acts
of destruction that are committed by
and individual acting alone, such stat-
utes have been interpreted as applying
only where a proceeding is pending,
and a subpoena has been issued for the
evidence that is destroyed.

This amendment closes this loophole
by broadening the scope of the Section
1512. Like the new document destruc-
tion provision contained in S. 2010, this
amendment would permit the govern-
ment to prosecute an individual who
acts alone in destroying evidence, even
where the evidence is destroyed prior
to the issuance of a grand jury sub-
poena.

Prosecutors in the Andersen case
succeeded in convicting the corpora-
tion. However, in order to so, they had
to prove that a person in the corpora-
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tion corruptly persuaded another to de-
stroy or alter documents, and acted
with the intent to obstruct an inves-
tigation. Certainly, one who acts with
the intent to obstruct an investigation
should be criminally liable even if he
or she acts alone in destroying or alter-
ing documents. This amendment will
ensure that individuals acting alone
would be liable for such criminal acts.

This amendment also includes new
statutory provision that will strength-
en the SEC’s ability to freeze improper
payments to corporate executives
while a company is under investiga-
tion. These provision would prevent
corporate executives from enriching
themselves while a company is subject
to an SEC investigation, but before the
SEC has gathered sufficient evidence
to file formal charges.

In particular, these provisions would
enable to SEC to freeze improper pay-
ments by obtaining a federal court
order. The order, which could last for
45 days and be extended upon a showing
of good cause, would freeze extraor-
dinary payments to corporate execu-
tives and require that such payments
be escrowed. And where an executive is
charged with a securities law violation
prior to the expiration of the court
order, the escrow would continue, with
court approval, until the conclusion of
legal proceedings.

Finally, the amendment grants the
SEC the authority to bar individuals
who have engaged in serious mis-
conduct from serving as officers and di-
rectors of nay public company. Under
current law, only a court may order an
officer and director bar. In an SEC en-
forcement action, a court may issue an
order that bars a person from acting as
an officer or director of a public com-
pany where the person has committed
a securities fraud violation, and his or
her conduct demonstrates ‘‘substantial
unfitness’ to serve as an officer or di-
rector. However, under current law, the
SEC cannot order this remedy in an ad-
ministrative cease-and-desist pro-
ceedings, even where the person’s con-
duct would otherwise meet the stand-
ards for the bar.

This amendment would enable the
SEC to issue such a bar where the offi-
cer or director has committed a securi-
ties law violation and his or her con-
duct demonstrates ‘“‘unfitness’ to serve
as an officer or director. This will give
the SEC the ability to punish an officer
or director who has committed an un-
lawful act, where it has not yet insti-
tuted an enforcement action.

I strongly believe that if Congress
and the President act together to in-
crease corporate transparency and to
enact tough civil and criminal provi-
sion, we will succeed in restoring con-
fidence in our market economy. The
Federal government plays an impor-
tant role in upholding and enforcing
standards of corporate conduct. I look
forward to working with my colleagues
and with the President to enact needed
legislation to strengthen corporate ac-
countability.
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Mr. GRAMM. Mr. President, let me
try to explain where we are. We are
about to have two votes. One vote is on
a bipartisan amendment that was put
together prior to our receipt of the lan-
guage of the President’s proposal. That
was done by Senator BIDEN and Sen-
ator HATCH. That amendment will be
voted on first.

I believe that amendment deals with
the same subject area as the Presi-
dent’s proposal. The overlap is not per-
fect, but when you take Senator
LEAHY’s amendment that we have al-
ready adopted, when you take this
amendment, the things that are cov-
ered in the President’s proposal are
covered.

We also have the legislative language
proposed by the White House to follow
on the proposals the President made
yesterday in New York.

When we adopt these two amend-
ments, we will have added a substan-
tial amount to the underlying bill. We
will have added, in essence, two dif-
ferent variants of the President’s pro-
posal of yesterday. I assume we will get
a unanimous vote for both of these
amendments. I commend to my col-
leagues to vote for both of them.

At that point, we will proceed in the
outline we have. It is my under-
standing we will try to put together an
additional 1list, depending on the
amount of time we have. Once these
two votes are taken, the subject mat-
ter of the President’s proposal of yes-
terday will be part of this bill. I com-
mend to my colleagues to vote for both
amendments.

Mr. SARBANES. Mr. President, in
just a few minutes, at 4:45, we will
move to the first of two votes. The first
vote will be on the Daschle amend-
ment, and the second vote on the Lott
amendment. I urge my colleagues to
support both amendments.

At the conclusion of those votes, we
will go to Senator EDWARDS, who has
been waiting patiently, to call up an
amendment. Then we have sequenced
behind Senator EDWARDS, for purposes
of calling up amendments, Senator
GRAMM, and Senator LEVIN has an
amendment involving the powers of the
SEC, and then back to Senator GRAMM.
That is the procedure we have managed
to put into place so far while con-
tinuing to work to try to compile a list
of amendments and to do some se-
quencing.

We urge our colleagues to inform
us—I am not urging to add amend-
ments, but just informing colleagues of
the process so they can be on the alert.

Very shortly we will begin the first
of two rollcall votes. Both of these are
amendments which strengthen the pen-
alties. Many are related to the Leahy
amendment which we adopted earlier
today, and in a sense deal primarily
with the subject matter that was in the
Leahy amendment.

I urge my colleagues to be supportive
of both amendments.

Mr. GRAMM. I yield back any time I
may have.
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Mr. SARBANES. I yield back the
time.

The PRESIDING OFFICER (Mr. MIL-
LER). The question is on agreeing to
amendment No. 4186 as further modi-
fied. The yeas and nays have been or-
dered. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID, I announce that the Sen-
ator from New Jersey (Mr. CORZINE) is
necessarily absent. I further announce
that, if present and voting, the Senator
from New Jersey (Mr. CORZINE) would
vote ‘“‘aye.”

Mr. NICKLES, I announce that the
Senator from North Carolina (Mr.
HELMS), the Senator from Ohio (Mr.
VOINOVICH), and the Senator from
Idaho (Mr. CRAPO) are necessarily ab-
sent. I further announce that, if
present and voting, the Senator from
North Carolina (Mr. HELMS), would
vote ‘“‘aye.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 96,
nays 0, as follows:

[Rollcall Vote No. 170 Leg.]

YEAS—96

Akaka Durbin Lugar
Allard Edwards McCain
Allen Ensign McConnell
Baucus Enzi Mikulski
Bayh Feingold Miller
Bennett Feinstein Murkowski
Biden Fitzgerald Murray
Bingaman Frist Nelson (FL)
Bond Graham Nelson (NE)
Boxer Gramm Nickles
Breaux Grassley Reed
Brownback Gregg Reid
Bunning Hagel Roberts
Burns Harkin Rockefeller
Byrd Hatch Santorum
Campbell Hollings Sarbanes
Cantwell Hutchinson Schumer
Carnahan Hutchison Sessions
Carper Inhofe Shelby
Chafee Inouye Smith (NH)
Cleland Jeffords Smith (OR)
Clinton Johnson Snowe
Cochran Kennedy Specter
Collins Kerry Stabenow
Conrad Kohl Stevens
Craig Kyl Thomas
Daschle Landrieu Thompson
Dayton Leahy Thurmond
DeWine Levin Torricelli
Dodd Lieberman Warner
Domenici Lincoln Wellstone
Dorgan Lott Wyden

NOT VOTING—4
Corzine Helms
Crapo Voinovich

The amendment (No. 4186), as further
modified, was agreed to.

Mr. SARBANES. Mr. President, I
move to reconsider the vote.

Mr. LEAHY. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

VOTE ON AMENDMENT NO. 4188

The PRESIDING OFFICER. Under
the previous order, the question is on
agreeing to Lott amendment No. 4188.

Mr. HATCH. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The clerk will call the roll.
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The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from North Carolina (Mr.
HELMS), the Senator from Ohio (Mr.
VOINOVICH), and the Senator from
Idaho (Mr. CRAPO) are necessarily ab-
sent.

I further announce that if present
and voting the Senator from North
Carolina (Mr. HELMS) would vote
uyea‘.n

The result was announced—yeas 97,
nays 0, as follows:

(Rollcall Vote No. 171 Leg.)

YEAS—97

Akaka Durbin McCain
Allard Edwards McConnell
Allen Ensign Mikulski
Baucus Enzi Miller
Bayh Feingold Murkowski
Bennett Feinstein Murray
Biden Fitzgerald Nelson (FL)
Bingaman Frist
Bond Graham N'elson (NE)

Nickles
Boxer Gramm
Breaux Grassley Re?d
Brownback Gregg Reid
Bunning Hagel Roberts
Burns Harkin Rockefeller
Byrd Hatch Santorum
Campbell Hollings Sarbanes
Cantwell Hutchinson Schumer
Carnahan Hutchison Sessions
Carper Inhofe Shelby
Chafee Inouye Smith (NH)
Cleland Jeffords Smith (OR)
Clinton Johnson Snowe
Cochran Kennedy Specter
Collins Kerry Stabenow
Conrad Kohl Stevens
Corzine Kyl Thomas
Craig Landrieu Thompson
Daschle Leapy Thurmond
Dayton Levin Torricelli
DeWine Lieberman
Dodd Lincoln Warner
Domenici Lott Wellstone
Dorgan Lugar Wyden

NOT VOTING—3

Crapo Helms Voinovich

The amendment (No. 4188) was agreed
to.

Mr. REID. Mr. President, I move to
reconsider the vote.

Mr. SARBANES. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

Mr. SARBANES. Mr. President, I ask
for the regular order.

The PRESIDING OFFICER. Under
the previous order, the Senator from
North Carolina is recognized.

AMENDMENT NO. 4187

Mr. EDWARDS. Mr. President, I wish
to say a few words about an amend-
ment I intend to offer along with Sen-
ators ENZI and CORZINE. This amend-
ment addresses an important player in
the problem we have had with cor-
porate misconduct in this country. It is
a player with which I have a lot of per-
sonal experience. That player is a law-
yer.

As most people know, I practiced law
for 20 years and spent a lot of time rep-
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resenting Kkids and families against
very powerful interests. I think I have
a reasonably good understanding of
what responsibilities we as lawyers
have to the people we represent. While
those are the kinds of folks that I
mostly represented, other lawyers have
different kinds of clients. Some law-
yers represent corporations rather
than individuals. The lawyers who rep-
resent corporations have the same kind
of responsibility, but it is to a different
entity and a different group of people.
They have a responsibility, though, to
represent that corporation, their cli-
ent, zealously, the same way I had the
responsibility to represent Kkids and
families.

One of the problems we have seen oc-
curring with this sort of crisis in cor-
porate misconduct is that some law-
yers have forgotten their responsi-
bility. We have heard a great deal
about managers and accountants,
which Senator ENZzI is familiar with,
and scandals such as Enron and
WorldCom. Managers and accountants
are the focus of Senator SARBANES’
bill, and they are critical to us doing
what needs to be done to correct this
problem and restore the public con-
fidence.

The truth is that executives and ac-
countants do not work alone. Anybody
who works in corporate America knows
that wherever you see corporate execu-
tives and accountants working, law-
yers are virtually always there looking
over their shoulder. If executives and/
or accountants are breaking the law,
you can be sure that part of the prob-
lem is that the lawyers who are there
and involved are not doing their jobs.

For the sake of investors and regular
employees, ordinary shareholders, we
have to make sure that not only the
executives and the accountants do
what they are responsible for doing,
but also that the lawyers do what they
are responsible for doing as members of
the bar and as citizens of the country.

Let me be a little more specific about
what this amendment does and what
the responsibility of a lawyer is and
should be. If you are a lawyer for a cor-
poration, your client is the corporation
and you work for the corporation and
you work for the shareholders, the in-
vestors in that corporation; that is to
whom you owe your responsibility and
loyalty. And you have a responsibility
to zealously advocate for the share-
holders and investors in that corpora-
tion.

What we have seen some lawyers do,
unfortunately, is different. We have
seen corporate lawyers sometimes for-
get who their client is. What happens is
their day-to-day conduct is with the
CEO or the chief financial officer be-
cause those are the individuals respon-
sible for hiring them. So as a result,
that is with whom they have a rela-
tionship. When they go to lunch with
their client, the corporation, they are
usually going to lunch with the CEO or
the chief financial officer. When they
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get phone calls, they are usually re-
turning calls to the CEO or the chief fi-
nancial officer. The problem is that the
CEO and the chief financial officer are
not the client. Their responsibility and
the client they have to advocate for—
and which they have an ethical respon-
sibility to advocate for—is, in fact, the
corporation, not the CEO or the chief
financial officer.

One of the most critical responsibil-
ities that those lawyers have is, when
they see something occurring or about
to occur that violates the law, breaks
the law, they must act as an advocate
for the shareholders, for the company
itself, for the investors. They are there
and they can see what is happening.
They know the law and their responsi-
bility is to do something about it if
they see the law being broken or about
to be broken.

This amendment is about making
sure those lawyers, in addition to the
accountants and executives in the com-
pany, don’t violate the law and, in fact,
more importantly, ensure that the law
is being followed. For some time, the
SEC actually tried to do that in the
late 1970s and early 1980s. They brought
legal actions to enforce this basic re-
sponsibility of lawyers—the responsi-
bility to take steps to make sure cor-
porate managers didn’t break the law
and harm shareholders in the process.
If you find out that the managers are
breaking the law, you must tell them
to stop. If they won’t stop, you go to
the board of directors, which rep-
resents the shareholders, and tell them
what is going on. If they won’t act re-
sponsibly and in compliance with the
law, then you go to the board and say
something has to be done; there is a
violation of the law occurring. It is ba-
sically going up the ladder, up the
chain of command.

For years, the SEC recognized the
principle that lawyers had a legal re-
sponsibility to go up the ladder if they
saw wrongdoing occurring. But then
they stopped. One of the reasons they
stopped is because there were a lot of
protests coming from the organized
bar. With Enron and WorldCom, and all
the other corporate misconduct we
have seen, it is again clear that cor-
porate lawyers should not be left to
regulate themselves no more than ac-
countants should be left to regulate
themselves. There has been a lot of de-
bate, rhetoric, and discussion—right-
fully so—about the necessity about not
“letting the fox guard the chicken
coop.” The same is true with lawyers.
This has become clear through various
acts of misconduct. The lawyers have
involvement and responsibility, and
they also cannot be left to regulate
themselves.

In January, a bipartisan group of the
top securities lawyers and legal ethics
experts in the country wrote a letter to
Harvey Pitt telling him it was time for
the SEC to enforce the up-the-ladder
principle, as in the past. Mr. Pitt’s top
lawyer said: We are not going to do
anything. If Congress wants something
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done, Congress should act. Then I
wrote a letter to Mr. Pitt in essence
saying: We are ready to act here. Will
you help us in crafting legislation and
working out this problem?

That was 3 weeks ago. As of now, I
have not yet received a response.

The time has come for Congress to
act. This amendment acts in a very
simple way. It basically instructs the
SEC to start doing exactly what they
were doing 20 years ago, to start en-
forcing this up-the-ladder principle.

This is what the amendment says
specifically: First, the SEC shall estab-
lish rules to protect investors from un-
professional conduct by lawyers, con-
duct that violates the legal standards
of the profession.

Second, the SEC shall make one rule
in particular, and it is a simple rule
with two parts. No. 1, a lawyer with
evidence of a material violation of the
law has to report that evidence either
to the chief legal counsel or the chief
executive officer of the company. No. 2,
if the person to whom that lawyer re-
ports doesn’t respond appropriately by
remedying the violation, by doing
something that makes sure it is cured,
that lawyer has an obligation to go to
the audit committee or to the board. It
is that simple. You report the viola-
tion. If the violation isn’t addressed
properly, then you go to the board.

Three important details about this
amendment address some of the con-
cerns that I have heard voiced. First,
the way we have drafted the bill, the
duty to report applies only to evidence
of a material violation of the law. That
means no reporting is required for pid-
dling violations or violations that
don’t amount to anything. The obliga-
tion to report is triggered only by vio-
lations that are material—violations
that a reasonable investor would want
to know about. So we have been very
careful there.

Second, when the evidence is re-
ported within the company, we have
not specified how a CEO or a general
counsel should act to rectify the viola-
tion. That is because the truth is that
the appropriate response to cure the
problem will vary dramatically, de-
pending on the circumstances. If the
CEO can do a short investigation, for
example, and figure out that no viola-
tion occurred, then the obligation
stops there. But if there is a serious
violation of the law, the appropriate
response is clear: The CEO has to act
promptly to remedy the violation. If he
doesn’t, the lawyer has to go to the
board. It is that simple.

One final point. Nothing in this bill
gives anybody a right to file a private
lawsuit against anybody. The only peo-
ple who can enforce this amendment
are the people at the SEC.

They will enforce this amendment
not on behalf of any private party, but
in the name of the American people.
This is about forcing the SEC to do its
job and protect the American people.

Mr. President, I call up amendment
No. 4187 and ask for its immediate con-
sideration.
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The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from North Carolina [Mr. ED-
WARDS], for himself, Mr. ENzI, and Mr.
CORZINE, proposes an amendment numbered
4187.

Mr. EDWARDS. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To address rules of professional
responsibility for attorneys)

On page 108, line 15, insert before the end
quotation marks the following:

“(c) RULES OF PROFESSIONAL RESPONSI-
BILITY FOR ATTORNEYS.—Not later than 180
days after the date of enactment of this sec-
tion, the Commission shall establish rules, in
the public interest and for the protection of
investors, setting forth minimum standards
of professional conduct for attorneys appear-
ing and practicing before the Commission in
any way in the representation of public com-
panies, including a rule requiring an attor-
ney to report evidence of a material viola-
tion of law by the company or any agent
thereof to the chief legal counsel or the chief
executive officer of the company (or the
equivalent thereof) and, if the counsel or of-
ficer does not appropriately respond to the
evidence (adopting, as necessary, appropriate
remedial measures or sanctions with respect
to the violation), requiring the attorney to
report the evidence to the audit committee
of the board of directors or to another com-
mittee of the board of directors comprised
solely of directors not employed directly or
indirectly by the company, or to the board of
directors.

Mr. EDWARDS. I yield the floor.

Mr. GRAMM addressed the Chair.

Mr. SARBANES. Will the Senator
yield for a question?

The PRESIDING OFFICER. The Sen-
ator from Texas.

AMENDMENT NO. 4200 TO AMENDMENT NO. 4187
(Purpose: To modify attorney practices
relating to clients, and for other purposes)

Mr. GRAMM. Mr. President, on be-
half of Senator MCCONNELL, I send a
second-degree amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Texas [Mr. GRAMM], for
Mr. McCCONNELL, proposes an amendment
numbered 4200 to amendment No. 4187.

Mr. GRAMM. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.”’)

Mr. GRAMM. Mr. President, I am not
going to talk about the amendment.
Senator MCCONNELL was concerned—he
has an appointment tonight and he
wanted to be recognized, so I offered
the amendment for him. I wish to say
a few words before I yield, giving him
an opportunity to speak on behalf of
the second-degree amendment.

I wish to print in the RECORD the lead
editorial from today’s Wall Street
Journal. I would like to read the first
paragraph. I want to make it clear, 1
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am not talking about this amendment,
I am just talking about the climate we
are in. This is the lead editorial in to-
day’s Wall Street Journal:

As if investors weren’t frightened enough,
the politicians are now offering to help. That
was worth more than 180 points off the Dow
yesterday, but then stock prices aren’t the
point. Everything you’re hearing now from
Washington is aimed at winning the Novem-
ber elections, not calming financial markets.

This is an excellent editorial. One
can agree with it or not agree with it.
The point I want to make is the fol-
lowing: There is a wonderful line in a
very famous economics book, ‘‘The
Wealth of Nations,” where Adam
Smith is talking about government and
talking about problems. A line in ‘“The
Wealth of Nations” goes something
like: The economy is powerful and it
overcomes not only the illness but the
absurd prescription of the doctor that
comes from the Government.

I believe we have now put together
the makings of a good bill. We still
have differences of opinion. We still
have differences not on whether we
should set up a board, not on how
strong it should be. We agree on those
issues. We have differences about how
independent the SEC should be. We
have differences as to whether that
board ought to set audit standards and
independent standards or whether we
ought to do it by law.

As we go through the process in the
next 2 days, if the some 30 amendments
that people on my side of the aisle are
proposing to offer is any index, and as
someone once said—and I am sorry I
cannot remember his name—I have
only seen the heart of a good man, not
necessarily the heart of an evil man. I
have just seen these amendments.

I am concerned that people who are
looking at investing are going to say:
My God, it is one thing that my stock
has been battered because there were
people who did things that were wrong,
there were people who did things that
were illegal, but now I am going to be
battered by one-upmanship efforts to
show that Congress is really tough,
that Congress is tougher than the
President, the President is tougher
than the Congress, that Republicans
are tougher than Democrats, or Demo-
crats are tougher than Republicans.

I would just like to say, not that any-
body is going to be calmed by what I
say, but I would like to say, in the end,
I think we will end up with a fairly re-
sponsible bill, and I hope people who
are thinking about investing money
will take into account that this, too,
will pass; that this summer will pass;
that after all the charges are made and
the one-upmanship has occurred, in the
end, normally this process has worked
pretty well for over 200 years, and my
guess is it will work well again and we
will end up in a give-and-take in con-
ference, with the White House in-
volved, measuring each amendment in
terms of what we think will work and
what we think probably hurts more
than it helps—the absurd prescription
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of the doctor about which Adam Smith
talked.

If we do go too far in one area or we
do not go far enough in another, there
is going to be another Congress next
year and the year after and for every
year from now until the end of the
world, I hope.

Just reading this article set me
thinking about it. There are probably
people trying to decide this afternoon
what they are going to do tomorrow on
Wall Street. We have this bill passed in
the House where, if you are domiciled
outside the United States and move
your domicile, you cannot get Govern-
ment contracts. This is the era of
where, if you want to slap an account-
ant around, it is not going to do a lot
of harm. It is not fair, it is not right,
I am not for it, and I am not going to
do it, but if you want to slap business
around, this is a wonderful time to do
it.

The problem is the market is going
to open in the morning and people are
going to either buy or sell or they are
going to do both.

I ask unanimous consent to print
this lead editorial from the Wall Street
Journal in the RECORD.

There being no objection, the edi-
torial was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal]
REVIEW & OUTLOOK: THE NOVEMBER MARKETS

““Congress must now act to restore public
confidence.””—Senator Carl Levin (D., Mich.)

As if investors weren’t frightened enough,
the politicians are now offering to help. That
was worth 180 more points off the Dow yes-
terday, but then stock prices aren’t the
point. Everything you’re hearing now from
Washington is aimed at winning the Novem-
ber elections, not calming financial markets.

That includes President Bush’s much-tout-
ed Wall Street speech yesterday on ‘‘cor-
porate responsibility.”” His stern words for
CEO wrongdoers were perfectly apt, and
some of his proposals might even help. But
coming so long after the Enron scandal first
broke, and amid election season, the speech
was widely and accurately described as an
exercise in defensive politics.

Democrats immediately panned it as inad-
equate, but they’d have said that if Mr. Bush
had proposed public hangings. Their goal is
to associate Republicans with corporate
‘“‘greed,” to knock Mr. Bush’s approval rat-
ing from its war-time pedestal and develop a
campaign issue.

You can judge their sincerity by the sop to
trial lawyers that has suddenly appeared in
the ‘‘reform’ queue. For months Maryland
Democrat Paul Sarbanes has worked to form
a bipartisan coalition for accounting reform.
But now Senate Democrats are also demand-
ing that Mr. Bush sign onto expanding the
time available for plaintiff plutocrat Bill
Lerach to file shareholder suits. In other
words, what they’re really after is a Bush
veto, which they will then run against.

It’s not as if Mr. Bush is letting business
off the moral hook. He’s creating a new Jus-
tice Department task force on corporate
fraud, which as these things go will find
someone to indict. He’s also painted a bull’s-
eye on CEOs, who will now be personally and
criminally liable (and face stiff penalties) for
their companies’ financial results.

We only hope Justice keeps in mind the re-
quirement of mens rea, or criminal intent,
when it’s CEO hunting. This legal principle
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got trampled in the rush to convict Arthur
Andersen. If otherwise honest CEOs can be
indicted merely for putting their names to a
statement that turns out to be false, good
luck finding competent executives.

The brighter CEOs have also been busy
cleaning up their own act. They understand
something that politicians won’t admit,
which is that only business is truly capable
of restoring confidence in business. The New
York Stock Exchange and Goldman Sachs
chief Hank Paulson have proposed more CEO
supervision by independent directors, among
other reforms.

Just as significant, major pension funds
and large investors have begun to scrutinize
stock options and other forms of executive
compensation. This sort of due diligence too
often went missing in the ‘‘decade of greed,”
as liberals now like to call the 1990s. (Or are
we confusing our decades?)

Mr. Bush put it well yesterday: ‘I chal-
lenge every CEO in America to describe in
the company’s annual report, prominently
and in plain English, details of his or her
compensation package, including salary and
bonus and benefits. And the CEO, in that re-
port, should also explain why his or her com-
pensation package is in the best interests of
the company he serves.’” The point isn’t that
there is a moral taint to high pay but that it
has to be justified in shareholders value.

The one place we’ve thought regulatory
change might help is audit reform. Clearly
the culture of the accounting trade went
awry in the 1990s, and not only at Arthur An-
dersen. We favored Paul Volcker’s plan,
which would have restored some internal ac-
counting-firm discipline and reduced con-
flicts of interest. But the accounting lobby
resisted and now finds itself fending off much
more intrusive regulation in Congress.
Serves them right.

As a political matter, Republicans are also
paying for protecting the accountants. Bush
SEC Chairman Harvey Pitt, who once
worked for the Big Five, is now being urged
to resign by the likes of Al Gore, Tom
Daschle and John McCain. As these columns
noted long before these politicians wet their
finger to the wind, Mr. Pitt’s temptation
now will be to appease these critics by crack-
ing down too hard on too many, in a way
that further roils financial markets. A regu-
lator with more credibility usually has to
regulate less.

The investing public, fortunately, seems to
understand this. While rightly angry about
WorldCom and Enron, the public hasn’t pan-
icked even after three years of stock-market
losses. Americans know that even scarier
than a bear market in stocks is a bull mar-
ket for politicians.

Mr. GRAMM. Mr. President, I ask my
colleagues to read the editorial and
pray over it. As I say, there are some
things in it one may like, some one
may not like; one may not like any of
it, or one may like all of it.

In the next couple of days, we are
going to have a lot of proposals that
are going to be frightening to inves-
tors. I wanted to take this opportunity
tonight to tell them that—I know my
dear colleague who is sitting in the
chair as a Presiding Officer remembers
the old hymn, ‘““This is My Father’s
World.” Remember that hymn? It talks
about all these things that are hap-
pening, all these bad things that hap-
pen, but in the end it is going to be
right. I think the Lord is going to
count on us to right it. I hope it is in
good hands.

In any case, I wanted to say that as
we hear all these ideas brought up, if
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you are thinking about investing
money tomorrow or next week or next
year, do not be frightened. I think this
issue is going to move back toward a
middle course, and if we go too far—
and I hope we will not, and I am dedi-
cated to not doing more harm than
good—then we will fix it, and if in some
areas we do not go far enough, we can
come back and fix it, too.

As I said, I offered the second-degree
amendment for Senator MCCONNELL
who has an appointment and wanted to
get his amendment in. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Kentucky is recognized.

Mr. McCCONNELL. Mr. President, I
say to my friend from Texas, I have en-
joyed his wisdom over the last 18 years.
I am going to save my remarks about
how I feel about his departure until
later in the year. We have just heard
another example of the extraordinary
wisdom of the senior Senator from
Texas from which I have benefited for
18 years. I wish to tell him again how
much his service has meant not only to
his State but to our Nation.

I say to my friends from Wyoming
and North Carolina, they will be re-
lieved to know I do not intend to make
my speech on the second-degree
amendment. This is an amendment
about which I am sure the junior Sen-
ator from South Carolina is going to be
particularly enthusiastic. I say that
with tongue in cheek. I will briefly de-
scribe what it is.

This is an amendment to provide a
client’s bill of rights for clients with
Federal claims or who are in Federal
court. Fundamentally, what this cli-
ent’s bill of rights would provide is an
opportunity for an orderly and system-
atic notice from their lawyers of the
fee arrangements to which they are
subjecting themselves; in addition to
that, a bereavement rule which would
prevent the solicitation of business
within 45 days of the occurrence of the
event. That is a brief summary of what
my amendment is about. There will be
ample time for everyone to take a look
at the amendment over the evening. It
does not in any way detract from the
underlying Edwards-Enzi amendment,
which I support and commend the au-
thors for offering. I think it is right on
the mark. I would like to see these
principles expanded to a larger class of
clients so they, too, can receive ade-
quate protection.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I ask unan-
imous consent that following the pre-
vious sequence already in place, the
amendments listed in this agreement
be the next six amendments in the se-
quence, in the order listed: Carnahan
amendment regarding electronic filing;
McCain amendment regarding account-
ing treatment/stock options; Dorgan
amendment regarding bankruptcy/
disgorgement; Enzi amendment regard-
ing materiality; Schumer amendment
regarding restitution; and Murkowski
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amendment regarding the Ninth Cir-
cuit.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Several Senators addressed
Chair.

Mr. REID. Mr. President, I would say
to the Chair that I ask the Senator to
yield to me for a unanimous consent
request so the Senator from Illinois
would have the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, I want
to make a comment about the second-
degree amendment that is pending. I
want to commend my colleague, the
Senator from Kentucky.

Last night, at the close of the ses-
sion, there was an amendment offered
by the Senator from Kentucky and the
Senator from Texas. Now remember,
this bill is about corporate misconduct.
This is about corporate corruption.
Last night, they decided we ought to
expand the jurisdiction and scope of
this debate to include reforming labor
unions.

I have followed Enron, WorldCom,
and others very closely and do not re-
call ever hearing anybody say the root
cause of the problem of these corpora-
tions was labor unions. Thank good-
ness the Senate rejected that notion.

The Senator from Kentucky comes
back tonight and says, no, it is not just
labor unions, it is the fees paid to law-
yers; that is the problem. When you are
dealing with corporate corruption, it is
the fees paid to lawyers, contingency
fee contracts, and class actions.

I was stopped cold when I heard this
amendment being described to try to
understand what this has to do with
making certain that criminal mis-
conduct by corporate officers will re-
sult in time in jail. I do not get the
connection. Perhaps the Senator from
Kentucky can help me understand this.
How does the issue of attorney’s fees
relate to corporate misconduct and
corporate corruption?

I am sorry he cannot join us in this
debate to respond, but I say to my col-
leagues I am beginning to get the dis-
tinct impression that the other side of
the aisle is trying to change the sub-
ject on us. I do not think they want to
talk about wrongdoing in corporate
boardrooms and what we can do to re-
store confidence.

Yesterday, the President used the
bully pulpit and turned the bears loose
on Wall Street. Today, we had another
dip in the stock market. We had better
get honest. We had better get real. We
had better make some real changes in
the law to bring honesty in trans-
actions with major businesses if we
want to restore America’s confidence
in business dealings and bring people
back to the stock market and get this
economy back on track and give people
a chance to save for their retirement.
That is what this is all about.

Somehow or another the other side of
the aisle wants us to veer off now and
talk about attorney’s fees. I do not get

the
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the connection, and I urge my col-
leagues to take a close look at this
long amendment and try to join me in
divining what they are trying to
achieve other than to perhaps change
the subject.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized.

Mr. ENZI. Mr. President, I do rise in
support of the Edwards-Enzi-Corzine
amendment. I am disappointed there
has been a second-degree amendment
to this, on which amendment we are
working. It does not deal with the
same topic. It does not deal with the
same bill. It is going off in a different
direction. If we keep having second-de-
gree amendments throughout that go
off in other directions, we are not
going to get this bill finished and
through the process. So it would be my
hope it would be withdrawn.

I will concentrate my efforts on the
amendment I have worked on with Sen-
ator EDWARDS, Senator CORZINE, and
others. This amendment is designed to
assure that attorneys are responsible
for fully informing their corporate cli-
ent of evidence of material violations
of Federal securities law. That is what
we are talking about through the
whole accounting reform.

Over the past few months, Congress
and the public have concentrated on
the role of accountants and auditors
involved in Enron, WorldCom, Global
Crossing, and others. We have held
hearings and drafted legislation in-
tended to restore a high level of ethical
behavior to corporate America and the
accounting industry. This breach in
ethical behavior led to the problems
these companies are now experiencing.
I have to say through all of those hear-
ings, as an accountant, I felt the pro-
fession was very picked on, and the
profession deserved to be picked on—
not everybody in the profession. Again,
it is that one-half of 1 percent or one-
tenth of 1 percent who are fouling up
everything for everybody. It happens in
a lot of different professions.

As we beat up on accountants a little
bit, one of the thoughts that occurred
to me was that probably in almost
every transaction there was a lawyer
who drew up the documents involved in
that procedure. I know as to the com-
panies we looked at, that was the case.
It seemed only right there ought to be
some kind of an ethical standard put in
place for the attorneys as well. All of
the people who are involved should be
looking at a new way of doing business.

As an accountant, I have been deeply
disturbed by the action taken by some
in my profession, and as a result I have
taken a more personal interest than
others might in drafting legislation
which will ensure that accountants act
professionally and responsibly, and
which will protect the interests of cor-
porate shareholders.

Following hearings on this matter, it
has become clear that the role of attor-
neys who counseled these corporations
and their accountants must be scruti-
nized as well. Just like accountants,



July 10, 2002

these lawyers are expected to represent
the corporation in the best interests of
the shareholders. In doing so, these at-
torneys are hired to aid the corpora-
tion and its accountants in adhering to
Federal securities law.

When their counsel and advice is
sought, attorneys should have an ex-
plicit, not just an implied, duty to ad-
vise the primary officer and then, if
necessary, the auditing committee or
the board of directors of any serious
legal violation of the law by a cor-
porate agent. Currently, there is no ex-
plicit mandate requiring this standard
of conduct. It is clearly in the best in-
terest of their client to disclose this
kind of information to the board, rath-
er than just upper management.

Maybe it could be called the ‘‘smell
test.” If something smells wrong,
somebody who can do something to fix
it ought to be told.

It is important to understand the
corporate attorney’s client is the whole
corporation and its shareholders, and
not just the CEOs or some of the execu-
tives, accountants, or auditors. As a re-
sult, their ultimate duty of representa-
tion is not to the people to whom they
normally report but to the share-
holders through the board of directors.

This amendment would require the
Securities and Exchange Commission
to enact rules within 180 days to set
forth minimum standards of profes-
sional conduct and responsibility for
attorneys appearing and practicing be-
fore the Commission; not all attorneys,
just attorneys appearing and prac-
ticing before the Commission; that is,
those who are dealing with documents
that deal with companies listed by the
Securities and Exchange Commission.

This amendment instructs the Com-
mission to establish rules that require
an attorney, with evidence of material
legal violation by the corporation or
its agent, to notify the chief legal
counsel or the chief executive officer of
such evidence and the appropriate re-
sponse to correct it. If these officers do
not promptly take action in response,
the Commission is instructed to estab-
lish a rule that the attorney then has a
duty to take further appropriate ac-
tion, including notifying the audit
committee of the board of directors or
the board of directors themselves, of
such evidence and the actions of the at-
torney and others regarding this evi-
dence. It is all within the corporation.

This amendment is simple. It re-
quires the attorney to contact specific
persons who are part of the manage-
ment hierarchy and explain the prob-
lem. If that fails to correct the prob-
lem, the attorney must contact the
audit committee or the board of direc-
tors.

I am usually in the camp that be-
lieves States should regulate profes-
sionals within their jurisdiction. How-
ever, in this case, the State bars as a
whole have failed. They have provided
no specific ethical rule of conduct to
remedy this kind of situation. Even if
they do have a general rule that ap-
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plies, it often goes unenforced. Most
States also do not have the ability to
investigate attorney violations in-
volved with the complex circumstances
of audit procedures within giant cor-
porations.

Similarly, the American Bar Associa-
tion’s Model Rules of Professional Re-
sponsibility do not have mandatory
rules for professional conduct for cor-
porate practitioners which require
them to take specific action. The ABA
merely has a general rule that an at-
torney must represent the best inter-
ests of an organization and suggests a
number of ways an attorney could re-
spond, including reporting illegal con-
duct to a responsible constituent of the
organization, such as the board of di-
rectors. But this does not mandate ac-
tion.

In response to Enron and the current
environment concerning corporate in-
tegrity, on March 27 of this year the
ABA did form a task force on corporate
responsibility. But how many task
forces have been formed and accom-
plished nothing? Task forces are often
used to delay implementation of nec-
essary changes. When task forces are
used, we all know it takes years to set
up the rules. When they are estab-
lished, States may not actively enforce
them or even have the means to en-
force them.

In any event, it is my understanding
that the ABA’s task force’s prelimi-
nary recommendations are for the at-
torney to report law violations through
a chain or ladder of the corporation.
That is what, in fact, this amendment
does, first through the legal counsel or
CEO and then to the audit committee
or the board of directors.

While I almost always advocate a
State solution, in this instance I must
advocate a Federal solution. In the
past, Congress has authorized a Federal
commission to regulate the conduct of
attorneys through promulgation of
rules on attorneys practicing before
them. For example, 31 U.S.C. section
330 provides the Treasury Department
authority to regulate the practice of
attorneys appearing before the Internal
Revenue Service. Accordingly, the IRS
has promulgated rules on the conduct
of attorneys.

Under 31 CFR, part 10.21 of the IRS
regulations, each attorney who knows
the client has not complied with the
revenue laws or who has made an error
or omission on any return or document
required by the IRS shall advise the
client promptly of the fact of such non-
compliance, error, or omission. The
amendment I am supporting will give
the SEC authority to promulgate a
rule similar to the IRS rule.

In the past, the SEC has tried to im-
pose ethical conduct on attorneys. SEC
rule 2(e), previously 102(e), authorizes
the Commission to disbar or suspend
from practice before it a lawyer or
other professional who violates the se-
curities law, assists in someone else’s
violation, or otherwise engages in un-
professional conduct.
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Through this process, the SEC pre-
viously instituted proceedings under
rule 102(3) to enforce the ethical stand-
ards for the practice of Federal securi-
ties law. But it has stopped bringing
these types of actions. This amend-
ment will get the SEC back on track
and make attorneys stand up and pay
attention if they have evidence a cor-
porate agent has committed a material
legal violation.

In the wake of Enron, over forty pro-
fessors with expertise in Federal secu-
rities and ethics law, have written to
SEC Chairman Harvey Pitt asking for
some form of regulation over the prac-
tice and conduct of attorneys involved
in Federal securities law.

In their letter, they state that if sen-
ior managers will not rectify a viola-
tion, lawyers who are responsible for
the corporation’s securities compliance
work, should be required to report to
the board of directors.

As they point out, such a disclosure
obligation is still less omnerous than
that imposed on accountants under
section 10A of the 1934 Securities Ex-
change Act, which requires an auditor
to report, both to the client’s directors
and simultaneously to the SEC, and il-
legal act if management fails to take
remedial action.

The amendment I am supporting
would not require the attorneys to re-
port violations to the SEC, only to cor-
porate legal counsel or the CEO, and
ultimately, to the board of directors.

Some argue that the amendment will
cause a breach of client/attorney privi-
lege, which is ludicrous. The attorney
owes a duty to its client which is the
corporation and the shareholders. By
reporting a legal violation to manage-
ment and then the board of directors,
no breach of the privilege occurs, be-
cause it is all internal—within the cor-
poration and not to an outside party,
such as the SEC.

This amendment also does not em-
power the SEC to cause attorneys to
breach their attorney/client privilege.
Instead, as is the case now, attorneys
and clients can assert this privilege in
court.

In addition, this amendment creates
a duty of professional conduct and does
not create a right of action by third
parties. The Fourth Circuit has made
such a ruling concerning the code of
conduct applied by the IRS Rules.

The SEC has already found that at-
torneys who fail to take steps to pre-
vent their clients from violating Fed-
eral securities law are guilty of aiding
and abetting. This amendment will put
attorneys on the right course. By re-
porting violations to the board of di-
rectors, they can avoid being found
guilty of aiding and abetting their cli-
ent.

Just as I am concerned about the
conduct of accountants because that is
my profession, I would think member
attorneys would be as concerned about
the conduct of the legal profession. To
ignore the role attorneys played in
Enron, World.Com and Global Crossing
is a disservice to their profession.
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I hope you will join me in ensuring
that attorneys are required to conduct
themselves ethically and in the best in-
terests of their client when they see
evidence of a material legal violation.
They should be expressly required to
report that type of activity to upper
managers, and ultimately, to the board
of directors who represent the share-
holders.

After Enron, it is clear we need some
hard and fast rules, and not just an ar-
cane honor code rarely adhered to, so
the necessary measure of client duty is
placed into the hearts and minds of the

legal profession. Again, I am dis-
appointed there is a second-degree
amendment. This is an important

amendment and something that I
thought would be cleared by both sides.
We will deal with the rest of the proc-
ess.

I yield the floor.

The PRESIDING OFFICER (Mr.
AKAKA). The Senator from Wyoming
yields the floor.

The Senator from New Jersey.

Mr. CORZINE. Mr. President, first, I
am proud to have worked with Senator
EDWARDS and Senator ENzI on this
amendment on lawyer responsibility in
corporate practice. It is an exceptional
piece of additional effort in dealing
with corporate fraud, corporate crime,
and corporate abuse. I am very happy
to have participated with him, and I
particularly compliment Senator ED-
WARDS on bringing this important issue
to the attention of the Senate and for
making sure that we propose this
strong amendment, to ensure corporate
lawyers’ ethical responsibilities.

I, too, with the Senator from Wyo-
ming, am disappointed. We are mixing
apples and oranges when we are talking
about lawyer’s fees. This is dealing
with corporate actions of lawyers. I
don’t understand why we are trying to
move to a completely different subject
when what we are trying to deal with is
corporate responsibility. Lawyers play
a role in that as much as accountants
and management.

Again, I thank Senator ENzI for his
cooperation and leadership, not only on
this effort but with regard to the core
bill, which is going to make a big dif-
ference in the marketplace. People
talk about weakness in the market and
are fearful of what we do in Congress,
but they are really fearful of what we
will not do or what we might do in ad-
dressing some of the quite obvious
needed reforms.

We have talked a lot in the wake of
Enron and WorldCom about the respon-
sibility of accountants and corporate
managers. Rightly so, as we have seen
far too much bending of the rules,
breaking of the rules in pursuit of prof-
it, pursuit of personal gain. In their
wake, shareholders, employees, and
frankly the whole economy, has suf-
fered from the selfishness that we have
seen demonstrated by the actions of
many—the criminal actions, in some
instances.

It is not insignificant that even be-
fore this week, before there was so
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much focus on this issue, this year
there had been roughly $2 trillion
worth of damage, value lost in the
stock market, which is reflective of the
discomfort that investors across the
globe, as well as here at home, feel
about where we stand.

As a former corporate leader, I tell
you I am disgusted with many of the
actions I have seen taken by some cor-
porate managers when they betrayed
shareholders’ trust, employees’ trust,
and the public confidence in general. I
think they have basically betrayed our
whole Nation’s economy. That is why 1
have been pleased to work on this crit-
ical legislation that Senator SARBANES
has proposed regarding the accounting
industry’s corporate responsibility.

But I do not think that is enough. I
think, as Senator EDWARDS said when
he brought this to our attention, ex-
ecutives and accountants do not work
alone. In fact, in our corporate world
today—and I can verify this by my own
experiences—executives and account-
ants work day to day with lawyers.
They give them advice on almost each
and every transaction. That means
when executives and accountants have
been engaged in wrongdoing, there
have been some other folks at the
scene of the crime—and generally they
are lawyers.

This is not a new issue. The SEC had
an unambiguous view about this more
than 10, 15 years ago. More than 10
years ago Judge Stanley Sporkin,
while commenting on the criminal ac-
tions of Charles Keating, noted that
Keating had:

surrounded himself with literally
scores of accountants and lawyers to make
sure all the transactions were legal.

In a now famous refrain, Sporkin la-
mented:

Where were these professionals . .. when
these clearly improper transactions were
being consummated? . . . Where, also, were
the outside accountants and attorneys when
these transactions were being effectuated?”’

That sounds a little familiar in the
current circumstance. The bottom line
is this. Lawyers can and should play an
important role in preventing and ad-
dressing corporate fraud. Our amend-
ment seeks to ensure that. It seeks to
go back to the old way: When lawyers
know of illegal actions by a corporate
agent, they should be required to re-
port the violation to the corporation.

Let me be clear. The same as I feel
about most accountants and most busi-
ness leaders, the vast majority of law-
yers discharge their duties with integ-
rity and in an ethical manner. This is
not an effort to blame corporate law-
yers. But we cannot overlook the role
corporate lawyers, the lowest common
denominator, can play in addressing
abuses and ensuring that our markets
have integrity. We need to clarify that
corporate lawyers have a duty to the
shareholders, not just to the manage-
ment that hired them.

That is why Senator EDWARDS, Sen-
ator ENzI, and I have crafted an amend-
ment that will clarify that lawyers
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who know of wrongdoing by a corpora-
tion must report that wrongdoing to
the client so it can be corrected. The
client is more than just the person who
hired them. The lawyer’s client is the
corporation’s shareholders, not the
manager. As we have seen far too often
this year, when management is en-
gaged in fraud it harms the share-
holders. That is why we need to ensure
that lawyers who know of illegal acts
report those acts to the board of direc-
tors which represent those share-
holders. Our amendment would require
the SEC to establish rules in the public
interest and for the protection of inves-
tors, setting forth minimum standards
of professional conduct for attorneys
appearing and practicing before the
Commission. Those rules would in-
clude—shall include a requirement that
lawyers who have evidence of a viola-
tion of law would be required to go up
the ladder of corporate management
and report the violation.

It is a simple principle—very much
common sense. If a manager doesn’t re-
spond appropriately, including rem-
edying any violation, the lawyer would
then be required to report the violation
to the board of directors which rep-
resents the shareholders.

We should recognize that in some in-
stances where there may be evidence of
a violation, it may become apparent
after a more complete investigation
that there is not an actual violation.
But when lawyers are aware of a poten-
tial violation, they do have a duty to
investigate. And if they determine
there is a material violation of law—
not some small violation, some insig-
nificant rule—that violation should be
remedied by the corporation. If it is
not remedied, it is the duty of the law-
yer, under our language, to report it to
the board.

I am pleased that Senator EDWARDS
and Senator ENzI and I have been able
to craft an amendment that will firmly
establish the ethical duty of corporate
lawyers to report wrongdoing to their
client, including, if necessary, to the
board of directors that represents a
company’s shareholders.

Addressing the role of corporate law-
yers is just as important a step as it is
with accountants and with corporate
officers. If we want to truly address
this breakdown in corporate responsi-
bility, it is a critical piece of the puzzle
that cannot be overlooked. I urge my
colleagues to support this sensible
amendment.

Once again I say I am disappointed
with the McConnell amendment. I sug-
gest we move to table that, in light of
its irrelevance with respect to the un-
derlying matter.

I will withdraw that motion, and I
suggest the absence of a quorum.

Mr. REID. Will the Senator with-
hold?

Mr. SARBANES. Does the Senator
yield the floor?

The PRESIDING OFFICER. Does the
Senator withhold suggesting the ab-
sence of a quorum?
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Mr. CORZINE. Yes. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

AMENDMENT NO. 4206

Mr. MILLER. Mr. President, I ask
unanimous consent the pending amend-
ments be laid aside so I may offer an
amendment, and that there be a time
limitation of 2 minutes on my amend-
ment, with no amendments in order to
my amendment. This amendment has
been agreed to by both managers.

Mr. REID. Reserving the right to ob-
ject, and following the disposition of
this that we will return to the Edwards
amendment?

The PRESIDING OFFICER. That is
the understanding of the Chair. Is
there objection? Without objection, it
is so ordered.

Mr. MILLER. I send my amendment
to the desk.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Georgia (Mr. MILLER)
proposes an amendment numbered 4206.

Mr. MILLER. I ask unanimous con-
sent the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To express the sense of the Senate

that the chief executive officer of a cor-

poration should sign the corporation’s in-
come tax returns)

At the end add the following new title:

TITLE VIII—CORPORATE TAX RETURNS

SEC. 801. SENSE OF THE SENATE REGARDING
THE SIGNING OF CORPORATE TAX
RETURNS BY CHIEF EXECUTIVE OF-
FICERS.

It is the sense of the Senate that the Fed-
eral income tax return of a corporation
should be signed by the chief executive offi-
cer of such corporation.

Mr. MILLER. Mr. President, this
amendment is only three lines long.
Let me read them to the Senate:

It is the sense of the Senate that the Fed-
eral income tax return of a corporation shall
be signed by the chief executive officer of
such corporation.

Believe it or not, that is not in the
law right now, and it should be. The
average wage earner on his 1040 form
has to sign it. We require it of him.
That is what we should require of the
CEO of a corporation, just treat them
the same.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland, Senator SAR-
BANES.

Mr. SARBANES. I urge the adoption
of the amendment.

The PRESIDING OFFICER. Is there
further debate?

Mr. GRAMM. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

Mr. GRAMM. Mr. President, I with-
draw the request. I don’t have any
problem. It was a confusion of which
amendment.
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The PRESIDING OFFICER. Without
objection, the amendment is agreed to.

The amendment (No. 4206) was agreed
to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. REID. I move to lay that motion
on the table.

The motion to lay on the table was

agreed to.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The

clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DASCHLE. Mr. President, I an-
nounce that there will be no more roll-
call votes tonight. I hope Senators will
come to the floor and continue to par-
ticipate in the debate. But for the in-
terest of Senators and schedules, we
will have no additional rollcall votes
tonight.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SARBANES. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SARBANES. Mr. President, while
we are all waiting for further business,
I will take just a moment to speak to
the amendment that has been offered
by the very able Senator from North
Carolina. In fact, I would like to put a
couple of inquiries to the Senator, if I
might.

It is my understanding that this
amendment, which places responsi-
bility upon the lawyer for the corpora-
tion to report up the ladder, only in-
volves going up within the corporate
structure. He doesn’t go outside of the
corporate structure. So the lawyer
would first go to the chief legal officer,
or the chief executive officer, and if he
didn’t get an appropriate response, he
would go to the board of directors. Is
that correct?

Mr. EDWARDS. Mr. President, my
response to the question is the only ob-
ligation that this amendment creates
is the obligation to report to the cli-
ent, which begins with the chief legal
officer, and, if that is unsuccessful,
then to the board of the corporation.
There is no obligation to report any-
thing outside the client—the corpora-
tion.

Mr. SARBANES. I think that is an
important point. I simply asked the
question in order to stress the fact that
that is the way this amendment works.
This has been a very carefully worked
out amendment. I engaged in an ex-
change with the distinguished Senator
from North Carolina, and the Senator

The
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from Wyoming, Mr. ENZI, the cospon-
sors of this amendment. I know how
careful they have been in trying to
craft the amendment and in bringing it
here. I think they have done an abso-
lutely first-rate job in sort of focusing
the amendment, considering questions
that were raised from one source or an-
other, and adjusting it in order to meet
them.

I think the amendment they have
now put before us is an extremely well
reasoned amendment, and it ought to
command the support of the Members
of this body.

I very deeply regret that Senator
MCCONNELL has added an amendment
to the amendment. His amendment
really doesn’t address this amendment.
It doesn’t really address the subject
matter of this legislation. It is a total
diversion. Of course, I presume it will
complicate our ability to try to move
ahead as we consider amendments. It
obviously complicates the consider-
ation of the Edwards-Enzi amendment
which is now pending.

Furthermore, I understand that
under this amendment it can only be
enforced by the SEC through an admin-
istrative proceeding. Is that correct?

Mr. EDWARDS. The answer is yes.
The only way to enforce this legal re-
quirement is through an administra-
tive process.

Mr. SARBANES. That was an effort,
of course, to deal with the idea that
somehow it might bring causes of ac-
tion from outside, or somewhere else.
So it is limited to the SEC. The SEC,
as I understand it, had something like
this in place in the past. Is that cor-
rect?

Mr. EDWARDS. The answer is yes.
Years ago, the SEC had and enforced
such a regulation, which they have not
been doing for some time.

Mr. SARBANES. I further understand
that a number of professors of securi-
ties regulations and professional ethics
are, in fact, supportive of this proposal.
I think at an earlier time they wrote to
the SEC urging the SEC itself to put
some provision such as this into place.
Is that correct?

Mr. EDWARDS. The Senator is cor-
rect. There is a large group of distin-
guished securities lawyers and legal
ethics lawyers who have written the
SEC suggesting exactly what the Sen-
ator said—that it become part of the
regulations and part of the law.

Mr. SARBANES. This amendment
really, in effect, parallels or follows
those recommendations—at least in
substantial respect—as I understand it.

Mr. EDWARDS. That is correct.

Mr. SARBANES. Again, that letter
which I have had the chance to review,
and also the signatories to it—some 40
or so distinguished professors of securi-
ties regulations or professors of profes-
sional ethics at the law schools—is also
a very carefully reasoned proposal. The
one they submitted to the SEC is the
one the Senator from North Carolina
has tracked in his amendment.

I thank both Senator EDWARDS and
Senator ENzI for their very careful
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work. And I very much hope at the ap-
propriate time we will be able to adopt
this amendment and include it in this
legislation. I think it makes an impor-
tant contribution.

Mr. President, I yield the floor. I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Mr. President, I ask
unanimous consent at this time that I
be called upon to offer an amendment;
that the amendment be debated to-
night—it is the amendment on SEC en-
forcement—and that when the debate
is completed tonight and when we re-
cess until the morning, that when the
morning arrives, we would then return
immediately to the Edwards under-
lying amendment and the McConnell
second-degree amendment thereto.

The reason I make this unanimous
consent proposal tonight is that there
are a lot of relevant amendments
which are waiting in line, which are
important amendments, which have a
lot of support, I believe, on a bipartisan
basis in this body that ought to be con-
sidered prior to cloture or else; because
they may not be technically germane,
they would be precluded if cloture is
invoked.

I have a number of amendments on
the list. I think we should move this
train forward tonight, utilize the time
this evening to move this process for-
ward so as many of these amendments
as possible can be considered before
cloture. I make that unanimous con-
sent proposal at this time.

The PRESIDING OFFICER. Is there
objection?

The Senator from Texas.

Mr. GRAMM. Mr. President, reserv-
ing the right to object, let me say that
we have a lot of people who want to
offer amendments. I have on my side
some 30 amendments. We had better
follow the regular order. Let me say
that I would intend, once we have dis-
posed of this unanimous consent re-
quest, to ask that all further amend-
ments be germane to the bill and that
at noon tomorrow we proceed to third
reading. But I object to the unanimous
consent request.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Nevada.

Mr. REID. Mr. President, I ask unan-
imous consent that at 10:30 tomorrow
morning, Thursday, July 11, the Senate
resume consideration of S. 2673 and
that the time until 12 noon be divided
as follows: The first 45 minutes under
the control of Senator BYRD; the re-
maining 45 minutes under the control
of Senator MCCONNELL or his designee;
that at 12 noon Senator ENZI be recog-
nized to make a motion to table the
McConnell second-degree amendment
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No. 4200, with no intervening amend-
ment in order prior to disposition of
the McConnell amendment.

That is not part of this agreement.
For the information of Senators, we
would have an hour, beginning at 9:30,
for morning business for both sides,
equally divided.

Mr. LEVIN. Mr. President, reserving
the right to object.

Mr. GRAMM. Mr. President, I think
this is a perfectly reasonable unani-
mous consent request, and I do not ob-
ject.

Mr. LEVIN. Reserving the right to
object, Mr. President, I have two ques-
tions relative to this unanimous con-
sent request. The first question is,
Does this then mean we would move to
the disposition of the Edwards amend-
ment?

Mr. REID. Mr. President, that is my
hope. One of the reasons we want to
dispose of the second-degree amend-
ment—Senator ENzI, who has worked
with you and others on the underlying
amendment, is going to move to table.
We hope we can move to the Edwards
amendment.

The Senator from Texas, Mr. GRAMM,
has told us he wants to study this to-
night and he will give us word on it to-
morrow. I think it has been debated
quite sufficiently. It appears to me the
Edwards amendment is reasonable. I
think in the dialog he answered all the
questions of the Senator from Texas. I
have no problem if the Senator wants
to spend the night looking it over
more.

Mr. LEVIN. My second question
under the reservation is this: This does
not then change the order that has
been previously listed for amendments
under the earlier UC request; is that
correct?

Mr. REID. That is correct. We have a
number of amendments queued up.
Senator EDWARDS has been here all
day, for example. The Senator from
Michigan has been here a long time
today. We hope we can move through
some of these tomorrow.

As the Senator knows, there is an-
ticipation tonight that a cloture mo-
tion will be filed on this bill. The ma-
jority leader has told everyone that we
have only 3 weeks remaining in this
little session before the August recess.
We would like to do prescription drugs.
We are going to move, we hope, to the
MILCON appropriations bill in the next
day or so. We have homeland security
we have to do. There is so much to do
and a limited amount of time in which
to do it.

Mr. LEVIN. Further reserving the
right to object, Mr. President, I will
simply add the following because there
are relatively few hours between now
and a vote on cloture, assuming that
cloture motion is filed. I think we
should fully utilize that time to con-
sider relevant amendments. What my
great fear is—which is being reinforced
tonight—is that the time is going to be
filled not by relevant amendments but
in other ways which would preclude the
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consideration of relevant amendments
in the event cloture is adopted. That is
a major concern I have. I don’t know if
other people waiting in line with
amendments that are relevant amend-
ments have the same concern, but I
hope and believe they do.

I hope it will be possible for relevant
amendments to be considered, if not to-
night, then tomorrow, and that the
time be fully utilized; otherwise, it
would simply preclude important rel-
evant amendments that are waiting in
line.

Mr. REID. Mr. President, the Senator
also speaks for others. We have had,
over the last several months, problems
getting legislation up the way we used
to do it here. It is difficult when we
have obstacles that are brought up. It
does not allow us to proceed in the nor-
mal fashion. I hope the Senator will
allow the agreement to go forward.

The PRESIDING OFFICER (Ms.
CANTWELL). The Senator from Texas.

Mr. GRAMM. Madam President, I am
told one of my colleagues is coming
down to object to this unanimous con-
sent request. I have to suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I renew my unanimous
consent request.

The PRESIDING OFFICER. Is there
objection?

Mr. GRAMM. Madam President, the
reservations of the Senator from
Michigan have no impact on this unan-
imous consent request? That is a par-
liamentary inquiry. The reservations
expressed by the Senator Michigan
have no impact on the unanimous con-
sent request as it is written?

The PRESIDING OFFICER. That is
correct.

Mr. GRAMM. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Nevada.

Mr. REID. Madam President, I appre-
ciate very much the work of the man-
agers of this bill. This is very impor-
tant legislation. I was advised by the
chairman of the committee just a few
minutes ago the stock market dropped
again today almost 300 points. We need
to do something to reestablish credi-
bility and to reestablish the confidence
of the American people in corporate
America. This legislation goes a long
way toward that end. I hope there will
be cooperation tomorrow so that some
of these relevant amendments can be
offered.

I hope everyone understands the im-
portance of this legislation. I am con-
fident they do. I appreciate the ability
to work this out so we can at least
move forward tomorrow to the extent
we do in this unanimous consent agree-
ment.
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The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Madam President, let
me just outline, if I may, where I see
we are in the process. Tonight, a clo-
ture motion is going to be filed. To-
morrow we are going to have a series of
amendments. As everybody Kknows,
when cloture is invoked, the relevant
test is germaneness, not relevance, not
significance, not the feeling of a Mem-
ber that their amendment is important
or more important than any other
Member. The test is germaneness.

Anybody who has ever been involved
in a situation where we move toward
cloture understands that once we are
on that track, unless amendments are
relatively acceptable on a broad basis
to all parties involved, knowing that
the amendment is sheared off at the
hour of cloture, that amendment in all
probability—let me state it more pre-
cisely—that amendment is not going to
be adopted.

We can do this in one of two ways,
and either way works perfectly with
me. We can either try for the non-
germane amendments—if your amend-
ment is germane, you are solid, you
can offer it now, you can offer it later,
and you are going to get a vote on it.
But if your amendment is not germane,
I suggest we try to get our staffs to-
gether and see if something can be
worked out where if part of the amend-
ment or all of the amendment or the
amendment and something else is non-
controversial, it could be adopted.

At the end of the day, we will all be
happier if we do that. If we spend all of
tomorrow butting heads knowing what
the final outcome is going to be, the
net result is we are just going to have
unhappiness and no good will come out
of it.

I say to anyone who has a non-
germane amendment, in the end, to
have that amendment adopted it is
going to have to be generally supported
because, obviously, any Member is
going to be able to prevent it from
being voted on. It is going to get
sheared off at cloture.

I have a list of amendments, most of
which have absolutely nothing to do
with this bill. I have amendments on
bankruptcey. I have amendments on the
Ninth Circuit Court of Appeals. I have
amendments on pensions. I have
amendments on tax policy. I have nu-
merous amendments on stock options.

I submit to all these people who want
to offer amendments that what we
ought to do if we are going to try to
get something done is to have them
have their staff sit down with staff on
both sides of the aisle and say: Is there
anything in here that might be gen-
erally agreed to, and if that is the case,
we could move in that direction.

Finally, let me say we have in place
a unanimous consent agreement about
how we are going to proceed tomorrow
morning, and I ask the Democratic
floor leader, if I can, given that we
have a unanimous consent agreement
in place for the morning, can we simply
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have the floor open for the purpose of
debate only tonight so that those of us
who are going to be here all day tomor-
row, as we were all day today, can go
home?

Mr. REID. I say to my friend, there
are some things we have to do, such as
filing cloture, and if that situation of
debate only is in effect, we could not do
that.

Mr. GRAMM. With what now?

Mr. REID. If there is debate only, we
could not file the cloture motion.

Mr. GRAMM. If you can just tell us,
if we can have an agreement—the Sen-
ator can amend it. All I am saying is,
if people want to stay and debate any
pending amendment or talk about
whatever they want to talk about, that
is fine. It seems to me if we are
through with all of our business except
debate, we could let people who have
debated enough go home.

Mr. REID. The leader has stated
there will be no more rollcall votes to-
night. I hope if one wants to talk about
the bill, they will do that, but I do not
think we need a UC to accomplish that.

Mr. GRAMM. If the Senator will
yield, what about a unanimous consent
request, except to file a cloture mo-
tion, that there will be debate only to-
night? That way we do not have a prob-
lem of potentially someone asking
unanimous consent for something.

Mr. REID. My personal feeling is I
have no problem with that. I have to
check with staff to make sure I am not
missing anything, but I want to make
sure the Senator from North Carolina
is protected.

Mr. EDWARDS. Will the Senator
from Texas yield, if he has the floor?

Mr. GRAMM. If I do I yield to him.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

AMENDMENT NO. 4187, AS MODIFIED

Mr. EDWARDS. Madam President, I
have a modification to my amendment
at the desk.

The PRESIDING OFFICER. The
amendment is so modified.

The amendment, as modified, is as
follows:

On page 108, line 15, insert before the end
quotation marks the following:

“(c) RULES OF PROFESSIONAL RESPONSI-
BILITY FOR ATTORNEYS.—Not later than 180
days after the date of enactment of this sec-
tion, the Commission shall establish rules, in
the public interest and for the protection of
investors, setting forth minimum standards
of professional conduct for attorneys appear-
ing and practicing before the Commission in
any way in the representation of public com-
panies, including a rule requiring an attor-
ney to report evidence of a material viola-
tion of securities law or breach of fiduciary
duty or similar violation by the company or
any agent thereof to the chief legal counsel
or the chief executive officer of the company
(or the equivalent thereof) and, if the coun-
sel or officer does not appropriately respond
to the evidence (adopting, as necessary, ap-
propriate remedial measures or sanctions
with respect to the violation), requiring the
attorney to report the evidence to the audit
committee of the board of directors or to an-
other committee of the board of directors
comprised solely of directors not employed
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directly or indirectly by the company, or to
the board of directors.

Mr. EDWARDS. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

CLOTURE MOTION

Mr. REID. Madam President, I send a
cloture motion to the desk.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close the debate on Cal-
endar No. 442, S. 2673, the Public Company
Accounting Reform and Investor Protection
Act of 2002:

Jon Corzine, Deborah Stabenow, Paul
Wellstone, Ron Wyden, Daniel Akaka,
Barbara Boxer, Charles Schumer,
Byron Dorgan, Harry Reid, Paul Sar-
banes, Daniel Inouye, John Edwards,
Barbara Mikulski, Thomas Carper,
Jack Reed, Tim Johnson.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Madam President,
before the Senator from Texas departs,
I wish to add an observation to the
comments he made before about how to
proceed.

There are a number of amendments.
The definition of germaneness, once
cloture has been invoked, is very nar-
row. There are amendments that Mem-
bers have which in the normal termi-
nology would be regarded as germane
and are certainly relevant. It seems to
me an effort should be made to address
those amendments as well as ones that
are perceived to be germane in the very
narrow sense.

There is another category of amend-
ments that I am not very sympathetic
to, and those are ones that have really
nothing to do with this bill. The sec-
ond-degree amendment offered by the
Senator from Kentucky that is now
pending, in my judgment, is an exam-
ple of that. We probably ought to move
very quickly to table those kinds of
amendments when they come up so we
have an opportunity for colleagues who
have amendments that are really rel-
evant to this legislation to bring them
up and to have them considered.

Mr. GRAMM. Will the Senator yield?

Mr. SARBANES. Yes.

Mr. GRAMM. I think we have a fairly
broad consensus that is the direction in
which we should go. The fact that we
are getting ready to have cloture
should not prevent us from adopting
amendments where there is support
and where there is a collective judg-
ment that the amendment is relevant.
The plain truth is that anyone knowing
that cloture was coming could have
held up the President’s amendment
which added criminal sanctions. Any
Member of the Senate could have pre-
vented that from being voted on know-
ing that it was nongermane, but no-
body did that because there was a gen-
eral base of support for it.
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All T was saying was that every Mem-
ber of the Senate knows the germane-
ness rule and everybody knows that,
come whenever we invoke cloture, any
amendment that is nongermane is
going to fall. Then what is going to
happen is, unless there is some con-
sensus for the amendment, it is simply
going to be delayed until it is cut off.

If what the Senator is saying is that
if an amendment is relevant, if it
would improve the bill, if it is not
highly controversial, we ought to take
it, I agree with that. Looking down my
amendment list, there are not a lot of
such amendments, but the ones that
are there, if people want to bring them
up, I am not going to oppose an amend-
ment simply because it is not germane.

Mr. SARBANES. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Madam President, I ask
unanimous consent that the previously
agreed to Daschle for Biden amend-
ment, No. 4186, as modified, be inserted
in the appropriate place in the bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
MORNING BUSINESS

Mr. BINGAMAN. Madam President, I
ask unanimous consent that the Sen-
ate now proceed to a period for morn-
ing business, with Senators permitted
to speak for up to 5 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Mexico.

———

HONORING THE LIFE OF JOHN
WIRTH

Mr. BINGAMAN. Madam President, I
rise to give a few comments about a
good friend of mine, John Wirth. On
June 20, 2 weeks ago, the life of John
Wirth, a great American and a citizen
of my State of New Mexico, ended way
too soon. His death brings deep sadness
to his family, to his friends, and indeed
to all of us who knew him and knew his
important life’s work.

John was an internationally ac-
claimed scholar in the history of Latin
America. He taught at Stanford Uni-
versity for many years. His vision was
for a more integrated world and for a
Western Hemisphere in which countries
work together for the common good of
all. Many of his efforts were personal,
and many of his efforts he pursued
through the good works of the North
American Institute.

Several weeks ago, I heard former
President Clinton describe the current
circumstances that we confront in the
world as a struggle between the forces
of integration and harmony on the one
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side and the forces of disintegration
and chaos on the other. Throughout his
entire life, John Wirth was a leader in
that struggle for world integration and
harmony. He sought to understand the
world in his travels and in his studies.
He sought to explain it through his
teaching and through his writing. He
applied his very fine mind and good
heart to every situation, every prob-
lem, and the result was one in which
everyone could have confidence be-
cause of the judgment and thought he
used.

His vision, his commitment, his
strengthen of character, and bedrock
decency as a human being served his
mission well. The world and all of us
who knew him are poorer because of
his death, but certainly richer because
of his life. Our sympathy goes out to
his wife Nancy, to their children, and
to all of the Wirth family.

I ask unanimous consent that imme-
diately following my remarks, the re-
marks of former Senator Tim Wirth,
which were delivered at his brother’s
memorial service in Santa Fe, be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JOHN DAVIS WIRTH—REMEMBRANCES OF MY

BROTHER
(By Tim Wirth)

Thank you for being here, for coming this
morning to help us—John’s family—and to
help each other—John’s friends and col-
leagues and neighbors—his extended fam-
ily—as we try to soften the shock and the
sorrow of his death.

In recent years it has become customary to
speak of funeral services as celebrations of
life.

And there was much in John’s life to cele-
brate, much of his life that we will hold and
cherish in our lives for a very long time to
come.

But this morning I grieve not just because
the was my older, much-loved brother, but
because he was an exceptional man, a percep-
tive scholar and teacher and thinker, a vi-
sionary, quietly passionate, civic activist,
and a devoted husband, proud father, and
loving grandfather.

John saw himself and all of us as citizens
not just of the Southwest, not just of the
United States, but of a diverse, unique com-
munity as big as a continent—as citizens of
North America where he saw a future of re-
gional collaboration, a model for the world.

He was working toward that future when
he died. I think he had a very big book in
mind, a capstone of an extraordinarily influ-
ential career.

I grieve that he did not live to see the next
stages in the process to which he had dedi-
cated so much imagination and energy.

I grieve for a life cut off far too early.

In what was supposedly the beginning of
retirement, he was actually entering what
were becoming his most productive and cre-
ative professional years.

We cannot know what he have lost. We can
be sure our loss is beyond measuring.

I grieve for John’s three sons, Peter the
community leader; Timothy the conserva-
tionist; and Nicholas like his father and
grandfather, also a teacher of history. Each
in his own way reflects his father’s deep pub-
lic service commitment. He was so proud of
all of you, the choices you have made in your
lives, the women you were fortunate to
marry, the men you have become.
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Most of all, I grieve for his grandchildren—
for Alex and Elena and Charlotte and Zoe
and for their brothers and sisters who have
not yet entered the world that John has left.
He had so much to give you—his love, his
steady hand, his example.

He loved the times he did have to share
with you—as he had loved earlier times with
Peter, Tim and Nicholas. He knew how to
share the many joys he took from life, and
the many gifts he brought to living.

From your grandfather you already have a
wonderful, special inheritance. Part of it is
the joy he took in study and in the quest for
excellence.

Your grandfather valued hard work and
discipline, and he was tough on himself, be-
cause being tough brought out the best in
him—his four, first-rate books of Brazilian
history, and the eight other volumes he co-
authored or edited.

His focus, energy and discipline earned him
many proud accomplishments, including
being named Gildred Professor of Latin
American studies at Stanford, and winning
the prestigious Bancroft prize for excellence
in history. Those qualities—focus, hard
work, and discipline—will bring out the best
in you when you take his example as your
guide.

Remember, too, the joy he took in fine
writing—his own and others’; the joy he
gained from music; his utter delight in the
first run of a new ski season; and the days he
spent matching wits with the wily trout.

I hope you will share and carry forward his
passion for nature and the outdoors, which
will translate for you, as it did for him, into
care for the beauty of our planet and for the
danger that face our fragile environment.

Of all the gifts he had and all the gifts he
would have wanted to share with you as you
grow up with his memory but without his
presence, his enormous curiosity is the high-
est of his legacies.

John always had to know why things
worked, and how they connected.

His curiosity was not idle. It drove him, all
through life, to look deeply into any ques-
tion that animated him and to pry out the
reasons behind history and to sort out the
connections between past and future. And
while it drove him, John’s curiosity often
drove his family crazy—his stubbornness,
sometimes misplaced enthusiasms—all curi-
ous, too!

John had discovered himself as a historian
when he was an undergraduate at Harvard,
and then from teaching history at Putney.
He originally planned to make Asian studies
his specialty, and he decided to come back to
the west—to Stanford—to become a scholar
of the far east.

However, the spring vacation of his last
year in Vermont (before his first class in
Palo Alto), he and Nancy took a vacation to
Brazil, to stay with some of Nancy’s family.
This proved to be a voyage of discovery, and
it changed the course of his life.

John became a modern explorer, not a con-
quistador hunting for El Dorado, but an in-
vestigator intrigued by a vibrant, complex
culture and a land and people as full of possi-
bility as his own country.

His scholarship evolved, from Brazilian
history, to comparative studies within Brazil
to regional economic studies in South Amer-
ica to trying to understand why some coun-
tries develop, and others don’t. As Susan
Herter has told us, he ended up studying
North America—Mexico, Canada, and the
U.S.—and became the most distinguished
continental scholar.

His last book analyzed transborder envi-
ronmental problems, especially air pollution.
In showing that cooperation could work,
John used one central story—how the U.S.
and Mexico had worked to clean up two cop-
per smelters on each side of the Rio Grande.
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He took pleasure in the irony that, 60 years
earlier, our grandfather had managed the
huge open pit copper mine in Morenci, Ari-
zona, that had fed those two same smelters.

Beyond love and scholarship and his wide-
ranging, enthusiastic curiosity, John was
driven all his life by a gnawing desire to re-
connect with the life that had been shattered
for him during a short six months in 1943
when he was only six years old.

In that period, illness took our father, the
Manhattan project took our home in Los Al-
amos, and, when we had to move away, the
army took John’s beloved collie, Tor, to
serve in the war effort.

Separately, those were terrible losses for a
child to suffer. They drove him and through-
out his life as he has worked to try to under-
stand, to put the pieces back together.

Only two days ago I found a short piece
that John had written about the weight of
those early years—one including even the
loss of his birthplace, Dawson, New Mexico
(in 1936, when John was born, Dawson was a
vibrant coal mining community, now it is a
ghost town.)

Writing about his childhood, he said,
“Thus, by age 8, I had already developed a
keen sense of life’s contingencies. Displaced
by the war, single parented, and with a birth
certificate from nowhere, I felt the pull and
the need for historical explanation.”

John’s ‘“‘pull and need’’ were scholarly.

But his curiosity fed a steadily expanding
drive to apply his knowledge, and to stimu-
late inquiry by others, beyond the lecture
hall, beyond the campus and into the messy
realities of public policy.

His curiosity led him to see, for instance,
the connections between environmental his-
tory, which he taught with his heart as well
as his intellect, and the immediate pressures
on the environment of the Southwest—which
he worked to alleviate.

Curiosity also fired his perception of our
continent as a single region—well before
most policymakers even thought of it as a
single market.

His thirst to make sense of history fed his
skill as a teacher and his vision as a citizen.

If you, as his grandchildren, take some
measure of his curiosity out the door with
you every day, your lives will surely have
the richness and satisfaction that his had.

His last, great gift to you is actually one
he inherited, lost and regained.

It is his sense of this place to which he so
deeply belonged, to the Southwest, to New
Mexico, to Santa Fe.

His mind traveled far and wide, but his
heart was always here. Born in New Mexico,
John spent much of his childhood in Colo-
rado.

For education he went east. He started his
school years in New England as a scholarship
student at Putney School to which he re-
turned as a teacher, then a trustee, father of
three Putney students, and then chairman of
the board. The help he got from Putney, and
the help he in turn gave to make it an even
better school, became a major part of his
life.

But one other school, a school that no
longer exists, was probably even more impor-
tant to him. It was called the Los Alamos
Ranch School. Our father, Cecil Wirth,
taught there.

As Bill Carson has reminded us, John’s ear-
liest memories were of that oasis on the edge
of the beautiful New Mexico desert. His last
book, which will be published this fall by the
University of New Mexico Press, is a history
of this school.

When some day you read it, you will find
your grandfather in its pages. When his
childhood ended, your grandfather was
younger than Alex is today. Loss upon loss
sent him out to find why the world worked
the way it did and how to fit it all together.
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In that world, in fact in this church, 42
years ago last week, he married your grand-
mother. She gave him a wonderful, warm,
sustaining love that helped him search, filled
so many vacuums, and was his partner in
every way. Nancy molded and softened the
man whose death we mourn today.

So, as we grieve, we thank John too for his
strong will, exemplary focus and vision, for
his energy and legendary enthusiasms, and
for his optimism.

He gave us much and left his own legacy,
broad and deep.

Thank You.

Mr. BINGAMAN. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEVIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

THE NEED TO ENACT ACCOUNTING
AND CORPORATE REFORMS

Mr. LEVIN. Madam President, this
week we will hopefully act with
strength and unity to help bring con-
fidence back to the investing public.
The last 18 months have shaken the
foundation of the public’s belief in the
accuracy of the financial statements of
our major U.S. corporations, beginning
with the precipitous fall of Enron last
yvear. The Public Company Accounting
Reform and Investor Protection Act
sponsored by Senator SARBANES and re-
ported last month by the Banking
Committee, will make significant
headway in restoring the needed con-
fidence in our financial markets, and I
strongly support it. Senator SARBANES
and the supporters of this bill on the
Banking Committee have shown vision
and leadership in tackling the tough
issues of corporate and auditor mis-
conduct, and the Congress needs to
enact this legislation as quickly as pos-
sible.

On Monday, July 8, in my role as
chairman of the Permanent Sub-
committee on Investigations, I re-
leased an official Subcommittee report
on the role of the Board of Directors in
Enron’s collapse. This bipartisan re-
port found that much of what was
wrong with Enron—from its use of high
risk accounting, extensive undisclosed
off-the-books activity, conflict of in-
terest transactions and excessive exec-
utive compensation—was not hidden
from the company’s directors but was
known and permitted to happen. The
report also found that Enron board
members refused to admit any
missteps, mistakes, or responsibility
for the company’s demise. The refusal
of the Board to accept any share of
blame for Enron’s fall is emblematic of
a broader failure in Corporate America
to acknowledge the ongoing, wide-
spread problems with misleading ac-
counting, weak corporate governance,
conflicts of interest, and excessive ex-
ecutive compensation. Corporate mis-
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conduct is not only fueling a loss in in-
vestors confidence, but also threatens
to derail the recovery of the American
economy.

The plain truth is that the system of
checks and balances in the market-
place designed to prevent, expose, and
punish corporate misconduct is broken
and needs to be repaired. Action is
critically needed on a number of fronts
to restore these checks and balances.

American business success is a vital
part of the American dream. That
dream is that any person in this coun-
try who works hard, saves, and invests
can be a financial success. If that per-
son sets up a company, that company’s
success can be magnified through our
capitalist system which allows other
investors to buy company stock, invest
in the company’s future, and share in
the company’s financial rewards.

The American stock market is part
of that American dream. In recent
years it has been the biggest and most
successful stock market in the world,
an engine of growth and prosperity. It
has not only brought capital to a com-
pany so they can set up new businesses
and employ more people, it has brought
financial rewards to individual inves-
tors who put their money in the mar-
ket.

Over the years, the Government has
developed checks and balances on the
marketplace to put cops on the beat to
try to make sure that people who are
using other investors’ money play by
the rules. That is why we have the Se-
curities and Exchange Commission, the
Commodity Futures Trading Commis-
sion, and banking regulators. That is
why we have rules requiring publicly
traded companies to issue financial
statements and why we have account-
ing standards to make those financial
statements understandable and honest.
That is why we require companies to
submit their books to auditors and why
auditors certify whether the financial
statements fairly present the com-
pany’s financial activity.

Today we are in the middle of an-
other ugly episode. In the aftermath of
the go-go 1990s where American busi-
ness grew at breakneck strength, the
famed high-tech bubble inflated stock
prices and the stock market got tagged
with the strange new phrase ‘‘irra-
tional exuberance.” Company after
company, especially in the high-tech
sector, announced profits that in-
creased by huge percentages year after
year. Mergers and acquisitions pro-
liferated, and corporate fees went
through the roof. Executive pay sky-
rocketed. The highest paid executives
made as much as $700 million in a sin-
gle year. By 2000, average CEO pay at
the top 350 publicly traded companies
topped $13 million per executive CEO,
while the workplace pay gap deepened.
In 1989, CEO pay was 100 times the av-
erage worker pay. By the year 2000, it
was 500 times.

Some pointed to this alleged pros-
perity during the 1990s as a justifica-
tion for deregulating business, weak-
ening regulators, and making it harder
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to seek corporate insiders and advisers.
But now we are learning that some por-
tion of the success and profits claimed
by the companies during the 1990s—we
still don’t know how much—were based
on corporate misconduct.

Lies about income and profits, hidden
debt, improper insider trading, tax eva-
sion, conflicts of interest—the list of
recent corporate malfeasance is an al-
phabet of woe.

Adelphia Communications. This is a
publicly traded company, but the com-
pany founders, the Rigas family, are
accused of using the company treasury
as if it were the family piggy bank. The
allegation is that the family borrowed
from the company over $2 billion—yes,
billion—and has yet to pay it back. The
company recently declared bankruptcy
under Chapter 11.

Dynegy. This high tech energy firm
is under SEC investigation for possibly
inflated earnings and hidden debt. The
questions include how it valued its en-
ergy derivatives, whether it booked
imaginary income from capacity swaps
with other companies, and whether it
manipulated the California energy
market. Senior executives, including
CEO Chuck Watson, have recently been
forced out.

Enron. This high tech company epit-
omizes much of the corporate mis-
conduct hurting American business
today, from deceptive financial state-
ments to excessive executive pay. Its
executives, directors, auditors and law-
yers all failed to prevent the abuses,
and many profited from them.

Global Crossing. This is another high
tech corporate failure with outrageous
facts. Less than 5 years old, Global
Crossing was founded in 1997 by Chair-
man of the Board Gary Winnick. In
1998, the company went public, touting
its plans to establish a worldwide fiber
optic network. Global Crossing gave
Mr. Winnick millions of dollars in pay,
plus millions more in stock and stock
options. In the 4 years the company
traded on the stock market. Mr.
Winnick cashed in company stock for
more than $735 million. Other company
insiders sold almost $4 billion in com-
pany stock. Then questions began to
arise about inflated earnings, related
party transactions, insider dealing, and
board of director conflicts. In January
2002, the company suddenly declared
bankruptcy. The company’s share-
holders and creditors have lost almost
everything, while corporate insiders
have so far walked away with their bil-
lions intact.

Halliburton. The question here is
whether this construction company im-
properly booked income from contract
cost overruns on construction jobs, be-
fore the company actually received the
income. The company is under SEC in-
vestigation.

IBM. This all-American company,
once a model of American know-how
and can-do, has recently acknowledged
misreporting about $6 billion in rev-
enue and restated its earnings by more
than $2 billion. Another high tech dis-
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aster for investors and American busi-
ness.

ImClone. ImClone’s CEO, Samuel
Waksal, has been indicted for insider
trading. The company produced a new
drug whose effectiveness is still in
question and whose developer, Dr. John
Mendelsohn, was not only an ImClone
board member but also the President of
M.D. Andersen Cancer Center in Texas.
Dr. Mendelsohn arranged for the Cen-
ter to conduct tests on the drug with-
out telling patients that the Center’s
President had a direct economic inter-
est in the drug’s success. Dr.
Mendelsohn was also a board member
at Enron.

Kmart. This once successful com-
pany, headquartered in my home state
of Michigan, is now bankrupt and
under scrutiny by the SEC for possible
accounting fraud. The pain of the em-
ployees who lost their jobs and the in-
vestors who lost their savings is ongo-
ing, not only in Michigan but across
the country.

Merrill Lynch. Once a highly re-
spected investment advisor, this com-
pany has become a poster child for fi-
nancial advisors who mislead their in-
vestors, telling them to buy the stock
of companies the advisers privately
think are losers. Merrill Lynch re-
cently paid $100 million and agreed to
change how its financial analysts and
investment bankers operate to settle a
suit filed by New York Attorney Gen-
eral Elliot Spitzer.

Qwest Communications. This is an-
other high tech company under SEC in-
vestigation. Questions include whether
it inflated revenues for 2000 and 2001
due to capacity swaps and equipment
sales. Qwest’s CEO Joe Nacchio, made
$232 million in stock options in 3 years
before the stock price dropped, leaving
investors high and dry. Its Chairman
Philip Anschutz made $1.9 billion.

Rite Aid. Last month, three former
top executives of Rite Aid Corporation,
a nationwide drugstore chain, were in-
dicted for an illegal accounting scheme
that briefly—until WorldCom—quali-
fied as the largest corporate earnings
restatement in U.S. business history.
The restatement involved $1.6 billion.
The indictment alleges that the com-
pany used brazen accounting gimmicks
to overstate its earnings during the
late 1990s, and when investigators came
after them, made false statements and
obstructed justice.

Stanley Works. This company is a
leading example of U.S. corporations
that have pretended to move their
headquarters to Bermuda to avoid pay-
ing U.S. taxes. It joins a growing num-
ber of companies that want to go on
enjoying US banks, US laws, and US
workers, but do not want to pay their
fair share of the costs that make this
country work from the costs of public
education, to police and the courts, to
environmental protection laws. To me,
these companies are not just mini-
mizing their taxes, they are demeaning
their citizenship. They are taking ad-
vantage of this country by enjoying its
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fruits without giving anything back.
No company ought to be allowed to get
away with this fiction and throw their
tax burden on the backs of other US
taxpayers.

Tyco International. Last month, the
CEO of Tyco, Dennis Kozlowski, was
indicted in New York for failing to pay
sales tax due on millions of dollars of
artwork. The allegation is that Mr.
Kozlowski shipped empty boxes to New
Hampshire in a scam to show that $13
million worth of artwork was sent out
of state and exempt from sales tax
when, in fact, the artwork never left
New York. This is a millionaire, many
times over, who could have easily af-
forded the tax bill but engaged in a
sham to avoid paying it. The question
is whether he ran his company the
same way he ran his own affairs.

Tyco is one of those companies that
has allegedly moved its headquarters
to Bermuda. It has numerous offshore
subsidiaries, including more than 150 in
Barbados, the Cayman Islands and Jer-
sey. The company’s U.S. tax payments
have apparently dropped dramatically.
Allegations of corporate misconduct by
insiders have also emerged. There was
a $20 million payment made to one of
the company’s directors and another
$35 million in compensation and loans
paid to the company’s former legal
counsel. That’s $65 million paid to two
corporate insiders, allegedly without
the knowledge of the Board of Direc-
tors. Added to that is an ongoing SEC
investigation allegedly examining
whether a Tyco subsidiary paid bribes
to win a contract in Venezuela.

WorldCom. WorldCom is the latest in
this list of corporate embarrassments.
It built a glowing earnings record
through the acquisition of high tech
companies like MCI and UUNet. It be-
came a favorite investment for pension
companies, mutual funds and average
investors. Then we learn that the long-
time CEO Bernard Ebbers borrowed
over $366 million in company funds and
has yet to pay it back. After he’s
forced out and a new CEO takes over,
we learn that the company booked or-
dinary expenses as if they were capital
investments in order to string out the
expenses over several years and make
the current bottom line look great.
The result was $3.8 billion that had
been conveniently left off the books—
more than enough to wipe out the com-
pany’s entire earnings for last year;
more than enough for 17,000 workers to
lose their jobs; more than enough to
wipe out billions in investments across
the country. Just one example in
Michigan is the Municipal Employee’s
Retirement System which lost $116
million that supported workers’ pen-
sions. At the same time, we’re told
that Mr. Ebbers has a corporate pen-
sion that will pay him over $1 million
per year for life.

Xerox. This all-American company
has already paid $10 million to settle
an SEC complaint that, for four years,
the company used fraudulent account-
ing to improve its financial results. As
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part of the settlement, Xerox agreed to
restate its earnings after allegedly re-
cording over $3 billion in phony reve-
nues between 1997 and 2000.

This list is painful in part because it
includes some icons of American busi-
ness, symbols of what was right about
the American dream. Now they sym-
bolize corporate misconduct damaging
to the entire country. The S&P index
has plunged. The Nasdaq has been down
20% and even 30%. Mutual funds, the
equity of choice for average investors,
have dropped in value by more than
10%. The average daily trading volume
at Charles Schwab & Co.—a measure of
average investor activity—is down 54%
from the height of the bull market, ac-
cording to Fortune Magazine. Investor
confidence in the U.S. stock market
has dramatically declined. Foreign in-
vestment is fleeing.

There are many explanations for the
corporate misconduct now tainting
American business. One key factor is
the terrible performance of too many
in the accounting profession.

Auditors play an essential role in the
checks and balances on the corporate
marketplace. Under current law, a pub-
licly traded company is not allowed to
participate in the stock market unless
its financial statements have been au-
dited and found by an independent pub-
lic accounting firm to be fair and hon-
est. Auditors are supposed to be the
first line of defense against companies
cheating on their books.

The Supreme Court put it this way in
United States v. Arthur Young, 465
U.S. 805, 1984, a case that contrasts the
role of auditors with the role of law-
yers. The Court noted that a lawyer is
supposed to be a client’s confidential
advisor, but the:

. independent certified public account-
ant performs a different role. By certifying
the public reports that collectively depict a
corporation’s financial status, the inde-
pendent auditor assumes a public responsi-
bility transcending any employment rela-
tionship with the client . . . [and] owes ulti-
mate allegiance to the corporation’s credi-
tors and stockholders, as well as to the in-
vesting public. . . . This ‘public watchdog’
function demands that the accountant main-
tain total independence from the client at
all times and requires complete fidelity to
the public trust.

But that’s not what has happened re-
cently.

In Adelphia, the auditors, Deloitte
Touche, allegedly missed the fact that
the Rigas family borrowed company
funds totaling $2 billion.

At WorldCom, Andersen allegedly
never knew that $3.8 billion in expenses
had been incorrectly accounted for as
capital investments.

At Xerox, KPMG allegedly missed er-
rors involving $6 billion in revenue and
$2 billion in earnings.

These are not marginal amounts;
they involve billions. How did the audi-
tors miss the accounting errors and
dishonest financial reports? Or are
these cases like Enron, where the audi-
tor didn’t miss the problems—they
knew of them, had misgivings about
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the accounting, but allowed question-
able transactions and financial state-
ments to go forward anyway?

And there are many more cases than
the high profile scandals I just de-
scribed. In the last few years, there has
been a surge in corporate restate-
ments—financial filings in which a
publicly traded company admits that a
prior financial statement was inac-
curate and corrects the earlier infor-
mation. From 1990 through 1997, pub-
licly traded companies averaged 49 of
these restatements per year. In 1999
and 2000, that number tripled—publicly
traded companies filed about 150 each
year.

These restatements go beyond the
list of companies I started with, reach-
ing much deeper into corporate Amer-
ica. In addition to those already re-
ported in the media over the last few
yvears, I asked the Congressional Re-
search Service to look at the most re-
cent corporate restatements, those
filed since January of this year. On
June 17th, CRS issued a report listing
over 100 completed and expected re-
statements in the first six months of
2002, and predicted that the total num-
ber of restatements in 2002 may exceed
200. A smattering of these restate-
ments, another alphabet of corporate
woe, include the following.

American Physicians Service Group.
This health services company restated
its 2000 and 2001 earnings due to a re-
valuation of a private stock invest-
ment.

CMS Energy Corporation. This en-
ergy company, which has operations in
Michigan, has restated its 2000 and 2001
financial statements to include $4.4 bil-
lion in revenues attributable to ‘“‘wash
trades’” with other companies involv-
ing energy commodities.

Dollar General Corporation. This
company has restated its financial re-
sults for three years, 1998 through 2000.

Hanover Compression. This company
has restated its earnings for seven
quarters in a row, ending September
2001.

Microsoft. Following an SEC inves-
tigation, the flagship American com-
pany agreed to restate its earnings for
1995 through 1998, when it used ac-
counting devices to ‘‘smooth’” its re-
ported earnings.

PNC Financial services. This finan-
cial services company has restated its
financial results for 2001 after question-
able accounting under investigation by
the Federal Reserve and SEC involving
the sale of over $700 million in problem
loans and other non-performing assets
to three companies it set up with the
insurance conglomerate, American
International Group.

Pacific Gas & Electric. This energy
company has announced that it will re-
state its earnings back to 1999 to ac-
count for off-the-books ‘‘synthetic
leases’ involving about $1 billion in fi-
nancing for several power plants.

Peregrine Systems. This company
announced it would restate earnings
for 2000, 2001, and 2002, and that an SEC
investigation was in progress.
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Stillwater Mining Co. This company
announced that the SEC had criticized
its accounting practices and a restate-
ment of earnings would be issued.

There are many more examples.
What is happening that more and more
financial results have to be restated,
erasing more and more questions about
the reliability of the original financial
reports? Why this surge in corporate
restatements?

Part of the answer is that too many
accounting firms apparently no longer
value in their watchdog role. Today,
they celebrate instead the earnings
they receive as tax advisers and busi-
ness consultants.

During the 1990s, all the major ac-
counting firms dramatically increased
the non-audit services they provided to
their audit clients. By 1999, 50% of firm
revenues at the big five accounting
firms came from consulting, while only
34% came from auditing. A few years
later, the data indicates that almost 75
percent of the fees earned by the big
five accounting firms came from non-
audit services. Specific company proxy
statements show that many publicly
traded companies now pay millions
more for consulting than they do for
auditing, including such companies as
Raytheon, Apple Computer, Nike,
International Paper, At&T, Honeywell
and Coca-Cola. A January 2002 Harvard
Business School publication raising
questions about auditor independence
cited anecdotal evidence that account-
ing firms were using their positions as
auditors to obtain consulting work, in-
cluding by ‘‘lowballing’’ audit fees if a
company simultaneous agreed to a con-
sulting contract. The work done by the
Permanent Subcommittee on Inves-
tigations, which I chair, includes evi-
dence that accounting firms are shop-
ping around to publicly traded compa-
nies, including their audit clients,
complex accounting arrangements that
they say will improve a company’s fi-
nancial results and pending complex
tax strategies that will lower its tax
bills.

The role of Arthur Andersen at Enron
illustrate the profession’s movement
from auditor to moneymaker, Ander-
sen was Enron’s outside auditor from
the company’s inception in 1985. As
Enron grew, Andersen’s role at the
company grew, with more and more of
Andersen’s time spent on financial
services other than auditing.

Andersen began to offer Enron busi-
ness and tax consulting services which
included assistance in designing special
purpose entities, offshore affiliates,
and complex structured finance trans-
actions. For example, Andersen was
paid about $5.7 million to help Enron
design the LJM and Chewco partner-
ships and engage in a series of pur-
ported asset sales to these entities. An-
dersen was paid more than $1.3 million
to help Enron set up the Raptors, a se-
ries of four complex transactions that
were an improper attempt by Enron to
use the value of its own stock to offset
losses in its investment portfolio. An-
dersen also helped Enron engage in
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ever more exotic and complex trans-
actions, such as prepaid forward con-
tracts, swaps, and merchant asset
sales. For two years, Andersen even
acted an Enron’s internal auditor while
also serving an Enron’s outside audi-
tor.

By 1999, Andersen was earning more
for its non-audit services than for its
audit services at Enron. By then, An-
dersen had set up its own offices at the
company site to enable it to work with
Enron employees on a daily basis. A
number of Andersen employees
switched to Enron’s payroll. Enron be-
came one of Andersen’s largest clients,
In 2000, Andersen was paid $1 million
per week for the many services it was
providing Enron. Andersen partners
handling the Enron account earned
millions in bonuses and partnership in-
come.

Common sense tells us that as Ander-
sen’s joint efforts with Enron manage-
ment increased, it became tougher and
tougher for Andersen auditors to chal-
lenge Enron transactions—after all,
these transactions had been set up with
Andersen’s assistance at the cost of
millions of dollars. How could Ander-
sen auditors say that Andersen con-
sultants were wrong? And in many
cases the same Andersen employee
served as both consultant and auditor,
essentially auditing his or her own
work. We now know that internal An-
dersen documents demonstrate serious
misgivings up and down the Andersen
chain of command with respect to
Enron’s transactions or accounting. To
the contrary, one of the few Andersen
senior partners to raise gentle objec-
tions to some Enron transactions was,
at Enron’s request, removed from the
Enron account. In the end, Andersen
approved questionable transactions and
financial statements that made
Enron’s financial condition appear bet-
ter than it was.

Andersen once had a proud tradition
that stressed its commitment to the
public trust to ensure accurate finan-
cial reporting and honest accounting.
But that tradition gave way in the
Enron case. And it give way in other
recent cases of corporate misconduct
as well, from Sunbeam to Waste Man-
agement to the Baptist Foundation of
America.

Worse, Andersen was not alone.
Media reports are filled with tales of
auditors going along with questionable
transactions and financial reporting.
PricewaterhouseCoopers and Micro-
strategy. Ernst & Young and PNC Fi-
nancial. Deloitte Touche and Adelphia.
KPMG and Xerox.

The conflicts of interest inherent in
auditors performing consulting serv-
ices for their audit clients have been
building for years and were not lost on
those concerned about accurate finan-
cial reporting by U.S. companies. In
2000, SEC Chairman Arthur Levitt
waged a highly visible campaign to
rein in auditor conflicts of interest and
restore auditor independence. In July
2000, under his leadership, the SEC pro-
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posed regulations to stop auditors from
providing certain non-audit services to
their audit clients. The rules proposed
four principles to determine whether,
in fact and in appearance, an account-
ant was independent of its audit client.
The proposed regulations stated that
an accountant would not be considered
independent if the accountant: (1) had
a mutual or conflicting interest with
the audit client; (2) audited the ac-
countant’s own work; (3) functioned as
an employee of the audit client; or (4)
acted as an advocate for the audit cli-
ent. Using these four principles, the
regulations proposed a ban on audit
firms performing certain non-audit
services for their audit clients.

The reaction of the accounting pro-
fession was to fight the proposal tooth
and nail. The proposed regulations
were also pummeled by the corporate
community, which lost sight of how
important reliable financial state-
ments and reliable auditors are to the
viability of American business and in-
vestment.

In the end, the proposed Levitt regu-
lations were gutted. Instead of elimi-
nating auditor conflicts, a compromise
emerged that simply increased disclo-
sure of the scope of the conflicts and
the extent to which auditors were au-
diting their own work. That was the
wrong result, which I hope the Senate
will remedy through enactment of the
Sarbanes bill.

What happened to the board?

In U.S. corporations, Boards of Direc-
tors are at the top of a company’s gov-
erning structure. According to the
Business Roundtable, the Board’s
“paramount duty’ is to safeguard the
interests of a company’s shareholders.
Persons who serve on corporate boards
are required by state law to serve as fi-
duciaries to the shareholders and em-
ployees of the corporation for which
they serve. As the Fifth Circuit said in
1984:

Three broad duties stem from the fiduciary
status of corporate directors: namely, the
duties of obedience, loyalty and due care.
The duty of obedience requires a director to
avoid committing . . . acts beyond the scope
of the powers of a corporation as defined by
its charter or the laws of the state of incor-
poration. . . . The duty of loyalty dictates
that a director must not allow his personal
interest to prevail over the interests of the
corporation. . . . [T]The duty of care requires
a director to be diligent and prudent in man-
aging the corporation’s affairs.

One of the most important duties of
the Board—along with corporate offi-
cers and company auditors—is to make
sure that the financial statements are
in fair representation of the company’s
financial condition. It requires more
than technical compliance; it requires,
as the Second Circuit Court of Appeals
said in 1969, that the Board ensure that
the financial statement ‘‘as a whole
fairly present[s] the financial position”
of the company.

The key committee of a board in car-
rying out that function is the Audit
Committee, and a Blue Ribbon Com-
mission in 2000 issued a report on what
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Audit Committees should do to meet
their obligation to the shareholders.
Among the responsibilities the Audit
Committee should meet are: ensuring
that the auditor is independent and ob-
jective; assessing the quality, not just
the acceptability, of an auditor’s work;
discussing with the auditor significant
auditing issues; and making sure that
the financial statement are ‘‘in con-
formity with generally accepted ac-
counting principles.”

As I mentioned at the beginning of
this statement, the Permanent Sub-
committee on Investigations, which I
chair, looked in depth at the actions of
the Board of Directors on the Enron
Corporation in light of its sudden col-
lapse and bankruptcy. The Sub-
committee on a bipartisan basis found
that the Enron Board failed to safe-
guard Enron shareholders and contrib-
uted to Enron’s collapse. If failed, we
found, because the Board allowed
Enron to engage in high risk account-
ing, inappropriate conflict of interest
transactions, extensive undisclosed off-
the-books activities, and excessive ex-
ecutive compensation. Based on review
of the hundreds of thousands of Enron-
related documents by the PSI staff and
dozens of interviews, the Sub-
committee concluded that the Board
knew about numerous questionable
practices by Enron management over
several years, but it chose to ignore
these red flags to the detriment of
Enron shareholders, employees, and
business associates. In short, the Enron
Board failed to meet its fiduciary re-
sponsibility to the shareholders and
employees of Enron.

When pressed to explain their con-
duct at a PSI hearing, the Board ac-
cepted no responsibility for Enron’s
failure. The Board members claimed
they didn’t know what was going on in
the company—that management didn’t
tell them, and that the auditor, Arthur
Andersen, told them everything was
OK. The Subcommittee didn’t accept
that answer, because a review of the
documents, the Board meetings, the
Audit and Finance Committee meet-
ings, and interviews with the Board
members revealed that the Board Mem-
bers did know what was happening at
Enron and went along with it.

The Board failed with respect to the
Enron Corporation, and my guess is
that the boards of the other corpora-
tions now under investigation for in-
vestor fraud and auditing misconduct
will fare little better. Although the
performance of corporate boards in
American corporations must be ad-
dressed by the corporations them-
selves, Congress must also do every-
thing it can to ensure that this impor-
tant watchdog of corporate governance
operates properly in each U.S. com-
pany.

What happened to other corporate
players?

The auditors and the Boards of Direc-
tors are not the only ones with over-
sight responsibility for corporate con-
duct who have let down the investing
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public. Top-name law firms wrote legal
opinions that allowed some of the
worst deceptions to go forward. Finan-
cial analysts who depend upon large
corporations for investment banking
business and at the same time promote
the stock of those corporations to their
clients, operate with clear conflicts of
interest. They may know inside infor-
mation about the financial condition of
the companies with which they do busi-
ness, but keep that information from
the investors to whom they are pro-
moting the company stock.

What needs to be done now?

The Sarbanes bill, with additional
amendments, will address the duties
and failings of their corporate players.
After 10 days of hearings, the Banking
Committee has reported to the Senate
floor a bill that significantly addresses
not only the audition failures, but fail-
ures of corporate governance and con-
flicts with financial analysts. I under-
stand there may be an amendment to
hold the legal profession accountable
as well.

We have got to take action on this
legislation now, this Congress. We need
to restore the checks and balances on
the marketplace, and we need to give
our cops on the beat the tools and re-
sources to crack down on corporate
misconduct.

We need to change the laws to make
it possible to punish corporate and
auditor misconduct swiftly and with
appropriate penalties. We need to en-
sure that crime does not pay for cor-
porate executives seeking to profit
from corporate misconduct. We need to
shake up the auditing industry and re-
mind them that their profession calls
for them to be watchdogs, not lapdogs
for their clients. We need to give SEC
administrative enforcement powers
and more funds for investigations and
civil enforcement actions. We need to
increase investor protections to restore
investor confidence.

The Sarbanes bill takes many of the
actions needed, and I want to commend
the hard work of not only Senator SAR-
BANES who chairs the Banking Com-
mittee, but also the many other Sen-
ators on that Committee who contrib-
uted to this much needed bill. It offers
strong medicine, and it is what this
country needs.

On corporate misconduct, the bill
presents a number of new provisions to
deter and punish wrongdoing. For the
first time, CEOs and CFOs would be re-
quired to certify that company finan-
cial statements fairly present the com-
pany’s financial condition. If a mis-
leading financial statement later re-
sulted in a restatement, the CEO and
CFO would have to forfeit and return
to the company coffer any bonus, stock
or stock option compensation received
in the 12 months following the mis-
leading financial report. The bill would
also make it an unlawful act for any
company officer or director to attempt
to mislead or coerce an auditor. It
would also require auditors to discuss
specific accounting issues with the
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company’s audit committee, which will
not only increase the understanding of
the company’s board of directors, but
also prevent directors from later
claiming they were not informed about
the company’s accounting practices.
The bill would also enable the SEC to
remove unfit officers or directors from
office and to bar them from holding
any future position at a publicly traded
corporation. These are powerful new
tools to help prevent and punish cor-
porate misconduct.

The Sarbanes bill takes on another
great issue of importance that I've
been working on for years, strength-
ening the independence of the Finan-
cial Accounting Standards Board or
FASB, which has the task of issuing
generally accepted accounting prin-
ciples or GAAP. Among other impor-
tant measures, the bill grants statu-
tory recognition to FASB and sets out
its obligation to act in the public inter-
est to ensure the accuracy and effec-
tiveness of financial reporting; states
that the trustees who select FASB’s
members must represent investors and
the public, not just the accounting in-
dustry or corporate interests; and
streamlines FASB’s operations by re-
quiring it to act by majority vote in-
stead of through a supermajority.

Most important of all, the bill sets up
a system that provides FASB with an
independent, stable source of funding
through fees assessed on publicly trad-
ed companies. Once this new system is
set up, it will no longer be the case, as
it has been for years, that FASB will
have to go hat in hand for funds from
the very companies and accounting
firms that want to affect its decision-
making. I have no doubt that this con-
flict of interest has contributed to
some of the distortions and weaknesses
in current accounting standards. I pro-
posed a similar change in FASB’s fund-
ing status in my Shareholder Bill of
Rights Act, and I appreciate the Com-
mittee’s including the provision for my
bill making it clear that FASB’s fund-
ing cannot be affected by the congres-
sional appropriations process and the
political pressures that can be exerted
through it. The point of the bill is to
set up an independent, stable source of
funding that is insulated from political
pressure and funding threats so that
FASB can do its work free of such pres-
sures and threats. Once the new fund-
ing system is in place, I urge FASB to
begin to reassess U.S. accounting
standards and to begin to clear up
some of the problems that have allowed
S0 many companies to engage in dis-
honest accounting while claiming to be
in compliance with GAAP.

On auditor conflicts of interest, the
bill takes concrete action to stop audi-
tors from providing non-audit services
to their audit clients. For the first
time, the bill specifically prohibits
auditors from providing 8 types of non-
audit services to their audit clients.
The 8 prohibited services are
bookeeping services; financial informa-
tion systems design; appraisal and
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valuation services and fairness opin-
ions; actuarial service; internal audit-
ing services; management functions
and human resource services; broker-
dealer, investment adviser of invest-
ment banking service; and non-audit
legal or expert services. The bill also
enables a newly established Public
Company Accounting Oversight Board
to specify other prohibited services.
Any other non-audit service can be pro-
vided by an auditor to its audit client
only if the client’s audit committee
specifically authorizes the auditor to
undertake the service. While I would
have preferred an even stronger provi-
sion barring auditors from providing
any non-audit services to an audit cli-
ent, this bill makes a meaningful
change in law that would help put an
end to auditor conflicts of interest.

Additional work is needed. For exam-
ple, many of the key terms in the 8
prohibited non-audit services were left
undefined after the Banking Com-
mittee, as part of the negotiations over
the bill, dropped a requirement for the
SEC to promulgate the July 2000 Levitt
regulations which would have defined
many of the terms. If enacted into law,
the new Board and the SEC would need
to place a priority on further defining
the key terms in the 8 prohibited serv-
ices. That task would be a key test of
their willingness to use the bill’s au-
thority to eliminate auditor conflicts
of interest and restore auditor inde-
pendence.

Let me give you an example. The bill
currently prohibits auditors from pro-
viding their audit clients with ‘“‘invest-
ment banking services’” but does not
define this term. Based upon the work
of the Permanent Subcommittee on In-
vestigations into the Enron scandal, I
believe it is crucial for that term to in-
clude prohibiting auditors from work-
ing with their audit clients to design
special purpose entities and structured
finance arrangements, as investment
bankers do, and then audit the struc-
tures they helped to create. In the case
of Enron, Andersen was paid about $7
million to help Enron design the LJM,
Chewco and Raptor structures, which
Andersen then audited and approved.
That never should happen. Auditors
should not be auditing their own work.
To make sure that this conduct is
stopped, the SEC and Board would have
to prohibit it either by further defining
the term ‘‘investment banking serv-
ices” or by specifying another prohib-
ited service. The public companies’
audit committees could also accom-
plish this goal by prohibiting the com-
pany’s auditor from designing these
structures and then auditing its own
work.

In addition to defining the key terms
in the 8 prohibited services, additional
work is needed to clarify how auditors
and companies are supposed to treat
the issue of ‘‘tax services.” The bill
states explicitly that an auditor may
provide ‘‘tax services’” to an audit cli-
ent if the specific tax services are
cleared beforehand by the company’s
audit committee. There are several
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problems with this approach. First,
like investment banking services, one
danger is that an auditor will end up
auditing its own work, which means
that a critical check and balance on
possible company misconduct will be
circumvented. No auditor should assist
a company in designing a tax strategy
to lower the company’s tax bill and
then also serve as the auditor approv-
ing the accounting for that tax strat-
egy. Two different parties must be in-
volved—one to design the strategy and
one to audit it for improper accounting
and possible illegal tax evasion. A sec-
ond problem involves the fees paid for
various types of tax services. In the
July 2000 regulations proposed by the
SEC under former Chairman Levitt,
concerns were raised about allowing an
auditor to provide an audit client with
written opinions related to a tax shel-
ter or other tax strategy to lower the
client’s tax bill. Providing these opin-
ions, especially for complex or ques-
tionable tax strategies, can lead to lu-
crative fees for an accounting firm and,
in so doing, raise the same conflict of
interest concerns that have so damaged
auditor independence.

These and other non-audit service
issues needed to be examined by the
Board and the SEC, not only to develop
definitions for key terms, but also to
determine whether additional non-au-
diting services should be added to the
list of 8 prohibited services now speci-
fied in the Senate bill. Audit commit-
tees must also confront these issues
and take the steps necessary to pro-
hibit the company’s auditor from en-
gaging in non-auditing services that
raise conflict of interest concerns or
lead to an auditor’s auditing its own
work for the company.

On auditor misconduct and oversight
of accounting firms, the Sarbanes bill
offers fundamental change that is sore-
ly needed. The new Public Company
Accounting Oversight Board that the
bill would establish is designed to be
free of domination by either account-
ing or corporate interests and would
enjoy an independent and stable source
of funding. This Board would have sev-
eral duties including issuing auditing,
auditor independence, and auditor eth-
ical standards; inspecting and report-
ing on the internal controls and oper-
ations of registered public accounting
firms; and conducting disciplinary pro-
ceedings regarding accountants sus-
pected of wrongdoing.

With respect to investigating pos-
sible auditor misconduct, the Board
will have the authority to subpoena
documents, take sworn testimony, and
impose meaningful sanctions on indi-
vidual accountants and accounting
firms found to have engaged in wrong-
doing. The sanctions include revoking
the registration that a firm needs to
audit public companies, barring a per-
son from participating in a public com-
pany audit, imposing a civil fine on an
individual or firm, and issuing a cen-
sure. The Board must also disclose its
disciplinary proceedings to the public
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so that we will know what misconduct
was involved and what sanction was
imposed.

This provision represents significant
improvement over existing disciplinary
proceedings which are dominated by
the accounting industry, secretive,
time-consuming, and ineffective. It
also has at least two weaknesses. First,
although the bill requires the Board to
issue a public report on any discipli-
nary proceeding that results in a sanc-
tion on an auditor, the bill is silent on
public disclosure of disciplinary pro-
ceedings that do not result in a sanc-
tion. The bill apparently leaves it to
the discretion of the Board on whether
to disclose these disciplinary pro-
ceedings, but a better approach might
have been to direct the Board to dis-
close such proceedings when doing so
would be in the public interest. A sec-
ond, more serious weakness is that the
provision imposes an automatic, un-
limited stay on any auditor sanction
imposed by the Board if the sanction is
appealed to the SEC. Until the SEC
lifts the stay, the Board is prohibited
from disclosing to the public the name
of the auditor, the sanction imposed, or
the reasons for the disciplinary action.
These provisions are out of line with
broker-dealer disciplinary proceedings
and only serve to prolong criticisms of
auditor disciplinary practices as overly
secretive and slow moving.

On the issue of auditing, auditor
independence, and auditor ethical
standards, I fully support making the
Board the final arbiter of these stand-
ards. The standard-setting process has
for too long been under the direct con-
trol of the accounting industry, and
one of the most important changes the
bill makes is to put an end to this ar-
rangement. Of course, the accounting
industry is not and should not be ex-
cluded from the Board’s standard-set-
ting process; the bill requires the
Board to engage in an ongoing dialog
with the accounting, corporate and in-
vestor communities to take advantage
of their expertise. The bill explicitly
requires the Board to ‘‘cooperate’ with
any designated professional group of
accountants or any advisory board con-
vened by the Board to assist its delib-
erations. The bill also states that the
Board must ‘‘respond in a timely fash-
ion” to any request for a change in the
standards if the request is made by a
designated professional group or advi-
sory committee. It is important to
note, however, that the bill does not
grant any preferential status to these
groups compared to other participants
in the standard-setting process, and
participants such as the SEC, state ac-
counting boards, other federal and
state agencies and standard-setting
bodies, and investors are entitled to re-
ceive equal consideration from the
Board in its standard-setting delibera-
tions.

On the issue of accounting oversight,
the Sarbanes bill again offers vast im-
provement over the status quo. The
newly created Board offers oversight
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authority that will be more inde-
pendent, more systematic and more
public than the existing system. And,
again, one comment. With respect to
the inspection reports that the Board
is supposed to disclose to the public re-
garding a registered public accounting
firm’s operations, the bill states that
the Board must develop a procedure to
allow the registered public accounting
firm that is the subject of the inspec-
tion an opportunity to comment on the
draft report before it is finalized. I sup-
port this process. However, it is also
my understanding after consulting
with the Committee, that the bill is
not intended to require the Board to
submit the actual text of its draft re-
port to the subject firm prior to mak-
ing it public, but rather to inform and
discuss the key points with the firm
and provide the firm with a meaningful
opportunity to comment on the
Board’s analysis, commit to specific
steps to cure any defects in the firm’s
quality control systems, and commit
to other reforms.

Finally, on the issue of increased re-
sources, the Sarbanes bill takes long
needed steps to beef up the SEC’s en-
forcement staff through authority to
hire new accountants, lawyers, inves-
tigators and support personnel. It also
increases the SEC’s budgetary author-
ity. Once this is enacted into law, it
will be up to the Bush Administration
and the Appropriations Committees to
give the SEC what it needs to respond
to the current wave of corporate scan-
dals and help restore investor con-
fidence.

There are many other provisions in
the bill that I could comment on, but I
will stop here. The bottom line is that
the Sarbanes bill is a strong bill. It
provides new tools and resources to go
after corporate misconduct. It offers
fundamental change in the way we
oversee the accounting industry and
punish auditor wrongdoing. It tackles
auditor conflicts of interest by setting
up, for the first time, prohibitions on
the non-auditing services that an audi-
tor can provide to an audit client. It
provides new ways to hold corporate
insiders accountable, so the next time
a public company erupts in scandal,
the senior officers and directors can’t
claim that they were out of the loop
and not responsible.

As strong as it is, the Sarbanes bill
would benefit from a number of
strengthening measures. This includes
the amendment by Senator LEAHY to
strengthen criminal penalties for cor-
porate misconduct and to protect cor-
porate whistleblowers, which I am co-
sponsoring, and an amendment by Sen-
ator EDWARDS to require legal counsel
to play a more active role in deterring
corporate misconduct.

I intend to offer several amendments
myself.

Administrative penalties: Senators
BILL NELSON, ToM HARKIN, and I will
offer an amendment to give new au-
thority to the SEC to impose adminis-
trative penalties for corporate wrong-
doing. The amendments would allow
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the SEC to impose civil monetary pen-
alties on persons who violate the secu-
rities laws such as companies, officers,
directors, auditors, and lawyers and to
bar unfit officers and directors of pub-
licly traded corporations without hav-
ing to go to court to do so. The amend-
ment would also allow the SEC to sub-
poena financial records as part of an of-
ficial SEC investigation without noti-
fying the subject of the records re-
quest. This amendment would also in-
crease the maximum civil fines the
SEC can impose on securities laws vio-
lators under current law and the new
authority provided by this amend-
ments. Today’s fines of $6,500 to $600,000
per violation would increase to $100,000
to $10 million.

Auditor certification. A second
amendment I intend to offer would re-
quire that auditors of publicly traded
corporation provide a written opinion
on whether a client company’s finan-
cial statements fairly present the fi-
nancial condition of the company. The
Sarbanes bill has a similar provision
with respect to CEOs and CFOs. Many
think this is already required of audi-
tors of publicly traded companies, but
there is no provision in current law
that imposes such a requirement; there
is only guidance pursuant to SEC regu-
lation.

Auditors communication with board
of directors: My third amendment
would require that an auditor of a pub-
licly traded corporation discuss with
the Audit Committee on the Board of
Directors the ‘‘quality, acceptability,
clarity, and aggressiveness’” of the
company’s financial statements and ac-
counting principles. This amendment
will eliminate any excuse that the
Board of Directors of a company didn’t
know what the company was doing.

There were many investors and com-
mentators in the 1990’s who expressed
their awe of the astronomical growth
in the stock market by saying it was
too good to be true. Well, they were
right. It was too good to be true, and
now we know that. This bill, particu-
larly with some strengthening amend-
ments will bring credibility and accu-
racy back to the financial statements
of our publicly traded corporations. It
will bring reality into the marketplace
and make the deceptive practices of
the 1990’s the true exception rather
than the rule.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. NELSON of Florida. Madam
President, I ask unanimous consent the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DELAYING ACTION ON S. 2673
Mr. NELSON of Florida. Madam
President, it is my understanding that
what has happened here is that our
friend and colleague, the senior Sen-
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ator from Michigan, has asked for
unanimous consent, earlier, and it was
denied by the senior Senator from
Texas, in order to proceed with the of-
fering of an amendment that would
considerably strengthen the underlying
bill that we have under consideration.

It is with a heavy heart that I saw
the parliamentary  tactics—clearly
within any Senator’s opportunity to
utilize—to delay a piece of legislation
that would address the issue before us
that is resonating in the hearts of
every American, that being the subject
of corporate greed.

Indeed, what we have seen is that
which is obviously resonating because I
am told the stock market has gone
down almost 300 points today, down to
a range of about 8,800. You would think
folks would realize that the stock mar-
ket is a reflection of the confidence of
the American people, not only in the
economy but in a lot of the engines
that drive the economy.

Most of the great corporate struc-
tures are very solid financially as well
as ethically, but having seen some of
the lapses in ethical judgment have led
to some of the exposes that we have
seen over the course of the last
months, I am rather surprised to see
these parliamentary delaying tactics
by folks from the other side of the aisle
when in fact what the American people
would like to know is that their Rep-
resentatives in the U.S. Congress are
responding with very tough laws en-
acted to address the problems of cor-
porate greed.

We can talk about the Enrons. We
can talk about the WorldComs. We can
talk about whatever. Lord knows what
is going to be next. But that is why
Senator LEVIN and I will be coming to
the floor after being denied, tonight,
the opportunity to offer an amendment
that will strengthen the underlying
bill. We will come to offer reforms
aimed at preventing corporate fraud
and punishing its perpetrators.

The senior Senator from Michigan, as
the Chairman of the Armed Services
Committee, lends an expertise to this
body in matters of defense. He has a
perspective that, to keep America
strong from a military standpoint, we
have to be economically strong and we
have to be morally strong. So that is
getting right to the heart of what we
are doing, trying to enact a law pre-
venting the perpetrating of corporate
fraud or then seeing that the perpetra-
tors are punished.

There were at WorldCom 17,000 work-
ers who received pink slips. While it
was realizing $1.1 billion in losses in
the retirement funds of those employ-
ees, and while those 17,000 employees
were getting those pink slips, the cor-
porate executives were attending a re-
treat in Hawaii. One of them was put-
ting the finishing touches on a new $15
million mansion. I am not absolutely
sure, but I think that person is one and
the same person whose $15 million
mansion is in my State.

Then late last year, Global Crossing
laid off 1,200 people, giving them no
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severance package, while the CEO
there walked away with hundreds of
millions of dollars. Is there something
wrong with this picture? Yes, there is.
And the American people are feeling it.
Part of that is what we are seeing reso-
nating in the plunge of America’s stock
markets.

So last summer, while Enron execu-
tives were selling their shares for hun-
dreds of millions of dollars and pro-
tecting their portfolios, their employ-
ees and their retirees lost more than
$1.2 billion in retirement savings.

Sadly, that includes Janice Farmer,
a former Enron employee who is now a
retiree. She lives in Orlando. Janice
Farmer lost her whole savings—
$700,000—in her retirement plan with
Enron.

Then, if you will recall, the pension
fund of the State of Florida lost $335
million—more losses than any other
State—from Enron stock purchases.

When we had a hearing in the Com-
merce Committee with the managers of
Florida’s pension fund, which covers all
of our public employees in Florida, the
testimony came out that the money
managers of that fund were buying
Enron shares based on the manage-
ment’s and the company’s assertions
that everything was OK. But it wasn’t.
The stock was dropping like a rock,
but, oh, by the way, not before com-
pany executives had unloaded their
shares.

In the last 18 months alone, we have
seen corporate abuses of monumental
proportions. People have had it. Their
representatives in Congress, I hope,
have had it. I can tell you I have had
it. So has my colleague, Senator LEVIN.
Eventually, after we have to go
through all the parliamentary ran-
kling, we will be allowed to offer our
amendment.

We must act now to protect tax-
payers and employees and investors.
We must prevent huge losses for public
institutional investors.

Now we are looking sadly as thou-
sands of layoffs, earnings and restate-
ments by more than 300 companies
with billions of dollars lost by ordinary
people. The victims are the ones de-
manding the reforms that we are talk-
ing about today. Unfortunately, be-
cause of the objections rendered by
that side of the aisle, we are not able
to take that up today.

Those victims and the American peo-
ple who believe in a strong economy
want us to act strongly and swiftly to
punish such corporate abuse and to
prevent corporate abuse. That is why
Senator LEVIN and I want to introduce
stronger enforcement measures.

We have a package of three amend-
ments. They complement the Sarbanes
bill by streamlining and strengthening
procedures to punish corporate and
auditor misconduct.

There is a glaring shortcoming of our
current statutes. The Securities and
Exchange Commission is essentially
powerless today, even after conducting
an investigation and even after finding
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wrongdoing. What the SEC needs is
more enforcement authority.

The amendments that Senator LEVIN
and I are offering will strengthen civil
penalties and provide for more enforce-
ment authority over corporate mis-
conduct. And it will do it in several
ways.

First, these amendments will grant
the SEC administrative authority to
ban unfit officers and directors from
publicly traded corporations. And the
SEC will be able to do so without hav-
ing to go through the lengthy court
proceedings in advance that makes it
so difficult under the present law to
get anything done. Their decisions,
however, will be subject to judicial re-
view so that we have the checks and
balances.

Yesterday, the President gave a
speech on Wall Street. He echoed the
idea that unscrupulous officers and di-
rectors should not be able to serve in
that capacity again. But he offered
nothing to enforce that principle.

I hope the President will realize that
he was a day late and a dollar short—
that his proposal did not have the
strength and the backbone behind it.
What we offer here will allow the SEC
to have the authority to remove crook-
ed executives.

This amendment also will increase
the maximum civil fines that the SEC
can impose on violators of securities
laws and increase those by manyfold.
Future fines against crooked execu-
tives would range from $100,000 up to $2
million. Right now some of the fines
are only $6,500. When you are dealing
with white-collar crime, you have to
hit the criminals where it hurts—in the
pocketbook.

Our amendment also broadens the
authority of the SEC to impose fines
on companies, officers, directors, audi-
tors, and lawyers. Currently, the Com-
mission can only impose fines on nar-
row categories of regulated individuals,
such as brokers and dealers. But this
amendment would allow the SEC to
cast the net wider and go after a broad
range of bad actors who engage in
fraudulent conduct.

Earlier this year, Senator CARNAHAN
and I introduced legislation advocating
that the SEC take a tough enforcement
approach, including criminal prosecu-
tions whenever necessary. We also
sought to end the cozy relationships
among company executives, auditors,
and directors, money managers, ana-
lysts, lawyers, and others who create
this incestuous kind of relationship
that does nothing but undermine the
confidence of the American people in
the corporate structure of this coun-
try.

Senator LEVIN and I are glad to see
that a consensus is coming to embrace
this approach, and if the other side of
the aisle will ever let us bring this to
a vote, it will be widely accepted in
this body.

The recent Enrons, WorldComs, and
other financial tragedies have dem-
onstrated that white-collar crimes can
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be incredibly damaging—robbing hard-
working Americans of their jobs, their
savings, and their retirements.

There is simply no justification for
handling corporate wrongdoers with
kid gloves. Earlier today Senator
LEAHY pointed out that if you defraud
the public you must go to jail.

I came over here hoping that I could
give a speech to support Senator LEVIN
before we adopted this amendment. But
I guess it is going to be Friday, or if
they drag us on, I guess it will be Mon-
day, or Tuesday. But we will pass this
amendment, and we will pass this bill.
It is a reflection of the will of the
American people to keep our country
strong and to keep our country free.

I yield the floor.

———

LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH of Oregon. Madam Presi-
dent, I rise today to speak about hate
crimes legislation I introduced with
Senator KENNEDY in March of last
yvear. The Local Law Enforcement Act
of 2001 would add new categories to
current hate crimes legislation sending
a signal that violence of any kind is
unacceptable in our society.

I would like to describe a terrible
crime that occurred July 7, 2002 in St.
Petersburg, FL. Sonny Gongzales and
his friends were walking to their lim-
ousine after a gay pride party when an
angry man approached them in a park-
ing garage. ‘“The first thing out of his
mouth was, ‘‘ ‘faggots,’’” said Gonzales.
The man taunted the group, screamed
obscenities, and then punched Gonzales
and his friends. Gonzales suffered a
head laceration. His partner, Stephen
Hair, 25, suffered a skull fracture, a
cracked sinus, and a broken tooth try-
ing to defend him. Authorities arrested
Devin Scott Angus, 20, in the attack.
He was charged with aggravated bat-
tery with great bodily harm and bat-
tery evidencing prejudice.

I believe that government’s first duty
is to defend its citizens, to defend them
against the harms that come out of
hate. The Local Law Enforcement En-
hancement Act of 2001 is now a symbol
that can become substance. I believe
that by passing this legislation and
changing current law, we can change
hearts and minds as well.

LOW MEDICARE REIMBURSEMENTS

Mr. SPECTER. Madam President, I
submit for the CONGRESSIONAL RECORD
several additional supporting docu-
ments regarding Medicare Metropoli-
tan Statistical Areas referenced in my
statement on Monday, July 8, 2002.

I therefore ask unanimous consent
that the additional documents be
printed in today’s RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

July 10, 2002

BERWICK HOSPITAL CENTER,
Berwick, PA, July 3, 2002.
Senator ARLEN SPECTER,
Scranton District Office,
Scranton, PA.

DEAR SENATOR SPECTER: I am writing to
reiterate our support for the proposed in-
crease in Medicare Reimbursement Rates for
hospitals in Northeastern Pennsylvania. The
proposed increase would mean an additional
$800,000 in increased annual reimbursement
to Berwick Hospital Center.

This increase, if granted, would go directly
for training and recruiting health care per-
sonnel who are in critically short supply in
our area. The hospital currently has 19 reg-
istered nurse and 6 licensed practical nurse
vacancies. In addition, there are 10 vacancies
in the support departments, such as labora-
tory and radiology. A significant factor in
these vacancies is the higher wages and ben-
efits that are paid in the Philadelphia and
New York metropolitan areas that are with-
in a 2.5 hour drive from our hospital. Our
hospital cannot afford to match these urban
wages due to the disparity in our Medicare
Reimbursement levels.

As such, the proposed increase in Medicare
Reimbursement is critical to stop the out-
migration of skilled health care workers
from our area. Since the average age of
nurses in our state is now approaching 45, in
the next decade when the Baby Boomer gen-
eration reaches retirement age, there will be
no nurses and other support personnel to
take care of their medical needs in our com-
munity. A concerned effort to improve edu-
cational opportunities for high school grad-
uates, as well as improved wages for existing
workers is needed.

Finally, I would urge the Congress to take
immediate action on this issue. It will take
years to reverse the current trend, through
support of new educational programs, and
other programs to retain the existing work-
force. Postponing a decision will make the
current crisis worsen to the point where the
health care delivery system in our commu-
nity will not function.

MARIAN COMMUNITY HOSPITAL,
Carbondale, PA, July 8, 2002.
Hon. ARLEN SPECTER,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR SPECTER: On behalf of Mar-
ian Community Hospital, its Board of Direc-
tors, and the greater Carbondale area com-
munity, which we serve, we thank you for
the efforts that you, Representative Sher-
wood and your respective staffs have com-
mitted to addressing the disparity caused by
the Medicare wage index.

We know that you are keenly aware of the
challenges facing the hospitals in our region
but we would like to share with you the fol-
lowing points that were communicated to
our Board of Directors through our current
operating budget:

Over half of the Hospital’s healthcare serv-
ice and activities are provided to patients
who are poor and elderly. The reimburse-
ment received from the federal government
for services provided to these patients under
the Medicaid and Medicare programs are not
sufficient to cover the cost of care (approxi-
mately 55% of the hospital’s costs is for sala-
ries and fringe benefits).

For the fourth year in a row, revenues
from operations have not been or expect to
be adequate to cover the cost of providing
care and, accordingly, savings intended for
building and equipment replacement were
used to cover the unreimbursed costs (Penn-
sylvania Cost Containment Council indicates
these losses are consistent for those hos-
pitals residing in Northeastern Pennsyl-
vania).
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The Hospital has been faced with a health
professional shortage requiring the payment
for caregiver services through overtime and
use of temporary agencies at a level much
greater than anticipated. (Even when staff
becomes available, we have been forced to
pay higher hourly rates to attract health
professionals to the Carbondale area.)

This past spring, the Hospital’s provider of
professional and general liability insurance
(PHICO) become insolvent requiring the use
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of expensive alternatives and financial re-
sources that were not planned until a solu-
tion could be formulated with other Pennsyl-
vania hospitals in a like situation.

Capital expenditures and replacement of
medical equipment in the current fiscal year
will need to be reprioritized until relief from
unreimbursed costs can be resolved.

Thank you again for your interest in our
Hospital and in the Northeast region of
Pennsylvania. We are prepared to participate
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in any way in hearings with your Committee
to resolve this crises.
Respectfully yours,
THOMAS L. HERON,
Chief Financial Officer.

TYLER MEMORIAL HOSPITAL,
Tunkhannock, PA, July 8, 2002.
Below please find a history of our hos-
pital’s reimbursement rate under Medicare’s
prospective payment system:

Labor compo-

nent Wage index

Adjusted labor

Consumer
price index
(percent)

Actual base
rate

Non-labor
component

Increase (per-
cent)

$2,732.26 0.8539

2,739.36 0.8683

2,764.70 0.8524

2,818.85 0.8578

2,908.65 0.8683

$2,333.08
2,378.59
2,356.63
2,418.01
2,525.58

$1,110.58
1,113.47
1,123.76
1,145.78
1,182.27

$3,443.66
3,492.06
3,480.39
3,563.79
3,707.85

As you can see, in three of the last four
years, our increase in payment has fallen
short of the increase in the consumer price
index. In 2000, our base payment rate actu-
ally decreased because of a reduction in the
wage index.

With increases in our payments that do
not surpass the rising cost of healthcare, the
hospital is put in a position where, in order
to staff the lone hospital within a 45-mile ra-
dius, it must tap into its own cash reserves
that were earmarked for improved capital
equipment.

It’s imperative that the wage index be in-
creased to allow the patients that we serve
get the equipment and the care that they de-
serve. Without that increase, it’s only a mat-
ter of time before the hospital’s own cash re-
serves are depleted.

In negotiating with an HMO, the hospital
can bargain to receive higher payments; with
federal or state insurance, the hospital has
to take what is offered. Congress should do
its best to make sure that the payment it of-
fers is a fair one.

————

TRIBUTE TO WILLIAM B. RUGER,
SR.

Mr. GREGG. Mr. President, one of
New Hampshire’s leading citizens, Wil-
liam B. Ruger, Sr., Chairman Emeritus
of Sturm, Ruger & Company died
peacefully at home on Saturday, July
6, 2002.

I have had the pleasure of knowing
Bill Ruger for several decades. He was
one of America’s great gun designers
and a true American entrepreneur.

Not only was Bill a giant in the fire-
arm industry, his other interests were
noted nationally as well. His philan-
thropy was especially evident through
charities in communities throughout
New Hampshire, as well as the Buffalo
Bill Historical Center in Cody, WY
where he served as a member of the
Board of Trustees for over 15 years.
Also, his Western Art Collection is
thought to be one of the finest in the
country.

In 1999 he was honored by the Camp
Fire Club of America, one of the most
prestigious hunting and conservation
organizations in the country. In award-
ing Bill their Medal of Honor, they ap-
propriately said, ‘“he embodies a nat-
ural sense of justice and a passion for
exploration, not only in the traditional
sense, but in a business sense as well.
Through the various and substantial
endowments he has created, he has es-
tablished a way to train and educate

the youth of our country in the impor-
tance of personal responsibility, con-
servation, and truth.”

New Hampshire, and especially the
community of Croydon, has lost a
great citizen, and he will be sorely
missed.

———

ADDITIONAL STATEMENTS

TRIBUTE TO NANCY LOPEZ

e Mr. DOMENICI. Madam, President, I
rise today to pay tribute to one of New
Mexico’s favorite daughters, Nancy
Lopez, who over the Fourth of July
holiday concluded her full-time career
on the Ladies Professional Golf Asso-
ciation tour.

Nancy has a remarkable history not
only as a player, but as an inspira-
tional role model, who overcame hard-
ships like racial and gender bias, to
reach remarkable heights as a golfer.
She did so with an inner strength, nat-
ural talent and the sustaining guidance
of her loving parents, Marina and Do-
mingo. They scrimped and saved to
help Nancy reach her potential, which
culminated at the pinnacle of the pro-
fessional golfing world.

Her father’s love for golf helped
Nancy tap her natural talent for the
sport at the young age of 8. She soon
excelled, winning the New Mexico
Women’s Amateur title at 12, followed
by twice winning the USGA Junior
Girls Championship.

Nancy successfully petitioned the
New Mexico Activities Association to
be allowed to play on the boy’s team at
the Robert H. Goddard High School in
Roswell. She honed her talents as a
player at Tulsa University and turned
pro in 1977.

From the little girl who first swung a
club with her father on Roswell’s pub-
lic course, Nancy embarked on a 25-
year career that brought greater public
attention to the LPGA. In her first full
year as a professional, she won nine
tournaments and grabbed another
eight titles in 1979. In all, Nancy has
won 48 titles on the LPGA Tour and
has rightfully been identified as the
key figure who helped popularize wom-
en’s golf.

In 1987, she was inducted into the
LPGA Hall of Fame, and in 1992, I was
privileged to personally congratulate

her as she received the prestigious Flo
Hyman Award from the Women’s
Sports Foundation for ‘‘exemplifying
dignity, spirit and commitment to ex-
cellence.”

I think it is only fitting that a school
in her old stomping grounds has been
renamed, through the efforts of the
Roswell Hispano Chamber of Com-
merce, the Nancy Lopez Elementary
School. This tribute serves as one re-
minder of the enduring pride the people
of Roswell and New Mexico have for
Nancy. As she makes the transition
from the LPGA tour to devote more
time to her family and charitable en-
deavors, I believe it is proper to honor
and congratulate Nancy Lopez.

I fully expect Nancy will continue to
serve as a model for Hispanic youth, fe-
male athletes, and parents striving to
provide a nurturing and loving environ-
ment for their children.e

———

U.C. DAVIS CANCER CENTER NA-
TIONAL CANCER INSTITUTE DES-
IGNATION

e Mrs. BOXER. Madam President, I am
pleased to note that the University of
California, Davis Cancer Center has
achieved National Cancer Institute,
NCI, designation. With this designa-
tion, the UC Davis Cancer Center be-
comes one of only nine centers in Cali-
fornia.

The NCI designation is most pres-
tigious, awarded to cancer institutions
that have significantly contributed in-
novative cancer research to the sci-
entific community. Furthermore, this
notable distinction provides ongoing
Federal support for research in the
fight against this disease

The center is a collaboration of over
200 scientists, working at the UC Davis
Medical Center in Sacramento, the
main UC campus in Davis, and the
Lawrence Livermore National Labora-
tory.

The partnership with Lawrence
Livermore, the first of its kind in the
Nation, was a major factor in winning
the NCI designation. Physicians and
scientists work together to use tech-
nology developed for the defense indus-
try and other non-medical uses to ad-
vance cancer diagnosis and treatment.

In addition to hundreds of cancer
studies underway at the cancer center,
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joint research collaborations with Law-
rence Livermore include such innova-
tive projects as photonic probes test-
ing, which is used to instantly detect
cancer and save patients from unneces-
sary biopsies.

The center serves a population of five
million people throughout Northern
and Central California, Nevada, Ari-
zona and Oregon and cares for about
3,000 newly diagnosed cancer patients
each year.

I commend the UC Davis Cancer Cen-
ter on this impressive achievement,
and I extend my confidence that the
center will make meaningful contribu-
tions to our search for a cure for this
devastating disease.®

——————

PEACHES FROM SOUTH CAROLINA
FARMERS

e Mr. HOLLINGS. Madam President,
today, peaches from my home State
have been delivered to offices through-
out the Senate and the U.S. Capitol.
Those of us here in Washington can
cool off from the summer heat with
fresh, juicy peaches, thanks to South
Carolina’s peach farmers.

For a tiny State, South Carolina is
second, only to California, in peach
production. This year we planted 16,000
acres, and expect to harvest 160 to 180
million pounds—twice what we har-
vested last year when cold weather
devastated the crop. Because of hot,
dry weather this past month, the
peaches are slightly smaller, but the
small size usually results in a sweeter
peach for the consumer. So with all due
respect to my colleagues from Georgia,
South Carolina is known as the
“Tastier Peach State’ for good reason.

Earlier this spring, in a bipartisan
fashion, this Congress passed a gen-
erous farm bill that when times are
tough, will help the people who feed us.
I voted for it. I did so because farmers
are dedicated people who need support
they can depend on. I hope as Senators
and their staffs feast on these peaches,
they think about the farmers who get
up early every morning and labor all
summer in the heat and humidity to
bring us this delicious, nutritious, and
satisfying harvest. We are so fortunate
to have in this country safe, plentiful,
and affordable fresh fruit and vegeta-
bles—but this Congress can never take
that for granted.

I thank the South Carolina Peach
Council, and especially David Winkles
and the South Carolina Farm Bureau,
for giving the U.S. Senate a taste of
South Carolina. And I remind the rest
of America to ask for South Carolina
peaches at their groceries.e

———

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Ms. Evans, one of his
secretaries.

————
EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
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from the President of the TUnited
States submitting a withdrawal and
sundry nominations which were re-
ferred to the appropriate committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

———————

MESSAGE FROM THE HOUSE

ENROLLED BILL SIGNED

At 3:34 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the Speaker has signed
the following enrolled bill:

S. 2594. An act to authorize the Secretary
of the Treasury to purchase silver on the
open market when the silver stockpile is de-
pleted, to be used to mint coins.

The enrolled bill was signed subse-
quently by the President pro tempore
(Mr. BYRD).

———

MEASURES READ THE FIRST TIME

The following bill was read the first
time:

H.R. 4954. An act to amend title XVIII of
the Social Security Act to provide for a vol-
untary program for prescription drug cov-
erage under the Medicare Program, to mod-
ernize and reform payments and the regu-
latory structure of the Medicare Program,
and for other purposes.

————

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-T1718. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘Hedging Transactions’” (RIN1545-
AYO02) received on June 26, 2002; to the Com-
mittee on Finance.

EC-T719. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Modification of Rev. Proc. 97-27
and Rev. Proc. 2002-9 (Rev. Proc. 2002-19) re-
ceived on June 26, 2002; to the Committee on
Finance.

EC-7720. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘Rockpile Viticultural Area”
(2000R-436P) received on June 26, 2002; to the
Committee on Finance.

EC-1T721. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Delegation of Authority’” (RIN1512-
ACH9) received on June 26, 2002; to the Com-
mittee on Finance.

EC-7722. A communication from the Presi-
dent of the United States, transmitting, pur-
suant to law, a report concerning emigration
laws and policies of Armenia, Azerbaijan,
Kazakhstan, Moldova, The Russian Federa-
tion, Tajikistan, Turkmenistan, Ukraine,
and Uzbekistan; to the Committee on Fi-
nance.

EC-T1723. A communication from the Chief
of the Regulations Unit, Internal Revenue
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Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Waiver of 60-Month Bar on Re-
consolidation After Disaffiliation” (Rev.
Proc. 2002-32, 2002-20) received on July 3,
2002; to the Committee on Finance.

EC-7724. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘Bureau of Labor Statistics Price
Indexes for Department Stores—February
2002’ (Rev. Rul. 2002-29) received on July 3,
2002; to the Committee on Finance.

EC-7725. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Weighted Average Interest Rate
Update Notice” (Notice 2002-32) received on
July 3, 2002; to the Committee on Finance.

EC-7726. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Information Reporting for Pay-
ments of Interest on Qualified Education
Loans; Magnetic Media Filing Requirements
for Information Returns” (RIN1545-AW67;
TD8992) received on July 3, 2002; to the Com-
mittee on Finance.

EC-7727. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘Equity Options with Flexible
Terms’ (RIN1545-AX66; TD8990) received on
June 3, 2002; to the Committee on Finance.

EC-7728. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Guidance Necessary to Facilitate
Electronic Tax Administration” (RIN1545—
AY04; REG-107184-00) received on June 3,
2002; to the Committee on Finance.

EC-7729. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘““Tax and Revenue Anticipation
Notes” (Rev. Proc. 2002-31) received on June
3, 2002; to the Committee on Finance.

EC-7730. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Rev. Proc. 2002-33; Additional First
Year Depreciation” (RP-114523-02) received
on June 3, 2002; to the Committee on Fi-
nance.

EC-7731. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Appeals Settlement Guidelines:
Gaming—Class Life of Floating Gaming Fa-
cilities”” (UIL 168.20-07) received on June 3,
2002; to the Committee on Finance.

EC-7732. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Designation by Common Parent of
a New Agent for the Consolidated Group”
(Rev. Proc. 2002-43, 2002-28) received on June
3, 2002; to the Committee on Finance.

EC-7733. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Revenue Ruling on Accelerated De-
ductions” (Rev. Rul. 2002-46) received on
June 3, 2002; to the Committee on Finance.

EC-7734. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
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entitled ‘‘Agent for Consolidated Group”
(RIN1545-AX56; TD9002) received on June 3,
2002; to the Committee on Finance.

EC-7735. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘Stranded Costs—Safe Harbor for
Recovery of Stranded Costs by Electrical
Utility Companies’” (Rev. Proc. 2002-49) re-
ceived on June 3, 2002; to the Committee on
Finance.

EC-7736. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘1099B—Safe Harbor’” (Rev. Proc.
2002-50) received on June 3, 2002; to the Com-
mittee on Finance.

EC-7737. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Notice on Accelerated Deductions”
(Notice 2002-48) received on June 3, 2002; to
the Committee on Finance.

EC-7738. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Bureau of Labor Statistics Price
Indexes for Department Stores—May 2002’
(Rev. Rul. 2002-47) received on June 3, 2002; to
the Committee on Finance.

EC-7739. A communication from the Sec-
retary of Health and Human Services, trans-
mitting, pursuant to law, the report of the
Office of the Inspector General for the period
October 1, 2001 through March 31, 2002; to the
Committee on Governmental Affairs.

EC-7740. A communication from the Ad-
ministrator of the Agency for International
Development, transmitting, pursuant to law,
the Agency’s Annual Performance Report; to
the Committee on Governmental Affairs.

EC-7741. A communication from the Assist-
ant Secretary for Administration and Man-
agement, Department of Labor, transmit-
ting, pursuant to law, the Departments Com-
mercial Activities Inventory for Fiscal Year
2001; to the Committee on Governmental Af-
fairs.

EC-7742. A communication from the Dep-
uty Archivist of the United States, National
Archives and Records Administration, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“NARA Facilities; Address and
Hours” (RIN3095-AB08) received on June 27,
2002; to the Committee on Governmental Af-
fairs.

EC-7743. A communication from the Dep-
uty Archivist of the United States, National
Archives and Records Administration, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“NARA Regulations; Technical
Amendments’” (RIN3095-AB15) received on
June 27, 2002; to the Committee on Govern-
mental Affairs.

EC-7744. A communication from the Direc-
tor, Office of Management and Budget, Exec-
utive Office of the President, transmitting,
pursuant to law, the Office of Management
and Budget’s Fiscal Year 2002 Inventory of
Commercial Activities; to the Committee on
Governmental Affairs.

EC-7745. A communication from the Dep-
uty Archivist of the United States, National
Archives and Records Administration, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘National Historical Publications
and Records Commission Grant Regulations”
(RIN3095-AA93) received on June 27, 2002; to
the Committee on Governmental Affairs.

EC-7746. A communication from the Chair-
man, Postal Rate Commission, transmitting,
pursuant to law, the annual Postal Rate
Commission Report on International Mail
Costs, Revenues, and Volumes for Fiscal
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Year 2001; to the Committee on Govern-
mental Affairs.

EC-7747. A communication from the Chief
Judge, Superior Court of the District of Co-
lumbia, transmitting, pursuant to law, the
Supplement to the Family Court Transition
Plan; to the Committee on Governmental Af-
fairs.

EC-T748. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Weighted Average Interest Rate
Update Notice’ (Notice 2002-49) received on
July 3, 2002; to the Committee on Finance.

EC-1T749. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ““‘Approval and Promulgation of Imple-
mentation Plans: South Carolina: Nitrogen
Oxides Budget and Allowance Trading Pro-
gram’’ (FRL7238-6) received on June 26, 2002;
to the Committee on Environment and Pub-
lic Works.

EC-7750. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Approval and Promulgation of Air
Quality Implementation Plans; Michigan™
(FRL7226-6) received on June 26, 2002; to the
Committee on Environment and Public
Works.

EC-T751. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“‘Approval and Promulgation of Air
Quality Implementation Plans; State of
Utah; Salt Lake County—Trading of Emis-
sion Budgets for PM10 Transportation Con-
formity”’ (FRL7238-5) received on June 26,
2002; to the Committee on Environment and
Public Works.

EC-T1752. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Idaho: Final Authorization of State
Hazardous Waste Management Program Re-
vision” (FRL7239-7) received on June 26, 2002;
to the Committee on Environment and Pub-
lic Works.

EC-T1753. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““OMB Approvals Under the Paperwork
Reduction Act; Technical Amendment”
(FRL7237-5) received on June 26, 2002; to the
Committee on Environment and Public
Works.

EC-T1T754. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Revisions to the California State Im-
plementation Plan; Bay Area Air Quality
Management District; South Coast Air Qual-
ity Management District” (FRL7232-6) re-
ceived on June 26, 2002; to the Committee on
Environment and Public Works.

EC-7755. A communication from the Assist-
ant Secretary for Fish and Wildlife and
Parks, Fish and Wildlife Service, Depart-
ment of the Interior, transmitting, pursuant
to law, the report of a rule entitled ‘‘Endan-
gered and Threatened Wildlife and Plants;
Critical Habitat Designation for the Carolina
Heelsplitter” (RIN1018-AH31) received on
June 27, 2002; to the Committee on Environ-
ment and Public Works.

EC-T756. A communication from the Direc-
tor, Fish and Wildlife Service, Department of
the Interior, transmitting, pursuant to law,
the report of a rule entitled ‘“Endangered
and Threatened Wildlife and Plants; Deter-
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mination of Endangered Status for Ambrosia
pumila (San Diego Ambrosia) from Southern
California” (RIN1018-AF86) received on June
27, 2002; to the Committee on Environment
and Public Works.

EC-T757. A communication from the Direc-
tor, Fish and Wildlife Service, Department of
the Interior, transmitting, pursuant to law,
the report of a rule entitled ‘‘Endangered
and Threatened Wildlife and Plants; Deter-
mination of Endangered Status for the
Southern California District Vertebrate Pop-
ulation Segment of the Mountain Yellow-
legged Frog (Rana muscosa) received on
June 27, 2002; to the Committee on Environ-
ment and Public Works.

EC-7758. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Supplemental Allocation of Fiscal
Year 2002 Operator Training Grants for
Wastewater Security’” received on July 3,
2002; to the Committee on Environment and
Public Works.

EC-7759. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“Revisions to the California State Im-
plementation Plan, Imperial County Air Pol-
lution Control District” (FRL7234-5) received
on July 3, 2002; to the Committee on Envi-
ronment and Public Works.

EC-7760. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“‘Revisions to the California State Im-
plementation Plan, Santa Barbara County
Air Pollution Control District, El Dorado
County Air Pollution Control District”
(FRL7220-8) received on July 3, 2002; to the
Committee on Environment and Public
Works.

EC-7761. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Oil Pollution Prevention and Re-
sponse: Non-Transportation-Related Onshore
and Offshore Facilities” (FRL7241-5) received
on July 3, 2002; to the Committee on Envi-
ronment and Public Works.

EC-7762. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Allocation of Fiscal Year 2002 Youth
and the Environment Training and Employ-
ment Program Funds’ received on July 3,
2002; to the Committee on Environment and
Public Works.

EC-7763. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Determination of Attainment for the
Carbon Monoxide National Ambient Air
Quality Standard for Fairbanks Carbon Mon-
oxide Nonattainment Area, Alaska”
(FRL7240-8) received on July 3, 2002; to the
Committee on Environment and Public
Works.

EC-7764. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“Finding of State Implementation
Plan Inadequacy; Arizona—Salt River Moni-
toring Site; Metropolitan Phoenix PM-10
Nonattainment Area’ (FRL7238-8) received
on July 3, 2002; to the Committee on Envi-
ronment and Public Works.

EC-7765. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Georgia: Final Authorization of State
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Hazardous Waste Management Program Re-
vision” (FRL7241-4) received on July 3, 2002;
to the Committee on Environment and Pub-
lic Works.

EC-7766. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘National Emission Standards for Haz-
ardous Air Pollutants From the Portland Ce-
ment Manufacturing Industry” (FRL7240-5)
received on July 3, 2002; to the Committee on
Environment and Public Works.

EC-7767. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Ocean Dumping; Site Designation”
(FRLT7241-2) received on July 3, 2002; to the
Committee on Environment and Public
Works.

EC-7768. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Correction of Typographical Errors
and Removal of Obsolete Language in Regu-
lations on Reportable Quantities’” (FRL7241-
8) received on July 3, 2002; to the Committee
on Environment and Public Works.

EC-7769. A communication from the Assist-
ant Administrator for Fisheries, National
Marine Fisheries Service, Department of
Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Magnuson Act
Provisions; Fisheries off West Coast States
in the Western Pacific; Pacific Coast
Groundfish Fishery; Annual Specification;
Pacific Whiting”’ (RIN0648—-AP85) received on
June 26, 2002; to the Committee on Com-
merce, Science, and Transportation.

EC-7770. A communication from the Legal
Advisor, Wireless Telecommunications Bu-
reau, Federal Communications Commission,
transmitting, pursuant to law, the report of
a rule entitled ‘“‘Amendment of Parts 2 and 25
of the Commission’s Rules to Permit Oper-
ations of NGSO FSS Systems Co—Frequency
with GSO and Terrestrial Systems in the Ku-
Band Frequency Range” (ET Doc. No. 98-206)
received on June 27, 2002; to the Committee
on Commerce, Science, and Transportation.

EC-T771. A communication from the Chief
of Regulations and Administrative Law,
United States Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘‘Regatta
Regulations (including 10 regulations)”
((RIN2115-AE46)(2002-0001)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-7772. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Regatta Regulations; APBA Off-
Shore Boat Race, Tybee Island, GA”
((RIN2115-AE46)(2002-0023)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-7773. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations;
Georgetown Channel, Potomac River, Wash-
ington D.C.” ((RIN2115-AA97)(2002-0105)) re-
ceived on July 2, 2002; to the Committee on
Commerce, Science, and Transportation.

EC-7774. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Regatta Regulations; Skull Creek,
Hilton Head, SC” ((RIN2115-AE46)(2002-0022))
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received on July 2, 2002; to the Committee on
Commerce, Science, and Transportation.

EC-T775. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations;
Naval Submarine Base Bangor, Puget
Sound” ((RIN2115-A A97)(2002-0106)) received
on July 2, 2002; to the Committee on Com-
merce, Science, and Transportation.

EC-7776. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Regatta Regulations; Harbour
Town Fireworks Display, Calibogue Sound,
Hilton Head, SC” ((RIN2115-AE46)(2002-0021))
received on July 2, 2002; to the Committee on
Commerce, Science, and Transportation.

EC-T777. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations:
Liquefied Natural Gas Tankers, Cook Inlet,
AK” ((RIN2115-AA97)(2002-0104)) received on
July 2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-T778. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, TUnited States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Drawbridge Regulations; Atlantic
Intracoastal Waterway, Mile 1069.4 at Dania
Beach, Broward County, FL»” ((RIN2115—
AE47)(2002-0059)) received on July 2, 2002; to
the Committee on Commerce, Science, and
Transportation.

EC-T779. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations;
Saginaw River, Bay City, MI” ((RIN2115-
AA9T)(2002-0109)) received on July 2, 2002; to
the Committee on Commerce, Science, and
Transportation.

EC-7780. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations;
Port of New York and New Jersey”’
((RIN2115-A A97)(2002-0113)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-T7781. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations:
Saginaw River, Bay City, MI” ((RIN2115-
AA97)(2002-0103)) received on July 2, 2002; to
the Committee on Commerce, Science, and
Transportation.

EC-T782. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations;
Charleston Harbor River, SC”’ ((RIN2115-
AA97)(2002-0108)) received on July 2, 2002; to
the Committee on Commerce, Science, and
Transportation.

EC-T783. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
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entitled ‘‘Safety/Security Zone Regulations;
San Francisco Bay, San Francisco, CA and
Oakland, CA” ((RIN2115-AA97)(2002-0107)) re-
ceived on July 2, 2002; to the Committee on
Commerce, Science, and Transportation.

EC-7784. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations;
Festa Italiana 2002; Milwaukee, Wisconsin”
((RIN2115-A A97)(2002-0111)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-7785. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Regatta Regulations; Savannah
Waterfront Association July 4th Fireworks
Display, Savannah River, Savannah, GA”
((RIN2115-AE46)(2002-0002)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-7786. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations;
Sturgeon Bay Fireworks, Sturgeon Bay, Wis-
consin” ((RIN2115-A A97)(2002-0112)) received
on July 2, 2002; to the Committee on Com-
merce, Science, and Transportation.

EC-7787. A communication from the Com-
mander, Acting Chief of Regulations and Ad-
ministrative Law, United States Coast
Guard, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Safety/Security Zone Regulations;
Detroit River, Grosse Ile, MI” ((RIN2115-
AA9T)(2002-0110)) received on July 2, 2002; to
the Committee on Commerce, Science, and
Transportation.

EC-7788. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Eurocopter France Model AS350B, BA, Bl1,
B2, B3, C, D, D1; and AS355E, F, F1, F2, N,
and EC130 B4 Helicopters; CORRECTION”’
((RIN2120-A A64)(2002-0293)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-7789. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
MD Helicopters Inc. Model MD 900 Heli-
copters” ((RIN2120-A A64)(2002-0292)) received
on July 2, 2002; to the Committee on Com-
merce, Science, and Transportation.

EC-7790. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives: Si-
korsky Model S-70A and S-70C Helicopters”
((RIN2120-A A64)(2002-0295)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-7791. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Empresa Brasileira de Aeronautica SA Model
EMB 135 and 145 Series Airplanes’ ((RIN2120-
A A64)(2002-0294)) received on July 2, 2002; to
the Committee on Commerce, Science, and
Transportation.

EC-7792. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
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transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Rolls Royce plc RB211 Trent 875, 877, 884, 892,
892B, and 895 Series Turbofan Engines’”’
((RIN2120-A A64)(2002-0296)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-7793. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Rolls Royce plc RB211 Trent Series Turbofan
Engines” ((RIN2120-A A64)(2002-0298))  re-
ceived on July 2, 2002; to the Committee on
Commerce, Science, and Transportation.

EC-7794. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Air Tractor, Inc. Models AT400, 401, 401B, 402,
402A, 402B, AT 501, AT 802, and AT 802A Air-
planes” ((RIN2120-AA64)(2002-0299)) received
on July 2, 2002; to the Committee on Com-
merce, Science, and Transportation.

EC-7795. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ““Fees for Services for Certain
Flights; Notice of Agency Reconsideration of
Final Rule” ((RIN2120-AG17)(2002-0001)) re-
ceived on July 2, 2002; to the Committee on
Commerce, Science, and Transportation.

EC-7796. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Boeing Model 7 Series Airplanes”
((RIN2120-A A64)(2002-0302)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-7797. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Eurocopter France Model SA330F, G, J, and
AS332C1, L, and L1 Helicopters; request for
comments’” ((RIN2120-A A64)(2002-0301)) re-
ceived on July 2, 2002; to the Committee on
Commerce, Science, and Transportation.

EC-7798. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Airbus Model A300 B4-600 and A300 B4 600R
Series Airplanes; and Model A300 F4-605 Air-
planes” ((RIN2120-AA64)(2002-0303)) received
on July 2, 2002; to the Committee on Com-
merce, Science, and Transportation.

EC-7799. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
General Electric Company CF34 341 and -3B1
Series Turbofan Engines” ((RIN2120-
AA64)(2002-0304)) received on July 2, 2002; to
the Committee on Commerce, Science, and
Transportation.

EC-7800. A communication from the Pro-
gram Analyst of the Federal Aviation Ad-
ministration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Rolls Royce plc RB211 Trent 875, 877, 884, 892,
892B, and 895 Series Turbofan Engines”
((RIN2120-A A64)(2002-0305)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

EC-7801. A communication from the Chief,
Regulations and Administrative Law, United
States Coast Guard, Department of Trans-
portation, transmitting, pursuant to law, the
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report of a rule entitled ‘‘Safety/Security
Zone Regulations (including 64 regulations)”’
((RIN2115-A A97)(2002-0001)) received on July
2, 2002; to the Committee on Commerce,
Science, and Transportation.

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mrs. FEINSTEIN:

S. 2716. A bill to modify the authority of
the Federal Energy Regulatory Commission
to conduct investigations, to increase the
criminal penalties for violations of the Fed-
eral Power Act and the Natural Gas Act, and
to authorize the Chairman of the Federal En-
ergy Regulatory Commission to contract for
consultant services; to the Committee on
Energy and Natural Resources.

By Mr. BIDEN (for himself and Mr.
HATCH):

S. 2717. A bill to increase criminal pen-
alties relating to conspiracy, mail fraud,
wire fraud, and ERISA violations, and for
other purposes; to the Committee on the Ju-
diciary.

————

ADDITIONAL COSPONSORS

S. 515
At the request of Mr. DOMENICI, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 515, a bill to amend the
Internal Revenue Code of 1986 to estab-
lish a permanent tax incentive for re-
search and development, and for other
purposes.
S. 572
At the request of Mr. CHAFEE, the
names of the Senator from Kentucky
(Mr. BUNNING) and the Senator from
Washington (Mrs. MURRAY) were added
as cosponsors of S. 572, a bill to amend
title XIX of the Social Security Act to
extend modifications to DSH allot-
ments provided under the Medicare,
Medicaid, and SCHIP Benefits Improve-
ment and Protection Act of 2000.
S. 830
At the request of Mr. CHAFEE, the
names of the Senator from Rhode Is-
land (Mr. REED) and the Senator from
Missouri (Mrs. CARNAHAN) were added
as cosponsors of S. 830, a bill to amend
the Public Health Service Act to au-
thorize the Director of the National In-
stitute of Environmental Health
Sciences to make grants for the devel-
opment and operation of research cen-
ters regarding environmental factors
that may be related to the etiology of
breast cancer.
S. 873
At the request of Mr. HELMS, the
name of the Senator from Colorado
(Mr. ALLARD) was added as a cosponsor
of S. 873, a bill to preserve and protect
the free choice of individual employees
to form, join, or assist labor organiza-
tions, or to refrain from such activi-
ties.
S. 946
At the request of Ms. SNOWE, the
name of the Senator from Maryland
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(Mr. SARBANES) was added as a cospon-
sor of S. 946, a bill to establish an Of-
fice on Women’s Health within the De-
partment of Health and Human Serv-
ices.
S. 1022
At the request of Mr. WARNER, the
names of the Senator from Nevada (Mr.
REID) and the Senator from Missouri
(Mrs. CARNAHAN) were added as cospon-
sors of S. 1022, a bill to amend the In-
ternal Revenue Code of 1986 to allow
Federal civilian and military retirees
to pay health insurance premiums on a
pretax basis and to allow a deduction
for TRICARE supplemental premiums.
S. 1760
At the request of Mr. THOMAS, the
name of the Senator from Louisiana
(Ms. LANDRIEU) was added as a cospon-
sor of S. 1760, a bill to amend title
XVIII of the Social Security Act to
provide for the coverage of marriage
and family therapist services and men-
tal health counselor services under
part B of the medicare program, and
for other purposes.
S. 1945
At the request of Mr. JOHNSON, the
name of the Senator from Louisiana
(Ms. LANDRIEU) was added as a cospon-
sor of S. 1945, a bill to provide for the
merger of the bank and savings asso-
ciation deposit insurance funds, to
modernize and improve the safety and
fairness of the Federal deposit insur-
ance system, and for other purposes.
S. 1975
At the request of Mr. REID, the name
of the Senator from Louisiana (Mr.
BREAUX) was added as a cosponsor of S.
1975, a bill to amend title III of the
Public Health Service Act to include
each year of fellowship training in
geriatric medicine or geriatric psychi-
atry as a year of obligated service
under the National Health Corps Loan
Repayment Program.
S. 2010
At the request of Mr. LEAHY, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 2010, a bill to provide for
criminal prosecution of persons who
alter or destroy evidence in certain
Federal investigations or defraud in-
vestors of publicly traded securities, to
disallow debts incurred in violation of
securities fraud laws from being dis-
charged in bankruptcy, to protect
whistleblowers against retaliation by
their employers, and for other pur-
poses.
S. 2013
At the request of Mr. HARKIN, the
name of the Senator from Pennsyl-
vania (Mr. SPECTER) was added as a co-
sponsor of S. 2013, a bill to clarify the
authority of the Secretary of Agri-
culture to prescribe performance stand-
ards for the reduction of pathogens in
meat, meat products, poultry, and
poultry products processed by estab-
lishments receiving inspection serv-
ices.
S. 2268
At the request of Mr. MILLER, the
names of the Senator from Arkansas
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(Mrs. LINCOLN) and the Senator from
Alabama (Mr. SHELBY) were added as
cosponsors of S. 2268, a bill to amend
the Act establishing the Department of
Commerce to protect manufacturers
and sellers in the firearms and ammu-
nition industry from restrictions on
interstate or foreign commerce.
S. 2272
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2272, a bill to clarify cer-
tain provisions of the Tariff Suspension
and Trade Act of 2000.
S. 2213
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2273, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.
S. 2274
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2274, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.
S. 2275
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2275, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.
S. 2276
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2276, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.
S. 2277
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2277, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.
S. 2278
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2278, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.
S. 2279
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2279, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.
S. 2280
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2280, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.
S. 2281
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2281, a bill to reliquidate
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certain entries of tomato sauce prepa-
ration.
S. 2282

At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2282, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.

S. 2283

At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2283, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.

S. 2284

At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2284, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.

S. 2285

At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2285, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.

S. 2286

At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2286, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.

S. 2287

At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2287, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.

S. 2288

At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. TORRICELLI) was added as a co-
sponsor of S. 2288, a bill to reliquidate
certain entries of tomato sauce prepa-
ration.

S. 2480

At the request of Mr. SANTORUM, his
name was added as a cosponsor of S.
2480, a bill to amend title 18, United
States Code, to exempt qualified cur-
rent and former law enforcement offi-
cers from state laws prohibiting the
carrying of concealed handguns.

At the request of Mr. LEAHY, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 2480, supra.

S. 2484

At the request of Mr. BAUcCUS, the
name of the Senator from Hawaii (Mr.
AKAKA) was added as a cosponsor of S.
2484, a bill to amend part A of title IV
of the Social Security Act to reauthor-
ize and improve the operation of tem-
porary assistance to needy families
programs operated by Indian tribes,
and for other purposes.

S. 2554

At the request of Mr. SMITH of New

Hampshire, the name of the Senator
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from California (Mrs. BOXER) was added
as a cosponsor of S. 25564, a bill to
amend title 49, United States Code, to
establish a program for Federal flight
deck officers, and for other purposes.
S. 2560
At the request of Mr. ALLARD, the
name of the Senator from Kansas (Mr.
ROBERTS) was added as a cosponsor of
S. 2660, a bill to provide for a multi-
agency cooperative effort to encourage
further research regarding the causes
of chronic wasting disease and methods
to control the further spread of the dis-
ease in deer and elk herds, to monitor
the incidence of the disease, to support
State efforts to control the disease,
and for other purposes.
S. 2622
At the request of Mr. HOLLINGS, the
name of the Senator from Louisiana
(Ms. LANDRIEU) was added as a cospon-
sor of S. 2622, a bill to authorize the
President to posthumously award a
gold medal on behalf of Congress to Jo-
seph A. De Laine in recognition of his
contributions to the Nation.
S. 2642
At the request of Mr. NELSON of Flor-
ida, the name of the Senator from Wyo-
ming (Mr. ENZI) was added as a cospon-
sor of S. 2642, a bill to require back-
ground checks of alien flight school ap-
plicants without regard to the max-
imum certificated weight of the air-
craft for which they seek training, and
to require a report on the effectiveness
of the requirement.
S. 2648
At the request of Mr. HUTCHINSON,
the name of the Senator from Alabama
(Mr. SHELBY) was added as a cosponsor
of S. 2648, a bill to reauthorize and im-
prove the program of block grants to
States for temporary assistance for
needy families, improve access to qual-
ity child care, and for other purposes.
S. 2663
At the request of Mr. McCAIN, the
name of the Senator from South Da-
kota (Mr. DASCHLE) was added as a co-
sponsor of S. 2663, a bill to permit the
designation of Israeli-Turkish quali-
fying industrial zones.
S. 2672
At the request of Mr. BINGAMAN, the
name of the Senator from Oregon (Mr.
WYDEN) was added as a cosponsor of S.
2672, a bill to provide opportunities for
collaborative restoration projects on
National Forest System and other pub-
lic domain lands, and for other pur-
poses.
S. 2674
At the request of Mr. BROWNBACK, the
name of the Senator from Louisiana
(Ms. LANDRIEU) was added as a cospon-
sor of S. 2674, a bill to improve access
to health care medically underserved
areas.
S. RES. 293
At the request of Mr. BIDEN, the
name of the Senator from Wisconsin
(Mr. KoHL) was added as a cosponsor of
S. Res. 293, a resolution designating
the week of November 10 through No-
vember 16, 2002, as ‘‘National Veterans
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Awareness Week” to emphasize the
need to develop educational programs
regarding the contributions of veterans
to the country.

S. RES. 302

At the request of Mr. REID, his name
was added as a cosponsor of S. Res. 302,
a resolution honoring Ted Williams and
extending the condolences of the Sen-
ate on his death.

At the request of Mr. BYRD, his name
was added as a cosponsor of S. Res. 302,
supra.

AMENDMENT NO. 4174

At the request of Mr. WELLSTONE, his
name was added as a cosponsor of
amendment No. 4174 proposed to S.
2673, an original bill to improve quality
and transparency in financial reporting
and independent audits and accounting
services for public companies, to create
a Public Company Accounting Over-
sight Board, to enhance the standard
setting process for accounting prac-
tices, to strengthen the independence
of firms that audit public companies,
to increase corporate responsibility
and the usefulness of corporate finan-
cial disclosure, to protect the objec-
tivity and independence of securities
analysts, to improve Securities and Ex-
change Commission resources and over-
sight, and for other purposes.

————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mrs. FEINSTEIN:

S. 2716. A bill to modify the author-
ity of the Federal Energy Regulatory
Commission to conduct investigations,
to increase the criminal penalties for
violations of the Federal Power Act
and the Natural Gas Act, and to au-
thorize the Chairman of the Federal
Energy Regulatory Commission to con-
tract for consultant services; to the
Committee on Energy and Natural Re-
sources.

Mrs. FEINSTEIN. Madam President,
I am pleased to introduce this bill
today to strengthen the authority of
the Federal Energy Regulatory Com-
mission. In May, 2000 an energy crisis
began in California and eventually
spread to the other Western States.
For about a year, FERC refused to exe-
cute its mandate to enforce the provi-
sions of the Federal Power Act which
required the Agency to enforce ‘‘just
and reasonable” electricity prices.

In May, 2001 Pat Wood became the
Chairman of the Commission and under
his leadership the Commission has fi-
nally begun to aggressively investigate
what went wrong in the California and
Western energy markets.

However, there are still some weak-
nesses in FERC’s authority to inves-
tigate problems in energy markets, so-
licit necessary information and punish
wrongdoers. A report by the General
Accounting Office, GAO, last month
concluded that FERC does not have the
necessary legal authority to police
competitive energy markets.

This legislation is designed to bolster
FERC’s authority and allow the Agen-
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cy to levy penalties that will hold mar-
ket manipulators accountable for vio-
lations of the law. This legislation will
go a long way toward providing FERC
with the resources and legal authority
it needs to protect consumers and en-
sure that energy prices are just and
reasonable.

My legislation would do five things:
1. It would grant FERC the authority
to use monetary penalties on compa-
nies that don’t comply with requests
for information. This is essentially the
same authority that the Securities and
Exchange Commission has; 2. It would
make it easier for FERC to hire the
necessary outside help they need in-
cluding accountants, lawyers, and in-
vestigators for investigative purposes;
3. It would eliminate the requirement
that FERC receive approval from the
Office of Management and Budget be-
fore launching an investigation or
price discovery of electricity or nat-
ural gas markets involving more than
10 companies; 4. It would increase the
penalty amounts to $1 million instead
of the current $5,000 for violations of
the Federal Power Act and the Natural
Gas Act; five years instead of the cur-
rent two for violations of the statute;
and, $50,000 per day per violation in-
stead of the current $500 for violations
of rules or orders under the Federal
Power Act and the Natural Gas Act;
and 5. It would increase the Commis-
sion’s authority to impose civil pen-
alties, it also broadened to all sections
of Part II of the Federal Power Act and
the penalty amount is increased from
$10,000 to $50,000 per violation per day.

I continue to support FERC and
Chairman Pat Wood in its efforts to
stabilize energy prices, and ensure that
our energy markets function properly
although I believe that much more still
needs to be done.

But even if FERC has the will, the
GAO report correctly points out that it
may not have all the necessary tools.
It is my hope that this legislation will
help by providing FERC the necessary
authority to continue to aggressively
monitor energy markets and inves-
tigate wrongdoing.

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 4182. Mrs. HUTCHISON submitted an
amendment intended to be proposed by her
to the bill S. 2673, to improve quality and
transparency in financial reporting and inde-
pendent audits and accounting services for
public companies, to create a Public Com-
pany Accounting Oversight Board, to en-
hance the standard setting process for ac-
counting practices, to strengthen the inde-
pendence of firms that audit public compa-
nies, to increase corporate responsibility and
the usefulness of corporate financial disclo-
sure, to protect the objectivity and inde-
pendence of securities analysts, to improve
Securities and Exchange Commission re-
sources and oversight, and for other pur-
poses; which was ordered to lie on the table.

SA 4183. Mrs. BOXER submitted an amend-
ment intended to be proposed by her to the
bill S. 2673, supra; which was ordered to lie
on the table.
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SA 4184. Mr. GRAMM (for himself and Mr.
SANTORUM) proposed an amendment to
amendment SA 4174 proposed by Mr.
DASCHLE (for Mr. LEAHY (for himself, Mr.
MCCAIN, Mr. DASCHLE, Mr. DURBIN, Mr. HAR-
KIN, Mr. CLELAND, Mr. LEVIN, Mr. KENNEDY,
Mr. BIDEN, Mr. FEINGOLD, Mr. MILLER, Mr.
EDWARDS, Mrs. BOXER, Mr. CORZINE, Mr.
KERRY, Mr. SCHUMER, Mr. BROWNBACK, and
Mr. NELSON of Florida)) to the bill (S. 2673)
supra.

SA 4185. Mr. DASCHLE (for Mr. LEAHY (for
himself, Mr. McCAIN, Mr. DASCHLE, Mr. DUR-
BIN, Mr. HARKIN, Mr. CLELAND, Mr. LEVIN,
Mr. KENNEDY, Mr. BIDEN, Mr. FEINGOLD, Mr.
MILLER, Mr. EDWARDS, Mrs. BOXER, Mr.
CORZINE, Mr. KERRY, Mr. SCHUMER, Mr.
BROWNBACK, Mr. NELSON of Florida, Mr.
WELLSTONE, Ms. STABENOW, and Mr. JOHN-
SON)) proposed an amendment to the bill S.
2673, supra.

SA 4186. Mr. DASCHLE (for Mr. BIDEN (for
himself and Mr. HATCH)) proposed an amend-
ment to the bill S. 2673, supra.

SA 4187. Mr. EDWARDS (for himself, Mr.
ENzI, and Mr. CORZINE) submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra.

SA 4188. Mr. LOTT proposed an amendment
to the bill S. 2673, supra.

SA 4189. Mr. GRAMM proposed an amend-
ment to amendment SA 4188 proposed by Mr.
LOTT to the bill (S. 2673) supra.

SA 4190. Mr. DASCHLE (for Mr. BIDEN (for
himself and Mr. HATCH)) proposed an amend-
ment to amendment SA 4186 proposed by Mr.
DASCHLE (for Mr. BIDEN (for himself and Mr.
HATCH)) to the bill (S . 2673) supra.

SA 4191. Mr. ENSIGN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4192. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4193. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4194. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4195. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4196. Mr. McCAIN submitted an amend-
ment intended to be proposed by him to the
bill S. 2673, supra; which was ordered to lie
on the table.

SA 4197. Mr. SHELBY (for himself and Mr.
DURBIN) submitted an amendment intended
to be proposed by him to the bill S. 2673,
supra; which was ordered to lie on the table.

SA 4198. Mr. CLELAND submitted an
amendment intended to be proposed by him
to the bill S. 2673, supra; which was ordered
to lie on the table.

SA 4199. Mr. CLELAND submitted an
amendment intended to be proposed by him
to the bill S. 2673, supra; which was ordered
to lie on the table.

SA 4200. Mr. GRAMM (for Mr. MCCONNELL)
proposed an amendment to amendment SA
4187 submitted by Mr. EDWARDS (for himself,
Mr. ENzI, and Mr. CORZINE) to the bill (S.
2673) supra.

SA 4201. Mrs. CARNAHAN (for herself and
Mr. LEAHY) submitted an amendment in-
tended to be proposed by her to the bill S.
2673, supra; which was ordered to lie on the
table.

SA 4202. Mrs. CARNAHAN (for herself and
Mr. NELSON of Florida) submitted an amend-
ment intended to be proposed by her to the
bill S. 2673, supra; which was ordered to lie
on the table.
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SA 4203. Mr. MURKOWSKI (for himself,
Mr. STEVENS, Mr. CRAIG, Mr. BURNS, Mr.
CRAPO, Mr. SMITH of Oregon, and Mr. INHOFE)
submitted an amendment intended to be pro-
posed by him to the bill S. 2673, supra; which
was ordered to lie on the table.

SA 4204. Mr. SMITH of New Hampshire (for
himself, Mrs. BOXER, and Mr. BURNS) sub-
mitted an amendment which was ordered to
lie on the table.

SA 4205. Mr. SMITH of New Hampshire (for
himself, Mrs. BOXER, and Mr. BURNS) sub-
mitted an amendment intended to be pro-
posed by him to the bill S. 2554, to amend
title 49, United States Code, to establish a
program for Federal flight deck officers, and
for other purposes; which was referred to the
Committee on Commerce, Science, and
Transportation.

SA 4206. Mr. MILLER proposed an amend-
ment to the bill S. 2673, to improve quality
and transparency in financial reporting and
independent audits and accounting services
for public companies, to create a Public
Company Accounting Oversight Board, to en-
hance the standard setting process for ac-
counting practices, to strengthen the inde-
pendence of firms that audit public compa-
nies, to increase corporate responsibility and
the usefulness of corporate financial disclo-
sure, to protect the objectivity and inde-
pendence of securities analysts, to improve
Securities and Exchange Commission re-
sources and oversight, and for other pur-
poses.

SA 4207. Mrs. FEINSTEIN submitted an
amendment intended to be proposed by her
to the bill S. 2673, supra; which was ordered
to lie on the table.

SA 4208. Mr. WELLSTONE submitted an
amendment intended to be proposed by him
to the bill S. 2673, supra; which was ordered
to lie on the table.

SA 4182. Mrs. HUTCHISON submitted
an amendment intended to be proposed
by her to the bill S. 2673, to improve
quality and transparency in financial
reporting and independent audits and
accounting services for public compa-
nies, to create a Public Company Ac-
counting Oversight Board, to enhance
the standard setting process for ac-
counting practices, to strengthen the
independence of firms that audit public
companies, to increase corporate re-
sponsibility and the usefulness of cor-
porate financial disclosure, to protect
the objectivity and independence of se-
curities analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert:

TITLE  —PENSION PLAN PROTECTION
SEC. 00. SHORT TITLE.

This title may be cited as the ‘‘Pension

Plan Protection Act”.

Subtitle A—Provisions To Promote Ensuring

Pension Plan Asset Diversification

__01. DIVERSIFICATION REQUIREMENTS
FOR CERTAIN PLANS HOLDING EM-
PLOYER SECURITIES.

Section 404 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1104) is
amended by adding at the end the following
new subsection:

‘“‘(e)(1) An applicable individual account
plan shall meet the requirements of para-
graphs (2), (3), and (4).

‘(2) A plan meets the requirements of this
paragraph if the plan provides participants
and beneficiaries with at least 4 different in-
vestment options, including 3 options which

SEC.
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do not involve the acquisition or holding of
qualifying employer securities or qualifying
employer real property.

‘“(3) A plan meets the requirements of this
paragraph if the plan provides that no em-
ployee contribution or elective deferral may
be required to be invested in qualifying em-
ployer securities or qualifying employer real
property either—

‘“(A) pursuant to the terms of the plan, or

‘“(B) at the direction of a person other than
the participant making the employee con-
tribution or elective deferral or a beneficiary
of the participant.

‘“(4)(A) A plan meets the requirements of
this paragraph if each employee who has a
nonforfeitable right to 100 percent of the em-
ployee’s accrued benefit derived from em-
ployer contributions may, at any time after
the 90th day following the allocation of any
qualifying employer securities or qualifying
employer real property to the employee
under the plan, direct the plan to divest the
employee’s account of such securities or
property and reinvest an equivalent amount
in other assets.

‘“(B) The Secretary of the Treasury, in con-
sultation with the Secretary, shall prescribe
regulations under which an employee is
given reasonable notice of the opportunity,
and a reasonable period of time, to make the
divestiture and reinvestment under subpara-
graph (A).

““(5) For purposes of this subsection—

‘“(A) The term ‘applicable individual ac-
count plan’ means any individual account
plan, except that such term shall not include
an employee stock ownership plan (within
the meaning of section 4975(e)(7) of the Inter-
nal Revenue Code of 1986), or a plan which
meets the requirements of section 409(a) of
such Code, under which the only contribu-
tions which may be made are qualified non-
elective contributions (as defined in section
401(m)(4)(C) of such Code).

‘(B) ELECTIVE DEFERRALS.—The term ‘elec-
tive deferrals’ has the meaning given such
term by section 402(g)(3) of such Code.

‘(C) The terms ‘qualifying employer secu-
rities’ and ‘qualifying employer real prop-
erty’ have the meanings given such terms by
section 407(d).”

SEC.  02. MANDATORY QUARTERLY STATE-
MENTS.

(a) IN GENERAL.—Section 104 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1024) is amended—

(1) by redesignating subsections (¢) and (d)
as subsections (d) and (e), respectively, and

(2) by inserting after subsection (b) the fol-
lowing new subsection:

“(c)(1) The plan administrator of an appli-
cable individual account plan shall, within a
reasonable period of time following the close
of each calendar quarter, provide to each
participant or beneficiary a statement with
respect to his or her individual account
which includes—

‘“(A) the fair market value as of the close
of such quarter of the assets in the account
in each investment option,

‘(B) the percentage as of such calendar
quarter of assets which each investment op-
tion is of the total assets in the account,

‘(C) any administrative and transaction
fees incurred in connection with the account
during such quarter, and

‘(D) such other information as the Sec-
retary of the Treasury may prescribe.

“(2) If, as of the close of any calendar quar-
ter, the aggregate fair market value of appli-
cable securities held by a participant or ben-
eficiary in an applicable individual account
plan exceeds 25 percent of the aggregate
value of all assets held by the participant or
beneficiary in the plan, the plan adminis-
trator shall include with the statement
under paragraph (1) a separate notice
which—
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“‘(A) notifies the participant or beneficiary
of such percentage, and

‘(B) reminds the participant or beneficiary
of the right to diversify plan assets and rec-
ommends that the participant or beneficiary
seek advice from a professional investment
advisor as to the need for a reassessment of
the participant’s or beneficiary’s investment
diversification.

‘(3) The Secretary of Labor may by regula-
tion provide that this subsection shall not
apply to plans with fewer than 100 partici-
pants, except that any such exception shall
not apply for any requirement under this
subsection to provide a statement and notice
to a participant or beneficiary under the
plan to whom paragraph (2) applies for any
calendar quarter.

‘“(4) Any statement or notice under this
subsection shall be written in a manner cal-
culated to be understood by the average plan
participant.

*“(5) For purposes of this subsection—

“(A) the term ‘applicable individual ac-
count plan’ has the meaning given such term
by section 404(e), and

‘(B) the term ‘applicable securities’ means
any securities described in subparagraph (A),
(B), or (C) of section 407(d)(5) which are
issued by the same person or an affiliate of,
or related person to, such person.

‘(6) For purposes of this subsection, all ap-
plicable individual account plans maintained
by the same employer shall be treated as one
employer.”’

(b) ENFORCEMENT.—Section 502(c)(1) of such
Act (29 U.S.C. 1132(¢c)(1)) is amended by strik-
ing ‘“‘or section 101(e)(1)” and inserting °,
section 101(e)(1), or section 104(c)’’.

SEC.  03. STUDY RELATING TO INDIVIDUAL AC-

COUNT PLANS.

(a) IN GENERAL.—As soon as practicable
after the date of the enactment of this Act,
the Secretary of Labor, in consultation with
the Secretary of the Treasury and the Secu-
rities and Exchange Commission, shall con-
duct a study relating to the investment of
plan assets of individual account plans in
stock or other securities.

(b) MATTERS To BE STUDIED.—In con-
ducting the study under subsection (a), the
Secretary shall—

(1) consider the feasibility and likely ef-
fects of a statutory requirement that plan
participants and beneficiaries be allowed to
trade securities on a daily basis,

(2) consider the feasibility and likely ef-
fects of a mechanism to allow plan partici-
pants and beneficiaries to sell employer se-
curities during a period of high market vola-
tility if a blackout period is in effect,

(3) consider the feasibility and likely ef-
fects of establishing an insurance program to
protect participants and beneficiaries from
losses of their initial investment of employer
and employee contributions in employer se-
curities due to fraud, and

(4) consider such other matters as the Sec-
retary determines appropriate to ensure the
protection of participants or beneficiaries
from insufficient diversification of plan as-
sets.

(c) REPORT.—Not later than 180 days after
the date of the enactment of this Act, the
Secretary of Labor shall submit to each
House of Congress a report setting forth the
results of the study conducted under this
section, including any statutory or adminis-
trative changes as the Secretary determines
appropriate.

Subtitle B—Prohibited Transaction Exemp-
tion For the Provision of Investment Ad-
vice

SEC.  11. PROHIBITED TRANSACTION EXEMP-

TION FOR THE PROVISION OF IN-
VESTMENT ADVICE.

(a) EXEMPTION FROM PROHIBITED TRANS-
ACTIONS.—Section 408(b) of the Employee Re-
tirement Income Security Act of 1974 (29
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U.S.C. 1108(b)) is amended by adding at the
end the following new paragraph:

‘“(14)(A) Any transaction described in sub-
paragraph (B) in connection with the provi-
sion of investment advice described in sec-
tion 3(21)(A)(ii), in any case in which—

‘(i) the investment of assets of the plan is
subject to the direction of plan participants
or beneficiaries,

‘‘(ii) the advice is provided to the plan or a
participant or beneficiary of the plan by a fi-
duciary adviser in connection with any sale,
acquisition, or holding of a security or other
property for purposes of investment of plan
assets, and

‘‘(iii) the requirements of subsection (g)
are met in connection with the provision of
the advice.

‘““(B) The transactions described in this
subparagraph are the following:

‘(i) the provision of the advice to the plan,
participant, or beneficiary;

‘“(ii) the sale, acquisition, or holding of a
security or other property (including any
lending of money or other extension of credit
associated with the sale, acquisition, or
holding of a security or other property) pur-
suant to the advice; and

‘“(iii) the direct or indirect receipt of fees
or other compensation by the fiduciary ad-
viser or an affiliate thereof (or any em-
ployee, agent, or registered representative of
the fiduciary adviser or affiliate) in connec-
tion with the provision of the advice or in
connection with a sale, acquisition, or hold-
ing of a security or other property pursuant
to the advice.”.

(b) REQUIREMENTS.—Section 408 of such Act
is amended further by adding at the end the
following new subsection:

‘(g) REQUIREMENTS RELATING TO PROVISION
OF INVESTMENT ADVICE BY FIDUCIARY ADVIS-
ERS.—

‘(1) IN GENERAL.—The requirements of this
subsection are met in connection with the
provision of investment advice referred to in
section 3(21)(A)(ii), provided to an employee
benefit plan or a participant or beneficiary
of an employee benefit plan by a fiduciary
adviser with respect to the plan in connec-
tion with any sale, acquisition, or holding of
a security or other property for purposes of
investment of amounts held by the plan, if—

““(A) in the case of the initial provision of
the advice with regard to the security or
other property by the fiduciary adviser to
the plan, participant, or beneficiary, the fi-
duciary adviser provides to the recipient of
the advice, at a time reasonably contem-
poraneous with the initial provision of the
advice, a written notification (which may
consist of notification by means of elec-
tronic communication)—

‘(i) of all fees or other compensation relat-
ing to the advice that the fiduciary adviser
or any affiliate thereof is to receive (includ-
ing compensation provided by any third
party) in connection with the provision of
the advice or in connection with the sale, ac-
quisition, or holding of the security or other
property,

‘‘(ii) of any material affiliation or contrac-
tual relationship of the fiduciary adviser or
affiliates thereof in the security or other
property,

‘“(iii) of any limitation placed on the scope
of the investment advice to be provided by
the fiduciary adviser with respect to any
such sale, acquisition, or holding of a secu-
rity or other property,

“‘(iv) of the types of services provided by
the fiduciary advisor in connection with the
provision of investment advice by the fidu-
ciary adviser, and

‘“(v) that the adviser is acting as a fidu-
ciary of the plan in connection with the pro-
vision of the advice,
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‘(B) the fiduciary adviser provides appro-
priate disclosure, in connection with the
sale, acquisition, or holding of the security
or other property, in accordance with all ap-
plicable securities laws,

‘(C) the sale, acquisition, or holding oc-
curs solely at the direction of the recipient
of the advice,

‘(D) the compensation received by the fi-
duciary adviser and affiliates thereof in con-
nection with the sale, acquisition, or holding
of the security or other property is reason-
able, and

‘“(E) the terms of the sale, acquisition, or
holding of the security or other property are
at least as favorable to the plan as an arm’s
length transaction would be.

¢(2) STANDARDS FOR PRESENTATION OF IN-
FORMATION.—The notification required to be
provided to participants and beneficiaries
under paragraph (1)(A) shall be written in a
clear and conspicuous manner and in a man-
ner calculated to be understood by the aver-
age plan participant and shall be sufficiently
accurate and comprehensive to reasonably
apprise such participants and beneficiaries of
the information required to be provided in
the notification.

¢“(3) EXEMPTION CONDITIONED ON CONTINUED
AVAILABILITY OF REQUIRED INFORMATION ON
REQUEST FOR 1 YEAR.—The requirements of
paragraph (1)(A) shall be deemed not to have
been met in connection with the initial or
any subsequent provision of advice described
in paragraph (1) to the plan, participant, or
beneficiary if, at any time during the provi-
sion of advisory services to the plan, partici-
pant, or beneficiary, the fiduciary adviser
fails to maintain the information described
in clauses (i) through (iv) of subparagraph
(A) in currently accurate form and in the
manner described in paragraph (2) or fails—

‘“(A) to provide, without charge, such cur-
rently accurate information to the recipient
of the advice no less than annually,

‘(B) to make such currently accurate in-
formation available, upon request and with-
out charge, to the recipient of the advice, or

‘“(C) in the event of a material change to
the information described in clauses (i)
through (iv) of paragraph (1)(A), to provide,
without charge, such currently accurate in-
formation to the recipient of the advice at a
time reasonably contemporaneous to the ma-
terial change in information.

¢‘(4) MAINTENANCE FOR 6 YEARS OF EVIDENCE
OF COMPLIANCE.—A fiduciary adviser referred
to in paragraph (1) who has provided advice
referred to in such paragraph shall, for a pe-
riod of not less than 6 years after the provi-
sion of the advice, maintain any records nec-
essary for determining whether the require-
ments of the preceding provisions of this
subsection and of subsection (b)(14) have
been met. A transaction prohibited under
section 406 shall not be considered to have
occurred solely because the records are lost
or destroyed prior to the end of the 6-year
period due to circumstances beyond the con-
trol of the fiduciary adviser.

¢(5) EXEMPTION FOR PLAN SPONSOR AND CER-
TAIN OTHER FIDUCIARIES.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), a plan sponsor or other person who is a
fiduciary (other than a fiduciary adviser)
shall not be treated as failing to meet the re-
quirements of this part solely by reason of
the provision of investment advice referred
to in section 3(21)(A)(ii) (or solely by reason
of contracting for or otherwise arranging for
the provision of the advice), if—

‘(i) the advice is provided by a fiduciary
adviser pursuant to an arrangement between
the plan sponsor or other fiduciary and the
fiduciary adviser for the provision by the fi-
duciary adviser of investment advice re-
ferred to in such section,
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‘“(ii) the terms of the arrangement require
compliance by the fiduciary adviser with the
requirements of this subsection, and

‘‘(iii) the terms of the arrangement include
a written acknowledgment by the fiduciary
adviser that the fiduciary adviser is a fidu-
ciary of the plan with respect to the provi-
sion of the advice.

‘(B) CONTINUED DUTY OF PRUDENT SELEC-
TION OF ADVISER AND PERIODIC REVIEW.—Noth-
ing in subparagraph (A) shall be construed to
exempt a plan sponsor or other person who is
a fiduciary from any requirement of this
part for the prudent selection and periodic
review of a fiduciary adviser with whom the
plan sponsor or other person enters into an
arrangement for the provision of advice re-
ferred to in section 3(21)(A)(ii). The plan
sponsor or other person who is a fiduciary
has no duty under this part to monitor the
specific investment advice given by the fidu-
ciary adviser to any particular recipient of
the advice.

¢“(C) AVAILABILITY OF PLAN ASSETS FOR PAY-
MENT FOR ADVICE.—Nothing in this part shall
be construed to preclude the use of plan as-
sets to pay for reasonable expenses in pro-
viding investment advice referred to in sec-
tion 3(21)(A)(i).

‘‘(6) DEFINITIONS.—For purposes of this sub-
section and subsection (b)(14)—

‘“(A) FIDUCIARY ADVISER.—The term ‘fidu-
ciary adviser’ means, with respect to a plan,
a person who is a fiduciary of the plan by
reason of the provision of investment advice
by the person to the plan or to a participant
or beneficiary and who is—

‘(i) registered as an investment adviser
under the Investment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.) or under the laws of the
State in which the fiduciary maintains its
principal office and place of business,

‘‘(ii) a bank or similar financial institution
referred to in section 408(b)(4),

‘‘(iii) an insurance company qualified to do
business under the laws of a State,

‘“(iv) a person registered as a broker or
dealer under the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.),

‘“(v) an affiliate of a person described in
any of clauses (i) through (iv), or

‘(vi) an employee, agent, or registered rep-
resentative of a person described in any of
clauses (i) through (v) who satisfies the re-
quirements of applicable insurance, banking,
and securities laws relating to the provision
of the advice.

‘“(B) AFFILIATE.—The term ‘affiliate’ of an-
other entity means an affiliated person of
the entity (as defined in section 2(a)(3) of the
Investment Company Act of 1940 (15 U.S.C.
80a-2(a)(3))).

‘“(C) REGISTERED REPRESENTATIVE.—The
term ‘registered representative’ of another
entity means a person described in section
3(a)(18) of the Securities Exchange Act of
1934 (15 U.S.C. 78c(a)(18)) (substituting the
entity for the broker or dealer referred to in
such section) or a person described in section
202(a)(17) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-2(a)(17)) (substituting the
entity for the investment adviser referred to
in such section).”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to advice referred to in section 3(21)(A)(ii) of
the Employee Retirement Income Security
Act of 1974 provided on or after January 1,
2002.

Subtitle C—General Provisions
SEC. 21. EFFECTIVE DATE AND RELATED
RULES.
(a) IN GENERAL.—Except as otherwise pro-
vided in this title, the amendments made by

this title shall apply with respect to plan
years beginning on or after January 1, 2002.
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(b) SPECIAL RULE FOR COLLECTIVELY BAR-
GAINED PLANS.—In the case of a plan main-
tained pursuant to 1 or more collective bar-
gaining agreements between employee rep-
resentatives and 1 or more employers rati-
fied on or before the date of the enactment of
this Act, subsection (a) shall be applied to
benefits pursuant to, and individuals covered
by, any such agreement by substituting for
“January 1, 2002’ the date of the commence-
ment of the first plan year beginning on or
after the earlier of—

(1) the later of—

(A) January 1, 2003, or

(B) the date on which the last of such col-
lective bargaining agreements terminates
(determined without regard to any extension
thereof after the date of the enactment of
this Act), or

(2) January 1, 2004.

(c) PLAN AMENDMENTS.—If the amendments
made by this title require an amendment to
any plan, such plan amendment shall not be
required to be made before the first plan
year beginning on or after January 1, 2004,
if—

(1) during the period after such amend-
ments made by this title take effect and be-
fore such first plan year, the plan is operated
in accordance with the requirements of such
amendments made by this title, and

(2) such plan amendment applies retro-
actively to the period after such amend-
ments made by this title take effect and be-
fore such first plan year.

SA 4183. Mrs. BOXER submitted an
amendment intended to be proposed by
her to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and HExchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 103, line 4, insert ‘‘, or any house-
hold member of the securities analyst,”” after
“‘analyst”.

SA 4184. Mr. GRAMM (for himself
and Mr. SANTORUM) proposed an
amendment to SA 4174 proposed by Mr.
DASCHLE (for Mr. LEAHY (for himself,
Mr. McCAIN, Mr. DASCHLE, Mr. DURBIN,
Mr. HARKIN, Mr. CLELAND, Mr. LEVIN,
Mr. KENNEDY, Mr. BIDEN, Mr. FEIN-
GOLD, Mr. MILLER, Mr. EDWARDS, Mrs.
BOXER, Mr. CORZINE, Mr. KERRY, Mr.
SCHUMER, Mr. BROWNBACK, and Mr.
NELSON of Florida)) to the bill (S. 2673)
to improve quality and transparency in
financial reporting and independent
audits and accounting services for pub-
lic companies, to create a Public Com-
pany Accounting Oversight Board, to
enhance the standard setting process
for accounting practices, to strengthen
the independence of firms that audit
public companies, to increase cor-
porate responsibility and the useful-
ness of corporate financial disclosure,
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to protect the objectivity and inde-
pendence of securities analysts, to im-
prove Securities and Exchange Com-
mission resources and oversight, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of the division, insert the fol-
lowing new section:

“SEC. . EXEMPTION AUTHORITY.

(1) CASE-BY-CASE WAIVERS.—Notwith-
standing section 201(b) of this Act, the Board
may, on a case-by-case basis, exempt any
person, issuer, public accounting firm, or
transaction from the prohibition on the pro-
vision of services under section 10A(g) of the
Securities Exchange Act of 1934 (as added by
this section), to the extent that such exemp-
tion is necessary or appropriate in the public
interest and is consistent with the protec-
tion of investors, and subject to review by
the Commission in the same manner as for
rules of the Board under section 107.

‘(2) SMALL BUSINESS EXEMPTION.—The
Board may, by rule exempt any person,
issuer or public accounting firm (or classes
of such persons, issuers or public accounting
firms) from the prohibition on the provision
of services under section 10A(g) of the Secu-
rities Exchange Act of 1934 (as added by this
section), based upon the small business na-
ture of such person, issuer or public account-
ing firm, taking into consideration applica-
ble factors such as total asset size, avail-
ability and cost of retaining multiple service
providers, number of public company audits
performed, and such other factors and condi-
tions as the Board deems appropriate con-
sistent with the purposes of this Act.”.

SA 4185. Mr. DASCHLE (for Mr.
LEAHY (for himself, Mr. McCAIN, Mr.
DASCHLE, Mr. DURBIN, Mr. HARKIN, Mr.
CLELAND, Mr. LEVIN, Mr. KENNEDY, Mr.
BIDEN, Mr. FEINGOLD, Mr. MILLER, Mr.
EDWARDS, Mrs. BOXER, Mr. CORZINE,
Mr. KERRY, Mr. SCHUMER, Mr.
BROWNBACK, Mr. NELSON of Florida, Mr.
WELLSTONE, Ms. STABENOW, and Mr.
JOHNSON)) proposed an amendment to
the bill S. 2673, to improve quality and
transparency in financial reporting and
independent audits and accounting
services for public companies, to create
a Public Company Accounting Over-
sight Board, to enhance the standard
setting process for accounting prac-
tices, to strengthen the independence
of firms that audit public companies,
to increase corporate responsibility
and the usefulness of corporate finan-
cial disclosure, to protect the objec-
tivity and independence of securities
analysts, to improve Securities and Ex-
change Commission resources and over-
sight, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 117, strike Act and insert the fol-
lowing:

TITLE VIII—CORPORATE AND CRIMINAL
FRAUD ACCOUNTABILITY
SEC. 801. SHORT TITLE.

This title may be cited as the ‘‘Corporate
and Criminal Fraud Accountability Act of
2002°.

SEC. 802. CRIMINAL PENALTIES FOR ALTERING
DOCUMENTS.

(a) IN GENERAL.—Chapter 73 of title 18,
United States Code, is amended by adding at
the end the following:
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“§1519. Destruction, alteration, or falsifica-
tion of records in Federal investigations
and bankruptcy
“Whoever knowingly alters, destroys, mu-

tilates, conceals, covers up, falsifies, or

makes a false entry in any record, document,
or tangible object with the intent to impede,
obstruct, or influence the investigation or
proper administration of any matter within
the jurisdiction of any department or agency
of the United States or any case filed under
title 11, or in relation to or contemplation of
any such matter or case, shall be fined under

this title, imprisoned not more than 10
years, or both.

“§1520. Destruction of corporate audit
records

‘“‘(a)(1) Any accountant who conducts an
audit of an issuer of securities to which sec-
tion 10A(a) of the Securities Exchange Act of
1934 (15 U.S.C. 78j-1(a)) applies, shall main-
tain all audit or review workpapers for a pe-
riod of 5 years from the end of the fiscal pe-
riod in which the audit or review was con-
cluded.

‘(2) The Securities and Exchange Commis-
sion shall promulgate, within 180 days, after
adequate notice and an opportunity for com-
ment, such rules and regulations, as are rea-
sonably necessary, relating to the retention
of relevant records such as workpapers, doc-
uments that form the basis of an audit or re-
view, memoranda, correspondence, commu-
nications, other documents, and records (in-
cluding electronic records) which are cre-
ated, sent, or received in connection with an
audit or review and contain conclusions,
opinions, analyses, or financial data relating
to such an audit or review, which is con-
ducted by any accountant who conducts an
audit of an issuer of securities to which sec-
tion 10A(a) of the Securities Exchange Act of
1934 (15 U.S.C. 78j-1(a)) applies.

“(b) Whoever knowingly and willfully vio-
lates subsection (a)(1), or any rule or regula-
tion promulgated by the Securities and Ex-
change Commission under subsection (a)(2),
shall be fined under this title, imprisoned
not more than 5 years, or both.

‘“(c) Nothing in this section shall be
deemed to diminish or relieve any person of
any other duty or obligation, imposed by
Federal or State law or regulation, to main-
tain, or refrain from destroying, any docu-
ment.”’.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 73 of
title 18, United States Code, is amended by
adding at the end the following new items:
¢“1519. Destruction, alteration, or falsifica-

tion of records in Federal inves-
tigations and bankruptcy.
Destruction of corporate
records.”.
SEC. 803. DEBTS NONDISCHARGEABLE IF IN-
CURRED IN VIOLATION OF SECURI-
TIES FRAUD LAWS.

Section 523(a) of title 11, United States
Code, is amended—

(1) in paragraph (17), by striking ‘“‘or’’ after
the semicolon;

(2) in paragraph (18), by striking the period
at the end and inserting ‘‘; or’’; and

(3) by adding at the end, the following:

¢(19) that—

‘‘(A) arises under a claim relating to—

‘(i) the violation of any of the Federal se-
curities laws (as that term is defined in sec-
tion 3(a)(47) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(47)), any State securi-
ties laws, or any regulations or orders issued
under such Federal or State securities laws;
or

‘‘(ii) common law fraud, deceit, or manipu-
lation in connection with the purchase or
sale of any security; and

‘(B) results, in relation to any claim de-
scribed in subparagraph (A), from—

15620. audit
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‘(i) any judgment, order, consent order, or
decree entered in any Federal or State judi-
cial or administrative proceeding;

‘(i) any settlement agreement entered
into by the debtor; or

‘“(iii) any court or administrative order for
any damages, fine, ©penalty, citation,
restitutionary payment, disgorgement pay-
ment, attorney fee, cost, or other payment
owed by the debtor.”.

SEC. 804. STATUTE OF LIMITATIONS FOR SECURI-
TIES FRAUD.

(a) IN GENERAL.—Section 1658 of title 28,
United States Code, is amended—

(1) by inserting ‘‘(a)’’ before ‘“‘Except’’; and

(2) by adding at the end the following:

““(b) Notwithstanding subsection (a), a pri-
vate right of action that involves a claim of
fraud, deceit, manipulation, or contrivance
in contravention of a regulatory requirement
concerning the securities laws, as defined in
section 3(a)(47) of the Securities Exchange
Act of 1934 (15 U.S.C. T78c(a)(47)), may be
brought not later than the earlier of—

‘(1) Two years after the discovery of the
facts constituting the violation; or

*(2) Five years after such violation.”.

(b) EFFECTIVE DATE.—The limitations pe-
riod provided by section 1658(b) of title 28,
United States Code, as added by this section,
shall apply to all proceedings addressed by
this section that are commenced on or after
the date of enactment of this Act.

(c) No CREATION OF ACTIONS.—Nothing in
this section shall create a new, private right
of action.
SEC. 805. REVIEW OF FEDERAL SENTENCING

GUIDELINES FOR OBSTRUCTION OF
JUSTICE AND EXTENSIVE CRIMINAL
FRAUD.

Pursuant to section 994 of title 28, United
States Code, and in accordance with this sec-
tion, the United States Sentencing Commis-
sion shall review and amend, as appropriate,
the Federal Sentencing Guidelines and re-
lated policy statements to ensure that—

(1) the base offense level and existing en-
hancements contained in United States Sen-
tencing Guideline 2J1.2 relating to obstruc-
tion of justice are sufficient to deter and
punish that activity;

(2) the enhancements and specific offense
characteristics relating to obstruction of
justice are adequate in cases where—

(A) documents and other physical evidence
are actually destroyed, altered, or fab-
ricated;

(B) the destruction, alteration, or fabrica-
tion of evidence involves—

(i) a large amount of evidence, a large
number of participants, or is otherwise ex-
tensive;

(ii) the selection of evidence that is par-
ticularly probative or essential to the inves-
tigation; or

(iii) more than minimal planning; or

(C) the offense involved abuse of a special
skill or a position of trust;

(3) the guideline offense levels and en-
hancements for violations of section 1519 or
1520 of title 18, United States Code, as added
by this title, are sufficient to deter and pun-
ish that activity;

(4) the guideline offense levels and en-
hancements under United States Sentencing
Guideline 2B1.1 (as in effect on the date of
enactment of this Act) are sufficient for a
fraud offense when the number of victims ad-
versely involved is significantly greater than
50;

(5) a specific offense characteristic enhanc-
ing sentencing is provided under United
States Sentencing Guideline 2B1.1 (as in ef-
fect on the date of enactment of this Act) for
a fraud offense that endangers the solvency
or financial security of a substantial number
of victims; and
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(6) the guidelines that apply to organiza-
tions in United States Sentencing Guide-
lines, chapter 8, are sufficient to deter and
punish organizational criminal misconduct.
SEC. 806. PROTECTION FOR EMPLOYEES OF PUB-

LICLY TRADED COMPANIES WHO
PROVIDE EVIDENCE OF FRAUD.

(a) IN GENERAL.—Chapter 73 of title 18,
United States Code, is amended by inserting
after section 1514 the following:

“§ 1514A. Civil action to protect against retal-
iation in fraud cases

‘“(a) WHISTLEBLOWER PROTECTION FOR EM-
PLOYEES OF PUBLICLY TRADED COMPANIES.—
No company with a class of securities reg-
istered under section 12 of the Securities Ex-
change Act of 1934 (15 U.S.C. 780), or that is
required to file reports under section 15(d) of
the Securities Exchange Act of 1934 (15
U.S.C. 780(d)), or any officer, employee, con-
tractor, subcontractor, or agent of such com-
pany, may discharge, demote, suspend,
threaten, harass, or in any other manner dis-
criminate against an employee in the terms
and conditions of employment because of
any lawful act done by the employee—

‘(1) to provide information, cause informa-
tion to be provided, or otherwise assist in an
investigation regarding any conduct which
the employee reasonably believes constitutes
a violation of section 1341, 1343, 1344, or 1348,
any rule or regulation of the Securities and
Exchange Commission, or any provision of
Federal law relating to fraud against share-
holders, when the information or assistance
is provided to or the investigation is con-
ducted by—

‘“(A) a Federal regulatory or law enforce-
ment agency;

‘(B) any Member of Congress or any com-
mittee of Congress; or

‘“(C) a person with supervisory authority
over the employee (or such other person
working for the employer who has the au-
thority to investigate, discover, or terminate
misconduct); or

‘“(2) to file, cause to be filed, testify, par-
ticipate in, or otherwise assist in a pro-
ceeding filed or about to be filed (with any
knowledge of the employer) relating to an
alleged violation of section 1341, 1343, 1344, or
1348, any rule or regulation of the Securities
and Exchange Commission, or any provision
of Federal law relating to fraud against
shareholders.

“(b) ENFORCEMENT ACTION.—

‘(1) IN GENERAL.—A person who alleges dis-
charge or other discrimination by any person
in violation of subsection (a) may seek relief
under subsection (c), by—

‘“(A) filing a complaint with the Secretary
of Labor; or

‘“(B) if the Secretary has not issued a final
decision within 180 days of the filing of the
complaint and there is no showing that such
delay is due to the bad faith of the claimant,
bringing an action at law or equity for de
novo review in the appropriate district court
of the United States, which shall have juris-
diction over such an action without regard
to the amount in controversy.

‘“(2) PROCEDURE.—

‘““(A) IN GENERAL.—An action under para-
graph (1)(A) shall be governed under the
rules and procedures set forth in section
42121(b) of title 49, United States Code.

‘(B) EXCEPTION.—Notification made under
section 42121(b)(1) of title 49, United States
Code, shall be made to the person named in
the complaint and to the employer.

‘“(C) BURDENS OF PROOF.—An action
brought under paragraph (1)(B) shall be gov-
erned by the legal burdens of proof set forth
in section 42121(b) of title 49, United States
Code.
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‘(D) STATUTE OF LIMITATIONS.—An action
under paragraph (1) shall be commenced not
later than 90 days after the date on which
the violation occurs.

‘‘(c) REMEDIES.—

‘(1) IN GENERAL.—An employee prevailing
in any action under subsection (b)(1) shall be
entitled to all relief necessary to make the
employee whole.

‘“(2) COMPENSATORY DAMAGES.—Relief for
any action under paragraph (1) shall in-
clude—

““(A) reinstatement with the same senior-
ity status that the employee would have had,
but for the discrimination;

‘(B) the amount of back pay, with inter-
est; and

‘(C) compensation for any special damages
sustained as a result of the discrimination,
including litigation costs, expert witness
fees, and reasonable attorney fees.

‘“(d) RIGHTS RETAINED BY EMPLOYEE.—
Nothing in this section shall be deemed to
diminish the rights, privileges, or remedies
of any employee under any Federal or State
law, or under any collective bargaining
agreement.”’.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 73 of
title 18, United States Code, is amended by
inserting after the item relating to section
1514 the following new item:

““1514A. Civil action to protect against retal-
iation in fraud cases.”.
SEC. 807. CRIMINAL PENALTIES FOR DEFRAUD-
ING SHAREHOLDERS OF PUBLICLY
TRADED COMPANIES.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§ 1348. Securities fraud

“Whoever knowingly executes, or attempts
to execute, a scheme or artifice—

‘(1) to defraud any person in connection
with any security of an issuer with a class of
securities registered under section 12 of the
Securities Exchange Act of 1934 (15 U.S.C.
781) or that is required to file reports under
section 15(d) of the Securities Exchange Act
of 1934 (15 U.S.C. 780(d)); or

‘(2) to obtain, by means of false or fraudu-
lent pretenses, representations, or promises,
any money or property in connection with
the purchase or sale of any security of an
issuer with a class of securities registered
under section 12 of the Securities Exchange
Act of 1934 (15 U.S.C. 78]) or that is required
to file reports under section 15(d) of the Se-
curities Exchange Act of 1934 (156 U.S.C.
780(d));
shall be fined under this title, or imprisoned
not more than 10 years, or both.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 63 of
title 18, United States Code, is amended by
adding at the end the following new item:
‘1348. Securities fraud.”.

SA 4186. Mr. DASCHLE (for Mr.
BIDEN (for himself and Mr. HATCH)) pro-
posed an amendment to the bill S. 2673,
to improve quality and transparency in
financial reporting and independent
audits and accounting services for pub-
lic companies, to create a Public Com-
pany Accounting Oversight Board, to
enhance the standard setting process
for accounting practices, to strengthen
the independence of firms that audit
public companies, to increase cor-
porate responsibility and the useful-
ness of corporate financial disclosure,
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to protect the objectivity and inde-
pendence of securities analysts, to im-
prove Securities and Exchange Com-
mission resources and oversight, and
for other purposes; as follows:

At the end, add the following:

TITLE VIII—-WHITE-COLLAR CRIME
PENALTY ENHANCEMENTS.
SEC. 801 SHORT TITLE.

This title may be cited as the ‘“White-Col-
lar Crime Penalty Enhancement Act of
2002’.
SEC. 802. CRIMINAL PENALTIES FOR CON-
SPIRACY TO COMMIT OFFENSE OR
TO DEFRAUD THE UNITED STATES.

Section 371 of title 18, United States Code,
is amended by striking “‘If two or more’’ and
all that follows through ‘‘If, however,” and
inserting the following:

‘‘(a) IN GENERAL.—If 2 or more persons—

‘(1 conspire to commit any offense
against the United States, in any manner or
for any purpose, and 1 or more of such per-
sons do any act to effect the object of the
conspiracy, each person shall be fined or im-
prisoned, or both, as set forth in the specific
substantive offense which was the object of
the conspiracy; or

‘“(2) conspire to defraud the United States,
or any agency thereof in any manner or for
any purpose, and 1 or more of such persons
do any act to effect the object of the con-
spiracy, each person shall be fined under this
title, or imprisoned not more than 10 years,
or both.

‘“‘(b) MISDEMEANOR OFFENSE.—If, how-
ever,”’.
SEC. 803. CRIMINAL PENALTIES FOR MAIL AND

WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’’.

(b) WIRE FRAUD.—Section 1343 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years’ .

SEC. 804. CRIMINAL PENALTIES FOR VIOLATIONS
OF THE EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974.

Section 501 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1131) is
amended—

(1) by striking
°$100,000"’;

(1) by striking ‘“‘one year’” and inserting
¢10 years’’; and

(3) by striking
°$500,000"°.

SEC. 805. AMENDMENT TO SENTENCING GUIDE-
LINES RELATING TO CERTAIN
WHITE-COLLAR OFFENSES.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and related policy statements to implement
the provisions of this title.

(b) REQUIREMENTS.—In carrying out this
section, the Sentencing Commission shall—

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of the offenses and the penalties set
forth in this title, the growing incidence of
serious fraud offenses which are identified
above, and the need to modify the sentencing
guidelines and policy statements to deter,
prevent, and punish such offenses;

(2) consider the extent to which the guide-
lines and policy statements adequately ad-
dress—

(A) whether the guideline offense levels
and enhancements for violations of the sec-
tions amended by this title are sufficient to
deter and punish such offenses, and specifi-

€“$5,000 and inserting

‘$100,000"" and inserting
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cally, are adequate in view of the statutory
increases in penalties contained in this title;
and

(B) whether a specific offense char-
acteristic should be added in United States
Sentencing Guideline section 2B1.1 in order
to provide for stronger penalties for fraud
when the crime is committed by a corporate
officer or director;

(3) assure reasonable consistency with
other relevant directives and sentencing
guidelines;

(4) account for any additional aggravating
or mitigating circumstances that might jus-
tify exceptions to the generally applicable
sentencing ranges;

(b) make any necessary conforming
changes to the sentencing guidelines; and

(6) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

SEC. 806. CORPORATE RESPONSIBILITY FOR FI-
NANCIAL REPORTS.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§ 1348. Failure of corporate officers to certify
financial reports

‘“(a) CERTIFICATION OF PERIODIC FINANCIAL
REPORTS.—Each periodic report containing
financial statements filed by an issuer with
the Securities Exchange Commission pursu-
ant to section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a) or
780(d)) shall be accompanied by a written
statement by the chairman of the board,
chief executive officer, and chief financial of-
ficer (or equivalent thereof) of the issuer.

““(b) CONTENT.—The statement required
under subsection (a) shall certify the appro-
priateness of the financial statements and
disclosures contained in the periodic report
or financial report, and that those financial
statements and disclosures fairly present, in
all material respects, the operations and fi-
nancial condition of the issuer.

“(c) CRIMINAL PENALTIES.—Notwith-
standing any other provision of law—

‘(1) any person who recklessly violates any
provision of this section shall upon convic-
tion be fined not more than $500,000, or im-
prisoned not more than 5 years, or both; or

‘(2) any person who willfully violates any
provision of this section shall upon convic-
tion be fined not more than $1,000,000, or im-
prisoned not more than 10 years, or both.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 63 of
title 18, United States Code, is amended by
adding at the end the following:

¢‘1348. Failure of corporate officers to certify
financial reports.”’.

SA 4187. Mr. EDWARDS (for himself,
Mr. ENzI, and Mr. CORZINE) submitted
an amendment intended to be proposed
to the bill S. 2673, to improve quality
and transparency in financial reporting
and independent audits and accounting
services for public companies, to create
a Public Company Accounting Over-
sight Board, to enhance the standard
setting process for accounting prac-
tices, to strengthen the independence
of firms that audit public companies,
to increase corporate responsibility
and the usefulness of corporate finan-
cial disclosure, to protect the objec-
tivity and independence of securities
analysts, to improve Securities and Ex-
change Commission resources and over-
sight, and for other purposes; as fol-
lows:
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On page 108, line 15, insert before the end
quotation marks the following:

“(c) RULES OF PROFESSIONAL RESPONSI-
BILITY FOR ATTORNEYS.—Not later than 180
days after the date of enactment of this sec-
tion, the Commission shall establish rules, in
the public interest and for the protection of
investors, setting forth minimum standards
of professional conduct for attorneys appear-
ing and practicing before the Commission in
any way in the representation of public com-
panies, including a rule requiring an attor-
ney to report evidence of a material viola-
tion of law by the company or any agent
thereof to the chief legal counsel or the chief
executive officer of the company (or the
equivalent thereof) and, if the counsel or of-
ficer does not appropriately respond to the
evidence (adopting, as necessary, appropriate
remedial measures or sanctions with respect
to the violation), requiring the attorney to
report the evidence to the audit committee
of the board of directors or to another com-
mittee of the board of directors comprised
solely of directors not employed directly or
indirectly by the company, or to the board of
directors.

SA 4188. Mr. LOTT proposed an
amendment to the bill S. 2673, to im-
prove quality and transparency in fi-
nancial reporting and independent au-
dits and accounting services for public
companies, to create a Public Company
Accounting Oversight Board, to en-
hance the standard setting process for
accounting practices, to strengthen the
independence of firms that audit public
companies, to increase corporate re-
sponsibility and the usefulness of cor-
porate financial disclosure, to protect
the objectivity and independence of se-
curities analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . HIGHER MAXIMUM PENALTIES FOR MAIL
AND WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 is amended
by striking ‘‘five’’ and inserting ‘‘ten’’.

(b) WIRE FRAUD.—Section 1343 is amended
by striking ‘‘five’’ and inserting ‘‘ten’’.

SEC. . TAMPERING WITH A RECORD OR OTHER-

WISE IMPEDING AN OFFICIAL PRO-
CEEDING.

Section 1512 of title 18, United States Code
is amended—

(a) by re-designating subsections (c), (d),
(e), (f), (), (h), and (i) as subsections (d), (e),
D, (&), (1), (1) and (J);

(b) by inserting after subsection (b) the fol-
lowing new subsection:

‘‘(¢c) Whoever corruptly—

‘(1) alters, destroys, mutilates or conceals
a record, document or other object, or at-
tempts to do so, with the intent to impair
the object’s integrity or availability for use
in an official proceeding; or

‘(2) otherwise obstructs, influences, or im-
pedes any official proceeding, or attempts to
do so;

‘‘shall be fined under this title or imprisoned

not more than ten years, or both.”

SEC. . TEMPORARY FREEZE AUTHORITY FOR
THE SECURITIES AND EXCHANGE
COMMISSION.

(a) IN GENERAL.—The Securities Exchange
Act of 1934 is amended by inserting after sec-
tion 21C(c)(2) (15 U.S.C. 78u-3(c)(2)) the fol-
lowing:

¢“(3) TEMPORARY FREEZE.—

‘“(A) Whenever during the course of a law-
ful investigation involving possible viola-
tions of the federal securities laws by an
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issuer of publicly traded securities or any of
its directors, officers, partners, controlling
persons, agents or employees, it shall appear
to the Commission that it is likely that the
issuer will make extraordinary payments
(whether compensation or otherwise) to any
of the foregoing persons, the Commission
may petition a federal district court for a
temporary order requiring the issuer to es-
crow, subject to court supervision, those
payments in an interest-bearing account for
45 days. Such an order shall be entered, if the
court finds that the issuer is likely to make
such extraordinary payments, only after no-
tice and opportunity for a hearing, unless
the court determines that notice and hearing
prior to entry of the order would be imprac-
ticable or contrary to the public interest. A
temporary order shall become effective im-
mediately and shall be served upon the par-
ties subject to it and, unless set aside, lim-
ited or suspended by court of competent ju-
risdiction, shall remain effective and en-
forceable for 45 days. The period of the order
may be extended by the court upon good
cause shown for not longer than 45 days, pro-
vided that the combined period of the order
not exceed 90 days.

‘“(B) If the individual affected by such
order is charged with violations of the fed-
eral securities laws by the expiration of the
45 days (or the expiration of any extended pe-
riod), the escrow would continue, subject to
court approval, until the conclusion of any
legal proceedings. The issuer and the af-
fected director, officer, partner, controlling
person, agent or employee would have the
right to petition the court for review of the
order. If the individual affected by such
order is not charged, the escrow will termi-
nate at the expiration of the 45 days (or the
expiration of any extended period), and the
payments (with accrued interest) returned to
the issuer.

(b) TECHNICAL AMENDMENT.—Section
21C(c)(2) of the Securities Exchange Act of
1934 (15 U.S.C. 78u-3(c)(2)) is amended by
striking ‘“This” and inserting ‘‘Paragraph (1)
of this”.

SEC. AMENDMENT TO THE FEDERAL SEN-
TENCING GUIDELINES.

(a) REQUEST FOR IMMEDIATE CONSIDERATION
BY THE UNITED STATES SENTENCING COMMIS-
SION.—Pursuant to its authority under sec-
tion 994(p) of title 28, United States Code,
and in accordance with this section, the
United States Sentencing Commission is re-
quested to—

(1) promptly review the sentencing guide-
lines applicable to securities and accounting
fraud and related offenses;

(2) expeditiously consider promulgation of
new sentencing guidelines or amendments to
existing sentencing guidelines to provide an
enhancement for officers or directors of pub-
licly traded corporations who commit fraud
and related offenses; and

(3) submit to Congress an explanation of
actions taken by the Commission pursuant
to paragraph (2) and any additional policy
recommendations the Commission may have
for combating offenses described in para-
graph (1).

(b) OTHER.—In carrying out this section,
the Sentencing Commission is requested to:

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of securities, pension, and accounting
fraud and the need for aggressive and appro-
priate law enforcement action to prevent
such offenses;

(2) assure reasonable consistency with
other relevant directives and with other
guidelines;

(3) account for any aggravating or miti-
gating circumstances that might justify ex-
ceptions, including circumstances for which
the sentencing guidelines currently provide
sentencing enhancements;
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(4) make any necessary conforming
changes to the sentencing guidelines; and

(5) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

(¢) EMERGENCY AUTHORITY AND DEADLINE
FOR COMMISSION ACTION.—The Commission is
requested to promulgate the guidelines or
amendments provided for under this section
as soon as practicable, and in any event not
later than the 120 days after the date of the
enactment of this Act, in accordance with
the procedures set forth in section 21(a) of
the Sentencing Reform Act of 1987, as though
the authority under that Act had not yet ex-
pired.
SEC. . AUTHORITY OF THE COMMISSION TO

PROHIBIT PERSONS FROM SERVING
AS OFFICERS OR DIRECTORS.

(a) In section 21C of the Exchange Act of
1934, add at the end a new subsection as fol-
lows:

‘(') AUTHORITY OF THE COMMISSION TO PRO-
HIBIT PERSONS FROM SERVING AS OFFICERS OR
DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commis-
sion may issue an order to prohibit, condi-
tionally or unconditionally, and perma-
nently or for such period of time as it shall
determine, any person who has violated sec-
tion 10(b) of this title or the rules or regula-
tions thereunder from acting as an officer or
director of any issuer that has a class of se-
curities registered pursuant to section 12 of
this title or that is required to file reports
pursuant to section 15(d) of this title if the
person’s conduct demonstrates unfitness to
serve as an officer or director of any such
issuer.”

(b) In section 8A of the Securities Act add
at the end a new subsection as follows:

() AUTHORITY OF THE COMMISSION TO PRO-
HIBIT PERSONS FROM SERVING AS OFFICERS OR
DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commis-
sion may issue an order to prohibit, condi-
tionally or unconditionally, and perma-
nently or for such period of time as it shall
determine, any person who has violated sec-
tion 17(a)(1) of this title from acting as an of-
ficer or director of any issuer that has a
class of securities registered pursuant to sec-
tion 12 of the Securities Exchange Act of 1934
or that is required to file reports pursuant to
section 15(d) of that Act if the person’s con-
duct demonstrates unfitness to serve as an
officer or director of any such issuer.”’

SA 4189. Mr. GRAMM proposed an
amendment to amendment SA 4188 pro-
posed by Mr. LOTT to the bill (S. 2673)
to improve quality and transparency in
financial reporting and independent
audits and accounting services for pub-
lic companies, to create a Public Com-
pany Accounting Oversight Board, to
enhance the standard setting process
for accounting practices, to strengthen
the independence of firms that audit
public companies, to increase cor-
porate responsibility and the useful-
ness of corporate financial disclosure,
to protect the objectivity and inde-
pendence of securities analysts, to im-
prove Securities and Exchange Com-
mission resources and oversight, and
for other purposes; as follows:

Strike all after the first word, and insert
the following:

SEC. . HIGHER MAXIMUM PENALTIES FOR MAIL
AND WIRE FRAUD.
(a) MAIL FRAUD.—Section 1341 is amended
by striking ‘‘five’’ and inserting ‘‘ten’’.
(b) WIRE FRAUD.—Section 1343 is amended
by striking ‘‘five’’ and inserting ‘‘ten’’.
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. TAMPERING WITH A RECORD OR OTHER-
WISE IMPEDING AN OFFICIAL PRO-
CEEDING.

Section 1512 of title 18, United States Code
is amended—

(a) by re-designating subsections (c), (d),
(e), (f), (g), (h), and (i) as subsections (d), (e),
1), (g), (), () and (j);

(b) by inserting after subsection (b) the fol-
lowing new subsection:

‘‘(c) Whoever corruptly—

‘(1) alters, destroys, mutilates or conceals
a record, document or other object, or at-
tempts to do so, with the intent to impair
the object’s integrity or availability for use
in an official proceeding; or

‘“(2) otherwise obstructs, influences, or im-
pedes any official proceeding, or attempts to
do so;

‘‘shall be fined under this title or imprisoned

not more than ten years, or both.”

SEC. . TEMPORARY FREEZE AUTHORITY FOR
THE SECURITIES AND EXCHANGE
COMMISSION.

(a) IN GENERAL.—The Securities Exchange
Act of 1934 is amended by inserting after sec-
tion 21C(c)(2) (15 U.S.C. 78u-3(c)(2)) the fol-
lowing:

¢“(3) TEMPORARY FREEZE.—

‘‘(A) Whenever during the course of a law-
ful investigation involving possible viola-
tions of the federal securities laws by an
issuer of publicly traded securities or any of
its directors, officers, partners, controlling
persons, agents or employees, it shall appear
to the Commission that it is likely that the
issuer will make extraordinary payments
(whether compensation or otherwise) to any
of the foregoing persons, the Commission
may petition a federal district court for a
temporary order requiring the issuer to es-
crow, subject to court supervision, those
payments in an interest-bearing account for
45 days. Such an order shall be entered, if the
court finds that the issuer is likely to make
such extraordinary payments, only after no-
tice and opportunity for a hearing, unless
the court determines that notice and hearing
prior to entry of the order would be imprac-
ticable or contrary to the public interest. A
temporary order shall become effective im-
mediately and shall be served upon the par-
ties subject to it and, unless set aside, lim-
ited or suspended by court of competent ju-
risdiction, shall remain effective and en-
forceable for 45 days. The period of the order
may be extended by the court upon good
cause shown for not longer than 45 days, pro-
vided that the combined period of the order
not exceed 90 days.

‘“(B) If the individual affected by such
order is charged with violations of the fed-
eral securities laws by the expiration of the
45 days (or the expiration of any extended pe-
riod), the escrow would continue, subject to
court approval, until the conclusion of any
legal proceedings. The issuer and the af-
fected director, officer, partner, controlling
person, agent or employee would have the
right to petition the court for review of the
order. If the individual affected by such
order is not charged, the escrow will termi-
nate at the expiration of the 46 days (or the
expiration of any extended period), and the
payments (with accrued interest) returned to
the issuer.

(b) TECHNICAL AMENDMENT.—Section
21C(c)(2) of the Securities Exchange Act of
1934 (15 U.S.C. 78u-3(c)(2)) is amended by
striking ‘“This” and inserting ‘‘Paragraph (1)
of this”.

SEC. . AMENDMENT TO THE FEDERAL SEN-
TENCING GUIDELINES.

(a) REQUEST FOR IMMEDIATE CONSIDERATION
BY THE UNITED STATES SENTENCING COMMIS-
SION.—Pursuant to its authority under sec-
tion 994(p) of title 28, United States Code,
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and in accordance with this section, the
United States Sentencing Commission is re-
quested to—

(1) promptly review the sentencing guide-
lines applicable to securities and accounting
fraud and related offenses;

(2) expeditiously consider promulgation of
new sentencing guidelines or amendments to
existing sentencing guidelines to provide an
enhancement for officers or directors of pub-
licly traded corporations who commit fraud
and related offenses; and

(3) submit to Congress an explanation of
actions taken by the Commission pursuant
to paragraph (2) and any additional policy
recommendations the Commission may have
for combating offenses described in para-
graph (1).

(b) OTHER.—In carrying out this section,
the Sentencing Commission is requested to:

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of securities, pension, and accounting
fraud and the need for aggressive and appro-
priate law enforcement action to prevent
such offenses;

(2) assure reasonable consistency with
other relevant directives and with other
guidelines;

(3) account for any aggravating or miti-
gating circumstances that might justify ex-
ceptions, including circumstances for which
the sentencing guidelines currently provide
sentencing enhancements;

(4) make any necessary conforming
changes to the sentencing guidelines; and

(5) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

(¢c) EMERGENCY AUTHORITY AND DEADLINE
FOR COMMISSION ACTION.—The Commission is
requested to promulgate the guidelines or
amendments provided for under this section
as soon as practicable, and in any event not
later than the 120 days after the date of the
enactment of this Act, in accordance with
the procedures set forth in section 21(a) of
the Sentencing Reform Act of 1987, as though
the authority under that Act had not yet ex-
pired.
SEC. . AUTHORITY OF THE COMMISSION TO

PROHIBIT PERSONS FROM SERVING
AS OFFICERS OR DIRECTORS.

(a) In section 21C of the Exchange Act of
1934, add at the end a new subsection as fol-
lows:

() AUTHORITY OF THE COMMISSION TO PRO-
HIBIT PERSONS FROM SERVING AS OFFICERS OR
DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commis-
sion may issue an order to prohibit, condi-
tionally or unconditionally, and perma-
nently or for such period of time as it shall
determine, any person who has violated sec-
tion 10(b) of this title or the rules or regula-
tions thereunder from acting as an officer or
director of any issuer that has a class of se-
curities registered pursuant to section 12 of
this title or that is required to file reports
pursuant to section 15(d) of this title if the
person’s conduct demonstrates unfitness to
serve as an officer or director of any such
issuer.”

(b) In section 8A of the Securities Act add
at the end a new subsection as follows:

() AUTHORITY OF THE COMMISSION TO PRO-
HIBIT PERSONS FROM SERVING AS OFFICERS OR
DIRECTORS.—In any cease-and-desist pro-
ceeding under subsection (a), the Commis-
sion may issue an order to prohibit, condi-
tionally or unconditionally, and perma-
nently or for such period of time as it shall
determine, any person who has violated sec-
tion 17(a)(1) of this title from acting as an of-
ficer or director of any issuer that has a
class of securities registered pursuant to sec-
tion 12 of the Securities Exchange Act of 1934
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or that is required to file reports pursuant to
section 15(d) of that Act if the person’s con-
duct demonstrates unfitness to serve as an
officer or director of any such issuer.”’

SA 4190. Mr. DASCHLE (for Mr.
BIDEN (for himself and Mr. HATCH) pro-
posed an amendment to amendment SA
4186 proposed by Mr. DASCHLE (for Mr.
BIDEN (for himself and Mr. HATCH)) to
the bill (S. 2673) to improve quality and
transparency in financial reporting and
independent audits and accounting
services for public companies, to create
a Public Company Accounting Over-
sight Board, to enhance the standard
setting process for accounting prac-
tices, to strengthen the independence
of firms that audit public companies,
to increase corporate responsibility
and the usefulness of corporate finan-
cial disclosure, to protect the objec-
tivity and independence of securities
analysts, to improve Securities and Ex-
change Commission resources and over-
sight, and for other purposes; as fol-
lows:

Strike all after the first word and insert
the following:

VIII—WHITE-COLLAR CRIME PENALTY

ENHANCEMENTS.
SEC. 801 SHORT TITLE.

This title may be cited as the ‘“White-Col-
lar Crime Penalty Enhancement Act of
2002,
SEC.

802. CRIMINAL PENALTIES FOR CON-

SPIRACY TO COMMIT OFFENSE OR
TO DEFRAUD THE UNITED STATES.

Section 371 of title 18, United States Code,
is amended by striking “‘If two or more’’ and
all that follows through ‘‘If, however,” and
inserting the following:

‘“‘(a) IN GENERAL.—If 2 or more persons—

‘(1) conspire to commit any offense
against the United States, in any manner or
for any purpose, and 1 or more of such per-
sons do any act to effect the object of the
conspiracy, each person shall be fined or im-
prisoned, or both, as set forth in the specific
substantive offense which was the object of
the conspiracy; or

‘“(2) conspire to defraud the United States,
or any agency thereof in any manner or for
any purpose, and 1 or more of such persons
do any act to effect the object of the con-
spiracy, each person shall be fined under this
title, or imprisoned not more than 10 years,
or both.

“(b) MISDEMEANOR OFFENSE.—If, how-
ever,”’.
SEC. 803. CRIMINAL PENALTIES FOR MAIL AND

WIRE FRAUD.

(a) MAIL FRAUD.—Section 1341 of title 18,
United States Code, is amended by striking
“five years’ and inserting ‘10 years”’.

(b) WIRE FRAUD.—Section 1343 of title 18,
United States Code, is amended by striking
‘“five years’ and inserting ‘10 years’’.

SEC. 804. CRIMINAL PENALTIES FOR VIOLATIONS
OF THE EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974.

Section 501 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1131) is
amended—

(1) by striking
‘$100,000"’;

(1) by striking ‘‘one year’” and inserting
10 years’’; and

(3) by striking
‘$500,000"".

SEC. 805. AMENDMENT TO SENTENCING GUIDE-
LINES RELATING TO CERTAIN
WHITE-COLLAR OFFENSES.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-

€“$5,000 and inserting

€‘$100,000’ and inserting
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thority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and related policy statements to implement
the provisions of this title.

(b) REQUIREMENTS.—In carrying out this
section, the Sentencing Commission shall—

(1) ensure that the sentencing guidelines
and policy statements reflect the serious na-
ture of the offenses and the penalties set
forth in this title, the growing incidence of
serious fraud offenses which are identified
above, and the need to modify the sentencing
guidelines and policy statements to deter,
prevent, and punish such offenses;

(2) consider the extent to which the guide-
lines and policy statements adequately ad-
dress—

(A) whether the guideline offense levels
and enhancements for violations of the sec-
tions amended by this title are sufficient to
deter and punish such offenses, and specifi-
cally, are adequate in view of the statutory
increases in penalties contained in this title;
and

(B) whether a specific offense char-
acteristic should be added in United States
Sentencing Guideline section 2B1.1 in order
to provide for stronger penalties for fraud
when the crime is committed by a corporate
officer or director;

(3) assure reasonable consistency with
other relevant directives and sentencing
guidelines;

(4) account for any additional aggravating
or mitigating circumstances that might jus-
tify exceptions to the generally applicable
sentencing ranges;

(6) make any necessary conforming
changes to the sentencing guidelines; and

(6) assure that the guidelines adequately
meet the purposes of sentencing as set forth
in section 3553(a)(2) of title 18, United States
Code.

SEC. 806. CORPORATE RESPONSIBILITY FOR FI-
NANCIAL REPORTS.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:

“§1348. Failure of corporate officers to certify
financial reports

‘‘(a) CERTIFICATION OF PERIODIC FINANCIAL
REPORTS.—Each periodic report containing
financial statements filed by an issuer with
the Securities Exchange Commission pursu-
ant to section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (156 U.S.C. 78m(a) or
780(d)) shall be accompanied by a written
statement by the chairman of the board,
chief executive officer, and chief financial of-
ficer (or equivalent thereof) of the issuer.

“(b) CONTENT.—The statement required
under subsection (a) shall certify the appro-
priateness of the financial statements and
disclosures contained in the periodic report
or financial report, and that those financial
statements and disclosures fairly present, in
all material respects, the operations and fi-
nancial condition of the issuer.

() CRIMINAL PENALTIES.—Notwith-
standing any other provision of law—

‘(1) any person who recklessly violates any
provision of this section shall upon convic-
tion be fined not more than $500,000, or im-
prisoned not more than 5 years, or both; or

‘(2) any person who willfully violates any
provision of this section shall upon convic-
tion be fined not more than $1,000,000, or im-
prisoned not more than 10 years, or both.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 63 of
title 18, United States Code, is amended by
adding at the end the following:
¢“1348. Failure of corporate officers to certify

financial reports.”.
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This section shall take effect one day after
date of this bill’s enactment.

SA 4191. Mr. ENSIGN submitted an
amendment intended to be proposed by
him to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strenghten the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes,
which was ordered to lie on the table;
as follows:

On page T8, strike lines 15 through 24, and
insert the following:

In supervising public accounting firms that
are not registered by the Board and their as-
sociated persons, appropriate State regu-
latory authorities should make an inde-
pendent determination of the proper stand-
ards applicable, particularly taking into con-
sideration the size and nature of the business
of the accounting firms they supervise and
the size and nature of the business of the cli-
ents of those firms. The standards applied by
the Board under this Act could create undue
burdens and costs if applied without inde-
pendent consideration to nonpublic account-
ing companies and other accounting firms
that provide services to small business cli-
ents.

SA 4192. Mr. McCAIN submitted an
amendment intended to be proposed by
him to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysis, to improve Securities and
Exchange Commission resources and
oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:

SEC. .STOCK OPTIONS MUST BE BOOKED AS EX-
PENSE WHEN GRANTED.

Any corporation that grants a stock option
to an officer or employee to purchase a pub-
licly traded security in the United States
shall record the granting of the option as an
expense in that corporation’s income state-
ment for the year in which the option is
granted.

SA 4193. Mr. McCCAIN submitted an
amendment intended to be proposed by
him to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
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ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysis, to improve Securities and
Exchange Commission resources and
oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 69, strike line 8 and all that fol-
lows through page 70, line 19, and insert ‘‘any
non-audit service.’.”.

SA 4194. Mr. MCCAIN submitted an
amendment intended to be proposed by
him to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 82, strike lines 19 through 24 and
insert the following:

(b) CONTENT.—The chief executive officer
and chief financial officer—

(1) shall certify, under penalty of perjury,
that the reports and statements described in
subsection (a) fairly present, in all material
respects, the operations and financial condi-
tion of the issuer; and

(2) shall include a brief narrative of the
basis for the decision to so certify, including
a discussion of any questionable accounting
treatment.

SA 4195. Mr. MCCAIN submitted an
amendment intended to be proposed by
him to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 86, line 8, strike ‘‘during’ and all
that follows through page 89, line 20 and in-
sert the following: ‘‘at any time during the
term of employment of that person by the
issuer, or service to that issuer as a director
or executive officer, or during the 90-day pe-
riod following the date of termination of
such employment or service.

‘“(b) EXCEPTION.—Nothing in subsection (a)
shall be construed to prohibit the purchase,
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sale, acquisition, or other transfer of equity
securities of the issuer for the purpose of
avoiding expiration of stock options, but
only to the extent necessary to pay the op-
tion price of the securities and any applica-
ble taxes or to satisfy a court ordered judg-
ment.

‘(c) REMEDY.—

‘(1) IN GENERAL.—Any profit realized by a
director or executive officer referred to in
subsection (a) from any purchase, sale, or
other acquisition or transfer in violation of
this section shall inure to and be recoverable
by the issuer, irrespective of any intention
on the part of such director or executive offi-
cer in entering into the transaction.

‘“(2) ACTIONS TO RECOVER PROFITS.—An ac-
tion to recover profits in accordance with
this section may be instituted at law or in
equity in any court of competent jurisdic-
tion by the issuer, or by the owner of any se-
curity of the issuer in the name and in behalf
of the issuer if the issuer fails or refuses to
bring such action within 60 days after the
date of request, or fails diligently to pros-
ecute the action thereafter.

“(d) RULEMAKING AUTHORIZED.—The Com-
mission may issue rules to clarify the appli-
cation of this subsection, to ensure adequate
notice to all persons affected by this sub-
section, and to prevent evasion thereof.by
the issuer.”.

SA 4196. MR. MCCAIN submitted an
amendment intended to be proposed by
him to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 82, line 9, strike the quotation
marks and the final period and insert the fol-
lowing:

‘“(n) STANDARDS RELATING TO BOARDS OF
DIRECTORS.—

(1) COMMISSION RULES.—

““(A) IN GENERAL.—Effective not later than
270 days after the date of enactment of this
subsection, the Commission shall, by rule,
direct the national securities exchanges and
national securities associations to prohibit
the listing of any security of an issuer that
is not in compliance with the requirements
of any portion of paragraph (2).

“(B) OPPORTUNITY TO CURE DEFECTS.—The
rules of the Commission under subparagraph
(A) shall provide for appropriate procedures
for an issuer to have an opportunity to cure
any defects that would be the basis for a pro-
hibition under subparagraph (A), before the
imposition of such prohibition.

*“(2) INDEPENDENCE.—

‘““(A) IN GENERAL.—Each member of the
board of directors of the issuer (other than
the chief executive officer) shall be inde-
pendent.

‘‘(B) CRITERIA.—In order to be considered
independent for purposes of this paragraph, a
member of a board of directors of an issuer
may not, other than in his or her capacity as
a member of that board of directors—

‘(i) accept any consulting, advisory, or
other compensatory fee from the issuer;
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‘‘(ii) be an affiliated person of the issuer or
any subsidiary thereof; or

‘“(iii) otherwise maintain any other mate-
rial relationship with the issuer or the man-
agement thereof.

¢(C) EXEMPTION AUTHORITY.—The Commis-
sion may exempt from the requirements of
subparagraph (B) a particular relationship
with respect to members of a board of direc-
tors, as the Commission determines appro-
priate in light of the circumstances.”.

SA 4197. Mr. SHELBY (for himself
and Mr. DURBIN) submitted an amend-
ment intended to be proposed by him
to the bill S. 2673, to improve quality
and transparency in financial reporting
and independent audits and accounting
services for public companies, to create
a Public Company Accounting Over-
sight Board, to enhance the standard
setting process for accounting prac-
tices, to strengthen the independence
of firms that audit public companies,
to increase corporate responsibility
and the usefulness of corporate finan-
cial disclosure, to protect the objec-
tivity and independence of securities
analysts, to improve Securities and Ex-
change Commission resources and over-
sight, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place, insert the fol-
lowing:

SEC. . LITIGATION PROVISIONS.

(a) COMMISSION AUTHORITY.—Section 20(e)
of the Securities Exchange Act of 1934 (156
U.S.C. 78t(e)) is amended by striking ‘“‘know-
ingly” and inserting ‘‘recklessly’’.

(b) PRIVATE LITIGATION.—Section 21D of
the Securities Exchange Act of 1934 (15
U.S.C. 78u-4) is amended—

(1) in subsection (£)(10)(B), by inserting
“notwithstanding subsection (g),”” before
“reckless’’; and

(2) by adding at the end the following:

‘(g) PERSONS THAT AID OR ABET VIOLA-
TIONS.—Any person that recklessly provides
substantial assistance to another person in
violation of a provision of this title, or of
any rule or regulation issued under this
title, shall be deemed to be in violation of
such provision to the same extent as the per-
son to whom such assistance is provided.”’.

SA 4198. Mr. CLELAND submitted an
amendment intended to be proposed by
him to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and HExchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 84, strike lines 12 through 15, and
insert the following: ‘‘executive officer, chief
financial officer, and any other officer or di-
rector of the corporation with knowledge, at
the time of the misconduct, of the material
noncompliance of the issuer shall reimburse
the issuer for—
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‘(1) any bonus, compensation derived from
a severance agreement, or other incentive-
based or equality-based compensation re-
ceived by that person’’.

SA 4199. Mr. CLELAND submitted an
amendment intended to be proposed by
him to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:
SEC. INDIVIDUAL ACCOUNT PLANS RE-
QUIRED TO GIVE PARTICIPANTS
ADEQUATE INFORMATION TO ASSIST
THEM IN DIVERSIFYING PENSION
ASSETS.

(a) IN GENERAL.—Section 104 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1024) is amended—

(1) by redesignating subsections (¢) and (d)
as subsections (d) and (e), respectively, and

(2) by inserting after subsection (b) the fol-
lowing new subsection:

“(c)(1) The plan administrator of an appli-
cable individual account plan shall, within a
reasonable period of time following the close
of each calendar quarter, provide to each
participant or beneficiary a statement with
respect to his or her individual account
which includes—

‘“(A) the fair market value as of the close
of such quarter of the assets in the account
in each investment option,

‘(B) the percentage as of such calendar
quarter of assets which each investment op-
tion is of the total assets in the account,

‘“(C) the percentage of the investment in
employer securities which came from em-
ployer contributions other than elective de-
ferrals (and earnings thereon) and which
came from employee contributions and elec-
tive deferrals (and earnings thereon), and

‘(D) such other information as the Sec-
retary may prescribe.

‘“(2)(A) Each statement shall also include a
separate statement which is prominently
displayed and which reads as follows:

‘Under commonly accepted principles of
good investment advice, a retirement ac-
count should be invested in a broadly diver-
sified portfolio of stocks and bonds. It is un-
wise for employees to hold significant con-
centrations of employer stock in an account
that is meant for retirement savings’.

‘(B) The plan administrator of an applica-
ble individual account plan shall provide the
separate statement described in subpara-
graph (A) to an individual at the time the in-
dividual first becomes a participant in the
plan.

‘“(3) Any statement or notice under this
subsection shall be written in a manner cal-
culated to be understood by the average plan
participant.

‘“(4) For purposes of this subsection—

““(A) The term ‘applicable individual ac-
count plan’ means an individual account
plan to which section 404(c)(1) applies.

“(B) The term ‘elective deferrals’ has the
meaning given such term by section 402(g)(3)
of such Code.
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‘(C) The term ‘employer securities’ has the
meaning given such term by section
407(d)(1).”

(b) ENFORCEMENT.—Section 502(c)(1) of such
Act (29 U.S.C. 1132(c)(1)) is amended by strik-
ing ‘“‘or section 101(e)(1)” and inserting °‘,
section 101(e)(1), or section 104(c)’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to calendar
quarters beginning on and after January 1,
2003.

SA 4200. Mr. GRAMM (for Mr.
McCONNELL) proposed an amendment
to amendment SA 4187 submitted by
Mr. EDWARDS (for himself, Mr. ENZI,
and Mr. CORZINE) to the bill (S. 2673) to
improve quality and transparency in fi-
nancial reporting and independent au-
dits and accounting services for public
companies, to create a Public Company
Accounting Oversight Board, to en-
hance the standard setting process for
accounting practices, to strengthen the
independence of firms that audit public
companies, to increase corporate re-
sponsibility and the usefulness of cor-
porate financial disclosure, to protect
the objectivity and independence of se-
curities analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
as follows:

On page 2, line 17, strike ‘‘directors,” and
insert the following:

directors.

SEC. . ATTORNEY PRACTICES RELATING TO
CLIENTS.

(a) DEFINITIONS.—In this section:

(1) AGENCY.—The term ‘‘agency’” means
any agency or department of the United
States or State government including a local
government.

(2) ATTORNEY.—The term ‘‘attorney”
means any natural person, professional law
association, corporation, or partnership au-
thorized under applicable law to practice
law.

(3) ATTORNEY SERVICES.—The term ‘‘attor-
ney services’—

(A) means the professional advice or coun-
seling of or representation by an attorney;
and

(B) shall not include services requiring
out-of-pocket expenses in connection with
providing attorney services, such as travel
expenses, witness fees, copying, messengers,
postage, phone, or preparation by a person
other than the attorney of any study, anal-
ysis, report, or test.

(4) CLASS ACTION.—

(A) IN GENERAL.—The term ‘‘class action’
means—

(i) any civil action filed under rule 23 of
the Federal Rules of Civil Procedure or simi-
lar State statute or rule of judicial proce-
dure authorizing an action to be brought by
1 or more representative persons as a class
action; or

(ii) any civil action in which—

(I) the named plaintiff purports to act for
the interests of its members (who are not
named parties to the action) or for the inter-
ests of the general public, seeks a remedy of
damages, restitution, disgorgement, or any
other form of monetary relief, and is not a
State attorney general; or

(IT) monetary relief claims in the action
are proposed to be tried jointly in any re-
spect with the claims of 100 or more other
persons on the ground that the claims in-
volve common questions of law or fact.

(B) CLASS TREATMENT.—In any civil action
described under subparagraph (A)(i), the
persons who allegedly were injured shall be
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treated as members of a proposed plaintiff
class and the monetary relief that is sought
shall be treated as the claims of individual
class members.

() CONTINGENT FEE.—The term
gent fee’’—

(A) means the cost or price of attorney
services determined by applying a specified
percentage, which may be a firm fixed per-
centage, a graduated or sliding percentage,
or any combination thereof, to the amount
of the settlement or judgment obtained or
otherwise allowing the attorney to share in
the proceeds of a settlement or judgment ob-
tained which the defendant was required to
make payment in order to satisfy an obliga-
tion to the plaintiff; and

(B) includes any fees a defendant pays di-
rectly to an attorney retained by a plaintiff
outside the terms of a settlement or judg-
ment.

(6) HOURLY FEE.—The term ‘‘hourly fee”
means the cost or price per hour of attorney
services.

(7) LOCAL GOVERNMENT.—The term ‘‘local
government’—

(A) means a unit of government in a State
and, if chartered, established, or otherwise
recognized by a State for the performance of
a governmental duty; and

(B) includes—

(i) a local public authority;

(ii) a special district;

(iii) an intrastate district;

(iv) a council of governments;

(v) a sponsor group representative organi-
zation; or

(vi) any other instrumentality of a local
government.

(8) PAYMENT.—The term ‘‘payment’ means
any gift, subscription, loan, advance, or de-
posit of money or anything of value.

(9) PERSON.—The term ‘‘person’ includes—

(A) an individual, corporation, company,
association, authority, firm, partnership, or
society, regardless of whether such entity is
operated for profit or not for profit; and

(B) the Federal Government or any State
or local government.

(10) PLAINTIFF.—The term ‘‘plaintiff”’
means a person who retains an attorney to
represent that person in asserting or bring-
ing a civil claim or civil action.

(11) RETAIN.—The term ‘‘retain’’ means the
act of a plaintiff in obtaining attorney serv-
ices, whether by express or implied agree-
ment, by seeking and obtaining attorney
services.

(12) STATE.—The term ‘‘State” means a
State of the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, a territory or possession of the United
States, an agency or instrumentality of a
State, and a multi-State, regional, or inter-
state entity having governmental duties and
powers.

(b) APPLICABILITY.—

(1) IN GENERAL.—This section shall apply to
any cause of action brought in Federal court
or under Federal law, including any related
settlement.

(2) NONAPPLICABILITY.—

(A) CERTAIN CONTRACTS.—Except in the
case of class actions, this section does not
apply to agreements to provide attorney
services if the person who enters into such
an agreement is represented at that time by
another attorney who is retained for the pur-
pose of negotiating a contingency fee con-
tract on behalf of that person.

(B) GOVERNMENT ATTORNEYS.—This section
does not apply to attorneys who are classi-
fied as employees of the United States Gov-
ernment, a State, or an agency thereof.

(c) DISCLOSURES BY ATTORNEY.—

(1) WRITTEN DISCLOSURE.—

(A) IN GENERAL.—Before an attorney is re-
tained by a plaintiff, the attorney shall dis-

“contin-
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close in writing to the potential plaintiff the
plaintiff’s rights under this section, includ-
ing the right to receive a written statement
of the information described in this sub-
section and subsection (e).

(B) CONTENTS OF DISCLOSURE.—Specifically,
the attorney shall provide a written state-
ment to the potential plaintiff containing—

(i) the estimated number of hours of attor-
ney services that will be spent—

(I) settling or attempting to settle the
claim or action; and

(IT) handling the claim or action through
trial or appeal;

(ii) the attorney’s hourly fee or fees for
services in pursuing the claim or action and
any conditions, limitations, restrictions, or
other qualifications on the fee including
likely expenses and the plaintiff’s obligation
for those expenses;

(iii) the attorney’s contingent fee for serv-
ices in pursuing the claim or action and any
conditions, limitations, restrictions, or other
qualifications on the fee, including likely ex-
penses and the plaintiff’s obligation for those
expenses;

(iv) the probability of a successful outcome
in the case (which may be expressed as a per-
centage);

(v) the estimated recovery reasonably ex-
pected in the case (which may be expressed
as a range);

(vi) the estimated costs or expenses that
the plaintiff will bear; and

(vii) all fee agreements to be made con-
cerning the case, including the amount to be
paid to any cocounsel associated with the
case or to refer the plaintiff to another at-
torney in exchange for a referral fee.

(2) MONTHLY STATEMENT.—In addition to
the requirements under paragraph (1), the at-
torney shall render monthly statements to
the plaintiff containing a description of the
amount of time expended and expenses in-
curred in the pursuit of the plaintiff’s claim
or action by each attorney assigned to the
plaintiff’s matter.

(d) AGREEMENT ON COMPENSATION.—

(1) CONTINGENT FEE.—An attorney who has
been retained on a contingent fee basis may
not be paid a contingent fee greater than the
attorney’s contingent fee rate disclosed
under subsection (c).

(2) HOURLY FEE.—An attorney representing
a plaintiff in connection with the claim or
action may not be paid an hourly fee greater
than the attorney’s hourly fee or fees dis-
closed under subsection (¢) multiplied by the
total number of hours spent by the attorney
in connection with the claim or action.

(3) EXCEPTIONS.—

(A) OTHER REQUIREMENTS.—A plaintiff may
not be given the option of choosing to com-
pensate the attorney on a contingent fee
basis for claims or actions where it would be
a violation of an applicable Code of Profes-
sional Responsibility or otherwise illegal for
an attorney to be compensated on a contin-
gent fee basis.

(B) GOVERNMENT ATTORNEYS.—This section
does not authorize the United States or any
State or subdivision thereof to retain an at-
torney on a contingent fee basis.

(e) INFORMATION ABOUT SETTLEMENT OF-
FERS, SETTLEMENT, OR ADJUDICATION.—

(1) SETTLEMENT OFFERS.—An attorney re-
tained by a plaintiff shall immediately
transmit to the plaintiff—

(A) all written settlement offers to the
plaintiff with an estimate of the likelihood
of achieving a more or less favorable resolu-
tion to the claim or action;

(B) the likely timing of such resolution;
and

(C) the likely attorney’s fees and expenses
required to obtain such a resolution.

(2) SETTLEMENT OR ADJUDICATION.—AnN at-
torney retained by a plaintiff shall, within a
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reasonable time not later than 30 days after
the date on which the claim or action is fi-
nally settled or adjudicated, provide a writ-
ten statement to the plaintiff containing—

(A) in a case in which an attorney is com-
pensated with an hourly fee—

(i) the actual number of hours expended by
each attorney on behalf of the plaintiff in
connection with the claim or action and such
attorney’s hourly rate, as set forth in the
written disclosure statement required to be
provided under subsection (¢); and

(ii) the total amount of the hourly fees;

(B) in a case in which an attorney is com-
pensated with a contingent fee—

(i) the contingent fee rate, as set forth in
the written disclosure statement required to
be provided under subsection (c);

(ii) the total amount of the contingent fee;

(iii) the number of hours expended in the
case; and

(iv) the effective hourly rate, determined
by dividing the total amount of the contin-
gent fee by the number of hours expended in
the case; and

(C) the expenses to be charged to the plain-
tiff under the agreement for attorney serv-
ices consistent with this section.

(f) REASONABLENESS OF ATTORNEYS FEES.—

(1) IN GENERAL.—Notwithstanding any
other provision of this section, an attorney
to whom this section applies may not charge
an unreasonable or excessive fee.

(2) RIGHT TO REVIEW.—A plaintiff may re-
quest an objective review of his attorney’s
fee by a court of competent jurisdiction to
assure that it is reasonable and fair in light
of the circumstances, based on such factors
as whether liability was contested, whether
the amount of damages was clear, and how
much actual time a lawyer reasonably spent
on the case.

(g) CLASS ACTIONS.—

(1) IN GENERAL.—An attorney representing
a class in a civil action shall make the dis-
closures, transmittals, and provisions of in-
formation required under this section to the
presiding judge. The presiding judge shall de-
termine, upon certifying the action as a
class action, the appropriate hourly fee or
fees and the maximum percentage of the re-
covery to be paid in attorney’s fees. Notwith-
standing any other provision of law or agree-
ment to the contrary, the presiding judge
shall award attorneys fees consistent with
this section.

(2) LIMITATION.—Attorneys fees described
under paragraph (1) may not exceed a reason-
able fee, based on—

(A) the number of hours of nonduplicative,
professional quality legal work, provided by
the attorney of material value to the out-
come of the representation of the class; and

(B) reasonable hourly rates for the individ-
uals performing such work, based on hourly
rates charged by other attorneys for the ren-
dition of comparable services including rates
charged by adversary defense counsel in the
class action.

(3) ADJUSTMENT FACTOR.—To the extent
that items are not taken into account in es-
tablishing the reasonable hourly rates re-
ferred to in this subsection, an appropriate
adjustment factor, including reasonable mul-
tipliers, to compensate the attorney for risks
of nonpayment of fees and, when clearly es-
tablished, for exceptionally skillful or inno-
vative services provided during such periods
of risk, may be employed, except that—

(A) in no case shall the appropriate adjust-
ment factor be greater than 6; and

(B) in all cases, the appropriate adjustment
factor shall be determined in accordance
with the strict standards established by the
Federal courts for permissible lodestar mul-
tipliers.

(h) RESIGNATION OR DISCHARGE.—If an at-
torney who is retained on a contingent fee
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basis is discharged or resigns, any fee owed
to that attorney shall be based on that attor-
ney’s contribution to the plaintiff’s ultimate
success.

(i) UNSOLICITED COMMUNICATIONS DURING
BEREAVEMENT PERIOD.—

(1) IN GENERAL.—In the event of a death or
personal injury resulting in bodily harm, no
unsolicited communication concerning a po-
tential civil action for personal injury or
wrongful death may be made by an attorney
(including any associate, agent, employee, or
other representative of an attorney) or any
potential party to the litigation to an indi-
vidual injured in that event, or to a relative
of an individual killed or injured in that
event, before the 45th day following the date
of the death or injury.

(2) RULE OF CONSTRUCTION.—Nothing in
paragraph (1) shall be construed to authorize
a communication otherwise prohibited by
Federal or State or local government law or
a rule or standard of any bar association or
similar entity.

(j) ENFORCEMENT.—

(1) IN GENERAL.—The Attorney General of
the United States may file a civil action in
an appropriate district court of the United
States to enforce this section.

(2) CIVIL PENALTY.—A person violating this
section is liable to the United States Govern-
ment for a civil penalty of not more than
$5,000 for each violation.

SA 4201. Mrs. CARNAHAN (for her-
self and Mr. LEAHY) submitted an
amendment intended to be proposed by
her to the bill S. 2673, to improve qual-
ity and transparency in financial re-
porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and HExchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . FAIR TREATMENT OF COMPENSATION
IN BANKRUPTCY.

(a) INCREASED PRIORITY CLAIM AMOUNT FOR
EMPLOYEE WAGES AND BENEFITS.—Section
507(a) of title 11, United States Code, is
amended—

(1) in paragraph (3), by striking ‘$4,000”
and inserting ‘‘$13,500°’; and

(2) in paragraph (4), by striking ‘$4,000”
and inserting ‘‘$13,500"".

(b) RECOVERY OF EXCESSIVE COMPENSA-
TION.—Section 547 of title 11, United States
Code, is amended by adding at the end the
following:

‘“(h) The court, on motion of a party of in-
terest, may avoid any transfer of compensa-
tion made to a member of the board of direc-
tors or an employee of the debtor on or with-
in 90 days before the date of the filing of the
petition that the court finds, after notice
and a hearing, to be—

‘(1) out of the ordinary course of business;
or

‘(2) unjust enrichment.”’.

SA 4202. Mrs. CARNAHAN (for her-
self and Mr. NELSON of Florida) sub-
mitted an amendment intended to be
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proposed by her to the bill S. 2673, to
improve quality and transparency in fi-
nancial reporting and independent au-
dits and accounting services for public
companies, to create a Public Company
Accounting Oversight Board, to en-
hance the standard setting process for
accounting practices, to strengthen the
independence of firms that audit public
companies, to increase corporate re-
sponsibility and the usefulness of cor-
porate financial disclosure, to protect
the objectivity and independence of se-
curities analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 89, after line 20, insert the fol-
lowing:

SEC. 307. PUBLIC COMPANY COMPENSATION
COMMITTEES.

Section 10A of the Securities Exchange Act
of 1934 (15 U.S.C. 78f) is amended by adding at
the end the following:

‘“(n) STANDARDS RELATING TO COMPENSA-
TION COMMITTEES.—

(1) COMMISSION RULES.—

‘“(A) IN GENERAL.—Effective not later than
270 days after the date of enactment of this
subsection, the Commission shall, by rule,
direct the national securities exchanges and
national securities associations to prohibit
the listing of any security of an issuer that
is not in compliance with the requirements
of any portion of paragraphs (2) through (6).

“(B) OPPORTUNITY TO CURE DEFECTS.—The
rules of the Commission under subparagraph
(A) shall provide for appropriate procedures
for an issuer to have an opportunity to cure
any defects that would be the basis for a pro-
hibition under subparagraph (A), before the
imposition of such prohibition.

¢‘(2) INDEPENDENCE.—

‘“(A) IN GENERAL.—Each member of the
compensation committee of the issuer shall
be a member of the board of directors of the
issuer, and shall otherwise be independent.

‘(B) CRITERIA.—In order to be considered
to be independent for purposes of this para-
graph, a member of a compensation com-
mittee of an issuer may not, other than in
his or her capacity as a member of the com-
pensation committee, the board of directors,
or any other board committee—

‘(i) accept any consulting, advisory, or
other compensatory fee from the issuer; or

‘“(ii) be an affiliated person of the issuer or
any subsidiary thereof.

¢(C) EXEMPTION AUTHORITY.—The Commis-
sion may exempt from the requirements of
subparagraph (B) a particular relationship
with respect to compensation committee
members, as the Commission determines ap-
propriate in light of the circumstances.

‘“(3) COMPENSATION COMMITTEE.—For pur-
poses of this subsection, the term ‘compensa-
tion committee’ means—

‘“(A) a committee (or equivalent body) es-
tablished by and amongst the board of direc-
tors of an issuer for the purpose of over-
seeing the establishment of compensation
for employees of the issuer; and

‘“(B) if no such committee exists with re-
spect to an issuer, the entire board of direc-
tors of the issuer.”.

SA 4203. Mr. MURKOWSKI (for him-
self, Mr. STEVENS, Mr. CRrAIG, Mr.
BURNS, Mr. CRAPO, Mr. SMITH of Or-
egon, and Mr. INHOFE) submitted an
amendment intended to be proposed by
him to the bill S. 2673, to improve qual-
ity and transparency in financial re-
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porting and independent audits and ac-
counting services for public companies,
to create a Public Company Account-
ing Oversight Board, to enhance the
standard setting process for accounting
practices, to strengthen the independ-
ence of firms that audit public compa-
nies, to increase corporate responsi-
bility and the usefulness of corporate
financial disclosure, to protect the ob-
jectivity and independence of securi-
ties analysts, to improve Securities
and HExchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place insert the fol-
lowing:

SEC. . NINTH CIRCUIT COURT OF APPEALS
REORGANIZATION.

(a) SHORT TITLE.—This section may be
cited as the ‘““Ninth Circuit Court of Appeals
Reorganization Act of 2002”.

(b) NUMBER AND COMPOSITION OF CIR-
CUITS.—Section 41 of title 28, United States
Code, is amended—

(1) in the matter before the table, by strik-
ing ‘“‘thirteen’ and inserting ‘‘fourteen’’; and

(2) in the table—

(A) by striking the item relating to the
ninth circuit and inserting the following:
CNInth e Arizona, California,

vada.’’;

Ne-

and

(B) by inserting after the item relating to
the eleventh circuit the following:

“Twelfth .oovvvveiveiniiiienns Alaska, Guam, Hawaii,
Idaho, Montana, North-
ern Mariana Islands,
Oregon, Washington.”.

(c) NUMBER OF CIRCUIT JUDGES.—The table
in section 44(a) of title 28, United States
Code, is amended—

(1) by striking the item relating to the
ninth circuit and inserting the following:
“Ninth

and

(2) by inserting after the item relating to
the eleventh circuit the following:

CTwelfth e 8.

(d) PLACES OF CIRCUIT COURT.—The table in
section 48(a) of title 28, United States Code,
is amended—

(1) by striking the item relating to the
ninth circuit and inserting the following:
CNInth ...oocvviviiiieen San Francisco, Los Ange-

les.”;

20;

and

(2) by inserting after the item relating to
the eleventh circuit the following:

“Twelfth ....ooocooviiiini Portland, Seattle.”.

(e) ASSIGNMENT OF CIRCUIT JUDGES.—Each
circuit judge in regular active service of the
former ninth circuit whose official station
on the day before the effective date of this
section—

(1) is in Arizona, California, or Nevada is
assigned as a circuit judge of the new ninth
circuit; and

(2) is in Alaska, Guam, Hawaii, Idaho,
Montana, Northern Mariana Islands, Oregon,
or Washington is assigned as a circuit judge
of the twelfth circuit.

(f) ELECTION OF ASSIGNMENT BY SENIOR
JUDGES.—Each judge who is a senior judge of
the former ninth circuit on the day before
the effective date of this section may elect
to be assigned to the new ninth circuit or to
the twelfth circuit and shall notify the Di-
rector of the Administrative Office of the
United States Courts of such election.

(g) SENIORITY OF JUDGES.—The seniority of
each judge—

(1) who is assigned under subsection (e); or

(2) who elects to be assigned under sub-
section (f);
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shall run from the date of commission of
such judge as a judge of the former ninth cir-
cuit.

(h) APPLICATION TO CASES.—The provisions
of the following paragraphs of this sub-
section apply to any case in which, on the
day before the effective date of this section,
an appeal or other proceeding has been filed
with the former ninth circuit:

(1) If the matter has been submitted for de-
cision, further proceedings in respect of the
matter shall be had in the same manner and
with the same effect as if this section had
not been enacted.

(2) If the matter has not been submitted
for decision, the appeal or proceeding, to-
gether with the original papers, printed
records, and record entries duly certified,
shall, by appropriate orders, be transferred
to the court to which the matter would have
been submitted had this section been in full
force and effect at the time such appeal was
taken or other proceeding commenced, and
further proceedings in respect of the case
shall be had in the same manner and with
the same effect as if the appeal or other pro-
ceeding had been filed in such court.

(3) A petition for rehearing or a petition
for rehearing en banc in a matter decided be-
fore the effective date of this section, or sub-
mitted before the effective date of this sec-
tion and decided on or after the effective
date as provided in paragraph (1), shall be
treated in the same manner and with the
same effect as though this section had not
been enacted. If a petition for rehearing en
banc is granted, the matter shall be reheard
by a court comprised as though this section
had not been enacted.

(i) DEFINITIONS.—In this
term—

(1) “former ninth circuit’” means the ninth
judicial circuit of the United States as in ex-
istence on the day before the effective date
of this section;

(2) “‘new ninth circuit’’ means the ninth ju-
dicial circuit of the United States estab-
lished by the amendment made by subsection
(0)(2); and

(3) ‘““twelfth circuit’” means the twelfth ju-
dicial circuit of the United States estab-
lished by the amendment made by subsection
(0)(3).

(j) ADMINISTRATION.—The court of appeals
for the ninth circuit as constituted on the
day before the effective date of this section
may take such administrative action as may
be required to carry out this section and the
amendments made by this section. Such
court shall cease to exist for administrative
purposes on July 1, 2004.

(k) EFFECTIVE DATE.—This section and the
amendments made by this section shall take
effect 60 days after the date of enactment of
this Act.

SA 4204. Mr. SMITH of New Hamp-
shire (for himself, Mrs. BOXER, and Mr.
BURNS) submitted an amendment
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing new title:

section, the

TITLE —FLIGHT AND CABIN SECURITY
ON PASSENGER AIRCRAFT
SECTION 1. SHORT TITLE.

This title may be cited as the ‘“‘Arming Pi-
lots Against Terrorism and Cabin Defense
Act of 2002,

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Terrorist hijackers represent a profound
threat to the American people.

(2) According to the Federal Aviation Ad-
ministration, between 33,000 and 35,000 com-
mercial flights occur every day in the United
States.
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(3) The Aviation and Transportation Secu-
rity Act (public law 107-71) mandated that
air marshals be on all high risk flights such
as those targeted on September 11, 2001.

(4) Without air marshals, pilots and flight
attendants are a passenger’s first line of de-
fense against terrorists.

(5) A comprehensive and strong terrorism
prevention program is needed to defend the
Nation’s skies against acts of criminal vio-
lence and air piracy. Such a program should
include—

(A) armed Federal air marshals;

(B) other Federal agents;

(C) reinforced cockpit doors;

(D) properly-trained armed pilots;

(E) flight attendants trained in self-defense
and terrorism prevention; and

(F) electronic communications devices,
such as real-time video monitoring and
hands-free wireless communications devices
to permit pilots to monitor activities in the
cabin.

SEC. 3. FEDERAL FLIGHT DECK OFFICER PRO-
GRAM.

(a) IN GENERAL.—Subchapter I of chapter
449 of title 49, United States Code, is amend-
ed by adding at the end the following:
“§44921. Federal flight deck officer program

‘“(a) ESTABLISHMENT.—Not later than 90
days after the date of enactment of the Arm-
ing Pilots Against Terrorism and Cabin De-
fense Act of 2002, the Under Secretary of
Transportation for Security shall establish a
program to deputize qualified pilots of com-
mercial cargo or passenger aircraft who vol-
unteer for the program as Federal law en-
forcement officers to defend the flight decks
of commercial aircraft of air carriers en-
gaged in air transportation or intrastate air
transportation against acts of criminal vio-
lence or air piracy. Such officers shall be
known as ‘Federal flight deck officers’. The
program shall be administered in connection
with the Federal air marshal program.

““(b) QUALIFIED PILOT.—Under the program
described in subsection (a), a qualified pilot
is a pilot of an aircraft engaged in air trans-
portation or intrastate air transportation
who—

‘(1) is employed by an air carrier;

“(2) has demonstrated fitness to be a Fed-
eral flight deck officer in accordance with
regulations promulgated pursuant to this
title; and

‘“(3) has been the subject of an employment
investigation (including a criminal history
record check) under section 44936(a)(1).

“(c) TRAINING, SUPERVISION, AND EQUIP-
MENT.—The Under Secretary of Transpor-
tation for Security shall provide or make ar-
rangements for training, supervision, and
equipment necessary for a qualified pilot to
be a Federal flight deck officer under this
section at no expense to the pilot or the air
carrier employing the pilot. The Under Sec-
retary may approve private training pro-
grams which meet the Under Secretary’s
specifications and guidelines. Air carriers
shall make accommodations to facilitate the
training of their pilots as Federal flight deck
officers and shall facilitate Federal flight
deck officers in the conduct of their duties
under this program.

“(d) DEPUTIZATION.—

‘(1) IN GENERAL.—The Under Secretary of
Transportation for Security shall train and
deputize, as a Federal flight deck officer
under this section, any qualified pilot who
submits to the Under Secretary a request to
be such an officer.

‘“(2) INITIAL DEPUTIZATION.—Not later than
120 days after the date of enactment of this
section, the Under Secretary shall deputize
not fewer than 500 qualified pilots who are
former military or law enforcement per-
sonnel as Federal flight deck officers under
this section.
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‘(3) FULL IMPLEMENTATION.—Not later than
24 months after the date of enactment of this
section, the Under Secretary shall deputize
any qualified pilot as a Federal flight deck
officer under this section.

‘‘(e) COMPENSATION.—Pilots participating
in the program under this section shall not
be eligible for compensation from the Fed-
eral Government for services provided as a
Federal flight deck officer.

“(f) AUTHORITY TO CARRY FIREARMS.—The
Under Secretary of Transportation for Secu-
rity shall authorize a Federal flight deck of-
ficer under this section to carry a firearm to
defend the flight deck of a commercial pas-
senger or cargo aircraft while engaged in
providing air transportation or intrastate air
transportation. No air carrier may prohibit a
Federal flight deck officer from carrying a
firearm in accordance with the provisions of
the Arming Pilots Against Terrorism and
Cabin Defense Act of 2002.

‘(g) AUTHORITY To USE FORCE.—Notwith-
standing section 44903(d), a Federal flight
deck officer may use force (including lethal
force) against an individual in the defense of
a commercial aircraft in air transportation
or intrastate air transportation if the officer
reasonably believes that the security of the
aircraft is at risk.

““(h) LIMITATION ON LIABILITY.—

‘(1) LIABILITY OF AIR CARRIERS.—An air
carrier shall not be liable for damages in any
action brought in a Federal or State court
arising out of the air carrier employing a
pilot of an aircraft who is a Federal flight
deck officer under this section or out of the
acts or omissions of the pilot in defending an
aircraft of the air carrier against acts of
criminal violence or air piracy.

‘“(2) LIABILITY OF FEDERAL FLIGHT DECK OF-
FICERS.—A Federal flight deck officer shall
not be liable for damages in any action
brought in a Federal or State court arising
out of the acts or omissions of the officer in
defending an aircraft against acts of crimi-
nal violence or air piracy unless the officer
is guilty of gross negligence or willful mis-
conduct.

‘(3) EMPLOYEE STATUS OF FEDERAL FLIGHT
DECK OFFICERS.—A Federal flight deck officer
shall be considered an ‘employee of the Gov-
ernment while acting within the scope of his
office or employment’ with respect to any
act or omission of the officer in defending an
aircraft against acts of criminal violence or
air piracy, for purposes of sections 1346(b),
2401(b), and 2671 through 2680 of title 28
United States Code.

‘(i) REGULATIONS.—Not later than 90 days
after the date of enactment of this section,
the Under Secretary of Transportation for
Security, in consultation with the Firearms
Training Unit of the Federal Bureau of In-
vestigation, shall issue regulations to carry
out this section.

‘“(j) PiLoT DEFINED.—In this section, the
term ‘pilot’ means an individual who is re-
sponsible for the operation of an aircraft,
and includes a co-pilot or other member of
the flight deck crew.”.

(b) CONFORMING AMENDMENTS.—

(1) CHAPTER ANALYSIS.—The analysis for
such chapter 449 is amended by inserting
after the item relating to section 44920 the
following new item:
£‘44921. Federal flight deck officer program.’’.

(2) EMPLOYMENT INVESTIGATIONS.—Section
44936(a)(1)(B) is amended—

(A) by aligning clause (iii) with clause (ii);

(B) by striking ‘‘and’ at the end of clause
(iii);

(C) by striking the period at the end of
clause (iv) and inserting *‘; and’’; and

(D) by adding at the end the following:

‘“(v) qualified pilots who are deputized as
Federal flight deck officers under section
44921.”.
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(3) FLIGHT DECK SECURITY.—Section 128 of
the Aviation and Transportation Security
Act (49 U.S.C. 44903 note) is repealed.

SEC. 4. CABIN SECURITY.

(a) TECHNICAL AMENDMENTS.—Section
44903, of title 49, United States Code, is
amended—

(1) by redesignating subsection (h) (relat-
ing to authority to arm flight deck crew
with less-than-lethal weapons, as added by
section 126(b) of public law 107-71) as sub-
section (j); and

(2) by redesignating subsection (h) (relat-
ing to limitation on liability for acts to
thwart criminal violence or aircraft piracy,
as added by section 144 of public law 107-71)
as subsection (k).

(b) AVIATION CREWMEMBER SELF-DEFENSE
DIVISION.—Section 44918 of title 49, United
States Code, is amended—

(1) by striking subsection (a) and inserting
the following new subsection:

‘“‘(a) IN GENERAL.—

‘(1) REQUIREMENT FOR AIR CARRIERS.—Not
later than 60 days after the date of enact-
ment of the Arming Pilots Against Ter-
rorism and Cabin Defense Act of 2002, the
Under Secretary of Transportation for Secu-
rity, shall prescribe detailed requirements
for an air carrier cabin crew training pro-
gram, and for the instructors of that pro-
gram as described in subsection (b) to pre-
pare crew members for potential threat con-
ditions. In developing the requirements, the
Under Secretary shall consult with appro-
priate law enforcement personnel who have
expertise in self-defense training, security
experts, and terrorism experts, and rep-
resentatives of air carriers and labor organi-
zations representing individuals employed in
commercial aviation.

‘(2) AVIATION CREWMEMBER SELF-DEFENSE
DIVISION.—Not later than 60 days after the
date of enactment of the Arming Pilots
Against Terrorism and Cabin Defense Act of
2002, the Under Secretary of Transportation
for Security shall establish an Aviation Crew
Self-Defense Division within the Transpor-
tation Security Administration. The Divi-
sion shall develop and administer the imple-
mentation of the requirements described in
this section. The Under Secretary shall ap-
point a Director of the Aviation Crew Self-
Defense Division who shall be the head of the
Division. The Director shall report to the
Under Secretary. In the selection of the Di-
rector, the Under Secretary shall solicit rec-
ommendations from law enforcement, air
carriers, and labor organizations rep-
resenting individuals employed in commer-
cial aviation. The Director shall have a
background in self-defense training, includ-
ing military or law enforcement training
with an emphasis in teaching self-defense
and the appropriate use force. Regional
training supervisors shall be under the con-
trol of the Director and shall have appro-
priate training and experience in teaching
self-defense and the appropriate use of
force.”’;

(2) by striking subsection (b), and inserting
the following new subsection:

““(b) PROGRAM ELEMENTS.—

‘(1 IN GENERAL.—The requirements pre-
scribed under subsection (a) shall include, at
a minimum, 28 hours of self-defense training
that incorporates classroom and situational
training that contains the following ele-
ments:

‘“(A) Determination of the seriousness of
any occurrence.

‘“(B) Crew communication and coordina-
tion.

‘(C) Appropriate responses to defend one-
self, including a minimum of 16 hours of
hands-on training, with reasonable and effec-
tive requirements on time allotment over a 4
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week period, in the following levels of self-
defense:

‘(i) awareness, deterrence, and avoidance;

‘‘(ii) verbalization;

‘‘(iii) empty hand control;

‘“(iv) intermediate weapons and self-de-
fense techniques; and

‘“(v) deadly force.

‘(D) Use of protective devices assigned to
crewmembers (to the extent such devices are
approved by the Administrator or Under Sec-
retary).

‘‘(E) Psychology of terrorists to cope with
hijacker behavior and passenger responses.

‘“(F) Live situational simulation joint
training exercises regarding various threat
conditions, including all of the elements re-
quired by this section.

‘(G) Flight deck procedures or aircraft ma-
neuvers to defend the aircraft.

“(2) PROGRAM ELEMENTS FOR INSTRUC-
TORS.—The requirements prescribed under
subsection (a) shall contain program ele-
ments for instructors that include, at a min-
imum, the following:

““(A) A certification program for the in-
structors who will provide the training de-
scribed in paragraph (1).

‘“(B) A requirement that no training ses-
sion shall have fewer than 1 instructor for
every 12 students.

‘(C) A requirement that air carriers pro-
vide certain instructor information, includ-
ing names and qualifications, to the Avia-
tion Crew Member Self-Defense Division
within 30 days after receiving the require-
ments described in subsection (a).

‘(D) Training course curriculum lesson
plans and performance objectives to be used
by instructors.

‘“(E) Written training bulletins to reinforce
course lessons and provide necessary pro-
gressive updates to instructors.

‘“(3) RECURRENT TRAINING.—Each air carrier
shall provide the training under the program
every 6 months after the completion of the
initial training.

‘“(4) INITIAL TRAINING.—Air carriers shall
provide the initial training under the pro-
gram within 24 months of the date of enact-
ment of the Arming Pilots Against Ter-
rorism and Cabin Defense Act of 2002.

¢“(5) COMMUNICATION DEVICES.—The require-
ments described in subsection (a) shall in-
clude a provision mandating that air carriers
provide flight and cabin crew with a discreet,
hands-free, wireless method of commu-
nicating with the flight deck.

“(6) REAL-TIME VIDEO MONITORING.—The re-
quirements described in subsection (a) shall
include a program to provide flight deck
crews with real-time video surveillance of
the cabins of commercial airline flights. In
developing this program, the Under Sec-
retary shall consider—

‘“(A) maximizing the security of the flight
deck;

‘(B) enhancing the safety of the flight
deck crew;

‘(C) protecting the safety of the pas-
sengers and crew;

‘(D) preventing acts of criminal violence
or air piracy;

‘‘(E) the cost of the program;

“(F) privacy concerns; and

‘“(G) the feasibility of installing such a de-
vice in the flight deck.”’; and

(3) by adding at the end the following new
subsections:

“(f) RULEMAKING AUTHORITY.—Notwith-
standing subsection (j) (relating to authority
to arm flight deck crew with less than-lethal
weapons) of section 44903, of this title, within
180 days after the date of enactment of the
Arming Pilots Against Terrorism and Cabin
Defense Act of 2002, the Under Secretary of
Transportation for Security, in consultation
with persons described in subsection (a)(1),
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shall prescribe regulations requiring air car-
riers to—

‘(1) provide adequate training in the prop-
er conduct of a cabin search and allow ade-
quate duty time to perform such a search;
and

‘“(2) conduct a preflight security briefing
with flight deck and cabin crew and, when
available, Federal air marshals or other au-
thorized law enforcement officials.

*‘(g) LIMITATION ON LIABILITY.—

‘(1) AIR CARRIERS.—An air carrier shall not
be liable for damages in any action brought
in a Federal or State court arising out of the
acts or omissions of the air carrier’s training
instructors or cabin crew using reasonable
and necessary force in defending an aircraft
of the air carrier against acts of criminal vi-
olence or air piracy.

‘“(2) TRAINING INSTRUCTORS AND CABIN
CREW.—An air carrier’s training instructors
or cabin crew shall not be liable for damages
in any action brought in a Federal or State
court arising out of an act or omission of a
training instructor or a member of the cabin
crew regarding the defense of an aircraft
against acts of criminal violence or air pi-
racy unless the crew member is guilty of
gross negligence or willful misconduct.”.

(c) NONLETHAL WEAPONS FOR FLIGHT AT-
TENDANTS.—

(1) STuDY.—The Under Secretary of Trans-
portation for Security shall conduct a study
to determine whether possession of a non-
lethal weapon by a member of an air car-
rier’s cabin crew would aid the flight deck
crew in combating air piracy and criminal
violence on commercial airlines.

(2) REPORT.—Not later than 6 months after
the date of enactment of this Act, the Under
Secretary of Transportation for Security
shall prepare and submit to Congress a re-
port on the study conducted under paragraph
.

SA 4205. Mr. SMITH of New Hamp-
shire (for himself, Mrs. BOXER, and Mr.
BURNS) submitted an amendment in-
tended to be proposed by him to the
bill S. 25564, to amend title 49, United
States Code, to establish a program for
Federal flight deck officers, and for
other purposes; which was referred to
the Committee on Commerce, Science,
and Transportation; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Arming Pi-
lots Against Terrorism and Cabin Defense
Act of 2002".

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Terrorist hijackers represent a profound
threat to the American people.

(2) According to the Federal Aviation Ad-
ministration, between 33,000 and 35,000 com-
mercial flights occur every day in the United
States.

(3) The Aviation and Transportation Secu-
rity Act (public law 107-71) mandated that
air marshals be on all high risk flights such
as those targeted on September 11, 2001.

(4) Without air marshals, pilots and flight
attendants are a passenger’s first line of de-
fense against terrorists.

(5) A comprehensive and strong terrorism
prevention program is needed to defend the
Nation’s skies against acts of criminal vio-
lence and air piracy. Such a program should
include—

(A) armed Federal air marshals;

(B) other Federal agents;

(C) reinforced cockpit doors;

(D) properly-trained armed pilots;

(E) flight attendants trained in self-defense
and terrorism prevention; and
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(F') electronic communications devices,
such as real-time video monitoring and
hands-free wireless communications devices
to permit pilots to monitor activities in the
cabin.

SEC. 3. FEDERAL FLIGHT DECK OFFICER PRO-
GRAM.

(a) IN GENERAL.—Subchapter I of chapter
449 of title 49, United States Code, is amend-
ed by adding at the end the following:
“§44921. Federal flight deck officer program

‘‘(a) ESTABLISHMENT.—Not later than 90
days after the date of enactment of the Arm-
ing Pilots Against Terrorism and Cabin De-
fense Act of 2002, the Under Secretary of
Transportation for Security shall establish a
program to deputize qualified pilots of com-
mercial cargo or passenger aircraft who vol-
unteer for the program as Federal law en-
forcement officers to defend the flight decks
of commercial aircraft of air carriers en-
gaged in air transportation or intrastate air
transportation against acts of criminal vio-
lence or air piracy. Such officers shall be
known as ‘Federal flight deck officers’. The
program shall be administered in connection
with the Federal air marshal program.

‘‘(b) QUALIFIED PILOoT.—Under the program
described in subsection (a), a qualified pilot
is a pilot of an aircraft engaged in air trans-
portation or intrastate air transportation
who—

‘(1) is employed by an air carrier;

‘(2) has demonstrated fitness to be a Fed-
eral flight deck officer in accordance with
regulations promulgated pursuant to this
title; and

‘“(3) has been the subject of an employment
investigation (including a criminal history
record check) under section 44936(a)(1).

“(c) TRAINING, SUPERVISION, AND EQUIP-
MENT.—The Under Secretary of Transpor-
tation for Security shall provide or make ar-
rangements for training, supervision, and
equipment necessary for a qualified pilot to
be a Federal flight deck officer under this
section at no expense to the pilot or the air
carrier employing the pilot. The Under Sec-
retary may approve private training pro-
grams which meet the Under Secretary’s
specifications and guidelines. Air carriers
shall make accommodations to facilitate the
training of their pilots as Federal flight deck
officers and shall facilitate Federal flight
deck officers in the conduct of their duties
under this program.

“(d) DEPUTIZATION.—

‘(1) IN GENERAL.—The Under Secretary of
Transportation for Security shall train and
deputize, as a Federal flight deck officer
under this section, any qualified pilot who
submits to the Under Secretary a request to
be such an officer.

¢“(2) INITIAL DEPUTIZATION.—Not later than
120 days after the date of enactment of this
section, the Under Secretary shall deputize
not fewer than 500 qualified pilots who are
former military or law enforcement per-
sonnel as Federal flight deck officers under
this section.

¢“(3) FULL IMPLEMENTATION.—Not later than
24 months after the date of enactment of this
section, the Under Secretary shall deputize
any qualified pilot as a Federal flight deck
officer under this section.

‘‘(e) COMPENSATION.—Pilots participating
in the program under this section shall not
be eligible for compensation from the Fed-
eral Government for services provided as a
Federal flight deck officer.

“(f) AUTHORITY TO CARRY FIREARMS.—The
Under Secretary of Transportation for Secu-
rity shall authorize a Federal flight deck of-
ficer under this section to carry a firearm to
defend the flight deck of a commercial pas-
senger or cargo aircraft while engaged in
providing air transportation or intrastate air
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transportation. No air carrier may prohibit a
Federal flight deck officer from carrying a
firearm in accordance with the provisions of
the Arming Pilots Against Terrorism and
Cabin Defense Act of 2002.

‘(g) AUTHORITY TO USE FORCE.—Notwith-
standing section 44903(d), a Federal flight
deck officer may use force (including lethal
force) against an individual in the defense of
a commercial aircraft in air transportation
or intrastate air transportation if the officer
reasonably believes that the security of the
aircraft is at risk.

““(h) LIMITATION ON LIABILITY.—

‘(1) LIABILITY OF AIR CARRIERS.—An air
carrier shall not be liable for damages in any
action brought in a Federal or State court
arising out of the air carrier employing a
pilot of an aircraft who is a Federal flight
deck officer under this section or out of the
acts or omissions of the pilot in defending an
aircraft of the air carrier against acts of
criminal violence or air piracy.

““(2) LIABILITY OF FEDERAL FLIGHT DECK OF-
FICERS.—A Federal flight deck officer shall
not be liable for damages in any action
brought in a Federal or State court arising
out of the acts or omissions of the officer in
defending an aircraft against acts of crimi-
nal violence or air piracy unless the officer
is guilty of gross negligence or willful mis-
conduct.

“(3) EMPLOYEE STATUS OF FEDERAL FLIGHT
DECK OFFICERS.—A Federal flight deck officer
shall be considered an ‘employee of the Gov-
ernment while acting within the scope of his
office or employment’ with respect to any
act or omission of the officer in defending an
aircraft against acts of criminal violence or
air piracy, for purposes of sections 1346(b),
2401(b), and 2671 through 2680 of title 28
United States Code.

‘(i) REGULATIONS.—Not later than 90 days
after the date of enactment of this section,
the Under Secretary of Transportation for
Security, in consultation with the Firearms
Training Unit of the Federal Bureau of In-
vestigation, shall issue regulations to carry
out this section.

‘(j) PiLoT DEFINED.—In this section, the
term ‘pilot’ means an individual who is re-
sponsible for the operation of an aircraft,
and includes a co-pilot or other member of
the flight deck crew.”’.

(b) CONFORMING AMENDMENTS.—

(1) CHAPTER ANALYSIS.—The analysis for
such chapter 449 is amended by inserting
after the item relating to section 44920 the
following new item:
€¢44921. Federal flight deck officer program.’.

(2) EMPLOYMENT INVESTIGATIONS.—Section
44936(a)(1)(B) is amended—

(A) by aligning clause (iii) with clause (ii);

(B) by striking “‘and” at the end of clause
(1ii);

(C) by striking the period at the end of
clause (iv) and inserting ‘‘; and’’; and

(D) by adding at the end the following:

“(v) qualified pilots who are deputized as
Federal flight deck officers under section
44921.”.

(3) FLIGHT DECK SECURITY.—Section 128 of
the Aviation and Transportation Security
Act (49 U.S.C. 44903 note) is repealed.

SEC. 4. CABIN SECURITY.

(a) TECHNICAL AMENDMENTS.—Section
44903, of title 49, United States Code, is
amended—

(1) by redesignating subsection (h) (relat-
ing to authority to arm flight deck crew
with less-than-lethal weapons, as added by
section 126(b) of public law 107-71) as sub-
section (j); and

(2) by redesignating subsection (h) (relat-
ing to limitation on liability for acts to
thwart criminal violence or aircraft piracy,
as added by section 144 of public law 107-71)
as subsection (k).
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(b) AVIATION CREWMEMBER SELF-DEFENSE
DIVISION.—Section 44918 of title 49, United
States Code, is amended—

(1) by striking subsection (a) and inserting
the following new subsection:

‘“‘(a) IN GENERAL.—

‘(1) REQUIREMENT FOR AIR CARRIERS.—Not
later than 60 days after the date of enact-
ment of the Arming Pilots Against Ter-
rorism and Cabin Defense Act of 2002, the
Under Secretary of Transportation for Secu-
rity, shall prescribe detailed requirements
for an air carrier cabin crew training pro-
gram, and for the instructors of that pro-
gram as described in subsection (b) to pre-
pare crew members for potential threat con-
ditions. In developing the requirements, the
Under Secretary shall consult with appro-
priate law enforcement personnel who have
expertise in self-defense training, security
experts, and terrorism experts, and rep-
resentatives of air carriers and labor organi-
zations representing individuals employed in
commercial aviation.

‘(2) AVIATION CREWMEMBER SELF-DEFENSE
DIVISION.—Not later than 60 days after the
date of enactment of the Arming Pilots
Against Terrorism and Cabin Defense Act of
2002, the Under Secretary of Transportation
for Security shall establish an Aviation Crew
Self-Defense Division within the Transpor-
tation Security Administration. The Divi-
sion shall develop and administer the imple-
mentation of the requirements described in
this section. The Under Secretary shall ap-
point a Director of the Aviation Crew Self-
Defense Division who shall be the head of the
Division. The Director shall report to the
Under Secretary. In the selection of the Di-
rector, the Under Secretary shall solicit rec-
ommendations from law enforcement, air
carriers, and labor organizations rep-
resenting individuals employed in commer-
cial aviation. The Director shall have a
background in self-defense training, includ-
ing military or law enforcement training
with an emphasis in teaching self-defense
and the appropriate use force. Regional
training supervisors shall be under the con-
trol of the Director and shall have appro-
priate training and experience in teaching
self-defense and the appropriate use of
force.”’;

(2) by striking subsection (b), and inserting
the following new subsection:

*“(b) PROGRAM ELEMENTS.—

‘(1 IN GENERAL.—The requirements pre-
scribed under subsection (a) shall include, at
a minimum, 28 hours of self-defense training
that incorporates classroom and situational
training that contains the following ele-
ments:

‘“(A) Determination of the seriousness of
any occurrence.

‘“(B) Crew communication and coordina-
tion.

‘(C) Appropriate responses to defend one-
self, including a minimum of 16 hours of
hands-on training, with reasonable and effec-
tive requirements on time allotment over a 4
week period, in the following levels of self-
defense:

‘(i) awareness, deterrence, and avoidance;

‘“(ii) verbalization;

‘‘(iii) empty hand control;

‘(iv) intermediate weapons and self-de-
fense techniques; and

“(v) deadly force.

‘(D) Use of protective devices assigned to
crewmembers (to the extent such devices are
approved by the Administrator or Under Sec-
retary).

‘“(E) Psychology of terrorists to cope with
hijacker behavior and passenger responses.

‘“(F) Live situational simulation joint
training exercises regarding various threat
conditions, including all of the elements re-
quired by this section.
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‘(&) Flight deck procedures or aircraft ma-
neuvers to defend the aircraft.

‘(2) PROGRAM ELEMENTS FOR INSTRUC-
TORS.—The requirements prescribed under
subsection (a) shall contain program ele-
ments for instructors that include, at a min-
imum, the following:

““(A) A certification program for the in-
structors who will provide the training de-
scribed in paragraph (1).

‘“(B) A requirement that no training ses-
sion shall have fewer than 1 instructor for
every 12 students.

“(C) A requirement that air carriers pro-
vide certain instructor information, includ-
ing names and qualifications, to the Avia-
tion Crew Member Self-Defense Division
within 30 days after receiving the require-
ments described in subsection (a).

‘(D) Training course curriculum lesson
plans and performance objectives to be used
by instructors.

‘““(E) Written training bulletins to reinforce
course lessons and provide necessary pro-
gressive updates to instructors.

‘(3) RECURRENT TRAINING.—Each air carrier
shall provide the training under the program
every 6 months after the completion of the
initial training.

‘“(4) INITIAL TRAINING.—Air carriers shall
provide the initial training under the pro-
gram within 24 months of the date of enact-
ment of the Arming Pilots Against Ter-
rorism and Cabin Defense Act of 2002.

¢“(6) COMMUNICATION DEVICES.—The require-
ments described in subsection (a) shall in-
clude a provision mandating that air carriers
provide flight and cabin crew with a discreet,
hands-free, wireless method of commu-
nicating with the flight deck.

*(6) REAL-TIME VIDEO MONITORING.—The re-
quirements described in subsection (a) shall
include a program to provide flight deck
crews with real-time video surveillance of
the cabins of commercial airline flights. In
developing this program, the Under Sec-
retary shall consider—

““(A) maximizing the security of the flight
deck;

‘(B) enhancing the safety of the flight
deck crew;

‘“(C) protecting the safety of the pas-
sengers and crew;

‘(D) preventing acts of criminal violence
or air piracy;

‘“(E) the cost of the program;

“(F) privacy concerns; and

“(G) the feasibility of installing such a de-
vice in the flight deck.”’; and

(3) by adding at the end the following new
subsections:

“(f) RULEMAKING AUTHORITY.—Notwith-
standing subsection (j) (relating to authority
to arm flight deck crew with less than-lethal
weapons) of section 44903, of this title, within
180 days after the date of enactment of the
Arming Pilots Against Terrorism and Cabin
Defense Act of 2002, the Under Secretary of
Transportation for Security, in consultation
with persons described in subsection (a)(l),
shall prescribe regulations requiring air car-
riers to—

‘(1) provide adequate training in the prop-
er conduct of a cabin search and allow ade-
quate duty time to perform such a search;
and

‘(2) conduct a preflight security briefing
with flight deck and cabin crew and, when
available, Federal air marshals or other au-
thorized law enforcement officials.

*‘(g) LIMITATION ON LIABILITY.—

‘(1) AIR CARRIERS.—An air carrier shall not
be liable for damages in any action brought
in a Federal or State court arising out of the
acts or omissions of the air carrier’s training
instructors or cabin crew using reasonable
and necessary force in defending an aircraft

CONGRESSIONAL RECORD — SENATE

of the air carrier against acts of criminal vi-
olence or air piracy.

¢(2) TRAINING INSTRUCTORS AND CABIN
CREW.—An air carrier’s training instructors
or cabin crew shall not be liable for damages
in any action brought in a Federal or State
court arising out of an act or omission of a
training instructor or a member of the cabin
crew regarding the defense of an aircraft
against acts of criminal violence or air pi-
racy unless the crew member is guilty of
gross negligence or willful misconduct.”.

(¢c) NONLETHAL WEAPONS FOR FLIGHT AT-
TENDANTS.—

(1) STuDY.—The Under Secretary of Trans-
portation for Security shall conduct a study
to determine whether possession of a non-
lethal weapon by a member of an air car-
rier’s cabin crew would aid the flight deck
crew in combating air piracy and criminal
violence on commercial airlines.

(2) REPORT.—Not later than 6 months after
the date of enactment of this Act, the Under
Secretary of Transportation for Security
shall prepare and submit to Congress a re-
port on the study conducted under paragraph
@D.

SA 4206. Mr. MILLER proposed an
amendment to the bill S. 2673, to im-
prove quality and transparency in fi-
nancial reporting and independent au-
dits and accounting services for public
companies, to create a Public Company
Accounting Oversight Board, to en-
hance the standard setting process for
accounting practices, to strengthen the
independence of firms that audit public
companies, to increase corporate re-
sponsibility and the usefulness of cor-
porate financial disclosure, to protect
the objectivity and independence of se-
curities analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
as follows:

At the end add the following new title:
TITLE VIII—CORPORATE TAX RETURNS

SEC. 801. SENSE OF THE SENATE REGARDING
THE SIGNING OF CORPORATE TAX
RETURNS BY CHIEF EXECUTIVE OF-
FICERS.

It is the sense of the Senate that the Fed-
eral income tax return of a corporation
should be signed by the chief executive offi-
cer of such corporation.

SA 4207. Mrs. FEINSTEIN submitted
an amendment intended to be proposed
by her to the bill S. 2673, to improve
quality and transparency in financial
reporting and independent audits and
accounting services for public compa-
nies, to create a Public Company Ac-
counting Oversight Board, to enhance
the standard setting process for ac-
counting practices, to strengthen the
independence of firms that audit public
companies, to increase corporate re-
sponsibility and the usefulness of cor-
porate financial disclosure, to protect
the objectivity and independence of se-
curities analysts, to improve Securities
and Exchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 101, line 25, insert after ‘‘dealers’
the following: ‘‘, or who have conducted advi-
sory assignments with respect to mergers
and acquisitions, divestitures, corporate de-
fense activities, restructurings, or spin-offs
on behalf of the issuer,”.
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SA 4208. Mr. WELLSTONE submitted
an amendment intended to be proposed
by him to the bill S. 2673, to improve
quality and transparency in financial
reporting and independent audits and
accounting services for public compa-
nies, to create a Public Company Ac-
counting Oversight Board, to enhance
the standard setting process for ac-
counting practices, to strengthen the
independence of firms that audit public
companies, to increase corporate re-
sponsibility and the usefulness of cor-
porate financial disclosure, to protect
the objectivity and independence of se-
curities analysts, to improve Securities
and HExchange Commission resources
and oversight, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . ADMINISTRATIVE SUBPOENAS.

(a) CIVIL MONEY PENALTIES.—Section 21(c)
of the Securities Exchange Act of 1934 (156
U.S.C. T8u(c)) is amended by inserting before
the final period ‘‘, and the court may impose
civil money penalties pursuant to subsection

a)(3)”.
( ZEJ)) FAILURE To COMPLY WITHOUT JUST
CAUSE.—Section 21(d)(3)(A) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(d)(3)(A))
is amended by inserting ‘‘or without just
cause, has failed or refused to attend and tes-
tify or to answer any lawful inquiry or to
produce books, papers, correspondence,
memoranda, and other records, if in his
power so to do, in obedience to the subpoena
of the Commission,” after ‘‘pursuant to sec-
tion 21A,”.

———

NOTICES OF HEARINGS/MEETINGS
COMMITTEE ON AGRICULTURE, NUTRITION, AND
FORESTRY

Mr. HARKIN. Mr. President, I would
like to announce that the Committee
on Agriculture, Nutrition, and For-
estry will conduct a hearing on July 10,
2002 in SD-106 at 10:00 a.m. The purpose
of this hearing will be to discuss en-
ergy derivatives.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Committee on Energy and Nat-
ural Resources.

The hearing will take place on Thurs-
day, July 18, at 9:30 a.m. in room 366 of
the Dirksen Senate Office Building in
Washington, DC.

The purpose of the hearing is to re-
ceive testimony on the effectiveness
and sustainability of U.S. technology
transfer programs for energy effi-
ciency, nuclear, fossil and renewable
energy; and to identify necessary
changes to those programs to support
U.S. competitiveness in the global
marketplace.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Com-
mittee on Energy and Natural Re-
sources, ATTN Democratic Staff,
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United States Senate, 312 Dirksen Sen-
ate Office Building, Washington, DC
20510.

For further information, please con-
tact Jennifer Michael on 202-224-7143 or
Jonathan Black on 202-224-6722.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Subcommittee on National
Parks of the Committee on Energy and
Natural Resources.

The hearing will take place on Thurs-
day, July 18, 2002, at 2:30 p.m. in room
366 of the Dirksen Senate Office Build-
ing in Washington, DC.

The purpose of the hearing is to re-
ceive testimony on the following bills:

S. 1865, to authorize the Secretary of
the Interior to study the suitability
and feasibility of establishing the
Lower Los Angeles River and San Ga-
briel River watersheds in the State of
California as a unit of the National
Park System, and for other purposes;

S. 1943, to expand the boundary of the
George Washington Birthplace Na-
tional Monument, and for other pur-
poses;

S. 2571, to direct the Secretary of the
Interior to conduct a special resources
study to evaluate the suitability and
feasibility of establishing the Rim of
the Valley Corridor as a unit of the
Santa Monica Mountains National
Recreation Area;

S. 2595, to authorize the expenditure
of funds on private lands and facilities
at Mesa Verde National Park, in the
State of Colorado, and for other pur-
poses; and

H.R. 1925, to direct the Secretary of
the Interior to study the suitability
and feasibility of designating the Waco
Mammoth Site Area in Waco, Texas, as
a unit of the National Park System,
and for other purposes.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Com-
mittee on Energy and Natural Re-
sources, United States Senate, 312
Dirksen Senate Office Building, Wash-
ington, DC 20510.

For further information, please con-
tact David Brooks of the Committee
staff at (202) 224-9863.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Subcommittee on Public
Lands and Forests of the Committee on
Energy and Natural Resources.

The hearing will take place on Thurs-
day, July 25, at 2:30 p.m. in room 366 of
the Dirksen Senate Office Building in
Washington, DC.

The purpose of the hearing is to re-
ceive testimony on S. 2672, to provide
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opportunities for collaborative restora-
tion projects on National Forest Sys-
tem and other public domain lands, and
for other purposes.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Com-
mittee on Energy and Natural Re-
sources, United States Senate, 312
Dirksen Senate Office Building, Wash-
ington, DC 20510.

For further information, please con-
tact Kira Finkler of the Committee
staff at 202/224-8164.

——————

AUTHORITY FOR COMMITTEES TO
MEET
COMMITTEE ON AGRICULTURE, NUTRITION, AND
FORESTRY

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
Agriculture, Nutrition, and Forestry be
allowed to conduct a hearing during
the session of the Senate on Wednes-
day, July 10, 2002. The purpose of this
hearing will be to discuss energy de-
rivatives. The hearing will take place
at 9:30 a.m.

The PRESIDING OFFICER. Without
objection it is so ordered.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
Energy and Natural Resources be au-
thorized to hold a Hearing during the
session of the Senate on Wednesday,
July 10, 2002, at 2:30 p.m. in SD-366.

The purpose of the hearing is to ex-
plore the present and future roles of
the Department of Energy/National
Nuclear Security Administration na-
tional laboratories in protecting our
homeland security.

The PRESIDING OFFICER. Without
objection it is so ordered.

COMMITTEE ON ENVIRONMENT AND PUBLIC

WORKS

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
Environment and Public Works be au-
thorized to meet on Wednesday, July
10, 2002, at 2:00 p.m. to conduct a hear-
ing to receive testimony on the Presi-
dent’s proposal to establish the Depart-
ment of Homeland Security.

The hearing will be held in SD-406.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON HEALTH, EDUCATION, LABOR,

AND PENSIONS

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
Health, Education, Labor, and Pen-
sions be authorized to meet in execu-
tive session during the session of the
Senate on Wednesday, July 10, 2002, at
10:00 a.m. in SD-430 during the session
of the Senate.

Agenda

S. 710, Eliminate Colorectal Cancer
Act of 2001.

S. 2328, Safe Motherhood Act for Re-
search and Treatment.
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S. 812, Greater Access to Affordable
Pharmaceuticals Act of 2001.

S. 2489, Lifespan Respite Care Act of
2002.

Nominations: Richard H. Carmona, of
Arizona to be Surgeon General of the
Public Health Service; Naomi Shihab
Nye, of Texas, to be a Member of the
National Council on the Humanities;
Earl A. Powell III, of Virginia, to be a
Member of the National Council on the
Arts; Robert Davila, of New York, to be
a Member of the National Council on
Disability; Michael Pack, of Maryland,
to be a Member of the National Council
on the Humanities; Peter J. Hurtgen,
of Maryland, to be Federal Mediation
Conciliation Director.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON INDIAN AFFAIRS

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
Indian Affairs be authorized to meet on
Wednesday, July 10, 2002, at 10:00 a.m.
in Room 485 of the Russell Senate Of-
fice Building to conduct an oversight
hearing on Native American Elder
Health Issues.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON VETERANS’ AFFAIRS

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
Veterans’ Affairs be authorized to meet
during the session of the Senate on
Wednesday, July 10, 2002, for a hearing
on ‘‘Military Exposures: The con-
tinuing challenges of care and com-
pensation.”

The hearing will take place in SR-418
of the Russell Senate Office Building at
9:30 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON CRIME AND DRUGS

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
the Judiciary Subcommittee on Crime
and Drugs be authorized to meet to
conduct a hearing on ‘‘Penalties From
White Collar Crime: Are We Really
Getting Tough on Crime?”’ on Wednes-
day, July 10, 2002, at 2:30 p.m. in Room
226 of the Dirksen Senate Office Build-
ing.

Agenda

Witnesses

Panel I. Michael Chertoff, Assistant
Attorney General, Criminal Division,
U.S. Department of Justice, Wash-
ington, DC; and William W. Mercer,
U.S. Attorney for the District of Mon-
tana, U.S. Attorneys’ White Collar
Crime Working Group, Billings, MT.

Panel II: John C. Coffee, Jr., Adolf A.
Berle Professor of Law, Columbia Uni-
versity Law School, New York, NY:
Thomas Donaldson, Mark 0.
Winkelman Professor, the Wharton
School, University of Pennsylvania,
Philadelphia, PA; Charles M. Elson,
Edgar S. Woolard, Jr. Professor of Cor-
porate Governance, Director, Center
for Corporate Governance, University
of Delaware, Newark, DE; George
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Terwilliger, Partner, White & Case,
LLP, Washington, DC; and Tom
Devine, Legal Director, Government
Accountability Project, Washington,
DC.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTE ON SURFACE TRANSPORTATION
AND MERCHANT MARINE

Mr. REID. Mr. President, I ask unan-
imous consent that the Subcommittee
on Surface Transportation and Mer-
chant Marine be authorized to meet at
9:30 a.m. on rail safety on Wednesday,
July 20, 2002.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON WATER AND POWER

Mr. REID. Mr. President, I ask unan-
imous consent that the Subcommittee
on Water and Power of the Committee
on Energy and Natural Resources be
authorized to hold a Hearing during
the session of the Senate on Wednes-
day, July 10, 2002, at 9:30 a.m. in SD-
366.

The purpose of the hearing is to re-
ceive testimony on water resource
management issues concerning the
Missouri River.

The PRESIDING OFFICER. Without
objection, it is so ordered.

JOINT COMMITTEE ON PRINTING

Mr. REID. Mr. President, I ask unan-
imous consent that the Joint Com-
mittee on Printing be authorized to
meet during the session of the Senate
on Wednesday, July 10 at 11:00 a.m., in
SR-301, Russell Senate Office Building.
the Committee is holding a hearing to
receive testimony from The Honorable
Mitchell E. Daniels, Jr., Director, Of-
fice of Management and Budget; The
Honorable Michael F. DiMario, Public
Printer, United States Government
Printing Office; Ms. Julia F. Wallace,
Regional Depository Librarian (rep-
resenting the American Library Asso-
ciation, Association of Research Li-
brarians, American Association of Law
Libraries, and the Medical Library As-
sociation); Benjamin Y. Cooper, Execu-
tive Vice President for Public Affairs,
Printing Industries of America; Mr.
William J. Boarman, President Print-
ing, Publishing and Media Workers
Sector, Communication Workers of
America on federal government print-
ing and public access to government
documents.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

PRIVILEGE OF THE FLOOR

Mr. WELLSTONE. Madam President,
I ask unanimous consent Fiona Wright
of my staff be given floor privileges for
the duration of the debate on this bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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EXECUTIVE SESSION

NOMINATION OF LAVENSKI R.
SMITH, OF ARKANSAS, TO BE
UNITED STATES CIRCUIT JUDGE
FOR THE EIGHTH CIRCUIT

Mr. REID. Madam President, I move
to proceed to executive session to con-
sider Executive Calendar No. 903,
Lavenski Smith, to be United States
Circuit Judge.

The PRESIDING OFFICER. The
question is on agreeing to the motion.

The motion was agreed to.

CLOTURE MOTION

Mr. REID. Madam President, this
nomination is cleared on this side but
because of an objection from a Member
on the other side of the aisle, I send a
cloture motion to the desk.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The legislative clerk read as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close the debate on Executive
Calendar No. 903, the nomination of
Lavenski R. Smith, of Arkansas, to be
United States Circuit Judge for the Eighth
Circuit:

Zell Miller, Fritz Hollings, Kent Conrad,
Byron L. Dorgan, Harry Reid, Jeff
Bingaman, Debbie Stabenow, Jack
Reed, Barbara Boxer, Patrick Leahy,
Barbara Mikulski, Blanche R. Lincoln,
Bob Graham, Jean Carnahan, Jay
Rockefeller, Charles Schumer.

Mr. REID. Madam President, I ask
unanimous consent that the live
quorum prior to this vote as required
under rule XXII be waived and that the
Senate resume legislative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume legislative session.

The PRESIDING OFFICER (Mr.
REID). The Senator from Washington is
recognized.

——
PROVIDING FOR AN INDEPENDENT
INVESTIGATION OF FOREST

SERVICE FIREFIGHTER DEATHS

Ms. CANTWELL. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H.R. 3971, Calendar No. 446.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A bill (H.R. 3971) to provide for an inde-
pendent investigation of Forest Service fire-
fighter deaths that are caused by wildfire en-
trapment or burnover.

There being no objection, the Senate
proceeded to consider the bill.

The PRESIDING OFFICER. The Sen-
ator from Washington.
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Ms. CANTWELL. Mr. President, I
rise today to urge the passage of this
legislation. Roughly a year ago, about
this time of night, my colleague, Sen-
ator MURRAY, and I stood before the
Senate in a terrible moment to de-
scribe our sympathy for the deaths of
four young firefighters: Devin Weaver,
Jessica Johnson, Karen Fitzpatrick,
and Tom Craven.

They lost their lives fighting a forest
fire that had been out of control, and,
as we found out, these four young peo-
ple were barely trained. They were on
the job, having had training, but were
new, and this was their first fire.

Since that day on the Senate floor,
we have had hearings, investigations, a
lot of discussion, and what we found in
the report from the Forest Service on
the Thirtymile fire is that some of the
same issues that had arisen in a fire,
the Storm King fire, many years ago
were the same issues that were arising
again; the fact that maybe there were
rules in place but they were not being
followed.

When the report came back to say
that, sadly, the young men and women
who perished fighting the Thirtymile
fire did not have to die, it was a very
painful moment. The fact that they did
not have to die meant we were not
really implementing the processes and
procedures that needed to be in place.

Tonight I am glad to say that we are
taking a big step forward in assuring
the oversight and accountability of the
Forest Service, by making sure there is
an independent investigation in the
case of forest fire fatalities.

This legislation will not bring back
Devin Weaver, Jessica Johnson, Karen
Fitzpatrick, or Tom Craven, but it will
say that the Congress—the House and
the Senate—does believe there needs to
be accountability, there needs to be
oversight, there needs to be protection.
There needs to be rules in place not
just because we can point to them on a
piece of paper but that they are actu-
ally being followed.

So tonight, even though it has been
just 1 year, I feel at least we can go to
families and say we do believe account-
ability is important.

I thank my colleague in the House,
Doc HASTINGS, for getting this legisla-
tion passed as companion legislation to
what we have.

I note that the Senate did take ac-
tion earlier this year. We passed this as
an amendment as part of the farm bill,
and, unfortunately, it did not make it
through the conference process. So we
are passing this legislation tonight, to
send on to the President for his signa-
ture, in hopes he will sign this in fast
order and help improve the process to
make sure we have accountability in
the Forest Service in this particular
area.

Mr. President, I ask unanimous con-
sent the bill be read three times,
passed, and the motion to reconsider be
laid upon the table, with no further in-
tervening action or debate, and that
any statements relating thereto be
printed in the RECORD.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 3971) was read the third
time and passed.

————

LOUISIANA STATE UNIVERSITY TI-
GERS MEN’S OUTDOOR TRACK
AND FIELD TEAM

Mr. REID. Madam President, I ask
unanimous consent that the Judiciary
Committee be discharged from further
consideration of S. Res. 298 and the
Senate now proceed to its consider-
ation.

The PRESIDING OFFICER (Ms.
CANTWELL). Without objection, it is so
ordered.

The clerk will report the resolution
by title.

The legislative clerk read as follows:

A resolution (S. Res. 298) honoring the
Louisiana State University Tigers Men’s
Outdoor Track and Field Team.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. REID. Madam President, I ask
unanimous consent the resolution and
preamble be agreed to en bloc, the mo-
tion to reconsider be laid upon the
table, and any statements relating
thereto be printed in the RECORD as if
read, without intervening action or de-
bate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 298

Whereas Louisiana State University Men’s
Outdoor Track and Field Team won the 2002
NCAA Division I Championship;

Whereas head coach Pat Henry was award-
ed the MONDO NCAA Division I Coach of the
Year, and led the team to victory over top
seeded Tennessee;

Whereas 9 time all-American and 6 time
national champion senior Walter Davis was
awarded the MONDO Athlete of the Year and
won the long jump event and the triple jump
event in the 2002 NCAA Division I Champion-
ship hosted by Louisiana State University,
as well as running the beginning leg of the
4x100 meter relay;

Whereas Tiger athletes Robert Parham,
Pete Coley, and Bennie Brazell also com-
peted in the 4x100 meter relay with a time of
38.32 seconds, the fourth fastest time in
NCAA history;

Whereas Robert Parham also won his heat
in the 200 meter dash with a time of 20.45 sec-
onds and Bennie Brazell and Lueroy
Colgquhoun advanced to the finals in the 400
meter hurdles by winning their preliminaries
with respective times of 49.57 and 49.99;

Whereas Javier Nieto finished eighth in
the hammer throw to become the first Lou-
isiana State University Tiger to be honored
as an all-American in that event since 1993;

Whereas due to the efforts and abilities of
the student athletes and head coach Pat
Henry, the Louisiana State University Men’s
Outdoor Track and Field team won the 2002
NCAA Division I Championship; and

Whereas the team’s victory exemplifies the
hard work ethic and high goals set by Lou-
isiana State University and the State of
Louisiana: Now, therefore, be it

Resolved, That the Senate congratulates
the Tigers of the Louisiana State University
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Men’s Outdoor Track and Field team on win-
ning the 2002 NCAA Division I Championship.

NATIONAL NIGHT OUT

Mr. REID. Madam President, I ask
unanimous consent that the Senate
proceed to the consideration of Cal-
endar No. 455, S. Res. 284.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 284) expressing sup-
port for ‘“National Night Out” and request-
ing that the President make neighborhood
crime prevention, community policing, and
reduction of school crime important prior-
ities of the Administration.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. REID. Madam President, I ask
unanimous consent the resolution and
preamble be agreed to en bloc, the mo-
tion to reconsider be laid on the table,
and any statements relating thereto be
printed in the RECORD at the appro-
priate place as if read.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 284

Whereas neighborhood crime is a con-
tinuing concern of the American people;

Whereas the fight against neighborhood
crime and terrorism requires the cooperation
of community residents, neighborhood crime
watch organizations, schools, community po-
licing groups, and other law enforcement of-
ficials;

Whereas neighborhood crime watch organi-
zations are effective in promoting awareness
about, and the participation of volunteers in,
crime prevention activities at the local
level;

Whereas the vigilance of mneighborhood
crime watch organizations creates safer
communities and discourages drug dealers
from operating in the communities mon-
itored by those organizations;

Whereas the American people are con-
cerned about violence and crime in schools,
especially about incidents that result in fa-
talities at school, and are seeking methods
to prevent such violence and crime;

Whereas community-based programs in-
volving law enforcement personnel, school
administrators, teachers, parents, and local
communities are effective in reducing vio-
lence and crime in schools;

Whereas the Federal Government has made
efforts to prevent neighborhood crime, in-
cluding supporting community policing pro-
grams;

Whereas the Attorney General has called
Federal efforts to support community polic-
ing a ‘‘miraculous sort of success’’;

Whereas the Administration has supported
neighborhood watch programs through the
establishment of the Citizen Corps;

Whereas on August 6, 2002, people across
America will take part in National Night
Out, an event that highlights the importance
of community participation in crime preven-
tion efforts;

Whereas on National Night Out partici-
pants will light up their homes and neighbor-
hoods between 7:00 p.m. and 10:00 p.m. on
that date, and spend that time outside with
their neighbors; and
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Whereas schools that turn their lights on
from 7:00 p.m. to 10:00 p.m. on August 6, 2002,
send a positive message to the participants
of National Night Out and show their com-
mitment to reducing crime and violence in
schools: Now, therefore, be it

Resolved, That the Senate—

(1) supports the goals of National Night
Out;

(2) recognizes that the fight against neigh-
borhood crime and terrorism requires indi-
viduals, neighborhood crime watch organiza-
tions, schools, and community policing
groups and other law enforcement officials
to work together;

(3) encourages neighborhood residents,
crime watch organizations, and schools to
participate in National Night Out activities
on August 6, 2002, between 7:00 p.m. and 10:00
p.m.; and

(4) requests that the President—

(A) issue a proclamation calling on the
people of the United States to participate in
National Night Out with appropriate activi-
ties; and

(B) make neighborhood crime prevention,
community policing, and reduction of school
crime important priorities of the Adminis-
tration.

———

SUDDEN OAK DEATH SYNDROME
CONTROL ACT OF 2001

Mr. REID. Madam President, I ask
unanimous consent that the Agri-
culture Committee be discharged from
further consideration of S. 997 and the
Senate proceed to that legislation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report the bill by title.

The legislative clerk read as follows:

A bill (8. 997) to direct the Secretary of Ag-
riculture to conduct research, monitoring,
management, treatment, and outreach ac-
tivities relating to sudden oak death syn-
drome and to establish a Sudden Oak Death
Syndrome Advisory Committee.

There being no objection, the Senate
proceeded to consider the bill.

Mr. REID. Madam President, I ask
unanimous consent the bill be read
three times, passed, the motion to re-
consider be laid upon the table; that
any statements relating thereto be
printed in the RECORD at the appro-
priate place as if given, with no inter-
vening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (S. 997) was read the third
time and passed, as follows:

S. 997

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Sudden Oak
Death Syndrome Control Act of 2001°°.

SEC. 2. FINDINGS.

Congress finds that—

(1) tan oak, coast live oak, Shreve’s oak,
and black oak trees are among the most be-
loved features of the topography of Cali-
fornia and the Pacific Northwest and efforts
should be made to protect those trees from
disease;

(2) the die-off of those trees, as a result of
the exotic Phytophthora fungus, is approach-
ing epidemic proportions;

(3) very little is known about the new spe-
cies of Phytophthora, and scientists are
struggling to understand the causes of sud-
den oak death syndrome, the methods of
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transmittal, and how sudden oak death syn-
drome can best be treated;

(4) the Phytophthora fungus has been
found on—

(A) Rhododendron plants in nurseries in
California; and

(B) wild hucKkleberry plants, potentially
endangering the commercial blueberry and
cranberry industries;

(5) sudden oak death syndrome threatens
to create major economic and environmental
problems in California, the Pacific North-
west, and other regions, including—

(A) the increased threat of fire and fallen
trees;

(B) the cost of tree removal and a reduc-
tion in property values; and

(C) loss of revenue due to—

(i) restrictions on imports of oak products
and nursery stock; and

(ii) the impact on the commercial rhodo-
dendron, blueberry, and cranberry indus-
tries; and

(6) Oregon and Canada have imposed an
emergency quarantine on the importation of
oak trees, oak products, and certain nursery
plants from California.

SEC. 3. RESEARCH, MONITORING, AND TREAT-
MENT OF SUDDEN OAK DEATH SYN-
DROME.

(a) IN GENERAL.—The Secretary of Agri-
culture (referred to in this Act as the ‘‘Sec-
retary’’) shall carry out a sudden oak death
syndrome research, monitoring, and treat-
ment program to develop methods to con-
trol, manage, or eradicate sudden oak death
syndrome from oak trees on both public and
private land.

(b) RESEARCH, MONITORING, AND TREATMENT
ACTIVITIES.—In carrying out the program
under subsection (a), the Secretary may—

(1) conduct open space, roadside, and aerial
surveys;

(2) provide monitoring technique work-
shops;

(3) develop baseline information on the dis-
tribution, condition, and mortality rates of
oaks in California and the Pacific Northwest;

(4) maintain a geographic information sys-
tem database;

(5) conduct research activities, including
research on forest pathology, Phytophthora
ecology, forest insects associated with oak
decline, urban forestry, arboriculture, forest
ecology, fire management, silviculture, land-
scape ecology, and epidemiology;

(6) evaluate the susceptibility of oaks and
other wvulnerable species throughout the
United States; and

(7) develop and apply treatments.

SEC. 4. MANAGEMENT, REGULATION, AND FIRE
PREVENTION.

(a) IN GENERAL.—The Secretary shall con-
duct sudden oak death syndrome manage-
ment, regulation, and fire prevention activi-
ties to reduce the threat of fire and fallen
trees killed by sudden oak death syndrome.

(b) MANAGEMENT, REGULATION, AND FIRE
PREVENTION ACTIVITIES.—In carrying out
subsection (a), the Secretary may—

(1) conduct hazard tree assessments;

(2) provide grants to local units of govern-
ment for hazard tree removal, disposal and
recycling, assessment and management of
restoration and mitigation projects, green
waste treatment facilities, reforestation, re-
sistant tree breeding, and exotic weed con-
trol;

(3) increase and improve firefighting and
emergency response capabilities in areas
where fire hazard has increased due to oak
die-off;

(4) treat vegetation to prevent fire, and as-
sessment of fire risk, in areas heavily in-
fected with sudden oak death syndrome;

(5) conduct national surveys and inspec-
tions of—
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(A) commercial rhododendron and blue-
berry nurseries; and

(B) native rhododendron and huckleberry
plants;

(6) provide for monitoring of oaks and
other vulnerable species throughout the
United States to ensure early detection; and

(7) provide diagnostic services.

SEC. 5. EDUCATION AND OUTREACH.

(a) IN GENERAL.—The Secretary shall con-
duct education and outreach activities to
make information available to the public on
sudden death oak syndrome.

(b) EDUCATION AND OUTREACH ACTIVITIES.—
In carrying out subsection (a), the Secretary
may—

(1) develop and distribute educational ma-
terials for homeowners, arborists, urban for-

esters, park managers, public works per-
sonnel, recreationists, nursery workers,
landscapers, naturists, firefighting per-

sonnel, and other individuals, as the Sec-
retary determines appropriate;

(2) design and maintain a website to pro-
vide information on sudden oak death syn-
drome; and

(3) provide financial and technical support
to States, local governments, and nonprofit
organizations providing information on sud-
den oak death syndrome.

SEC. 6. SUDDEN OAK DEATH SYNDROME ADVI-
SORY COMMITTEE.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—The Secretary shall estab-
lish a Sudden Oak Death Syndrome Advisory
Committee (referred to in this section as the
“Committee’’) to assist the Secretary in car-
rying out this Act.

(2) MEMBERSHIP.—

(A) COMPOSITION.—The Committee shall
consist of—

(i) 1 representative of the Animal and
Plant Health Inspection Service, to be ap-
pointed by the Administrator of the Animal
and Plant Health Inspection Service;

(ii) 1 representative of the Forest Service,
to be appointed by the Chief of the Forest
Service;

(iii) 2 individuals appointed by the Sec-
retary from each of the States affected by
sudden oak death syndrome; and

(iv) any individual, to be appointed by the
Secretary, in consultation with the Gov-
ernors of the affected States, that the Sec-
retary determines—

(I) has an interest or expertise in sudden
oak death syndrome; and

(II) would contribute to the Committee.

(B) DATE OF APPOINTMENTS.—The appoint-
ment of a member of the Committee shall be
made not later than 90 days after the enact-
ment of this Act.

(3) INITIAL MEETING.—Not later than 30
days after the date on which all members of
the Committee have been appointed, the
Committee shall hold the initial meeting of
the Committee.

(b) DUTIES.—

(1) IMPLEMENTATION PLAN.—The Committee
shall prepare a comprehensive implementa-
tion plan to address the management, con-
trol, and eradication of sudden oak death
syndrome.

(2) REPORTS.—

(A) INTERIM REPORT.—Not later than 1 year
after the date of enactment of this Act, the
Committee shall submit to Congress the im-
plementation plan prepared under paragraph
Q).

(B) FINAL REPORT.—Not later than 3 years
after the date of enactment of this Act, the
Committee shall submit to Congress a report
that contains—

(i) a summary of the activities of the Com-
mittee;

(ii) an accounting of funds received and ex-
pended by the Committee; and
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(iii) findings and recommendations of the
Committee.

SEC. 7. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated for
each of fiscal years 2002 through 2007—

(1) to carry out section 3, $7,500,000, of
which up to $1,500,000 shall be used for treat-
ment;

(2) to carry out section 4, $6,000,000;

(3) to carry out section 5, $500,000; and

(4) to carry out section 6, $250,000.

———

MEASURE READ THE FIRST
TIME—H.R. 4954

Mr. REID. Mr. President, it is my un-
derstanding that H.R. 4954 is now at
the desk and is due for its first reading.

The PRESIDING OFFICER. The
clerk will read the title of the bill for
the first time.

The assistant legislative clerk read
as follows:

A Dbill (H.R. 4954) to amend Title XVIII of
the Social Security Act to provide for a vol-
untary program for prescription drug cov-
erage under the Medicare Program, to mod-
ernize and reform payments and the regu-
latory structure of the Medicare Program,
and for other purposes.

Mr. REID. Madam President, I now
ask for its second reading and I object
to my own request.

The PRESIDING OFFICER. The bill
will receive its second reading on the
next legislative day.

————

ORDERS FOR THURSDAY, JULY 11,
2002

Mr. REID. Madam President, I ask
unanimous consent that when the Sen-
ate completes its business today, it re-
cess until 9:30 a.m., Thursday, July 11;
that following the prayer and the
pledge, there be a period for morning
business until 10:30 a.m., with Senators
permitted to speak therein for up to 10
minutes each, with the first half of the
time under the control of the Repub-
lican leader or his designee and the sec-
ond half of the time under the control
of the majority leader or his designee;
that leader time be reserved; that at
10:30 a.m. the Senate resume consider-
ation of the accounting reform bill
under the previous order; and, further,
that the live quorum with respect to
the cloture motion filed on the ac-
counting bill be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. REID. The next rollcall vote will
occur at approximately 12 noon tomor-
row in relation to the McConnell sec-
ond-degree amendment. Cloture has
been filed on this most important leg-
islation. All first-degree amendments
must be filed prior to 1 p.m. tomorrow.

————

RECESS UNTIL 9:30 A.M.
TOMORROW

Mr. REID. Madam President, if there
is no further business to come before
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the Senate, I ask unanimous consent
that the Senate stand in recess under
the previous order.

There being no objection, the Senate,
at 8:02 p.m., recessed until Thursday
July 11, 2002, at 9:30 a.m.

————

NOMINATIONS

Executive nominations received by
the Senate July 10, 2002:
FEDERAL COMMUNICATIONS COMMISSION

JONATHAN STEVEN ADELSTEIN, OF SOUTH DAKOTA, TO
BE A MEMBER OF THE FEDERAL COMMUNICATIONS COM-
MISSION FOR THE REMAINDER OF THE TERM EXPIRING
JUNE 30, 2003, VICE GLORIA TRISTANI, RESIGNED.
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MORRIS K. UDALL SCHOLARSHIP AND EXCEL-
LENCE IN NATIONAL ENVIRONMENTAL POLICY
FOUNDATION

ROBERT BOLDREY, OF MICHIGAN, TO BE A MEMBER OF
THE BOARD OF TRUSTEES OF THE MORRIS K. UDALL
SCHOLARSHIP AND EXCELLENCE IN NATIONAL ENVIRON-
MENTAL POLICY FOUNDATION FOR A TERM EXPIRING
MAY 26, 2007, VICE JUDITH M. ESPINOSA, TERM EXPIRED.

MALCOLM B. BOWEKATY, OF NEW MEXICO, TO BE A
MEMBER OF THE BOARD OF TRUSTEES OF THE MORRIS
K. UDALL SCHOLARSHIP AND EXCELLENCE IN NATIONAL
ENVIRONMENTAL POLICY FOUNDATION FOR A TERM EX-
PIRING OCTOBER 6, 2006, VICE BILL ANOATUBBY, TERM
EXPIRED.

HERBERT GUENTHER, OF ARIZONA, TO BE A MEMBER
OF THE BOARD OF TRUSTEES OF THE MORRIS K. UDALL
SCHOLARSHIP AND EXCELLENCE IN NATIONAL ENVIRON-
MENTAL POLICY FOUNDATION FOR A TERM OF TWO
YEARS. (NEW POSITION)

RICHARD NARCIA, OF ARIZONA, TO BE A MEMBER OF
THE BOARD OF TRUSTEES OF THE MORRIS K. UDALL
SCHOLARSHIP AND EXCELLENCE IN NATIONAL ENVIRON-
MENTAL POLICY FOUNDATION FOR A TERM EXPIRING
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AUGUST 25, 2006, VICE NORMA GILBERT UDALL, TERM EX-
PIRED.

BRADLEY UDALL, OF COLORADO, TO BE A MEMBER OF
THE BOARD OF TRUSTEES OF THE MORRIS K. UDALL
SCHOLARSHIP AND EXCELLENCE IN NATIONAL ENVIRON-
MENTAL POLICY FOUNDATION FOR A TERM EXPIRING
OCTOBER 6, 2006, VICE MATT JAMES, TERM EXPIRED.

—————

WITHDRAWAL

Executive message transmitted by
the President to the Senate on July 10,
2002, withdrawing from further Senate
consideration the following nomina-
tion:

STUART D. RICK, OF MARYLAND, TO BE A MEMBER OF
THE MERIT SYSTEMS PROTECTION BOARD FOR THE

TERM OF SEVEN YEARS EXPIRING MARCH 1, 2007, WHICH
WAS SENT TO THE SENATE ON APRIL 9, 2002.



		Superintendent of Documents
	2015-05-26T15:47:42-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




