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CMS'’s efforts and urge them to take any ac-
tions within their authority to ensure that Medi-
care pays reasonable prices for drugs.

However, the ultimate solution to this prob-
lem requires legislation. Despite the House
Republican leadership’s persistent neglect of
the issue, | believe there is bipartisan con-
sensus that Medicare should not continue to
pay exorbitant prices for prescription drugs. |
urge my colleagues to join me in supporting
this bill.

Medicare currently pays for only a limited
number of outpatient drugs, generally ones
that a patient cannot self-administer, such as
chemotherapy drugs. Medicare spends over
$5 billion every year on these drugs. Under
current rules, Medicare vastly over-pays for
these drugs, because it bases payments on
the artificially high “average wholesale price,”
AWP, reported by the drug’s manufacturer—
regardless of the actual price a provider pays
for the drug. There is abundant evidence that
drug manufacturers have boosted their own
drug sales and increased their profits, at great
taxpayer expense, by manipulating the AWP
of their drugs. Simply put, drug manufacturers
report inflated prices, sell providers the drugs
for much less, and then encourage providers
to bill Medicare for the maximum allowable
amount—95 percent of the inflated AWP re-
ported by the manufacturer.

This bill offers a straightforward solution to
this problem. It would require Medicare pay-
ments to be based on the actual market prices
at which manufacturers sell their drugs. This
price, called the average acquisition price,
would be verifiable. The Secretary would have
the authority to audit drug companies’ reports.
Drug companies would be subject to steep
fines for deliberately filing false or incomplete
information.

Mr. Speaker, the current Medicare AWP
rules are a sham and must be changed. Con-
sider the following:

The General Accounting Office has de-
scribed the AWT as “neither ‘average’ nor
‘wholesale;’ it is simply a number assigned by
the product’s manufacturer.” The GAO found
that Medicare’s payments for physician-admin-
istered outpatient drugs were at least $532
million higher than providers’ potential acquisi-
tion costs in 2000. Similarly, the GAO found
that Medicare paid at least $483 million more
for supplier-billed drugs than suppliers’ poten-
tial acquisition costs in 2000. Some drugs
were available at prices averaging less than
15 percent of the manufacturer's reported
AWP, while Medicare continued to pay 95 per-
cent of AWP.

In a real-life example, Mr. Bob Harper of
Florida wrote to me about the high costs of
one of his wife’'s chemotherapy drugs, Leucov-
orin. According to a September 2001 GAO re-
port, this drug is widely available for just 14.4
percent of the AWP. Yet beneficiaries can be
charged as much as 19 percent of the AWP—
more than the actual price of the drug. Mr.
Harper stated that his wife is being charged a
co-payment of $155.27 for 36 treatments, or a
total out-of-pocket charge of $5,589.72 for this
drug. As Mr. Harper said, “This is out-
rageous!”

The Office of the Inspector General, OIG, at
the Department of Health and Human Serv-
ices found that Medicare could save $761 mil-
lion per year by paying the actual wholesale
prices available to physicians and suppliers for
just 24 of the outpatient drugs currently cov-
ered by Medicare.
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Numerous states, consumer groups, and
private health plans have sued drug manufac-
turers for fraudulently inflating Medicare drug
prices.

These suits follow on the heels of a record
Medicare and Medicaid fraud settlement by
TAP Pharmaceutical Products. In October
2001, TAP pleaded guilty to a charge of con-
spiracy to violate federal law. TAP agreed to
pay $875 million—the largest criminal fine
ever levied by the government for health care
fraud—to settle the suit, in which the govern-
ment alleged the company artificially inflated
the AWP of the company’s prostate cancer
drug Lupron.

In October 2002, the OIG issued draft com-
pliance program guidance to pharmaceutical
companies. This guidance specifically high-
lighted pharmaceutical companies’ manipula-
tion of the average wholesale price as fraudu-
lent behavior: “A pharmaceutical manufactur-
er's purposeful manipulation of the AWP to in-
crease its customers’ profits by increasing the
amount the Federal health care programs re-
imburse its customers implicates the anti-kick-
back statute.”

Mr. Speaker, the problem is well known.
The solution is straightforward. Both the GAO
and the OIG have recommended that we re-
vise Medicare’'s drug payment policies to re-
flect actual market prices, accounting for re-
bates and other discounts available from man-
ufacturers. That is exactly what this bill does.

Manufacturers would be required to report
the actual average market acquisition prices
for their drugs as a condition for Medicare
coverage of those drugs. Each manufacturer
would have to certify the accuracy of its re-
ports and the Secretary of HHS would be em-
powered to audit price information to verify the
accuracy of the reports. Drug manufacturers
would be subject to unlimited civil monetary
penalties for filing false reports and would be
subject to a penalty of $100,000 for each day
they fail to provide timely information.

The bill is also carefully crafted to ensure
that the reimbursement revisions will not ad-
versely impact Medicare beneficiaries’ access
to care. First, to ensure these drugs are avail-
able in areas of the country where providers
must purchase covered drugs at prices above
the average, the actual reimbursement level to
providers would be set 5 percent above the
average acquisition price. Second, Medicare
would pay dispensing fees to reflect dif-
ferences in the costs of dispensing different
drugs and biologics. Third, the bill would en-
sure continued access to cancer treatment.
Oncologists have argued that inflated AWP re-
imbursements are necessary to compensate
for the administration of cancer medicines.
This bill would correct this anomaly by revising
Medicare payments for oncology services to
appropriately account for these indirect costs,
in accordance with GAO recommendations.

Mr. Speaker, | sincerely hope that Congress
will act to provide a meaningful Medicare pre-
scription drug benefit this year. On top of the
many other serious concerns | have with the
so-called drug benefit bills offered by the Re-
publican leadership in recent years, | am
deeply disappointed that they have not ad-
dressed the abuses of the current AWP sys-
tem. We must not shirk our responsibility to
ensure that Medicare properly pays for the
limited outpatient prescription drugs it already
covers. There is no need for taxpayers to con-
tinue to fill pharmaceutical companies’ coffers
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with the ill-gotten gains of the current AWP

system. | hope all of my colleagues will join

me in passing this important legislation.
———

PASS 21ST CENTURY WATER
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Mr. LINDER. Mr. Speaker, over the past
year, major newspapers reported almost daily
on water problems, as over half of the United
States experienced drought conditions. Rivers
and wells dried up, aquifers were challenged
by saltwater intrusion, and fish, wildlife, and
crops were threatened. In many states, the
droughts continue today, with no relief in sight.
Even without the problems caused by drought,
projected population growth for the United
States indicates that water demand will con-
tinue to increase in coming years. It is critical
that states across the nation find ways to store
more fresh water to meet growing needs.

Water resources managers will be faced
with unavoidable, life-threatening challenges in
the 21st century, and we must prepare for
these challenges now through extensive re-
search and coordination of objectives among
all levels of water management—federal,
state, local, and the private sector. | am intro-
ducing a bill today to begin this process.

My bill would create the “21st Century
Water Commission” to recommend strategies
for meeting 21st century water challenges.
The commission, composed of seven mem-
bers appointed by the President, is charged
with assessing future water supply and de-
mand, evaluating federal water programs and
the coordination of federal agencies, and re-
searching contemporary technologies for in-
creasing fresh water resources. The commis-
sion would also make recommendations for
conserving fresh water, storing excess water
for use in times of drought, and repairing
aging, leaky infrastructures.

The legislation | am introducing today is de-
signed to bring our nation’s premier water ex-
perts and managers together to the discussion
table to share their ideas for the future. This
bill is in no way intended to federalize our na-
tion's water policies; it should create a re-
source and a research engine to enable local
communities to better solve their water prob-
lems.

In John Steinbeck’s novel, East of Eden, the
narrator observes, “It never failed that during
the dry years the people forgot about the rich
years, and during the wet years they lost all
memory of the dry years. It was always that
way.” | have been told over and over again
that the United States only reevaluates its
water policies when a crisis hits. But failure to
plan for future water shortages is a recipe for
disaster. We must begin now to advance the
science and knowledge that will be necessary
to deal with 21st century water challenges.

Last March, EPA Administrator Christie
Whitman expressed that, “Water is going to
be the biggest environmental issue that we
face in the 21st century, in terms of both
guantity and quality.” | couldn’t agree more.
Mr. Speaker, we must begin working today to
meet this challenge, by passing the “21st
Century Water Commission Act.”
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