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(Mr. ANDREWS addressed the House.
His remarks will appear hereafter in
the Extensions of Remarks.)

——

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from Indiana (Ms. CARSON) is
recognized for 5 minutes.

(Ms. CARSON of Indiana addressed
the House. Her remarks will appear
hereafter in the Extensions of Re-
marks.)

———

STUDENT LOAN DEFERMENT FOR
ACTIVE RESERVISTS AND NA-
TIONAL GUARD

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Ohio (Mr. RYAN) is recog-
nized for 5 minutes.

Mr. RYAN of Ohio. Madam Speaker, |
rise to discuss the legislation that | in-
troduced yesterday, the Active Reserv-
ists and National Guard Student Loan
Relief Act of 2003. The purpose of this
act is to ease the financial burden
shouldered by our many Reservists and
members of our National Guard who
have been called to active duty.

Right now, there are approximately
180,000 Reserves and National Guard
members deployed in the United States
and abroad. My legislation is a promise
to the members of the National Guard
and Reserves that their student loans
will be taken care of while they are
called to protect and fight for our
country.

For members of the Reserves and the
National Guard, being called to active
duty often means a drastic cut in pay.
This legislation will not eliminate that
burden, but it will reduce the financial
obligations placed on these brave men
and women during their time of active
service.

The legislation is quite straight-
forward. Specifically, it assists mem-
bers of the National Guard and Re-
serves who have been called to active
duty in two ways. It allows those mem-
bers to defer their student loans while
on active duty, and it subsidizes the ac-
cruing interest on those student loans
which have been deferred.

The act effectively gives eligible
servicemembers the same status that
they had when they were students; and
this will ensure that they do not return
to student loans, after serving their
country, that are larger than when
they were called to serve. This is criti-
cally important legislation because it
helps our Nation’s men and women who
have left their jobs, often in higher sal-
aries, to serve in this time of crisis.

One example is a gentleman, first
lieutenant from Pittsburgh, Pennsyl-
vania, who has $50,000 in student loans.
He has a master’s degree in informa-
tion systems, and he was called to ac-
tive duty on January 2, 2003, for 1 year
of service. This particular piece of leg-
islation would save this gentleman ap-
proximately $2,600 this year in total in-
terest. When we talk about families
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who have student loans, mortgages, car
payments, this $2,600 will provide some
peace of mind, while they are also tak-
ing a cut in pay, to hopefully allow
them to focus on their duties abroad.
Congress must support our men and
women who have been called to active
service. This is a benefit that our
troops enjoyed under the first Presi-
dent Bush during Operation Desert
Storm, and it should be promised to
our troops today and for the future. |
urge Members to support this legisla-
tion, and thank the strong bipartisan
support that we have already received.

———

MEDICAL MALPRACTICE
INSURANCE CRISIS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 7, 2003, the gentleman from New
Jersey (Mr. PALLONE) is recognized for
60 minutes as the designee of the mi-
nority leader.

Mr. PALLONE. Madam Speaker, | am
here tonight to talk about the medical
malpractice insurance crisis which we
face in New Jersey and in many States
around the country. My concern is that
the legislation, H.R. 5, which the Re-
publican leadership intends to bring to
the floor of the House of Representa-
tives tomorrow, will not solve the
problem in any way and in fact is an-
other example of politics as usual
where the Republican leadership, in
this case with the support of the Presi-
dent, are bringing up a bill that they
realize has no chance of passage. It
may pass here and then it will go over
to the other body and fail because it
was not done on a bipartisan basis; it
was not done in an effort to try to
bring the parties together and put to-
gether something that would actually
accomplish the purpose of bringing
malpractice premiums down. Rather, it
is sort of a bone to special interests.

In other words, it is something that
is being put out so the Republicans can
say and the Republican leadership can
tell the doctor groups, the hospital
groups, the HMOs, the drug companies,
the medical device companies that
somehow they are doing something to
help them when in reality they are not
because it is not a bill that will ulti-
mately pass.

I want to talk a little bit about the
crisis because it is real. In my home
State of New Jersey, we have major
problems with increasing malpractice
premiums. Some of the doctors actu-
ally went out on strike about a month
ago because of their concerns; and it
continues to be a problem, particularly
with certain specialty doctors. But in
many cases, it is an across-the-board
problem in New Jersey.

What is happening now with this Re-
publican bill, H.R. 5, is it is essentially
a one-size-fits-all approach that does
not look at the actual underlying issue
of health care and medical mal-
practice. It is really designed to put a
cap on jury awards at $250,000, the the-
ory being if you do not allow large jury
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awards, that will bring down the cost
of malpractice insurance premiums.
There is no evidence that is true.

The Republican leadership often cites
the State of California as an example
of where that kind of cap, a $250,000
cap, was put into place; but we know
when the cap was put into place in
California, premiums did not go down.
The only time when premiums went
down in California was when there was
an initiative passed by the voters that
actually addressed the cause and said
that premiums could not rise a certain
amount. That did accomplish bringing
the premiums down because they were
not allowed to increase significantly.
But the $250,000 cap did not accomplish
that.

There are many factors that con-
tribute to the malpractice crisis in
New Jersey and elsewhere. There is the
changing face of health care in our Na-
tion, namely an increase in high-risk
procedures with inherently bad out-
comes. There are also the recent prob-
lems we have seen in the health care
market, namely a shift to managed
care, to HMOs which have increasingly
created bad outcomes. In addition, bad
accounting or bad business judgment
on the part of insurance companies has
to be taken into consideration when
discussing dramatic rises in medical
malpractice premiums.

Now, wherever there has been success
in trying to reduce premiums for mal-
practice insurance, it is because there
has been some kind of combination of
maybe some tort reform, but also
linked to trying to actually address di-
rectly the effort to reduce the pre-
miums themselves. As | said, in Cali-
fornia the premium increases were ac-
tually capped.

In my home State of New Jersey a
few years ago in the 1970s when we had
a problem with rising malpractice in-
surance premiums, we set up a reinsur-
ance fund which basically said that the
insurance companies had to pay a cer-
tain amount of money into a fund, and
that money would be used to reduce
premium costs when there was a crisis.

I actually proposed this in the Com-
mittee on Energy and Commerce in the
subcommittee that has jurisdiction
over this issue. Last week when we had
a markup, | proposed H.R. 485, the Fed-
eral Medical Malpractice Insurance
Stabilization Act, that would create a
national reinsurance fund just like we
had in New Jersey. The proposal man-
dates that the Secretary of Health and
Human Services establish a program
where insurance companies pay into a
Federal fund. In time of crisis, these
funds are made available to the compa-
nies in an effort to provide stability in
the marketplace for medical mal-
practice coverage.

I mention this not because it is the
cure-all, but when | tried to raise it in
the subcommittee, the Republicans
said it was not germane. They would
not allow it to be considered as an
amendment. Why? Because they have
this one-size-fits-all philosophy. They
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want to cap damage awards by the
jury, and they do not want to deal with
caps on premium costs that would ac-
tually bring down the cost of mal-
practice insurance.

I have a lot of issues that | want to
talk about in the context of this mal-
practice reform issue, but | wanted to
give an example because | think it is
important when we are on the floor and
we talk about legislation, we do not
just talk about it in an abstract way;
we give specific examples of what it
means.

I want to give some specific examples
in New Jersey, two examples of people
who would be negatively impacted by
the Republican proposal that is coming
up tomorrow, in particular because of
the way the language in that bill caps
punitive damages, noneconomic dam-
ages, at $250,000; and also the way it de-
signs and limits liability for punitive
damages. It is a good way for me to il-
lustrate the problems with that legisla-
tion because what would happen in this
legislation is many people that have
serious injuries or have even died,
there would be very little recovery.
The cap on the $250,000 essentially is a
huge limitation on some of these peo-
ple and their families that would suffer
a great deal if this legislation were
passed. So let me give Members two ex-
amples.

One example is Jersey City, New Jer-
sey, a Vietnam veteran who was also a
merchant marine barge captain was di-
agnosed with a carcinoid benign bleed-
ing tumor in his left lung which re-
quired that the lung be removed. The
diagnosing physician was part of a
practice group that also included other
doctors, including a surgeon who was
set to perform the operation, although
that surgeon had no contact with the
patient prior to the surgery. The physi-
cian mistakenly removed the healthy
right lung of the patient rather than
the diseased left lung. They could not
then also remove the patient’s remain-
ing functioning lung which contained
the tumor.

Madam Speaker, after this error was
discovered with this New Jerseyan, the
physicians in this case allegedly al-
tered the medical records and told the
patient that after beginning surgery,
they determined that they needed to
remove the other lung because of a pre-
viously undiagnosed disease. However,
the Vietnam veteran later learned that
the pathology report on the removed
lung revealed it was a completely
healthy lung. Due to the extraordinary
alleged coverup attempted by the de-
fendants and their efforts in seeking to
convince the patient that it was actu-
ally a good thing that they had re-
moved the wrong lung, the plaintiff
added a count to his complaint for pu-
nitive damages, not just for compen-
satory damages.

Today, Madam Speaker, this Jersey
City Vietnam veteran requires oxygen
24 hours a day and has a host of med-
ical problems as a result of the oper-
ation. Meanwhile, the tumor in his re-
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maining lung will likely continue to
grow. If it becomes cancerous, there is
little that can be done to treat it. His
lawsuit is pending.

What would H.R. 5 that the Repub-
licans have brought up do? H.R. 5
would harm this Vietnam veteran in
two ways. First, it would virtually
eliminate meaningful economic com-
pensation, limiting it to just $250,000,
as we discussed. This is a small amount
to compensate a man who has been an
active professional and who now must
have oxygen tanks with him at all
times for the rest of his life.

[J 1830

Moreover, he has to live in fear that
the tumor that his physicians failed to
remove will become cancerous and me-
tastasize, spreading cancer throughout
his body, or will perhaps rupture, pos-
sibly drowning him in his own blood.

Secondly, if you look at H.R. 5, which
we are going to consider tomorrow, the
Republican bill, it sets standards for
the award of punitive damages that
would protect the kind of after-the-fact
concealment of injury that is alleged
in this case. So he cannot even sue be-
cause they tried to cover up the mal-
practice. Because in the bill, punitive
damages would not be available unless
the physician acted with malice spe-
cifically to injure the patient, which
was not the case, or deliberately failed
to avoid injuring the patient, which
was not the case, because in this case
the conduct for which punitive dam-
ages are claimed is not the malpractice
or even the injury itself but the cover-
up of the malpractice and the harm and
the doctors’ deliberate deceit of their
patient and as a result removing this
healthy lung.

You can see how in this case, this pa-
tient basically would not be able to re-
cover what is needed. | am going to
give another example later, but | see
one of my colleagues is here. | do not
want to prolong this, but 1 do want to
say one other thing about this bill
which | think is so important. | had an
amendment. In fact, the Committee on
Rules is considering it now, although I
doubt that they will allow it because |
am sure the Republican majority is not
going to allow these various amend-
ments since they have the one-size-fits-
all bill and that is what they want. But
what the committee did and what the
bill does that we are going to consider
tomorrow is it not only limit damages
and claims, if you will, for malpractice
against a physician or a hospital,
which is what the crisis is all about in
New Jersey and | am sure my friend
from Massachusetts would agree, the
people that are concerned about mal-
practice are physicians and hospitals.
They are the ones who have the pre-
miums that are going up and that is
where the crisis is. But this bill is not
limited to doctors or even hospitals. It
limits the liability or the claims, if
you will, that can be recovered from
HMOs, from drug manufacturers and
even from medical device manufactur-
ers.
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The most egregious aspect of it is
with regard to the HMOs. Because,
Madam Speaker, as | think you know,
we here in this House over the last few
years have tried to pass a patients’ bill
of rights that would essentially say
that if a decision was made by your
HMO to deny you care, that you can
appeal either through an administra-
tive procedure or go to court and sue
the HMO because they denied you the
care that you were supposed to have. A
number of the courts now in about 12
States, including the Federal Second
Circuit Court in New York which cov-
ers a number of States, have now said
that a person can sue an HMO. What
this bill does tomorrow that we are
going to be considering is take away
your ability to sue the HMO in certain
circumstances. It limits it consider-
ably. So while we in Congress have
been trying, or at least articulating
the fact that we would like to expand
people’s ability to appeal a denial of a
decision with regard to an HMO that
really negatively hurt them or im-
pacted their health, this bill would do
the opposite. This would take away
whatever rights people now have to sue
their HMO or to recover from an HMO
when they make a mistake through de-
nial of care.

It is incredible for me to think that
not only is this not going to work ef-
fectively to reduce premiums for mal-
practice, not only is this going to limit
the ability of many victims, as | used
my New Jersey example, to sue or to
collect damages when they have been
seriously injured, but the bill even goes
beyond the issue at hand, which is ris-
ing premiums for doctors and hospitals
and lets off HMOs and drug companies
and medical device companies, basi-
cally in my opinion special interests
who are helping the Republican leader-
ship and so now they have to get some
kind of compensation for what they do.

| see my colleague from Massachu-

setts is here. | yield to him at this
time.
Mr. TIERNEY. 1 thank the gen-

tleman from New Jersey and ask that
he stay nearby because | want to have
a conversation with him if | can even-
tually on this.

I have had some very interesting con-
versations with constituents in my of-
fice for a period of time now about this
issue, ever since the bill was filed. Pri-
marily the concept was that people
come in and they are upset because of
what they think are the consequences
of this bill from whatever perspective
they come.

Consumer groups come in on behalf
of patients and talk about how unjust
it is for the limitations that it puts on
patients. Lawyers come in because
they are concerned. They, of course,
believe that they are doing the right
thing in representing victims of mal-
practice. They believe that part of
what they do that is noble and right is
that they try to get people recovery so
that they can continue on with their
lives in some sort of respectable man-
ner after some consequence or some



March 12, 2003

disaster has happened to them. And
doctors come in because they think
that the bill may be helpful to them
because they do not want to bear the
unlimited exposure to lawsuit damages
and do not want their premiums rising
through the roof. So we have those
three groups sort of pitting against
themselves, or some combination. But
when you sit people down and talk to
them, it is really easy to see that this
bill is not about doctors, it is not about
lawyers, it is not about patients, it is
about insurance companies. It is about
insurance companies and those others
that you mentioned at the end of your
remarks who somehow managed to get
into a bill that they are billing as
being a limitation on premiums for
malpractice but managed to sneak in
there immunity for themselves and
total absolution from any liability for
their malfeasance or their mistakes or
their negligence or their wrongful acts
even if they are deliberate. The fact of
the matter is that that does not serve
the American public at all. It does not
serve any of those other three groups
that we talked about.

| have any number, as | am sure you
do, a number of friends that are doc-
tors, physicians in different fields,
ranging from those that have a very
high risk factor to those that have a
very small risk factor. There is not a
one of them that when | engage them
in conversation that does not have
compassion for their patient. When you
say to someone, as | did just the other
day to a doctor, this particular doctor
deals with people with cerebral palsy,
an absolutely dedicated physician. |
said to him, if one of your patients by
virtue of your mistake was injured at a
very young age and the consequences
were that they were going to have this
disaster for the rest of their lives, do
you think that $250,000 would fairly
compensate them?

They say, well, no, of course not.

| ask if they realize that in this bill
that is the limitation that is put on
that. And that women that get injured
that may not be working, may be
bringing up a family in a household,
they do not have economic earnings
from which they can then generate a
recovery but they have the rest of their
lives to go forward when they may
then have to go out and try and earn a
living and they may be stopped from
doing that, do you think for someone
in that consequence, that $250,000 is
enough?

Well, of course not, was the answer.
And right on down the line, example
after example. | came in late, but |
know you were giving some examples
earlier.

Their answer back to me was, why
don’t you engage and try to do some-
thing that is reasonable? If you don’t
think $250,000 is reasonable, why don’t
you engage them in that? | tell them
that the simple fact of the matter is
that this is not about a conversation.
We are more than willing to sit down
and talk about what is fair and what is
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just. The problem is that the insurance
industry and the HMOs and the others
that are driving this piece of legisla-
tion and | think using the doctors as a
tool in this by trying to get them to
believe that their premiums will go
down when they will not, and history
shows that they have not and studies
indicate that they are not intended to
by this bill, that they try to get them
involved in that instead of realizing
that this is all about the insurance in-
dustry, all about the HMOs, all about
those other manufacturers that want
to be absolved from liability and they
do not want a discussion. They want to
try to generate the heat high enough
so that you are either for it or against
it. There seems to be a lot of that
going on around here these days. They
make a bill very difficult and abso-
lutely without any compromise.

You will find out that when the bill
comes to the floor tomorrow, they will
not be asking for amendments to make
it better or to improve it. They will
not be asking for any prolonged debate
to talk about all the aspects of this,
not just premiums but how do we pro-
tect doctors from unlimited liability,
how do we protect patients to make
sure they get their just due without
putting doctors out of business. None
of that will be open for debate. It will
simply be a vehicle for people to make
a case, perhaps in the next election in
2004 or whatever or to show themselves
to their benefactors that they are out
there waving the flag on their behalf.
That is unfair. It is unfair to patients,
it is unfair to doctors, it is unfair to
lawyers and it is unfair to the Amer-
ican public at large.

The fact of the matter is that if you
couch it in terms that this is all about
keeping premiums down, it is some-
thing interesting to note that in Cali-
fornia, where this is supposedly the
model for this whole program, in the
1970s when they put in a cap on recov-
ery, the fact of the matter is premiums
did not go down. The next 4 years they
went up considerably, and since that
point in time, they have been pretty
much running the average of around
the rest of the country. So that is a fal-
lacy. In Florida, when the Florida leg-
islation said to the insurance industry,
well, then if we are going to pass a bill
like this, you have to certify to us that
premiums will go down, the insurance
industry said, no, we won’t do that. In
Nevada the same thing happened out
there where they talked about enacting
severe damage caps. The insurance in-
dustry came out and said very clearly
that they would still not lower pre-
miums. The studies indicate and his-
tory indicates that the insurance in-
dustry makes its money primarily not
from premiums so much as from the in-
vestment of those premiums into other
vehicles, whether they are bonds and to
a lesser extent stocks and other vehi-
cles and generate income from that.
When the market is down, as it is now,
and they are not paying off as they are,
when it goes down, then they have to
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jack up the premiums to get the profits
to which they think they need to go on
with their company. Then they have to
tell somebody that it is not about in-
surance companies and profit because
they know that will not be extremely
profitable because everybody wants
people to have a profit but they do not
want necessarily to be gouged. So they
cannot go out and tell people that we
just want to get a higher profit and we
are going to do anything, we are not
going to take any decrease in our prof-
its, but instead we are going to go out
and get the doctors, they cannot say
that. They turn around and they say,
you know what the problem is here?
The people that are subject to mal-
practice, the people that have lost
something in their lives, they are the
problem. They are getting too high a
recovery. Obviously because they are
represented by lawyers helping them
get that recovery, then lawyers are bad
people, too.

The fact of the matter is many times
these are complicated cases. Some-
thing happens, and if a doctor makes a
mistake, it is complicated, and it is
difficult sometimes to find out just
where that mistake occurred, which
part of the process, which doctor or
other health care person was involved
in that. A suit might be filed to find
out, to discover where that was. Then
the people that are not involved are let
out or the person who is responsible,
their insurance company gets engaged
in the situation. You would hope that
this is a system we have structured to
give that person a fair recompense for
their injuries. That is the way that it
is supposed to work.

The problem is of course that now
they are putting up there, they are say-
ing that this whole idea of somebody
recovering is where the culprit is.
There has not been any great increase
in huge recoveries across this country.
They cannot point to statistics show-
ing that all of a sudden we have had a
spike in incredibly high recoveries for
people. And those few high recoveries
are generally knocked down by appeals
courts to a much more realistic num-
ber. It just happens that there was
something in the course of that case
that the jury got upset with, whether
it was somebody trying to cover up
something that was done or an insur-
ance company failing to pay off on
time, or something that caused them
to get an award up there and courts
generally ratchet that back.

But if we are not going to proceed on
the basis that we have done in the past
of having a system where somebody
who through no fault of their own is se-
riously injured, looks to the person
who was negligent, to the person who
conducted the malpractice for a con-
tribution, which they then in return in-
sure against, then we have to find out
what else it is that we are going to put
in place for a system. If we think that
we want somebody else to decide other
than a jury as to what somebody’s fair
recovery is, then let us hear what it is.
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Let us have a debate about that. Who
should replace a jury of your peers in
deciding that? If you think there
should be a cap on the amount of
money that people recover, let us have
some experts as well as the general
public engaged in the debate about
what would a fair amount be, because
you certainly need to take care of
these people. We have decided as a soci-
ety that the innocent part of that
should not be the one that suffers the
burden and goes without having any
ability to sustain the rest of their
lives. We have decided that we have to
try and share that blame by making
the person who has been negligent re-
sponsible and letting them insure for
it.

Society has to have a replacement.
We can complain about the system
that we have all we want, but we
should be having a debate instead
about what changes in it we are going
to make if we think that parts in it are
not working. As | said in the beginning
of my remarks, | have great sympathy
for the doctors who feel they have to
practice defensively, for the doctors
who feel that their exposure is unlim-
ited, for the doctors who insurance
companies abuse by raising their pre-
miums on the false pretense that it is
the situation where people are getting
too much for their injury. We have to
sit down with people and say, what else
are we going to put in place, how else
are we going to make these decisions in
a fair way so that people get fairly
compensated for their injuries and so
that we understand that doctors have
to remain in practice and they have to
remain in practice without the fear of
being put out of business either finan-
cially or because they were constantly
engaged in litigation.

I do not hear that kind of conversa-
tion coming from the other side of the
aisle, from the majority. |1 frankly do
not hear anybody saying we are going
to sit down and try to iron this out.
Did it go to committee? It went to
committee, but people should not feel
that there was an open dialogue in
committee, that there was any delib-
eration and honest debate and sugges-
tions about what changes might be
made. It went to committee so that the
majority who put forward the bill
could ram it through on a straight
party line vote and get it to the next
level so we could do the same thing so
that they would have some talking
points to go back to their benefactors
with and to campaign against and say
like, oh my God, other people that
don’t vote for this bill want to put the
doctors out of business, and we are the
ones who want to save the doctors
when in fact the premiums will not go
down a stitch, the insurance companies
will not allow the bill to be amended to
put a requirement that if the recov-
eries go down, the premiums go down,
and the fact of the matter really is it
is all about the insurance companies,
the HMOs and the others that are going
to be shielded from liability and it is
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not about the doctors, not about the
lawyers and, shamefully, it is least
about the people that are really the
ones that we should be focusing on
here, the people that are injured
through malpractice.

The best thing these insurance com-
panies could do, one of the best things
they could do is help doctors put in
place some way to police those 5 per-
cent of the medical profession that are
responsible for 54 percent of the claims.
It seems to me and | think others that
that is one area to look at that would
take care of a large part of the problem
of legal actions and a large part of the
problem with that small percentage of
the premium increase that may be at-
tributable to claims.
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My recollection of reports and data
shows that it is about half a percentage
point on those premiums. But that
would make sense. Find ways to hold
accountable that 5 percent of doctors
that have 54 percent of the claims, and
make sure they are either reeducated
so they are no longer guilty of mal-
practice, or move them out of the pro-
fession to someplace else where they
are happy, to a less risky end of the
business.

Then let us make sure we take a look
at the insurance companies. If they are
going to jack up prices every time
their investment returns go down, then
we have to look at the company indus-
try and say something is wrong here.
Doctors should not be subjected to
these spikes in premiums just because
the economy has gone down and that is
where you invested all of your eggs,
and now you are suffering a loss and
you want to maintain your high prof-
its, you are not satisfied with a lesser
profit. Then we have to find a way to
deal with that through insurance regu-
lation.

Short of that, and if they are going
to insist on putting that bill through,
we would at least hope they would have
provided some discussion about what is
a fair amount; and $250,000, even by
doctors accounts, is not a fair amount
of a cap. We would have had some dis-
cussion about what are we going to do
about policing those 5 percent of the
medical profession that create 54 per-
cent of the incidents that end up in
lawsuits. And we would have done
something with the fact of trying to
work our way around so that doctors
did not feel they were subject to legal
suit in order for people to get discovery
as to who is responsible, find some way
earlier in the process for the facts to be
known so that people could move for-
ward, and have a good public debate
about this so that everybody’s inter-
ests were resolved.

That is not happening, my colleague
from New Jersey, you know that very
well; and | would just say to you that
I would be happy to have a conversa-
tion with you on it if you want, but I
think you would agree that we could
have done a much better job sitting
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down as a full House, with a full com-
plement of the committee, with all
three parties, the Independents, the
Republicans and the Democrats, and
people representing the consumers, pa-
tients, the doctors, and the insurance
companies, and talked about what is
needed to be done in order for this to
really be done correctly.

I think it is shameful we started out
with this yelling and screaming con-
test, that it is all or nothing, there
cannot be any reasonable conversation.
Doctors feel they are put in the posi-
tion of, gee, in order to save ourselves,
we have to go along with this low cap,
and we have to go along with the provi-
sions of the bill that effectively make
it difficult for people injured to even
find legal representation, because it is
going to be so expensive to proceed on
that suit; and there will not be any
compensation because the amounts
have been capped and lawyers will not
come on, and they will be without a
lawyer.

Only one in eight people that are sub-
ject to malpractice now file a claim
anyway, and | guess the insurance
companies would like to collect those
premiums from the doctors and have
that one in eight number be even less.
Their profits would be that much high-
er, but society would not benefit from
it. People that were injured would still
have to go through their lives with
those egregious situations and without
help; and | think that we should focus
on making the situation better, not
having a political battle here that does
not allow for debate.

Mr. PALLONE. | want to thank my
colleague from Massachusetts for
bringing up the reality of what is hap-
pening here politically. I know neither
one of us wants to talk about politics.
We would rather talk with the sub-
stance of this issue and what could be
done to bring premiums down, because
that is where the crisis is.

But what is happening with the Re-
publican leadership, and even the
President on this, is totally political. |
mean, | have to tell you, I will just
give you the background in the Com-
mittee on Energy and Commerce. This
came up just before the election, |
think it was sometime in October, that
the Republican leadership on the Com-
mittee on Energy and Commerce de-
cided to bring this up. There may have
been a hearing, | do not even remember
if there was; if there was, maybe there
was one. And they quickly brought this
up in the committee, wanted to bring
to the floor, just before the election in
October, just to make the political
point that they were trying to accom-
plish something.

Mr. TIERNEY. If the gentleman will
yield, | think you take it back a step
further. If you remember the debates
about the Patients’ Bill of Rights,
where doctors and consumer-patients,
consumer groups and others were to-
gether on this issue, understood that
we needed to have protections against
HMOs and the like, needed to be able to



March 12, 2003

file an appeal to an egregious situa-
tion, | think a lot of it stemmed from
the insurance companies and HMOs at
that point in time saying we have to
get back the equation here, and the
way we will do it is we will improve
our financial situation, and we will try
to drive a wedge between those pa-
tients and their doctors.

Where they finally have come to-
gether and have focused the light on us
and we are losing ground on the Pa-
tients’ Bill of Rights, we have to again
drive that wedge, and the way we will
do it is by telling doctors that their
premiums are going up, because pa-
tients that are subject to malpractice
are getting too much compensation for
their injuries, which they cannot jus-
tify and cannot move in that direction.

It is shameful. As | say, the doctors,
in my view, are good people with the
right mind, the right heart on this
thing. When you sit down and talk with
them, they understand that they are
being used.

Their first comment always is, well,
why do the Members of Congress not
talk about what would be the right
amount, if any amount, to talk about
fair compensation? Why do they not
talk about what should have to happen
before a claim is filed? Why do they not
talk about reining in the insurance
companies?

| said we are perfectly willing, but
conversation needs two parties, and
there is one party here. We are listen-
ing. We would be more than willing to
talk. The other side is not willing to
have anybody listen, and they are only
willing to ram things through; and un-
fortunately, that is what you are going
to see tomorrow, and | do not think
anybody is going to be served by it.

Hopefully, the other body in this in-
stitution will have the wisdom to stop
that and force it back; and then maybe,
maybe if there is enough pressure from
other groups, we can have a conversa-
tion trying to improve the situation
for everybody’s benefit.

Mr. PALLONE. The gentleman is
right on point. Let me tell you how
much on point you are. Not only was
this same bill essentially rammed in
just a few weeks before the election
through the committee, but, of course,
it had to be the first order of business
when we came back.

When we on the Committee on En-
ergy and Commerce asked the Repub-
lican leadership on the committee to
sit down with us and talk about a bi-
partisan bill that did not just deal with
capping damages at $250,000, but actu-
ally dealt with all different aspects of
the crisis, reinsurance, giving money,
capping premiums or whatever, essen-
tially what we were told, informally,
was well, we cannot do that now. We
cannot sit down. We have to bring this
to the floor fast. Then it will go over to
the Senate, and, do not worry, it will
not pass there. Then we will sit down
and talk with you about what we are
really going to do.

This is essentially what we were told.
This came in the subcommittee. Two
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weeks ago there was a hearing on
Thursday. It was marked up in the sub-
committee last Tuesday, it was voted
out of the full committee last Thurs-
day, and it was brought to the floor.
Everybody understood that this had to
go to the floor and there was not any
opportunity to talk about what really
could be accomplished, and we had to
pass it in the House as a political
measure for the reasons you said; and
then when it gets to the Senate, okay,
they will not pass it, we will have to
sit down and talk.

This is the politics of it. There is no
question about it.

Mr. TIERNEY. | just want to thank
the gentleman for taking the time this
evening to allow for some debate, prob-
ably much more than we will get to-
morrow on this, so we could have a full
discourse on what is going on and what
the content of the bill is and what the
effects are going to be on people. |
think tomorrow we will hear a lot of
the standard positions that people are
taking, one side or another.

This discourse hopefully allowed us
to broaden that out a little bit and
talk about some the specifics. | thank
the gentleman again for taking the
time to do it and showing his leader-
ship.

Mr. PALLONE. | appreciate the gen-
tleman coming down.

Let me say another thing. This bill is
primarily based, this bill that we are
going to vote on tomorrow, is pri-
marily based on the notion that dam-
ages, punitive and noneconomic dam-
ages, have to be capped at $250,000.
What | have said over and over again to
the Republican leadership in our com-
mittee, in the Committee on Energy
and Commerce, is where is this magic
$250,000 figure coming from? | hear over
and over again, | guess because it was
used in California, but there is abso-
lutely no reason to believe that $250,000
is somehow some magical term to cap
damages.

I think there are many on the Demo-
cratic side of the aisle, including my-
self, that do not have a philosophical
problem with a cap on damages, but
$250,000 is too low. Why is it not $1 mil-
lion? Why is it not $1.5 million? Nobody
on the Republican side of the aisle will
give us an answer for that. They just
insist that it has to be $250,000.

As my colleague from Massachusetts
said, any effort to deal with this issue,
other than capping damages, the Re-
publicans completely reject. They say
that the only thing we are really try-
ing to do here is tort reform. We are
not trying to deal with lowering pre-
miums or addressing premium costs,
other than through the vehicle of cap-
ping damages and tort reform. That is
it.

Now, | just wanted to use another ex-
ample, if I could, Madam Speaker, of
how this legislation, this Republican
bill that is coming up tomorrow, would
be unfair to specific individuals.

I have another example in my home
State in Newark, New Jersey, which is
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New Jersey’s largest city, of a 12-year-
old in Newark. | would just like to run
through the case, explain what the case
is, and why H.R. 5 would be very dam-
aging.

This is a 12-year-old 8th grader who
developed flu-like symptoms in Sep-
tember 2001. His mother took him to
their family doctor, who gave him a
prescription for antibiotics. When he
showed no improvement, the boy and
his mother returned and a different
doctor changed the prescription. The
boy seemed to be getting worse, contin-
ued vomiting and became dehydrated.

After 2 more weeks, his mother took
her son to the emergency room. A
blood test revealed there was some-
thing seriously wrong. Further testing
determined that he had leukemia. How-
ever, he was informed he had a 95 per-
cent chance of complete recovery.

Madam Speaker, the boy’s pediatric
oncologist prepared him for four chem-
otherapy protocols. After three admin-
istrations of the chemotherapy pro-
tocol, his progress chart noted that his
leukemia was considered in remission.

The 12-year-old Newark boy went in
for the final chemotherapy treatment
at that point. The order for this admin-
istration should have been for one 60
milligram dose of a drug called
doxarubicin. Instead, the written order
called for three doses instead of one,
and the chemistry department at the
hospital reviewed the protocol but did
not notice the overdose.

After the third dose, the boy had a
violent reaction. The head oncology
nurse reviewed the chart and said,
“There has been a terrible mistake,”
and called the doctor. The doctor said,
“Oh, no, how could this have hap-
pened?”’

The boy’s mother was informed that
her son had received a massive over-
dose and he would be very sick. The
most serious problem, she was in-
formed, would be an overproduction of
mucous throughout his body.

Now, Madam Speaker, the boy’s
health deteriorated, forcing him to
stay in the hospital. He developed in-
flammation and ulceration of the lin-
ings of his mouth, throat and gastro-
intestinal tract. He experienced car-
diac dysfunction, began vomiting blood
and finally had swelling all over his
body.

He transferred to a different hospital
that began aggressive bone marrow
transplants, but, unfortunately, too
much damage had been done; and in
April of last year this young boy died
of severe adult respiratory distress
syndrome, ARDS, caused by excessive
mucous in the lungs.

Again, | use the example, because |
want to show what the impact would be
with H.R. 5, the Republican bill that
we are going to consider tomorrow.
The impact of this legislation would be
very severe.

Being a 12-year-old, he did not have
any income. The total amount of his
economic loss would be the cost of
medical treatment for his cancer treat-
ment. The total available amount of
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noneconomic damages, compensation
to his mother for the poisoning of her
son, for his lingering, painful death,
and her for permanent loss, would be
capped at $250,000.

Now, again, what is the magical
$250,000? Where does it come from? | do
not know. Nobody will give me an an-
swer.

I have had some people who | con-
sider somewhat heartless say to me,
well, you know, a boy dies, a young
person dies, a minor dies. Why should
we pay the parents any more than
$250,000? In other words, they were not
dependent on him economically. He did
not have a wife, he did not have chil-
dren, he did not have a job. He was too
young for all that. But | think that is
a very heartless approach.

It also begs the question of the fact
that if there is very little penalty and
very little consequence of negligence
or medical mistakes, then one could
argue that there is not much of an in-
centive to not keep making them on
the part of the hospital or certain phy-
sicians maybe that should not be out
there practicing.

| do not say that because | think that
most doctors make mistakes or are
negligent. | certainly do not. But there
always are some, like in every profes-
sion, that do.

One of the reasons we have punitive
damages and that we do not have a cap
is because we want to make sure that
there is a certain amount of punish-
ment, so that people do not continue to
practice and they are more cautious
and do not make these mistakes. Oth-
erwise, why would the mistakes not
continue to be made?

I have other examples, Madam
Speaker; but before | get to some of the
other examples, | want to talk a little
bit about the fact that this bill goes be-
yond just malpractice premiums, insur-
ance premiums, for doctors and hos-
pitals, and deals with drug companies
and deals with HMOs and deals with
medical device manufacturers, because
I think the fact that this Republican
leadership legislation goes way beyond
the order of the day, way beyond the
issue of premiums for doctors and hos-
pitals is a strong indication, maybe the
strongest indication, that it is really
nothing but special interest legislation
designed to help some friends of the
Republican leadership.

| offered an amendment in com-
mittee, which is also being considered
in the Committee on Rules, and was, of
course, voted down in committee
strictly on partisan lines and probably
the same will happen in the Committee
on Rules. | cannot imagine that we
would be able to consider it tomorrow.
But basically it would have struck the
provisions in the bill that deal with the
issue other than doctor and hospital
premium costs.

I just want to talk a little bit about
the amendment, because | think, again,
it brings forth why this bill is really
not meant to accomplish the goal of
addressing the malpractice crisis.
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The amendment that |1 proposed
strikes the language that includes li-
ability protections on punitive and
noneconomic damages for these indus-
tries; in other words, medical device
manufacturers, HMOs, drug companies,
and other health insurance companies.
These are industries outside the scope
of medical practitioners and, therefore,
medical malpractice.

The limitations in the bill on liabil-
ity covering defective medical prod-
ucts, dangerous prescription drugs, and
claims against HMOs and health insur-
ance companies | think are appalling,
Madam Speaker. Shielding all of these
additional industries from liability has
no effect on medical malpractice insur-
ance premiums which only affect doc-
tors and hospitals and would only harm
the current product liability system.

What H.R. 5 does, as written, is to
leave victims with little recourse.
These additional protections, the ones
that | mentioned that go outside of the
doctors and the hospitals, render vic-
tims completely unable to hold phar-
maceutical companies, makers of de-
fective medical products, and insur-
ance companies accountable, even
when they are proven negligent. Even
if they are proven negligent, one can-
not recover, other than based on a
small amount.

In essence, what the bill does that we
are going to be considering tomorrow
is really a bill designed to reduce the
consequences of the mistakes and
wrongdoing of large corporations at
the expense of victims of those harmful
actions.

So here we are. Traditionally in our
system, in our Anglo-American juris-
prudence system that we are so proud
of, it has lasted over 1,000 years, the ef-
fort was to protect the victim. Now,
what we are doing with this bill is pro-
tecting the large corporations who do
not need any protection. It is certainly
not in the circumstances that are de-
lineated here.

But the worst aspect of it, Madam
Speaker, in my opinion, is with regard
to HMOs. Because as | said, on a bipar-
tisan basis, there were different bills;
there was a Democratic bill and there
was a Republican bill and the Repub-
lican bill passed and it was not, in my
opinion, as good as the Democratic bill.
But the bottom line is there were ef-
forts on both sides of the aisle in the
last 4 years in this body to try to deal
with HMOs and reform HMOs so that
patients had some rights. If they were
denied care, they could go to some sort
of a board or commission, administra-
tive appeal, or they could go to court
to overturn a wrongful decision that
denied them care or caused them dam-
ages.

But what H.R. 5 does that we are
going to consider tomorrow is it pre-
empts State law and it amends Federal
law far beyond, again, relating to doc-
tors and hospitals, and it says that it
applies to any ‘“‘health care lawsuit
brought in a Federal or State court.”
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Now, that is where we get to the HMOs.
Eleven States have laws that provide
that HMOs may be held liable for refus-
ing to authorize payment for appro-
priate care. These laws would be com-
pletely preempted by H.R. 5 if it passes
and becomes law. And, in particular,
what is happening is the courts in the
States and even at the Federal level
are expanding victims’ rights because
Congress has not acted. We never
passed, Madam Speaker, the Patients’
Bill of Rights. It passed in the House,
but it never passed in the Senate. It
was never signed by the President. So
in the absence of having Federal law
that would protect patients who are in
an HMO, States have passed laws and
now the courts have even stepped in
and said that one can sue and seek
grievances for HMO action.

In fact, one of the most important
Federal courts, the United States
Court of Appeals for the Second Cir-
cuit, which covers New York, Vermont,
and Connecticut, recently held that
Americans can sue HMOs and other in-
surers for injuries resulting from their
cost-minimizing decisions. Now, this
ruling, if it is upheld by the Supreme
Court, would essentially make the Pa-
tients’ Bill of Rights the law of the
land. We would not even have to pass
it. It would essentially make the Pa-
tients’ Bill of Rights apply to the en-
tire country. But these kinds of law-
suits, the Second Circuit opinion, State
law, either enacted by the legislature
or by the State courts, would all be
preempted and severely limited by H.R.
5

To me, to hear my colleagues on the
Republican side spend the last 2 or 3
years saying that they want to protect
patients’ rights in HMOs and then have
them vote on this tomorrow, which 1
am sure is going to be voted on by
most of my Republican colleagues, that
would take away all of those rights or
at least severely limit them 1 think is
just incredibly hypocritical. Even the
President, the President said that he
supported the Patients’ Bill of Rights
too and now he is saying that he favors
this malpractice bill, which would es-
sentially limit one’s ability to sue and
take action against an HMO. | really
do not understand where my Repub-
lican colleagues are coming from on
this.

Now, | just wanted to mention, there
is a Democratic substitute to H.R. 5,
which hopefully the Committee on
Rules will put it in order but if they do
not, | guess we can do it on a motion to
recommit tomorrow so we would have
some opportunity to bring it up. Basi-
cally what the Democratic substitute
does is the opposite of most of the neg-
ative aspects of H.R. 5 that | talked
about tonight. It tries to look at the
malpractice issue in a much broader
context, not only for tort reform deal-
ing with lawsuits and damages, but
also for insurance reform. In fact, it
has a commission that would evaluate
the cause and the scope of the recent
and dramatic increases of medical mal-
practice insurance premiums and, most
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importantly, actually establishes a
grant program, if you will. It is simi-
lar, | suppose, to the kind of reinsur-
ance program that | mentioned where
grants could actually be given to
States or, in certain circumstances,
where premiums go up. | really main-
tain that the only way that we are
going to reduce premiums is not
through any kind of a cap on damages
in court, but rather by addressing it di-
rectly, by either having a reinsurance
program that gives money back to the
States or to the insurance companies
so that the premiums go down, or pro-
viding some sort of grant program to
reduce premiums. Again, it was the
capping of premiums in California that
made the difference, not the $250,000 in
damages.

| see the gentleman from Texas is
here, and | would like to yield to him
at this time. | thank the gentleman for
coming down.

Mr. SANDLIN. Madam Speaker, |
thank the gentleman from New Jersey
(Mr. PALLONE) for yielding time and I
thank him for his important efforts in
this regard.

We can say that H.R. 5 was filed in
that it calls attention to a very serious
problem we are facing in the United
States of America, and that problem is
that the insurance carriers are abso-
lutely gouging America’s physicians
and hospitals and other health care
providers. The irony is that H.R. 5,
while calling attention to that prob-
lem, does absolutely nothing to solve
the problem.

We hear much coming from the other
side about frivolous lawsuits. There is
not a Member of this House that sup-
ports frivolous lawsuits and, in fact, if
the other side was interested in getting
rid of frivolous lawsuits, they would
have put something in this legislation
to take care of it. The Democrats sup-
port putting in specific provisions that
say, if a suit and a claim has abso-
lutely no basis in fact, no basis in law,
no reasonable extension of law, that
suit should be dismissed, the plaintiffs
should pay the costs, and the plaintiff
and the plaintiff’s attorney should be
sanctioned by the court for filing a suit
without merit, period. If the other side
was that interested in getting rid of
frivolous lawsuits, they would have
that in their legislation. However, they
have ignored that.

Also, | think it is quite unusual that
the claim is: Malpractice premiums are
skyrocketing; we have to do something
to help the doctors. Madam Speaker,
the only people that are not at the
table in this debate, the only people
that are not affected by this law, the
only people who are not subjected to
any restrictions by H.R. 5, and that is
the insurance carriers. The insurance
carriers will get everything they want.
It is a great payday for them, because
they want a cap of $250,000 to limit
what they will pay to aggrieved par-
ties. However, they will not agree, they
will not discuss, they will not even
consider the possibility of lowering
premiums.
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That is absolutely outrageous. This
is not a debate between doctors and
lawyers; this should be doctors, law-
yers, patients, consumers, pointing the
finger at the insurance companies and
saying, if you want this relief, you
have to do something when you get it.
But we know they are not going to do
it. Do we know why we know? We know
because we look at history. Histori-
cally, in the States that have caps
their premiums are higher than in the
States without caps. Now, go figure.
That is because when the insurance
carriers know that they have a limit, it
is carte blanche. When they lost
money, as the gentleman from New
Jersey mentioned, in the stock market,
they have a way for the government to
help them get that money back or a
quasi-government function; they just
send a letter to our doctors. They send
a letter and they say, you need to pay
us more money.

Now, oftentimes we will hear folks on
the other side of the aisle talk about
MICRA in California. MICRA has not
been a success, and MICRA is not what
limited the cost of malpractice pre-
miums in the State of California.
MICRA was passed in 1975. Rates con-
tinued to go up. Doctors continued to
have problems. Do we know what hap-
pened? In 1988, the voters of California,
who do not support MICRA by the way,
the voters of California passed Propo-
sition 103. Proposition 103 was not mal-
practice reform. Proposition 103 did not
say we have to limit what families get
for the death of their children. Propo-
sition 103 said we are going to regulate
insurance and we are going to roll back
the rates 20 percent.

Well, it is no surprise when we say we
are going to roll back the rates 20 per-
cent that rates go down. That is what
it was designed to do. That is what
happened in California. That is the
only thing that has been a success.
MICRA has had nothing to do with it.
Do not be misled in this House either.
MICRA is not H.R. 5. There are many,
many significant differences between
MICRA and H.R. 5. MICRA limits only,
and puts a cap only on personal injury
damages as a result of malpractice.
The Health Act protects HMOs, it pro-
tects manufacturers of defective prod-
ucts, it protects; in fact, anyone en-
gaged in any stretch of the imagina-
tion in the health care industry will be
protected from civil rights violation
claims, anti-fraud violation claims,
anti-consumer claims. You name it,
they are protected. It is just payola to
the carriers and the HMOs.

The HMOs did not get the protection
they wanted in the Patients’ Bill of
Rights. They have not gotten that deal
done yet. So now they are back. Now
they are back. Let us make no mistake
about it: $250,000 is not pain and suf-
fering. Madam Speaker, $250,000 is what
the other side says that you get for the
loss of your child. How much is the loss
of your child worth? How much is the
loss of a limb worth? How much is
going blind worth? | do not know, but
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my friends on the other side somehow
looked into a ball and they said, we
know how much it is worth. If your
child is dead, like Miss Santillan, that
is worth $250,000 minus the cost and at-
torneys fees, thank you very much,
next case. We have case after case after
case.

| yield now to the gentleman from
New Jersey, because he might want to
talk about some of these specific cases
that | know he has some information
about, or maybe the gentlewoman from
Texas (Ms. JACKSON-LEE) has some in-
formation she would like to share.

Mr. PALLONE. Madam Speaker, |
will yield to the gentlewoman from
Texas, but | think what the gentleman
said in particular about the fact that
this amount of damages, the $250,000
has no basis in fact. During the Com-
mittee on Commerce hearing last
week, | asked many times, where does
the $250,000 come from? What is it
based on? The reply: the California
statute. And that was passed years ago.
So we can argue that just based on in-
flation alone, that that is no longer
relevant. But then again, the Repub-
licans just want to move ahead, steam-
roll it, and they are just not really in-
terested in the reality of this and what
really matters to the victims. So | ap-
preciate the gentleman’s comments.

I yield to the gentlewoman from
Texas.

Ms. JACKSON-LEE of Texas. Madam
Speaker, | thank the distinguished gen-
tleman from New Jersey. | am also de-
lighted to join my good friend, the gen-
tleman from Texas (Mr. SANDLIN), and
I appreciate his leadership on this
issue. Both of our committees have
been working intently, the Committee
on Commerce and the Committee on
the Judiciary have been working very,
very hard on this legislation. | think
we have had the same quest and the
same theme; that is, to strike at the
misinterpretation by our physicians
and hospitals, our friends that believe
that H.R. 5 is going to solve their pre-
mium problem. That is really the crux
of this legislation. It really is not in-
surance legislation which really should
be relegated to the States.

It is interesting that my good friends
would share their States rights posi-
tions over and over again when we go
to the floor to talk about problems
that should be solved by the national
government, and then my good friends
on the other side of the aisle are con-
stantly chiding at the idea of rights to
the States, rights to the States, the
10th amendment. But clearly, H.R. 5
abrogates, usurps, takes away, pre-
empts States’ jurisdiction on this ques-
tion dealing with protecting victims
and helping doctors.

So | want to say to my good friends
across the Nation, and particularly my
friends in Texas, that this legislation
does nothing for you as it relates to
those high premiums on your insur-
ance.

My neighbor is the President of the
National Medical Association. | realize
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the pain of knowing that a doctor has
had to close his or her practice because
they have been shocked, shocked or
shot, or hit with a premium increase of
$10,000, $50,000, $100,000.

0 1915

What this legislation does, H.R. 5,
and | am glad the gentleman from New
Jersey (Mr. PALLONE) has gathered us
for this Special Order to be able to say,
it does not hit the point of the pre-
miums. It hits at the time of the deci-
sion. So what you are doing is under-
mining juries when victims have been
adjudged to have been a victim. This
does not have anything to do with friv-
olous lawsuits; 61 percent of the cases
are dismissed. This says when children
like Nathaniel come into the court-
house, Nathaniel is blind and paralyzed
because physicians that he went to and
a nurse that he went to noticed that he
was not eating and that he was jaun-
diced, he was yellow, and failed to diag-
nose what Nathaniel had. Did not tell
his parents, You needed to hospitalize
him, after seeing a number of pediatri-
cians.

So we now have a little boy who has
no income, no way to discern what his
income might have been. He has no in-
come to be able to have you assess
what he needs to care for him for the
rest of his life because he has never
worked. And you are going to suggest
that if he went to a court and got a
judgment that he should have a cap on
noneconomic damages and, likewise, he
should have a cap on punitive dam-
ages?

Madam Speaker, this does not make
any sense. And so | have offered
amendments that would induce the in-
surance companies to take their prof-
its, put them back into the physicians
and reduce the premiums by 50 percent.
Fifty percent of the savings go to the
doctor. And | would move to strike the
noneconomic damages, move to strike
the limits on the cap on punitive dam-
ages, and | also asked that 2 percent of
the savings would go to help our doc-
tors who are alcohol and drug depend-
ent only, a few just like there were
only a few percentage of our doctors
who, in fact, perpetrate these acts that
would warrant such severe litigation.

We want good health care in rural
and urban America, suburban America.
H.R. 5 does nothing but blow up HMOs
and insurance companies. It does not
do anything. | encourage my insurance
companies, my friends, the pharma-
ceuticals, physicians, doctors, let us sit
down and get at the core of the prob-
lem, the small percentage of these doc-
tors that need help, the American Med-
ical Association can do with us and
work with us to do that. The national
association can do that. Let us work
together to ensure that we have good
patient care, a good Patients’ Bill of
Rights, good strong Medicare and Med-
icaid, and good strong resources for our
doctors to do the job that they need.

I am delighted the gentleman from
New Jersey (Mr. PALLONE) gave me this
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opportunity. | just want to hold this
sheet of California up to make sure
that everyone really knows that their
medical malpractice legislation did
nothing. They had to actually do insur-
ance reform much later to actually get
the doctors’ premiums down. My un-
derstanding is the California Medical
Association is not supporting this leg-
islation because they saw what hap-
pened in their State.

So | would hope that tomorrow we
would be of good sense and good mind
and defeat this legislation on the floor
on behalf of our doctors and our hos-
pitals and our patients.

Mr. PALLONE. Madam Speaker, | ap-
preciate the gentlewoman for coming
down. | know she was up in the Com-
mittee on Rules trying to get one of
her amendments that she described
passed. | doubt they will pass it be-
cause they are doing everything on a
partisan basis.

We only have maybe a minute or two
left. | just wanted to thank the gentle-
woman for bringing up the fact that
traditionally when you are dealing
with insurance regulation it is done by
the States. It is tremendously unprece-
dented to take an issue that has pri-
marily been dealt with by the States
where there are State laws on medical
malpractice and tort reform and all of
the sudden put it under this huge Fed-
eral rubric and think we are going to
solve all these problems. Particularly
when something is so complex like
this, the States are traditionally the
laboratories where we see what can be
done to make things work and maybe
the Federal Government copies it later
if it works.

That | think is just another indica-
tion that this is just being for special
interests. This is just being done by the
Republicans tomorrow for politics be-
cause they want to take this one-size-
fits-all solution, knowing it is never
going to pass the Senate, knowing it is
never going to become law, just so they
can say to the drug companies and to
the HMOs and to the doctors, we have
done something to try to deal with
your problem. Not even caring whether
or not it is actually going to accom-
plish the goal because otherwise they
would wait and see what is working in
the States or they would wait and they
would take a more comprehensive view
before we moved ahead with Federal
legislation.

I think that was a very good point
the gentlewoman made, and it is one of
the points that we need to continue to
make.

We are not going to win this one to-
morrow, but we have to bring up the
debate. If what happens is that it does
go over to the Senate and then we are
allowed to sit down as Democrats and
Republicans and come up with a solu-
tion that goes beyond just a cap on
damages, then so be it. I welcome that
opportunity. I do not understand why
we have to wait for it to pass the House
to do that. But hopefully that oppor-
tunity will be there, and we will be up

March 12, 2003

front making sure we can come up with
a solution.

Ms. JACKSON-LEE of Texas. Just for
a moment, | know our time is ending.
I think the statement we are making
on the floor tonight, and I will be an
eternal optimist, one, that we get 2
hours of debate and an open rule and
the gentleman’s amendments are al-
lowed in and mine are allowed in, be-
cause this is such a historic and impor-
tant decision that the Congress will be
making in the backdrop of the number
of young men and women who are now
on the frontlines fighting for our free-
dom. It could be one of their relatives
that would be subjected to this; but the
point should be made, as | close, that
we are not against doctors. We are not
against hospitals, my friends. We are
trying to help you make this legisla-
tion right.

———
MEDICAL LIABILITY REFORM

The SPEAKER pro tempore (Mrs.
MUSGRAVE). Under the Speaker’s an-
nounced policy of January 7, 2003, the
gentleman from Georgia (Mr. GINGREY)
is recognized for 60 minutes as the des-
ignee of the majority leader.

Mr. GINGREY. Madam Speaker, |
rise tonight and will take my time to
describe the crisis that we face in this
country regarding access to health
care; and make no mistake about it,
this is truly a crisis. When you have
doctors unable to go to emergency
rooms to provide emergency care, par-
ticularly for patients who have sus-
tained automobile accident and head
injuries; when you have OB-GYN physi-
cians, as | am, stopping their programs
at the most experienced states of their
career because of the fear of litigation,
you have patients who are in most need
of those skills being the least likely to
get them.

This crisis also extends to the facts
that fewer and fewer of our best and
brightest are choosing medicine as a
career. The application rates to our
medical schools are down significantly
over the last several years. What is
causing this? We hear from the other
side and a lot of things are mentioned,
insurance companies, of course, are
being blamed for gouging physicians
and for gouging the public. But | sug-
gest to you, Madam Speaker, that that
clearly is not the case.

Let me just give you a few statistics
and share with you what has happened
in my State, not just my own district,
the 11th, but in the entire State of
Georgia. MAG Mutual, Medical Asso-
ciation of Georgia Mutual Insurance
Company, a doctor-owned insurance
provider states that premiums for mal-
practice insurance are rising at rates of
30 to 40 percent a year. The Georgia
Medical Association reports 20 percent
of State doctors are curtailing the
scope of their practices with some 11
percent actually refusing to performing
emergency surgery.

Recently, the Georgia Board for Phy-
sicians Workforce released an access-
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