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The Senate met at 10 a.m. and was
called to order by the President pro
tempore (Mr. STEVENS).

The PRESIDENT pro tempore. Today
we are privileged once again to have
our guest Chaplain, Rabbi Arnold E.
Resnicoff, U.S. Navy, to lead us in
prayer.

PRAYER

The guest Chaplain, Rabbi Arnold E.
Resnicoff, offered the following prayer:

Almighty God, this week we remem-
ber nightmares, to reaffirm our
dreams. On this Holocaust Remem-
brance Day—during this week we have
set aside—our Nation recalls victims of
the Holocaust: a Holocaust brave
Americans took up arms to fight and
many gave their lives to end. And so,
before this session starts, and during a
time when our brave men and women
still risk their lives for better times,
we pray the day will come when the
lesson of this horror, the lessons of all
nightmares, help make our dreams of
peace come true.

From the Holocaust we learn: when
human beings deny humanity in oth-
ers, they destroy humanity within
themselves. When they reject the
human in a neighbor’s soul, then they
unleash the beast, and the barbaric, in
their own hearts.

And so, remembering, we pray: if the
time has not yet dawned when we can
proclaim our faith in God, then let us
say at least that we admit we are not
gods ourselves. If we cannot yet see the
face of God in others, then let us see,
at least, a face as human as our own.

You taught us through the Bible—
taught that life might be a blessing or
a curse: the choice is in our hands. So
many people, so many peoples, have
felt the curse of life too filled with cru-
elty, violence, and hate. As Americans
we pray—we vow—to keep alive the
dream of better times; to keep our
faith that we can be, will be, a force for
good; a force for hope; a force for free-
dom; a blessing, not a curse—to all our
people; to all the world.

Senate

And may we say, Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable TED STEVENS led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

————

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). The major-
ity leader is recognized.

———

SCHEDULE

Mr. FRIST. Mr. President, today the
Senate will resume consideration of
the nomination of Jeffrey Sutton to be
a circuit judge for the Sixth Circuit.
Under the previous consent agreement
reached, a vote will occur on the con-
firmation of that nomination at 12
noon.

The Senate will recess for the weekly
party lunches from 12:30 until 2:15 p.m.

Following the confirmation of Jef-
frey Sutton, it is my intention to re-
sume consideration of the nomination
of Priscilla Owen to be a circuit judge
for the Fifth Circuit. It will be my hope
that we can reach a time agreement for
the vote on this judicial nomination.

In addition, there are a number of
other legislative items that will be
scheduled for action during the remain-
der of this week, including the bio-
shield bill, the digital and wireless
technology legislation, State Depart-
ment authorization, and other legisla-
tive or executive items that can be
cleared over the coming days.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, if the dis-
tinguished majority leader will allow
me to direct a couple of questions to
him. First, we have asked before. Do

you think there is any way we can have
the vote on the Sutton nomination
after the caucus? We have a lot of peo-
ple who want to be able to discuss it in
our caucus. | don’t think it would in
any way hurt the schedule or hold up
getting to the Owen nomination by 20
minutes or half an hour, but there
would be a number of Senators—espe-
cially Senator HARKIN—who would
deeply appreciate it if we could have a
vote at 2:15. We would even be willing
to shorten our caucus to expedite the
time on this and vote at 2 rather than
2:15.

Mr. FRIST. Mr. President, | have
been made aware of the request. |
talked to our caucus and our leadership
and really would much prefer to go
ahead with the vote as scheduled. A
number of people made plans to come
back from out of town specifically for
this vote recognizing that we had made
it clear the vote would be at 12 noon
today. Out of consistency, when | set a
time for a vote, people alter their plans
very specifically to make sure they are
here. Some simply can’t be back, and |
understand that as well. But we will go
ahead and have that vote at noon
today.

Mr. REID. Mr. President, we have
been advised by the leader’s competent
floor staff that this afternoon, during
the debate of Priscilla Owen, it will not
be necessary for somebody to be here
all day. | will be happy to be here, as
the distinguished leaders know, but we
would hope there would not be a vote
unless the majority leader gives us
some notice.

Mr. FRIST. Mr. President, for today,
that is absolutely fine. We will work in
good faith. The objective with all of
these nominees is to have good discus-
sion as we go forward. We want to
make sure that occurs. | expect today
that we will not have a vote this after-
noon, and we will notify leadership in
advance.

Mr. REID. One final note: We have
worked during the recess. | think the
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position of the minority is the same as
it was prior to the break. We don’t
think there will be any time that
would be agreeable on the Owen nomi-
nation. That being the case, is it the
expectation of the majority leader that
he would file cloture on the Priscilla
Owen nomination sometime today or
tomorrow?

Mr. FRIST. Mr. President, let me get
back with the leadership on the other
side of the aisle. We, of course, would
very much like an up-or-down vote on
Priscilla Owen. If not and it is nec-
essary for us to file cloture, it will be
done either sometime this week or next
week. The final decision has not been
made. We would like to discuss this
with you, and we will let you know
once that decision is made.

Mr. REID. Finally, Mr. President, we
are willing to work with the majority
on judges. We have a number of circuit
judges on which we think we can move
very quickly. The leadership should
know that.

Mr. FRIST. Mr. President, in re-
sponse, | recognize that. We are mak-
ing slow but consistent and steady
progress. We have the vote today. We
have made reasonable progress up until
today. | think as judges are put for-
ward, we will continue to consider
them in an orderly way in the Senate.
That being said, | am very hopeful that
we can ultimately have an up-or-down
vote on Miguel Estrada, someone whom
we believe is the embodiment of the
American dream. We will work in that
regard. | hope we will be able to have
an up-or-down vote on Priscilla Owen
as well.

———

RESERVATION OF LEADERSHIP
TIME

The PRESIDING OFFICER. Under
the previous order, the leadership time
is reserved.

———————

EXECUTIVE SESSION

NOMINATION OF JEFFREY S. SUT-
TON, OF OHIO, TO BE UNITED
STATES CIRCUIT JUDGE FOR
THE SIXTH CIRCUIT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
go into executive session and resume
consideration of Executive Calendar
No. 32, which the clerk will report.

The assistant legislative clerk read
the nomination of Jeffrey S. Sutton, of
Ohio, to be United States Circuit Judge
for the Sixth Circuit.

The PRESIDING OFFICER. Under
the previous order, the time until 12
noon shall be equally divided between
the chairman of the Judiciary com-
mittee and the Senator from lowa, Mr.
HARKIN.

The Senator from Nevada.

Mr. REID. Mr. President, | ask unan-
imous consent that Senator DURBIN be
recognized on the Democrats’ time
first for 20 minutes. Our next speaker
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would be Senator SCHUMER for 15 min-
utes. There will be a Republican in be-
tween, | am sure, if that is the wish.
But | ask unanimous consent that our
first two speakers be lined up accord-
ingly.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New York.

Mr. SCHUMER. Mr. President, | ask
unanimous consent that | immediately
proceed after Senator DuURBIN for 15
minutes—that | follow him.

Mr. REID. The Senator from New
York understands——

Mr. STEVENS. | reserve the right to
object.

Mr. REID. There will be a Republican
in between him and Senator DURBIN.

Mr. SCHUMER. Yes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Illinois.

Mr. DURBIN. Mr. President, this
week appears to be ‘““Judge Week’ in
the Senate. We are going to focus on
judicial nominations.

It is interesting, as | traveled across
Illinois over the last 2 weeks, not a
soul raised a question about Federal
judges—the debate here in the Senate.
It does not seem to be on the radar
screen of average Americans. It is cer-
tainly an important issue; it is one
that we focus on as political parties,
and it is one that | think is timely
when we consider the nominees who
are before us.

For the average American, it may
not mean much, it may not mean much
until that day comes that a decision is
handed down by a court that has an im-
pact on families across America, and
businesses and individuals, because
Federal judges have extraordinary
power. The men and women we are con-
sidering in the Senate are being given
lifetime appointments to the Federal
bench. If they are good, they will be
good for a lifetime; if they are bad,
they will be bad for a lifetime. Most of
us in the Senate will come and go, and
they will still be sitting on the bench
with gavel in hand, in their black
robes, meting out justice according to
their own values. So it is important
that we ask questions and make inquir-
ies as to what those values might be.

The judge before us today is Jeffrey
Sutton. If you read about Jeffrey Sut-
ton, you find a man of extraordinary
intellect. He is a partner in a large Co-
lumbus, OH, law firm, and served as
State solicitor in Ohio. He is a pro-
fessor at Ohio State University Law
School. He has been a law clerk for Su-
preme Court Justices Scalia and Pow-
ell, and he has done a number of other
things which suggest that this is a
thoughtful man.

There is no question as to whether he
is up to the job intellectually. The
question is whether he brings to the
job the values that are in the main-
stream of America. | would suggest
that he does not.

As a result of that, I will oppose his
nomination. | would like to spell out
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exactly why. In the cases he has taken,
and the legal arguments he has ad-
vanced, Jeffrey Sutton has shown a
consistent pattern of insensitivity to
civil rights, human rights, and the
rights of minorities, women, and the
disabled in America.

Time and again, he has asked the
Federal courts to remove the authority
of Congress to create laws involving in-
dividual rights and liberties and to give
compensation to those who have been
wronged. That is the hallmark of his
legal career. That is who Jeffrey Sut-
ton is. That is what he believes.

Given a lifetime appointment to this
bench in the Sixth Circuit Court of Ap-
peals, we can predict, with some degree
of certainty, he will continue in his
quest to try to deny those coming be-
fore the court the right for a day in
court if they happen to be disabled, vic-
tims of age discrimination, victims of
civil rights discrimination, and the
like.

His hearing was held on January 29,
with two other controversial nominees:
Deborah Cook, also a nominee for the
Sixth Circuit, and John Roberts, for
the DC Circuit. It was the first time
since 1990 that the Judiciary Com-
mittee held a hearing on one day for
three circuit court nominees. It is un-
fortunate. We had some time to ask
Professor Sutton questions, but not as
much time as we needed. | sent some
written questions to him and have
those responses.

But if you look at the interest in his
nomination, you will find an extraor-
dinary lineup of organizations that op-
pose Jeffrey Sutton. It is hard to be-
lieve, but true, that 70 national and
nearly 400 local organizations oppose
Jeffrey Sutton for confirmation to the
Circuit Court of Appeals. Twenty-three
of them are based in Illinois. The dis-
ability community 1is particularly
alarmed. And you will understand that
as | talk about some of the cases he has
taken.

In our history, seldom do people
stand and announce publicly they are
prejudiced. That is not something you
hear very often. There are a lot of
things people say. Usually the shield,
the explanation, and the rationale for
prejudice in America is to say: | am
standing up for States rights. Boy, that
has been the clarion call from those
who oppose universal concepts and
principles of human rights and civil
rights, | guess dating back to our de-
bates in the Senate and the House
about slavery, which led to the Civil
War. You remember that, of course.

The States argued that the Federal
Government could not impose on them
a standard relative to slavery; it would
be a matter of States rights. It reached
such a high peak of anger and frustra-
tion that it led to the secession of
States, a civil war, and the bloodiest
moment in the history of the United
States.

The end of that war did not end the
debate. Those who continue to oppose
civil rights and human rights—whether
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they are for people of color; for those of
different ethnic backgrounds, different
genders, or sexual orientation; or for
those with certain disabilities—never
stand up and say: | am really preju-
diced against these people; | just don’t
like these people. They say: No, no, we
are for States rights. We don’t believe
the Federal Government should have a
standard across America for all people
who are in this category. We think
each State should make up a standard.

That is what former Senator Hubert
Humphrey referred to as ‘‘the shadow
of civil rights’’—a shadow cast over
America after the Civil War, until
Brown v. Board of Education, a case
handed down in 1954 across the street
at the U.S. Supreme Court. It was fi-
nally after that decision that, as Sen-
ator Humphrey once said, we came out
of the shadow of civil rights into the
bright sunshine of human rights.

Jeffrey Sutton has never come out
from under that shadow. In fact, he has
made a legal career of extending that
shadow over more and more Americans
so that they would have less likelihood
of prevailing when they were discrimi-
nated against. While Mr. Sutton’s
record is devoid of obvious manifesta-
tions of prejudice, his vision of a Fed-
eral Government with diminished
power to enforce civil rights would
achieve the goals of those who oppose
equality.

Mr. Sutton has been front and center
in some of the most important Su-
preme Court cases of our generation.
He personally argued five of the most
significant cases in the past decade be-
fore the Supreme Court. That attests
to his legal skill, but it certainly
speaks volumes, as well, as to what is
in his heart, what he believes, and
where he would stand as a judge if con-
fronted with similar issues. And in
every one of these cases, Jeffrey Sut-
ton asked the Supreme Court to re-
strict the rights of the disabled,
women, the elderly, the poor, and ra-
cial and ethnic minorities. He is con-
sistent and, from my point of view,
consistently wrong.

Consistently he has argued before the
Supreme Court to take away the power
of individuals to recover for discrimi-
nation. One of the most glaring cases is
the Board of Trustees of the University
of Alabama v. Garrett. | took a look at
the published decision in this case be-
cause | wanted to read specifically
what was at issue.

We can talk a lot about States’
rights and discrimination, and the
Americans with Disabilities Act, but
let me read you what was at issue in
this case so you understand where Jef-
frey Sutton was in this argument.

This is a case involving a woman, a
respondent, Patricia Garrett. She is a
registered nurse, and she was employed
as the director of nursing, OB-GYN and
Neonatal Services, for the University
of Alabama in its Birmingham hos-
pital. | might say parenthetically, that
this is an extraordinarily well re-
spected medical institution. Patricia
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Garrett was director of nursing at this
hospital, think of that—quite an
achievement in her career.

In 1994, Patricia Garrett was diag-
nosed with breast cancer, subsequently
underwent a lumpectomy, radiation
treatment, and chemotherapy. Gar-
rett’s treatments required her to take
substantial leave from work because of
this cancer. Upon returning to work in
July of 1995, Patricia Garrett’s super-
visor informed her that she would have
to give up her position as director of
nursing at the hospital.

Garrett then applied for, and re-
ceived, a transfer to another, lower
paying position as a nurse manager.
She brought a case under the Ameri-
cans with Disabilities Act, and she
said: | think the Federal Government
passed a law that said you cannot dis-
criminate against a person because of a
disability or an illness—exactly the sit-
uation that she faced.

I voted for that law. I remember it
well. It brought together an extraor-
dinary bipartisan coalition.

In a few moments, the Senate will
hear from my colleague, the Senator
from lowa, ToM HARKIN. He was one of
the leaders on that bill. Senator Bob
Dole was a leader as well. It was bipar-
tisan legislation which, for our genera-
tion, said: We will open up opportuni-
ties for a group of Americans who have
been subject to discrimination because
they have a disability or illness.

We passed the bill overwhelmingly
with a bipartisan vote. | believed we
were establishing a new frontier of
civil rights. | was proud to be part of
the debate. | contemplated, in voting
for it, as many Senators did, people
such as Patricia Garrett, a woman who
reached a pinnacle of success in her ca-
reer as director of nursing at an ex-
traordinary hospital in Alabama,
learned she had breast cancer, went
through the anguish and pain of treat-
ment, successful treatment, only to re-
turn to work after her illness and be
told that she had been demoted from
her position and would suffer a pay cut.
She felt she had been wronged. | agreed
with her.

When she turned to sue the State of
Alabama, which managed the univer-
sity hospital, she ran into a brick wall
named Jeffrey Sutton. Jeffrey Sutton,
the nominee before us, stood up and
said: Patricia Garrett and people like
her, who have been discriminated
against by States such as Alabama,
have no right to recover under the
Americans with Disabilities Act. This
was a decision made by Mr. Sutton to
take a case which involved more than
Patricia Garrett. It involved a basic
principle of law. Time and again and
this case stands out because the facts
are so compelling that has been the
story of Jeffrey Sutton’s legal career.

In another disability case, Olmstead
v. LC, Mr. Sutton argued it was not a
violation of the Americans with Dis-
abilities Act to force people with men-
tal disabilities to remain institutional-
ized even when less restrictive settings
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were available. Thank God the Su-
preme Court rejected Jeffrey Sutton’s
twisted logic in that case 7 to 2. Only
Justices Scalia and Thomas, the
most—let me be careful of my lan-
guage—conservative members of the
Supreme Court agreed with Jeffrey
Sutton’s twisted logic.

In Alexander v. Sandoval, Jeffrey
Sutton argued that private individuals
did not have the power to bring law-
suits under the disparate impact regu-
lations of title VI of the Civil Rights
Act of 1964. The Supreme Court agreed
with Sutton by the same 5 to 4 major-
ity we saw in the Garrett case. As a re-
sult of his advocacy, it is now impos-
sible for individuals to use title VI to
challenge the disproportionate impact
of many wrongful situations; for exam-
ple, the dumping of toxic waste in poor
minority neighborhoods. Congratula-
tions, Mr. Sutton. You stood up to stop
poor families exposed to toxic waste
from bringing suit against those re-
sponsible for it and who chose their
neighborhoods as the dumping grounds.
I am sure that is a feather in his cap
with some people but not with this
Senator.

It is impossible to use title VI—be-
cause of Jeffrey Sutton’s argument—to
challenge educational tests or tracking
procedures that disproportionately
harm minority students.

Sutton claims that he was just being
an advocate in these cases. He says he
just wanted to develop a Supreme
Court litigation practice. While | ac-
cept the principle that it is wrong to
ascribe the views of a client to that cli-
ent’s attorney, | believe it is appro-
priate to consider which clients an at-
torney chooses to represent. Time and
time again, Jeffrey Sutton, who is ask-
ing for a lifetime appointment to sit on
a bench in a Federal courtroom and de-
cide the fate of people such as Patricia
Garrett and victims of discrimination,
has chosen to come down on the wrong
side of history.

Another indicator of Mr. Sutton’s
conservative ideology is that he is a
member and, indeed, an officer of the
famed Federalist Society, an organiza-
tion with a mission statement claim-
ing:

Law schools and the legal profession are
strongly dominated by a form of orthodox
liberal ideology which advocates a central-
ized and uniform society.

Mr. Sutton, an officer of the organi-
zation, came before us as a nominee—
no surprise. If you scratch the DNA of
most of President Bush’s judicial nomi-
nees, you will find the Federalist Soci-
ety chromosome. | think about two-
thirds of President Bush’s circuit court
nominees who have been brought be-
fore the committee have to pass the
test of being Federalist Society true
believers. Jeffrey Sutton goes beyond
membership. He is an officer of the or-
ganization.

Fewer than 1 percent of attorneys
across America belong to the Fed-
eralist Society. But if you want to
make it big in President Bush’s White
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House and make it to a high level, you
better show credentials with the Fed-
eralist Society. That is your ticket to
being considered for a nomination. Mr.
Sutton had his ticket punched, as did
Miguel Estrada, Pricilla Owen, Tim-
othy Tymkovich, Jay Bybee, and Caro-
Ilyn Kuhl. Jeffrey Sutton is part of a
pattern of conservative ideologues that
President Bush has nominated to the
Federal court.

The Sixth Circuit is evenly balanced
now, but the President wants to change
it. He has already nominated six
staunch conservatives to that court.
The President is using ideology as a
basis for his nomination, and the Sen-
ate should reject it.

Mr. Sutton’s legal career has been
spent practicing in the shadows of
States’ rights. He has said repeatedly
how much he values federalism. Time
and again he has argued important
cases on the side of States’ rights and
not individual rights. We should reject
that. We should say that as a matter of
principle and practice, the men and
women seeking appointments to these
circuit courts of appeal, who decide
tens of thousands of cases each year
and are the gatekeepers for most cases
before they come to the Supreme
Court, should be people who are mod-
erate, centrist, and reasonable in their
views.

Jeffrey Sutton is not one of those
nominees. What he brings to this nomi-
nation is an extreme viewpoint, one
that should be rejected, one that cer-
tainly should not be enshrined for a
lifetime at the circuit court of appeals.

I was in Alabama several months ago
visiting Birmingham, Montgomery,
and Selma with JOHN LEwIS, Congress-
man from Atlanta, GA, who was part of
the civil rights movement. He told me,
as we visited the shrines of the move-
ment—the street corner where Rosa
Parks boarded the bus and refused to
sit in the segregated section, and the
bridge at Selma where JOHN LEWIS had
his head bashed in by an Alabama
State trooper trying to protest civil
rights discrimination—that none of
that could have taken place were it not
for one Federal judge with courage,
Judge Frank Johnson of Alabama. He
stood up to the establishment and
other Federal courts and said: We are
going to see civil rights in America. He
had the courage of his convictions. Be-
cause of that courage, people have a
chance to succeed in America today
that they did not have in the 1960s.

| thought to myself, as | reflected on
Frank Johnson, an unheralded hero,
how many nominees to the Federal
court coming before us today would
have the courage and vision of Frank
Johnson. Trust me, based on his record,
Jeffrey Sutton would not be one of
those judges.

Jeffrey Sutton, time and time again
in his legal career, has stood in the
path of progress toward equality and
opportunity. He has denied opportunity
to people who are disabled. He has de-
nied people who have been victims of
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age discrimination, he has denied peo-
ple of color and poor people who are
looking for their day in court, he has
denied them that chance.

How can we in good conscience look
the other way? How can we say: this is
just another political decision, this
man may sit on the bench for a life-
time but it is the President’s right to
pick his nominees?

I don’t think we can. In good con-
science, we have to say no to this
nominee. We have to say to the White
House: Send us moderate people. Do
not send us people who will preach in-
tolerance from the bench. Do not send
us people who will close the courthouse
door to Americans who have no other
recourse when it comes to protecting
their civil rights.

Jeffrey Sutton is just that sort of
nominee. For that reason, his nhomina-
tion should be rejected. | reserve the
remainder of my time.

The PRESIDING OFFICER. Who
seeks recognition? Who yields time?

Mr. HARKIN. Mr. President, par-
liamentary inquiry.

The PRESIDING OFFICER. The Sen-
ator will state his inquiry.

Mr. HARKIN. Will the Chair inform
the Senator as to the agreement en-
tered into and what is the time agree-
ment?

The PRESIDING OFFICER. It is the
Chair’s understanding that the Senator
from lllinois is to speak for 20 minutes,
followed by a Republican to speak, and
then Senator SCHUMER is to speak for
15 minutes.

Mr. HARKIN. Therefore, if time is
running, it runs off of the other side.

The PRESIDING OFFICER. That is
correct. It is being charged to the Sen-
ator speaking, but that would be cor-
rect.

Mr. HATCH. | have no objection if
the Senator from lowa wants to speak
at this time.

Mr. HARKIN. The order was entered
into and Mr. SCHUMER is not here.

Mr. HATCH. It is our understanding
if we didn’t take the floor, Senator
SCHUMER would. He is not here, but |
would be happy to yield to the Senator
from lowa. | reserve the remainder of
our time.

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized.

Mr. DEWINE. Mr. President, if | may
ask the Chair to state the parliamen-
tary situation now on the time. My un-
derstanding is that we had a total of 2
hours.

The PRESIDING OFFICER. Under
the previous order, the time reserved
until 12 noon is to be equally divided
between the chairman of the Judiciary
Committee and the Senator from lowa,
Mr. HARKIN. The Senator from Illinois
was recognized first under the agree-
ment. Now the Republican side has the
opportunity to respond, followed by
Senator SCHUMER of New York.

Mr. HATCH. Mr. President, | reserve
the remainder of our time. Senator
SCHUMER is now here and he can go
ahead.
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Mr. HARKIN. Mr. President, par-
liamentary inquiry: Since the other

side is not speaking, does their time
run?

The PRESIDING OFFICER. If some-
one is claiming time on the Demo-
cratic side, it would be charged to the
Democrats.

The Senator from New York is recog-
nized.

Mr. SCHUMER. Mr. President, before
I begin, was the Senator from lowa
seeking extra time?

Mr. HARKIN. Under the previous
order, how much time was the Senator
from New York given?

The PRESIDING OFFICER. He is to
have 15 minutes.

Mr. SCHUMER. Could my colleague
from lowa proceed following me?

The PRESIDING OFFICER. By con-
sent.

Mr. HATCH. | have no objection if
the Senator from lowa would like to
follow the Senator from New York.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. Mr. President, | was in-
formed that | may reserve time for the
end of the debate also.

The PRESIDING OFFICER.
objection?

Mr. HATCH. Mr. President, | under-
stand the time is divided equally.
Whatever is left, they would use.

The PRESIDING OFFICER. That is
correct.

Mr. HATCH. As long as it is on their
time, it is fine with me.

The PRESIDING OFFICER. The time
will be charged to the Senator speak-
ing.

\glaVith that understanding, the Sen-
ator from New York is recognized.

Mr. SCHUMER. Mr. President, | rise
in opposition to the nomination of Jef-
frey Sutton to the Sixth Circuit Court
of Appeals. | am going to get into Mr.
Sutton in a minute, but | just say that
Mr. Sutton is another example of nomi-
nees who have been nominated who are
not simply mainstream conservatives
but are way over to the right side. That
is what we have seen in this judicial
process. We have seen nominee after
nominee after nominee who is not sim-
ply a mainstream conservative—we
voted for most of those—but a nominee
who is a passionate ideologue and
whose major view—if you had to under-
line it all, perhaps with the exception
of the issue of choice—is a wish to cur-
tail the power of the Federal Govern-
ment.

They, in a very real sense, wish to
turn the clock back—many not to the
1930s but even to the 1890s. There has
been 100 years of history that the Fed-
eral Government expanded its power to
deal with injustices that occurred with
individuals. Keeping in concept with a
limited government and a free market
society, the general consensus in our
society has been to move forward.
There have been ebbs and flows. | think
there was legitimacy to Ronald
Reagan. There had been 50 years of
Federal expansion and he said re-
trench. Since that time | think there is

Is there
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no groundswell among the American
people to turn the clock back to 1930 or
1890. Any attempts by either the Presi-
dent or the Congress to do that are al-
ways defeated, or almost always de-
feated in the long run because those
two parts of our Government, the arti-
cle | part, the Congress, and the article
Il part, the Executive, are elected.

What has happened here, Mr. Presi-
dent, is that those who wish to turn
the clock back—a narrow band of
ideologues—have either captured the
President’s ear or certainly captured
the nomination process, and they put
forward nominee after nominee after
nominee who is beyond the main-
stream—not people who disagree on
views but people, if they sat in this
Chamber, would be more conservative
perhaps than any of the 100 Senators.
But they are not elected.

The President and his allies thought
they could do this without a whimper.
Some of us, a year and a half ago, said
we were going to question these nomi-
nees on their ideological views, on
their judicial philosophy. Initially,
there was an outcry, but | think basi-
cally the argument has been settled.

Certainly, there is a right to ask
nominees about their views. Secondly,
I believe there is an obligation because
the article 11l section of Government,
the judiciary, has huge power. The
nominees, if they become members of
the bench, are there for life. This is the
only chance because the White House
doesn’t vet their views. In fact, there
seems to be a philosophy in the White
House to tell the nominees to say as
little as possible, and the apotheoses of
that was Miguel Estrada, who was like
a Cheshire cat and would not say a sin-
gle thing about his views. But with the
problems that Mr. Estrada has had on
this floor, | think that philosophy is
not going to work.

My guess is if any other nominees to
the court of appeals took the strategy
of not dare telling us how they think
on anything, they would reach the
same fate as Mr. Estrada, and they
would not be supported by a majority
here. They will not be nominated ei-
ther. Mr. Sutton is one of these nomi-
nees. He is not merely a conservative
judge. In fact, as | said, conservative
judges are nominated—there is a nomi-
nee, for instance, in the Fifth Circuit
who is pending right now, Judge Prado.
Judge Prado is conservative, but he is
not out of the mainstream. He is His-
panic. He is nominated to the Fifth
Circuit. The majority doesn’t bring
him forward. Why? Because they know
he will be supported by the majority on
our side. Instead, we are going to
refight the nomination of Priscilla
Owen, one of the judges like Judge Sut-
ton who is way over.

The point is that we are not blocking
every judge. | don’t have the exact
number, but of approximately 110 or 120
of the President’s nominees, | have
supported around 100. And 111 out of 116
of the President’s nominees have been
confirmed. | voted for all 111 of them.
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There are some who are so far over
that we have to say no. Mr. Sutton is
such a nominee. | just wish our Presi-
dent would understand this, would
treat the Senate with some respect,
would understand that the checks and
balances in this Government make
sense, and that he cannot just give the
nominating process to a small group of
ideologues, led by the Federalist Soci-
ety, who have a view—a very respectful
view, but it is out of the mainstream,
way out of the mainstream.

Very few people believe the Federal
Government’s role should be cut so
dramatically that we go to a Federal
Government ala 1930 or 1890. So | be-
lieve our fight on these issues is gain-
ing support, not losing it. It is a tough
fight to make.

Why not give the President his way?
No one knows the damage these nomi-
nees will do because they have not
heard these cases. | will say that when
our caucus rallied and coalesced
around opposing the nominee Miguel
Estrada and not letting him come to a
vote until he was doing what the
Founding Fathers wanted him to do,
discuss the issues, we did not do it in
this caucus for political advantage. We
did it because we were so appalled by
the arrogance of a nominating process
that said the advise and consent proc-
ess could be ignored and the nominee
could say, | cannot answer this because
I might have to judge it on a future
case. No other nominee has done that.

In fact, yesterday, in my State, | was
proud to support a nominee of the
President named Judge lIrizarry, an-
other Hispanic nominee. | called her
into my office and talked to her. | said,
give me some court cases you do not
like. And without flinching, this
woman, educated, | believe, at Colum-
bia and Yale, an excellent lawyer, an
excellent judge, told me two cases, one
she disagreed with from the right, one
she disagreed with from the left. | told
the White House, let’s move her.

So this is not an issue of Hispanics or
women. This is not an issue of being
obstructionist. This is very simply an
issue about the Constitution and about
some degree of balance that ideologs—
neither ideologs of the far left nor
ideologs of the far right should capture
the judiciary, because when they do,
they do not interpret the law, which is
what the Founding Fathers wished
them to do but, rather, they make law.

The great irony is the conservative
movement in the 1960s and 1970s had a
revulsion towards judge-made law. | re-
member arguing with some of my
classmates in college about this. All of
a sudden it has flip-flopped and now ac-
tivism on the rightwing side is okay,
turning the clock back, which cer-
tainly in an Einsteinian way, and I
think in a general way, is as much
changing direction as moving it for-
ward, is not activism but fidelity to
the Constitution? Judge after judge
will reverse precedent—that is what ac-
tivism is—when they should not.

So | believe, with every bone in my
body, with every atom in my body,
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that we are doing the right thing
here—that we are doing more than the
right thing; we are doing the Nation a
service. If we succeed, no one will ever
know because the kinds of cases that
would be ruled on will not come to the
fore. If we fail, people will know, but it
may not be for 5 or 10 years. It is the
right thing to do. We know it, and | be-
lieve most people over there know it.

These are not nominees who are
mainstream. They are not the kinds of
nominees Bill Clinton generally nomi-
nated, people who were to the liberal
side but not out of the mainstream, not
a whole lot of legal aid lawyers or
ACLU advocates but, rather, partners
in law firms and prosecutors. That was
the Clinton nominee.

Here, it is nominee after nominee
who sort of with a passion wishes to
say the minute the Federal Govern-
ment moves its fingers, chop them off.

Let’s talk a little bit about Mr. Sut-
ton, because | think he fits that ex-
treme mold. Now to his credit—and |
want to give him credit—he answered
questions when we asked him. He was
not silent like Miguel Estrada. | do not
hear anybody saying he is violating
Canon No. 5 of the lawyers’ ethics by
saying how he felt on certain issues.
That was why Mr. Estrada would not
tell us things.

In general, some of the cases he has
talked about advance an agenda that is
antirights, antifairness and, in my
judgment, antijustice. Probably the
most notorious is Patricia Garrett.
There, he sought and obtained—this
was not just someone who looked up
his name in the phone book, went and
looked up an ‘S’ and came to Sutton.
He went out of his way to find the op-
portunity to oppose a breast cancer pa-
tient’s bid to vindicate a right to keep
her nurse’s job. In other words, she was
fired because she had breast cancer.

He went so far as to argue the Con-
gress had no power under the 14th
amendment to protect the disabled.
Whether you agree or disagree with the
view, it is clearly an attempt to say
the Federal Government, in the kind of
general, gradual, fitful progress we
have made to protect the rights of indi-
viduals, should be pushed back.

In the case of Westside Mothers, Mr.
Sutton again grabbed the opportunity
to oppose a group of mothers whose
children were being deprived of serv-
ices under Medicaid. Mr. Sutton appar-
ently believed impoverished children
should not have the right to force the
State they live in to provide them serv-
ices that Congress guaranteed to them.
Again, cut the Federal Government
back.

In another case, Mr. Sutton sought
the opportunity to file a brief arguing
Congress does not have the power to
address violence against women and ar-
gued that significant portions of the
Violence Against Women Act were un-
constitutional.

Do my colleagues think most of
America agrees with that? Do they
think most of America thinks Congress
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has no right to legislate, particularly
when there are findings that say this is
interfering with commerce and inter-
fering with women’s rights to hold jobs
and be productive citizens? It is sort of
obvious if a woman is beaten at home,
that that will interfere. Do my col-
leagues think most Americans agree
with Mr. Sutton to say there should be
no Federal power to do it?

The bottom line is, in case after case,
Mr. Sutton has sought the opportunity
to represent States rights at the ex-
pense of individual rights. He has
sought the opportunity to seek injus-
tice at the expense of basic fairness,
guided by some ideological construct
that the Federal Government is bad, it
is evil, it grabs too much power, in
ways that most Americans, 95 per-
cent—99 percent, maybe of all Ameri-
cans—would have no problem with.

The PRESIDING OFFICER. The Sen-
ator from New York has used 15 min-
utes.

Mr. SCHUMER. | ask unanimous con-
sent that | be given an additional 5
minutes of our time.

The PRESIDING OFFICER.
objection?

Mr. HARKIN. How much time do we
have remaining?

The PRESIDING OFFICER. Nineteen
minutes 38 seconds.

Mr. HARKIN. Five more minutes.

Mr. SCHUMER. | thank my colleague
for his generosity.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Now, it is no exag-
geration to say Jeffrey Sutton is one of
the architects of the rightwing revolu-
tion that is taking place in our Federal
courts. In hearings before the Judici-
ary Committee, he claimed he was try-
ing to build a Supreme Court practice
and he cannot be condemned for the
views espoused in his advocacy, be-
cause lawyers have to represent their
clients. Generally, that is true. If Mr.
Sutton were a public interest lawyer
taking all cases that come to him, |
would agree. If he were a junior asso-
ciate taking the cases partners as-
signed to him, | would agree. If he had
a diverse array of cases taking dif-
ferent ideological perspectives, | would
agree. But the cases Mr. Sutton took
reflect a clear agenda. He believed in
what he was doing.

In one interview, Mr. Sutton said: |
love this Federalism stuff. It was obvi-
ous to me, at least, that at the hearing
this was a personal agenda for him. He
has taken positions far beyond what
his clients’ interests have demanded.
His record, viewed as a whole, makes
clear he has an agenda and his career
has been devoted to advancing that
agenda.

Frankly, I do not believe someone
with such strong against-the-grain ide-
ological views will simply set them
aside to become a fair and neutral
judge. That is a pretty tough thing to
do.

So the bottom line is we have an-
other nominee from the extreme, an-

Is there

CONGRESSIONAL RECORD —SENATE

other nominee clearly bright, clearly
accomplished—I have no dispute with
his intellectual character or his ethics,
but he comes from way outside the
mainstream. It is a pity this judge di-
vides us, does not unite us. If every
judge the President nominated were
that way, | would say it is not much of
an argument, but it is just some. So |
would urge my colleagues to oppose
Mr. Sutton.

Frankly, | think a large number will.
| think because Mr. Sutton answered
questions and other reasons that there
is not going to be a prevention of his
nomination from coming to a vote. He
certainly adds weight and burden to fu-
ture nominees because many Members
want to seek balance on the courts.
Jeffrey Sutton does not bring a bit of
balance to the courts. It continues the
push, bringing them far over to the
right side to eliminate the powers of
the Federal Government or to greatly
reduce the powers of the Federal Gov-
ernment at a time when only a small
band of ideologues is demanding just
that.

I yield the remainder of the time I
have not used to my colleague from
lowa, and | yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. HARKIN. Mr. President, | reserve
the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

If no one yields time, time will be
charged equally to both sides. Senator
HARKIN from lowa has 16 minutes and
the chairman of the Judiciary has 53
minutes.

The Senator from lowa.

Mr. HARKIN. Mr. President, it is an
odd game that is being played here by
the majority party of the Senate.
First, we asked a vote be put off until
after the caucus this afternoon. The
majority leader could not even do that.
Why do they want to rush a vote at
noon after we have been gone for 2
weeks? Senators have just come back.
Some Members wanted the opportunity
to talk about Mr. Sutton in our cau-
cuses. The majority leader says no, we
will vote at noon; we cannot vote at
2:15. We will not have any other votes
today but they want to ram this
through and vote at noon. | know our
assistant minority leader, Senator
REID, asked if we could have the vote
later on and the majority leader ob-
jected. Why? What are they afraid of?

Again, | point to an incident that
happened today and yesterday that
again illustrates why people with dis-
abilities have every reason to be out
here in the lobby today—and the recep-
tion room—opposing Mr. Sutton’s nom-
ination. We had a room reserved, the
Mansfield Room, for a press conference
this morning for disability groups.
Somehow yesterday it was taken away
from us. We do not know why; it was
just taken away. Then we were told we
could use the LBJ Room—fine—at 10
o’clock. People with disabilities lined
up outside to come in to that press

April 29, 2003

conference at 10 o’clock, but they were
not allowed to come in until 9:30. Peo-
ple with wheelchairs, people what see-
ing eye dogs, people who are hearing
impaired, standing in line out there to
try to come in here to exercise their le-
gitimate rights; yet they are held up
out there because it takes a long time
to process them and get them through.

When | heard this was happening, |
called Mr. Pickle, the Sergeant at
Arms, and he rushed right down there
and he made sure they got through. |
thank Mr. Pickle.

But why do we have to do that? The
people who are down there should have
been treated just like a banker, a fin-
ancier, or K Street lobbyist who come
up here when we have votes on the
floor. And they were not—until Mr.
Pickle went down there and straight-
ened things out.

People with disabilities struggle
every day just to get through. We had
years, decades, centuries of discrimina-
tion against people with disabilities in
this country, so we passed the Ameri-
cans with Disabilities Act in 1990. Mr.
Sutton, the nominee before the Senate,
says it is not needed. It was not need-
ed? On National Public Radio he said
“disability discrimination in a con-
stitutional sense is difficult to show.”

We did not think it was that dif-
ficult: 25 years of study by the Con-
gress, starting in 1965 with the Na-
tional Commission on Architectural
Barriers, through 1989—25 years. And
then Congress, recognizing that we had
left out of the Civil Rights Act of 1964
people with disabilities.

After all the studies—we had 17 hear-
ings, we had a markup by five separate
committees, 63 public forums across
the country, held by Justin Dart, who
was President Reagan’s appointee to
head the National Committee on Peo-
ple With Disabilities. Justin Dart col-
lected over 8,000 pages of testimony of
individual acts of discrimination
against people with disabilities in this
country. Attorney General Thornburg
testified on behalf of it and said it was
needed, along with Governors and
State attorneys general. We had over
300 examples of discrimination by
State governments in the legislative
record—300 examples of discrimination
by State governments. Yet when Patri-
cia Garrett of Alabama was fired from
her job because of her disability, Mr.
Sutton, in representing the State of
Alabama, just said that is tough; we do
not need the ADA. He said it is not
needed. Well, Congress thought it was
needed and people with disabilities all
over this country knew it was needed
also.

I make it clear, I am not accusing
Jeffrey Sutton of having any personal
animosity toward people with disabil-
ities. | spent an hour and a half with
him. | don’t believe he does. But what
he does have is a very narrow, rigid
view of the law which he summed up
best when he said that in the contest
involving these laws between the Fed-
eral Government and States rights, it
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is a zero sum game. In other words, if
a claimant on civil rights under a Fed-
eral civil rights statute, for example,
such as the Americans with Disabil-
ities Act, if that person wins against a
State that does not protect those civil
rights, then somehow the State loses.
The Federal Government wins and the
State loses. He says it is a zero sum
game.

What an odd view to have that some-
how if the civil rights of people with
color, the civil rights of women, the
civil rights of the elderly, the civil
rights of people with disabilities, if
somehow they are constitutionally
upheld by the Federal courts, a State
loses—an odd, odd view. But that is Mr.
Sutton’s view, a narrow, rigid, inter-
pretation of the law that does not rec-
ognize what we did, that does not rec-
ognize the history of discrimination,
only his own ideology about how that
law should be interpreted. If civil
rights wins, the State loses, according
to Mr. Sutton.

This is what the New York Times
said yesterday morning in the edi-
torial: ‘““Another ideologue for the

courts.” Not that he is a bad man. | am
not saying he is a bad man at all. I am
just saying his views are antithetical
to civil rights laws in this country.
That is why over 400 civil rights groups
in this country have come out in oppo-
sition to Mr. Sutton. Never before have
all these groups come together to op-
pose a nominee to the Federal bench.
Maybe this group or that group might
have opposed this judge or that judge,
but never before have all 400 come to-
gether in opposing Mr. Sutton. Yet we
are told we have to rush the vote. We
have to vote. We cannot debate it. We
can’t talk to our caucuses; we have to
vote at noon.

We hear all this talk that Mr. Sutton
was just representing his clients. He
wasn’t just representing his clients. In
his writings, in his statements, in his
sayings outside the courtroom, he says
his ideology, his belief is that it is a
zero sum game. He believes in this fed-
eralism stuff.

He says any congressional staffer
with a laptop can make constitutional
law. That is not what we did when we
passed the Americans with Disabilities
Act. We spent years documenting dis-
crimination against people with dis-
abilities.

People may get up and say, ‘“‘l voted
for the Americans with Disabilities
Act.”” *“‘I cosponsored the Americans
with Disabilities Act.”” Fine, we appre-
ciate it. It passed the Senate 90 to 6.
But | don’t understand how you can
say you voted for it, you supported the
Americans with Disabilities Act, but
now you want to put a judge on the
bench who wants to undermine that
law and has so stated and has so writ-
ten, that he would be willing to under-
mine it in preference to States rights.

In 1948, the then-mayor of Min-
neapolis, Hubert Humphrey, stood up
in front of the national convention of
the Democratic Party when then
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Strom Thurmond, who later became a
Senator, walked out, took the South
with him, and formed the Dixiecrat
Party because they didn’t like the civil
rights plank in the Democratic plat-
form in 1948. It was then-Mayor Hum-
phrey who got up before that Demo-
cratic convention and said: It is time
we get out of the shadow of States
rights and into the sunshine of human
rights.

He was right. The history of this
country since then has been one of en-
suring the civil rights and civil lib-
erties of our citizens.

I say to my fellow Senators, when
you come over to vote, go through the
reception room. You will see dozens of
people there: Hearing impaired, some
who are blind, people who use wheel-
chairs—people with all forms of the dif-
ferent types of disabilities. They are
there. Walk by them and tell them you
are going to vote for Jeffrey Sutton.
Tell them you are going to vote for Jef-
frey Sutton because you believe their
individual States will protect their
civil rights; that the individual States
will take care, will make sure they are
not discriminated against.

Mr. REID. Will the Senator yield for
a question?

Mr. HARKIN. I will.

I just hope Senators will go by and,
rather than saying they are going to
vote for Sutton, will strike another
blow for civil rights in this country
and tell the assembled people with dis-
abilities out here in this reception
room that we are going to say no to
Mr. Sutton and we are going to set a
higher standard for our Federal judges.

Let’s defeat this nominee, not on a
personal basis, but let’s have judges
who will understand that upholding
people’s civil rights against States
rights is not a zero sum game. When we
win on our civil rights, we all win.

I am glad to yield to my friend from
Nevada.

Mr. REID. | said yesterday evening
as we closed how | appreciated the
statements of the Senator from Arkan-
sas yesterday and how the statements
were based on substance. A lot of times
when we come to the Senate floor we
talk in the abstract. You have not. |
was touched when | heard the Senator
from lowa speak of his brother who was
sent to a school for the deaf and
dumb—even though he was not dumb;
he just couldn’t hear.

Mr. HARKIN. That is true.

Mr. REID. | want the Senator to an-
swer this question. The Senator from
lowa remembers Congressman Jim
Bilbray, a Congressman from Nevada.
When he was living back here, he had a
daughter who had graduated from high
school and invited one of her friends
from Nevada to come back to Wash-
ington. They were trying to find ac-
commodations for her friend, who was
a paraplegic. He was confined to a
wheelchair. They called over 50 hotels
and motels before they could find a
place to stay for this young man with
his wheelchair. That was prior to the
Americans with Disabilities Act.
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Is the Senator from lowa describing
what my friend Congressman Bilbray’s
daughter went through, trying to find
State-protected rights for people with
disabilities?

Mr. HARKIN. I say to my friend from
Nevada, when my brother Frank was
out of school and in the workforce, |
remember | was in the military. | was
a Navy pilot. | was down in Florida. |
wanted my brother to come down and
visit me on one of his vacations. He
didn’t want to do that. | was wondering
why.

He said, You know, I am really con-
cerned. | can get a car; | have a driver’s
license. But he was afraid of staying in
hotels and motels because he was con-
cerned because he had read about a
couple of motel fires. He said, What if
I am in a motel or hotel and there is a
fire? 1 won’t be able to hear anything.
So he was afraid to travel.

Today when you go to hotels or mo-
tels, they have lights that flash and
modest little improvements to make
sure people with disabilities can basi-
cally enjoy the same things we do.

The Senator from Nevada has accu-
rately described what this country was
like before the Americans with Disabil-
ities Act. Architectural barriers? My
nephew is an architect. After the act
was passed, | remember my nephew
said, Now we can start designing build-
ings the way they ought to be designed,
with universal accessibility. That is
happening today.

There was a young child turned away
from a zoo because the child had cere-
bral palsy. The child was turned away
from the zoo because they were afraid
that child would scare the chim-
panzees. That is a true story.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. HARKIN. | ask unanimous con-
sent for 5 more minutes.

Mr. REID. Mr. President, | had spo-
ken to the majority staff. The majority
leader wants the vote at noon. How-
ever, the majority, of course, has indi-
cated if we need another 5 minutes on
each side, that would be fine. So | ask
unanimous consent the time for the
vote be scheduled at 12:10, rather than
12, and that each side have an addi-
tional 5 minutes.

The PRESIDING OFFICER (Mr.
ENzI). Without objection, it is so or-
dered.

The Senator from Utah.

Mr. HATCH. Mr. President, the dis-
tinguished Senator from lowa is con-
cerned that they have used up their
time. | would have yielded him some
time from my time if necessary. So
there is no desire to mistreat him or to
treat him unfairly.

But let’s just get the facts here. The
nomination of Jeffrey Sutton has been
sitting here for 2 solid years and now
we hear complaints that we have to
have a vote at 12:10 or 12? Come on.

Plus, | get a little tired of hearing
from the other side that they seem to
be the only people who care about per-
sons with disabilities. 1 can tell you
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that bill would not have passed had it
not been for people on this side, and |
was one of the leaders. | managed the
floor for the Americans with Disabil-
ities Act. | was in all the meetings. |
helped to negotiate the compromise
with the White House. | helped to re-
solve the problem. And | feel every bit
as deeply about persons with disabil-
ities, and so do all of my Republican
colleagues, as do my wonderful friends
on the other side, who seem to think
they are the only ones who care about
persons with disabilities, or civil
rights.

The fact is that had it not been for
the Republican Party, the Civil Rights
Act of 1964 wouldn’t have passed. | get
a little tired of this holier-than-thou
attitude—that they are the only ones
who understand and they are the only
ones who feel deeply about it.

I managed the floor the day we
passed the Americans with Disabilities
Act—and | went with the distinguished
Senator from lowa outside to meet
with the folks who were suffering from
disabilities, and we both broke down
and cried because we were so happy to
have passed that bill. I remember the
day that | carried my brother-in-law
through the Los Angeles temple in my
arms with a great effort because he
contracted both types of polio. He con-
tracted polio and became a paraplegic
who went on to finish his under-
graduate, and went on to receive his
master’s in electrical engineering. He
worked up to the day he died, although
he came home every night and got into
an iron lung.

So | hope our colleagues on the other
side quit suggesting that we don’t seem
to understand on this side the problems
people have with disabilities. We do un-
derstand.

Jeffrey Sutton worked for his father
who ran a school for kids with cerebral
palsy. To have him maligned here
today and yesterday the way he has
been, after 2 years of sitting here wait-
ing to get a chance to have a vote up or
down, goes a little bit beyond the pale.

| support this nomination of Jeffrey
Sutton to be a judge on the Sixth Cir-
cuit Court of Appeals precisely because
he is a person of capacity, decency, and
honor who cares for those with disabil-
ities. He is one of the top appellate
lawyers in the country. He has nearly
the highest rating from the American
Bar Association. They don’t give that
rating out easily. To have him pre-
sented here today as outside of the
mainstream—that means outside of the
way certain Senators on the other side
believe—well, | have to say that isn’t
the description of the mainstream. Mr.
Sutton is one of the top appellate law-
yers in the country. He has argued over
45 appeals in this country—appeals for
a diversity of citizens in Federal and
State courts across the country, in-
cluding an impressive number—12
cases—before the U.S. Supreme Court.
And | hear that he is outside the main-
stream because he wins his cases before
the Supreme Court? In a couple of
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cases, he lost. They disagree with that,
too.

I happen to believe the Supreme
Court decides what mainstream is, in
many cases. They are not always right;
| admit that. | was disappointed in
some of their decisions. But the fact is
he has been more in the mainstream
than some of his critics. He under-
stands what mainstream is. In 2001, he
had the best appellate advocate record
of any advocate before the Supreme
Court, arguing four cases and winning
all four of them. The fact that my col-
leagues on the other side do not like
the results in those cases—a number of
which were decided unanimously by
the Supreme Court—shows they are
outside the mainstream.

On January 2, 2003, the American
Lawyer named him one of the best 45
lawyers in the country under the age of
45. That doesn’t sound like somebody
who is out of the mainstream.

He is an outstanding nominee. | urge
all of my colleagues to support him.

I am happy to yield time to the dis-
tinguished Senator from Ohio.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, | thank
my colleague from Utah.

After 12 years, in about an hour from
now we will finally be voting on the
nomination of Jeffrey Sutton, 2 years
after his nomination was submitted by
President Bush to this body.

| spoke twice yesterday in the Cham-
ber in regard to his nomination, so |
will not take much of my colleagues’
time today to talk about the nomina-
tion. | have listened to my friends’
comments—they are my friends—who
oppose this nomination. | have a great
deal of respect for them. But | believe
| had to come back to the floor this
morning and respond, however briefly,
to their comments.

As | have listened to their comments,
it has become clear that the opposition
to Jeffrey Sutton really does boil down
to this: The fact that the opponents to
Jeffrey Sutton, those who in a few mo-
ments will vote against his nomina-
tion, do not like the positions he has
taken in cases he has argued. The Gar-
rett case is a prime example.

Mr. President and Members of the
Senate, as | said yesterday, and as | ex-
plained in more detail than | will
today, | thought Jeffrey Sutton’s own
argument on behalf of the State of Ala-
bama in the Garrett case was wrong.
This Senator from Ohio believed it was
wrong. And the U.S. Supreme Court de-
cided that | was wrong. They decided
that Jeffrey Sutton and the State of
Alabama were right. | happen to still
think the Supreme Court got it wrong.
| still happen to think Mr. Sutton’s ar-
guments on behalf of his client, the
State of Alabama, were wrong.

But the fact remains that Jeffrey
Sutton was simply acting as a lawyer.
He was acting as a lawyer—and in this
case a successful lawyer—representing
his client. If you analyze the different
criticisms and the different cases, what
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you will find time after time after time
is that he was acting in his capacity as
a lawyer, and a pretty successful law-
yer.

If we would deny Jeffrey Sutton the
ability to serve on the Federal bench
because we do not like his clients, or
we do not like the position of his cli-
ents, or we do not like his advocacy for
those clients or the position he took as
a good lawyer following the canons of
judicial ethics, it would set a very dan-
gerous precedent for this Senate. It
would have a chilling effect on the
practice of law in this country.

Every lawyer in this country who had
any thought or any ambition of ever
serving on the Federal bench—I will
guarantee that there are an awful lot
of them out there who someday will
have some dream in their mind of serv-
ing on the Federal bench, however real-
istic or not it might be—each one of
them would have to think: Gee, is my
representation of this client, is my rep-
resentation of this particular cause
going to somehow affect my ability to
get on the Federal bench? Will some ju-
diciary committee, will some U.S. Sen-
ator, will some White House in the fu-
ture look at this and say, oh, that was
a bad cause, that was something that
was just too controversial?

No, my friends in the Senate, we
don’t want to go down that path. That
is a wrong path to go down. We know
better. We know better than to do that.

My colleagues on the other side of
the aisle have said: No, that is really
not what we are talking about. We are
not talking about his representation of
someone in court. We are talking about
what he said outside of the court. |
think we have to look at that.

I submit to Members of the Senate,
when you look at that allegation, and
when you strip it away and look at the
real facts, what you find is, in the
cases that we look at, Jeffrey Sutton
was still working as a lawyer.

I will give you an example: The fa-
mous NPR interview, National Public
Radio interview, that has been cited
time and time again on the floor by the
opponents. There are quotes from Jef-
frey Sutton about that, and people say:
Oh, look. He was talking on National
Public Radio, and he was not serving as
a lawyer then, or he was not arguing a
case in front of the United States Su-
preme Court; that must have been his
own ideas.

What my colleagues fail to mention
is that interview was done in conjunc-
tion with an oral argument in front of
the United States Supreme Court. If |
am not mistaken, | think it was actu-
ally the same day he was making the
oral argument in front of the United
States Supreme Court. He was talking,
I believe, about the Garrett case, and
he was telling the interviewer from
NPR what his oral argument was going
to be.

We would obviously expect him not
to disagree with what his oral argu-
ment was going to be. We would not ex-
pect him to say anything inconsistent
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with what his oral argument was going
to be. And we would expect him to ad-
vocate for his clients and say the same
thing on National Public Radio that he
would say in the courtroom of the
United States Supreme Court. So
again, Mr. Sutton was acting as a law-
yer.

So to put it in a common term, it is
a ““bum rap.” This man has a right to
be a lawyer—not only has a right to be
a lawyer, he has an obligation to be a
lawyer. It is what he has to do once he
takes a case.

He is a good lawyer. He is a lawyer
who has done his job. He is a lawyer
who is well qualified to serve on the
Federal bench. | hope my colleagues,
when they come to the floor, will con-
sider his life experiences, his life’s
work, things he has done outside the
courtroom as far as community serv-
ice, as well as how well respected he
clearly is by courts, by his colleagues,
and by the community. Therefore, |
hope my colleagues will vote to con-
firm Jeffrey Sutton to the Sixth Cir-
cuit Court of Appeals.

I thank the Chair and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, | also
compliment my esteemed colleague
from Ohio for his excellent remarks.
Nobody knows this man better than
the distinguished Senator from Ohio.
And, frankly, I know him quite well
myself. We ought to pay attention to
the people who know him and not
make up stories about him, which 1
think is what is happening.

I have seen more and more of a vin-
dictive approach against President
Bush’s judgeship nominees than | have
ever seen in my 27 years in the Senate.
To malign these people who have the
highest rating from the American Bar
Association, as though they are not in
the judicial mainstream, | think is hit-
ting below the belt. And everybody sus-
pects the reason why this hitting below
the belt is occurring is because, No. 1,
they think he might be pro-life. 1 do
not know what he is as far as that par-
ticular issue. The fact is, no single
issue should stop somebody who is oth-
erwise qualified from serving in the
Federal Government and serving his
fellow human beings in this country.

But No. 2 is, they are afraid this fel-
low has Supreme Court potential, as
many of President Bush’s nominees
have who have such high ratings. So
there is a deliberate attempt to dam-
age him on his way up to the Sixth Cir-
cuit Court of Appeals so he will never
be nominated for the Supreme Court.

Mr. President, | support the nomina-
tion of Jeffrey Sutton to be a judge on
the Sixth Circuit Court of Appeals be-
cause he is worthy of it. Mr. Sutton,
like | say, is one of the top appellate
lawyers in the country today. There is
no question about it. | have mentioned
how many cases he has argued, appel-
late cases, and at least 12 before the
Supreme Court, winning most of them.
I spoke yesterday at length about Mr.
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Sutton’s extremely accomplished legal
record and the numerous letters of sup-
port | have received on his behalf.

Let me just take a few minutes today
to discuss some additional points my
colleagues on the other side have
raised.

Specifically, | would like to respond
to the points raised on the topic of fed-
eralism. It is as though they do not be-
lieve in federalism, they only believe
the Federal Government should have
total control over everything. It is one
reason | left the Democratic Party long
ago, because | realized there is a prin-
ciple of federalism that is hallowed in
this country, constitutionally hal-
lowed.

Mr. Sutton has argued three very im-
portant cases that have resulted in
hotly debated U.S. Supreme Court
opinions concerning the scope of
Congress’s power under section 5 of the
14th amendment to regulate State gov-
ernments. Some of his critics—and a
number of them, almost all of them—
have suggested his involvement in
these cases should somehow disqualify
him from the bench.

I think everyone here knows | have
worked hard to enact some of the very
laws Mr. Sutton argued against on be-
half of his clients as an advocate,
which is his responsibility as an attor-
ney. Together with my good friend and
colleague, the senior Senator from
Massachusetts, and others, | worked
very long hours on the Religious Free-
dom Restoration Act, which was struck
down in the City of Boerne case. | was
one of the principal sponsors of and
managed the floor for the Americans
with Disabilities Act, a small portion
of which was limited by University of
Alabama v. Garrett, a case argued by
Jeffrey Sutton. | also worked closely
with the distinguished Senator from
Delaware on another law that the Su-
preme Court, in the Morrison case,
found, in part, to be beyond Federal au-
thority—the Violence Against Women
Act.

It is important to understand that,
notwithstanding the suggestions of
some of my Democratic colleagues yes-
terday, the arguments Mr. Sutton ad-
vanced on behalf of his clients in Gar-
rett and Morrison did not advocate an
outright repeal of the ADA or the Vio-
lence Against Women Act, nor did
those arguments suggest the purposes
of those laws were not worthwhile. Ul-
timately, the Supreme Court’s deci-
sions in those cases did limit certain
aspects of those pieces of legislation,
and | will admit it was disappointing to
see that happen after | put so much
time and energy into their enactment.

Under these circumstances, it would
be relatively easy for me to take cheap
shots and criticize Mr. Sutton for the
role he played as an advocate in those
cases. But | am certainly not going to
do so, for the simple reason that as-
cribing to Mr. Sutton the positions of
his clients is wrong, it is unfair, it is
not right, it is beneath the dignity of
those who are attorneys who under-
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stand that advocates are advocates,
and they should carry the best argu-
ment for their clients they can.

This principle is so fundamental that
it hardly merits mention, and yet you
hear these arguments like he should
not have done that. If we should not do
things as attorneys, maybe there will
not be any advocates to advocate for
various positions.

Moreover, as a substantive matter,
none of Mr. Sutton’s arguments can
fairly be characterized as outside the
mainstream—not one.

In the City of Boerne v. Flores, a 6-
to-3 decision he won, dealing with the
Religious Freedom Restoration Act,
none—none—of the Supreme Court Jus-
tices disagreed with the position Mr.
Sutton advocated in that case—none.
All nine agreed with him. So he is out-
side the mainstream of American juris-
prudence? Guess who is outside the
mainstream. It isn’t Mr. Sutton. It is
this desire that everybody think in
lockstep, and do in lockstep, what
some on the other side think ought to
be done. No Justice disagreed with
him.

Now, as much as my colleagues do
not like the Supreme Court, | have to
tell you, they are a coequal branch of
Government, and they do help us to
know what the law really is. And none
of them disagreed with Mr. Sutton.

The same was true in Kimel v. Flor-
ida Board of Regents—not one Justice
on the Supreme Court disagreed with
the interpretation of the 14th amend-
ment Mr. Sutton advanced in that
case—not one. Who is outside the
mainstream? It certainly isn’t Mr. Sut-
ton.

Now, I will concede the Garrett case
was a bit narrower, but it was still a 5-
to-4 decision. Five of the Justices voted
with Mr. Sutton’s argument in that
case. Nevertheless, almost by defini-
tion, | think legal arguments which
garner that kind of support in the Su-
preme Court simply cannot be pegged
as outside of the mainstream of Amer-
ican legal thinking as to be somehow
unworthy of an advocate—or a judicial
nominee.

I agree. My colleagues don’t agree
with him or didn’t agree with his argu-
ments. | didn’t in some ways. But that
disagreement should not stop us from
voting for a person who, as an advo-
cate, had an obligation to make those
arguments and who won on his argu-
ments.

I would also like to discuss Mr.
Sutton’s comments in the media men-
tioned during the course of this debate.
Much ado has been made about his
comment reported in the Legal Times
that:

It doesn’t get me invited to cocktail par-
ties, but | love these issues. | believe in this
Federalism stuff.

Tell me what is wrong with that.
Federalism is a hallowed principle of
constitutional law. | believe in it, too.
I believe deep down some of my col-
leagues on the other side believe in it,
although | have to admit, | think a
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number of them don’t. They are wrong
not to. They are outside of the main-
stream of American jurisprudence.

Well, federalism is not a bad word or
an unpopular concept. It is a well-es-
tablished part of our system of govern-
ment. As the Supreme Court noted in
its 1995 decision in U.S. v. Lopez:

Just as the separation and independence of
coordinate branches of the Federal Govern-
ment serve to prevent the accumulation of
excessive power in any one branch, a healthy
balance of power between the States and the
Federal Government will reduce the risk of
tyranny and abuse from either front.

The court also noted that:

This constitutionally mandated division of
authority ‘“‘was adopted by the framers to
ensure protection of our fundamental lib-
erties.”

Who is outside of the mainstream of
American jurisprudence? Certainly not
Mr. Sutton. Some of these arguments
made against him are outside. | admit
that.

That is what federalism means. Like
Jeffrey Sutton, | believe in it, too. |
think anybody who understands con-
stitutional law must believe in it. We
could differ as to how it should be ap-
plied in all cases, but those are polit-
ical arguments. Frankly, an advocate
has an obligation to represent his cli-
ent and do the best he can for them,
which Sutton did, and he won.

Just as | believe in the separation of
powers of the three branches of the
Federal Government, believing in fed-
eralism does not mean you always be-
lieve States should prevail in any given
dispute. Mr. Sutton doesn’t believe
that; neither do I. As | have stated be-
fore, 1 am disappointed any time the
Supreme Court holds unconstitutional
any legislation for which | fought and
bled, that 1 vigorously worked to
enact. However, | do believe in the Fed-
eral system that our Founders created
and the courts have protected over the
years. | cannot derive from Mr.
Sutton’s quote that he meant anything
more than he believed in federalism as
a structural component of our Amer-
ican system of government, something
I think is certainly true.

I want to make a few points about
Mr. Sutton’s record which has been at-
tacked, | believe, unfairly. We are get-
ting used to that in the Senate. Some
suggest that the few cases in which Mr.
Sutton has represented States, in what
some consider unpopular causes, dem-
onstrates a bias towards States rights.
However, Mr. Sutton has represented a
wide range of clients in his legal prac-
tice. In those cases where he rep-
resented States, he was either acting in
his official capacity or was hired by the
State and paid a full fee. However, he
has represented a significant number of
clients with very diverse interests on a
pro bono basis. These clients include
death row defendants, prisoner rights
plaintiffs, the National Coalition for
Students with Disabilities, the NAACP,
the Center for Handgun Violence—to
name a few. | notice some of my col-
leagues on the Judiciary Committee on
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the Democrat side have sent out a let-
ter criticizing him, saying he has never
done anything for civil rights. What
are those cases?

In addition, | recently received a
very supportive letter from Mr. Riyaz
Kanji, a former law clerk to Supreme
Court Justice David Souter and Judge
Betty Fletcher of the Ninth Circuit,
neither of whom would be considered
conservatives by any judicial measure.
He said that he contacted Mr. Sutton
in advance to ask for assistance on an
amicus brief for the National Congress
of American Indians and an Indian law
case pending before the U.S. Supreme
Court. Mr. Kanji wrote:

Mr. Sutton took the time to call me back
from vacation the very next morning to ex-
press a strong interest in working on the
case. In our ensuing conversations, it became
apparent to me that Mr. Sutton did not sim-
ply want to work on the matter for the small
amount of compensation it would bring him
(he readily agreed to charge far below his
usual rates for the brief), but that he instead
had a genuine interest in understanding why
Native American tribes have fared as poorly
as they have in front of the Supreme Court
in recent years . . . | think it is fair to say
that most individuals who are committed to
furthering the cause of State’s rights with-
out regard to any other values or interests in
our society do not evidence that type of con-
cern for tribal interests.

I would also like to share a letter
from a good friend, former colleague to
all of us in this body, Senator Robert
Dole. Senator Dole was also in the
meetings when we were able to arrive
at a final conclusion on the Americans
with Disabilities Act. He was instru-
mental in passing the Americans with
Disabilities Act. Senator Dole is a well-
known advocate for the rights of dis-
abled Americans. He wrote a letter to
the Judiciary Committee strongly sup-
porting Jeffrey Sutton because of his
‘“‘demonstrated commitment to safe-
guarding the rights of all Americans,
especially those of persons with dis-
abilities.”

I ask unanimous consent to print a
copy of the Dole letter in the RECORD,
along with some of the copies of other
letters of support for Jeffrey Sutton’s
nomination that the committee has re-
ceived.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SENATOR BoB DOLE,
Washington, DC, January 16, 2003.
Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: On May 9 of 2001,
President Bush nominated to a vacancy on
the U.S. Court of Appeals for the Sixth Cir-
cuit one of the most distinguished lawyers in
the United States: Jeffrey S. Sutton of Co-
lumbus, Ohio. | ask that you join me in
backing Jeff’s nomination, which | support
in part because of his demonstrated commit-
ment to safeguarding the rights of all Ameri-
cans—especially those of persons with dis-
abilities.

As you know, some in the disability-rights
community—for whom | have great respect
and with whom | have had the privilege of
working in the past, including during our
joint efforts to pass the landmark Americans
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with Disabilities Act in 1990—have raised
questions about Jeff’s nomination. | believe
that these criticisms miss the mark, and do
so by a wide margin. For during his career as
a lawyer, both as an Ohio government offi-
cial and in private practice, Jeff Sutton has
gone out of his way to defend the interests of
the disabled.

In 1996, Jeff tried to convince the Ohio Su-
preme Court that Case Western Reserve Uni-
versity had unlawfully discriminated against
Cheryl Fischer, who is blind, when it refused
to admit her to its medical school solely on
the basis of her disability. Jeff actively
sought out the opportunity to represent Ms.
Fischer, and he was passionately dedicated
to her cause. But don’t take my word for it.
Here’s what Ms. Fischer has to say:

“Working for the State, Jeff took my case
on, firmly convinced | had been wronged. |
recall with much pride just how committed
Jeff was to my cause. He believed in my posi-
tion. He cared and listened and wanted badly
to win for me. | recall well sitting in the
courtroom of the Ohio Supreme Court listen-
ing to Jeff present my case. It was then that
I realized just how fortunate | was to have a
lawyer of Jeff’s caliber so devoted to work-
ing for me and the countless of others with
both similar disabilities and dreams.”

Jeff fell just one vote short of prevailing,
but his service to Ms. Fischer leaves no
doubt as to his commitment to defending the
rights of the disabled.

Cheryl Fischer is not the only person with
a disability to be helped by Jeff Sutton. Six
years later, Jeff was the lead counsel in a
case brought by the National Coalition of
Students with Disabilities against the state
of Ohio, his former employer. Jeff argued
that Ohio universities were failing to provide
voter-registration materials to their dis-
abled students, in violation of the federal
‘“motor voter” law. As a direct result of
Jeff’s efforts, the National Coalition of Stu-
dents with Disabilities prevailed, and the
state of Ohio was made to set up voter-as-
sistance stations at state colleges and uni-
versities.

Beyond representing them in court, Jeff
Sutton has improved the lives of the disabled
through his service to a disability-rights
group. Since 2000, Jeff has served on the
Board of Trustees of the Equal Justice Foun-
dation, which provides free legal services to
the disadvantaged, including persons with
disabilities. During his service, the Equal
Justice Foundation has filed lawsuits
against three Ohio cities demanding that
they make their sidewalks wheelchair acces-
sible. It has sued an amusement park that
flatly prohibited the disabled from riding its
rides. And it has represented a woman with
a mental illness who lived in subsidized
housing, when her landlord tried to evict her
on the ground of her disability.

Again, those who know Jeff Sutton best
speak with great eloquence about his dedica-
tion to the disabled. Kim Skaggs, the Execu-
tive Director of the Equal Justice Founda-
tion, testifies that:

“l admired Mr. Sutton’s abilities so much
that, upon joining the Equal Justice Founda-
tion, | actively recruited him to become a
member of the Equal Justice Foundation’s
Board of Trustees. Much to his credit, Mr.
Sutton accepted and has been extremely sup-
portive of the Foundation’s work. | believe
that Mr. Sutton possesses all the necessary
qualities to be an outstanding federal judge.
I have no hesitation whatsoever in sup-
porting his nomination.”

These are not the actions of a man who is
indifferent to the rights of persons with dis-
abilities. Although he defended the state of
Alabama in an Americans with Disabilities
Act lawsuit, the complete picture of Jeff
Sutton’s career reveals a consistent concern
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about the special burdens that the disabled
face in their everyday lives, and an equally
consistent commitment to alleviating those
burdens. In all candor, | believe that my
friends in the disability-rights community
should be actively supporting Jeff Sutton’s
nomination. For we are not likely to find a
more sympathetic ear on the federal bench.

I do not write these words lightly. As you
know, | spent many years in the United
States Senate fighting for the rights of the
disabled. | co-sponsored and worked hard for
passage of the 1990 Americans with Disabil-
ities Act. | have no doubt that, if he is con-
firmed, Jeff Sutton will faithfully enforce
that law, just as he will enforce all acts of
Congress. And | have no doubt that he will
scrupulously respect the rights of the dis-
abled, just as he will respect the rights of all
Americans.

Sincerely,
BoB DOLE.

ARENT FOX KINTNER PLOTKIN
& KAHN, PLLC,
Washington, DC, January 7, 2003.

Re nomination of Jeffrey S. Sutton to the
Sixth Circuit.

Hon. PATRICK J. LEAHY,

Chairman, Senate Judiciary Committee, U.S.
Senate, Russell Senate Office Building,
Washington, DC.

Hon. ORRIN G. HATCH,

Ranking Member, Senate Judiciary Committee,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR LEAHY AND SENATOR HATCH:
I am writing to urge the prompt confirma-
tion of Jeffrey S. Sutton to the United
States Court of Appeals for the Sixth Cir-
cuit. | believe that Mr. Sutton is eminently
qualified and would be a great asset to the
federal judiciary.

Mr. Sutton is one of the top appellate ad-
vocates in the country, having argued twelve
cases in the United States Supreme Court,
with a 9-2 record (and one case pending). In
the 2000-2001 Term, he argued more cases
than any other private attorney in the coun-
try, and won all four of them. And in Hohn
v. United States, 524 U.S. 236 (1998), the Court
sua sponte appointed Mr. Sutton to argue
the case as a friend of the Court. When he
served as the State Solicitor of Ohio, the Na-
tional Association of Attorneys General pre-
sented Mr. Sutton with a Best Brief Award
for practice in the United States Supreme
Court an unprecedented four years in a row.
And this month, the American Lawyer in-
cluded Mr. Sutton in its list of the top forty-
five lawyers in the country under the age of
forty-five.

I understand that some legal arguments
Mr. Sutton has made in the course of rep-
resenting clients have aroused some con-
troversy in connection with his nomination.
Having recent experience myself with the ju-
dicial confirmation process, | strongly urge
the Senate to reject any unfair inference
that Mr. Sutton’s personal views must coin-
cide with positions he has advocated on be-
half of clients. It is, of course, the role of the
advocate to raise the strongest available ar-
guments on behalf of a client’s litigation po-
sition regardless of the lawyer’s personal
convictions on the proper legal, let alone
policy, outcome of the case. | am confident
that Mr. Sutton has the ability, tempera-
ment, and objectivity to be an excellent
judge.

Sincerely,
BONNIE J. CAMPBELL.
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CLEVELAND, OH,
May 21, 2001.
Hon. Senator MIKE DEWINE,
Member of the Senate Judiciary Committee, Rus-
sell Senate Building, Washington, DC.

DEAR SENATOR DEWINE: A few weeks ago
my sister called to tell me that President
Bush nominated Jeff Sutton to serve on the
Sixth Circuit Court of Appeals. | was thrilled
to hear the news.

While working as Solicitor General for the
State of Ohio, Jeff represented me in a law-
suit the Ohio Civil Rights Commission
brought against Case Western Reserve Uni-
versity on my behalf. | sought but was de-
nied admission to the Case Western medical
school. | alleged then, as | continue to be-
lieve now, that the school denied my applica-
tion for one impermissible reason: I'm blind.
The Ohio Civil Rights Commission agreed
with me. After a thorough investigation, the
Commission determined that | was otherwise
qualified for admission and that the school
could make reasonable accommodations to
enable me to pursue training to become a
psychiatrist.

The case worked its way through the Ohio
courts and ultimately landed on the Ohio Su-
preme Court. It was at this point that | first
met Jeff Sutton. Working for the State, Jeff
took my case on, firmly convinced | had been
wronged. | recall with much pride just how
committed Jeff was to my cause. He believed
in my position. He cared and listened and
wanted badly to win for me. | recall well sit-
ting in the courtroom of the Ohio Supreme
Court listening to Jeff present my case. It
was then that | realized just how fortunate |
was to have a lawyer of Jeff’s caliber so de-
voted to working for me and the countless of

other with both similar disabilities and
dreams.
Although | ultimately fell short in the

courts, Jeff Sutton stood firm by my side.
My experience confirmed what President
Bush understands: Our nation would be
greatly served with Jeff Sutton on the fed-
eral bench.
Sincerely yours,
CHERYL A. FISCHER.
STATE OF ARIZONA,
OFFICE OF THE ATTORNEY GENERAL,
Phoenix, AZ, July 24, 2001.
Re nomination of Jeffrey Sutton to the
United States Court of Appeals for the
Sixth Circuit.

Senator PATRICK LEAHY,
Chairman, Senate Judiciary Committee.
Senator ORRIN HATCH,
Ranking Member, Senate Judiciary Committee.
DEAR SENATORS LEAHY AND HATCH: As the
Attorney General for Arizona, and a former
U.S. Attorney, | write to urge that Mr.
Sutton’s nomination be considered based on
his own merits as a prospective judge rather
than positions he may have taken as an ad-
vocate for particular clients. Lawyers have a
professional obligation to be zealous advo-
cates on behalf of their clients, and the eth-
ical rules governing lawyers generally recog-
nize that such representation does not con-
stitute a personal endorsement of a client’s
position. See ABA Model Rules of Profes-
sional Conduct, ER 1.2(b). This principle is
particularly important for lawyers rep-
resenting State governments and other pub-
lic entities. Often such lawyers have a pro-
fessional obligation to defend or advocate
positions taken by legislatures, elected offi-
cials, or public agencies that may differ from
the lawyer’s personal views on public policy
or moral issues. Penalizing a lawyer for vig-
orously advocating on behalf of such clients
would be wrong—it would not only blur the
important distinction between the positions
a lawyer may take on behalf of a client and
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the lawyer’s own views, it would also under-
mine effective representation for public enti-
ties.

Mr. Sutton served with great distinction as
the Solicitor General of Ohio and has other-
wise had a distinguished legal career. | re-
spectfully urge that his nomination be
scheduled for a hearing and considered based
on his individual qualifications rather than
positions he may have advanced for par-
ticular clients.

Very truly yours,
JANET NAPOLITANO,
Attorney General.
NATIONAL ASSOCIATION OF
ATTORNEYS GENERAL,
Washington, DC, July 31, 2001.
Re Nomination of Jeffrey Sutton to the
United States Court of Appeals for the
Sixth Circuit.

Hon. THOMAS DASCHLE,

Majority Leader, U.S. Senate,
Washington, DC.

Hon. PATRICK LEAHY,

Chairman, Committee on the Judiciary, U.S.
Senate, Dirksen Senate Office Building,
Washington, DC.

Hon. TRENT LOTT,

Senate Minority Leader, U.S. Senate, The Cap-
itol, Washington, DC.

Hon. ORRIN HATCH,

Ranking Member, Committee on the Judiciary,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATORS: We, the undersigned indi-
vidual state Attorneys General, are writing
to urge your prompt and affirmative vote on
confirmation of the nomination of Jeffrey
Sutton to the United States Court of Appeals
for the Sixth Circuit.

Mr. Sutton is an award-winning, highly-
qualified attorney. Jeff Sutton’s intelligence
and qualifications are unquestioned, with a
great deal of experience in commercial, con-
stitutional and appellate litigation. He has
argued nine cases in the United States Su-
preme Court, including HOHN v. United States,
in which the Court invited Mr. Sutton’s par-
ticipation, and Becker v. Montgomery, in
which he represented a prisoner’s interests
pro bono. He has argued twelve cases in the
Ohio Supreme Court and seven cases in the
federal courts of appeal. And, as the former
Ohio State Solicitor, he has also handled
countless cases in the state and federal
courts. His career has been distinguished,
and he has displayed a rare sense of prin-
cipled fairness throughout it.

Jeff Sutton graduated first in his law
school class, and clerked for two United
States Supreme Court justices. It deserves
note that Mr. Sutton has represented a wide
range of clients. For example, he represented
Cheryl Fischer, a blind woman, who claimed
that Case Western University Medical
School discriminated against her on basis of
disability in denying her admission to med-
ical school. He also is a board member of the
Equal Justice Foundation, which provides
legal representation to the indigent and has
filed several class actions on behalf of the
disabled. Beyond this, he has filed pro bono
amicus briefs on behalf of the NAACP, the
AntiDefamation League and the Center for
the Prevention of Handgun Violence.

Unfortunately, Mr. Sutton’s exemplary
record is being distorted by some critics, and
as state Attorneys General, we are particu-
larly concerned when we see a lawyer being
attacked not for positions he advocated as a
private individual, but for positions he ar-
gued as a legal advocate for State govern-
ment. For example, some critics have
claimed that Mr. Sutton is against the
Americans with Disabilities Act because he
argued that one provision of the law over-
stepped States’ rights (in the case of Univ of
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Alabama v. Garrett). We do not wish here to
debate the merits of that position; although
we note that the Supreme Court agreed with
that position. The important point here at
issue is that Mr. Sutton argued that case as
a lawyer representing his client. He was not
advocating his personal views; rather, he was
working to represent a public-sector client.

This distinction, between personal policy
preferences and legal advocacy, is a crucial
one, and we Attorneys General have a unique
perspective on the importance of that dis-
tinction. We are legal advocates, sworn to
uphold the interests of our clients, and while
we also serve as policy advocates for our
States, we often must adopt legal positions
that do not match our personal beliefs.

As you know, all attorneys have an ethical
duty to zealously represent their clients’ in-
terests within the bounds of the law, even
where the lawyer may not personally share
the client’s views. This is especially true for
public sector lawyers, because we are bound
not only by the same ethical rules as all law-
yers, but we are also bound by law to rep-
resent our legislatures, governors, and agen-
cies. As Attorney General, each of us has
worked to advocate legal positions that may
not reflect our personal beliefs. Doing so
may be difficult, but that is our job and our
duty as lawyers and as public servants.

Just as we do this, so do the attorneys who
work for us. They have often been faced with
the challenge of espousing a position which
might not match their own personal beliefs.
While their abilities in representing their
clients will surely be evaluated by the Sen-
ate whenever those government lawyers are
nominated for federal judgeships, we urge
you not to unnecessarily mistake their advo-
cacy for personal belief. We all believe that
everyone in America deserves legal represen-
tation no matter how unpopular his or her
cause may seem. Lawyers will not be willing
to take on such causes if they fear that their
advocacy may later be used against them.
The potential chilling effect could be enor-
mous.

Indeed, as legislators, you have a great in-
terest in seeing that government lawyers ad-
vocate the government’s position and not
their own. When Congress passes legislation,
you have the right to expect that the United
States Solicitor General and the entire De-
partment of Justice will defend Congress’s
work. Individual federal lawyers cannot pick
and choose whether to represent only the
federal acts that they like. We expect the
same of lawyers for the States.

We respectfully suggest that Mr. Sutton
should not be criticized because he has been
a vigorous and effective advocate. That has
been his duty, and it is to his credit that he
has discharged that duty well.

When you review Mr. Sutton’s nomination,
please look at his qualifications and his abil-
ity to understand and apply the law. Please
do not assume that his past legal positions
reflect his personal views. No lawyer would
wish to be personally held to every position
which, as an advocate, he or she was required
to advance.

Sincerely,

Betty D. Montgomery, Ohio Attorney
General; Bill Pryor, Attorney General
of Alabama; Robert A. Butterworth,
Attorney General of Florida; Alan
Lance, Attorney General of Idaho; M.
Jane Brady, Attorney General of Dela-
ware; Earl Anzai, Attorney General of
Hawaii; Steve Carter, Attorney Gen-
eral of Indiana; Carla J. Stovall, Attor-
ney General of Kansas; J. Joseph
Curran Jr., Attorney General of Mary-
land; Don Stenberg, Attorney General
of Nebraska.

Philip T. McLaughlin Attorney General
of New Hampshire; Herbert Soll, Attor-
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ney General of N. Mariana Islands;
Hardy Myers, Attorney General of Or-
egon; Richard P. leyoub, Attorney Gen-
eral of Louisiana; Mike Moore, Attor-
ney General of Mississippi; Frankie
Sue Del Papa, Attorney General of Ne-
vada; Wayne Stenehjem, Attorney Gen-
eral of North Dakota; W.A. Drew
Edmondson, Attorney General of Okla-
homa; Mike Fisher, Attorney General
of Pennsylvania.

Sheldon Whitehouse, Attorney General
of Rhode Island; Mark Barnett, Attor-
ney General of South Dakota; John
Cornyn, Attorney General of Texas;
Randolph A. Beales, Attorney General
of Virginia; Charlie Condon, Attorney
General of South Carolina; Paul Sum-
mers, Attorney General of Tennessee;
Mark Shurtleff, Attorney General of
Utah; Iver A. Stridiron, Attorney Gen-
eral of the Virgin Islands.

Mr. HATCH. Mr. President, | also
point out a letter from Bonnie Camp-
bell from Arent Fox, who herself was
not approved to go on the court. | feel
badly that we were unable to get to
her. But she writes:

. . . to urge prompt confirmation of Jeffrey
S. Sutton to the United States Court of Ap-
peals for the Sixth Circuit. | believe that Mr.
Sutton is eminently qualified and would be a
great asset to the federal judiciary.

By the way, Ms. Campbell headed the
Violence Against Women efforts on be-
half of the Clinton administration;
some on the other side have criticized
Mr. Sutton and his arguments on the
violence against women cases before
the Supreme Court.

She goes on to say:

Mr. Sutton is one of the top appellate ad-
vocates in the country, having argued twelve
cases in the United States Supreme Court,
with a 9-2 record (and one case pending). In
the 2002 and 2001 Term, he argued more cases
than any other private attorney in the coun-
try, and won all four of them. And in Hohn
v. United States . . . the Court sua sponte
appointed Mr. Sutton to argue the case as a
friend of the Court.

That in and of itself, 1 might add,
shows the high esteem with which the
Supreme Court holds this man, cer-
tainly a man not outside the main-
stream. She said:

When he served as State Solicitor of Ohio,
the National Association of Attorneys Gen-
eral presented Mr. Sutton with the Best
Brief Award for practice in the United States
Supreme Court, an unprecedented four times
in a row.

Does that sound like somebody out-
side the mainstream? Continuing from
the letter:

And this month the American Lawyer in-
cluded Mr. Sutton in its list of the top 45
lawyers in the country under the age of
forty-five.

I understand that some legal arguments
Mr. Sutton has made in the course of rep-
resenting clients have aroused some con-
troversy in connection with his nomination.
Having recent experience myself with the ju-
dicial confirmation process, | strongly urge
the Senate to reject any unfair inference
that Mr. Sutton’s personal views must coin-
cide with positions he has advocated on be-
half of clients.

This is exactly the argument made
by a number on the other side, an argu-
ment she rejects. She continues:
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It is, of course, the role of the advocate to
raise the strongest available arguments on
behalf of a client’s litigation position regard-
less of the lawyer’s personal convictions on
the proper legal, let alone policy, outcome of
the case. | am confident that Mr. Sutton has
the ability, temperament, and objectivity to
be an excellent judge.

I respect her for writing that letter.
I have to say | admire her for doing so.

I might add that in Senator Dole’s
letter, he went on to list Mr. Sutton’s
work on behalf of Cheryl Fischer and
the nonprofit Equal Justice Founda-
tion, which often represents disabled
clients in the Ohio community. Sen-
ator Dole continued:

I do not write these words lightly. As you
know, | spent many years in the United
States Senate fighting for the rights of the
disabled.

I have no doubt that, if he is confirmed,
Jeff Sutton will faithfully enforce that law,
just as he will enforce all laws of Congress.
And | have no doubt that he will scru-
pulously respect the rights of the disabled,
just as he will respect the rights of all Amer-
icans.

I hope my colleagues will take note
of Senator Dole’s endorsement, which |
believe speaks volumes on the integ-
rity and fairness of Jeffrey Sutton. His
record indicates he will be a brilliant
jurist of whom we can all be proud.

I am going to cast my vote in favor
of this confirmation to the Sixth Cir-
cuit, and | strongly urge all of my col-
leagues to do the same. | urge my col-
leagues to get beyond these fallacious
arguments that he is outside of the
mainstream of American jurispru-
dence, these arguments that he is un-
worthy of being in this position—al-
though they admit he is a highly quali-
fied, good person. Think about it.

The fact is, their gold standard rated
him—the American Bar Association—
nearly the highest possible rating
available. Now, that speaks volumes.

I reserve the remainder of my time.

Mr. BUNNING. Mr. President, today |
come to the floor of the Senate to offer
my support for Jeffrey Sutton and urge
my colleagues to support his confirma-
tion. The Sixth Circuit, which includes
my State of Kentucky, is experiencing
a true judicial emergency. Six of the
sixteen seats on that court currently
sit vacant, leading to justice delayed—
and thus justice denied—for the citi-
zens of Kentucky, Ohio, Tennessee, and
Michigan. We need Jeffrey Sutton and
we need five others like him on the
Sixth Circuit.

Jeffrey Sutton was first nominated
by President Bush on May 9, 2001. It
has taken him almost 2 years to be
confirmed and assume his seat on the
bench. That is a long time to wait—but
he is one of the lucky nominees, since
he is actually getting a vote.

Jeffrey Sutton is an example of the
fine nominees President Bush has sub-
mitted to the Senate. He was rated
“Qualified”” by the American Bar Asso-
ciation. He has argued 12 cases before
the United States Supreme Court, with
a strong record of success. He has
served as State Solicitor of Ohio and
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was highly respected by his peers in
that position. He clerked for two Su-
preme Court justices as well as for the
Second Circuit Court of Appeals. Cur-
rently, Mr. Sutton is a partner at the
well respected Jones Day law firm and
he teaches law school classes at Ohio
State University. His experience in ap-
pellate law practice has earned him ac-
claim from one legal publication as one
of the 45 best lawyers under the age of
45 in the whole country.

I am proud that President Bush nom-
inated Jeffrey Sutton and | am proud
to vote for him. He is well qualified to
serve on an appellate court and will do
a fine job for all states in the circuit.
I am glad he will soon be confirmed to
the Sixth Circuit, and | urge my col-
leagues to support him as well.

Mr. FEINGOLD. Mr. President, | will
vote no on the nomination of Jeffrey
Sutton to be a judge on the U.S. Court
of Appeals for the Sixth Circuit. I’'d
like to take a moment to explain my
decision.

I have concluded that | cannot sup-
port the nomination of Mr. Sutton be-
cause | am not convinced that he will
give all those who appear before him a
fair and impartial hearing. | am great-
ly troubled by Mr. Sutton’s record of
handling cases that have resulted in
the curtailment of important civil
rights, environmental, and other pro-
tections. Mr. Sutton has filed amicus
briefs that argued for limiting Con-
gress’ authority to enact laws to pro-
tect the rights of the disabled, women,
the elderly, the poor, and racial or eth-
nic minorities, as well as laws critical
to protecting the environment.

These cases resulted in some of the
most notable Supreme Court decisions
of the last decade that have restricted
the ability of Congress to protect the
rights of Americans and the environ-
ment.

Now, at his confirmation hearing,
Mr. Sutton repeatedly defended his in-
volvement in these cases by stating
that he was simply doing his job of
zealously representing his client. | ap-
preciate this argument to some extent,
especially during his tenure as State
Solicitor of Ohio. But my concerns re-
main because | know that once he went
into private practice, he certainly had
the ability to choose whether to accept
clients and inject himself into cases.
Moreover, the purpose of amicus briefs,
which Mr. Sutton filed while in both
the Solicitor’s office and private prac-
tice, is not to defend a client against
litigation or to seek redress on behalf
of that client. It is, as we know, an op-
portunity for a third party to inject an
opinion into a case for which the third
party has no immediate interest. In
significant states’ rights case after
case, Mr. Sutton consistently sought
out cases in which he could argue for
limiting the role of Congress in ensur-
ing constitutional protections for
Americans.

Furthermore, it seems as though this
is a personal crusade for Mr. Sutton.
Outside of his role as a lawyer rep-
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resenting clients, he took time to ar-
ticulate his personal view that Con-
gress should be restrained in its effort
to protect civil rights and the environ-
ment. Through his involvement with
the Federalist Society, including serv-
ing as an officer of its Separation of
Powers and Federalism practice group,
and his writings and statements, Mr.
Sutton has said that he “‘believes in
this stuff”” and is ‘‘on the lookout’ for
cases where he can raise federalism
issues.

I am concerned about this pattern of
arguments, writings, and statements
that challenge laws Congress has
worked so hard to advance those that
would safeguard our precious wetlands
and natural habitats and fight dis-
crimination of any and every kind. We
cannot reasonably expect to one day
eliminate discrimination in this coun-
try if we confirm nominees like Mr.
Sutton, who seem to be ready to turn
back the clock on civil rights through
the application of a dry but extremely
consequential federalism doctrine, to
one of the most important courts in
the nation.

Finally, 1 want to add that | was
troubled by Mr. Sutton’s response to
one of my questions. In answering to a
question about congressional authority
for enacting a Federal environmental
law, he said that the case involved
statutory interpretation and that he
simply argued that the Court need not
reach the constitutional question. |
later reviewed the brief and confirmed
that six out of ten pages of his brief, in
fact, focused on the constitutionality
of the Federal environmental regula-
tion. | confronted him with this fact in
a followup question, and he continued
to insist that the argument he made
was not unusual. | do not believe that
is the case. Mr. Sutton himself filed an
amicus brief in another case urging
‘‘constitutional avoidance” without
making such an extensive argument
against the constitutionality of the
statute.

I don’t like voting against judicial
nominees. This was a difficult decision
for me because | do think that Mr. Sut-
ton made an effort to address the Com-
mittee’s concerns, in contrast to some
other nominees who have come before
us. | understand that President Bush
has the right to nominate whomever he
wants to the federal bench. But the
Senate is not obligated to let the Presi-
dent’s nominees sail through, as if
there were no checks and balances, no
constitutional requirement of advise
and consent. As much as it is our duty
to fill vacancies in the Federal judici-
ary, it is also our duty to give great
and searching scrutiny to those nomi-
nees who have a record that calls into
question their ability to give all those
litigants who would appear before the
nominees a fair and impartial hearing.

I am more than pleased to vote to
confirm judicial nominees that are
fair-minded and supported by a con-
sensus of members, and, once again, |
urge the President to speed up the
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nominations process by sending such
nominees to the Senate. | do not be-
lieve that Mr. Sutton is such nominee.
He is a bright and accomplished attor-
ney, but he is not the right person for
this seat on the Sixth Circuit Court of
Appeals.

Mr. JEFFORDS. Mr. President, |1
would like to take this opportunity to
express my strong opposition to the
nomination of Jeffrey Sutton to the
Sixth Circuit Court of Appeals.

During my time in Congress, | have
worked hard to ensure equal rights for
all Americans. Over the last three dec-
ades we have made great strides in en-
suring equal rights for disabled Ameri-
cans, older Americans, and other indi-
viduals. The confirmation of Jeffrey
Sutton to the Sixth Circuit Court of
Appeals will set back our progress if he
is allowed to continue his work of erod-
ing the coverage of civil rights laws
passed by Congress, not just as an at-
torney, but as a Federal judge.

Let me provide my colleagues a
quick review of Mr. Sutton’s record
and its impact on equal rights for all
Americans. In University of Alabama
v. Garrett, State workers lost their
right to bring damage suits under the
Americans with Disabilities Act. In
Kimel v. Florida, State workers lost
the right to bring damage suits under
the Age Discrimination in Employment
Act. In Alexander v. Sandoval, all
Americans lost the ability to file a pri-
vate right of action to enforce the dis-
parate impact regulations of title VI of
the Civil Rights Act. In fact, the
Sandoval rationale has been applied to
say that individuals who are fired or
demoted because they complain about
gender inequities in a school’s sports or
education program cannot bring a chal-
lenge under title IX.

Unfortunately, for all Americans in-
terested in equal rights, the examples
above have already occurred. Other ar-
guments Mr. Sutton has made will pro-
vide my colleagues and all Americans a
look ahead to the further erosion of
equal rights if Mr. Sutton is confirmed
to the Sixth Circuit Court of Appeals.

Mr. Sutton has argued that advo-
cates for low-income children should
not be allowed to effectively enforce a
State’s failure to provide them essen-
tial health services required by the
Medicaid Act, Westside Mothers v.
Haveman. Families would not be able
to challenge a State’s failure to pro-
vide notices or hearings when their
Medicaid HMOs deny or delay needed
treatment if Sutton’s theories from
Westside Mothers had been accepted.
Additionally, parents would not be able
to bring a challenge to a State’s sys-
temic failure to provide occupational
therapy, speech therapy, and other
services that help ensure that disabled
children receive a free and appropriate
public education as required by the In-
dividuals with Disabilities Education
Act if Sutton’s theories in Westside
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Mothers had been accepted. Deaf stu-
dents at State universities would not
be able to require schools to provide
them with Iinterpreters, captioning,
and other assistance as required by
title 11 of the Americans with Disabil-
ities Act. if Sutton’s additional far-
reaching arguments in Garrett had pre-
vailed.

Mr. Sutton’s history shows more
than just a desire to represent his cli-
ents zealously; it shows a belief in a
philosophy. This is a philosophy that
says the right of the State trumps all,
even in the face of extensive Congres-
sional findings. This is a philosophy
that says the right of the State over-
rules the most basic of equal rights
laws that the Federal Government may
pass. This is a philosophy that the
State can discriminate against its em-
ployees and citizens even in the face of
Federal antidiscrimination laws. This
is not a philosophy | can support, and
I urge my colleagues to join me in op-
posing this nomination.

Mr. LEAHY. Mr. President, this
morning we are going to vote on the
nomination of Jeffrey Sutton to the
U.S. Court of Appeals for the Sixth Cir-
cuit. Yesterday, | spoke about some of
my concerns, but | want to again dis-
cuss my serious concerns with this
nominee.

Mr. Sutton has a legal philosophy fo-
cused on limiting Congress’ historic
role in protecting the civil and con-
stitutional rights of all Americans. He
has led an aggressive campaign to dis-
mantle longstanding Federal laws, en-
acted with bipartisan support, that
have made this country more inclusive
over the last half-century, and to close
access to the Federal courts for people
challenging illegal acts by their State
governments.

As a lawyer in private practice, he
has aggressively sought out cases to
limit the power of Congress to enact
laws protecting individual rights, and
has been dismissive of congressional
findings and hearings supporting im-
portant Federal laws. He has sought to
weaken, among other laws, the Ameri-
cans with Disabilities Act, the Age Dis-
crimination in Employment Act, the
Violence Against Women Act, and the
Religious Freedom Restoration Act. He
has also sought to limit the ability of
Medicaid recipients to enforce their
rights and the ability of individuals to
enforce disparate impact regulations
under title VI of the Civil Rights Act.
In essence, he has argued for the Su-
preme Court to repudiate more than 25
years of legal precedents that per-
mitted individuals to sue States when
they violate Federal civil rights regu-
lations. His extreme judicial philos-
ophy would undermine the rights of
State workers, disabled individuals,
women, children, racial and ethnic mi-
norities, and senior citizens.

Mr. Sutton and his supporters have
claimed that he was merely acting on
behalf of his clients in all these cases,
but this claim is unconvincing. Mr.
Sutton had no obligation to participate
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in any of the cases taken after he left
the Ohio State Solicitor’s office in 1998.
In fact, he has admitted that he sought
out cases curtailing congressional
power as a private lawyer and that he
is on the ““lookout’ for these cases. He
has aggressively pursued a national
role as the leading advocate of States’
rights and, as my colleagues have
noted, he has stated that his advocacy
on the principles of federalism is some-
thing that he believes in.

He has made statements praising
many of the Supreme Court’s decisions
undermining Congress’ authority to
protect and assist citizens, and in his
personal writings and speeches he has
advocated an even narrower view of
Congress’ role. Perhaps most signifi-
cantly, Mr. Sutton has taken not a sin-
gle case that supports congressional
power to enact laws protecting civil
and individual rights. In each case he
has argued before the Supreme Court
he has always been on the same side of
this issue—arguing that individuals
have no right to enforce the civil rights
protections that Congress has given
them. This must be more than a coinci-
dence.

His personal writings and speeches
promote his theory that State laws
adequately protect civil liberties, and
display a lack of respect and under-
standing for Congress’ long-standing
role in protecting individual rights.

Mr. Sutton has stated in several arti-
cles that States should be the principal
bulwark in protecting civil liberties, a
claim that has serious implications
given a history of State discrimination
against individuals. In numerous pa-
pers for the Federalist Society, he has
repeatedly stated his belief that fed-
eralism is a ‘‘zero-sum situation, in
which either a State or a Federal law-
making prerogative must fall.” In his
articles, he has stated that the fed-
eralism cases are a battle between the
States and the Federal Government,
and ‘“the national government’s gain in
these types of cases invariably becomes
the State’s loss, and vice versa.”’

He also states that federalism is “‘a
neutral principle” that merely deter-
mines the allocation of power. This
view of federalism is not only inac-
curate but troubling. These cases are
not battles in which one law-making
power must fall, but in which both the
State and the Federal government—
and the American people—may all win.
Civil rights laws set Federal floors or
minimum standards but States remain
free to enact their own more protective
laws. Moreover, federalism is not a
neutral principle as Mr. Sutton sug-
gests, but has been used by those crit-
ical of the civil rights progress of the
last several decades to limit the reach
of Federal laws.

Mr. Sutton tried to disassociate him-
self from these views, by saying that he
was constrained to argue the positions
that he argued on behalf of his clients.
As far as | know, no one forced Mr.
Sutton to write any article, and most
lawyers are certainly more careful
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than to attribute their name to any
paper that professes a view with which
they strongly disagree. In my view, Mr.
Sutton’s suggestions that he does not
personally believe what he has written
are intellectually dishonest and insin-
cere.

I would also like to respond to the
claim by those of the other side of the
aisle. Those opposed to Mr. Sutton’s
confirmation believe he has a personal
antipathy to people with disabilities. |
know of no Senator who is claiming
that Mr. Sutton has a personal antip-
athy to the disabled. | have heard from
hundreds of people and organizations
who express concern that millions of
disabled individuals have been harmed
by his broad advocacy to limit the
rights of the disabled as a class. The
fact is that Mr. Sutton has chosen to
argue against the rights of people with
disabilities in three major cases to the
Supreme Court; that he has argued
that the ADA is ‘“‘not needed’’; and that
he has devoted his career to making
States less accountable.

I have been stunned by the Repub-
lican Senators who have come to this
floor to argue that Senators should not
consider a lawyer’s representation of
clients in considering a judicial nomi-
nation. | am stunned because so many
of them voted against so many nomi-
nees of President Clinton on that very
basis, but they now condemn the ap-
proach they themselves took—without,
of course, acknowledging the con-
tradiction. | am reminded that a key
member of this President’s judicial
nomination selection team, his former
White House Deputy Counsel testified
before the Senate in 1997 that:

Although the Senate Judiciary Committee
has long recognized—correctly, in my view—
that positions taken as an advocate for a cli-
ent do not necessarily reflect a nominees
own judicial philosophy, a long history of
cases in which a nominee has repeatedly
urge courts to engage in judicial activism
may well be probative of the nominee’s own
philosophy.

With this nomination, we have Mr.
Sutton’s admissions in statements and
interviews and articles outside the
courtroom that he believes strongly in
this ““federalism stuff.”

Mr. Sutton is opposed by more than
400 disability and civil rights organiza-
tions. They have concluded that his
ideological views and extremely nar-
row reading of the Constitution make
it doubtful that he would be a fair and
balanced judge. The burden is on Mr.
Sutton to show that he will protect in-
dividual rights and civil rights as a
lifetime appointee to the Sixth Circuit
Court of Appeals. This he has not done.

The oath taken by Federal judges af-
firms their commitment to ‘‘admin-
ister justice without respect to per-
sons, and of equal right to the poor and
to the rich.” No one who enters a Fed-
eral courtroom should have to wonder
whether he or she will be fairly heard
by the judge. Jeffrey Sutton’s record
does not show that he will put aside his
years of passionate advocacy in favor
of States’ rights and against civil
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rights and his extreme positions lim-
iting Congress’ authority to protect all
Americans. Accordingly, I will not vote
to confirm Mr. Sutton for appointment
to one of the highest courts in the
land.

The PRESIDING OFFICER.
Democratic leader is recognized.

Mr. DASCHLE. Mr. President, | will
use my time as leader to make a few
comments regarding this nominee.

Mr. President, | first want to com-
mend the distinguished Senator from
lowa for his extraordinary work on this
nomination. | watched him prior to the
time we recessed a couple of weeks ago.
His passion, his eloquence, and the
power of his words were ones that I
wish the rest of the country could have
heard. | have no doubt he would have
persuaded many had they heard him, as
I did. He was back in the Chamber yes-
terday and again this morning. | thank
him for that commitment and his ex-
traordinary efforts to make sure that
people understand the consequences of
this decision and the great difficulty
many of us have with this nomination.

Let me also thank our distinguished
ranking member for all his work, both
in the committee and on the Senate
floor, again, in opposition to this nomi-
nation.

I have not seen the letter of Senator
Dole, and | don’t know that many of us
have had the opportunity to talk to
Senator Dole about it, but | will say
this: Senator HARKIN and Senator Dole
were both very directly and success-
fully involved with the passage of the
ADA some years ago. That legislation
has been monumental in terms of the
change it has meant for the rights of
the disabled.

The Americans with Disabilities Act
passed in 1990. George Bush said at the
time that ‘“‘as a result of its passage,
every man, woman, and child with a
disability can now pass through once
closed doors into a bright new era of
equality, independence, and freedom.”
Those were the words of President
Bush when he signed this extraor-
dinary legislation.

But that legislation depends, of
course, on interpretation, and interpre-
tation depends upon the courts. What
happens at the district and circuit
court levels, not to mention the Su-
preme Court level, profoundly affects
the words and, obviously, more impor-
tant, the effect of the act as it is
viewed today, 13 years later.

I must say that we are considering a
nominee today, to a lifetime position
as a Federal judge, who has worked his
entire career to roll back the progress
of the ADA. Over the past several
years, the courts have consistently
acted to weaken and limit the impor-
tant protections provided by the Amer-
icans with Disabilities Act, as well, 1
might add, as the Age Discrimination
and Employment Act, the Civil Rights
Act, and the Violence Against Women
Act.

Those doors to a bright new era, as
President Bush once called them, are
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slowly being closed. Jeffrey Sutton is
one of the most significant reasons
why. He has spent years fighting ag-
gressively to limit the legal protec-
tions of individuals who experience dis-
crimination and restrict the authority
of Congress to protect those who are
most vulnerable to discrimination.

Mr. Sutton was the lead attorney in
the case of the University of Alabama
v. Garrett. It has been discussed and
noted on several occasions, of course,
in the debate, but it bears repeating. In
that case, he fought to limit, incred-
ibly, the rights of a breast cancer sur-
vivor who was told by her employer,
after she finished chemotherapy treat-
ment, that she would have to quit, ac-
cept a limited demotion, or be fired
solely because of her illness. He was
the lead attorney in Kimel v. Florida
Board of Regents. In that case, he ar-
gued aggressively to limit the rights of
Americans who experienced age dis-
crimination.

In both of these cases, Mr. Sutton
acted as a private attorney, which
means he chose to represent his cli-
ents. He didn’t have to take those cli-
ents. No one forced him, saying, you
have to go into court, regardless of
your position, and you have to go make
your defense, your arguments, as he
did before the Court. In both cases, he
argued aggressively that, despite clear-
ly discriminatory actions, national
legal protections were not only unnec-
essary; they were unconstitutional.

In other cases, Mr. Sutton has fought
to limit the protections under the Vio-
lence Against Women Act and to en-
able States to restrict access to health
care for low-income children. He has
made a career of fighting to weaken
protections for some of America’s most
vulnerable citizens—the sick, the el-
derly, the disabled, battered women,
and poor children. | don’t know what
‘““‘compassionate conservatism’ is ex-
actly, but | surely know this is not it.

I must say, Mr. President, we will be
casting a number of challenging and
difficult votes as we consider the judi-
ciary. Already we have confirmed 18
judges in this Congress. In the last
Congress, we confirmed 100.

I am dismayed that this nominee is
before us today, given his record, given
the implications of that record for his
future decisions as a judge on such an
important court. I am dismayed and
concerned by its implications for all of
the vulnerable people of this country,
all of those who have already sac-
rificed, all of those who have hoped and
dreamed that there could be a new day
of freedom and independence for them-
selves as a result of the passage of this
critical and monumental legislation
just 13 years ago. | am dismayed that
one person can be so effective in rolling
back those protections and eliminating
their access in dealing with their inde-
pendence in such a crass and unfortu-
nate way. Closing the door to those
people, after waiting decades for them
to reach this point of freedom and inde-
pendence in our country today, is all
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the reason one needs to vote against
this nomination.

We will have many more nominees,
many conservative nominees. Most, if
not all, of the nominees who will come
before us today will be conservative,
and many will have the same Fed-
eralist mentality and philosophical ap-
proach that Mr. Sutton represents; but
they will not be the opponents of those
who seek independence, freedom, and
equality as disabled people, as Mr. Sut-
ton has done throughout his public ca-
reer.

I urge my colleagues, let us not re-
treat from the progress this country
has achieved. Let us reject this nomi-
nation and protect the hard-won legal
protections of America’s most vulner-
able citizens.

Our only hope in doing so would be to
reject this nomination, to speak out as
loudly and clearly as we can that ADA
is as important today, if not more im-
portant, than it was in 1990 when it
passed, thanks to the leadership of
Senator HARKIN, the leadership of Sen-
ator Dole, the leadership of those who
understood the importance of equality
for everyone, especially those disabled,
those who sought that same freedom
we take for granted today.

| yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. HATCH. Mr. President, | yield 5
minutes to the distinguished Senator
from Georgia.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

Mr. CHAMBLISS. Mr. President, 1
rise today in strong support of the
nomination of Jeffrey Sutton to the
Sixth Circuit Court of Appeals. | have
been sitting in my office today listen-
ing to the debate on this nomination,
and 1 am really a little bit taken
aback, as | was in the Judiciary Com-
mittee hearing when | heard the dis-
cussion about Mr. Sutton and the oppo-
sition to Mr. Sutton.

It is not as though Mr. Sutton is not
qualified to be a nominee to the Sixth
Circuit. He is a gentleman who grad-
uated first in his class from the Ohio
State University Law School. He is a
gentleman who has argued 12 cases be-
fore the United States Supreme Court,
winning nine of them and only losing
three. No Sixth Circuit judge currently
serving has ever had as much Supreme
Court experience before taking the
bench.

During the Supreme Court’s 2000-2001
term, Mr. Sutton argued four cases and
won four cases, the best win-loss record
of any private lawyer in the country
that year.

On January 2, 2003, the American
Lawyer named Mr. Sutton one of the 45
best lawyers in America under the age
of 45. They did not say one of the best
45 conservative lawyers or federalist
lawyers, but one of the best 45 lawyers
in America under the age of 45. He is an
eminently qualified man, and | am
really appalled by the objections | am
hearing.
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The critics who are trying to put var-
ious labels on Mr. Sutton, such as anti-
Americans with Disabilities Act and
anti-environment, based on positions
that he has taken as an attorney advo-
cate, really miss the whole point about
the American adversarial and judicial
system. Lawyers routinely adopt posi-
tions on behalf of their client as an ad-
vocate, positions to which they person-
ally might not subscribe, but that is
what makes our judicial system so
great. It is the core of our legal system
that people are entitled to have attor-
neys argue their cases for them.

If we start to walk down the road
where lawyers are accountable for any
of the positions they take on behalf of
their clients, then we might as well
write off any criminal defense lawyer
for judicial appointments because they
routinely have to argue for some pret-
ty unsavory characters. Our legal sys-
tem would not be as great as it is with-
out these attorney advocates fighting
for and advancing the rights of their
clients.

As an example of this mislabeling, it
is wrong to try to paint Jeffrey Sutton
as someone who works against the in-
terests of the disabled. In truth, he has
actually worked as an advocate in
cases where he represented disabled cli-
ents in advancing their rights. This
man’s father ran a home for disabled
children where Jeffrey Sutton worked
as a young man. Beverly Benson Long,
who is the immediate past president of
the World Federation for Mental
Health, which is among one of many
posts she has held, has said:

No doubt that Mr. Sutton would rule fairly
in all cases, including those involving per-
sons with disabilities.

Mrs. Long described the lobbying
against Mr. Sutton by advocates of the
disabled as unfortunate and misguided:

In my own opinion, it is not only unfortu-
nate and misguided, it is just plain wrong.

There was also a quote in the Cleve-
land Plain Dealer, which is really
somewhat of an independent-thinking
newspaper in our great country. An
editorial which ran on June 17, 2001,
compared Sutton to John Adams, who
represented the British troops accused
of perpetrating the Boston Massacre.
The Plain Dealer said:

It is the duty of a lawyer to represent to
the best of his ability the interests of his cli-
ents. That, the record shows, Sutton has
done throughout his career.

A good judge, doing his job, will have but
one abiding friend—the law he has sworn to
uphold. Sutton’s ability to honor that friend-
ship should be the criterion of his consider-
ation.

In summary, one cannot deny Mr.
Sutton has the intellectual abilities we
need in our appellate judges. Moreover,
he has tremendous experience, arguing
before the State and Federal Courts of
Appeal as well as before the United
States Supreme Court.

Finally, he has another quality we
need in our appellate judges. The At-
torney General of my home State, who
is a dear friend of mine, is a man who
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is an elected Democrat, and he is a
man for whom | have the utmost re-
spect and a man who has had an occa-
sion to work with Jeffrey Sutton. He
said it best when he told me Mr. Sut-
ton would have a great judicial tem-
perament. So we have a nominee with
intellect, with experience, and with
temperament. We cannot ask for more
than that in a judicial nominee, and
yet his confirmation has been delayed
because of partisan bickering.

It is no wonder we are in a judicial
crisis with so many open judicial seats
unfilled. It is no wonder we are stalled
in moving forward on other judicial
nominees. Jeffrey Sutton is a highly
qualified nominee for the appellate
bench. Let us move forward. | strongly
urge a vote to confirm Jeffrey Sutton
to the Sixth Circuit Court of Appeals.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. How much time remains
on both sides?

The PRESIDING OFFICER. Twenty
minutes on the Senator’s side and 5
minutes on the other side.

Mr. HATCH. | suggest the absence of
a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. HATCH. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from lowa.

Mr. HARKIN. Mr. President, a lot of
times these debates, especially when
they involve a court nominee such as
Mr. Sutton, tend to get personal, and
they should not. 1 hope no one here in-
terprets anything | have said as being
any kind of personal thing against Mr.
Sutton.

| said at the beginning | found him to
be a pleasant, intellectual individual
with whom | spent an hour and a half.
I do not know him personally, of
course. That is not the point. It is just
like my good friend from Utah, Senator
HATCH. Senator HATCH was very helpful
when we passed the Americans with
Disabilities Act. | have told him that
many times. He happens to be a good
friend of mine on a whole host of issues
on which we have worked together. |
have no doubt that perhaps Mr. Sutton
has compassion toward people with dis-
abilities, but that also raises a problem
with me.

It has been said many times Mr.
Sutton’s father had a school for Kids
with cerebral palsy. When Mr. Sutton
was in my office, | asked him if that
was a segregated school and he said,
no, it was not. But he thought | meant
male and female. What it was, was Kids
with cerebral palsy only went to this
school. Well, I commend Mr. Sutton’s
father for his compassion, for having a
school for kids with cerebral palsy, but
that is what we are trying to get over
with the Americans with Disabilities

April 29, 2003

Act. That is what we are trying to get
beyond. We are trying to get beyond
segregation.

I spoke about my brother Frank
when he was sent half way across the
State to the school for the deaf—seg-
regation because he was disabled. So,
again, to have that mindset that some-
how people have to be put in an insti-
tution, like the Olmstead case—fortu-
nately, Mr. Sutton did not win that
one, but if his view had prevailed, the
two women in that case would still be
in an institution. Now they are living
by themselves, out free to shop, free to
make their own meals, free to travel,
not being stuck in an institution.

This vote we are about to have has
nothing to do with Jeffrey Sutton as a
person, but it has a lot to do with him
as a potential judge and how he views
his role and how he views Congress’s
role. He said that the Americans with
Disabilities Act was not needed. On Na-
tional Public Radio he said that, ‘“‘dis-
ability discrimination in a constitu-
tional sense is really very difficult to
show.”

Then, later on, Mr. Sutton said that
in this context it is a zero sum game,;
that if civil rights wins, the States
lose.

It is not a zero sum game at all. Yes,
like my friend from Utah, | believe in
federalism. | believe in the Federal/
State system on which our country is
set up, on which our constitutional
framework is established. | think it is
the best system ever devised on the
face of the Earth. But | do not believe
in the kind of federalism that Mr. Sut-
ton espouses, that it is a zero sum
game; that if we expand civil rights
somehow a State loses, or that some-
how Congress does not have the au-

thority, constitutionally, to address
the kinds of social ills and social
wrongs perpetrated so long in our

country on minorities and on people
with disabilities. That is why 400 civil
rights groups have come out opposed to
Mr. Sutton.

We here in the Congress did our job.
We worked long and hard over many,
many years, Republicans and Demo-
crats, to pass the Americans with Dis-
abilities Act. Mr. Sutton says that dis-
crimination against people with dis-
abilities is very difficult to show. Is
that the mindset we want on the Fed-
eral bench? | ask my fellow Senators,
send a strong message that we are
going to stand behind the Americans
with Disabilities Act, that we are not
going to let it be chiseled away by a
Federal judge such as Mr. Sutton. | ask
for a ““‘no’” vote to send that message.

Mr. President, | ask unanimous con-
sent to have printed the RECORD a list
of letters the Committee has received
in opposition to the confirmation of
Jeffrey Sutton to the Sixth Circuit
Court of Appeals, and three of these
letters which come from large coali-
tions of civil rights, women’s rights
and disability rights organizations.

First, a letter from the Leadership
Conference on Civil Rights and the Al-
liance for Justice, dated April 28, 2003.
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Second, a letter from 25 women’s
groups, dated April 28, 2003.

Third, a letter from ADA WATCH, a
coalition of disability rights organiza-
tions, dated May 14, 2003.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

OPPOSITION TO JEFFREY SUTTON, NOMINEE TO
THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

PUBLIC INTEREST GROUPS

Ability Center of Defiance also signed by:
Courage Incorporated, Independent Living
Center of North Central Ohio, Ability Center
of Greater Toledo, Access Il Independent
Living Center, Access to Independence of
Courtland County, Inc., Access Living, Advo-
cates for Ohioans with Disabilities, ADA
WATCH, AIDS Action, Alliance for Disabled
in Action, American Association of People
with Disabilities, American Association of
University Women, American Council of the
Blind, American Council of the Blind of
Maryland, American Council of the Blind of
South Carolina, AFL-CIO, American Federa-
tion of State, County and Municipal Employ-
ees (AFSCME), Americans for Democratic
Action, Arizona Bridge to Independent Liv-
ing, Brain Injury Association of Tennessee,
Capitol District Center for Independence,
Inc., Center for Civil Justice, Center for
Independent Living Options, Center for Inde-
pendence of the Disabled in New York, Inc.,
Cerebral Palsy Association of Ohio, Cerebral
Palsy Association of New Jersey.

Civil Rights coalition letter signed by:
ADA Watch/National Coalition for Disability
Rights, AFL-CIO, Alliance for Justice,
American Association of University Women,
Feminist Majority, Leadership Conference
on Civil Rights, MoveOn.org, NAACP,
NAACP Legal Defense and Education Fund,
National Council of Jewish Women, National
Fair Housing Alliance, National Partnership
for Women and Families, National Women’s
Law Center, People for the American Way,
United Auto Workers, Coalition for Inde-
pendent Living Options, Inc., Council for
Disability Rights, Deaf and Hard of Hearing
Consumer Advocacy Network, Eastern Para-
lyzed Veterans Association.

Environmental coalition letter signed by:
Clean Water Action, Community Rights
Counsel, Defenders of Wildlife, Earthjustice,
Endangered Species Coalition, Friends of the
Earth, Natural Resources Defense Council,
Oceana, Physicians for Social Responsi-
bility, Sierra Club, The Wilderness Society,
Everybody Counts Center for Independent
Living, Freedom Center, Inc., Gender Justice
Action Group, Harrison County Sheltered
Workshop, Inc., Heightened Independence &
Progress, Human Rights Campaign, Inde-
pendent Living Center of the Hudson Valley.

Justice for AIll Project signed by: Cali-
fornia Abortion and Reproductive Rights Ac-
tion League, California Employment Law-
yers Association, Committee for Judicial
Independence, Democrats.com, Environ-
mental Law Foundation, National Center for
Lesbian Rights, California National Organi-
zation for Women, Planned Parenthood Los
Angeles County, Progressive Jewish Alli-
ance, Stonewall Democratic Club, Unitarian
Universalists Project Freedom of Religion,
Western Law Center for Disability Rights,
Women’s Reproductive Rights Assistance
Project, Leadership Conference on Civil
Rights, Liberty Resources Inc. (the Center
for Independent Living in Philadelphia Coun-
ty), Linking Employment, Abilities & Poten-
tial, Mental Health  Association in
Monongalia County, Michigan Centers for
Independent Living, Michigan Develop-
mental Disabilities Council, Mid Atlantic
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Chapter of TASH, National Association for
the Advancement of Colored People
(NAACP), National Association for Rights
Protection and Advocacy, National Associa-
tion of the Deaf, National Council of Jewish
Women, National Disabled Students Union,
National Employment Lawyers’ Association,
National Organization for Women, New York
State Independent Living Council, Inc., New
York Society for the Deaf, Northern Re-
gional Center for Independent Living, Ocean
State Center for Independent Living, Options
for Independence, Inc., Oregon Disabilities
Commission, Pennsylvania Council of the
Blind, Progress Center for Independent Liv-
ing, Queens Independent Living Center, Inc.,
Regional Access & Mobilization Project,
Inc., River Falls Access Ability Center,
Ruben Center for Independent Living, Serv-
ice Employees International Union, Sierra
Club, Southern Maryland Council of the
Blind, Statewide Parent Advocacy Network,
Inc., United Auto Workers, United Food and
Commercial Workers International Union,
Utah Statewide Independent Living Council,

Vermont Statewide Independent Living
Council, Western Law Center for Disability
Rights.

Women’s Rights Organizations letter

signed by: American Association of Univer-
sity Women, Business and Professional
Women/USA, Center for Women Policy Stud-
ies, Choice USA, Coalition of Labor Union
Women, Equity in Education and Employ-
ment, Feminist Majority, GenderWatchers,
Ms. Foundation for Women, National Council
of Jewish Women, National Network to End
Domestic Violence, National Partnership for
Women & Families, National Women’s Law
Center, National Organization for Women,
NOW Legal Defense and Education Fund, Na-
tional Partnership for Women & Families,
National Women’s Conference, National
Women’s Law Center, Northwest Women’s
Law Center, Religious Coalition for Repro-
ductive Choice, Wisconsin Coalition Against
Sexual Assault, Women Against Abuse, Inc.,
Women’s Caucus for Political Science,
Women Employed, Women Empowered
Against Violence, Inc., Women’s Institute for
Freedom of the Press, Women’s Sports Foun-
dation, Young Democrats of America Dis-
ability Issues Caucus.
ATTORNEYS

Susan Barnhill, Sacramento, CA;
Margarette Berg Cashin, Staten Island, NY;
Richard Chudner, Cleveland, OH; Kathryn
Engdahl, Minneapolis, MN; Frederick Ford,
West Palm Beach, FL; Nancy Grim, Kent,
OH; Caryn Groedel, Cleveland, OH; Harriet
McBryde Johnson, Charleston, SC; Theodore
Meckler, city and state unknown; Dahlia
Rudasky, Boston, MA.

Also signed by: Ellen Messing; James
Weliky; Jeremy Cattani; Shawn Scharf,
Youngstown, OH; Judity Schermer, Min-
neapolis, MN; David Steiner, Cleveland, OH;
Richard Treanor, Washington, DC; Brian
Williams, Akron, OH; Jeffrey Neil Young,
Topsham, ME.

PROFESSORS

Douglas Laycock, University of Texas at
Austin School of Law, Austin, TX; American
Law Teachers, signed by Michael Rooke-Ley,
Emeritus Professor of Law and Paula John-
son, Professor of Law; Rebecca Zietlow, Uni-
versity of Toledo College of Law.

CITIZEN GROUPS

Concerned Citizens of Ohio letter signed
by: Tim Harrington, Director and Sue
Hetrick, Ability Center for Greater Toledo;
Roy Poston, Director, Access Center for
Independent Living (Dayton); Patrick Shep-
herd, President, Cleveland Stonewall Demo-
crats; Bev Rackett, Director, Mid-Ohio
Board for an Independent Living Environ-
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ment; Joan Kazan, Immediate Past Presi-
dent, National Council of Jewish Women,
Cincinnati Section; Susan Levine, President,
National Council of Jewish Women, Cleve-
land Section; Cathy Stone, President, Na-
tional Council of Jewish Women, Columbus
Section; William Burga, President, Ohio
AFL-CIO; Ronald Malone, Director, Ohio
AFSCME United; Sandy Buchanan, Ohio Cit-
izen Action; Fred Gittes, Ohio Employment
Lawyers Association; Diane Doge, Ohio Na-
tional Organization for Women; William
Olubodun, Ohio Statewide Independent Liv-
ing Council; Jonathan Varner, President,
Ohio Young Democrats; Belinda Spinosi, Di-
rector, Southeastern Ohio Center for Inde-
pendent Living; NARAL Ohio letter signed
by 279 individuals.
LEADERSHIP CONFERENCE ON CIVIL
RIGHTS, ALLIANCE FOR JUSTICE,
Washington, DC, April 28, 2003.

Hon. BILL FRIST,

Majority Leader, U.S. Senate, Washington, DC.
Hon. Tom DASCHLE,

Minority Leader, U.S. Senate, Washington, DC.

DEAR SENATORS FRIST AND DASCHLE: We,
the undersigned civil rights, women’s rights,
labor, and human rights organizations, to-
gether representing millions of Americans
across the United States, write to express
our opposition to the confirmation of Jeffrey
Sutton to the United States Court of Appeals
for the Sixth Circuit. Mr. Sutton’s record as
a lawyer and advocate reveals him to be an
extremely ideological and conservative ac-
tivist with a particularly troubling record in
many areas important to our communities.

We have serious concerns about Mr.
Sutton’s legal philosophy in a number of
areas, particularly his views on Congress’ au-
thority to enact laws protecting civil and
other individual rights. Mr. Sutton has be-
come, over the last several years, a leading
activist in the so-called ‘“‘states’ rights”
movement. In fact, he has personally argued
key Supreme Court cases that, by narrow 5-
4 majorities, have undermined Congress’
ability to protect Americans against dis-
crimination based on race, age, gender, dis-
ability, and religion. Mr. Sutton’s arguments
in several of these cases sought to restrict
civil rights and environmental protections
even more severely than has the Supreme
Court. Also, Mr. Sutton was not just making
a strong case on behalf of his client; he ac-
tively sought out these cases in order to ex-
pand states’ rights doctrines. As he told the
Legal Times, ‘I love these issues. | really be-
lieve in this federalism stuff.”

Mr. Sutton’s work on behalf of limiting
Congress’ power to enact protective legisla-
tion has had a devastating impact on the
rights of individuals with disabilities. Over
the past several years, Mr. Sutton has been
involved in an effort to challenge and weak-
en the Americans with Disabilities Act
(ADA), a popular and important bill enacted
by a bipartisan Congress and signed into law
by President George H.W. Bush. Mr. Sutton
represented the University of Alabama in the
case of University of Alabama v. Garrett, 531
U.S. 456 (2001), in which the Court ruled 5-4
that it was unconstitutional for the ADA to
permit state employees to bring lawsuits for
damages to protect their rights against dis-
crimination. In fact, Mr. Sutton’s arguments
went even further than the Court’s decision.
During oral argument, Mr. Sutton told the
Court that the ADA was ‘‘not needed.”” In an-
other case, Olmstead v. L.C., 527 U.S. 581
(1999), Mr. Sutton argued that it should not
be a violation of the ADA to force persons
with mental disabilities to remain institu-
tionalized without proper justification, de-
spite clear congressional findings to the con-
trary. In a third case, Pennsylvania Depart-
ment of Corrections v. Yeskey, 524 U.S. 206
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(1998), Mr. Sutton filed an amicus brief argu-
ing that the ADA does not apply at all to
state prison systems. The Supreme Court re-
jected Mr. Sutton’s arguments in Olmstead
and Yeskey, which would have further weak-
ened the ADA had they been accepted.

Mr. Sutton has also argued for a narrow
view of Congress’ ability to protect the envi-
ronment or to provide a means for individ-
uals to vindicate their rights. In Alexander
v. Sandoval, 532 U.S. 275 (2001), he argued
against allowing private individuals to sue
to enforce the disparate impact regulations
of Title VI of the 1964 Civil rights Act, which
prohibits discrimination based on race,
color, or national origin, by recipients of fed-
eral financial assistance. He has also argued
for severe limits on the ability of state em-
ployees who are victims of age discrimina-
tion to recover damages, against increased
protection for religious freedom from en-
croachment by states, and against a federal
remedy for victims of sexual assault and vio-
lence, positions adopted by the 5-4 Supreme
Court majority. He also argued that Con-
gress did not have the Constitutional author-
ity to enact legislation protecting environ-
mentally sensitive wetlands from harmful
dumping.

In addition, Mr. Sutton has advocated for
other specific steps by the courts to limit
federal civil rights protections. In an article
for the Federalist Society, Mr. Sutton
praised a concurring opinion by Justices
Thomas and Scalia in Holder v. Hall, 512 U.S.
874 (1994), which would have severely re-
stricted the application of Section 2 of the
Voting Rights Act (prohibiting state and
local conduct that has a racially discrimina-
tory purpose or effect), and would have re-
quired overturning or reconsidering at least
twenty-eight previous Supreme Court voting
rights decisions. Mr. Sutton has even sug-
gested that the Thomas-Scalia concurrence
provided a blueprint for broadly reconsid-
ering and overturning court decisions that
right-wing advocates do not like in civil
rights and other areas.

In sum, based on his record as a lawyer and
legal advocate, it is clear that Mr. Sutton’s
legal philosophy is focused on limiting Con-
gress’ historic role in protecting the civil
and constitutional rights of all Americans.
Jeffrey Sutton’s advocacy on many issues
important to our communities, such as the
reach of federal civil rights and environ-
mental statutes, federalism, the right to
vote, and the ability of individuals to vindi-
cate their rights, reflect views that are out-
side the mainstream of judicial thought.

Therefore, given Mr. Sutton’s record of
hostility to important civil rights and equal
opportunity principles, we urge the Senate
to reject his nomination to the U.S. Court of
Appeals for the Sixth Circuit.

Sincerely,
WADE HENDERSON,
Leadership Conference on Civil Rights.
NAN ARON,
Alliance for Justice.
APRIL 28, 2003.
Hon. WILLIAM H. FRIST,
U.S. Senate,
Russell Senate Office Building,
Washington, DC.
Hon. THOMAS DASCHLE,
U.S. Senate,
Hart Senate Office Building,
Washington, DC.

DEAR SENATORS FRIST AND DASCHLE: We,
the undersigned women’s rights organiza-
tions, write to express our strong opposition
to the nomination of Jeffrey Sutton to the
United States Court of Appeals for the Sixth
Circuit. Jeffrey Sutton is an experienced Su-
preme Court litigator who has gained promi-
nence because of his staunch advocacy in
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favor of states’ rights and elevating state
sovereignty over Congress’ power to protect
civil rights. As organizations dedicated to
the advancement of women, we are ex-
tremely concerned about the growing resur-
gence of states’ rights, particularly as a tool
to undermine rights essential to women’s
progress. Jeffrey Sutton is not merely a pro-
ponent of state’s rights—he has been the
principal architect of an effort to curtail
Congress’ efforts to protect against discrimi-
nation and ensure equal opportunity. Indeed,
his persistent, single-minded advocacy is re-
flected not only in his case participation, but
also in his speeches and writings. His con-
firmation to a lifetime position on the fed-
eral bench threatens to dismantle the impor-
tant gains that have been critical to wom-
en’s success and we urge you to reject his
nomination.

Jeffrey Sutton has argued before the Su-
preme Court in a number of seminal civil
rights cases that have weakened the ability
of Congress to protect women’s rights. For
example:

Mr. Sutton represented Alabama as amicus
curiae in United States v. Morrison, 529 U.S.
598 (2000), and argued successfully that the
civil rights remedy of the Violence Against
Women Act (VAWA) was unconstitutional.
Congress passed VAWA after hearing wide-
ranging testimony that states were not ade-
quately protecting women from violence mo-
tivated by gender. Despite substantial evi-
dence gathered by Congress and the views of
attorneys general from 36 states, Sutton
argue that ‘“there has been no tenable show-
ing that the [s]tates have violated the Four-
teenth Amendment through their regulation
of gender-based violence.” He not only vol-
unteered to write this brief, but also wrote
two subsequent articles for the Federalist
Society which supported the Court’s decision
and its rationale.

Mr. Sutton played a significant role in
weakening the Civil Rights Act of 1964, argu-
ing in Alexander v. Sandoval, 532 U.S. 275
(2001), that citizens could not sue under Title
VI to challenge federally funded programs
that had the effect of discriminating on the
basis of race, color, or national origin. This
case has had a serious impact not only on
Title VI cases, but also on the implementa-
tion of Title IX, which prohibits gender dis-
crimination in federally funded education
programs or activities. Because Title IX was
modeled on Title VI, many courts have ap-
plied principles established under Title VI to
Title IX cases. Already, at least four courts
have found that Title IX retaliation claims
were not actionable in the wake of the
Sandoval decision. While further action in
these cases is possible, these decisions illus-
trate the potential harm posed by Sandoval
in cases challenging gender discrimination
in education.

Mr. Sutton represented the state of Ala-
bama in Board of Trustees of the University
of Alabama v. Garrett, 531 U.S. 356 (2001), ad-
vancing a state’s rights argument that ulti-
mately led the Supreme Court to dismiss the
claim of a woman who was fired because she
had breast cancer and to further undermine
the Americans with Disabilities Act. Despite
evidence that Congress had mounted to show
that states had a history of discrimination
in their treatment of citizens with disabil-
ities, Sutton argued to the contrary, and
urged the Court to find that Congress had ex-
ceeded its power under the Fourteenth
Amendment. These same legal arguments
are now being used to challenge the Family
and Medical Leave Act, another law that is
critical to the ability of women and men to
balance their work and family responsibil-
ities.

Mr. Sutton’s unyielding and extreme views
on federalism and civil rights would restrict
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Congress’ power to pass civil rights laws and
the abilities of individuals to seek redress
for violations of those rights, as well as in-
hibit access to courts for people challenging
illegal acts by their state governments.
These views are contrary to the balanced ap-
proach we believe is necessary for a federal
appeals court judge.

Because we believe Mr. Sutton’s confirma-
tion would accelerate the rollback of essen-
tial civil rights laws and undermine impor-
tant gains for women, we urge you to oppose
his nomination.

Sincerely,

American  Association of
Women.

Business and Professional Women/USA.

Center for Women Policy Studies.

Choice USA.

Coalition of Labor Union Women.

Equity in Education and Employment.

Feminist Majority.

Gender Watchers.

Ms. Foundation for Women.

National Council of Jewish Women.

National Network to End Domestic Vio-
lence.

National Organization for Women.

NOW Legal Defense and Education Fund.

National Partnership for Women & Fami-
lies.

National Women’s Conference.

National Women’s Law Center.

Northwest Women’s Law Center.

Religious Coalition for Reproductive
Choice.

Wisconsin Coalition Against Sexual
sault.

Women Against Abuse, Inc.

Women’s Caucus for Political Science.

Women Employed.

Women Empowered Against Violence, Inc.

Women’s Institute for Freedom of the
Press.

Women’s Sports Foundation.

University

As-

ADA WATCH,
Washington, DC, May 14, 2001.
Hon. PATRICK LEAHY,
U.S. Senate, Washington, DC.

DEAR SENATOR LEAHY: President Bush’s
nomination of Jeffrey Sutton for federal
judgeship is of great concern to members of
the disability community and it is our hope
that you will be willing to meet with rep-
resentatives of the ADA WATCH to discuss
our opposition.

The ADA WATCH is a campaign to protect
the civil rights of people with disabilities.
This includes an informational network de-
signed to alert and activate the grassroots to
respond to threats to the ADA from Con-
gress, the Administration, and the courts.
Our 100+ member organizations include:
ADAPT, National Council on Independent
Living, American Association of People with
Disabilities, Consortium for Citizens with
Disabilities, Paralyzed Veterans of America,
and the National Association of Protection
and Advocacy Systems. While the ADA
WATCH does not speak for any of these indi-
vidual organizations, we are currently mak-
ing the judicial nomination of Jeffrey Sut-
ton a top priority and a great majority of
our partners are united in opposing this
nomination in light of Mr. Sutton’s out-
spoken disregard for the civil rights of peo-
ple with disabilities. The nomination of a
lawyer who has enthusiastically argued
against the constitutionality of the ADA is
hardly consistent with the Bush Administra-
tion’s stated support of the ADA and the leg-
acy of the man who signed the ADA into law,
President George H.W. Bush.

Mr. Sutton has made it clear that he is not
supportive of the rights granted to people
with disabilities by Congress through the
passage of the ADA. Despite extensive docu-
mentation of state government discrimina-
tion against people with disabilities, Mr.
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Sutton enthusiastically supported the posi-
tion that Congress did not have the author-
ity to create the important civil rights pro-
tections afforded by the ADA. Mr. Sutton
told the Supreme Court last fall when he ar-
gued the Garrett case for Alabama that the
ADA ‘‘exaggerated discrimination problems
by states.”” He told the court that the ADA
was ‘‘not needed” and used similar argu-
ments to weaken civil rights laws in the
Kimel and Sandoval cases. His belief that
laws of the various states provide adequate
protections ignores the hundreds of pages of
testimony before Congress that detailed the
discrimination faced by people with disabil-
ities across the country at the hands of state
government agencies.

Please understand the ADA WATCH’s re-
spectful opposition to this nomination and
our concern that the nomination of Mr. Sut-
ton represents a serious threat to the civil
rights of people with disabilities.

Sincerely,
JiMm WARD.

The PRESIDING OFFICER. The time
of the Senator has expired.

Who vyields time? The Senator from
Utah.

Mr. HATCH. Mr. President, | will
only take a few minutes and then I in-
tend to yield back the remainder of our
time, as long as no one else wants to
speak.

| appreciate the distinguished Sen-
ator from lowa. | would have yielded
time to him, had he needed time, with-
out the extra 10 minutes that were
asked for.

It seems to me the arguments on the
other side come down to this. Mr. Sut-
ton is outside the mainstream of Amer-
ican jurisprudence, that he advocated
cases that literally the Supreme Court
agreed with, that they disagree with,
maybe | disagree with, but the Su-
preme Court did decide in at least two
of those cases, nine to zip, in favor of
Mr. Sutton’s position. That is basically
what it seems to come down to.

The fact is, Mr. Sutton, as an advo-
cate, has an obligation to argue the
best he can for his clients. He did that,
winning 9 of the 12 cases that he had
before the Supreme Court, and a num-
ber of them unanimously—that they
have been complaining about. In the
Garrett case, he got five Justices on
the Supreme Court, a clear majority,
to go along with his particular posi-
tion.

I have read the letter from some of
my colleagues on the Judiciary Com-
mittee that indicated he has never ad-
vocated for a civil rights position. That
is pure bunk, and | have made that
case here today.

What is behind this type of treat-
ment of an excellent nominee such as
Jeffrey Sutton? | can understand the
distinguished Senator from lowa who is
a very strong advocate for persons with
disabilities, as am |, who may not have
read the full judicial record and who
may not, as a nonlawyer, fully appre-
ciate the role of an advocate. But it is
very difficult for me to understand how
members of the Judiciary Committee
who are advocates themselves, who
hold their attorney’s licenses in good
esteem, can make some of the argu-
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ments they have made, and especially
in the letter they distributed to all
Senators.

The record flies in the face of those
allegations. The fact is, | believe Jef-
frey Sutton will be one of the most sen-
sitive people towards persons with dis-
abilities because he comes from that
mindset. His father ran a school for
persons with disabilities, kids who suf-
fered from cerebral palsy. He worked
for his father. He has argued for per-
sons with disabilities and he has ar-
gued in cases where the Court decided
against the Americans with Disabil-
ities Act. But the Court made that de-
cision.

Is the Court outside the mainstream
of American juris prudence? | am sure
each of us in this body can find a case
or two in which we disagree with the
Supreme Court. | can find a lot of cases
with which | disagree. But their pro-
nouncements happen to be the law and
that has been the law ever since
Marbury v. Madison.

All | can say is that here is a person
who is respected by his peers, who re-
ceives the highest rating from the
American Bar Association—not a con-
servative organization, something that
has been called the gold standard by
my colleagues on the other side—who
has eminent experience before the U.S.
Supreme Court and other appellate
bodies in this country, one of the pre-
mier appellate lawyers in the country,
even though he is only 45 years of age,
who has had extensive experience as an
advocate for a wide variety of diverse
people, who appeared before the com-
mittee and everybody on the com-
mittee, even those who are against him
here today, admit he is a fine person
with great ability.

But they try to smear the Federalist
Society by saying these are Federalist
Society nominees. That is a joke. The
Federalist Society puts on the best
seminars of any legal society in Amer-
ica today, and those seminars are al-
ways balanced with the left and the
right. They give the left every chance
to explain their position and give the
right every chance to explain their po-
sition. That is precisely what a good
legal society should do. They do not
take advocacy positions but they do
try to get people to think about the
law.

I get a little tired of having the Fed-
eralist Society run down when some of
the most eminent people in society are
members of the Federalist Society,
which is basically a debating society
considering the various aspects of the
law and making sure both sides are
heard. That is pretty hard to beat.

I hope I am wrong, that the real rea-
sons against Mr. Sutton is, No. 1, he is
so good; No. 2, he has a chance of being
on the Supreme Court someday and
why not damage him now so he can’t
be there; No. 3, he might be pro-life, al-
though | personally don’t know what
he is with regard to that issue. Those
seem to be the major issues.

The fact is, he has the highest rating
he can possibly have from the Amer-
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ican Bar Association. He is an excel-
lent lawyer. He is an excellent advo-
cate. He is a person whom | believe will
do justice on the courts. By all meas-
urement by any fair person, any stu-
dent of the law, you would have to con-
clude that this man not only is within
the mainstream of American juris pru-
dence, but he is one of the leaders in
the mainstream of American juris pru-
dence.

For the life of me, | don’t understand
why anybody would vote against Jef-
frey Sutton. The mere fact that he may
have represented some clients who
they don’t like, they on the other side,
that is not a good enough argument. In
fact, it is laughable. Good lawyers rep-
resent their clients.

In the Garrett case, contrary to what
has been argued, he didn’t ask for that
case. He was called by the attorney
general of the State involved and asked
if he would be willing to represent
them, if | recall correctly.

So the arguments that have been
made—I haven’t heard one meritorious
argument on this whole debate. If you
look at the record, there is every meri-
torious argument as to why those who
really understand the law, those who
really are fair about this process,
would vote for Jeffrey Sutton.

Mr. President, if there is no one else
who wants to speak, then | yield the
remainder of my time.

Mr. President, | ask for the yeas and
nays.

The PRESIDING OFFICER (Mr. SEs-
SIONS). Is there a sufficient second?

There is a sufficient second.

The question is, Will the Senate ad-
vise and consent to the nomination of
Jeffrey S. Sutton, of Ohio, to be United
States Circuit Judge for the Sixth Cir-
cuit?

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. McCONNELL. 1
the Senator from Kansas (Mr.
ERTS) is necessarily absent.

Mr. REID. | announce that the Sen-
ator from Florida (Mr. GRAHAM), the
Senator from Massachusetts (Mr.
KERRY), the Senator from Connecticut
(Mr. LIEBERMAN), the Senator from Ar-
kansas (Mrs. LINCOLN), the Senator
from Georgia (Mr. MILLER), and the
Senator from Maryland (Mr. SARBANES)
are necessarily absent.

I further announce that, if present
and voting, the Senator from Maine
(Mr. KERRY) and the Senator from Ari-
zona (Mrs. LINCOLN) would each vote
“‘no’’.

The result was announced—yeas 52,
nays 41, as follows:

[Rollcall Vote No. 135 Ex.]

announce that
RoB-

YEAS—52
Alexander Chafee Dole
Allard Chambliss Domenici
Allen Cochran Ensign
Bennett Coleman Enzi
Bond Collins Feinstein
Brownback Cornyn Fitzgerald
Bunning Craig Frist
Burns Crapo Graham (SC)
Campbell DeWine Grassley



S5458

Gregg McConnell Specter
Hagel Murkowski Stevens
Hatch Nelson (NE) Sununu
Hutchison Nickles Talent
Inhofe Santorum Thomas
Kyl Sessions Voinovich
Lott Shelby Warner
Lugar Smith
McCain Snowe
NAYS—41

Akaka Dayton Lautenberg
Baucus Dodd Leahy
Bayh Dorgan Levin
Biden Durbin Mikulski
Bingaman Edwards Murray
Boxer Feingold Nelson (FL)
Breaux Harkin Pryor
Byrd Hollings Reed
Cantwell Inouye Reid
Carper Jeffords Rockefeller
Clinton Johnson
Conrad Kennedy Schumer
Corzine Kohl Stabenow
Daschle Landrieu Wyden

NOT VOTING—7
Graham (FL) Lincoln Sarbanes
Kerry Miller
Lieberman Roberts

The nomination was confirmed.

® Mrs. LINCOLN. Mr. President, due to
an electronic failure, | was absent dur-
ing the vote on the confirmation of Jef-
frey Sutton to be a United States Cir-
cuit Judge for the Sixth Circuit Court
of Appeals. Had | been present, | would
have voted ‘“no’” on his confirmation.
After reviewing Mr. Sutton’s record, |
was not confident he could fulfill his
obligation as a Federal appellate court
judge to follow established precedent,
interpret the law and Constitution fair-
ly, and treat all litigants before him
without favor or bias. In my esti-
mation, Mr. Sutton’s proactive and
consistent advocacy to limit Federal
civil rights protections is incompatible
with the temperament and detachment
I look for in nominees being considered
for a lifetime appointment.e

————
RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m. having passed, the Senate will
stand in recess until the hour of 2:15
p.m.

Thereupon, the Senate, at 12:43 p.m.,
recessed until 2:16 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. VOINOVICH).

Mr. REED. | suggest the absence of a
quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, | ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

NOMINATION OF PRISCILLA OWEN
TO BE UNITED STATES CIRCUIT
JUDGE FOR THE FIFTH CIRCUIT

Mr. HATCH. Mr. President, | ask
unanimous consent the Senate now re-
sume consideration of the nomination
of Priscilla Owen to be United States
Circuit Judge for the Fifth Circuit.

The
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The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The assistant legislative clerk read
the nomination of Priscilla Richmond
Owen, of Texas, to be United States
Circuit Judge for the Fifth Circuit.

The PRESIDING OFFICER. Without
objection, the Senator will proceed.

Mr. HATCH. Mr. President, I am
pleased today to voice my strong sup-
port for the confirmation of Justice
Priscilla Owen to the Fifth Circuit
Court of Appeals. Justice Owen’s nomi-
nation has been pending now for nearly
2 years—720 days in total, so | hope we
can vote on it soon. Justice Owen is
among the longest pending judicial
nominees selected by President Bush.
She was first nominated on May 9, 2001,
so it is natural that we should move
forward at this time.

I should say at the outset that | truly
hope the news reports are inaccurate
about another move by the other side
to filibuster a well-qualified nominee
and deny a vote by the full Senate. We
know the usual liberal interest groups
are crying for a filibuster, but we
ought to do what the American people
have sent us here to do, and vote.

I expressed a similar hope when
Miguel Estrada’s nomination reached
the floor on February 5. Yet here we
are 3 months and 4 cloture votes later
and still he has not been allowed a
vote.

We have 200 years of precedent for
providing an up-or-down vote on judi-
cial nominees and we should follow
that.

If certain Senators do not like Pris-
cilla Owen or Miguel Estrada, they
ought to vote no. That is their right.
But they ought to vote.

I fully support an open debate on
Justice Owen’s nomination. And we
have had a number of debates already.
I do not, however, support any fili-
buster on a circuit court nominee, or
any judge for that matter, or, frankly,
anybody on the Executive Calendar. |
think in the past some of us voted
against cloture on Executive Calendar
nominees without realizing how impor-
tant it is to not filibuster the Presi-
dent’s nominees, whoever the President
might be. | believe we have made those
mistakes. And | believe | probably
have. It is the wrong thing. But nobody
has ever filibustered a circuit court of
appeals nominee until Miguel Estrada.
If they filibuster Priscilla Owen, that
means two in 1 year in a procedure
that has never before been used.

I fully support an open debate on
Justice Owen’s nomination. Like | say,
we should not suffer through another
filibuster. My colleagues on the other
side of the aisle have already set a ter-
rible partisan precedent in filibus-
tering for the first time in history a
circuit court nominee, Miguel Estrada.
A simultaneous filibuster of two nomi-
nees would not only be unpredecented,
but | think it would damage all three
institutions even more. Let us have a
full and open debate and then leave it
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up to each Senator to decide for him-

self or herself by holding a simple up-

or-down vote.

Let me now explain why | intend to
vote yes on Justice Owen’s nomination.

Justice Owen is a terrific selection
for the Fifth Circuit Court of Appeals.
She has the intelligence, the education,
the experience, and the integrity we
look for in a federal judge. A native of
Texas, Justice Owen attended Baylor
University and Baylor University
School of Law. She graduated cum
laude from both institutions and served
as a member of Baylor’s law review. In
addition, she finished third in her law
school class, which means that she is
worthy of the appointment, something
most lawyers can never dream about.

Justice Owen went on to earn the
highest score on the Texas bar exam
and thereafter accepted a position at
the nationally ranked Houston law
firm of Andrews & Kurth. She worked
for the next 17 years as a commercial
litigator with the firm, specializing in
oil and gas matters and doing some
work in securities and railroad issues.

Justice Owen has the full support of
Senators HUTCHISON and CORNYN—both
Senators from Texas—who know her
well. Senator CORNYN has spoken in
committee and on the Senate floor
about his time working as a fellow Jus-
tice to Justice Owen on the Texas Su-
preme Court. Senator CORNYN has spo-
ken to the criticism of Justice Owen’s
work on the bench and has made a
strong case for Justice Owen’s con-
firmation. I would commend Senator
CORNYN’s remarks regarding Justice
Owen as worthy of the special atten-
tion of all my fellow Senators. Senator
CORNYN’s responses to criticisms of
Justice Owen’s judicial record are espe-
cially enlightening.

Former Texas Supreme Court Jus-
tices John L. Hill, Jack Hightower, and
Raul Gonzalez—each of them a com-
mitted Democrat—also endorse Justice
Owen. In particular, they note her im-
partiality and restraint on the bench.
A group of 15 former Presidents of the
Texas State Bar supports Justice
Owen. This is no partisan group. They
write: ““Although we profess different
party affiliations and span the spec-
trum of views of legal and policy
issues, we stand united in affirming
that Justice Owen is a truly unique and
outstanding candidate for appointment
to the Fifth Circuit.”

| ask unanimous consent that a copy
of this letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

HUGHES LUCE LLP,
Dallas, TX, July 15, 2002.

Hon. PATRICK LEAHY,

Chairman, Committee on the Judiciary, 224 Rus-
sell Senate Office Building, Washington,
DC.

DEAR CHAIRMAN LEAHY: As past presidents
of the State Bar of Texas. we join in this let-
ter to strongly recommend an affirmative
vote by the Judiciary Committee and con-
firmation by the full Senate for Justice Pris-
cilla Owen, nominee to the United States
Court of Appeals for the Fifth Circuit.
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Although we profess different party, affili-
ations and span the spectrum of views of
legal and policy issues, we stand united in af-
firming that Justice Owen is a truly unique
and outstanding candidate for appointment
to the Fifth Circuit. Based on her superb in-
tegrity, competence and judicial tempera-
ment, Justice Owen earned her Well Quali-
fied rating unanimously from the American
Bar Association Standing Committee on the
Federal Judiciary—the highest rating pos-
sible. A fair and bipartisan review of Justice
Owen’s qualifications by the Judiciary Com-
mittee certainly would reach the same con-
clusion.

Justice Owen’s stellar academic achieve-
ments include graduating cum laude from
both Baylor University and Baylor Law
School, thereafter earning the highest score
in the Texas Bar Exam in November 1977.
Her career accomplishments are also re-
markable. Prior to her election to the Su-
preme Court of Texas in 1994, for 17 years she
practiced law specializing in commercial
litigation in both the federal and state
courts. Since January 1995, Justice Owen has
delivered exemplary service on the Texas Su-
preme Court, as reflected by her receiving
endorsements from every major newspaper in
Texas during her successful re-election bid in
2000.

The status of our profession in Texas has
been significantly enhanced by Justice
Owen’s advocacy of pro bono service and
leadership for the membership of the State
Bar of Texas. Justice Owen has served on
committees regarding legal services to the
poor and diligently worked with others to
obtain legislation that provides substantial
resources for those delivering legal services
to the poor.

Justice Owen also has been a long-time ad-
vocate for an updated and reformed system
of judicial selection in Texas. Seeking to re-
move any perception of a threat to judicial
impartiality, Justice Owen has encouraged
the reform debate and suggested positive
changes that would enhance and improve our
state judicial branch of government.

While the Fifth Circuit has one of the high-
est per judge caseloads of any circuit in the
country, there are presently two vacancies
on the Fifth Circuit bench. Both vacancies
have been declared “‘judicial emergencies’
by the Administrative Office of the U.S.
Courts. Justice Owen’s service on the Fifth
Circuit is critically important to the admin-
istration of justice.

Given her extraordinary legal skills and
record of service in Texas, Justice Owen de-
serves prompt and favorable consideration
by the Judiciary Committee. We thank you
and look forward to Justice Owen’s swift ap-
proval.

Sincerely,
DARRELL E. JORDAN.

On behalf of former Presidents of the State
Bar of Texas: Blake Tartt; James B. Sales;
Hon. Tom B. Ramey, Jr.; Lonny D. Morrison;
Charles R. Dunn; Richard Pena; Charles L.
Smith; Jim D. Bowmer; Travis D. Shelton;
M. Colleen McHugh; Lynne Liberaito; Gibson
Gayle, Jr.; David J. Beck; Cullen Smith.

Mr. HATCH. Mr. President, Justice
Owen is recognized for her services for
the poor and for her work on gender
and family law issues. Justice Owen
has taken a genuine interest in improv-
ing access to justice for the poor. She
successfully fought with others for
more funding for legal aid services for
the indigent. Hector De Leon, former
president of Legal Aid of Central
Texas, has written: ‘““Justice Owen has
an understanding of and a commitment
to the availability of legal services to
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those who are disadvantaged and un-
able to pay for such legal services. It is
that type of insight and empathy that
Justice Owen will bring to the Fifth
Circuit.”

I ask unanimous consent that a copy
of this letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DE LEON, BOGGINS & ICENOGLE,
Austin, TX, June 26, 2002.
Hon. PATRICK LEAHY,
Chairman, Committee on the Judiciary, U.S.
Senate, Russell Senate Office Building, DC.

DEAR SENATOR LEAHY: This correspondence
is sent to you in support of the nomination
by President Bush of Texas Supreme Court
Justice Priscilla Owen for a seat on the U.S.
Court of Appeals for the Fifth Circuit.

As the immediate past President of Legal
Aid of Central Texas, it is of particular sig-
nificance to me that Justice Owen has served
as the liaison from the Texas Supreme Court
to statewide committees regarding legal
services to the poor and pro bono legal serv-
ices. Undoubtedly, Justice Owen has an un-
derstanding of and a commitment to the
availability of legal services to those who
are disadvantaged and unable to pay for such
legal services. It is that type of insight and
empathy that Justice Owen will bring to the
Fifth Circuit.

Additionally, Justice Owen played a major
role in organizing a group known as Family
Law 2000 which seeks to educate parents
about the effect the dissolution of a mar-
riage can have on their children. Family Law
2000 seeks to lessen the adversarial nature of
legal proceedings surrounding marriage dis-
solution. The Fifth Circuit would be well
served by having someone with a background
in family law serving on the bench.

Justice Owen has also found time to in-
volve herself in community service. Cur-
rently Justice Owen serves on the Board of
Texas Hearing and Service Dogs. Justice
Owen also teaches Sunday School at her
Church, St. Barnabas Episcopal Mission in
Austin, Texas. In addition to teaching Sun-
day School Justice Owen serves as head of
the altar guild.

Justice Owen is recognized as a well round-
ed legal scholar. She is a member of the
American Law Institute, the American Judi-
cature Society, The American Bar Associa-
tion, and a Fellow of the American and
Houston Bar Foundations. Her stature as a
member of the Texas Supreme Court was rec-
ognized in 2000 when every major newspaper
in Texas endorsed Justice Owen in her bid
for re-election to the Texas Supreme Court.

It has my privilege to have been personally
acquainted with various members of the U.S.
Court of Appeals for the Fifth Circuit. The
late Justice Jerry Williams was my adminis-
trative law professor in law school and later
became a personal friend. Justice Reavley
has been a friend over the years. Justice
Johnson is also a friend. In my opinion, Jus-
tice Owen will bring to the Fifth Circuit the
same intellectual ability and integrity that
those gentlemen brought to the Court.

| earnestly solicit your favorable vote on
the nomination of Justice Priscilla Owen for
a seat on the U.S. Court of Appeals for the
Fifth Circuit.

Thank you for your attention to this cor-
respondence.

Very truly yours,
HECTOR DE LEON.

Mr. HATCH. Mr. President, Justice
Owen is committed to opening opportu-
nities to women in the legal profession.
She has been a member of the Texas
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Supreme Court Gender Neutral Task
Force, and she served as one of the edi-
tors of the Gender Neutral Handbook, a
guide for all Texas lawyers and judges
on the issue of recognizing and com-
bating gender bias in the legal field. In-
credibly, this is the same woman the
usual interest groups mischaracterize
as ‘‘anti-woman.”’

Justice Owen’s confirmation is
backed by Texas lawyers such as E.
Thomas Bishop, president of the Texas
Association of Defense Counsel, and
William B. Emmons, a Texas trial at-
torney and a Democrat who says that
Justice Owen “‘will serve [the Fifth Cir-
cuit] and the United States exception-
ally well.”

You can see the type of bipartisan
support Justice Priscilla Owen enjoys.

Justice Owen has served on the Texas
Supreme Court since 1994, winning re-
election to another 6-year term in the
year 2000. She had bipartisan support,
earning the endorsement of all major
Texas newspapers and the endorsement
of the Texas voters—84 percent of the
electorate to be exact.

This kind of support—running across
the board and across party lines—
leaves no doubt that Justice Owen is a
fair-minded, mainstream jurist.

The fact that Justice Owen earned an
ABA rating of unanimous well quali-
fied, the gold standard of many of my
colleagues on the other side when eval-
uating judicial nominees, is further
evidence of Justice Owen’s fitness to
serve on the Fifth Circuit Court of Ap-
peals.

This well qualified rating means that
Justice Owen is at the top of the legal
profession in her legal community;
that she has outstanding legal ability,
breadth of experience, and the highest
reputation for integrity; and that she
has demonstrated, or exhibited the ca-
pacity for, judicial temperament.

This ranking comes only after care-
ful investigation and consideration.
There is close examination of the
nominee’s legal writing—whether judi-
cial opinions, law review articles, or
other scholarship. Lawyers in private
practice and in the public sector are
interviewed and provide their candid
assessment of the nominee. Those
interviewed may be law school profes-
sors, lawyers working for public inter-
est services, members of bar associa-
tions and legal organizations, and com-
munity leaders. Men and women of all
backgrounds are invited by the ABA to
assess the nominee’s fitness for judicial
service. All of this investigation is
done to provide a full picture of the
nominee’s qualifications for the federal
judiciary.

Justice Priscilla Owen will be a great
asset to the Fifth Circuit. One can
nitpick at her record, as many have
done, and will no doubt continue to do,
but when we lay out her full record and
look at it with a sense of balance, we
see a judge who honors the law and
lives up to her judicial oath.

I express my hope, once again, that
we will commit to hold a debate and
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then vote on Justice Owen’s confirma-
tion. This will allow each Senator to
decide the merits of her record for him-
self or herself and allow the entire Sen-
ate to fulfill its constitutional duty.

I, for one, hope we are not set up for
another filibuster—another first time
in history. | hope that will not be the
case, but if it is, | hope we can face it
head on. Ultimately, | hope we can
somehow or other pull out the stops
and get a vote for Justice Owen up and
down. Those who do not agree with her
can vote against her; and those who do,
can vote for her.

This is an excellent woman, one of
the best nominees | have seen in my
whole 27 years on the Senate Judiciary
Committee. | do not think you can find
better people than Justice Owen. | per-
sonally believe she is a person of great
capacity, and | think her record proves
that.

Mr. President, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, the Demo-
cratic leader is on his way to the floor
and wants to be the first speaker on
this matter on our side. We wish that
he be the first speaker. In light of that,
| suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DASCHLE. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNANIMOUS CONSENT REQUEST—EXECUTIVE

CALENDAR

Mr. DASCHLE. Mr. President, | note
we are now debating the Owen nomina-
tion. This morning we had a debate, as
we have had over the last several days,
on the Sutton nomination. There were
those who supported Mr. Sutton. Many
of us opposed him, we think for good
reason. But there ought to be a rec-
ognition that, as we consider all of
those nominees who come before the
Judiciary Committee, there are those,
of course, that will divide us but there
are many that ought to unify us, that
ought to bring us together in recogni-
tion of the importance of the record
that has already been made with re-
gard to judges these past 2% years
since this administration has come to
office.

In that time, the Senate has now
confirmed 119 circuit and district
judges. I am told that is a record in
that period of time, that we have never
confirmed that many judges over that
period of time. But whether it is a
record or not, arguably there are other
times when we have been virtually as
productive.

We have only opposed two of those
nominations. Judge Priscilla Owen was
opposed before, and is opposed now.
Judge Pickering, of course, in the com-
mittee was defeated 2 years ago. The
only other nomination to come to the
floor, as | said—the second one—is

The
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Judge Estrada, and that has to do with
his lack of cooperation and his unwill-
ingness to bring forward the documents
that we think ought to be required if
we are going to make a collective and
a thoughtful judgment about his quali-
fications.

There are others who have been con-
sidered in the committee that | have
offered to the distinguished Republican
leader, the majority leader, who could
be brought up and passed in a very
short period of time.

One of those judges is Judge Edward
Prado. Judge Prado happens to be in
the same circuit as Judge Owen. Judge
Owen is from the Fifth Circuit. So is
Judge Prado. Judge Prado also happens
to be Hispanic. There have been numer-
ous statements on both sides of the
aisle with regard to the importance of
Hispanic nominees, nominees of any
minority. Cases have been made for im-
proving the diversity on the courts. It
is in the interest of diversity and the
interest of moving forward on those
judges for whom there could be agree-
ment that | wanted to come to the
floor this afternoon and simply say:
Let’s take up those for which there is
overwhelming agreement. As | noted,
Judge Prado is one of those nominees.

I intend to ask unanimous consent
that we agree at least on this nominee
and many others. We may continue to
disagree on the Owen nomination, and
we will get into the reasons in the
course of the debate. But there is no
reason to hold hostage those nominees
for whom there is agreement. So |
thought it would be appropriate for us
to set aside the Owen debate for 3
hours this afternoon so that we can
take up an Hispanic nominee who en-
joys broad bipartisan support. 1 would
guess if there were a rollcall on Mr.
Prado this afternoon, it would pass, if
not unanimously, virtually unani-
mously.

We have a choice this afternoon. We
have a choice of continuing this de-
bate, this divisive debate on Priscilla
Owen, which we may be forced to expe-
rience, or we could at least take a re-
prieve from that divisive debate and
take up a qualified nominee, a Hispanic
nominee on whom there is virtually no
disagreement.

I ask unanimous consent that the
Senate now proceed to Executive Cal-
endar No. 105, the nomination of Ed-
ward C. Prado of Texas to be a U.S. Cir-
cuit Court Judge for the Fifth Circuit;
that there be 3 hours of debate on the
nomination equally divided between
the chairman and ranking member;
that at the conclusion or yielding back
of the time, the Senate vote, without
intervening action, on the confirma-
tion of the nomination; that the mo-
tion to reconsider the Senate’s action
be laid upon the table; and the Presi-
dent be immediately notified of the
Senate’s action.

The PRESIDING OFFICER.
objection?

Mr. HATCH. Reserving the right to
object, | believe the majority leader re-

Is there
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alizes there is a way of doing this and
a way not to do this. I will have to ob-
ject to the unanimous consent request
because Priscilla Owen has been nomi-
nated for the exact same court of ap-
peals as Judge Prado. We all agree
Judge Prado is an excellent candidate
and nominee, and we intend to fully
support him and to have him con-
firmed. We also know there is the mat-
ter of seniority and a number of other
matters as well.

In addition, the majority leader has
seen fit to bring the Owen nomination
to the floor, because we hope to have a
vote up or down on Priscilla Owen. We
look forward to that particular vote.
We would like to confirm her first.

I made it clear a short while ago, in
fact early in the year, that we would
try on the Judiciary Committee, to the
extent that we can, to bring people up
in chronological order. Justice Owen
has been sitting in the Judiciary Com-
mittee as a nominee on the Executive
Calendar for 2 years this May 9. So
within a week and a half, she will have
been sitting there for 2 solid years. It is
only fair to ask that her nomination be
acted upon first. We fully intend to do
that although it has no reflection at all
on Judge Prado.

I have to object at this time. We will
get to Judge Prado in due course in the
way it should be done, not by bringing
him up out of order and not by trying
to upset the motions of the majority
leader in this body. | look forward to
that. Having said all of that, | object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Democratic leader.

Mr. DASCHLE. Mr. President, let me
just say how disappointed I am at the
decision made by our Republican col-
leagues. The distinguished chair of the
Judiciary Committee made a comment
that | may have misunderstood. | think
he said there really is no difference be-
tween the Owen nomination and the
Prado nomination with regard to Sen-
ate consideration. There is a huge dif-
ference.

The Owen nomination, of course,
came before the Judiciary Committee
in the last Congress. Her nomination
was defeated in the Judiciary Com-
mittee. It is rare, almost unheard of,
for a defeated nominee to be brought
back before the committee and then
brought back before the Senate.

There is a significant difference be-
tween the Owen nomination and the
nomination of Edward Prado. Edward
Prado was before the committee and
now before the Senate in part because
of his overwhelming support on both
sides of the aisle, because he came be-
fore the committee, presented his
qualifications and, as a result of those
qualifications, was voted out unani-
mously. There is absolutely no reason
to hold Mr. Prado hostage to other con-
troversial nominees. If we wait until
we resolve the Owen nomination, Mr.
Prado will never be confirmed because
I doubt that Ms. Owen will be con-
firmed. So that is a criterion | hope
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will be reconsidered by our colleagues
on the other side.

Again, let me express my disappoint-
ment and my hope that our colleagues
will reconsider as we bring this unani-
mous consent request back to the floor
at a later date.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. | have a perfect solution
to the distinguished minority leader’s
suggestion. | would like to have Judge
Prado brought up as well. | ask unani-
mous consent that with respect to the
Owen nomination, which was reported
on March 27, there be 8 additional
hours for debate prior to the vote on
the confirmation of the nomination.

Mr. DASCHLE. Mr. President, | ob-
ject.

Mr. HATCH. Then | modify my re-
quest to allow for 10 hours.

Mr. DASCHLE. Mr. President, as |
noted before, there are many concerns.
This nominee was defeated before the
Judiciary Committee in the last Con-
gress, and for many good reasons. We
will have the debate. There is no way
that 10 hours will accommodate the de-
bate that will be required on Ms. Owen.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. | object.

Mr. HATCH. Mr. President, | think |
have the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah retains the floor, and
the Chair has heard an objection.

Mr. HATCH. | yield to the Senator
from Nevada without losing my right
to the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Parliamentary inquiry: If
Senator DASCHLE’s request had been
that we move to Prado without the
conditions he set forth as to time, is
that a debatable motion? We are in ex-
ecutive session.

The PRESIDING OFFICER. At this
time, it would be a debatable motion.

Mr. REID. | don’t want to do that be-
cause the Senator from Utah has the
floor, but | want everyone to under-
stand, as soon as | get the floor, I will
move to Prado. That is debatable.

The PRESIDING OFFICER. The Sen-
ator from Utah has the floor.

Mr. REID. Mr. President, if 1 may
complete my statement, | think we
would be in a very strange situation
where we would have the Republicans
filibustering our moving to Prado.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, that is
not only absurd, it is ridiculous. But
that is typical of what is going on here.
Rather than give an honest vote up or
down, which is what advise and consent
means under the Constitution, they
would prefer to try to take back the
floor, although they are in the minor-
ity.

I have nothing against Judge Prado.
In fact, | will vote for him. | think he
is terrific. But it is unseemly for them
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to try to interrupt the Owen nomina-
tion, which has been brought to the
floor in accordance with the usual pro-
cedures around here, to try to justify
their obstruction of not only Miguel
Estrada but also Justice Owen by vot-
ing for another nominee and making it
look as if they are being reasonable
about these matters.

First of all, this is the first time in
the history of this Republic that a sec-
ond nominee for a circuit court of ap-
peals is being filibustered.

To make it look like they are not
filibustering, to make it look like they
are being reasonable, they are trying
to overrule what the majority leader
has brought to the floor. | suspect if
the Parliamentarian continues to
maintain that ruling, we will have to
face that problem.

Will our colleagues on the other side
stop at nothing in their zeal to ob-
struct a vote up or down on President
Bush’s nominees? | think it shows even
further how broken the Senate is, how
broken this procedure and process is.

Now, my Democratic colleagues have
brought up the fact that Priscilla Owen
was defeated last year. Let us remem-
ber that she was defeated on a party
line, partisan vote, a vote of obstruc-
tion. After the first of this year, she
was brought up again in committee and
passed through the committee with a
majority vote—again, a straight par-
tisan vote. All Republicans voted for
her and all Democrats on the com-
mittee voted against her.

Mr. President, | think it is unseemly
what the Democrats are trying to do. |
think they are trying to cover up their
approaches. | think they are trying to
cover up their obstruction. | think it is
an insult to Justice Owen, an insult to
the President of the United States, and
it is unfair. Unfortunately, | suspect
we have to live with this type of un-
fairness.

Mr. President, | yield the floor.

The PRESIDING OFFICER (Mr.
CrRAPO). The Senator from Nevada is
recognized.

Mr. REID. Mr. President, | say to my
friend from Utah, earlier today, the
majority leader announced there would
be no votes today. He has been always
very cooperative with me. So I am not
going to move to the nomination of
Prado today. But | want to put my
friend on notice, as well as everybody
else, that tomorrow, when we are going
to be in a period of time where we can
vote, | will do that.

| say to my friend from Utah, who is
my friend, that | have respect for him
and his legislative abilities and his fine
legal mind. But | believe we should not
get bogged down with Miguel Estrada
and Priscilla Owen. There are many
other things we can do to move forward
with lots of Judiciary Committee ap-
pointments, as was seen from the vote
today. We had 41 votes here. | think
with Priscilla Owen and Miguel
Estrada there have been extraordinary
circumstances that have caused us to
do what we have done. There is no need
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to go over again why we feel as strong-
ly as we do with Miguel Estrada. The
record is replete with that. With Pris-
cilla Owen, the record hasn’t been
made, but it will be. Here is a person
we feel should not be on the court; as
simple as that.

| see my friend who was chair and is
now ranking member of the important
Judiciary subcommittee which deals
with judges. So | believe we are fight-
ing over issues that really are not help-
ful to the family. We have heard a lot
of talk here saying let’s get Hispanic
people on the court. We have Prado; he
is Hispanic. Let’s move him this after-
noon or tomorrow. Also, I am quite
certain my friend from Utah did not
mean this. | understand why the ma-
jority wants to have an orderly process
to handle judicial nominations. It is
understandable. But there are certain
times when you have to clean your
house on Friday and not Saturday.
Things come up. In this instance, | sug-
gest that there has been a tentative
agreement worked out, for example, on
Roberts, who has been waiting a long
time to become a circuit court judge.
Using the logic that | just heard from
my friend from Utah, because Estrada
is up ahead of him, maybe we should
not move to Roberts. But maybe be-
cause Roberts has been around longer,
he would supersede Estrada.

The point is | think the seniority
issue means a great deal in a legisla-
tive body but very little in a judicial
body. | know that one of the fine peo-
ple on the Ninth Circuit—I think my
friend from Utah would understand he
has been an outstanding jurist—Proc-
ter Hug, of Stanford Law, served on the
court a long time and became the chief
judge of the Ninth Circuit. That is
based on seniority. But we are not here
talking about who is going to be the
chief judge of the Fifth Circuit. We are
talking about trying to get judicial
nominations filled as quickly as we
can.

The President said he wants them,
and the majority leader said he wants
more judges. The chairman of the Judi-
ciary Committee said he wants more
judges. We are here to please. We are
willing to work. We have approved 119,
and there is no reason that by the end
of this week we could not get up over
120. We can do that, including Judge
Prado. So | hope we can move beyond
Priscilla Owen.

| say as respectfully as | can that
Priscilla Owen is not going to be ap-
proved. Fact. | don’t know everything,
but one thing | do know is where the
votes are most of the time. Priscilla
Owen is not going to be approved. We
should get off of her and go to some-
thing else.

If the majority wants us to go
through lots of cloture votes on her, we
will march down here and do the same
as we have done on Miguel Estrada. |
am prepared to lay out why, and | will
do that if necessary, and | am sure oth-
ers can do it. That is why we should
move to more substantive matters.
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My friend from New York is here and
he knows much more than | do about
this judge. I know plenty, but not as
much as he does because that is one of
his obligations as a Member of the Sen-
ate—to take care of judges in the coun-
try.

Mr. President, let me just say again
that we are not here picking fights
that we don’t feel are not essential to
what we stand for. Not very often do
we choose to go to battle—very rarely.
There are a lot of these judges | voted
against because | don’t think they are
mainstream judges, but they are judges
and they have lifetime appointments.
The Democratic leader, supported by
his caucus, said there are two judges
we are not going to let through: Miguel
Estrada—and we know the conditions
there that will not be met—and Pris-
cilla Owen.

It is not as if we are stopping every-
thing going on with judges. When | go
home, it is amazing. It happens that
people say things and people have writ-
ten editorials in opposition to my view
saying: Isn’t it terrible that he is hold-
ing up the judges? When | have had the
chance to explain that we had approved
109 and turned down 1, that didn’t seem
too alarming. Now it is 119 to 2. That
kind of quiets whole audiences.

The President of the United States
was the owner of a baseball team. Boy,
I will tell you, he would like to have a
batting average with his team mem-
bers like that, where for every 119
times up to bat, they made outs on
only 2 occasions. Not bad. Ted Williams
could not match that, Mr. President.

I would hope, again, everyone under-
stands that we are not out cruising for
a bruising. We are standing for what we
believe is a principle, that we want a
judiciary to be as good as it can be. It
cannot be our judiciary—we under-
stand that—but there are certain times
when we draw a line in the sand. We
have done it on two occasions. That is
a pretty deep line we have drawn and
people should understand that and not
waste the time of the Senate.

We have so many other things to do.
We have 13 appropriations bills to
move. We have one new subcommittee
on homeland security. It is going to be
extremely difficult. We have a new
chairman, a new ranking member. The
whole subcommittee is made up of new
people. It is going to be difficult to get
that bill done. It is going to take some
time. We should be moving toward
that.

I went to a press conference that was
sponsored by the Congressional Black
Caucus, Hispanic Caucus, Native Amer-
ican Caucus, and Asian Pacific Caucus.
They asked me to drop by, and | was
happy to do that because it, again, sug-
gested to me that we have to do some-
thing about our health care crisis.
Forty-five million Americans have no
health insurance, none. There are mil-
lions more who are underinsured. A
significant number of those 45 million
and those who are underinsured are
people represented by those caucuses
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because of the diseases that people
have in their genes as a result of being
of that ethnicity. That is what we
should be working on.

The State of Nevada is in desperate
shape financially, as are 42 other
States in this country. The Republican
Governor of the State of Nevada has
moved to increase taxes. He is no left-
wing Socialist. He is a man who is 65
years old, who spent his entire life
helping kids and being an outstanding
businessman in the State of Nevada. He
said: We are desperate.

One reason they are desperate is the
Federal Government has failed the
State of Nevada. We have required the
State of Nevada to do all kinds of
things in homeland security that they
are paying for, and we are not helping.

In the Clark County School District
there are about 260,000 kids. They are
desperate for money. They are talking
about creating a 4-day school week.
Imagine that. They are talking about
dropping band and some athletic pro-
grams. People may laugh and say,
good, get rid of them, but the way I
feel about it is those programs are
some of the most important programs
young people have. They develop char-
acter. It gives them a sense of worth.
That is what education is all about.

We passed this Leave No Child Be-
hind Act. It was something that had bi-
partisan support, but we have not fund-
ed it.

Those are the things we should be
doing, rather than spending days—not
minutes, not hours, but days—weeks,
going into months on Estrada, and |
guess Owen. | think it is wrong. We
have too many other important things
to do.

We have an environment about which
we should be concerned. We are not
dealing with those issues. Do we need
to improve the Clean Air Act, the
Clean Water Act? Do we need to do
something about Superfund? As a
member of the Environment and Public
Works Committee, having been chair-
man of it twice, there are lots of things
we can do, but it cannot be done if we
are spending all of our time on two
judges who are not going to become the
judges that they have been nominated
to become. That does not mean that we
have ruined the judicial system.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, let’s be
honest about this. The Senator has
been very blunt, very forthright and
honest in his remarks that they intend
to stop Miguel Estrada and Priscilla
Owen. So now we are in the second fili-
buster. Let nobody have any illusions,
we did not know until now that lit-
erally they were going to filibuster
Priscilla Owen. Now we have two first-
time-in-history filibusters against cir-
cuit court of appeals judges because
the minority does not like these two
judges, even though both of them have
their gold standard imprinted upon
them, unanimously well qualified, by
their gold standard, the American Bar
Association.
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It is unseemly, and it appears to any-
body who is a fairminded person that
there is no real desire to treat Miguel
Estrada, with all of his qualifications,
and Priscilla Owen with all of her
qualifications, in a fair manner. It is
also very apparent that the President
of the United States is not going to be
treated in a fair manner as well.

I have no objection to Judge Prado. If
that is what they want to do, we will
see about that, and we will see about it
tomorrow. The fact is, that does not
negate the fact that for the first time
in history we have this type of obstruc-
tion rather than up-or-down votes of
executive nominee judges for the cir-
cuit court of appeals.

I hate to think how this body has de-
volved from a body that works to-
gether to try to albeit argue and fight
over certain nominees, but usually and
always in the past we voted on them,
how it has devolved into this morass
whereby two excellent people with the
highest recommendations from the
American Bar Association and vir-
tually everybody in their communities
are being held up for no good reason at
all, other than obstruction.

Now we at least know where we
stand. 1 am willing to say | believe
both of these people will be confirmed
in the end, and | believe our colleagues
on the other side are going to see that
confirmation occur. At least that is
what | intend. | hope we can fully de-
bate these matters and then vote up or
down. If my colleagues do not like
Miguel Estrada, vote against him. If
they do not like Priscilla Owen, vote
against her. But do not do this
anticonstitutional approach of filibus-
tering Executive Calendar circuit court
of appeals nominees for the first time
in history.

We have been willing to put up with
a certain amount of this, but there is
going to be an end to this type of ob-
struction. It has got to come to an end,
and | intend to see that it comes to an
end if | can. | may not be able to, but
I think there is a way we can do that.
I am just warning the other side that I
believe sooner or later we are going to
have up-or-down votes on these two ju-
rist candidates.

| think it is pretty hard to make a
case against Priscilla Owen that does
not distort her record, that is factual
and nondistortable. | think it is going
to be very difficult to make a case
against her. For the life of me, | do not
understand why our colleagues on the
other side are filibustering this excel-
lent woman, who has such impeccable
credentials. They have plucked a cou-
ple of cases out of the air to criticize
her. | venture to say any judge who has
been around for a considerable period
of time, any of us could find some
faults with that judge or we could find
cases with which we do not agree. But
relatively few matters can they point
to that would justify the kind of treat-
ment Priscilla Owen is receiving at
this time.

I think we should continue the de-
bate. | intend to do so, and we will see
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where we go from there. | hope my col-
leagues will be fair, but so far 1 have
not seen it. | think we are in the mid-
dle of an obstructive set of tactics that
are beneath the dignity of the Senate.

Be that as it may, our colleagues do
have certain rights. |1 respect those
rights and we will just see where we go
from here. | believe Priscilla Owen
ought to be confirmed, as | believe
Miguel Estrada ought to be confirmed,
as | believe Mr. Sutton, who is now
confirmed, needed to be confirmed.

With regard to Roberts, | might as
well make it clear we already have a
deal. We have made an agreement. So
that should not even enter into this
question of whether one person should
be confirmed ahead of another. | agree
that is a comme ci, comme ca type of
thing, but we expect to have a vote on
Mr. Roberts. So we will revote him out
of committee. We have a rehearing
after 12 hours of hearings.

We were promised a vote on Justice
Cook from Ohio. | hope that vote will
be tomorrow, or the next day, in ac-
cordance with the agreement we made,
because she was supposed to come up
right away within a week. Roberts will
be up for his second extensive con-
firmation hearing tomorrow. | intend
to be there. Then he will be put on the
markup a week from this Thursday. We
have had a good-faith assurance that
they will not try to put him over for
another week.

So let’s hope our colleagues live up
to this agreement. It has not been an
easy one for me to make, but we have
made it. There have been some pluses
to us and some pluses to them. But it
is done.

So Roberts is not part of the equa-
tion, nor should he be used as part of
the equation.

It is the desire of the majority leader
to have Owen approved first. On the
other hand, we will see what happens
tomorrow.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Mr. President, |
enjoy listening to all of our colleagues:
Our leader from South Dakota, my
friend from Nevada, and of course my
good friend from Utah, who is just an
excellent debater. | would say he is in-
defatigable because he is on the floor
all the time.

I am rising in opposition to Priscilla
Owen, and | have a whole bunch of
points | would like to make. But |
would like to just answer my good
friend from Utah on two.

He constantly is using the word right
now, ‘“‘obstruction.” It would seem log-
ical by his definition that nonobstruc-
tion is only when we approve every
judge the President has nominated.
The fact is that there are 119 who have
been approved and only 3, if you in-
clude Judge Pickering in this—that is,
Miguel Estrada, Priscilla Owen, and
Judge Pickering—only 3 have been held
up. Is it fair, 1 ask my friend from
Utah, to call that obstruction?
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Mr. HATCH. Will the Senator yield?

Mr. SCHUMER. | will; 119 judges ap-
proved, 3 held up. That has been done
with greater speed than in any time
that anyone has heard of, in terms of
the period of time.

So | just ask my colleague, is the
only way we can fail to be obstruc-
tionist by approving every single judge
the President nominates? Because we
have come darned close. We only op-
posed three, and the word ‘‘obstruc-
tion” flows like water from my good
friend’s lips.

I yield.

Mr. HATCH. | appreciate the Senator
yielding to me on that particular ques-
tion because, yes, it is obstruction. For
the first time in history to now, | un-
derstand from the Senator, he will be
obstructing three circuit court of ap-
peals nominees: Miguel Estrada, Pris-
cilla Owen, and Judge Pickering; three
nominees filibustered for the first time
in history.

I agree with the distinguished Sen-
ator; | think there have been 119, with
Jeffrey Sutton, who have been con-
firmed. That is a good record. But most
of them are district court nominees
who act as federal trial judges. There
are a number of circuit court of appeals
nominees. Five of them are still held
over, as | recall it, from May 9 of 2001.
Five of those original eleven are still
not confirmed. There are all kinds of
judicial emergencies out there that we
are trying to take care of that are
being obstructed. Yes, | think it is ob-
struction.

I do not expect my colleagues on the
other side to approve everybody the
President nominates. Vote against
them. If you don’t approve, vote
against them.

Mr. SCHUMER. | would just like to
reclaim my time.

Mr. HATCH. Sure. But | am saying if
you don’t approve of them, vote
against them. We didn’t obstruct
yours. We voted. Everybody who came
to the floor was voted upon, and there
was no filibuster conducted by us.

Mr. SCHUMER. Reclaiming my time,
I would remind my colleague that
within a single day, cloture votes were
held on Judge Paez and Judge Berzon.
There were attempted filibusters on
the other side. They waited large num-
bers of years—more years than Pris-
cilla Owen, Miguel Estrada, or Judge
Pickering have waited. | didn’t once
hear my friend from Utah call it ob-
struction.

What is good for the goose is good for
the gander. There were cloture votes
held. There is only one difference—ac-
tually there is no difference. Cloture
was achieved eventually. But the bot-
tom line is this is not true. For Paez
and Berzon | think it was the same
day, it may have been within a day of
one another—cloture votes were held
because a filibuster was being con-
ducted.

Mr. HATCH. Will the Senator yield?

Mr. SCHUMER. | will yield in a
minute. It was run by a number of his
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friends. | know my friend from Utah
will say he worked out a deal and even-
tually they were approved. So | ask
him, when he answers that, to remind
all of us how long they waited to be ap-
proved. Was it a year? Was it 2 years?
No.

So, if my good friend from Utah
would have the same patience, and sort
of maybe we can come to an agreement
2 or 3 years from now—maybe after
2004—then we would be being fair; we
would be judging one side and the other
with the same standard.

Unfortunately, there has been a dou-
ble standard here, when my good col-
leagues from Alabama and the now-At-
torney General but then-Senator from
Missouri and others launched filibus-
ters—

Mr. HATCH. Will the Senator yield?

Mr. SCHUMER. Against two nomi-
nees for the Ninth Circuit. Those folks
waited years, longer times than any of

the three we have mentioned. | didn’t
hear the word “‘obstruction.””

I will be happy to yield.

Mr. HATCH. Remember, on Judge

Paez, 1 was the one who moved Judge
Paez admittedly in the 4 years. But in
that 4-year period he issued a number
of hearings that were highly suspect,
not only by people on our side but
some on your side. We had other inves-
tigations that had to be conducted. Ad-
mittedly, it was too long; there is no
question in my mind. That is a glaring
example.

In the case of Judge Berzon, | was the
one who pushed her through. With re-
gard to cloture votes——

Mr. SCHUMER. | would ask my col-
league to yield for another question.
How long did Judge Berzon wait?

Mr. HATCH. | don’t recall how long
she waited.

Mr. SCHUMER. | believe the record
will show it was a longer time than any
of these we are talking about.

Mr. HATCH. | don’t know if that is
true or not. All | can say is | was the
one who put them through.

| also have to correct the record be-
cause there has never been a true fili-
buster against President Clinton’s
nominees or any other Democrat Presi-
dent’s nominees—never. There have
been cloture votes. In most of the clo-
ture votes, those were time manage-
ment approaches. Yes, we had a few
people over here who wanted to fili-
buster, but we were able to stop them.
There was no case—none, zero, nada,
not ever—where a Democrat nominee
who was brought to the floor was not
ultimately voted on up or down—
never—until this year with Estrada
and now Priscilla Owen, and | presume,
from what you have said, perhaps
Judge Pickering.

My contention is this. | know the dis-
tinguished Senator from New York is a
good lawyer. He is a good friend. I
value his friendship. But the fact is, |
think there is much merit in having
healthy debate, raising the difficulties
you have with a judge, but then having
a vote up or down. Vote whichever way
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you want to, for or against. But it is
unseemly to start clogging up the Sen-
ate with true filibusters for the pur-
pose of trying to stop these people from
having a vote up or down. That was
never done, not at any time during my
tenure as chairman, and | made sure it
wasn’t done because | don’t believe
that is constitutionally a sound thing
to do.

Mr. SCHUMER. 1 thank my col-
league. But | say my good friend from
Utah had another method even more
effective in bottling up judges, and
that was never bringing them up for a
vote. | think it is hard to see how keep-
ing someone from a vote in the Judici-
ary Committee when there were vacan-
cies on the bench, when those nominees
waited and waited and waited, is any-
more commendable. To me, it seems
certainly less commendable than
bringing them up for a vote and then
having a large number of Senators—
not a majority but certainly more than
40 percent of this body, as the rules of
the Senate allow—not do it.

Mr. HATCH. Will the Senator yield?

Mr. SCHUMER. | am going to move
on now.

I will be happy to yield. But the bot-
tom line is that there is a lot of soph-
istry going on here in terms of argu-
ment—not in terms of individuals.
When you are forced to invoke cloture
to get a vote, if that is not a filibuster,
I don’t know what is. It seems to me it
is. When you don’t allow a nominee to
come to the floor and get a vote and
you don’t even bring them before the
Judiciary to bring a vote, that is OK.
But when they get the vote in Judici-
ary and then they come to the floor
and large numbers of Members feel so
strongly that in only 2 cases out of 119
they say this is the only method we
can use to stop it, that is wrong. It
makes no sense.

Finally, | would say this: It is ob-
struction when you stop any one of the
President’s nominees, because what
our friend from Utah says he must do
when he says just have them come up
for a vote is to pass every nominee be-
cause, for whatever reason, the dis-
cipline on that side is such that they
will always get 51 votes.

I am proud of what we have done. |
believe we are upholding the Constitu-
tion. | believe we are checking the ar-
rogance in the White House, particu-
larly with Miguel Estrada and his re-
fusal to even answer any questions. |
believe history will look very kindly
on this effort. They will look at it as
courageous. They will look at it as
right. They will look at it as judicious
because it has not been used willy-
nilly. They will look at it as fair.

I know my colleague from Utah is
doing his job. He does it very well. My
hat is off to him. But ultimately all he
wants us to do is spend a little time de-
bating each nominee and then approv-
ing each one, no matter what—whether
they answer questions or not; whether
he said, Well, Judge Paez had some bad
cases that he ruled on.
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Guess what. We think Judge Owen
has a lot of bad cases. And some of
them were called bad by very conserv-
ative colleagues of my friend: The
White House counsel, then-Judge
Gonzales; and the junior Senator from
Texas, then-Judge CORNYN, on the
record—very rare—chastising Judge
Owen for going way beyond the law.
These were not liberal Democrats.
These were not even moderate Repub-
licans. | don’t think it is disputable
that in the eyes of many, Judge Owen
has ‘‘some bad cases.” And if it was
permissible to delay Judge Paez for 4
or 5 years because of some bad cases,
then clearly we should just have begun
on Judge Owen.

Mr. HATCH. Will the Senator yield?

Mr. SCHUMER. | would be happy to
yield.

Mr. HATCH. | appreciate the Senator
yielding. | think it is a credit to him.
We don’t have enough debates around
here where we have interchanges with
each other. We stand up and make
speeches, and generally they are writ-
ten speeches. We don’t have this type
of high-quality debate.

Let me just answer the Senator on a
few of his assertions that | think are
profoundly wrong.

First of all, they were not just a few
bad cases. They were activist cases
that were clearly outside the realm, in
the eyes of many, including mine, of
what good judicial conduct should be.
Second, | think there were other rea-
sons—further investigation and so
forth. But even more important than
that, | would put my report record up
as chairman of the Judiciary Com-
mittee against any Democrat chair-
man—my chairmanship with a Demo-
crat in the White House—against any
Democrat chairman with a Republican
in the White House with regard to how
many people were held over who didn’t
make it through the process.

For instance, when JOE BIDEN was
chairman and the Democrats con-
trolled the committee in 1992 and
President Bush left office, there were
97 vacancies and 54 left holding. Two of
the fifty-four included Mr. Roberts—
who is going to come up again for an-
other hearing tomorrow in com-
mittee—and Judge Boyle from North
Carolina, who have been sitting there
for over 12 years. We didn’t complain
about it. | think maybe somebody com-
plained, but | didn’t. We understand
that there are some holdups.

Mr. SCHUMER. Reclaiming
time—

Mr. HATCH. Please let me finish.

Mr. SCHUMER. They were never
nominated by President Clinton.

Mr. HATCH. | understand. They were
nominated by a Republican President.
Let me finish this. My colleague has
been very generous with his time.

Mr. SCHUMER. | am happy to have
the debate, and | want to clear the
record. They were not sitting for 12
years and not disposed of at the end of
Congress and not renominated by a
new President.

my
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Mr. HATCH. They were nominated—
both of them—three times by two dif-
ferent Presidents. From the time they
were first nominated to today, it has
been 12 years. | will make that more
clear.

With regard to the 54 holdovers when
the Democrats controlled the com-
mittee and we had a Republican Presi-
dent, we didn’t have the screaming and
mouthing off about that from our side.
Compare that to when President Clin-
ton left office and there were 67 vacan-
cies, 30 fewer during my chairmanship
and 41 left holding versus the 54.

By the way, of the 41, 9 were put up
so late that nobody could have gotten
them through no matter who the Judi-
ciary chairman was. There were really
32. If you take away those who had ab-
solutely no consultation with home
State Senators—| mean none—then
that reduces it some more. If you take
away those who had further investiga-
tory problems, that reduced it some
more. There were some—I| have been
honest to admit this—whom 1 wish 1
could have gotten through who | think
deserved to go through. But there were
many in the 54 who were left by the
Democrats who should have gotten
through, too.

The point I am making is that it
isn’t the same because the Judiciary
Committee chairman can’t get some of
the holdovers through. I don’t blame
Senator BIDEN. | don’t think | should
be blamed. | did the best | could. It
isn’t the same as when somebody is
brought to the floor and a filibuster oc-
curs. The fact is there has never been a
true filibuster up until Miguel
Estrada—now  Priscilla Owen—and
from what the Senator told me, it
looks as if they are going to filibuster
Judge Pickering even before we have
his hearing this year. | hope that is not
true. But it apparently is true with re-
gard to Miguel Estrada and Priscilla
Owen.

| think we have to break through this
nonsense. Maybe we will approve all of
these judges who are brought to the
floor. That is what we should do as Re-
publicans with a Republican President,
and we would hope—and, in fact, in
every case we have had Democrats’
support for these judges—in every case,
including Jeffrey Sutton today. It isn’t
as if it was a wholly partisan process.
The Senator is probably right. If we get
these judges to the floor, presumably
we will pass them. I am not sure of
that in every case, as | think we
should. But if the Senator doesn’t like
them, and if others on this side don’t,
as they did in the case of Jeffrey Sut-
ton, vote against them.

It is true, Jeffrey Sutton is now con-
firmed and will receive his certifi-
cation to become a circuit court of ap-
peals judge. But my colleagues on the
other side made this political point.
They don’t like some of the things he
has done as an advocate. That was
their right, to do so. | thought it
wasn’t the right thing to do myself. |
believed there was too much politics
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involved. But you had a right to do
that. But he was confirmed. As Senator
REID, the distinguished Senator from
Nevada, pointed out, there were a num-
ber of Presidential candidates who
were not here to vote on Jeffrey
Sutton’s nomination. If they thought
it was so important a vote, and that
the judicial confirmation process is im-
portant, they should have been here. |
think we all would agree with that.
They knew this was the game that was
being played to embarrass Mr. Sut-
ton—not by the Senator from New
York, and not by a number of others.

Mr. SCHUMER. | will reclaim my
time on that one. There are strong feel-
ings on this side, as the Senator knows.
It has nothing to do with games. To
me, this rises to a sacred responsi-
bility. And | don’t use those words
lightly.

The bottom line is—again, | would
first say to my friend from Utah, this
is not a referendum on his stewardship
on the Judiciary. It is, again, part of
an extremely important process about
who is on the bench, who is part of that
third branch of Government and put
there for life.

But | would say to my friend—and he
is the best in the business—the high
dudgeon all of a sudden when a few
nominees are held up for whatever rea-
son and sort of the muted signs when
he was chairman and many nominees
were being held up, albeit not in ex-
actly the same way—I would say it is a
difference that doesn’t make a dif-
ference; it is sort of, well, inconsistent.

Again, that doesn’t go to the per-
sonal integrity of my friend from Utah
who did try in many instances but
didn’t succeed. And how we should be
judged, so to speak, is by who gets on
the bench and who does not because
that is ultimately what the process is
about.

I would mention, in my colleague’s
recounting, there were lots who with-
drew their nominations. You had the
DC Circuit, the second most important
circuit, for which both Miguel Estrada
and Judge Roberts have been nomi-
nated, where there were no blue slip
problems and there were no votes. So
we can go over history. | am sure each
side can point to wrongs on the other
side.

The fact remains, of 119 judges who
have been approved, there have been 3
we can be accused of holding up. As my
friend from Nevada said, | have experi-
enced the same thing. | go to parades
and people say: What about Estrada?
What about the judges? Because they
listen to talk radio. | say: | voted for
113 out of 119, and they just be quiet.
They say: Well, that is more than fair.

So this idea that we should roll over
for every judge and allow them to be
approved—and | would argue this with
my friend from Utah—no President,
certainly in my lifetime, and | think in
the history of these United States, has
so nominated judges of an ideological
cast. You almost have to march lock-
step and not be mainstream, not even
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be conservative but be way over, in
case after case after case. That is what
started this: no advise and consent, a
desire to change America through the
judiciary by creating an ideological lit-
mus test for nominee after nominee
after nominee. That is not what the
Founding Fathers intended. My guess
is, if Jefferson or Washington or Madi-
son were looking down on this Cham-
ber today, they would be approving of
what we are doing because they would
see that the balance in power—which
they so carefully constructed between
the President and the Senate, the
President and the Congress, in terms of
this awesome power to put people on
the bench for life—is being eroded.
That is why we are here. And we are
going to continue to be here.

So my friend from Utah and the ma-
jority leader and others have a choice:
They can hold up all these other judges
and say, well, until we deal with Pris-
cilla Owen we are not going to move
anybody else. | would ask a jury of 12
people, fair and true, nonpartisan, who
is obstructing?

That is why | would hope we could
bring the nomination of Judge Edward
Prado to the floor. And one of the rea-
sons we want to do it is, yes, from the
mouth of my friend from Utah, there is
this view that only certain types of
Hispanics would be approved or, from
the mouths of others, that we are anti-
Hispanic, a charge never leveled when
Judge Moreno and Judge Rangel were
not voted on to the same circuit by the
other side.

But now we have Judge Prado, ap-
proved unanimously by the committee.
I guess he is every bit as Hispanic as
Miguel Estrada. There is one dif-
ference: He answered questions. And
his views were not so far over as many
who know Miguel Estrada report them
to be. Why don’t we approve him? Why
don’t we bring him up for a vote? Is he
being used?

I will tell you what | think. | think
the other side does not want us to ap-
prove a Hispanic judge who is within
the mainstream. | think that—

Mr. HATCH. Will the Senator yield
on that?

Mr. SCHUMER. | think I will call on
my colleague in a minute.

Mr. HATCH. Well, if the Senator
would yield, maybe | can satisfy—I
have no objection—

Mr. SCHUMER. 1 think it sort of
shows that why Miguel Estrada is
being held up has nothing to do with
his ancestry but, rather, his conduct as
he went through the nomination proc-
ess in a unique refusal to answer ques-
tions.

I am going to tell my colleague one
other story. President Bush has just
nominated a woman to the district
court in my State, Justice Dora
Irizarry. She is Hispanic. She happened
to be the Republican candidate for at-
torney general in this last election.
That does not bother me a bit. | called
her to my office. | asked her many of
the same questions | asked Miguel
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Estrada. She was forthright. | asked
her for two Supreme Court cases with
which she disagreed. She named them,
expostulated on them. She did not say,
canon 5 will not let her talk about
them. She did not say: | did not have
the briefs, so | could not talk about
them—both absurd arguments, arro-
gant arguments, arguments that show
contempt for the Senate. And she is
going to be approved, with my whole-
hearted support, even though she is
Hispanic, even though she is more con-
servative than | am, even though she is
a Republican officeholder.

So the bottom line is simple: We can
fill the bench and increase the number
of Hispanic nominees quickly, if we
work together, if the nominees would
take the process not with contempt but
with the responsibility that they
should, given the awesome power that
Federal judges have.

So | hope we will move to Judge Ed-
ward Prado. | hope we will move to him
soon. | would like, as my colleague
from Nevada, for us to bring him to the
floor because there will not be a 2-week
debate. There will be a day debate,
maybe a 6- or 3-hour debate, and he
will be approved.

By the way, if we are worried about
vacancies, it is the same circuit as
Priscilla Owen. The reason the other
side does not want to bring up Judge
Prado is very simple; it shows the glar-
ing inconsistency and falsity of their
arguments.

QOur opposition to a few of these
nominees has nothing to do with their
ethnic background and nothing to do
even with their political party. It has
to do with the fact that some of them
are so extreme that their own Repub-
lican colleagues thought that.

Again, you have Judge Gonzales who
is now counsel to the White House. He
said, in one of the cases that she dis-
sented on, if the court went along with
her, it would ‘“‘be an unconscionable act
of judicial activism.” That is from the
Republican, conservative, White House
counsel. It could be an isolated case, as
my good friend from Utah mentions,
except that those who followed her on
the courts say that was her MO. She
constantly wanted to be a judicial ac-
tivist and make law from the right.

I would be equally opposed to some-
body who wanted to make law from the
left. 1 do not like nominees who are too
far left or too far right. On my own ju-
dicial committee, when those ap-
pointed distinguished jurists from
around my State have brought forth
nominees and suggested nominees who
were way over to the left, | have said
no. Anyone who has watched me inter-
view judges knows that | am very
weary of that because judges of the ex-
tremes make law. They do not do what
the Founding Fathers said, which is in-
terpret the law.

And it was not just Judge Gonzales.
We then have the situation in the case
of Weiner v. Wasson. This was a med-
ical malpractice case. Again, Justice
Owen wrote a dissent about an injured
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plaintiff while he was still a minor, and
the issue was the constitutionality of a
State law requiring minors to file med-
ical malpractice actions before reach-
ing the age of majority or risk being
outside the statute of limitations.

Then Justice JOHN CORNYN, now our
colleague in the Senate, said:

Generally, we adhere to our precedents for
reasons of efficiency, fairness, and legit-
imacy. First, if we did not follow our own de-
cisions, no issue could ever be considered re-
solved. The potential volume of speculative
relitigation under such certain cir-
cumstances alone ought to persuade us that
stare decisis is a sound policy. Secondly, we
should give due consideration to the settled
expectations of litigants like Emmanuel
Wasson, who have justifiably relied on the
principles articulated in [the case]. . . . Fi-
nally, under our form of government, the le-
gitimacy of the judiciary rests in part upon
a stable and predictable decisionmaking
process that differs dramatically from that
properly employed by the political branches
of government.

According to the conservative majority on
the Texas Supreme Court,

—this is not a liberal court—

Justice Owen went out of her way to ignore
precedent and would have ruled for the de-
fendants. The conservative Republican ma-
jority followed precedent and the doctrine of
stare decisis.

So this is not a mainstream nominee.
This is a nominee who has every indi-
cation of being an activist from the
right, of being somebody who wishes to
turn the clock back, of being somebody
who sides over and over and over again
with the larger corporate interests
against the individual. In my judg-
ment, she does not belong on the Fifth
Circuit. If the only way we can stop her
is to prolong this debate, so be it.
There are many other people in Texas,
many other lawyers, many other
judges, many others in the realm of the
Fifth Circuit who are conservative and
intelligent and qualified. If the Presi-
dent wanted to come to some agree-
ment with us, he would nominate
them. In fact, one is before us—could
be before us: Judge Prado. He will not
have any issue with us.

Is there a litmus test? Absolutely
not. | have no idea what Judge Prado
has ruled. He has been for 19 years on
the court. | don’t know what his posi-
tion is on choice. | don’t know what it
is on gun control. | don’t know what it
is on gay rights. But his hearing and
his record show he is not out of the
mainstream.

I have always had three watchwords
with people | have supported, both in
New York, where | am actively in-
volved in the selection process, and
around the country, where obviously |
am one one-hundredth of the advise
and consent process. Those are “‘excel-
lence,” ‘‘balance,” and ‘‘moderation.”
My three words are ‘‘excellence,”
““moderation,’”” and ‘‘diversity.”

I have to give the President credit.
On criteria one and three, his nominees
meet the bill. They are legally excel-
lent, by and large. These are not polit-
ical hacks or people who don’t have the
brainpower to be excellent judges. The
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President, to his credit, has gone out of
his way for diversity.

But on moderation, it is almost as if
he is not even making an effort. It is as
if he has over and over and over again
nominated people like Jeffrey Sutton,
who we just approved, who are trying
to change the law, who are trying to
turn the clock back, who have an ata-
vistic fear of the Federal Government
and what it can do.

Again, it is our obligation to oppose
such judges, just as it is our obligation
to support those who are qualified.

I urge my colleagues on the other
side to realize they are not going to
win every single case. They are going
to lose a few. | think they should have
lost a few more than they did. | would
have not liked to see Jeffrey Sutton go
to the Sixth Circuit. But to say we will
not bring up another judicial nominee
until Priscilla Owen is passed is the
real obstruction. | don’t think it will
stand up. We know there are some on
the other side who quietly have said
this has gone too far, who have urged
the White House to moderate its
stance, who have said, let us move on
from Miguel Estrada or reveal his
records. Unfortunately, the White
House seems to feel they want it all in
every way. They want it all theirs.

That is not what the Founding Fa-
thers intended. It is not even what the
Founding Fathers intended when there
is a President and a Senate controlled
by the same party, as we have today.
We will oppose Judge Owen. We will
continue to oppose her. We will proudly
oppose her.

When we began this fight, which |
guess | was one of the first people to
get involved in in terms of moderating
the judiciary and seeing that there be
some moderation, when | proposed to
our good majority leader and our chair-
man of the Judiciary Committee that
we not allow Miguel Estrada to go for-
ward until he answered questions, |
thought politically it would be a loser.
It is easy to get up and say: Just let a
majority vote and let the chips fall
where they may. | think we had some
knowledge that illegitimate charges of
not supporting someone because of his
ethnic background would be hurled at
us.

But do you know what has happened.
As the debate has gone forward, first,
our caucus is firmer and firmer and
stronger and stronger in the belief that
what we are doing is right and rises to
noble constitutional principles. Sec-
ond, the public is beginning to catch
on.

| found, as | traveled across my State
these 2 weeks while we were on Easter
break, that people were saying: Why
does the President want his way on
every single nominee? As soon as peo-
ple heard I had voted for 113 of 119 of
the President’s nominees, they said:
You have been more than fair.

So anybody on the other end of Penn-
sylvania Avenue who thinks they are
going to take a two by four and break
us, we have proven that that is not the
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case. The fact that in our caucus there
is such strong support to block Pris-
cilla Owen shows we are gaining
strength.

I plead with my colleagues to go back
to the White House once again and tell
them they are not going to win every
single fight, that they have an obliga-
tion to advise and consent, that there
is some degree of compromise in mak-
ing this government work, and that,
most of all, the bench should not be
filled with ideologs who have an atavis-
tic, instinctive preference to make law
rather than interpret the law as the
Founding Fathers intended.

| yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. CORNYN. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
CHAFEE). Without objection, it is so or-
dered.

Mr. CORNYN. Mr. President, | rise
today to address the Senate with some
regret and with somewhat of a heavy
heart. | believe in the rule of law. In-
deed, this Nation was built on the rule
of law, the ultimate strength of our in-
stitutions that make up our represent-
ative democracy. So it saddens me,
along with many of my distinguished
colleagues, when | witness the abject
failure of one of these institutions. No-
where has this institution met with
greater failure than in the area of judi-
cial nominations.

Nearly two years ago, President Bush
announced his first class of nominees
to the Federal court of appeals. Five of
the eleven nominees have not had a
single vote in the Senate two years
later. This list includes Justice Pris-
cilla Owen, with whom | served on the
Texas Supreme Court, and whose nomi-
nation is now pending before this body.

Two years is too long. | believe the
Senate has reached a new low in recent
months, with the unprecedented use of
a filibuster of dubious merit that
blocks an exceptionally qualified nomi-
nee who enjoys the support of a bipar-
tisan majority. If we were allowed to
vote, | am convinced that a bipartisan
majority of the Senate would today
vote to confirm Justice Priscilla Owen
to the Fifth Circuit Court of Appeals.

This dismal political anniversary in-
dicates the true range of the failure of
the judicial confirmation process in
this body. This process has become un-
necessarily but increasingly bitter and
destructive, and it does a terrible dis-
service to the President, to Senators,
to nominees, and ultimately to the
American people.

I do not know anyone who truly be-
lieves in their heart of hearts that the
process works now the way it should. |
believe most reasonable people looking
at this process from the outside would
agree with me that the process is bro-
ken. But the question now becomes, is
it broken without hope of repair?

The
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Today | announced that the Judici-
ary Committee’s Subcommittee on the
Constitution will convene a hearing on
reform of the broken judicial confirma-
tion process. This hearing will allow
distinguished Members of the Senate,
on a bipartisan basis, as well as the Na-
tion’s leading constitutional experts,
the opportunity to discuss the serious
constitutional questions raised by the
obstruction of judicial nominations.
We will address the problems facing
the Senate and the Federal judiciary,
and we will consider and debate poten-
tial solutions and reforms.

Yes, | believe two years is too long.
Specifically, it is too long for a can-
didate as worthy and as qualified as
Justice Priscilla Owen. Of the nomi-
nees currently pending before the Sen-
ate, no one has waited longer than Jus-
tice Owen for a vote on the Senate
floor on a judicial nomination—no one.
As a former state supreme court jus-
tice who served with Justice Owen for
three years, and now as a member of
the Senate Judiciary Committee which
carefully considered and endorsed her
nomination to the Federal bench last
month, | firmly believe Justice Owen
deserves to be confirmed to the Court
of Appeals for the Fifth Circuit. Of
course, the Fifth Circuit covers my
home State of Texas as well as the
States of Mississippi and Louisiana. If
the Senate applies a fair standard, if
we continue to respect our Constitu-
tion, Senate traditions, and the funda-
mental democratic principle of major-
ity rule, she will be confirmed.

The arguments of those who oppose
Justice Owen’s nomination can be
summed up in one phrase: Don’t con-
fuse us with the facts.

The facts are these: First, the Amer-
ican people are in desperate need of
highly qualified individuals of the
greatest legal talent and legal minds to
fill the numerous vacant positions on
the Federal bench, particularly those
on the Fifth Circuit Court of Appeals,
whose three vacancies are all des-
ignated judicial emergencies by the
U.S. Judicial Conference.

Second, we must ensure that all judi-
cial nominees understand that judges
must interpret the law as written and
not as judges or special interest groups
would like them to be written. In other
words, the judiciary must be a means
by which the laws that are passed by
Congress and signed by the President
are implemented in the daily lives of
the American people. The Constitution
does not comprehend nor is it appro-
priate for judges to serve as a super-
legislative body or to serve as another
legislative branch in a black robe.

Of course, when it comes to inter-
preting the law faithfully and avoiding
the pressure of special interest groups,
Justice Owen satisfies both of these
standards with flying colors. She is
quite simply, by any measure, an out-
standing jurist. The facts are testi-
mony to her ability and her intel-
ligence.

Justice Owen graduated at the top of
her class at Baylor Law School and was
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an editor of the Law Review at a time
when few women entered the legal pro-
fession. She received the highest score
on the bar examination. And she was
extremely successful in the private
practice of law for seventeen years be-
fore joining the bench.

Since she has become a judge about
eight years ago, she has served with
enormous distinction on the Texas Su-
preme Court. In her last election to the
Texas Supreme Court, she was en-
dorsed by virtually every major Texas
newspaper, and most recently when she
was reelected she received the vote of
84 percent of those who cast a vote in
the election.

She has the support of prominent
Texas Democrats and Republicans
alike, Democrats such as former mem-
bers of the Texas Supreme Court, Chief
Justice John Hill and Justice Gonzales,
as well as a long list of former presi-
dents of the State bar, and leaders in
the legal profession in my State. The
American Bar Association that pro-
vides some analysis of judicial nomi-
nees, an objective analysis, has rated
her well qualified, a rating that some
of my colleagues used to refer to as
‘““the gold standard,”” but which they
now conveniently choose to ignore.

I simply cannot fathom how any judi-
cial nominee can receive all these acco-
lades from opinion leaders, from con-
stituents, from legal experts across the
political spectrum, unless the nominee
is both an exceptionally qualified law-
yer, a judge who respects the law, and
a person who steadfastly refuses to in-
sert his or her own political beliefs into
the judging of cases.

Based on this remarkable record of
achievement and success, of eloguent
and evenhanded rulings, it should come
as no surprise that Justice Owen has
long commanded the support of a bi-
partisan majority of the Senate.

I would like to take a couple of mo-
ments to talk about my own personal
observations while serving with Justice
Owen on the Texas Supreme Court. She
and | served together on that court for
three years—from the time she joined
the court in January 1995 until the
time | left the court after serving seven
years in October of 1997.

During those three years, | had the
privilege of working closely with Jus-
tice Owen. | had the opportunity to ob-
serve on a daily basis precisely how she
approaches her job as a judge, how she
thinks about the law, and what she
thinks about the job of judging in lit-
erally hundreds, if not thousands, of
cases. | spoke with and indeed debated
in conference with Justice Owen on
countless occasions about how to faith-
fully read and follow statutes and how
to decide cases based upon what the
law is—not based on some result we
would like to see achieved. | saw her
taking careful notes, pulling down the
law books from the shelves and study-
ing them with dedication and dili-
gence. | saw how hard she works to
faithfully interpret and apply what the
Texas legislature had written, without
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fear and without favor. Not once did |
ever see her attempt to pursue some
political agenda in her role as a judge,
or try to insert her own belief as op-
posed to the intent of the legislature or
some precedent from a higher court in
the case at hand. To the contrary, | can
tell you from my personal observation
that Justice Owen feels very strongly
that judges are called upon—not as leg-
islators or as politicians, but as
judges—to faithfully read statutes on
the books and interpret and apply
them faithfully in cases that come be-
fore the court. | can testify from my
own personal experience, as her former
colleague and as a fellow justice, that
Justice Owen is an exceptional judge
who works hard to follow the law and
enforce the will of the legislature. She
is a brilliant legal scholar and a warm
and engaging person. To see the kind of
disrespect the nomination of such a
great Texas judge has received in this
body is disappointing and really be-
neath the dignity, | believe, of this in-
stitution.

It is hard to recognize the caricature
that opponents of this nominee have
drawn. Unfortunately, as a Member of
the Senate Judiciary Committee who
has had a chance now to vote on a
number of President Bush’s nominees
for the Federal bench, | have seen that
the practice of vilifying and
marginalizing and demonizing Presi-
dent Bush’s judicial nominees is be-
coming all too common. Indeed, |
began to wonder whether there are any
good, honorable people with distin-
guished records in the legal profession
or in the judiciary who will submit
their names for consideration by this
body, knowing that, regardless of the
facts, regardless of the truth, they will
be painted as some caricature not of
what they really are, but of what oth-
ers have cast them to be, when in fact
the truth is far different, and with no
justification.

It pains me to see what can only be
called the politics of personal destruc-
tion played out in the course of the ju-
dicial confirmation process. We can
and we must do better.

The special interest groups, and the
minority in this body—who oppose
even calling a vote on Justice Owen
have no real arguments to oppose her
nomination, at least none based in fact
or any that would withstand scrutiny
under any fair standard. Their past
record shows these groups who have
cast aspersions on many highly quali-
fied nominees—many of whom cur-
rently serve on the Federal bench—
their attacks against judges are simply
not credible.

For example, these opponents of a bi-
partisan majority who would vote to
confirm Justice Owen today are the
very same folks who predicted that
Justice Lewis Powell’s confirmation
would mean that “‘justice for women
will be ignored.”” Justice Owen’s oppo-
nents are the same folks who argued
that Justice John Paul Stevens had
demonstrated ‘“‘blatant insensitivity to
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discrimination against women’ and
‘‘seems to bend over backwards to
limit” rights for all women. Justice
Owen’s opponents are the same folks
who testified that confirming David
Souter to the United States Supreme
Court would mean “‘ending freedom for
women in this country’”’—the same
folks who said they ‘“‘tremble for this
country if you confirm David
Souter’’—who even described now-Jus-
tice Souter as ‘“‘almost Neanderthal’
and warned that ‘“women’s lives are at
stake’ if the Senate were to confirm
him.

How many times must these irre-
sponsible and baseless allegations be
made before we finally say these spe-
cial interest groups have no credibility
when it comes to judicial confirma-
tions? Their claims about Justice Owen
are no more accurate and no less
hysterical. It reminds me of the boy
who cried wolf.

After these repeated charges and ac-
cusations and shrill attacks, which
typically turn out—certainly in the
cases | mentioned—to be utterly base-
less and unfair, it makes you wonder
just how credible these groups think
they really are, or how long their argu-
ments will continue to have currency
in this body or in the media.

It also makes you wonder whether
these groups make their claims not be-
cause they actually believe they are
true, but in order to achieve their own
political aims—in order to defeat
judges nominated by this President,
who believe that a judge’s role is not to
be an activist in a black robe or a super
legislator. But | believe these shrill at-
tacks are made with one purpose and
one purpose only—to scare people and
to support unsubstantiated and base-
less attacks against highly qualified
nominees like Justice Owen.

In the case of Justice Owen, their at-
tacks are true to form. And they con-
form to their past patterns and prac-
tices—for they are like their attacks of
the past, unfair and without founda-
tion either in fact or in law. For exam-
ple, some of Owen’s detractors claim
she rewrites statutes in order to fur-
ther her own political agenda. That is
a pretty incredible charge in light of
her ABA rating of well qualified, which
was unanimous, her strong bipartisan
backing, and her enthusiastic support
from Texans, people who know her
best. It is also a baseless charge.

To ostensibly prove their point, Jus-
tice Owen’s opponents point out that
on occasion, other justices on the
Texas Supreme Court have written
opinions saying Justice Owen some-
times was rewriting statutes in order
to achieve a particular result. That is
an absurd standard to apply in a Sen-
ate confirmation, for reasons | will de-
tail now. All judges of good faith strug-
gle to read statutes and other legal
texts carefully, and faithfully.

In close and difficult cases—and the
docket of the Texas Supreme Court is
chock full of them—judges will often
disagree about the proper and most
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correct legal interpretation. Indeed, we
establish courts of multiple members—
nine members—a collegial decision-
making body, believing that judges
will sometimes disagree, but in that
decision-making process, that there
will be a full and fair debate about the
various positions, about the various in-
terpretations, and that ultimately ma-
jority rule will win out and a case will
be fully and finally decided.

But when disagreements occur, a
judge may naturally conclude that his
or her own reading of a statute is cor-
rect. That is why they will decide the
case in the way they choose, based on
a belief that their interpretation of a
statute is correct. And, of course, it
only follows that if | believe, in decid-
ing a case, that my interpretation of
the statute is correct, that the inter-
pretation of the statute by someone
who achieves a different result is not
correct.

Now, that is not the final word. Obvi-
ously, the final word is the decision of
the majority of the court which de-
cides, for all practical purposes, not
necessarily in the abstract, but for all
practical purposes, what the correct re-
sult is, so that the people in our States
and across the country can know what
the rules are and apply them with some
predictability.

I would point out that practically ev-
eryone with any significant judicial ex-
perience has faced the same criticism
that Justice Owen has received in
terms of rewriting statute. Yet if Jus-
tice Owen’s opponents are to be taken
seriously, any judge who has been criti-
cized of rewriting a statute is presump-
tively unfit for the Federal bench. As |
pointed out at Justice Owen’s con-
firmation hearing last month, such an
absurd standard would exclude prac-
tically all of her current and past col-
leagues on the Texas Supreme Court.

Such an absurd standard would also
disqualify numerous members of the
U.S. Supreme Court, people with whom
Justice Owen’s opponents are known to
agree. For example, in 1971, Justice
Hugo Black and William O. Douglas
sharply criticized Justices William
Brennan, Harry Blackmun, and others,
stating that the “‘plurality’s action in
rewriting this statute represents a sei-
zure of legislative power that we sim-
ply do not possess.”’

In a 1985 decision, Justice John Paul
Stevens accused Justices Lewis Powell,
Sandra Day O’Connor, and Byron
White of engaging in “‘judicial activ-
ism.”

Countless other examples pervade the
U.S. Reports.

Would Justice Owen’s opponents and
detractors apply the same standard and
exclude those Justices with whom they
tend to agree from Federal judicial
service? Of course not. It is a double
standard. It applies to Justice Owen
but not to judges who they would pre-
fer. But fairness only dictates that Jus-
tice Owen not be made to suffer from
an absurd and unreasonable double
standard.
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I remind my colleagues that just last
year, the Democrat-controlled Senate
confirmed Professor Michael McCon-
nell to the Federal court of appeals by
unanimous consent, even though Judge
McConnell, like Justice Ruth Bader
Ginsburg and liberal law professors and
commentators, has publicly criticized
the analysis of several Supreme Court
rulings, including Roe v. Wade. That is
not something, however, that Justice
Owen has done.

Now, don’t get me wrong. | am glad
that Judge McConnell was confirmed.
He is an exceptional jurist who is al-
ready proving to be a fine judge on the
Federal court of appeals. But his case
illustrates the inherent foolishness of
using ideological litmus tests when as-
sessing the abilities and
evenhandedness of judicial nominees.

Mr. President, | can tell you from
personal experience, when you put your
left hand on the Bible, and raise your
right hand, and take an oath as a
judge, you change. Your job changes.
No longer are you an advocate for a
particular position in a court of law
that you hope some court will embrace.
No longer are you a legislator—assum-
ing you have been a legislator—used to
making the law or affecting public pol-
icy in a very stark and direct way.

Mr. President, when you raise your
right hand, and put your left hand on
the Bible, and take a sacred oath to
perform the duties of a judge, you
change. And, indeed, Justice Owen has
been true to that oath and has faith-
fully discharged her responsibilities as
a judge, and will do so on the Fifth Cir-
cuit Court of Appeals if this body
would simply vote on her nomination.

I want to spend a few moments talk-
ing about filibusters.

Clearly, debate is important. In a
body such as the Senate, this is one
place where we know if there is a dif-
ference of opinion on any issue, if there
are competing points of view, that
there will be a full debate. Debate is,
indeed, the only way to ensure we
make known to each other our views
and our values. It is the only way to
ensure we have the opportunity to
make our arguments known and to re-
spond to the arguments of others; to
appeal to the public and reasonable
people who will assess those arguments
and achieve or arrive at a judgment on
their own about what they believe,
what they do not believe, which argu-
ments have value and which have no
value, which arguments are supported
by facts or evidence and which are
baseless. It is the only way to ensure
that each of us can be convinced we
have been given at least the oppor-
tunity to persuade others and to appre-
ciate the wisdom of our respective posi-
tions.

But for democracy to work, and for
the fundamental democratic principle
of majority rule to prevail, the debate
must eventually end, and we must
eventually bring matters to a vote. As
Senator Henry Cabot Lodge famously
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said about filibusters: ““To vote with-
out debating is perilous, but to debate
and never vote is imbecile.”

So let’s have a debate about this ex-
ceptional nominee. And after we have
had the debate, let’s vote. There should
not be a filibuster. A minority of the
Senate should not try to impose what
is in effect a supermajority require-
ment for confirming judicial nominees,
operating under the constant threat of
filibuster.

The Constitution makes clear when
the Founders intended to require a
supermajority of this body to act. It
specifies that two-thirds of each House
shall be necessary to override a Presi-
dential veto on legislation, and that
two-thirds of each House shall be nec-
essary to amend the Constitution, sub-
ject to the ratification by the people. It
provides that two-thirds of the Senate
shall be necessary to convict an officer
pursuant to an impeachment trial, and
that two-thirds of the Senate shall be
necessary to consent to the ratification
of treaties.

It does not say that a supermajority
shall be necessary to confirm a Presi-
dent’s judicial nominees. And it is well-
settled and well-established law, as a
matter of both Senate practice and Su-
preme Court precedent, that majority
rule is the norm, whenever the text of
the Constitution does not expressly
provide otherwise.

The Constitution vests the advice-
and-consent function in the entire Sen-
ate, not just in the Senate Judiciary
Committee. During the last Congress,
the Senate Judiciary Committee re-
fused to report Justice Owen’s nomina-
tion out to the entire Senate. The com-
mittee, it should be obvious, does not
speak for the entire Senate. Indeed, the
committee itself could have reconsid-
ered the nomination and could have re-
ported Justice Owen to the floor even
after it had previously refused to do so.

The Constitution requires elections
to make sure that the Senate remains
accountable to the people. To insist
that a new Senate cannot, after an in-
tervening election, reconsider legisla-
tion or a nomination rejected by a pre-
vious Senate is to reject the very prin-
ciple of democracy and accountability.

Accordingly, there is no Senate tra-
dition that forbids the President from
renominating an individual previously
rejected by the full Senate, let alone by
the Senate Judiciary Committee. Quite
to the contrary, there is a wealth of
precedent for such re-nominations.

As recently as 1997, the Senate Judi-
ciary Committee refused to report Bill
Lann Lee to the entire Senate. Yet
President Clinton not only renomi-
nated Lee in subsequent sessions of the
Senate, he even gave Lee a recess ap-
pointment in 2000 without triggering
substantial opposition from the Sen-
ate.

I am not asking for the Senate to de-
part from its traditions. Indeed, the
only departure from tradition that is
occurring today is the filibuster of
Miguel Estrada and now Priscilla
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Owen, something that has never hap-
pened before to a circuit court nomi-
nee.

I hope we have a good, vigorous de-
bate on this nomination because | be-
lieve that by any measure Justice
Owen is an exceptional judge and an
exceptional human being who deserves
confirmation.

I am confident that, at the end of the
debate, if Members of the Senate really
want to know what the facts are, as op-
posed to the caricature that has been
drawn of Justice Owen by special inter-
est groups intent on Vvilifying,
marginalizing, demonizing a good and
decent human being, that if we were al-
lowed to have a vote, we would have a
strong bipartisan majority that would
support her nomination.

I hope no matter what the outcome,
we will come to an end of the debate,
and we will simply do what the people
of our respective states sent us here to
do, and that is to vote.

I would not ask the Senate to depart
from its traditions of fairness in this
case. By any fair measure, Justice
Owen is an exceptional judge and ex-
ceptional nominee. I am confident she
will not only maintain the strong bi-
partisan majority she has in support of
her nomination, but that it will grow
as Senators examine the record, test
some of the allegations made against
her, and find them without substan-
tiation, without justification; that if
what we are really interested in is find-
ing the truth about this nominee, and
determining whether she will uphold
the oath she has taken and that she
will take as a judge on the circuit
court, she will be confirmed.

I hope this body will abide by the
Constitution as written, and not im-
pose some supermajority requirement
where the Constitution requires none,
and where the Supreme Court and Sen-
ate traditions and the fundamental
principle of majority rule dictate a ma-
jority vote on this nominee, not a 60-
vote supermajority.

As long as the Senate applies a fair
standard to this nominee, I have no
doubt Justice Owen will be confirmed.
Now nearly two years have passed
since she was nominated to the Federal
bench. The Senate should vote to con-
firm her immediately.

We ask judges to be fair, to be impar-
tial in deciding cases, to show neither
fear nor favor. But certainly the re-
quirement of fairness does not end in
the judicial branch. It also applies to
the Congress and to the Senate in per-
forming our responsibilities. Certainly
you would think it is self-evident that
it should apply in confirming judicial
nominees. Our current state of affairs
is neither fair nor representative of the
sentiment of a bipartisan majority of
this body.

The distinguished Senator from Ne-
vada has said that, when it comes to
setting the hours of debate, ‘‘there is
not a number in the universe that
would be sufficient.” | say two years is
more than sufficient.
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| yield the floor.

The PRESIDING OFFICER (Mrs.
DoLE). The Senator from Massachu-
setts.

Mr. KENNEDY. Madam President, |
welcome the opportunity to address
the issue about the qualifications of
Priscilla Owen to serve on the Fifth
Circuit of the United States.

In considering this nominee, particu-
larly in the wake of the recent com-
ments of my friend from Texas, it is
worthy to point out that there have
been 119 nominations for the Federal
bench, including the Court of Claims,
either for the district or the circuit
court, over the period of this President.
We have had one, Mr. Pickering, who
was defeated a year ago and who was
renominated by the President. There is
Priscilla Owen now before the Senate.
But there has only been one, according
to my calculations, Miguel Estrada,
where sufficient questions have been
raised as to his commitment to the
core values of the Constitution, where
that issue is still before the Senate.

That is an extraordinary response by
the Senate in considering favorably the
series of nominees by this President. |
don’t know the course of our history,
but this certainly has to be one of the
most favorable records, certainly of
any recent times, of response by the
Senate in approval of the President’s
nominees.

I listened to my friend and colleague
talk about the importance of Priscilla
Owen being able to finally get a vote
on her nomination. | was thinking
about the recent history of the time
when my friend from Utah, Senator
HATCH, was chairman of the Judiciary
Committee. We had three nominees for
the Fifth Circuit: H. Alston Johnson,
Enrique Moreno, and Jorge Rangel. All
three individuals were never given a
vote under the Republican committee
and the Republican Senate. These are
truly outstanding individuals.

It is important to have some under-
standing of history in terms of who has
permitted votes to take place and who
has failed to permit even these well-
qualified individuals, in this instance,
just on the Fifth Circuit. | am not tak-
ing the time of the Senate to list them
all. 1 know Senator LEAHY has done
this at other times.

I also refer to the history of the Sen-
ate to provide some awareness of back-
ground. The claim that it is unprece-
dented to filibuster a court of appeals
nomination is false and hypocritical.
Since 1980, cloture motions have been
filed on 14 court of appeals and district
court nominations.

Recently, Republicans filibustered,
in the year 2000, in an attempt to block
the nomination of Richard Paez, a His-
panic, and Marcia Berzon, onto the
Ninth Circuit. This is after Richard
Paez had been waiting 4 years due to
anonymous holds by Senate Repub-
licans. Bob Smith openly declared he
was leading a filibuster, and he de-
scribed Senator SESSIONS as a member
of his filibustering coalition. Even Sen-
ator FRIST was among those voting
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against cloture on the Paez nomina-
tion.

So requiring cloture on judicial
nominations is not an
extraconstitutional event. The Senate
has the role of advise and consent on
judicial nominations, and the Constitu-
tion leaves it to the Senate to carry
out its responsibility in accordance
with its own rules. Requiring cloture
to end debate on a nomination is per-
mitted under Senate rule XXIIl. The
right of Senators to speak on the floor
at length is central to the Senate’s
role.

| ask the Senate to listen to the his-
tory of the Senate on nominations. In
the first decade of the Senate’s history,
the Founders rejected a rule providing
for a motion to close debate, and for
the rest of our history, our rules have
provided that debate, which is the life-
blood of our power, cannot easily be
cut short. For 111 years, unanimous
consent was required to end debate in
the Senate. Until 1975, a two-thirds ma-
jority was required. Now it is only 60
votes that are required. Until 1949, de-
bates on nominations could not be cut
off at all.

It is interesting to note the history
of the rules as they have applied to
nominations historically when we are
considering controversial nominees. |
daresay if we look at the record
today—it is my understanding that
there is only one of President Bush’s
judicial nominations that we have so
far blocked on the Senate Floor, and
that is Mr. Estrada, which is because of
the failure of the Administration to
provide key documents from his time
in the Solicitor General office so that
we can be able to understand Mr.
Estrada’s commitments to the core
values of the Constitution.

It was interesting as well that earlier
in the day our leaders requested that
there be an opportunity to consider
Judge Edward Prado, a nominee to the
Fifth Circuit, who is on the registrar,
to see whether we could move ahead
with that nominee. There was objec-
tion that was filed, as | understand it,
by the Republicans. He is a Republican.
We may not all agree with his views or
his rulings, but in his time on the
bench he has shown that he is com-
mitted to the rule of law and not to re-
shaping the law to fit a rightwing ide-
ology. There is not a single letter of
opposition against him, and he is ready
to be voted on by the full Senate. Sen-
ator DASCHLE, Senator REID, and oth-
ers have indicated—the Judiciary Com-
mittee on our side has indicated—they
were prepared to vote on him earlier
today. But an objection was raised.
Nominees such as Judge Prado should
get our full support, but nominees such
as Priscilla Owen should not.

There is also Judge Cecilia Altonaga.
She would be the first Cuban American
woman on the Florida district court. |
understand she could be considered fa-
vorably and passed as the first Cuban
American woman to serve on the Flor-
ida district court. She had a unani-
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mous vote of the Judiciary Committee.
She could be approved this afternoon.
That would bring the number up to 121.

Earlier today the Senate narrowly
voted to confirm Jeffrey Sutton to a
lifetime appointment on the Sixth Cir-
cuit. Like far too many of President
Bush’s nominees, he was opposed by a
broad array of citizens from across the
country because there were many at-
tempts to roll back rights and protec-
tions for people with disabilities,
women, minorities, and older workers.

The drumbeat goes on. This after-
noon we begin debate on yet another
extremely controversial nominee—
Priscilla Owen. It is shameful and
shocking that the administration is so
bent on packing the courts with nomi-
nees such as Jeffrey Sutton and Pris-
cilla Owen, who are so clearly hostile
to the rights and protections that are
so important to vast numbers of Amer-
icans.

Many well-qualified, fairminded
nominees could easily be found by this
administration if they were willing to
give up their rightwing litmus test. |
have mentioned two who are pending
that we could be considering at this
very moment.

Priscilla Owen, | don’t believe should
be favorably considered. Her record on
the Texas Supreme Court is one of ac-
tivism, unfairness, and hostility to fun-
damental rights. | am particularly con-
cerned about her record on issues of

major importance to workers, con-
sumers, victims of racial discrimina-
tion or gender discrimination, and

women exercising their constitutional
right to choose.

Justice Owen is one of the most fre-
quent dissenters on her court in Texas
in cases involving workers, consumers,
and victims of discrimination. That she
dissents from this court so frequently
is immensely troubling. This court is
dominated by Republican appointees
and is known for frequently ruling
against plaintiffs. Yet when the court
rules in favor of plaintiffs, only one
member of the court, Justice Hecht,
has dissented more often than Justice
Owen.

In her dissents, Justice Owen raises
new barriers to limit the role of juries
in product liability cases, personal in-
jury cases, and narrowly construes em-
ployment discrimination laws. She has
limited the time period for minors to
remedy medical malpractice. She has
limited the ability of individuals to ob-
tain relief when insurance companies
unreasonably, and in bad faith, deny
claims. Justice Owen’s many dissents
reveal a pattern of far-reaching deci-
sions to limit remedies for workers,
consumers, and victims of discrimina-
tion or personal injury.

What is also very striking is the level
of criticism of Justice Owen’s opinions
by her colleagues on the court, and ef-
forts to explain these criticisms away
are unconvincing.

We all know judges are often critical
of the reasoning of their colleagues,
and occasionally these opinions can be
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strongly worded. What stands out here
are the frequent statements by her own
colleagues on the court that Justice
Owen puts her own views above the
law, even when the law is crystal
clear—she does this repeatedly in cases
involving the rights of plaintiffs, or of
young women seeking to exercise their
right to choose.

Take Alberto Gonzales, her former
colleague on the court, who is now
President Bush’s counsel in the White
House. In one of her cases involving the
interpretation of Texas’ parental noti-
fication statute, Justice Gonzales ac-
cused Justice Owen of ‘‘an unconscion-
able act of judicial activism.”” In these
parental notification cases, Justice
Owen repeatedly grafts barriers to re-
strict a young woman’s right to
choose. She inserts new standards that
are based on her own views and not on
the clear language of the statute.

At her hearing, Justice Owen and
some of my Republican colleagues sug-
gested, for the first time, that Justice
Gonzales was not referring to Justice
Owen and the other dissenters when he
accused Justice Owen of ‘‘unconscion-
able activism”’

That isn’t credible. Justice Gonzales
wrote a separate concurring opinion
specifically to defend the majority’s
opinion and to dispute the positions
taken by the dissenters. He emphasized
that the majority’s opinion was based
on the language of the Parental Notifi-
cation Act as written by the Texas
Legislature, and said:

[O]ur role as judges requires that we put
aside our own personal views of what we
might like to see enacted, and instead do our
best to discern what the legislature actually
intended.

Justice Gonzales went on to say that,
contrary to the legislature’s intent:

[T]he dissenting opinions suggest that the
exceptions to the general rule of notification
should be very rare and require a high stand-
ard of proof. | respectfully submit that these
are policy decisions for the Legislature.

It is this narrow construction of the
statute, put forward by the dissenters
that Justice Gonzales criticizes as un-
conscionable activism. It is obvious—
beyond any reasonable doubt—that
Justice Gonzales is referring to the
opinions of the dissenters, including
Justice Owen.

Similar criticisms of Justice Owen
appear repeatedly in other opinions of
the Texas court.

A striking example of the lengths
Justice Owen will take to narrow rem-
edies for plaintiffs is found not in a dis-
sent, but in a disturbing concurrence in
a case called GTE v. Bruce.

In this case, three employees sued
GTE for intentional infliction of emo-
tional distress because of constant
humiliating and abusive behavior of
their supervisor. The supervisor har-
assed and intimated employees, includ-
ing through daily use of profanity;
screaming and cursing at employees;
charging at employees and physically
threatening them; and humiliating em-
ployees by, for instance, making an
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employee stand in front of him in his
office for as long as 30 minutes while he
stared at her. The employees suffered
from severe emotional distress, ten-
sion, nervousness, anxiety, depression,
loss of appetite, inability to sleep, cry-
ing spells and uncontrollable emo-
tional outbursts as a result of his be-
havior. They sought medical and psy-
chological help because of their dis-
tress.

GTE argued that the employees could
not pursue an intentional infliction of
emotional distress claim in court. They
said that the employees’ remedies were
limited to worker’s compensation.
Eight justices on the Texas court
agreed that the Worker’s Compensa-
tion Act did not bar the plaintiffs’
claims. These justices concluded that
the actions of the supervisor when
looked at as a whole were so extreme
and outrageous as to support the jury’s
verdict of intentional infliction of emo-
tional distress. Justice Owen, alone,
wrote a separate opinion. While she
agreed that there was more than a
“scintilla of evidence’ to support the
jury’s finding that the supervisor in-
tentionally inflicted emotional distress
on the plaintiffs, she declined to join
the court’s opinion because ‘‘most of
the testimony that the court recounts
is legally insufficient to support the
verdict.”” Justice Owen then lists all
the supervisor’s behavior that is not a
basis for sustaining a cause of action.

Justice Owen, alone among all the
justices, felt the need to write sepa-
rately to adopt as narrow a construc-
tion as possible of a plaintiff’s right to
recover for a supervisor’s outrageous
and harassing conduct. Justice Owen
argued at her hearing last July, and
again at her most recent hearing, that
she wrote separately simply to make
clear that no plaintiff could recover for
any one of these individual actions
standing alone. This is not, however,
what Justice Owen’s opinion says. Her
opinion draws no such distinction. Fur-
thermore, it is clear from the majority
opinion that the standard is whether
the supervisor’s actions ‘“‘taken as a
whole” are sufficient to sustain a
claim. Not only is Justice Owen'’s opin-
ion troubling, but her answers to the
concerns raised seem less than candid.

Justice Owen’s record is particularly
troubling given the range of important
issues that come before the Fifth Cir-
cuit. The Fifth Circuit is one of the
most racially diverse circuits, with a
large number of Latinos and African-
Americans. The States in the Fifth Cir-
cuit are also among the poorest. It is
vital on this court in particular that a
judge is fair to workers, victims of dis-
crimination, and the personal injury
victims that come before the court.
Those who contend that we oppose Jus-
tice Owen simply because she is a Re-
publican appointee miss the point. | op-
pose her because | believe she will put
her own view above the law in cases re-
garding the basic and fundamental
rights on which all Americans have
come to rely, including the right to
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privacy and equal
law.

Not long ago, the Fifth Circuit was
hailed as a brave court for protecting
civil rights. When Congress passed the
Civil Rights Act in 1964 and the Voting
Rights Act in 1965, many States and lo-
calities in the South resisted these
measures. Federal judges such as El-
bert Tuttle, Frank Johnson, and John
Minor Wisdom, all Republican ap-
pointees, helped to make real the
promise of legal equality that was con-
tained in these important Federal stat-
utes. It is particularly important that
a judge appointed to this Court show a
commitment to civil rights and to up-
holding constitutional safeguards for
all Americans. | do not believe that
Justice Owen is in that proud tradition
of independence and fairness.

Justice Owen’s nomination has in-
cited a great deal of opposition from a
broad range of citizens and groups in
her home State of Texas. Those indi-
viduals who have observed her on the
Texas court, who have been harmed by
her rulings, have written to us in
droves opposing her appointment to
the Fifth Circuit. These include the
Gray Panthers of Texas, the National
Council of Jewish Women of Texas, the
Texas AFL-CIO, the Texas Civil Rights
Project, and the Texas Chapter of the
National Organization for Women. At
least 20 attorneys who practice in
Texas have written expressing their op-
position. A broad range of environ-
mental groups also oppose her nomina-
tion.

The issues at stake with Justice
Owen’s nomination go beyond partisan
games. This debate is about lifetime
appointments of courts that decide
cases that shape the lives of all Amer-
ican people. Our Federal courts have
made real the fundamental rights guar-
anteed by the Constitution and by Fed-
eral laws. Federal courts are the back-
bone of our pluralistic democracy,
helping to ensure that black children
have the same access to education as
white children, that a disabled woman
has the appropriate workplace accom-
modation so that she can help provide
for her family, and that our children
can breathe clean air and drink clean
water in their communities. Because
the Supreme Court takes less than 100
cases, many of the cases most impor-
tant to Americans are decided by lower
court judges.

The basic values of our society—
whether we will continue to be com-
mitted to equality, freedom of expres-
sion, and the right to privacy—are at
issue in each of these controversial
nominations. If the administration
continues to nominate judges who
would weaken the core values of our
country and roll back the laws that
have made our country a more inclu-
sive democracy, the Senate should re-
ject them.

No President has the unilateral right
to remake the judiciary in his own
image. The Constitution requires the
Senate’s advice and consent on judicial
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nominations. It is clear that our duty
is to be more than to rubber-stamp.

I urge my colleagues to vote against
Priscilla Owen’s nomination.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr. AL-
EXANDER). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.
Mr. MCCONNELL. Mr. President, |

ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. TAL-
ENT). Without objection, it is so or-
dered.

Mr. MCCONNELL. Mr. President, ear-
lier today Senator HATCH asked con-
sent for a time certain for a vote on
the pending Owen nomination. There
was an objection from the other side of
the aisle.

I make further inquiry of the assist-
ant Democratic leader if there is still
an objection to limiting debate on this
nomination. | yield to him for a re-
sponse.

Mr. REID. Mr. President, | say
through you to the distinguished Sen-
ator from Kentucky, | don’t think we
can work out any time agreement. |
have said so publicly. There have been
a number of statements on the floor
today. As | told Senator HATCH, there
simply would be no time agreement
ever on Priscilla Owen.

Mr. MCcCONNELL. Mr. President,
today we spent a good deal of time de-
bating the nomination of Justice Pris-
cilla Owen. Prior to today, we debated
her nomination for 2 other days, so for
3 days of valuable legislative time our
colleagues have had the opportunity to
come to the floor and debate. We in-
tend to continue this debate for an-
other 2 days. But the debate must come
to a reasonable end, so | am filing a
cloture motion this evening so we can
vote to close debate later this week.

I think we will be ready to vote.
After all, Justice Owen was nominated
by the President 2 years ago next week.
She has had two hearings before the
Judiciary Committee, over 30 edi-
torials have been written about her
nomination, and nearly all in support
of her confirmation, including the
Washington Post on three—three—sep-
arate occasions. There have been
countless op-eds and news articles.

Senator SCHUMER asked earlier today
if we on this side of the aisle expected
the Senate to be a rubberstamp for the
President’s nominations. The answer,
of course, is we do not. We do expect
the Senate to do what the Constitution
contemplates, and that is to vote; to
vote yes or no but to vote.

We also expect the Senate to do the
right thing by the Constitution, by this
nominee, and by the President of the
United States who nominated her.

CLOTURE MOTION

Mr. MCCONNELL. Mr. President, |
send to the desk a cloture motion.

The PRESIDING OFFICER. The mo-
tion having been presented under rule
XXIl1, the Chair directs the clerk to re-
port the cloture motion.
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The legislative clerk read as follows:
CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
standing rules of the Senate, do hereby move
to bring to a close debate on Executive Cal-
endar No. 86, the nomination of Priscilla R.
Owen of Texas to be United States Circuit
Judge for the Fifth Circuit.

Senators William Frist, Tom Hatch, Kay
Bailey Hutchison, John Cornyn, Mitch
McConnell, Jon Kyl, Wayne Allard,
Sam Brownback, Jim Talent, Michael
Crapo, Gordon Smith, Peter Fitzgerald,
Jeff Sessions, Lindsey Graham, Lincoln
Chafee, and Saxby Chambliss.

Mr. McCONNELL. For the informa-
tion of all Senators, this cloture vote
will occur on Thursday of this week. |
now ask unanimous consent the live
quorum under rule XXII be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
MORNING BUSINESS
Mr. McCONNELL. Mr. President, 1|
ask unanimous consent the Senate pro-
ceed to a period of morning business.
The PRESIDING OFFICER. Without
objection, it is so ordered.

———
HONORING OUR ARMED FORCES
Mrs. FEINSTEIN. Mr. President,

with the dramatic and precipitous fall
of many lIraqi cities, including Bagh-
dad, the military conflict in Iraq is all
but officially over.

Isolated pockets of resistance still
exist and there is the looming threat of
suicide bombings, as happened last Fri-
day at an ammunitions depot. But we
can now proclaim that the barbarous
regime of Saddam Hussein and his
Ba’ath Party has finally come to an
end.

As the military aspect subsides, the
number of casualties—United States,
coalition, and Iraqi—is also dimin-
ishing. And this, clearly, is wonderful
news. Still, regrettably, there have
been those over the last few weeks who
have made the ultimate sacrifice, some
of them with close ties to California. |
would like to take a moment to honor
these brave and selfless individuals.

Marine Cpl Jesus Medellin: On April
7, 21-year-old Jesus ‘““‘Marty’” Medellin
was killed when an enemy artillery
shell struck his vehicle. The second of
four boys from a very close family from
Fort Worth, TX, Medellin was remem-
bered as a warm and relaxed family
man who was active in local church.

As soon as he graduated from W.E.
Boswell High School, in the year 2000,
he went straight to Marine boot camp,
having decided to do so when only 12
years old. “There’s no prouder way of
losing someone than through serving
their country,” said his father, Freddy
Medellin, Sr., who was prevented from
joining the military because of phys-
ical problems.

As part of the 3rd Assault Amphibian
Battalion, First Marine Division, based
in Camp Pendleton, CA, Cpl Jesus
Medellin died doing what he had al-
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ways dreamed of doing. Americans ev-
erywhere should be as proud of him as
his family.

Marine Sgt Duane Rios: Remembered
as a gentle giant, as a light-hearted
person with an infectious laugh, 6-foot-
3-inch Duane Rios was killed in combat
on the outskirts of Baghdad, on Friday,
April 4. He was a squad leader for the
1st Combat Engineer Battalion of the
1st Marine Division, from Camp Pen-
dleton, CA.

Raised in Indiana by his grand-
mother, Rios graduated from Griffith
High School in 1996. It was there that
he met his future bride, Erica, who,
upon hearing of her husband’s death,
told the San Diego Union Tribune that
“there’s no way he’d leave me behind
knowing | couldn’t take it. . . . He was
a great guy, none better. . . . He did his
job with pride because it was some-
thing that he felt was right.”’

She recalled how much they loved
the view of the ocean at San Clemente,
walking their dog on the beach, and
watching the sunset. Her strength,
along with her husband’s sacrifice,
should serve as an inspiration to us all.

Marine 1stSgt Edward C. Smith: A 38-
year-old native of Chicago, Sgt Edward
Smith had served in the U.S. Marine
Corps for 20 years, and had served for 4
years as a reserve officer for the police
department of Anaheim, CA. His hope
was to retire from the Marines and be-
come a full-time police officer. He died
in Qatar, of combat injuries sustained
in central Iraq, on April 5.

A veteran of Operations Desert
Storm and Desert Shield, Sergeant
Smith received many commendations,
including the Navy Commendation
Medal and two Navy Achievement Med-
als

After graduating from the Palomar
Police Academy with the “Top Cop”
award, Sergeant Smith went on to re-
ceive such honors as the Rookie of the
Year for the Anaheim Police Depart-
ment and the Orange County Reserve
Police Officer of the Year in 2001.

His coworkers in Anaheim remember
Edward as a gentleman and a profes-
sional. He would send them e-mails and
makeshift postcards made from empty
MRE containers—one which promised
that he would wear his SWAP cap into
Baghdad.

Sergeant Smith leaves behind his
wife Sandy and three young children,
Nathan, Ryan, and Shelby. At a news
conference held at the Anaheim police
department, Ryan, an extraordinarily
mature 10-year-old, talked about how
their father was always there when
they needed help.

“It made me feel so good,” the boy
said. ‘“He was the best dad you could
ever have. | miss him a lot.”

Police Sgt. Rick Martinez, one of 100
colleagues who turned out to support
the Smith family, noted that ‘“‘we all
fell in love with his children. Edward’s
got to be so proud right now.”’

And so America is so very proud of
Sergeant Smith. Army Pvt. Devon D.
Jones: Army Pvt. Devon Jones left for
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boot camp just a few weeks after grad-
uating from Lincoln High School, in
San Diego, last June. He was just 19
years old.

It was only 3 years earlier that, after
moving from one San Diego group
home to another, the artillery spe-
cialist found a foster mother who he
called mom.

“I’m honored to talk about him,”” his
foster mother Evelyn Houston said.
‘““He was a strong spirit. He was cool,
but compassionate, and always con-
cerned about everyone’s well-being.”’

He joined the military in order to
pay for his education—his goal was to
be a writer and a teacher.

In a letter he sent to his family last
month, Private Jones described his life
in the desert. ““Sometimes | just look
into the sky at the stars and wonder
what you all are doing, and smile.

““Hold on, be patient,” he concluded,
““and know there is a reason for every-
thing.”

GySgt. Jeffrey Bohr: 39-year-old Ma-
rine GySgt. Jeffrey Bohr, who was
Killed in downtown Baghdad during a 7-
hour shootout outside a mosque, had
been in the military his entire adult
life. He joined the Army fresh of high
school in lowa, where he rode horses
and played football, but switched to
the Marine Corps 5 years later.

A large, Dbroad-shouldered man
known for his boundless energy—he
could run all day with the younger Ma-
rines he commanded—Sergeant Bohr
was also quiet and down-to-earth.

He lived with his wife Lori in San
Clemente, CA, and loved reading his-
tory and John Grisham novels and tak-
ing his two boxers, Tank and Sea Czar,
on 10-mile runs. He was also a diehard
Oakland Raiders fan.

The last time Sergeant Bohr called
Lori was a little over a month ago—he
spoke of sandstorms and his belief that
they would make good parents.

Lori’s brother, Craig Clover, called
Sergeant Bohr ‘‘a stand-up guy—do it
by the rules. For a friend or family,
he’d do anything . . . and he loved the
military.”

Marine LCpl Donald Cline Jr.: The
same was true with 21 year-old LCpl
Donald Cline, Jr., who was listed as
missing in action just over 1 month
ago, yet the Department of Defense
confirmed last week that he had died in
combat outside the city of Nasiriyah,
in southern lIraq.

Born in Sierra Madre, CA, Corporal
Cline moved to the town of La
Crescenta, where he attended the pub-
lic schools there until moving to
Sparks, NV. It was there that he met
his future wife Tina. They had two
children together Dakota, 2, and
Dylan, who is only 7 months old.

Sgt Troy Jenkins: On April 19, in an
extraordinary act of heroic selflessness
and sacrifice, 25-year-old Sgt Troy Jen-
kins threw himself on a cluster bomb
just before it detonated. As a result, he
saved the lives not only of several sol-
diers in his regiment—the 187th Infan-
try—but of a 7-year-old Iraqi girl.
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Raised by his father in Evergreen,
AL, Sergeant Jenkins loved roaming
the woods, fishing, and music. He
joined the Marines just before grad-
uating from high school, in 1995, and
later transferred to the Army. He also
served in Afghanistan and was plan-
ning to leave the service this summer,
with the hopes of joining the California
Highway Patrol.

His reason for wanting to leave the
military was so that his wife Amanda
and their two children, ages 4 and 2,
wouldn’t be alone again. Amanda was
not surprised by the circumstances of
his death. ‘““He didn’t have a selfish
bone in his body,”” she said. *‘He was al-
ways thinking of other people first.”

That was demonstrated, well beyond
the call of duty, when he willingly gave
his own life to save those of his fellow
soldiers and a little girl.

1ILT Osbaldo Orozco: 1LT Osbaldo
Orozco, just 26 years old, was killed in
Tikrit, Iraq, when his Bradley tank,
rushing to defend a checkpoint under
fire, flipped over as it moved into a po-
sition to return fire.

Strong, tall and fast, Lieutenant
Orozco was a star football player, both
at Delano High School, in Delano, CA,
and later at California Polytechnic
State University, San Luis Obispo. At
college, he was voted ‘‘Linebacker of
the Year,” was named as a Division |l
All-American, and racked up over 300
tackles. He gave up the opportunity to
go pro by choosing to enter the Army.

He married his high school sweet-
heart Mayra in 2001. ‘““He commanded
four Bradleys and he loved it,” she
said. ‘“‘He was ready to go and do his
job. They all were.”

Lieutenant Orozco is also survived by
his parents, Jorge and Reyes Orozco,
and five brothers, all over 6 feet tall.
Together, they spoke with great pride
of Osbaldo’s many accomplishments—
academic and athletic—and those spe-
cial leadership qualities that so en-
deared him to the men he commanded.

SFC John W. Marshall: SFC John
Winston Marshall was a 30-year vet-
eran of the U.S. Army—a career soldier
to the core. He grew up in Los Angeles
and kept close family ties in the area.
His parents, Odessa and Joseph, live in
Sacramento.

It is worth noting that both his par-
ents served in World War 11, in many
ways as trailblazers for African Ameri-
cans in the armed services. His mother
served as a nurse in England and his fa-
ther as a quartermaster.

Because of his 30 years of distin-
guished service, Sergeant Marshall was
eligible to leave the Armed Forces with
full retirement benefits and had, in
fact, planned to retire last year. Yet he
decided to stay because of looming hos-
tilities in Iraq. He was struck and mor-
tally wounded by rocket-propelled gre-
nade launched in an ambush by Iraqi
troops.

Born in St. Louis, he moved with his
family to Los Angeles when he was
only 3. An accomplished flute player
and a self-taught mechanic who made
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motor scooters out of lawnmower en-
gines, Sergeant Marshall graduated
from Washington High School in 1972
and enlisted in the Army.

He went on to serve during the Viet-
nam war, in South Korea and Germany,
and he was a veteran of Operation
Desert Storm. At the time of his death,
he was commanding a platoon of 40
men from the 3rd Infantry Division,
based at Fort Stewart, GA.

According to his mother Odessa, ‘“‘He
wasn’t there to pass the time; he was
there to do a job.”

His wife Denise told the Los Angeles
Times: ““He knew it was dangerous. He
didn’t run from anything.”’

And we should also remember that
50-year-old Sergeant Marshall was as
devoted to his family as he was to his
country. He leaves behind two sons and
a daughter, ages 12, 13, and 14.

In one of the last e-mails he sent to
his family, he noted: “‘l am not a politi-
cian or policy maker, just an old sol-
dier.”

Well, we politicians and policy-
makers must not forget any of these
heroes, regardless of their age, rank,
religion, sex, or ethnic background. To-
gether, they embody the diversity and
consummate professionalism of Amer-
ica’s Armed Forces.

We all hope and pray for the time
when there will be no more casualty
lists—when there will no longer be a
need to recount stories of courageous
men and women who willingly sac-
rificed their own lives, and irrevocably
changed the lives of their families,
their spouses, and children, in order to
overthrow Saddam Hussein and lib-
erate the people of Iraqg.

Clearly, this conflict was a signal
military success, and the casualties
were kept relatively small. | could not
be prouder of the stellar performance
of our Armed Forces.

But we must never forget to honor
every single loss, to pay our deepest re-
spects and offer our deepest sympathies
to those left behind, to those whose
worlds have been so completely
changed—and changed forever.

Mrs. BOXER. Mr. President, as we
pray for all those who are in harm’s
way, | rise to pay tribute to seven addi-
tional young Americans who were
killed in the Iraqi war.

I have made it a priority of mine to
come to the Senate Chamber to read
the names of the fallen military per-
sonnel who were from California or
were based in my State. So far, 41 indi-
viduals have died who are connected in
some way to California.

GySgt Jeffrey Edward Bohr, age 39,
was killed on April 10 during a shoot-
out in downtown Baghdad. He was as-
signed to the 1st Battalion, 5th Regi-
ment, Alpha Company of Camp Pen-
dleton, CA. He and his wife lived in San
Clemente, CA. He was originally from
northeast lowa. He began his military
career 20 years ago, serving in both the
Army and the Marine Corps. During his
career, he fought in Operation Desert
Storm, and took part in operations in
Panama, Somalia and Granada.
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Cpl Jesus Gonzalez, age 22, was killed
on April 12 in Baghdad. He was as-
signed to the 1st Tank Battalion, 1st
Marine Division, Twentynine Palms,
CA. He was born in Mexico and moved
with his family to Indio, CA, 10 years
ago. He was known as ‘““Hugo’ by his
friends and family. He was a soft-spo-
ken activist in his short life, marching
in a Gulf War protest in 1992 and orga-
nizing a walk-out at his high school to
support immigrant rights. However,
when he was called to duty, he did not
hesitate to fulfill his orders. He is sur-
vived by his wife, his 2-year-old daugh-
ter, and his parents.

SSgt Riayan A. Tejada, age 26, was
killed on April 11 during combat oper-
ations in northeast Baghdad. He was
assigned to the 3rd Battalion, 5th Ma-
rine Regiment, Camp Pendleton, CA.
He was from New York City. He moved
from the Dominican Republic to the
United States in 1989. After graduating
from high school, he enlisted in the
Marines. He is survived by his parents
and two children.

LCpl David Edward Owens, Jr., age
20, died from a chest wound inflicted
during combat on April 12 in Baghdad.
He was assigned to the 3rd Battalion,
5th Marine Regiment, 1st Marine Divi-
sion, Camp Pendleton, CA. He was from
Winchester, VA. He graduated from
James Wood High School in 2000. He
loved hunting and athletics and was a
wrestler and football player in high
school. He joined the Marines with the
long-term goal of a career in law en-
forcement. At his funeral service, he
became the first person ever given an
honorary appointment to the Virginia
State Police. He is survived by his par-
ents.

Cpl Jason David Mileo, age 20, was
killed on April 14 in Iraq. He was as-
signed to the 3rd Battalion, 4th Marine
Regiment, 1st Marine Division,
Twentynine Palms, CA. He was from
Centreville, MD. He was a 2000 grad-
uate of Chesapeake High School in
Pasadena, MD. He is survived by his
parents.

Army SGT Troy David Jenkins, age
25, died on Friday, April 24, from inju-
ries sustained during combat. He was
from Ridgecrest, CA. He was assigned
to the B Company, 3rd Battalion, 187th
Infantry Regiment, Fort Campbell, KY.

Army 1LT Osbaldo Orozco, age 26,
was Killed in Irag on April 25. He was
from Delano, CA. He was assigned to C
Company, 1st Battalion, 22nd Infantry
Regiment, Fort Hood, TX. He was a
star football player at Delano High
School and later played football at Cal
Poly San Luis Obispo, where he at-
tended on a full athletic scholarship.
He was a captain for the Mustangs in
1999 and was named the team’s Most
Inspirational Player. He was commis-
sioned as an Army officer in 2001. He
was the second oldest of five sons of
Mexican immigrants and the first in
his family to graduate from college.

Forty-one individuals who were from
California or based in California have
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died in the war. The people of Cali-
fornia, as well as all Americans, mourn
their loss.

May these beautiful young Ameri-
cans rest in peace.

| continue to pray for those who have
been injured in the war. | hope that
they and the rest of our brave young
men and women serving abroad will re-
turn home safely.

Mr. GRASSLEY. Mr. President, | rise
today to pay tribute to a fellow lowan
and a great American. It is with a
sense of sadness but also pride that I
must call to the attention of the Sen-
ate the sacrifice of Marine GySgt. Jeff
Bohr of Ossian, 1A, who was Killed
April 10, 2003, while participating in
the liberation of Baghdad. Jeff Bohr is
the second lowan to have died in Oper-
ation lIragi Freedom, and hopefully the
last. Jeff Bohr served his country in
the military for 20 years and had no
reservations about putting his life on
the line to protect American freedom
and to give freedom to the Iragi people.
His loss will be felt throughout lowa,
and particularly in his hometown of
Ossian. My thoughts and prayers are
with Jeff’s wife Lori as well as his fa-
ther Eddie and mother Jeanette, his
brothers, and all his family and friends.
As they mourn his loss, they can know
that they are not alone. Many people
in lowa and across the country share
their grief and reflect on the life of Jeff
Bohr, whether they knew him or not.
At the same time, Jeff’'s family can be
very proud of his service to his coun-
try. Jeff Bohr’s sense of patriotic duty
is a source of inspiration to us all, and
his sacrifice will not be forgotten. He
paid the ultimate price for our freedom
and security. Words can scarcely con-
vey the debt of gratitude that we all
owe Jeff Bohr, but | want to take this
opportunity to express my deepest re-
spect and admiration for Jeff and what
he did for America. Although his loss is
tragic, Jeff Bohr died fighting for his
country and he died a true patriot.

———

THE ACCESSION OF CYPRUS TO
THE EUROPEAN UNION

Mr. BIDEN. Mr. President, | rise
today to commend the Republic of Cy-
prus on its April 16 signing of an acces-
sion agreement with the European
Union, and also to bemoan the failure
to reach an agreement to end the near-
ly three-decade-old division of the is-
land.

The achievement of accession to the
European Union marks the last phase
of a 30-year enterprise by the Govern-
ment and people of the Republic of Cy-
prus, which began with an Association
Agreement in 1973 and will culminate
in May 2004 with full membership.

Celebration of this historic success,
however, is tempered by the absence of
a settlement that would have allowed
the island as a whole to join the EU.
The failure of the parties to reach an
agreement through the United Nations
process was both regrettable and avoid-
able.
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Although the Cyprus problem has
been on the United Nations agenda for
almost 40 years, it was the Clinton ad-
ministration’s decision in 1999 to make
finding a solution in Cyprus a high pri-
ority that brought the two sides of the
island back to proximity talks under
the good offices of the United Nations
Secretary General.

Since 1999, Secretary General Kofi
Annan and his special representative
Alvaro de Soto have engaged interested
parties in an intensive peace effort
with international support, including
that of U.S. Special Coordinator for
Cyprus Ambassador Tom Weston. They
worked feverishly with leaders in
Nicosia, Athens, Ankara, and Brussels
to try to persuade the parties to agree
to a draft plan prior to the European
Union summit in Copenhagen last De-
cember, at which the EU invited Cy-
prus and nine other countries to join
the Union. While that effort did not
produce an equitable end to the tragic
division of Cyprus, it did produce a re-
alistic framework and concrete text on
which to continue discussions to re-
solve the remaining issues.

After years of frustration and dis-
appointment, the people of Cyprus saw
a fragile but real possibility for settle-
ment, and the overwhelming majority
of the population in both communities
embraced the process.

In the first months of 2003, with the
clock running out to reach an agree-
ment before the date for Cyprus to sign
the EU accession agreement, the UN
Secretary  General asked Tassos
Papadopoulos, the newly-elected Presi-
dent of the Republic of Cyprus, and
Turkish Cypriot leader Rauf Denktash
to submit the plan to a public ref-
erendum. On March 10, Mr.
Papadopoulos in good faith condi-
tionally agreed to do so. Mr. Denktash
refused.

In response, tens of thousands of
Turkish Cypriots took to the streets to
express their support for the UN plan
and to entreat Mr. Denktash to partici-
pate in the process. But Mr. Denktash
did not respond to these calls from the
citizens whom he nominally represents.
In denying his own people a democratic
vote, he bears the primary responsi-
bility for quashing the peace talks.

Since then, Mr. Denktash has chosen
to discredit the UN process though
overheated rhetoric, calling the UN
plan ““full of tricks’ and alleging that
it did not take into account the non-
negotiable requirements and ‘‘reali-
ties”’ of the Turkish Cypriot people. He
did for the first time allow day-visits
across the ‘“Green Line’ that divides
the island, but this welcome concilia-
tory gesture appears to be more of a di-
versionary tactic than a return to the
negotiating table.

The Turkish Cypriots do have gen-
uine concerns about their status and
security, and these concerns must be
reflected in any settlement decision.
The Greek Cypriots need to acknowl-
edge that before 1974 there was a Cy-
prus Problem and that members of
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both communities committed
unpardonable violence and murder.
Similarly, the Turkish Cypriots need
to acknowledge that there has been a
Cyprus Problem ever since the Turkish
invasion of 1974, with mass human suf-
fering. Both sides must recognize that
this is 2003, not 1974 or 1964, and that
only a reunited Cyprus as a member of
the European Union would have iron-
clad, international security guarantees
for all its citizens.

Yet Mr. Denktash seems incapable of
seizing the moment by recognizing
that a negotiated settlement requires
compromise. As Secretary General
Annan stated in his report to the UN
Security Council, however, ‘“‘except for
a very few instances, Mr. Denktash by
and large declined to engage in nego-
tiation on the basis of give and take,”
thereby complicating efforts ‘“‘to ac-
commodate not only the legitimate
concerns of principle, but also the con-
crete and practical interests of the
Turkish Cypriots.”

The window for achieving a settle-
ment is not closed. Secretary General
Annan’s plan remains on the table as a
basis for negotiation. The European
Union has affirmed that there is a
place in the EU for Turkish Cypriots.
Upon the signing of the accession trea-
ty, Cypriot President Papadopoulos re-
stated his commitment to working to-
ward a settlement. Greek Prime Min-
ister and EU Council Term President
Simitis invited Mr. Denktash and other
Turkish Cypriot political leaders to
Nicosia to continue discussions toward
a settlement, an invitation which Mr.
Denktash to date has rejected. Turkish
Prime Minister Erdogan, with an eye
toward his own country’s future EU
membership once Ankara has met the
Copenhagen criteria, endorsed on April
17 the continuation of talks based on
the UN plan. | hope that Prime Min-
ister Erdogan, Foreign Minister Gul,
and other distinguished leaders in Tur-
key will prevail on Mr. Denktash to do
what is right for all in the region.

EU leaders at the April 16 accession
ceremony in Athens declared that the
expanded EU represents a ‘“‘common de-
termination to put an end to centuries
of conflict and transcend former divi-
sions.” The people in northern Cyprus
should not be barred from ‘‘the closer
ties of neighborhood’ described by Eu-
ropean Commission President Prodi.
Nor should they be excluded from the
opportunity, now extended to their fel-
low-citizens in the south, to join the
world’s most powerful economic asso-
ciation.

A lasting settlement would allow the
Turkish Cypriot people to emerge from
their isolation and become fully a part
of Europe. It would bring opportunities
for economic growth, for expanded
trade, for travel and for broader edu-
cational and cross-cultural exchanges.
And it would end the second-class citi-
zenship of the Turkish Cypriot people
in which their standard of living is at
best one-third that of the people in the
south.
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If Mr. Denktash does indeed have the
interests of the people of northern Cy-
prus at heart, he should step aside and
allow the Turkish Cypriot people to
choose their own future. There is too
much at stake to allow another oppor-
tunity to expire.

——

THE TROUBLED MEDIA
ENVIRONMENT IN UKRAINE

Mr. CAMPBELL. Mr. President, later
this week individuals around the world
will mark World Press Freedom Day.
The functioning of free and inde-
pendent media is tied closely to the ex-
ercise of many other fundamental free-
doms as well as to the future of any
democratic society. The Commission
on Security and Cooperation in Europe,
which | co-chair, is responsible for
monitoring press freedom in the 55 par-
ticipating States of the Organization
for Security and Cooperation in Eu-
rope, OSCE. Recently, | reported to the
Senate on the deplorable conditions for
independent media in the Republic of
Belarus. Today, | will address the situ-
ation of journalists and media outlets
in Ukraine.

Several discouraging reports have
come out recently concerning the
medic environment in Ukraine. These
reports merit attention, especially
within the context of critical presi-
dential elections scheduled to take
place in Ukraine next year. The State
Department’s Country Reports on
Human Rights Practices in Ukraine for
2002 summarizes media freedoms as fol-
lows: *““Authorities interfered with the
news media by intimidating journal-
ists, issuing written and oral instruc-
tions about events to cover and not to
cover, and pressuring them into apply-
ing self-censorship. Nevertheless a wide
range of opinion was available in news-
papers, periodicals, and Internet news
sources.”’

Current negative trends and restric-
tive practices with respect to media
freedom in Ukraine are sources of con-
cern, especially given that country’s
leadership claims concerning integra-
tion into the Euro-Atlantic commu-
nity. Lack of compliance with inter-
national human rights standards, in-
cluding OSCE commitments, on free-
dom of expression undermines that
process. Moreover, an independent
media free from governmental pressure
is an essential factor in ensuring a
level playing field in the upcoming 2004
presidential elections in Ukraine.

In her April 18, 2003 annual report to
the Ukrainian parliament, Ombudsman
Nina Karpachova asserted that jour-
nalism remains among the most dan-
gerous professions in Ukraine, with 36
media employees having been Kkilled
over the past ten years, while beatings,
intimidation of media employees,
freezing of bank accounts of media out-
lets, and confiscation of entire print
runs of newspapers and other publica-
tions have become commonplace in
Ukraine.

The murder of prominent journalist
Heorhiy Gongadze—who disappeared in
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September 2000—remains  unsolved.
Ukrainian President Kuchma and a
number of high-ranking officials have
been implicated in his disappearance
and the circumstances leading to his
murder. The Ukrainian authorities’
handling, or more accurately mis-
handling of this case, has been charac-
terized by obfuscation and
stonewalling. Not surprisingly, lack of
transparency illustrated by the
Gongadze case has fueled the debili-
tating problem of widespread corrup-
tion reaching the highest levels of the
Government of Ukraine.

Audio recordings exist that contain
conversations between Kuchma and
other senior government officials dis-
cussing the desirability of Gongadze’s
elimination. Some of these have been
passed to the U.S. Department of Jus-
tice as part of a larger set of recordings
of Kuchma’s conversations implicating
him and his cronies in numerous scan-
dals. Together with Commission Co-
Chairman Rep. CHRIS SMITH, | recently
wrote to the Department of Justice re-
questing technical assistance to deter-
mine whether the recordings in which
the Gongadze matter is discussed are
genuine. A credible and transparent in-
vestigation of this case by Ukrainian
authorities is long overdue and the
prepetrators—no matter who they may
be—need to be brought to justice.

The case of Ihor Alexandrov, a direc-
tor of a regional television station,
who was beaten in July 2001 and subse-
quently died also remains unsolved. Se-
rious questions remain about the way
in which that case was handled by the
authorities.

A Human Rights Watch report, Nego-
tiating the News: Informal State Cen-
sorship of Ukrainian Television, issued
in March, details the use of explicit di-
rectives or temnyky, lists of topics,
which have been sent to editors from
Kuchma’s Presidential Administration
on what subjects to cover and in what
manner. The report correctly notes
that these temnyky have eroded free-
dom of expression in Ukraine, as ‘“‘edi-
tors and journalists feel obligated to
comply with temnyky instructions due
to economic and political pressures and
fear repercussions for non-coopera-
tion.” To their credit, the independent
media are struggling to counter at-
tempts by the central authorities to
control their reporting and coverage of
issues and events.

Another troubling feature of the
media environment has been the con-
trol exerted by various oligarchs with
close links to the government who own
major media outlets. There is growing
evidence that backers of the current
Prime Minister and other political fig-
ures have been buying out previously
independent news sources, including
websites, and either firing reporters or
telling them to cease criticism of the
government of find new jobs.

Last December, Ukraine’s parliament
held hearings on ‘““Society, Mass Media,
Authority: Freedom of Speech and Cen-
sorship in Ukraine.” Journalists’ testi-
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mony confirmed the existence of cen-
sorship, including temnyky, as well as
various instruments of harassment and
intimidation. Tax inspections, various
legal actions or license withdrawals
have all been used as mechanisms by
the authorities to pressure media out-
lets that have not towed the line or
have supported opposition parties.

As a result of these hearings, the par-
liament, on April 3rd, voted 252 to one
to approve a law defining and banning
state censorship in the Ukrainian
media. This is a welcome step. How-
ever, given the power of the presi-
dential administration, the law’s im-
plementation remains an open question
at best, particularly in the lead up to
the 2004 elections in Ukraine.

| urge our Ukrainian parliamentary
colleagues to continue to actively
press their government to comply with
Ukraine’s commitments to funda-
mental freedoms freely agreed to as a
signatory to the Helsinki Final Act. |
also urge the Ukrainian authorities, in-
cluding the constitutional ‘‘guar-
antor’, to end their campaign to stifle
independent reporting and viewpoints
in the media. Good news from Ukraine
will come not from the spin doctors of
the presidential administration, but
when independent media and journal-
ists can pursue their responsibilities
free of harassment, intimidation, and
fear.

————
CHILD ABUSE PREVENTION MONTH

Mr. LAUTENBERG. Mr. President,
today | rise to talk about Child Abuse
Prevention Month. Child Abuse Pre-
vention Month was established 20 years
ago by Presidential proclamation and
since then, this month has been de-
voted to raising awareness about this
tragic problem.

This year holds particular sadness for
those of us from New Jersey. This past
January, 7-year-old Faheem Williams
was found dead in a Newark, NJ, base-
ment where he and his two brothers
had been imprisoned for weeks. He had
been starved and beaten. With Faheem
were his twin, Raheem, and 4-year-old
brother Tyrone, both of whom were
found to be malnourished and dehy-
drated. All of this occurred under the
supervision of the State agency that
placed these three boys in foster care.

His death marks a tragic failure on
the part of our State and country, as
do the deaths of thousands of children
each year. Mr. President, I was at
Faheem’s funeral. That day | said that
it didn’t matter whether his death was
due to neglect or direct abuse. We can-
not permit another child to go through
this ever again.

Across the country last year, 879,000
children were victims of child abuse
and neglect, of whom approximately
1,200 died from maltreatment. Accord-
ing to the national organization, Pre-
vent Child Abuse America, three chil-
dren die every day from abuse or ne-
glect at the hands of those who are
supposed to care for them. | don’t need
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to say that one is too many. Most dis-
turbingly, confirmed reports of child
abuse and neglect rose 3 percent in the
last year nationwide. This is the sec-
ond straight year child abuse has in-
creased.

There is no doubt that child abuse
and neglect continues to be a signifi-
cant problem in the United States. Our
children are our future, but their
health and safety in our society con-
tinues to decline. Every one of us has a
responsibility to work for the welfare
of the Nation’s children.

The Department of Health and
Human Services runs a National Clear-
inghouse on Child Abuse and Neglect
Information, providing research and re-
sources for prevention to individuals
and communities. Many nonprofit or-
ganizations, State agencies, individual
social workers, counselors, teachers,
and clergy work tirelessly to determine
when children are in danger. We need
to support the individuals and groups
who advocate for abused children, and
the foster families who care for them.

Faheem Williams paid a terrible
price for his little life and we must
honor his memory and the memories of
other victims of abuse by educating the
country about the risks and signs of
abuse and providing the resources
available to stop it.

——

HONORING JOHN HARDT

Mr. BENNETT. Mr. President, | take
this opportunity today to pay tribute
to a very distinguished servant of the
legislative branch of the Congress. In
May 2003, Dr. John Hardt will end his
official service with the Congressional
Research service after 32 years as a val-
uable resource to Congress in the field
of international economics and foreign
affairs. In many ways, Dr. Hardt’s re-
tirement symbolizes the ending of an
era for the Congress; he is the only re-
maining CRS Senior Specialist now
providing Congress with research and
analysis in the field of foreign affairs.
He has been a great asset to the Con-
gress and to CRS throughout his long
career in public service.

Dr. Hardt received both his Ph.D. in
economics and a Certificate from the
Russian institute from Columbia Uni-
versity. Prior to joining the Congres-
sional Research Service, he had already
had the kind of illustrious career that
serves as a lifetime achievement for
many others. He served his country
with distinction during World War 11,
receiving ribbons and battle stars for
both the European and Asiatic Thea-
ters of Operations as well as the Phil-
ippine Liberation Ribbon. He has been
an educator—specializing in econom-
ics, Soviet studies, and Sino-Soviet
studies—at the University of Wash-
ington, the University of Maryland,
Johns Hopkins University, the George
Washington University, the Foreign
Service Institute, and American mili-
tary service schools. He has served in
the American private sector, special-
izing in Soviet electric power and nu-
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clear energy economics for the CEIR
Corporation in Washington, DC, and as
a director of the Strategic Studies De-
partment at the Research Analysis
Corporation in McLean, VA, where he
specialized in Soviet Comparative
Communist and Japanese Studies. He
is a widely published author, with hun-
dreds of research papers, journal arti-
cles, technical memoranda, and books
and book chapters to his credit.

Dr. Hardt joined the Congressional
Research Service as the Senior Spe-
cialist in Soviet Economics in Novem-
ber of 1971. It is his work for CRS—and
for us, the Members of this body—that
I want to honor today. For the past
three decades, Dr. Hardt has served
Members of Congress, their staffs, and
committees with his considerable ex-
pertise in Soviet and post-Soviet and
Eastern Europe economics, the econ-
omy of the People’s Republic of China,
East-West commercial relations, and
comparative international economic
analysis. He has advised, among others,
both the Senate and House Commerce
Committees on East-West trade; the
senate and House Banking Committees
on the Export-lmport Bank and other
U.S. government financing programs;
and the Senate Finance and House
Ways and Means Committees on U.S.
trade policy. He frequently has trav-
eled with congressional committee del-
egations, serving as a technical adviser
on visits to the former Soviet Union,
Poland, Hungary, the former Yugo-
slavia, the United Kingdom, the Fed-
eral Republic of Germany, Italy, and
Sweden, and then preparing committee
reports for these trips. On many occa-
sions, Dr. Hardt has been called on to
advise directly Members of Congress
and congressional staff on Russian Fed-
eration debt reduction and its relation-
ship to nonproliferation concerns, and
has provided support to the Russian
Leadership Program, especially those
events and activities that involved
Members of Congress. The extent of his
national and international contacts is
breathtaking and includes senior mem-
bers of foreign governments and lead-
ing multinational businesses.

His most lasting legacy for Congress
may well be his service as both editor
and coordinator of a long series of
Joint Economic Committee compendia
on the economies of the PRC, Soviet
Union, and Eastern Europe. The Con-
gress can take pride in these impor-
tant, well-known, and highly respected
JEC studies, to which Dr. Hardt de-
voted so much of his talent and ener-
gies. The more than 70 volumes of this
work include: China Under the Four
Modernizations, 1982; China’s Economy
Looks Toward the Year 2000, 1986; The
Former Soviet Union in Transition,
1993; East-Central European Economies
in Transition, 1994; and Russia’s Uncer-
tain Economic Future, 2001. The series
includes hundreds of analytical papers
on various aspects of issues pertinent
to Congress and to U.S. policy, all writ-
ten by internationally recognized gov-
ernment, academic, and Private sector
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experts, and all coordinated and edited
by Dr. Hardt. This work was not only a
valuable source of analysis to the Con-
gress but also to the policymaking and
academic communities at large. For
many years, these volumes were the
most comprehensive sources of eco-
nomic data and analyses on the econo-
mies of the Soviet Union, China, and
Easter Europe.

Let me make one final point to illus-
trate the loss that we, as Members of
Congress, will sustain with Dr. Hardt’s
retirement. That point concerns one of
the great strengths that CRS offers to
Congress, and which Dr. Hardt’s tenure
and contributions at CRS epitomize
perfectly: institutional memory. Of the
525 Members of the 108th Congress,
only 11 were Members of the 92nd Con-
gress when Dr. Hardt first assumed his
official congressional duties. Most of
the countries that he has specialized in
have undergone astounding trans-
formation during his working life—
some, indeed, no longer exist. The
members of this deliberative body in
which we serve has turned over many
times. Committees have come and
gone. But through it all, John Hardt
has been a constant fixture, a strand of
continuity in an environment of con-
tinual change—part of the collective
institutional memory of CRS which is
of such value to our work in Congress.
We wish Dr. Hardt well in the new ven-
tures on which he will be embarking.
He will be greatly missed by us all.

———

ADDITIONAL STATEMENTS

CAPTAIN PENN HOLSAPPLE

® Mr. BURNS. Mr. President, | rise
today in recognition of Captain Penn
Holsapple’s 90th birthday. Captain
Holsapple served in the United States
Marine Corps during the Second World
War and was one of the first Marines to
land on the Pacific island of lwo Jima.
Every American knows of the enor-
mous sacrifices thousands of young
Marines made on that island to defend
our Nation, and Captain Holsapple
himself was wounded in action twice.
However, always living up to the Ma-
rine Corps motto “‘first to enter, last to
leave,”” Captain Holsapple remained on
Iwo Jima with his fellow Marines to
the very end. | ask all of my colleagues
to join me in wishing Captain Penn
Holsapple a happy 90th birthday and to
thank him for the service and sacrifice
he gave to his country. Happy Birthday
good friend.e

———

TRIBUTE TO THE CHEMICAL
WEAPONS WORKING GROUP

® Mr. BUNNING. Mr. President, | rise
today to pay tribute to the Chemical
Weapons Working Group, CWWG, for
receiving the Kentucky Environmental
Quality Commission’s 2003 Earth Day
Award. Each year a dozen organiza-
tions in Kentucky receive this award
for their outstanding commitment to
the environment.
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CWWG, under the direction of Craig
Williams, has played a vital role in the
demilitarization of chemical weapons
at the Blue Grass Army Depot in Ken-
tucky. | have worked with the CWWG
on this important issue and I know how
strongly many Kentuckians feel about
disposing of these weapons in the safest
and quickest manner possible.

Although it took some time, the pub-
lic and political pressure from CWWG
was instrumental in the Department of
Defense’s decision to use water neu-
tralization, not incineration, to de-
stroy the chemical weapons at Blue
Grass Army Depot. CWWG’s research
efforts to demonstrate effective alter-
natives to incineration were beneficial
to all parties involved in this impor-
tant decision.

I ask my colleagues in the Senate to
pay tribute to the Chemical Weapons
Working Group for their role in pro-
tecting the environment and the thou-
sands of Kentuckians that live near the
Blue Grass Army Depot.e

————

TRIBUTE TO DR. JAMES F.
JOHNSON

® Mr. SARBANES. Mr. President, | rise
today to pay tribute to Dr. James F.
Johnson, an outstanding public serv-
ant, who is retiring from the U.S.
Army Corps of Engineers after an ex-
emplary career spanning more than
three decades. | want to extend my per-
sonal congratulations and thanks for
his many years of service and contribu-
tions to improving both the water re-
sources of our Nation and the quality
of Federal Government services.

Throughout his 32-year career with
the Federal Government, Dr. Johnson
has distinguished himself for his lead-
ership, commitment, and dedication to
public service, to making government
work better, and to addressing some of
our Nation’s most critical water re-
source problems. Beginning in Corps of
Engineers Headquarters as a program
manager, he quickly advanced through
the ranks to positions in senior man-
agement, including service as Chief of
the Eastern Planning Management
Branch, Special Assistant to the Chief
of Planning, and Acting Assistant Di-
rector of Civil Works for the Upper
Mississippi and Great Lakes region.

I first came to know Jim when he
was selected as Chief of the Planning
and Policy Division at the Baltimore
District in 1985. During his 13-year ten-
ure in Baltimore, | had the opportunity
to work closely with him and his plan-
ning team on a number of water re-
source initiatives in the State of Mary-
land and the broader Chesapeake Bay
Region, including the restoration of
the north end of Assateague Island, the
Coastal Bays of Maryland, and the
Anacostia River. | know first hand the
extraordinary leadership, vision and
expertise Jim brought not only to
projects in this region, but equally im-
portant, to building and encouraging
one of the finest, most responsive and
innovative planning teams in the Na-
tion.
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Among his accomplishments, perhaps
the one that stands out most and un-
derscores Jim’s professionalism and
creativity is the role he played in the
planning, design and policy develop-
ment process of one of the Corps’ great-
est success stories—the restoration of
Poplar Island. This project, which is
taking clean dredged materials from
the channels leading to the Port of Bal-
timore and using it to restore a chain
of environmentally sensitive islands in
the Chesapeake Bay, has become a na-
tional model for habitat restoration
and the beneficial use of dredged mate-
rial. But developing and winning ap-
proval of the project was no easy task.
The size and scale of the project were
unprecedented. Federal policies at the
time greatly limited the funding and
contained other disincentives to mak-
ing this a viable option. Jim and his
planning staff put in countless hours
helping to resolve these problems and
develop innovative solutions that ulti-
mately led to the construction of the
project, relief for Maryland’s dredged
material disposal problem and develop-
ment of the largest environmentally
restoration initiative ever undertaken
in the Chesapeake Bay.

Jim Johnson’s contributions and ac-
complishments over the years have
been recognized through many pres-
tigious awards including the Army
Decoration for Meritorious Civilian
Service and the Secretary of Army
Award for Publications Improvement,
but perhaps no more so than by his se-
lection in 1998 to return to Head-
quarters as Chief of the Planning and
Policy Division of the Directorate of
Civil Works. In this prestigious posi-
tion, he has been responsible for man-
aging some $200 million annually in
water resource investments for naviga-
tion, ecosystem restoration, and flood
and storm protection. He also devel-
oped and implemented a new program
to expand planner training and leader-
ship skills.

Dr. Johnson has served the Nation
with distinction. His efforts, work
ethic, and abiding sense of responsi-
bility and commitment have earned
him the admiration of everyone with
whom he has worked. | have enormous
respect for the professionalism, inge-
nuity, and integrity which he brought
to the positions in which he has served
and greatly value the assistance he has
provided to me and my staff over the
years.

It is my firm conviction that public
service is one of the most honorable
callings, one that demands the very
best, most dedicated efforts of those
who have the opportunity to serve
their fellow citizens and country.
Throughout his career Jim Johnson
has exemplified a steadfast commit-
ment to meeting this demand. I want
to extend my personal congratulations
and thanks for his many years of hard
work and dedication and wish him well
in the years ahead.®
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RETIREMENT OF JOHN B. BROWN
111, ACTING ADMINISTRATOR OF
THE DEA

e Mr. BIDEN. Mr. President, James
Bryant Conant once said that ‘“‘each
honest calling, each walk of life, has
its own elite, its own aristocracy,
based on excellence of performance.” |
rise today to pay tribute to a man who
is a member of the law enforcement
elite, John B. Brown Ill, the Acting Di-
rector of the Drug Enforcement Admin-
istration.

John Brown has spent more than
three decades as a special agent in the
Drug Enforcement Administration.
Last year he capped his law enforce-
ment career when he was appointed
deputy administrator of the agency.
And when former Administrator Asa
Hutchinson was appointed as under
secretary at the Department of Home-
land Security, John Brown was tapped
to be Acting Director of the DEA.

John Brown is a dedicated, hard-
working government leader. He is
known at the DEA and in the larger
law enforcement community as a
thoughtful, personable administrator
and a man of great humility.

His career at the DEA has been a dis-
tinguished one. As a young agent he
worked in Mexico where he was deeply
involved in the investigation into the
murder of Kiki Camarena, the brave
DEA agent who was tortured and killed
by Mexican drug traffickers. During
that time as in the rest of his career—
whether it was in Miami, the Dallas
field division, the El Paso intelligence
center or at DEA Headquarters—John
Brown rose to the challenge and ex-
celled at each assignment.

But it was John Brown’s first job as
a teacher that really shaped him as an
agent. John is known by the people
who worked for him at DEA as a great
teacher, someone who took the time to
coach them, to motivate them, to
counsel them. For that reason, he is
one of the most popular administrators
at DEA, and one of the most respected.

As a school teacher, John quickly
found that many of the problems he
saw among students in his classroom
involved learning the skills and atti-
tudes and character to cope with life.
Drug use was becoming widespread in
the early 1970s and prompted John to
decide to join DEA as a special agent.

In truth, he never left the classroom.
He has said many times that one of his
proudest moments at DEA came when
a former student—someone who as a
young student had listened to one of
his talks about the perils of drug use
came up to him in an airport years
later. He introduced himself, said that
he had a great job and a wonderful fam-
ily—both of which he said would have
been impossible had he joined his many
friends who used drugs in high school.
He credited John Brown’s talk on drugs
with keeping away from a life of sub-
stance abuse.

I would be remiss if | did not mention
John’s wife, Christine Brown, who has
been a source of tremendous support
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and strength to John and their family.
I know that she and their two children
P.J. and Michael are incredibly proud
of John and the superior and important
work that he has done over the course
of his career.

John Brown is a leader of integrity
and total dedication. He has served his
country well and 1 wish him all the
best.®

———————

SOUTH DAKOTA SCHOOL OF MINES
AND TECHNOLOGY TAKE FIRST
PLACE IN ROCKY MOUNTAIN RE-
GIONAL CONCRETE CANOE COM-
PETITION

® Mr. JOHNSON. Mr. President, | rise
today to recognize and congratulate
the South Dakota School of Mines and
Technology on earning first place for
their remarkable display of ingenuity
and design at the 2002 Rocky Mountain
Regional Concrete Canoe Competition
in Logan, UT.

Under the supervision of their advi-
sor, Dr. Marion Hansen, the team
earned their 14th first place regional
win within the last 16 years. This win
qualifies the team for the National
Concrete Canoe Competition hosted by
Drexel University in June. South Da-
kota School of Mines and Technology’s
American Society of Civil Engineering
program has a strong record of finding
ingenious solutions to complex prob-
lems, and has placed in the top five in
the National Concrete Canoe Competi-
tion five times as well as winning the
over all national competition in 1995.

Based on appearance, weight, presen-
tation, and sprint and endurance races
for men, women, and co-ed squads, the
South Dakota School of Mines and
Technology team defeated teams from
Wyoming, Utah, and Colorado for their
first place win. To effectively imple-
ment their strategy, students worked
as a whole and within centralized
teams, such as hull design, mix design,
construction, and paddling, to bring
the project together as an award-win-
ning canoe. This win reflects the work
ethic and dedication that is so visible
in the state of South Dakota.

I want to acknowledge Dr. Richard J.
Gowen, president of the South Dakota
School of Mines and Technology, as
well as Dr. Marion R. Hansen, for their
guidance and support to help make this
year’s team so successful. | also want
to congratulate all of this year’s team
members: Steve Lipetzky, Andy Coats,
Ryan Hamilton, Dave Lowe, Eric
Gassland, Jen Pohl, Mandy Kost, Katie
Zeller, Tarar Boehmer, Wade Lein, and
Marshall Cassady.

Again, congratulations to the South
Dakota School of Mines and Tech-
nology on winning their 14th regional
concrete canoe competition.e

——

JIM WILDING
o Mr. WARNER. Mr. President, | rise
today to honor a friend and an out-

standing citizen of the Commonwealth
of Virginia, James A. Wilding, on the
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occasion of his retirement from the
Metropolitan Washington Airports Au-
thority. In the 25 years | have had the
opportunity to serve in this body many
Senators have come and gone. The
faces of industry and its leaders have
changed as well. In changing times Jim
Wilding has been constant—always a
trusted advisor to me and others for
the more than 40 years he has served
the Nation’s capital airports.

In his role at the Authority, Jim is
responsible for the management of two
of our most important airports in the
country—Washington Dulles Inter-
national Airport and Ronald Reagan
Washington National Airport. He has
managed them through rapid growth,
the transition away from Federal oper-
ation, and now into the new post 9/11
security paradigm. His vision is the re-
sult of strong knowledge, experience,
and dedication to his craft.

Mr. Wilding began his career with the
Federal Aviation Administration soon
after graduating from the Catholic
University of America in 1959 with a
graduate degree in civil engineering.
At the FAA, he participated in the
original planning and development of
Washington Dulles International Air-
port. I remember when that airport
was being built—many scoffed at the
idea. They questioned the need for a fa-
cility of that magnitude and objected
to the seemingly rural location. Today
we applaud the foresight that went
into Dulles. Our transportation system
relies on the balance between Dulles
and Reagan. Jim Wilding has been an
integral part of this visionary leader-
ship.

F%Ilowing the opening of Dulles in
1962, Mr. Wilding held progressively re-
sponsible positions in all phases of en-
gineering for the two federally owned
airports, eventually becoming the or-
ganization’s chief engineer. He served
as chief engineer until becoming the
airports’ deputy director in 1975, and
then its director 4 years later.

Mr. Wilding served as the director of
the FAA’s Metropolitan Washington
Airports organization from December
1979. In June 1987, the airports were
transferred to the newly created Air-
ports Authority, where he assumed his
current position as president.

During his tenure as president and
CEO of the Airports Authority, the
Metropolitan Washington Airports Au-
thority passenger activity at National
and Dulles Airports nearly doubled to
31 million passengers in 2002. With this
growth, he has overseen and managed a
massive capital development program
at both airports totaling well over $3
billion dollars. Under his leadership,
Reagan National Airport was modern-
ized with a new terminal building in
1997 which brought major improve-
ments to airport traffic management
and Metro system connections. At Dul-
les, he directed the expansion and con-
struction of new concourses, the build-
ing of the airport’s first parking ga-
rages, and is now managing a $3.2 bil-
lion capital improvement project. In
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addition, the Smithsonian will open its
new Air and Space Museum later this
year located at Dulles Airport.

Mr. Wilding’s career is highlighted
with many accolades, which, along
with his outstanding performance,
have earned him a national and inter-
national reputation as an aviation in-
dustry expert.

I wish to extend my sincerest con-
gratulations to Mr. James A. Wilding
on the occasion of his retirement. | am
honored to recognize his many accom-
plishments to our region, applaud his
service to our entire Nation’s aviation
transportation system, and to call him
a friend.e

————

HONORING HENRY S. SCHLEIFF,
CHAIRMAN AND CEO OF COURT
TV NETWORK

e Mr. LAUTENBERG. Mr. President,
on April 1, 2003, Henry Schleiff, chair-
man and CEO of Court TV, was award-
ed the Cable Television Public Affairs
Association, CTPAA, President’s
Award. CTPAA is a national organiza-
tion that focuses on public affairs
issues within the cable industry. | can
think of no better person to be honored
with this award considering the efforts
Mr. Schleiff has put forth to serve his
industry and the public community.

His career has featured an impressive
array of both private and public serv-
ice. Since his career began with HBO,
Mr. Schleiff has moved up the ranks of
the entertainment industry—from sen-
ior vice president of business affairs
and administration for HBO and head
of HBO Enterprises in the 1980s, to ex-
ecutive producer for Viacom Inter-
national Inc. and CEO of Viacom’s
Broadcast and Entertainment Groups
in the early 1990s, to executive vice-
president for Studios USA in the late
1990s. Mr. Schleiff has been the CEO of
Court TV since December 1999 and has
been the catalyst for its revival. Under
his leadership, Court TV has become
one of the most successful basic cable
networks in the industry, growing from
30 million subscribers to nearly 80 mil-
lion in just 4 years.

Equally impressive are Mr. Schleiff’s
efforts for the public community. He is
vice chairman of the board of directors
for the International Radio & Tele-
vision Society Foundation, Inc. IRTS,
and he serves on the board of directors
of the International Council, The Cre-
ative Coalition, and Theatreworks.
Court TV’s Choices and Consequences
education program, already in more
than 100,000 schools, encourages chil-
dren to make responsible decisions and
positive contributions to society. The
“Everyday Heroes” program honors
brave and courageous individuals who
made personal sacrifices or significant
contributions.

Mr. President, | ask unanimous con-
sent that a copy of Mr. Schleiff’s award
acceptance speech be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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It is really a great honor to appear this
evening with a group of colleagues and
friends, who | so admire and respect, because
they clearly share our network’s vision . . .
and, our sense of duty to make a difference
in the communities we serve. | accept this
year’s President’s Award with great pride, as
a validation of the important work done by
our network, Court TV—work that is very
much unfinished and ongoing—and, | accept
this award with great appreciation on behalf
of the extraordinarily dedicated and talented
team led by Dick Beahrs and Scoot Mac-
Pherson in this area, at Court TV.

It is, equally, a real privilege to appear
with a gathering of probably the most pas-
sionate, dedicated and caring people any-
where in the media. | am proud to be a part
of an industry like cable that is recognized
for its unequaled support for diverse pro-
grams and initiatives providing valuable
public service outreach. Moreover, the sug-
gestions and new ideas you have shared over
the past three days will, no doubt, con-
tribute significantly to our ability to main-
tain cable’s position as both the moral and
financial leader, in the field of telecommuni-
cations.

All of us in this room, tonight, know that
we don’t have to do public service. We don’t
have to go into neighborhoods and encourage
better education, promote health care, or
teach tolerance and understanding. Why do
we—why do you—participate and pursue
these causes: quite simply, because you
choose to. | have some idea of the sacrifice
and effort those here, tonight, make every
day, and it is not unreflective of Winston
Churchill’s observation that ‘“‘we make a liv-
ing by what we get, but we make a life . . .
by what we give.”” Those who received this
award, in senior management, like myself,
do so merely on behalf of those, in the field,
like you, who make the real contributions. It
is we, who should give this award to you, be-
cause it is we who should appreciate and, in-
deed, should be inspired by what you do.

We must all recognize that public service
is important from a number of perspectives:
its impact is felt in both karma and dollars.
Indeed, the legacy of the vast array of pro-
grams represented here, tonight, will live on
long after most, if not all, of the shows and
series that can be seen on any given net-
work. | particularly value what people do in
this area because, quite frankly, | am a prod-
uct of the Kennedy 60’s—I bought the ideal of
contribution and, in fact, it has served me
well; it has served Court TV well, and hope-
fully it serves you, because through your ef-
forts, public service puts this industry in the
best possible light, especially in these dark
and troubled times.

In a world where we correctly criticize
much of what we see on television . . . and in
a business where we are struggling with cus-
tomer service and competition, the one real,
indisputable Beacon (no pun intended) of
success in every corner and, by any
measure, is the diverse and important work
that people in Public Affairs do every day.
Cable, like any service industry, often gets a
black eye. But, because of your words and,
more importantly, your deeds, you are the
people who ameliorate those complaints and
put this industry in the enviable position of
being community activists for positive social
change.

Not only is what you do substantively im-
portant, but it is also well communicated to
our audiences—both viewers of our program-
ming and, more generally, subscribers who
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live in our communities of service. Oddly
enough, the only ones who sometimes have
trouble hearing your message and under-
standing its importance, are, frankly, those
often responsible for the purse strings. The
irony is that we must all do a better job in
communicating the legitimate success and
importance of our work not externally, out-
side our company, but rather, to those in the
executive suites. . . . Not only because all of
us here, tonight, are on the side of right
(and, as we say at Court TV, justice), but
also because, in the end, this is also very
much in the best economic interests of our
companies. We can do well by doing
good; we can do “‘well”’, financially . . . by
doing ‘“‘good’’, morally. In that regard, public
affairs efforts are among the most distinc-
tive and beneficial qualities of cable systems
and their programming. Why: because you
live where the rubber meets the road. You
live where the cable operator or cable net-
work meets the customer or viewer, as the
case my be . . . you are part and parcel of
the communities in which you serve

and, given your work, this industry simply
could not ask for better representatives.

We take great pride in our commitment to
public service at Court TV, and, especially,
the recognition it is receiving tonight, be-
cause we have always understood the power
of the medium of television—and, the poten-
tial for good that a network like ours can
play. For example, | recently learned that
five-year olds, typically, have watched more
than 5,000 hours of TV before they even enter
kindergarten—in most families, today, that’s
more time than they have spent in conversa-
tion with their parents—and, in all cases,
that is, statistically, more hours . . . than it
takes to earn a college degree. With our ex-
perience in creating quality educational ini-
tiatives—and, with the support and partner-
ship of our cable affiliates, we are increas-
ingly focused on harnessing the power of tel-
evision—both, on and off air—for its use as
an effective and engaging public service tool.

In that regard, allow me to point out some
of the recent specific intiatives that Court
TV’s Public Affairs and Corporate Commu-
nications people have introduced or other-
wise pursued and which provide me with the
privilege of standing here, tonight, on their
behalf.

Principally, you know us for our Golden
Beacon Award-winning Choices and Con-
sequences education programs, which, in its
five year existence, has reached more than
100,000 schools with programs designed to
keep our nation’s youth . . . out of our na-
tion’s courts, by teaching young people that
a poor choice made in a moment . . . can
have devastating consequences . . . for a life-
time. Through Choices and Consequences, we
aim to empower our children to make re-
sponsible decisions and to contribute, posi-
tively, to society. We have added educational
programs like the Forensics in the Class-
room Curriculum, and the Mobile Investiga-
tion Unit tour, which has made stops in 20
cities last year and plans 23 this spring and
summer. Tomorrow afternoon, we celebrate
the latest group of ‘“Everyday Heroes,’”” hon-
oring those who demonstrate bravery and
courage, often through individual acts of
personal sacrifice. As you may be aware, an
element of education and pro-social causes
runs, like a thread, through much of our pro-
gramming. Certainly, many of our investiga-
tive documentaries and specials raise crit-
ical issues regarding tolerance, or the fair-
ness of our criminal justice system. This
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year, for example, we will again focus on
Robert F. Kennedy’s legacy and the Human
Rights Award. And, finally, our original
movies attempt to raise important and rel-
evant questions which lead to informed de-
bate about a variety of judicial and social
issues.

The poet Ralph Waldo Emerson said, ‘‘to
appreciate beauty, to find the best in others,
to leave the world a little better, whether by
a healthy child, a garden patch or a re-
deemed social condition; to know even one
life has breathed easier because you have
lived. This is the meaning of success.” It is
in that light, that we at Court TV share with
you in your passion, your vision and our mu-
tual goal of bringing about positive change
through education and understanding.

I accept this year’s CTPAA President’s
Award, as a validation of the public affairs
work done by Court TV; | accept the Presi-
dent’s Award, on behalf of all of you, whose
tireless dedication has so contributed to to-
night’s . . . success; and, finally, | accept
this award as a reflection of your values and
ideals which are so important to the future
of this industry and . . . this nation.e

PROFESSOR JOE WILKINS’
RETIREMENT

e Mr. DURBIN. Mr. President, | rise
today to recognize Professor Joe Wil-
kins’ contributions to the State of Illi-
nois and our country.

Professor Wilkins will retire from
the University of Illinois in May 2003.
He will officially become a ‘“‘University
of Illinois Professor Emeritus of Man-
agement’” which is an accomplishment
in and of itself, but is only one facet of
his career.

Professor Wilkins has been a very ef-
fective teacher. He received an ‘“‘Out-
standing Teacher’” award selected by a
vote of the University student body.
His graduate course in International
Business was chosen by students in the
College of Business and Management as
their most valuable class. Additionally,
during 2002 Professor Wilkins received
the highest evaluation of all the fac-
ulty by students in the college.

Prior to his teaching career, Pro-
fessor Wilkins served with distinction
as a captain in the United States Air
Force. While serving he was repeatedly
decorated for heroism in combat. His
many decorations include the Silver
Star and two Purple Hearts, which
were awarded for his twice being
wounded in combat. Despite being in-
jured in combat, he continues to run at
least one 26.2-mile marathon a year
and enjoys scuba diving and sky-div-
ing.

In addition to his teaching and serv-
ice to many organizations, Professor
Wilkins has responded for over 30 years
to the needs of his home community—
Springfield, IL. Some of the many serv-
ices he has provided to Springdfield in-
clude being a regular blood donor and
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providing flights to needy persons re-
quiring medical assistance. He has do-
nated more than 15 gallons of blood in-
cluding 59 pints at the Central Illlinois
Community Blood Bank in Springfield.

Professor Wilkins has held positions
with both the State of Illinois and the
city of Springfield. As an operations re-
search analyst for the State of Illinois
he helped analyze managerial oper-
ations. Additionally, he has served in
many capacities and consulted on mul-
tiple issues for the city of Springfield.
Most notably, in 1982 he took an aca-
demic leave from the university to
serve for 13 months as Comptroller of
Springfield. On numerous occasions
since then he has provided manage-
ment advice to the city of Springfield.

Professor Wilkins has been a teacher
and role model to thousands of under-
graduate and graduate students. |1 am
sure the University of lllinois will miss
him greatly. Professor Wilkins has had
a lifetime of community service in
which he established a reputation of
personal integrity and demonstrated
courage. He is a distinguished citizen
and deserves to be recognized for all of
his contributions to society.®

——————

IN HONOR OF E.E. WARD MOVING
AND STORAGE COMPANY LLC OF
COLUMBUS, OHIO

® Mr. VOINOVICH. Mr. President, |
rise today to congratulate and pay
tribute to the E.E. Ward Moving and
Storage Company LLC of Columbus,
OH, for 122 years of service to the great
State of Ohio. Recently, the U.S. De-
partment of Commerce and the Con-
gressional Black Caucus recognized the
E.E. Ward Company as the oldest Afri-
can-American-owned business in Amer-
ica.

The Ward family has longstanding
roots in Ohio dating back before the
Civil War. From 1842 to 1858, John T.
Ward was a conductor on the Under-
ground Railroad which ran through Co-
lumbus, and the Ward home was a well-
known stop. During the Civil War,
John T. Ward received government
contracts to haul munitions, supplies,
and equipment for the U.S. Army.

After the Civil War, John’s son, Wil-
liam Ward, began working for his fa-
ther, and then he went to work for the
Union Transfer and Storage Company.
At Union Transfer, he moved up
through the ranks serving as teamster,
work supervisor, foreman, and rate
clerk. In 1881, William Ward rejoined
his father John T. Ward and together
they founded the Ward Transfer Line, a
wagon transportation business in
downtown Columbus.

Since 18381 the company has evolved
and changed with the times. In 1889,
the company changed its name to E.E.
Ward Transfer and Storage Company,
when the youngest son, Edgar Earl
Ward, assumed management of the
company. He was 18 years old. Twenty-
five years later, in 1914, the company
began its shift to motorized moving
and retired its last horse in 1921.
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Over the years, E.E. Ward has per-
formed moves for schools, museums, li-
braries, business, and homes. In the
1950s, the E.E. Ward Company was
awarded two notable contracts in Co-
lumbus—from the Steinway Piano
Company and the Franklin County
Board of Elections. During the course
of those contracts, it is estimated that
the company moved over 900,000 pianos
and hundreds of voting machines to
various precincts in Columbus.

The Company’s Chairman Emeritus
is Eldon W. Ward, the grandson of Wil-
liam Ward. He joined the company in
1945 and retired 51 years later in 1996.
Mr. Eldon Ward has been recognized as
an accomplished business leader and is
admired by many. He was inducted into
the Ohio Corporate Hall of Fame in
1991 and the Central Ohio Business Hall
of Fame in 1992. Under his leadership,
the E.E. Ward Company received the
National Torch Award of Marketplace
Ethics from the Better Business Bu-
reau.

As a community leader, Eldon Ward
served on the boards of over 40 commu-
nity organizations, including the local
chapter of the American Red Cross, the
Salvation Army, and the Chamber of
Commerce. He served as board presi-
dent of the Columbus Foundation, the
Franklin County United Way, and the
Central Ohio YMCA, which was re-
named the Eldon W. Ward YMCA in
1991.

Today, E.E. Ward Moving & Storage
Company is an agent of Bekins Van
Lines and provides local and interstate
household goods relocation services
and a variety of logistics services to
residential, government and corporate
customers. The company focuses pri-
marily on residential and business
moves and storage.

The longevity of the E.E. Ward Com-
pany is the result of its commitment to
excellent service. The current owners,
Brian A. Brooks, president and godson
of Eldon Ward, and Otto Beatty IlI, co-
owner, recently purchased the com-
pany. Both are in their early thirties.
They have chosen to carry on the en-
trepreneurial torch of their parents
and grandparents and are wonderful ex-
amples to other young business owners.
In fact, the company was recently
awarded the 2002 Super Service Award
from Angie’s List, a consumer and
household rating company.

Brian Brooks and Otto Beatty are
privy to a wealth of experience and
wisdom from family members and com-
munity members. Like their forebears,
they focus on providing excellent serv-
ice to their customers and giving gen-
erously to their community. Their
dedication and commitment is a shin-
ing example of good corporate citizen-
ship, something we need more of
throughout America.

I am pleased that this year the King
Arts Complex in Columbus will be the
recipient of a beautiful painting by
famed Columbus Artist Aminah Lynn
Robinson that illustrates the history of
the company and the Ward family’s
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role in the Underground Railroad. We
shall all pay tribute to people like the
John T. Ward family who helped Amer-
ica’s enslaved citizens gain freedom.
That is why in my first year in the
United States Senate, | co-sponsored
the bill to provide Federal funding to
the Underground Railroad Freedom
Center in Cincinnati, the only national
center of its kind in the country. |
hope the painting about the Ward Fam-
ily will inspire people of all ages to
learn more about the significant role of
the Underground Railroad in our his-
tory.

Recently, on the occasion of Ohio’s
bicentennial, | reminded a joint session
of the Ohio General Assembly in Chil-
licothe that our forefathers delivered
for us and now the future of our great
State is Iin our hands. Throughout
Ohio’s history, the Ward family has
made major contributions to the qual-
ity of life by creating jobs and opportu-
nities for countless Americans and we
should all be grateful for their hard
work and dedication.

| believe Brian Brooks’s and Otto
Beatty’s ancestors would be very proud
of their work today. With the two of
them at the helm of the E.E. Ward
Moving and Storage Company, | think
its future will be bright for many years
to come.

I wish the E.E. Ward Moving and
Storage Company the best of luck in
all of its endeavors and | look forward
to congratulating them on many suc-
cesses in the future.e

———
JOHN C. CARY

e Mr. BOND. Mr. President, | rise
today to pay tribute to the achieve-
ments of a distinguished member of the
Missouri education community, Mr.
John C. Cary.

Mr. Cary is retiring this year after 17
years of distinguished service to the
children and families of the Mehlville
school district. As superintendent of
schools for the Mehlville district he
has guided the district to academic
success, ensuring quality education for
all Mehlville children. He has helped
nurture Missouri’s youth with a stead-
fast dedication and care. His devotion
to education has earned him awards
and recognition from around the State,
including the Distinction in Perform-
ance Award for 2002-2003 school year.

Mr. Cary’s lifetime commitment to
education and children is admirable
and inspiring. Today | join with the
12,000 students in the Mehlville school
district in celebrating his 31 years as a
distinguished educator. | thank him for
his hard work and dedication to the
children and families of Missouri.e

——
HOLOCAUST MEMORIAL DAY

® Ms. CANTWELL. Mr. President, I
rise today in honor of Holocaust Memo-
rial Day, known in Hebrew as ‘“Yom Ha
Shoa.”

Seventy years ago, Adolf Hitler was
appointed Chancellor of Germany. In
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1933, the German Government adopted
numerous discriminatory policies
against Jews. Jews were prohibited
from working as newspaper editors or
owning land, and many Jewish immi-
grants had their citizenship revoked.
These actions fueled anti-Semitic sen-
timents among the general public. Sev-
enty years ago this month, German
citizens marched through the streets of
Leipzig with signs that read: “‘Don’t
buy from Jews—Shop in German busi-
nesses!”

It was a dark time for Germany, but
many throughout the world thought
that the situation would improve. The
1936 Olympic Games were held in Ber-
lin, even against the backdrop of the
rise of Hitler, the Gestapo, state-spon-
sored Aryan qualifications and the con-
struction of the first concentration
camps at Dachau and Buchenwald. In
1939, Jews were relocated into Jewish
ghettos, placed under curfews and
banned from most professions. The
world still ignored the problem; in May
of that year, a ship packed with 930
Jewish refugees was turned away by
several countries and forced to return
to Europe. One of those countries was
the United States.

By late 1939, Polish Jews were forc-
ibly placed in labor camps and required
to wear yellow stars for identification
at all times. Mass killings—called po-
groms—took tens of thousands of lives,
and Jews from conquered states were
deported to German concentration
camps. Following the German invasion,
France signed an armistice with Hitler
on June 22, 1940. Exactly 1 year later,
Germany invaded the Soviet Union.

All the while, the world ignored the
extermination of the Jewish people,
and the United States wrapped itself in
the flawed doctrine of isolationism. It
took far too long for our Nation to
grasp its responsibility and stake in
World War Il. When the war ended,
Germany had murdered over 6 million
Jews in the Holocaust. Pastor Martin
Niemoller described his reluctance to
stand up and help people in Germany,
and | believe his critique can apply to
individuals and countries:

First they came for the Jews, and | did not
speak out because | was not a Jew. Then
they came for the Communists, and | did not
speak out because | was not a Communist.
Then they came for the trade unionists and
I did not speak out because | was not a trade
unionist. Then they came for me and there
was no one left to speak out for me.

Today we remember those who suf-
fered. We remember those who were
murdered. We remember those who
spoke out. We will never forget them.
This history informs the difficult
choices that we face today.e

————
MESSAGE FROM THE HOUSE

At 11:47 a.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following bills, in which it requests
the concurrence of the Senate.
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H.R. 6. An act to enhance energy conserva-
tion and research and development, to pro-
vide for security and diversity in the energy
supply for the American people, and for
other purposes.

———

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-1937. A communication from the Ad-
ministrator, Agricultural Marketing Serv-
ice, Fruit and Vegetable Programs, Depart-
ment of Agriculture, transmitting, pursuant
to law, the report of a rule entitled “Dried
Prunes Produced in California; revising the
Regulations Concerning Compensation Rates
for Handlers’ Services Performed Regarding
Reserve Prunes Covered Under the California
Dried Prune Marketing Order (Doc. No.
FV02-993-2 FR)"’ received on April 22, 2003; to
the Committee on Agriculture, Nutrition,
and Forestry.

EC-1938. A communication from the Ad-
ministrator, Agricultural Marketing Serv-
ice, Fruit and Vegetable Programs, Depart-
ment of Agriculture, transmitting, pursuant
to law, the report of a rule entitled ““Dried
Prunes Produced in California; Revising Per-
taining to a Voluntary Prune Plum Diver-
sion Program (Doc. No. FV02-993-3)"" re-
ceived on April 22, 2003; to the Committee on
Agriculture, Nutrition, and Forestry.

EC-1939. A communication from the Ad-
ministrator, Agricultural Marketing Serv-
ice, Fruit and Vegetable Programs, Depart-
ment of Agriculture, transmitting, pursuant
to law, the report of a rule entitled ‘““Nec-
tarines and Peaches Grown in California; Re-
vision of Handling Requirements for Fresh
Nectarines and Peaches (Doc. No. FV03-916-
2)” received on April 22, 2003; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

EC-1940. A communication from the Ad-
ministrator, Agricultural Marketing Serv-
ice, Fruit and Vegetable Programs, Depart-
ment of Agriculture, transmitting, pursuant
to law, the report of a rule entitled ““‘Sweet
Cherries Grown in Designated Counties in
Washington; Establishment of Procedures to
Allow the Grading or Packing of Sweet Cher-
ries Outside the Production Area (Doc. No.
FV02-923-1)"" received on April 22, 2003; to the
Committee on Agriculture, Nutrition, and
Forestry .

EC-1941. A communication from the Ad-
ministrator, Agricultural Marketing Serv-
ice, Fruit and Vegetable Programs, Depart-
ment of Agriculture, transmitting, pursuant
to law, the report of a rule entitled ‘““Raisins
Produced form Grapes Grown in California;
Final Free and Reserve Percentages for 2002-
03 Crop Natural (sun-dried) Seedless and
Zante Currant Raisins (Doc. No. FVV03-989-4)""
received on April 22, 2003; to the Committee
on Agriculture, Nutrition, and Forestry.

EC-1942. A communication from the Ad-
ministrator, Agricultural Marketing Serv-
ice, Fruit and Vegetable Programs, Depart-
ment of Agriculture, transmitting, pursuant
to law, the report of a rule entitled *“Onions
Grown in South Texas; Increased Rate (Doc.
No . FV03-959-1)"" received on April 22, 2003;
to the Committee on Agriculture, Nutrition,
and Forestry.

EC-1943. A communication from the Ad-
ministrator, Agricultural Marketing Serv-
ice, Fruit and Vegetable Programs, Depart-
ment of Agriculture, transmitting, pursuant
to law, the report of a rule entitled “Toma-
toes Grown in Florida; Decreased Assess-
ment Rate; Correction (Doc. FV03-966-03)”
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received on April 22, 2003; to the Committee
on Agriculture, Nutrition, and Forestry.

EC-1944. A communication from the Regu-
latory Contact, Grain Inspection, Packers
and Stockyards Administration, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ““Exceptions
to Geographic Areas for Official Agencies
Under the USGSA (0580-AAT76)”" received on
April 16, 2003; to the Committee on Agri-
culture, Nutrition, and Forestry.

EC-1945. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘“Recogni-
tion of Animal Disease Status of Regions in
the European Union (Doc. No. 98-090-5)"" re-
ceived on April 11, 2003; to the Committee on
Agriculture, Nutrition, and Forestry.

EC-1946. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘“‘Exotic
Newcastle Disease; Additions to Quarantined
Area (Doc. No. 02-117-5)"" received on April
22, 2003; to the Committee on Agriculture,
Nutrition, and Forestry.

EC-1947. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘‘Pesticides;
Minimal Risk Tolerance Exemptions (FRL
7302-6)" received on April 16, 2003; to the
Committee on Agriculture, Nutrition, and
Forestry.

EC-1948. A communication from the Regu-
lations Coordinator, Department of Health
and Human Services, transmitting, pursuant
to law, the report of a rule entitled ‘““Control
of Communicate Diseases (0920-AA03)” re-
ceived on April 11, 2003; to the Committee on
Health, Education, Labor, and Pensions.

EC-1949. A communication from the Regu-
lations Coordinator, Department of Health
and Human Services, transmitting, pursuant
to law, the report of a rule entitled “Civil
Money Penalties: Procedures for Investiga-
tions, Imposition of Penalties and Hearings
(0938-AMS63)"’ received on April 16, 2003; to the
Committee on Health, Education, Labor, and
Pensions.

EC-1950. A communication from the Assist-
ant Secretary, Employee Benefits Security
Administration, Department of Labor, trans-
mitting, pursuant to law, the report of a rule
entitled “Interim Final Amendment for the
Mental Health Parity Act of ERISA (29 CFR
2590) (1210-AA62)” received on April 11, 2003 ;
to the Committee on Health, Education,
Labor, and Pensions.

EC-1951. A communication from the Assist-
ant Secretary, Employee Benefits Security
Administration, Department of Labor, trans-
mitting, pursuant to law, the report of a rule
entitled ““Final Rule for Reporting by Mul-
tiple Employer Welfare Arrangements and
Certain Other Entities that Offer or Provide
Coverage for Medical Care to the Employees
of Two or More Employers (29 CFR 2520)
(1210-AA54)”" received on April 11, 2002; to the
Committee on Health, Education, Labor, and
Pensions.

EC-1952. A communication from the Assist-
ant Secretary, Employee Benefits Security
Administration, Department of Labor, trans-
mitting, pursuant to law, the report of a rule
entitled “Plans Established or Maintained
Under Pursuant to Collective Bargaining
Agreements Under Section 3(40)(A) of ERISA
(1210-AA48)”’ received on April 11, 2003; to the
Committee on Health, Education, Labor, and
Pensions.

EC-1953. A communication from the Direc-
tor, Regulations Policy and Management,
Department of Health and Human Services,
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transmitting, pursuant to law, the report of
a rule entitled ‘““Medical Devices; Hema-
tology and Pathology Devices; Reclassifica-
tion of Automated Blood Cell Separator De-
vices Operating by Filtration Principle from
Class |1l to Class Il (Doc. No. 96P-0484)"" re-
ceived on April 11, 2003; to the Committee on
Health, Education, Labor, and Pensions.

EC-1954. A communication from the Direc-
tor, Division of Acquisition Management
Services, Office of the Assistant Secretary
for Administration and Management, De-
partment of Labor, transmitting, pursuant
to law, the report of a rule entitled ‘29 CFR
Part 99 Audits of States, Local Governments,
and Non-Profit Organizations (1291-AA278)”
received on April 11, 2003; to the Committee
on Health, Education, Labor, and Pensions.

EC-1955. A communication from the Acting
Executive Director & General Counsel, Ap-
praisal Subcommittee, Federal Financial In-
stitutions Examinations Council, transmit-
ting, pursuant to law, the Appraisal Sub-
committee’s Fiscal Year 2002 audited finan-
cial statements, received on April 23, 2003; to
the Committee on Banking, Housing, and
Urban Affairs.

EC-1956. A communication from the Under
Secretary for Industry and Security, Depart-
ment of Commerce, transmitting, pursuant
to law, the report to Congress relating to the
Imposition of Foreign Policy Controls on
Specially Designated Global Terrorists, re-
ceived on April 11, 2003; to the Committee on
Banking, Housing, and Urban Affairs.

EC-1957. A communication from the Under
Secretary for Industry and Security, Depart-
ment of Commerce, transmitting, pursuant
to law, the report to Congress related to the
Expansion of Foreign Policy-Based Controls
on Explosives Detection Equipment, received
on April 11, 2003; to the Committee on Bank-
ing, Housing, and Urban Affairs.

EC-1958. A communication from the Assist-
ant Secretary, Export Administration, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled “Ex-
ports and Reexports of Explosives Detection
Equipment and Related Software and Tech-
nology; Clarification and Explanation of
Foreign Policy Controls; to the Committee
on Banking, Housing, and Urban Affairs.

EC-1959. A communication from the Assist-
ant Secretary, Export Administration, Bu-
reau of Industry and Security Administra-
tion, Department of Commerce, transmit-
ting, pursuant to law, the report of a rule en-
titled ““Revisions to the Export Administra-
tion Regulations Related to the Missile
Technology Control Regime (MTCR) (0694-
AC22)”" received on April 11, 2003; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-1960. A communication from the Dep-
uty Secretary, Division of Corporation Fi-
nance, Securities and Exchange Commission,
transmitting, pursuant to law, the report of
a rule entitled ““Standards Relating to Listed
Company Audit Committees (3235-Al75)"" re-
ceived on April 11, 2003; to the Committee on
Banking, Housing, and Urban Affairs.

EC-1961. A communication from the Assist-
ant General Counsel, Regulations, Office of
the Secretary, Department of Housing and
Urban Development, transmitting, pursuant
to law, the report of a rule entitled “Infla-
tion Adjustment of Civil Money Penalty
Amounts (2501-AC91)”" received on April 11,
2003; to the Committee on Banking, Housing,
and Urban Affairs.

EC-1962. A communication from the Assist-
ant General Counsel, Regulations, Office of
the Secretary, Department of Housing and
Urban Development, transmitting, pursuant
to law, the report of a rule entitled ‘“Mort-
gage Insurance Premiums in Multifamily
Housing Programs (2502-AH64)" received on
April 11, 2003; to the Committee on Banking,
Housing, and Urban Affairs.
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EC-1963. A communication from the Direc-
tor, National Cemetery Administration, De-
partment of Veterans Affairs, transmitting,
pursuant to law, the report of a rule entitled
“Eligibility for Burial of Adult Children; Eli-
gibility for Burial of Minor Children; Eligi-
bility for Burial of Certain Filipino Veterans
(2900-A\195)"" received on April 22, 2003; to the
Committee on Veterans’ Affairs.

EC-1964. A communication from the Direc-
tor, Regulations Management, Veterans
Health Administration, Department of Vet-
erans Affairs, transmitting, pursuant to law,
the report of a rule entitled ‘“Reasonable
Charges for Medical Care or Services; 2003
Update (2900-AL57)"" received on April 24,
2003; to the Committee on Veterans’ Affairs.

EC-1965. A communication from the Under
Secretary of Defense, Acquisition, Tech-
nology and Logistics, Department of De-
fense, transmitting, pursuant to law, the re-
port entitled ‘‘Devolvement of Research, De-
velopment, Test, and Evaluation Programs
and Activities Beginning in FV 2004 re-
ceived on April 11, 2003; to the Committee on
Armed Services.

EC-1966. A communication from the Under
Secretary of Defense, Acquisition, Tech-
nology and Logistics, Department of De-
fense, transmitting, pursuant to law, the re-
port entitled ‘““Department of Defense Fiscal
Year 2002 Purchases From Foreign Entities”
received on April 11, 2003; to the Committee
on Armed Services.

EC-1967. A communication from the Under
Secretary of Defense, Acquisition, Tech-
nology and Logistics, Department of De-
fense, transmitting, pursuant to law, the re-
port of the Annual Selected Acquisition Re-
ports (SARs) for the quarter ending Decem-
ber 31, 2002; to the Committee on Armed
Services.

EC-1968. A communication from the Sec-
retary of Defense, transmitting, pursuant to
law, the report of a retirement; to the Com-
mittee on Armed Services.

EC-1969. A communication from the Assist-
ant Secretary of Defense, Reserve Affairs,
Department of Defense, transmitting, pursu-
ant to law, the STARBASE program Annual
Report for Fiscal Year 2002; to the Com-
mittee on Armed Services.

EC-1970. A communication from the Under
Secretary of Defense, Personnel and Readi-
ness, Department of Defense, transmitting,
pursuant to law, the report of a retirement;
to the Committee on Armed Services.

EC-1971. A communication from the Dep-
uty Secretary of Defense, Department of De-
fense, transmitting, pursuant to law, the re-
port relative to the transportation of a
chemical warfare agent; to the Committee
on Armed Services.

EC-1972. A communication from the Under
Secretary of Defense, Personnel and Readi-
ness, Department of Defense, transmitting,
pursuant to law, the report of a retirement;
to the Committee on Armed Services.

EC-1973. A communication from the Under
Secretary of Defense, Personnel and Readi-
ness, Department of Defense, transmitting,
pursuant to law, the report of a retirement;
to the Committee on Armed Services.

EC-1974. A communication from the Under
Secretary of Defense, Personnel and Readi-
ness, Department of Defense, transmitting,
pursuant to law, the report relative to the
Armed Forces’ aviation programs, received
on April 11, 2003; to the Committee on Armed
Services.

EC-1975. A communication from the Gen-
eral Counsel of the Department of Defense,
transmitting, pursuant to law, the report of
a proposed Bill entitled ‘“The Defense Trans-
formation for the 21st Century Act’’ received
on April 11, 2003; to the Committee on Armed
Services.

EC-1976. A communication from the Direc-
tor, Admissions Liaison, USAF Academy
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Group, Department of the Air Force, trans-
mitting, pursuant to law, the report relative
to sexual assault cases at the U.S. Air Force
Academy; to the Committee on Armed Serv-
ices.

EC-1977. A communication from the Acting
Secretary of the Navy, Department of the
Navy, transmitting, pursuant to law, the re-
port relative to the addition of 150,000
workstations under the Navy Marine Corps
Intranet (NMCI); to the Committee on
Armed Services.

EC-1978. A communication from the Vice
Admiral, Deputy Chief of Naval Operations,
Manpower and Personnel, Department of the
Navy, transmitting, pursuant to law, the re-
port relative to the implementation of per-
formance by the Most Efficient Organization
(MEO); to the Committee on Armed Services.

EC-1979. A communication from the Direc-
tor, Defense Procurement and Acquisition
Policy, Department of Defense, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Foreign Acquisition (DFARS Case
2002-D009)*" received on April 11, 2003; to the
Committee on Armed Services.

EC-1980. A communication from the Direc-
tor, Defense Procurement and Acquisition
Policy, Department of Defense, transmit-
ting, pursuant to law, the report of a rule en-
titled ““Extension of Contract Goal for Small
Disadvantaged Businesses and Certain Insti-
tutions of Higher Education (DFARS Case
2002-D038)’’; to the Committee on Armed
Services.

EC-1981. A communication from the Sec-
retary of Energy, transmitting, pursuant to
law, the report entitled “‘Fiscal Year 2002 re-
port on Laboratory Directed Research and
Development (LDRD); Plant Directed Re-
search, Development and Demonstration
(PDRD); and Site Directed Research, Devel-
opment and Demonstration (SDRD) Pro-
grams’ received on April 28, 2003; to the
Committee on Energy and Natural Re-
sources.

————

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. HATCH, from the Committee on
the Judiciary:

Report to accompany S. 113, a bill to ex-
clude United States persons from the defini-
tion of ‘“‘foreign power’” under the Foreign
Intelligence Surveillance Act of 1978 relating
to international terrorism (Rept. No. 108-40).

———

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. WARNER for the Committee on
Armed Services.

*Lawrence Mohr, Jr., of South Carolina, to
be a Member of the Board of Regents of the
Uniformed Services University of the Health
Sciences.

*Sharon Falkenheimer, of Texas, to be a
Member of the Board of Regents of the Uni-
formed Services University of the Health
Sciences.

Marine Corps nomination of Maj.
Henry P. Osman.

Air Force nominations beginning Brigadier
General John B. Handy and ending Colonel
Darryll D. M. Wong, which nominations were
received by the Senate and appeared in the
Congressional Record on April 7, 2003.

Marine Corps nomination of Col. Douglas
M. Stone.

Navy nomination of Capt. Thomas K.
Burkhard.

Gen.
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Army nomination of Maj. Gen. James J.
Lovelace, Jr.

Mr. WARNER. Mr. President, for the
Committee on Armed Services | report
favorably the following nomination
lists which were printed in the RECORD
on the dates indicated, and ask unani-
mous consent, to save the expense of
reprinting on the Executive Calendar
that these nominations lie at the Sec-
retary’s desk for the information of
Senators.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Air Force nominations beginning Paul L.
Cannon and ending Frank A. Yerkes, Jr.,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on February 25, 2003.

Air Force nomination of
Mercandante.

Air Force nominations beginning Stanley
J. Buelt and ending Christopher W.
Castleberry, which nominations were re-
ceived by the Senate and appeared in the
Congressional Record on March 24, 2003.

Air Force nominations beginning Eugene
L. Capone and ending Allen L. Womack,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on March 24, 2003.

Air Force nominations beginning Gary D.
Bomberger and ending Warren R. Robnett,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on March 26, 2003.

Air Force nominations beginning Michael
F. Adames and ending Scott A. Zuerlein,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on March 26, 2003.

Army nominations beginning Curtis J.
Alitz and ending Mary J. Wyman, which
nominations were received by the Senate and
appeared in the Congressional Record on
January 15, 2003.

Army nominations beginning Richard P.
Bein and ending Kelly E. Taylor, which
nominations were received by the Senate and
appeared in the Congressional Record on
January 15, 2003.

Army nominations beginning Deborah K.
Betts and ending David Williams, which
nominations were received by the Senate and
appeared in the Congressional Record and
appeared in the Congressional Record on
January 15, 2003.

Army nominations of James R. Kerin, Jr.

Army nominations beginning Henry E.
Abercrombie and ending Michelle F.
Yarborough, which nominations were re-
ceived by the Senate and appeared in the
Congressional Record on March 26, 2003.

Army nominations beginning Michael P.
Armstrong and ending Craig M. Whitehill,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on March 26, 2003.

Army nominations beginning John F.
Agoglia and ending Jeffrey R. Witsken,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on March 26, 2003.

Army nominations beginning Paul F. Abel,
Jr. and ending X4432, which nominations
were received by the Senate and appeared in
the Congressional Record on March 26, 2003.

Army nomination of William T. Boyd.

Army nominations beginning Richard D.
Daniels and ending George G. Perry IlIlI,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on April 7, 2003.

Army nominations beginning Gary L.
Hammett and ending David L. Smith, which
nominations were received by the Senate and

Lawrence
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appeared in the Congressional Record on
April 7, 2003.

Army nominations beginning Edward A.
Hevener and ending Zeb S. Regan, Jr., which

nominations were received by the Senate and

appeared in the Congressional Record on
April 10, 2003.

Marine Corps nomination of Kenneth O.
Spittler.

Marine Corps nominations beginning

Thomas Duhs and ending William M. Lake,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on February 11, 2003.

Marine Corps nominations beginning Pat-
rick W. Burns and ending Daniel S. Ryman,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on February 11, 2003.

Marine Corps nominations beginning Don-
ald J. Anderson and ending Donald W.
Zautcke, which nominations were received
by the Senate and appeared in the Congres-
sional Record on March 11, 2003.

Marine Corps nominations beginning Sean
T. Mulcahy and ending Steven H. Mattos,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on March 24, 2003.

Marine Corps nominations of Franklin
McLain.

Marine Corps nominations beginning
Bryan Delgado and ending Paul A.
Zacharzuk, which nominations were received
by the Senate and appeared in the Congres-
sional Record on March 24, 2003.

Marine Corps nomination of Michael H.
Gamble.

Marine Corps nomination of Jeffrey L. Mil-
ler.

Marine Corps nominations of Barett R.
Byrd.

Marine Corps nominations beginning Jef-
frey Acosta and ending John G. Wemett,
which nominations were received by the Sen-
ate and appeared in the Congressional
Record on April 7, 2003.

*Nomination was reported with rec-
ommendation that it be confirmed subject to
the nominee’s commitment to respond to re-
quests to appear and testify before any duly
constituted committee of the Senate.

(Nominations without an asterisk were re-
ported with the recommendation that they
be confirmed.)

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. STEVENS (for himself, Mr.
CAMPBELL, Mr. DOMENICI, Mr. HATCH,
Mr. INOUYE, and Ms. MURKOWSKI):

S. 931. A bill to direct the Secretary of the
Interior to undertake a program to reduce
the risks from and mitigate the effects of
avalanches on visitors to units of the Na-
tional Park System and on other rec-
reational users of public land; to the Com-
mittee on Energy and Natural Resources.

By Mr. BREAUX (for himself, Mr. EN-
SIGN, Mr. CRAPO, and Mr. BUNNING):

S. 932. A bill to amend the Internal Rev-
enue Code of 1986 to allow a credit against
income tax for taxpayers owning certain
commercial power takeoff vehicles; to the
Committee on Finance.

By Mr. BREAUX:

S. 933. A bill to amend the Internal Rev-
enue Code of 1986 to modify the active busi-
ness definition under section 355; to the Com-
mittee on Finance.

By Mr. BREAUX (for himself and Mr.
NICKLES):
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S. 934. A bill to amend the Internal Rev-
enue Code of 1986 to modify the small refiner
exception to the oil depletion deduction; to
the Committee on Finance.

By Mr. BREAUX:

S. 935. A bill to amend the Internal Rev-
enue Code of 1986 to allow certain coins to be
acquired by individual retirement accounts
and other individually directed pension plan
accounts; to the Committee on Finance.

By Mr. BAUCUS (for himself,
GRASSLEY, and Mr. McCAIN):

S. 936. A bill to amend the Internal Rev-
enue Code of 1986 to deny any deduction for
certain fines, penalties, and other amounts;
to the Committee on Finance.

By Mr. VOINOVICH (for himself, Mr.
DEWINE, and Mr. LEVIN):

S. 937. A bill to reauthorize the Harmful
Algal Bloom and Hypoxia Research and Con-
trol Act of 1998, and for other purposes; to
the Committee on Commerce, Science, and
Transportation.

By Mrs. MURRAY:

S. 938. A bill to amend title 38, United
States Code, to provide for the payment of
dependency and indemnity compensation to
the survivors of former prisoners of war who
died on or before September 30, 1999, under
the same eligibility conditions as apply to
payment of dependency an indemnity com-
pensation to the survivors of former pris-
oners of war who die after that date; to the
Committee on Veterans’ Affairs.

By Mr. HAGEL (for himself, Mr. HAR-
KIN, Mr. WARNER, Mr. CHAFEE, Ms.
COLLINS, Ms. SNOWE, Mr. COLEMAN,
Mr. KENNEDY, Mr. JEFFORDS, Mr.
DobD, Ms. MIKULSKI, Mrs. CLINTON,
Mrs. MURRAY, Mr. BINGAMAN, and Mr.
REED):

S. 939. A bill to amend part B of the Indi-
viduals with Disabilities Education Act to
provide full Federal funding of such part, to
provide an exception to the local mainte-
nance of effort requirements, and for other
purposes; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mr. GRAHAM of South Carolina:

S. 940. A bill to amend the Immigration
and Nationality Act relating to naturaliza-
tion through service in the Armed Forces of
the United States; to the Committee on the
Judiciary.

By Mr. EDWARDS:

S. 941. A bill to establish the Blue Ridge
National Heritage Area in the State of North
Carolina, and for other purposes; to the Com-
mittee on Energy and Natural Resources.

By Mr. BROWNBACK (for himself and
Mr. NELSON of Nebraska):

S. 942. A bill to amend title XVIII of the
Social Security Act to provide for improve-
ments in access to services in rural hospitals
and critical access hospitals; to the Com-
mittee on Finance.

By Mr. ENZI:

S. 943. A bill to authorize the Secretary of
the Interior to enter into 1 or more contracts
with the city of Cheyenne, Wyoming, for the
storage of water in the Kendrick Project,
Wyoming; to the Committee on Energy and
Natural Resources.

By Mr. JEFFORDS (for himself, Mr.
DURBIN, Mr. REID, and Mr. KERRY):

S. 944. A bill to enhance national security,
environmental quality, and economic sta-
bility by increasing the production of clean,
domestically produced renewable energy as a
fuel source for the national electric system;
to the Committee on Energy and Natural Re-
sources.

By Mr. McCAIN:

S. 945. A bill to amend title 37, United
States Code, to improve the process for ad-
justing the rates of pay for members of the
uniformed services; to the Committee on
Armed Services.

Mr.
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By Mr. LEAHY (for himself, Mr.
GRASSLEY, Mr. DURBIN, Mr. FEIN-
GOLD, Mr. KOHL, and Mr. SCHUMER):

S. 946. A bill to enhance competition for
prescription drugs by increasing the ability
of the Department of Justice and Federal
Trade Commission to enforce existing anti-
trust laws regarding brand name drugs and
generic drugs; to the Committee on the Judi-
ciary.

By Mr. ALLARD:

S. 947. A bill to better assist lower income
families in obtaining decent, safe, and af-
fordable housing through the conversion of
the section 8 housing choice voucher pro-
gram into a State-administered block grant;
to the Committee on Banking, Housing, and
Urban Affairs.

By Mr. SCHUMER:

S. 948. A bill to require prescription drug
manufacturers, packers, and distributors to
disclose certain gifts provided in connection
with detailing, promotional, or other mar-
keting activities, and for other purposes; to
the Committee on Health, Education, Labor,
and Pensions.

By Mrs. HUTCHISON (for herself and
Mrs. FEINSTEIN):

S. 949. A bill to establish a commission to
assess the military facility structure of the
United States overseas, and for other pur-
poses; to the Committee on Armed Services.

——————

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. CORZINE (for himself, Mr.
DobD, Mr. DURBIN, Mr. FEINGOLD, Mr.
KERRY, Mrs. MURRAY, and Mr. KEN-
NEDY):

S. Res. 122. A resolution expressing the
sense of the Senate that the President
should designate May 1, 2003 as ‘‘National
Child Care Worthy Wage Day’’; to the Com-
mittee on the Judiciary.

By Mr. GREGG (for himself, Mr.
LIEBERMAN, Mr. FRIST, Mr. ALEX-
ANDER, Mr. CARPER, and Mr. BAYH):

S. Res. 123. A resolution designating April
28, 2003, through May 2, 2003, as ‘‘National
Charter Schools Week’, and for other pur-
poses; to the Committee on the Judiciary.

By Mr. BURNS (for himself, Mr. BAuU-
cus, Mrs. CLINTON, Mr. COCHRAN, Mr.
CRAPO, Mr. HATCH, Mr. MILLER, Mr.
LEVIN, Mr. KOHL, and Mr. STEVENS):

S. Res. 124. A resolution designating Sep-
tember 28, 2003, as ‘“National Good Neighbor
Day’’; to the Committee on the Judiciary.

By Mr. GREGG (for himself, Mr.
LIEBERMAN, Mr. ALEXANDER, Mr. CAR-
PER, and Mr. BAYH):

S. Res. 125. A resolution designating April
28, 2003, through May 2, 2003, as ‘‘National
Charter Schools Week’, and for other pur-
poses; considered and agreed to.

By Mr. BREAUX (for himself and Ms.
LANDRIEU):

S. Con. Res. 39. A concurrent resolution
supporting the goals and ideals of St. Tam-
many Day on May 1, 2003, as a national day
of recognition for Tamanend and the values
he represented; considered and agreed to.

———

ADDITIONAL COSPONSORS

S. 132
At the request of Mr. FEINGOLD, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 132, a bill to place a mora-
torium on executions by the Federal
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Government and urge the States to do
the same, while a National Commission
on the Death Penalty reviews the fair-
ness of the imposition of the death pen-
alty.
S. 145
At the request of Mr. KyL, the name
of the Senator from North Carolina
(Mrs. DoOLE) was added as a cosponsor
of S. 145, a bill to prohibit assistance to
North Korea or the Korean Peninsula
Development Organization, and for
other purposes.
S. 171
At the request of Mr. DAYTON, the
names of the Senator from Vermont
(Mr. LEAHY) and the Senator from New
York (Mr. SCHUMER) were added as co-
sponsors of S. 171, a bill to amend title
XVIIl of the Social Security Act to
provide payment to medicare ambu-
lance suppliers of the full costs of pro-
viding such services, and for other pur-
poses.
S. 243
At the request of Mr. ALLEN, the
name of the Senator from Maine (Ms.
CoLLINS) was added as a cosponsor of S.
243, a bill concerning participation of
Taiwan in the World Health Organiza-
tion.
S. 300
At the request of Mr. KERRY, the
names of the Senator from Louisiana
(Ms. LANDRIEU), the Senator from Wis-
consin (Mr. KoOHL), the Senator from
Delaware (Mr. BIDEN), the Senator
from Minnesota (Mr. COLEMAN), the
Senator from Washington (Mrs. MUR-
RAY), the Senator from Kentucky (Mr.
BUNNING), the Senator from Rhode Is-
land (Mr. REED), the Senator from Ha-
waii (Mr. INOUYE), the Senator from
Florida (Mr. NELSON), the Senator from
Connecticut (Mr. DobpD), the Senator
from Michigan (Mr. LEVIN), the Sen-
ator from Indiana (Mr. LUGAR), the
Senator from North Dakota (Mr. DOR-
GAN), the Senator from Montana (Mr.
BURNS), the Senator from Pennsylvania
(Mr. SPECTER), the Senator from Ar-
kansas (Mr. PRYOR), the Senator from
Wisconsin (Mr. FEINGOLD), the Senator
from South Carolina (Mr. GRAHAM), the
Senator from North Dakota (Mr.
CONRAD), the Senator from Tennessee
(Mr. ALEXANDER) and the Senator from
Michigan (Ms. STABENOW) were added
as cosponsors of S. 300, a bill to award
a congressional gold medal to Jackie
Robinson (posthumously), in recogni-
tion of his many contributions to the
Nation, and to express the sense of
Congress that there should be a na-
tional day in recognition of Jackie
Robinson.
S. 318
At the request of Mr. KERRY, the
name of the Senator from New Mexico
(Mr. DOMENICI) was added as a cospon-
sor of S. 318, a bill to provide emer-
gency assistance to nonfarm-related
small business concerns that have suf-
fered substantial economic harm from
drought.
S. 338
At the request of Mr. LAUTENBERG,
the names of the Senator from North
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Dakota (Mr. CONRAD), the Senator from
New York (Mrs. CLINTON) and the Sen-
ator from Massachusetts (Mr. KERRY)
were added as cosponsors of S. 338, a
bill to protect the flying public’s safety
and security by requiring that the air
traffic control system remain a Gov-
ernment function.

S. 346

At the request of Mr. LEVIN, the
name of the Senator from lowa (Mr.
GRASSLEY) was added as a cosponsor of
S. 346, a bill to amend the Office of
Federal Procurement Policy Act to es-
tablish a governmentwide policy re-
quiring competition in certain execu-
tive agency procurements.

S. 374

At the request of Mr. GRASSLEY, the
name of the Senator from Missouri
(Mr. TALENT) was added as a cosponsor
of S. 374, a bill to amend the Internal
Revenue Code of 1986 to repeal the oc-
cupational taxes relating to distilled
spirits, wine, and beer.

S. 392

At the request of Mrs. MURRAY, her
name was added as a cosponsor of S.
392, a bill to amend title 10, United
States Code, to permit retired mem-
bers of the Armed Forces who have a
service-connected disability to receive
both military retired pay by reason of
their years of military service and dis-
ability compensation from the Depart-
ment of Veterans Affairs for their dis-
ability.

S. 392

At the request of Mr. REID, the name
of the Senator from Alaska (Ms. MUR-
KOWSKI) was added as a cosponsor of S.
392, supra.

S. 451

At the request of Ms. SNOWE, the
names of the Senator from Washington
(Mrs. MURRAY) and the Senator from
Nebraska (Mr. NELSON) were added as
cosponsors of S. 451, a bill to amend
title 10, United States Code, to increase
the minimum Survivor Benefit Plan
basic annuity for surviving spouses age
62 and older, to provide for a one-year
open season under that plan, and for
other purposes.

S. 465

At the request of Mrs. MURRAY, the
name of the Senator from New Mexico
(Mr. BINGAMAN) was added as a cospon-
sor of S. 465, a bill to amend title XVIII
of the Social Security Act to expand
medicare coverage of certain self-in-
jected biologicals.

S. 473

At the request of Mr. FEINGOLD, the
name of the Senator from New York
(Mr. SCHUMER) was added as a cospon-
sor of S. 473, a bill to amend the Fed-
eral Water Pollution Control Act to
clarify the jurisdiction of the United
States over waters of the United
States.
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S. 478
At the request of Mr. SARBANES, the
name of the Senator from South Caro-
lina (Mr. GRAHAM) was added as a co-
sponsor of S. 478, a bill to grant a Fed-
eral charter Korean War Veterans As-
sociation, Incorporated, and for other
purposes.
S. 514
At the request of Mr. BUNNING, the
name of the Senator from Illlinois (Mr.
FITZGERALD) was added as a cosponsor
of S. 514, a bill to amend the Internal
Revenue Code of 1986 to repeal the 1993
income tax increase on Social Security
benefits.
S. 516
At the request of Mrs. BOXER, the
name of the Senator from North Da-
kota (Mr. CONRAD) was added as a co-
sponsor of S. 516, a bill to amend title
49, United States Code, to allow the
arming of pilots of cargo aircraft, and
for other purposes.
S. 569
At the request of Mr. ENSIGN, the
names of the Senator from Nevada (Mr.
REID), the Senator from New Mexico
(Mr. BINGAMAN), the Senator from
Michigan (Ms. STABENOW), the Senator
from Michigan (Mr. LEVIN) and the
Senator from Montana (Mr. BURNS)
were added as cosponsors of S. 569, a
bill to amend title XVIII of the Social
Security Act to repeal the medicare
outpatient rehabilitation therapy caps.
S. 582
At the request of Mr. BUNNING, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
582, a bill to authorize the Department
of Energy to develop and implement an
accelerated research and development
program for advanced clean coal tech-
nologies for use in coal-based elec-
tricity generating facilities and to
amend the Internal Revenue Code of
1986 to provide financial incentives to
encourage the retrofitting, repowering,
or replacement of coal-based elec-
tricity generating facilities to protect
the environment and improve effi-
ciency and encourage the early com-
mercial application of advanced clean
coal technologies, so as to allow coal to
help meet the growing need of the
United States for the generation of re-
liable and affordable electricity.
S. 596
At the request of Mr. ENSIGN, the
name of the Senator from Texas (Mr.
CORNYN) was added as a cosponsor of S.
596, a bill to amend the Internal Rev-
enue Code of 1986 to encourage the in-
vestment of foreign earnings within
the United States for productive busi-
ness investments and job creation.
S. 610
At the request of Mr. VoINoVICH, the
name of the Senator from Florida (Mr.
NELSON) was added as a cosponsor of S.
610, a bill to amend the provisions of
title 5, United States Code, to provide
for workforce flexibilities and certain
Federal personnel provisions relating
to the National Aeronautics and Space
Administration, and for other pur-
poses.

CONGRESSIONAL RECORD —SENATE

S. 617
At the request of Mr. LIEBERMAN, the
names of the Senator from Michigan
(Ms. STABENOW), the Senator from
Vermont (Mr. JEFFORDS) and the Sen-
ator from Minnesota (Mr. DAYTON)
were added as cosponsors of S. 617, a
bill to provide for full voting represen-
tation in Congress for the citizens of
the District of Columbia, and for other
purposes.
S. 623
At the request of Mr. WARNER, the
names of the Senator from South Caro-
lina (Mr. GRAHAM) and the Senator
from Florida (Mr. NELSON) were added
as cosponsors of S. 623, a bill to amend
the Internal Revenue Code of 1986 to
allow Federal civilian and military re-
tirees to pay health insurance pre-
miums on a pretax basis and to allow a
deduction for TRICARE supplemental
premiums.
S. 654
At the request of Ms. SNowe, the
name of the Senator from Vermont
(Mr. JEFFORDS) was added as a cospon-
sor of S. 654, a bill to amend title XVIII
of the Social Security Act to enhance
the access of medicare beneficiaries
who live in medically underserved
areas to critical primary and preven-
tive health care benefits, to improve
the Medicare+Choice program, and for
other purposes.
S. 664
At the request of Mr. GRASSLEY, the
name of the Senator from Arkansas
(Mr. PRYOR) was added as a cosponsor
of S. 664, a bill to amend the Internal
Revenue Code of 1986 to permanently
extend the research credit, to increase
the rates of the alternative incre-
mental credit, and to provide an alter-
native simplified credit for qualified
research expenses.
S. 678
At the request of Mr. AKAKA, the
names of the Senator from Michigan
(Mr. LEVIN) and the Senator from Wis-
consin (Mr. FEINGOLD) were added as
cosponsors of S. 678, a bill to amend
chapter 10 of title 39, United States
Code, to include postmasters and post-
masters organizations in the process
for the development and planning of

certain policies, schedules, and pro-
grams, and for other purposes.

s. 727
At the request of Mr. BYRD, the

names of the Senator from Ohio (Mr.
DEWINE) and the Senator from Penn-
sylvania (Mr. SPECTER) were added as
cosponsors of S. 727, a bill to reauthor-
ize a Department of Energy program to
develop and implement accelerated re-
search, development, and demonstra-
tion projects for advanced clean coal
technologies for use in coal-based elec-
tricity generating facilities, to amend
the Internal Revenue Code of 1986 to
provide incentives for the use of those
technologies, and for other purposes.
S. 740

At the request of Mr. LIEBERMAN, the
name of the Senator from Rhode Island
(Mr. REED) was added as a cosponsor of
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S. 740, a bill to amend title XVIII of the
Social Security Act to improve patient

access to, and utilization of, the
colorectal cancer screening benefit
under the medicare program.

S. 759
At the request of Mr. DURBIN, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 759, a bill to amend the
Internal Revenue Code of 1986 to pro-
vide a tax credit for individuals and
businesses for the installation of cer-
tain wind energy property.
S. 774
At the request of Ms. SNOwWE, the
names of the Senator from Virginia
(Mr. WARNER) and the Senator from
Virginia (Mr. ALLEN) were added as co-
sponsors of S. 774, a bill to amend the
Internal Revenue Code of 1986 to allow
the use of completed contract method
of accounting in the case of certain
long-term naval vessel construction
contracts.
S. 780
At the request of Mr. LoTT, the
names of the Senator from Wyoming
(Mr. ENzI) and the Senator from Illi-
nois (Mr. FITZGERALD) were added as
cosponsors of S. 780, a bill to award a
congressional gold medal to Chief Phil-
lip Martin of the Mississippi Band of
Choctaw Indians.
S. 789
At the request of Mr. NELSON of Flor-
ida, the name of the Senator from New
Jersey (Mr. CORZINE) was added as a co-
sponsor of S. 789, a bill to change the
requirements for naturalization
through service in the Armed Forces of
the United States.
S. 816
At the request of Mr. CONRAD, the
name of the Senator from Nebraska
(Mr. HAGEL) was added as a cosponsor
of S. 816, a bill to amend title XVIII of
the Social Security Act to protect and
preserve access of medicare bene-
ficiaries to health care provided by
hospitals in rural areas, and for other
purposes.
S. 818
At the request of Ms. SNOwWE, the
name of the Senator from Utah (Mr.
BENNETT) was added as a cosponsor of
S. 818, a bill to ensure the independence
and nonpartisan operation of the Office
of Advocacy of the Small Business Ad-
ministration.
S. 822
At the request of Mr. KERRY, the
names of the Senator from Michigan
(Mr. LEVIN) and the Senator from
Washington (Ms. CANTWELL) were
added as cosponsors of S. 822, a bill to
create a 3-year pilot program that
makes small, non-profit child care
businesses eligible for SBA 504 loans.
S. 825
At the request of Mr. HARKIN, the
name of the Senator from Minnesota
(Mr. DAYTON) was added as a cosponsor
of S. 825, a bill to amend the Employee
Retirement Income Security Act of
1974 and the Internal Revenue Code of
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1986 to protect pension benefits of em-
ployees in defined benefit plans and to
direct the Secretary of the Treasury to
enforce the age discrimination require-
ments of the Internal Revenue Code of
1986.
S. 837
At the request of Mr. BROWNBACK, the
name of the Senator from Alabama
(Mr. SESSIONS) was added as a cospon-
sor of S. 837, a bill to establish a com-
mission to conduct a comprehensive re-
view of Federal agencies and programs
and to recommend the elimination or
realignment of duplicative, wasteful,
or outdated functions, and for other
purposes.
S. 845
At the request of Mr. GRAHAM of
Florida, the names of the Senator from
New York (Mrs. CLINTON) and the Sen-
ator from Washington (Mrs. MURRAY)
were added as cosponsors of S. 845, a
bill to amend titles X1X and XXI of the
Social Security Act to provide States
with the option to cover certain legal
immigrants under the medicaid and
State children’s health insurance pro-
grams.
S. 853
At the request of Ms. SNOWE, the
name of the Senator from Maine (Ms.
CoOLLINS) was added as a cosponsor of S.
853, a bill to amend title XVIII of the
Social Security Act to eliminate dis-
criminatory copayment rates for out-
patient psychiatric services under the
medicare program.
S. 874
At the request of Mr. TALENT, the
names of the Senator from Louisiana
(Mr. BREAUX) and the Senator from
Texas (Mrs. HUTCHISON) were added as
cosponsors of S. 874, a bill to amend
title XIX of the Social Security Act to
include primary and secondary pre-
ventative medical strategies for chil-
dren and adults with Sickle Cell Dis-
ease as medical assistance under the
medicaid program, and for other pur-
poses.
S. 876
At the request of Mr. WYDEN, the
names of the Senator from West Vir-
ginia (Mr. BYRD) and the Senator from
Connecticut (Mr. LIEBERMAN) were
added as cosponsors of S. 876, a bill to
require public disclosure of non-
competitive contracting for the recon-
struction of the infrastructure of Iraq,
and for other purposes.
S. 883
At the request of Mr. BREAUX, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 883, a bill to amend title
XIX of the Social Security Act to re-
vise and simplify the transitional med-
ical assistance (TMA) program.
S. 918
At the request of Mr. FEINGOLD, the
name of the Senator from New Jersey
(Mr. CORZINE) was added as a cosponsor
of S. 918, a bill to require the Secretary
of Defense to implement fully by Sep-
tember 30, 2004, requirements for addi-
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tional Weapons of Mass Destruction
Civil Support Teams.
S.J. RES. 1

At the request of Mr. KyL, the name
of the Senator from Texas (Mrs.
HUTCHISON) was added as a cosponsor of
S.J. Res. 1, a joint resolution proposing
an amendment to the Constitution of
the United States to protect the rights
of crime victims.

S. CON. RES. 7

At the request of Mr. SANTORUM, his
name was added as a cosponsor of S.
Con. Res. 7, a concurrent resolution ex-
pressing the sense of Congress that the
sharp escalation of anti-Semitic vio-
lence within many participating States
of the Organization for Security and
Cooperation in Europe (OSCE) is of
profound concern and efforts should be
undertaken to prevent future occur-
rences.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. STEVENS (for himself,
Mr. CAMPBELL, Mr. DOMENICI,
Mr. HATCH, Mr. INOUYE, and Ms.
MURKOWSKI):

S. 931. A bill to direct the Secretary
of the Interior to undertake a program
to reduce the risks from and mitigate
the effects of avalanches on visitors to
units of the National Park System and
on other recreational users of public
land; to the Committee on Energy and
Natural Resources.

Mr. STEVENS. Mr. President, today
I introduce, with Senators CAMPBELL,
DoMENICI, HATCH, INOUYE, and MUR-
KOwsKI, the Federal Land Recreational
Visitor Protection Act of 2003.

Across our State of Alaska, Western
States, and areas of the Northeast,
local governments and businesses
struggle each year to remove potential
avalanches or recover form the disas-
trous effects of avalanches. The West
Wide Avalanche Network calculated
avalanche damage totals for the West-
ern U.S. between $600 thousand and $800
thousand annually. These costs do not
include the economic losses from town
cut-off by avalanches. In our state
alone, the Safety Center estimates up-
wards of $18 million in direct damages
both to private property and economic
losses over the past 5 years.

While such damage can bring hard-
ships to many local communities, none
can compare with the loss of a friend or
family member. The U.S. averages 30
deaths a year from avalanches, a ma-
jority of which are results of rec-
reational activities in unmitigated av-
alanche areas. Some States set aside
money for rescues prior to the winter
season, knowing that the resources re-
quired to clear all avalanche threats
are not at hand.

This bill brings those resources to
the entities that need them the most,
enabling us to significantly reduce the
effects of avalanches on visitors, rec-
reational users, transportation cor-
ridors, and our local communities.
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By Mr. BREAUX (for himself, Mr.
ENSIGN, Mr. CRAPO, and Mr.
BUNNING):

S. 932. A bill to amend the Internal
Revenue Code of 1986 to allow a credit
against income tax for taxpayers own-
ing certain commercial power takeoff
vehicles; to the Committee on Finance.

Mr. BREAUX. Mr. President, today |
rise to introduce the Fuel Tax Equali-
zation Credit for Substantial Power
Takeoff Vehicles Act. This bill upholds
a long-held principle in the application
of the Federal fuels excise tax, and re-
stores this principle for certain single
engine ‘‘dual-use’’ vehicles.

This long-held principle is simple:
fuel consumed for the purpose of mov-
ing vehicles over the road is taxed,
while fuel consumed for *‘off-road’” pur-
poses is not taxed. The tax is designed
to compensate for the wear and tear
impacts on roads. Fuel used for a non-
propulsion ‘‘off-road’ purpose has no
impact on the roads. It should not be
taxed as if it does. This bill is based on
this principle, and it remedies a prob-
lem created by IRS regulations that
control the application of the federal
fuels excise tax to ‘‘dual-use’ vehicles.

Duel-use vehicles are vehicles that
use fuel both to propel the vehicle on
the road, and also to operate separate,
on-board equipment. The two promi-
nent examples of duel-use vehicles are
concrete mixers, which use fuel to ro-
tate the mixing drum, and sanitation
trucks, which use fuel to operate the
compactor. Both of these trucks move
over the road, but at the same time, a
substantial portion of their fuel use is
attributable to the non-propulsion
function.

The current problem developed be-
cause progress in technology has out-
stripped the regulatory process. In the
past, duel-use vehicles commonly had
two engines, IRS regulations, written
in the 1950’s, specifically exempt the
portion of fuel used by the separate en-
gine that operates special equipment
such as a mixing drum or a trash com-
pactor. These IRS regulations reflect
the principle that fuel consumed for
non-propulsion purposes is not taxed.

Today, however, typical duel-use ve-
hicles use only one engine. The single
engine both propels the vehicle over
the road and powers the non-propulsion
function through ‘“power takeoff.” a
major reason for the growth of these
single-engine, power takeoff vehicles is
that they use less fuel. And a major
benefit for everyone is that they are
better for the environment.

Power takeoff was not in widespread
use when the IRS regulations were
drafted, and the regulations deny an
exemption for fuel used in single-en-
gine, duel-use vehicles. The IRS de-
fends its distinction between one-en-
gine and two-engine, vehicles based on
possible administrative problems if ve-
hicle owners were permitted to allo-
cate fuel between the propulsion and
non-propulsion functions.

Our bill is designed to address the ad-
ministrative concerns expressed by the
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IRS, but at the same time, restore tax
fairness for fuel-use vehicles with one
engine. The bill does this by estab-
lishing an annual tax credit available
for taxpayers that own a licensed and
insured concrete mixer or sanitation
truck with a compactor. The amount of
the credit is $250 and is a conservative
estimate of the excise taxes actually
paid, based on information compiled on
typical sanitation trucks and concrete
mixers.

In sum, as a fixed income tax credit,
no audit or administrative issue will
arise about the amount of fuel used for
the off-road purpose. At the same time,
the credit provides a rough justice
method to make sure these taxpayers
are not required to pay tax on fuels
that they shouldn’t be paying. Also, as
an income tax credit, the proposal
would have no effect on the highway
trust fund.

I would like to stress that | believe
the IRS’ interpretation of the law is
not consistent with long-held prin-
ciples under the tax law, despite their
administrative concerns. Quite simply,
the law should not condone a situation
where taxpayers are required to pay
the excise tax on fuel attributable to
non-propulsion functions. This bill cor-
rects an unfair tax that should have
never been imposed in the first place, |
urge my colleagues to cosponsor this
important piece of legislation.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Fuel Tax
Equalization Credit for Substantial Power
Takeoff Vehicles Act”.

SEC. 2. CREDIT FOR TAXPAYERS OWNING COM-

MERCIAL POWER TAKEOFF VEHI-
CLES.

(@) IN GENERAL.—Subpart D of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to business-re-
lated credits) is amended by adding at the
end the following new section:

“SEC. 45G. COMMERCIAL POWER TAKEOFF VEHI-
CLES CREDIT.

““‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the amount of the commercial power
takeoff vehicles credit determined under this
section for the taxable year is $250 for each
qualified commercial power takeoff vehicle
owned by the taxpayer as of the close of the
calendar year with or within which the tax-
able year ends.

““(b) DEFINITIONS.—For purposes of this sec-
tion—

““(1) QUALIFIED COMMERCIAL POWER TAKEOFF
VEHICLE.—The term ‘qualified commercial
power takeoff vehicle’ means any highway
vehicle described in paragraph (2) which—

“(A) is propelled by any fuel subject to tax
under section 4041 or 4081, and

“(B) is used in a trade or business or for
the production of income (and is licensed and
insured for such use).

““(2) HIGHWAY VEHICLE DESCRIBED.—A high-
way vehicle is described in this paragraph if
such vehicle is—

““(A) designed to engage in the daily collec-
tion of refuse or recyclables from homes or
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businesses and is equipped with a mechanism
under which the vehicle’s propulsion engine
provides the power to operate a load com-
pactor, or

““(B) designed to deliver ready mixed con-
crete on a daily basis and is equipped with a
mechanism under which the vehicle’s propul-
sion engine provides the power to operate a
mixer drum to agitate and mix the product
en route to the delivery site.

‘‘(c) EXCEPTION FOR VEHICLES USED BY GOV-
ERNMENTS, ETc.—No credit shall be allowed
under this section for any vehicle owned by
any person at the close of a calendar year if
such vehicle is used at any time during such
year by—

‘(1) the United States or an agency or in-
strumentality thereof, a State, a political
subdivision of a State, or an agency or in-
strumentality of one or more States or polit-
ical subdivisions, or

‘“(2) an organization exempt from tax
under section 501(a).

‘“(d) DENIAL OF DouBLE BENEFIT.—The
amount of any deduction under this subtitle
for any tax imposed by subchapter B of chap-
ter 31 or part Ill of subchapter A of chapter
32 for any taxable year shall be reduced (but
not below zero) by the amount of the credit
determined under this subsection for such
taxable year.”.

(b) CREDIT MADE PART OF GENERAL BuUSsI-
NESS CREDIT.—Subsection (b) of section 38 of
the Internal Revenue Code of 1986 (relating
to general business credit) is amended by
striking “plus’ at the end of paragraph (14),
by striking the period at the end of para-
graph (15) and inserting *‘, plus’’, and by add-
ing at the end the following new paragraph:

‘“(16) the commercial power takeoff vehi-
cles credit under section 45G(a).”".

(c) No CARRYBACK BEFORE JANUARY 1,
2003.—Subsection (d) of section 39 of the In-
ternal Revenue Code of 1986 (relating to
carryback and carryforward of unused cred-
its) is amended by adding at the end the fol-
lowing new paragraph:

““(11) NO CARRYBACK OF SECTION 45G CREDIT
BEFORE JANUARY 1, 2003.—No portion of the
unused business credit for any taxable year
which is attributable to the credit deter-
mined under section 45G may be carried back
to a taxable year beginning before January 1,
2003.”".

(d) CLERICAL AMENDMENT.—The table of
sections for subpart D of part IV of sub-
chapter A of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by adding at
the end the following new item:

““Sec. 45G. Commercial power takeoff vehi-
cles credit.”.
(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years ending after December 31, 2002.

By Mr. BAUCUS (for himself, Mr.
GRASSLEY, and Mr. McCAIN):

S. 936. A bill to amend the Internal
Revenue Code of 1986 to deny any de-
duction for certain fines, penalties, and
other amounts; to the Committee on
Finance.

Mr. BAUCUS. Mr. President, today,
we are introducing the ‘‘Government
Settlement Transparency Act of 2003.”’
Over the past several months, we have
become increasingly concerned about
the approval of various settlements
that allow penalty payments made to
the government in settlement of a vio-
lation or potential violation of the law
to be tax deductible. This payment
structure shifts the tax burden from
the wrongdoer onto the backs of the
American people. This is unacceptable.
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The issue of tax deductibility is par-
ticularly relevant in the settlement of
various SEC investigations into viola-
tions or potential violations of the se-
curities laws. The corporate meltdown
of the past two years has caused inves-
tors to lose confidence in the stock
market. To address investors’ loss of
faith, Congress passed the Sarbanes-
Oxley Act last July. However, Sar-
banes-Oxley begins to address only part
of the corporate reform problem, as it
applies solely to future corporate ac-
tivity. To more fully restore con-
fidence in the markets, America’s
State and Federal regulators are also
working to hold accountable the cor-
porate executives and others in cor-
porate America responsible for dam-
aging investor confidence. With these
efforts to achieve greater account-
ability in the business community and
ensure the integrity of our financial
markets, it is important that the rules
governing the appropriate tax treat-
ment of settlements be clear and ad-
hered to by taxpayers.

Section 162(f) of the Internal Revenue
Code provides that no deduction is al-
lowed as a trade or business expense
under section 162(a) for the payment of
a fine or penalty to a government for
violation of any law. The enactment of
section 162(f) in 1969 codified existing
case law that denied the deductibility
of fines and penalties as ordinary and
necessary business expenses on the
grounds that ‘‘allowance of the deduc-
tion would frustrate sharply defined
national or state policies proscribing
the particular types of conduct evi-
denced by some governmental declara-
tion thereof.” Treasury regulations
provide that fine or penalty includes an
amount paid in settlement of the tax-
payer’s actual or potential liability for
a fine or penalty.

The legislation introduced today
modifies the rules regarding the deter-
mination of whether payments are non-
deductible payments of fines of pen-
alties under section 162(f). In par-
ticular, the bill generally provides that
amounts paid or incurred, whether by
suit, agreement, or otherwise to, or at
the direction of, a government in rela-
tion to the violation of any law or the
investigation or inquiry into the poten-
tial violation of any law are non-
deductible. The bill applies to deny a
deduction for any payment, including
those where there is no admission of
guilt or liability and those made for
the purpose of avoiding further inves-
tigation or litigation.

An exception applies to payments
that the taxpayer establishes are res-
titution. It is intended that a payment
will be treated as restitution only if
the payment is required to be paid to
the specific persons, or in relation to
the specific property, actually harmed
by the conduct of the taxpayer that re-
sulted in the payment. Thus, a pay-
ment to or with respect to a class
broader than the specific persons or
property that were actually harmed,
for example, to class including simi-
larly situated persons or property, does
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not qualify as restitution. Restitution
is limited to the amount that bears a
substantial quantitative relationship
to the harm caused by the past conduct
or actions of the taxpayer that resulted
in the payment in question. If the
party harmed is a government, then
restitution includes payment to such
harmed government, provided the pay-
ment bears a substantial quantitative
relationship to the harm. However, res-
titution does not include reimburse-
ment of government investigative or
litigation costs, or do payments to
whistleblowers.

The bill would be effective for
amounts paid or incurred on or after
April 28th, 2003, except that it would
not apply to amounts paid or incurred
under any binding order or agreement
entered into before such date.

We ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 936

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Government
Settlement Transparency Act of 2003"".

SEC. 2. DENIAL OF DEDUCTION FOR CERTAIN
FINES, PENALTIES, AND OTHER
AMOUNTS.

(a) IN GENERAL.—Subsection (f) of section
162 of the Internal Revenue Code of 1986 (re-
lating to trade or business expenses) is
amended to read as follows:

“(f) FINES, PENALTIES,
AMOUNTS.—

“(1) IN GENERAL.—Except as provided in
paragraph (2), no deduction otherwise allow-
able shall be allowed under this chapter for
any amount paid or incurred (whether by
suit, agreement, or otherwise) to, or at the
direction of, a government in relation to the
violation of any law or the investigation or
inquiry into the potential violation of any
law.

““(2) EXCEPTION FOR AMOUNTS CONSTITUTING
RESTITUTION.—Paragraph (1) shall not apply
to any amount which the taxpayer estab-
lishes constitutes restitution for damage or
harm caused by the violation of any law or
the potential violation of any law. This para-
graph shall not apply to any amount paid or
incurred as reimbursement to the govern-
ment for the costs of any investigation or
litigation.

““(3) TREATMENT OF CERTAIN NONGOVERN-
MENTAL REGULATORY ENTITIES.—FOr purposes
of paragraph (1), amounts paid or incurred
to, or at the direction of, the following non-
governmental entities shall be treated as
amounts paid or incurred to, or at the direc-
tion of, a government:

“(A) Any nongovernmental entity which
exercises self-regulatory powers (including
imposing sanctions) in connection with a
qualified board or exchange (as defined in
section 1256(g)(7)).

““(B) To the extent provided in regulations,
any nongovernmental entity which exercises
self-regulatory powers (including imposing
sanctions) as part of performing an essential
governmental function.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to amounts
paid or incurred after April 27, 2003, except
that such amendment shall not apply to
amounts paid or incurred under any binding

AND OTHER
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order or agreement entered into on or before
April 27, 2003. Such exception shall not apply
to an order or agreement requiring court ap-
proval unless the approval was obtained on
or before April 27, 2003.

By Mr. HAGEL (for himself, Mr.
HARKIN, Mr. WARNER, Mr.
CHAFFEE, Ms. COLLINS, Ms.
SNOWE, Mr. COLEMAN, Mr. KEN-
NEDY, Mr. JEFFORDS, Mr. DODD,
Ms. MIKULSKI, Mrs. CLINTON,
Mrs. MURRAY, Mr. BINGAMAN,
and Mr. REED.):

S. 939. A bill to amend part B of the
individuals with Disabilities Education
Act to provide full Federal funding of
such part, to provide an exception to
the local maintenance of effort require-
ments, and for other purposes; to the

Commitee on Health, Education,
Labor, and Pensions.
Mr. HAGEL. Mr. President, | ask

unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 939

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “IDEA Full-
Funding Act of 2003”".

SEC. 2. AMENDMENTS TO IDEA.

(a) FUNDING.—Section 611(j) of the Individ-
uals with Disabilities Education Act (20
U.S.C. 1411(j)) is amended to read as follows:

““(J) FUNDING.—For the purpose of carrying
out this part, other than section 619, there
are authorized to be appropriated—

‘(1) $10,874,000,000 for fiscal year 2004, and,
there are hereby appropriated $2,000,000,000
for fiscal year 2004, which shall become
available for obligation on July 1, 2004 and
shall remain available through September
30, 2005;

““(2) $12,874,000,000 for fiscal year 2005, and,
there are hereby appropriated $4,000,000,000
for fiscal year 2005, which shall become
available for obligation on July 1, 2005 and
shall remain available through September
30, 2006;

““(3) $14,874,000,000 for fiscal year 2006, and,
there are hereby appropriated $6,000,000,000
for fiscal year 2006, which shall become
available for obligation on July 1, 2006 and
shall remain available through September
30, 2007;

“(4) $16,874,000,000 for fiscal year 2007, and,
there are hereby appropriated $8,000,000,000
for fiscal year 2007, which shall become
available for obligation on July 1, 2007 and
shall remain available through September
30, 2008;

““(5) $18,874,000,000 for fiscal year 2008, and,
there are hereby appropriated $10,000,000,000
for fiscal year 2008, which shall become
available for obligation on July 1, 2008 and
shall remain available through September
30, 2009;

“(6) $20,874,000,000 for fiscal year 2009, and,
there are hereby appropriated $12,000,000,000
for fiscal year 2009, which shall become
available for obligation on July 1, 2009 and
shall remain available through September
30, 2010;

““(7) $22,874,000,000 for fiscal year 2010, and,
there are hereby appropriated $14,000,000,000
for fiscal year 2010, which shall become
available for obligation on July 1, 2010 and
shall remain available through September
30, 2011;
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““(8) $24,635,000,000 or the sum of the max-
imum amounts that all States may receive
under subsection (a)(2), whichever is lower,
for fiscal year 2011, and, there are hereby ap-
propriated $15,761,000,000 for fiscal year 2011,
which shall become available for obligation
on July 1, 2011 and shall remain available
through September 30, 2012, except that if
the sum of the maximum amounts that all
States may receive under subsection (a)(2) is
less than $24,635,000,000, then the amount ap-
propriated in this paragraph shall be reduced
by the difference between $24,635,000,000 and
the sum of the maximum amounts that all
States may receive under subsection (a)(2);

““(9) $25,329,000,000 or the sum of the max-
imum amounts that all States may receive
under subsection (a)(2), whichever is lower,
for fiscal year 2012, and, there are hereby ap-
propriated $16,455,000,000 for fiscal year 2012,
which shall become available for obligation
on July 1, 2012 and shall remain available
through September 30, 2013, except that if
the sum of the maximum amounts that all
States may receive under subsection (a)(2) is
less than $25,329,000,000, then the amount ap-
propriated in this paragraph shall be reduced
by the difference between $25,329,000,000 and
the sum of the maximum amounts that all
States may receive under subsection (a)(2);

““(10) $26,005,000,000 or the sum of the max-
imum amounts that all States may receive
under subsection (a)(2), whichever is lower,
for fiscal year 2013, and, there are hereby ap-
propriated $17,131,000,000 for fiscal year 2013,
which shall become available for obligation
on July 1, 2013 and shall remain available
through September 30, 2014, except that if
the sum of the maximum amounts that all
States may receive under subsection (a)(2) is
less than $26,005,000,000, then the amount ap-
propriated in this paragraph shall be reduced
by the difference between $26,005,000,000 and
the sum of the maximum amounts that all
States may receive under subsection (a)(2);
and

““(11) such sums as may be necessary for
fiscal year 2014 and each succeeding fiscal
year.”.

(b) EXCEPTION TO THE LOCAL MAINTENANCE
OF EFFORT REQUIREMENTS.—Section
613(a)(2)(B) of the Individuals with Disabil-
ities Education Act (20 U.S.C. 1413(a)(2)(B)) is
amended to read as follows:

“(B) ExcepTioN.—Notwithstanding the re-
striction in subparagraph (A)(iii), a local
educational agency may reduce the level of
expenditures, for 1 fiscal year at a time, if—

“(i) the State educational agency deter-
mines, and the Secretary agrees, that the
local educational agency is in compliance
with the requirements of this part during
that fiscal year (or, if appropriate, the pre-
ceding fiscal year); and

““(iii) such reduction is—

“(l) attributable to the voluntary depar-
ture, by retirement or otherwise, or depar-
ture for just cause, of special education per-
sonnel;

“(I1) attributable to a decrease in the en-
rollment of children with disabilities;

“(11) attributable to the termination of
the obligation of the agency, consistent with
this part, to provide a program of special
education to a particular child with a dis-
ability that is an exceptionally costly pro-
gram, as determined by the State edu-
cational agency, because the child—

‘““(aa) has left the jurisdiction of the agen-
cy;
““(bb) has reached the age at which the ob-
ligation of the agency to provide a free ap-
propriate public education to the child has
terminated; or

““(cc) no longer needs such program of spe-
cial education;

“(IV) attributable to the termination of
costly expenditures for long-term purchases,
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such as the acquisition of equipment or the
construction of school facilities; or

“(V) equivalent to the amount of Federal
funding the local educational agency re-
ceives under this part for a fiscal year that
exceeds the amount the agency received
under this part for the preceding fiscal year,
but only if these reduced funds are used for
any activity that may be funded under the
Elementary and Secondary Education Act of
1965 (20 U.S.C. 6301 et seq.).”".

(c) REPEAL.—Section 613(a)(2) of the Indi-
viduals with Disabilities Education Act (20
U.S.C. 1413(a)(2)) is further amended—

(1) by striking subparagraph (C);

(2) by redesignating subparagraph (D) as
subparagraph (C); and

(3) in subparagraph (A)(iii), by striking
“‘paragraphs (B) and (C)” and inserting
“‘paragraph (B)”.

Mr. HARKIN. Mr. President, today,
Senator HAGEL and I, and others intro-
duce “The IDEA Full Funding Act of
2003.”” This bill will provide increased
mandatory funding for the Individuals
with Disabilities Education Act, IDEA,
and meet the Federal Government’s
commitment to pay 40 percent of the
average per pupil expenditures. These
additional funds will ensure that every
child with a disability gets a free, ap-
propriate public education.

In 1975, when the IDEA was passed in
the House and Senate, there was an
agreement made by negotiators based
on the understanding that the Federal
Government’s goal would be to provide
40 percent of the average per pupil ex-
penditures in each local education
area. There was no time frame placed
on this goal, but since that time it has
been understood that “‘full funding’’ for
IDEA means reaching that 40 percent
goal.

For the past 28 years, we have put ad-
ditional resources into IDEA but we
have not come close to full funding.
This bill will put our money where our
mouth is and say that the federal gov-
ernment will be full partners with
states and local governments in meet-
ing the needs of children with disabil-
ities.

This bill fully funds the IDEA. It ap-
propriates funds for the next 10 years,
gradually increasing the percentage of
funds which are mandatory and in-
creasing the amounts so that in year 8
we are at the level projected to equal 40
percent of the average per pupil ex-
penditure. While we have seen welcome
increases in IDEA spending over the
past few years, past year increases do
not guarantee future increases. This
bill guarantees full funding, phased in
over 8 years.

This bill does not create a new enti-
tlement program. It provides advanced
appropriations for the next 10 years,
but it has a set amount for each year,
not an open-ended figure.

This bill also provides incentive for
compliance with the requirements of
IDEA. If all of the IDEA-eligible chil-
dren are getting the services that they
are entitled to, then local property tax-
payers get relief.

Last year, the Senate passed an
amendment to the reauthorization of
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the Elementary and Secondary Edu-
cation Act which would have required
full funding of IDEA. The full funding
provision was not in the final con-
ference report. Prior to that amend-
ment, there have been 22 separate bills
and resolutions in the House and Sen-
ate calling for full funding.

This year, the time has come for full
funding to make it into law. It has
been 28 years since the Federal Govern-
ment agreed to pay a share of IDEA
and it is time to meet that goal.

The IDEA has been remarkably suc-
cessful. In 1975, only ¥ of children with
disabilities received a formal education
and several States had laws specifi-
cally excluding many children with
disabilities, including those who were
blind, deaf, or had mental health needs
from receiving such an education. The
most recent data on the number of
children served under IDEA indicates
that over 6 million children are cur-
rently benefiting from the law.

Although IDEA has been successful,
there is more work to be done. Every
time | speak to school districts in
lowa, they tell me that the costs of
special education are very difficult for
them to manage. Some parents of chil-
dren with disabilities also complain
that their children are not getting the
education promised by IDEA.

This bill will provide significant ad-
ditional resources. In 2003, we are fund-
ing $17.6 percent of the cost at 8.8 bil-
lion dollars. Under our bill, this num-
ber rises steeply to 22 percent of the
cost and 10.8 billion dollars in 2004. The
increases continue until 2011, when we
reach 40 percent and an expenditure of
24.6 billion. lowa sees its funding rise
from 96 million in 2003 to 278.3 million
in 2011. We are more than doubling the
resources going to special education in
lowa and elsewhere.

I want to thank Senator HAGEL for
his ongoing leadership on this issue
and for his work in achieving bipar-
tisan support for this bill. I also want
to thank Senators KENNEDY, JEFFORDS
and DobpD for their longstanding com-
mitment to fully funding IDEA. In ad-
dition, | want to acknowledge all of the
co-sponsors of this bill, who are joining
me today in leading the way for Con-
gress to finally pass full funding into
law.

This is a win-win-win bill. With this
advance appropriations, students with
disabilities will get the public edu-
cation they have a right to, school dis-
tricts will be able to provide services
without cutting into their general edu-
cation budgets, and in cases where all
IDEA-eligible children are getting the
services they are entitled to, property
taxpayers get relief.

Ms. MIKULSKI. Mr. President, I rise
in support of the IDEA Full Funding
Act of 2003. I'm so proud to cosponsor
this important legislation. This bill
provides mandatory increases for IDEA
funding each year, so that the Federal
Government will be paying its full
share of the cost of special education
by 2011. This legislation is long over-
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due. | think it’s shocking that the
President is fighting for tax breaks for
zillionaires while delaying help for
those who need it most—the children
with special needs and their parents
and teachers. We must fully fund IDEA
to ensure that children with disabil-
ities are receiving the services they
need to succeed with their classmates
in public schools.

In 1975, Congress promised to pay 40
percent of the cost of special education
when it passed the Individuals with
Disabilities Education Act. Yet it has
never paid more than 17.5 percent. That
means local districts must make up the
difference, either by cutting from other
education programs or by raising
taxes. | don’t want to force States and
local school districts to forage for
funds, cut back on teacher training, or
delay school repairs because the Fed-
eral Government has failed to live up
to its commitment to special edu-
cation. That’s why fully funding IDEA
is one of my top priorities.

Everywhere | go in Maryland, | hear
about IDEA. | hear about it in urban,
rural, and suburban communities, from
Democrats and Republicans, and from
parents and teachers. They tell me
that the Federal Government is not
living up to its promise, that special
education costs about 18 percent of the
average school budget, that schools are
suffering, and the parents are worried.

Parents today are under a lot of
stress—sometimes working two jobs
just to make ends meet, trying to find
day care for their kids, and elder care
for their own parents. The Federal
Government shouldn’t add to their
worries by not living up to its obliga-
tions. With the Federal Government
not paying its share of special ed these
parents have real questions in their
minds: Will my child will have a good
teacher? Will the classes have up-to-
date textbooks? Will they be learning
what they need to know?

Parents of disabled children face such
a tough burden already. School should
not be one of the many things they
have to worry about, particularly when
the laws are already on the books to
guarantee their child a public school
education. The bottom line is that the
Federal Government is shortchanging
these parents by not paying its share of
special ed costs.

This bill will give local governments
the resources they need to improve
education for all children. It will free
up money in local budgets for hiring
more teachers, buying new textbooks
and technology, and repairing old
school buildings. It will help the teach-
ers who struggle with teaching the
toughest students. It will help students
with disabilities and their families by
providing enough funding for special
education programs so parents can
have one less thing to worry about, and
students get the opportunities they de-
serve.

Full funding of IDEA is essential. It
will give disabled children a chance to
succeed in school and in life without
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shortchanging other vital education
programs. It will give parents peace of
mind about their children’s education.
Let’s pass this bill as soon as possible.

By Mr. GRAHAM of South Caro-
lina:

S. 940. A bill to amend the Immigra-
tion and Nationality Act relating to
naturalization through service in the
Armed Forces of the United States; to
the Committee on the Judiciary.

Mr. GRAHAM of South Carolina. Mr.
President, | ask unanimous consent
that the text of the bill be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 940

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Armed
Forces Citizenship Act of 2003"".

SEC. 2. NATURALIZATION THROUGH SERVICE IN
THE ARMED FORCES OF THE
UNITED STATES.

(a) MINIMUM PERIOD OF SERVICE ELIMI-
NATED.—Section 328(a) of the Immigration
and Nationality Act (8 U.S.C. 1439(a)) is
amended by striking ‘‘for a period or periods
aggregating three years,”.

(b) PROHIBITION ON IMPOSITION OF FEES RE-
LATING TO NATURALIZATION.—Section 328(b)
of the Immigration and Nationality Act (8
U.S.C. 1439(b)) is amended—

(1) in paragraph (3)—

(A) by striking ‘““honorable. The and in-
serting ‘“honorable (the’’; and

(B) by striking ‘“‘discharge.” and inserting
““discharge); and’’; and

(2) by adding at the end the following:

“(4) notwithstanding any other provision
of law, no fee shall be charged or collected
from the applicant for filing an application
under subsection (a) or for the issuance of a
certificate of naturalization upon citizenship
being granted to the applicant, and no clerk
of any State court shall charge or collect
any fee for such services unless the laws of
the State require such charge to be made, in
which case nothing more than the portion of
the fee required to be paid to the State shall
be charged or collected.”.

(c) CONDUCT OF NATURALIZATION PRO-
CEEDINGS OVERSEAS FOR MEMBERS OF THE
ARMED FORCES OF THE UNITED STATES.—Not-
withstanding any other provision of law, the
Secretary of Homeland Security, the Sec-
retary of State, and the Secretary of Defense
shall ensure that any applications, inter-
views, filings, oaths, ceremonies, or other
proceedings under title 111 of the Immigra-
tion and Nationality Act (8 U.S.C. 1401 et
seq.) relating to naturalization of members
of the Armed Forces are available through
United States embassies, consulates, and as
practicable, United States military installa-
tions overseas.

(d) REVOCATION OF CITIZENSHIP FOR SEPA-
RATION FROM MILITARY SERVICE UNDER
OTHER THAN HONORABLE CONDITIONS.—Sec-
tion 328 of the Immigration and Nationality
Act (8 U.S.C. 1439) is amended by adding at
the end the following:

“(f) Citizenship granted pursuant to this
section may be revoked in accordance with
section 340 if at any time subsequent to nat-
uralization the person is separated from the
military, air, or naval forces under other
than honorable conditions, and such ground
for revocation shall be in addition to any
other provided by law. The fact that the nat-
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uralized person was separated from the serv-
ice under other than honorable conditions
shall be proved by a duly authenticated cer-
tification from the executive department
under which the person was serving at the
time of separation.”.

(e) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 328(b)(3) of the Immigration
and Nationality Act (8 U.S.C. 1439(b)(3)) is
amended by striking ‘“Attorney General”’
and inserting ‘‘Secretary of Homeland Secu-
rity”.

By Mr. BROWNBACK (for himself
and Mr. NELSON of Nebraska):

S. 942. A bill to amend title XVIII of
the Social Security Act to provide for
improvements in access to services in
rural hospitals and critical access hos-
pitals; to the Committee on Finance.

Mr. BROWNBACK. Mr. President,
rural America has been depopulating at
an alarming rate. The same is true for
the rural counties in Kansas. In fact,
over half of the counties in the State
are losing population.

We are going to stop that trend.

Senators, like BEN NELSON and I, who
grew up in small towns know a little
secret. Rural America is a great place
to live. However, for rural towns to
compete with urban areas for talented
young people, they have to be able to
provide the basics—Ilike high quality
health care.

For the hospitals represented here
today to be able to provide high qual-
ity health care for rural America, they
have to be able to count on Medicare
for fair reimbursement. For quite a few
hospitals in Kansas, 70 and 80 percent
of their caseload is paid for by Medi-
care. For the communities these hos-
pitals serve, fair Medicare reimburse-
ment is vitally important.

Unfortunately, much of the regula-
tion that comes out of CMS is based on
economics of scale. The actuaries and
accountants in Baltimore produce pay-
ment systems and formulas for reim-
bursement. The assumption is that the
hospitals that are the most efficient
will be the most successful. Unfortu-
nately, efficiency is often a product of
volume. If you treat 5,000 stroke pa-
tients in a year, you are probably going
to be more efficient than if you treat
only 5.

Efficiency is a laudable goal, but it
shouldn’t be the only goal of Medicare.
Particularly, when it comes to pro-
viding health care in a hospital with
fewer than 50 beds.

That is why Senator NELSON and |
are introducing the ““Rural Community
Hospital Assistance Act of 2003.”” Rath-
er than rely on formulas calculated by
CMS bureaucrats in Baltimore, the
hospitals covered under our bill will
rely on cost-based reimbursement. In
addition, the bill recognizes that these
hospitals don’t have the volume to
cover bad debt from patients and to
keep up with growing demands for new
technology and infrastructure.

This bill will create a new Rural
Community Hospital designation with-
in Medicare for rural hospitals with
fewer than 50 beds.

These hospitals will be eligible for
cost-based reimbursement for impa-
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tient and outpatient services; a tech-
nology and infrastructure add on; cost
based reimbursement for home health
services where the provider is isolated;
cost based reimbursement for ambu-
lance services; and the restoration of
Medicare bad debt payments at 100 per-
cent.

And the cost of the bill, which we be-
lieve with stabilize health care in rural
America, is less than % of 1 percent of
annual Medicare expenditures.

This is an important bill for rural
hospitals; and | don’t think you can
overestimate the importance of rural
hospitals to the communities they
serve.

Mr. NELSON of Nebraska. Mr. Presi-
dent, today | join Senator BROWNBACK
in introducing the Rural Community
Hospital Assistance Act. This legisla-
tion is intended to ensure the future of
small rural hospitals by restructuring
the way they are reimbursed for Medi-
care services by basing the reimburse-
ments on actual costs instead of the
current pre-set cost structure.

Current law allows for very small
hospitals—designated Critical Access
Hospitals, CAH, to receive cost-based
Medicare reimbursements. To qualify
as a CAH the facility must have no
more than 15 acute care beds.

In rural communities, hospital facili-
ties that are slightly larger than the 15
bed limit share with Critical Access
Hospitals the same economic condi-
tions, the same treatment challenges,
the same disparity in coverage area but
do not share the same reimbursement
arrangement. These rural hospitals
have to compete with larger urban-
based hospitals that can perform the
same services at drastically reduced
costs. They are also discouraged from
investing in technology and other
methods to improve the quality of care
in their communities because those in-
vestments are not supported by Medi-
care reimbursement procedures.

The legislation would provide cost-
based Medicare reimbursement by cre-
ating a new “‘rural’’ designation under
the Medicare reimbursement system.
This new designation would benefit
seven Nebraska hospitals. Hospitals in
McCook, Alliance, Broken Bow, Bea-
trice, Columbus, Holdrege and Lex-
ington would fall under this new des-
ignation, and would have similar bene-
fits provided to nearly sixty other Ne-
braska hospitals classified under the
CAH system.

The legislation would also improve
the hospitals with critical access sta-
tus. Nearly sixty existing CAH facili-
ties in Nebraska already receive cost-
based reimbursements for inpatient
and outpatient services. The legisla-
tion would further assist these existing
CAH facilities by allowing them a re-
turn on equity for technology and in-
frastructure investments and by ex-
tending the cost-based reimbursement
to certain post-acute services.

Rural hospitals cannot continue to
provide these services without having
Medicare cover the costs. If something
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is not done, the larger hospitals may be
forced to cut back on the number of
beds they keep—and the number of peo-
ple they care for, and others may be
forced to close their doors. These hos-
pitals provide jobs, good wages, health
care and economic development oppor-
tunity for these communities. Without
access to these hospitals, these com-
munities would not survive. The Rural
Community Hospital Assistance Act
will ensure that the community has ac-
cess to high quality health care that is
affordable to the patient and the pro-
vider.

By Mr. JEFFORDS (for himself,
Mr. DURBIN, Mr. REID, and Mr.
KERRY):

S. 944. A bill to enhance national se-
curity, environmental quality, and eco-
nomic stability by increasing the pro-
duction of clean, domestically pro-
duced renewable energy as a fuel
source for the national electric system;
to the Committee on Energy and Nat-
ural Resources.

Mr. JEFFORDS. Mr. President, | rise
today to introduce, along with Sen-
ators DuURBIN, REID, and KERRY, the
““Renewable Energy Investment Act of
2003.””

This legislation will guarantee that
by the year 2020, twenty percent of our
electricity will be produced from re-
newable energy resources. These re-
sources include wind, biomass, solar,
ocean, geothermal and landfill gas.

Again and again, | have heard mem-
bers come to this floor and say how im-
portant renewable energy is to our en-
vironment, to our national security,
and to our domestic economic sta-
bility. | agree. But if we want to
achieve these great benefits, we must,
as they say, “‘put our money where our
mouth is.” It is time to pass realistic,
achievable standards to guarantee that
renewable energy is produced.

The Renewable Energy Investment
Act of 2003 is a very important step in
that direction. It will create a renew-
able portfolio standard or “RPS’’ under
which utilities and others who supply
electricity to retail consumers will be
required to ensure that by the year
2020, twenty percent of our domestic
electricity is generated from renewable
energy sources. The RPS in this legis-
lation provides a flexible, market-driv-
en system of tradeable credits by which
utilities can readily achieve these re-
newable energy requirements.

Why twenty percent by 2020? Because
the U.S. Department of Energy,
through its Energy Information Ad-
ministration, has repeatedly indicated
that requiring that twenty percent of
our electricity come from renewable
energy by the year 2020 will actually
lower overall consumer energy costs,
while at the same time achieving tre-
mendous environmental benefits.

According to the most recent esti-
mates derived from the Department of
Energy, consumer electricity prices
under a twenty percent renewable port-
folio standard would be largely the
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same as without one. According to the
Department of Energy, retail elec-
tricity costs by the year 2020 without
an RPS would be 6.5 cents per kilowatt
hour. If a 20 percent RPS is in effect,
retail electricity costs would be ap-
proximately 6.7 cents per Kkilowatt
hour.

However, the Department of Energy
studies also indicate that because an
RPS creates a more diverse and com-
petitive market for energy supply,
overall domestic consumer energy
costs will actually decrease by almost
nine percent.

Equally important, shifting to great-
er renewable energy production will
have dramatic impacts on human
health and the environment. The De-
partment of Energy has found that, as
demand for energy grows, without
changes to Federal law U.S. carbon
emissions will increase forty seven per-
cent above the 1990 level by 2020. How-
ever, with a twenty percent renewables
standard, U.S. carbon dioxide emis-
sions will decrease by more than eight-
een percent by 2020.

Electricity production, primarily
from burning coal, is the source of an
estimated sixty six percent of sulfur
oxide, SOy, emissions. These chemicals
are the main cause of acid rain, which
Kills rivers and lakes, and damages
crops and buildings. Burning fossil
fuels to produce electricity also emits
nitrogen oxides, NO,, which cause
health-damaging smog. Ground-level
ozone caused by nitrogen oxide contrib-
utes to asthma, bronchitis and other
respiratory problems.

Electricity produced from nuclear
power, while not responsible for the
emissions associated with burning of
fossil fuels, results in highly toxic, and
essentially permanent wastes for which
no complete disposal option currently
exists.

Switching to renewable resources vir-
tually eliminates these concerns. The
Renewable Energy Investment Act of
2003 will help reduce emissions of car-
bon dioxide, sulfur dioxide, nitrogen di-
oxide, mercury and particulate matter,
without creation of toxic wastes.

The twenty percent RPS established
in this legislation will also create
thousands of new, high quality jobs and
bring significant new investment to
rural communities. It will create an es-
timated $80 million in new capitol in-
vestment, and result in more than $5
billion in new property tax revenues.

It will bring increased diversity to
our energy sector, creating greater
market stability and reducing the price
spikes that so often plague our domes-
tic natural gas markets.

Greater diversity also reduces the
vulnerability of our energy infrastruc-
ture to terrorist threats.

In a letter to Congress shortly after
the attacks of September 11, 2001, sev-
eral national security experts endorsed
congressional passage of an RPS. The
letter, signed by former CIA director
James Woolsey; former National Secu-
rity Advisor to President Reagan, Rob-
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ert McFarlane; and former Chairman of
the Joint Chiefs of Staff, Thomas
Moorer, stated that a strong RPS is an
important component of addressing the
significant challenges to America’s
new energy security.

Rapidly increasing the production of
renewable energy is vital to America’s
future. We must be willing to take the
steps necessary to make that happen.
The Renewable Energy Investment Act
of 2003 is an essential part of that goal
and | urge my colleagues to join with
me in supporting this important legis-
lation.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 944

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Renewable
Energy Investment Act of 2003.”’
SEC. 2. DEFINITIONS.

In this Act:

(1) BIOMASS.—

(A) IN GENERAL.—The term
means—

(i) organic material from a plant that is
planted for the purpose of being used to
produce energy;

(ii) nonhazardous, cellulosic or agricul-
tural waste material that is segregated from
other waste materials and is derived from—

(1) a forest-related resource, including—

(aa) mill and harvesting residue;

(bb) precommercial thinnings;

(cc) slash; and

(dd) brush;

(I1) an agricultural resource, including—

(aa) orchard tree crops;

(bb) vineyards;

(cc) grains;

(dd) legumes;

(ee) sugar; and

(ff) other crop byproducts or residues; or

(111) miscellaneous waste such as—

(aa) waste pallet;

(bb) crate; and

(cc) landscape or right-of-way tree trim-
mings; and

(iii) animal waste that is converted to a
fuel rather than directly combusted, the res-
idue of which is converted to a biological fer-
tilizer, oil, or activated carbon.

(B) EXCLUSIONS.—The term ‘“‘biomass’ does
not include—

(i) incineration of municipal solid waste;

(ii) recyclable postconsumer waste paper;

(iii) painted, treated, or pressurized wood;

(iv) wood contaminated with plastic or
metal; or

(v) tires.

(2) DISTRIBUTED GENERATION.—The term
“distributed generation”” means reduced
electricity consumption from the electric
grid due to use by a customer of renewable
energy generated at a customer site.

(3) INCREMENTAL HYDROPOWER.—The term
“incremental hydropower’ means additional
generation achieved from increased effi-
ciency after January 1, 2003, at a hydro-
electric dam that was placed in service be-
fore January 1, 2003.

(4) LANDFILL GAS.—The term “‘landfill gas™
means gas generated from the decomposition
of household solid waste, commercial solid
waste, or industrial solid waste disposed of
in a municipal solid waste landfill unit (as

““biomass”
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those terms are defined in regulations pro-
mulgated under subtitle D of the Solid Waste
Disposal Act (42 U.S.C. 6941 et seq.)).

(5) RENEWABLE ENERGY.—The term ‘“‘renew-
able energy” means electricity generated
from—

(A) a renewable energy source; or

(B) hydrogen that is produced from a re-
newable energy source.

(6) RENEWABLE ENERGY SOURCE.—The term
‘“‘renewable energy source’ means—

(A) wind;

(B) ocean waves;

(C) biomass;

(D) solar sources;

(E) landfill gas;

(F) incremental hydropower; or

(G) a geothermal source.

(7) RETAIL ELECTRIC SUPPLIER.—The term
“retail electric supplier”’, with respect to
any calendar year, means a person or entity
that—

(A) sells retail electricity to consumers;
and

(B) sold not less than 500,000 megawatt-
hours of electric energy to consumers for
purposes other than resale during the pre-
ceding calendar year.

(8) SECRETARY.—The term
means the Secretary of Energy.
SEC. 3. RENEWABLE ENERGY GENERATION

STANDARDS.

(a) RENEWABLE ENERGY CREDITS.—

(1) IN GENERAL.—For each calendar year be-
ginning in calendar year 2006, each retail
electric supplier shall submit to the Sec-
retary, not later than April 30 of each year,
renewable energy credits in an amount equal
to the required annual percentage of the re-
tail electric supplier’s total amount of kilo-
watt-hours of nonhydropower electricity sold
to consumers during the previous calendar
year.

(2) CARRYOVER OF RENEWABLE ENERGY CRED-
ITS.—A renewable energy credit for any year
that is not used to satisfy the minimum re-
quirement for that year may be carried over
for use within the next 2 years.

(b) REQUIRED ANNUAL PERCENTAGE.—Of the
total amount of nonhydropower electricity
sold by each retail electric supplier during a
calendar year, the amount generated by re-
newable energy sources shall be not less than
the percentage specified below:

Calendar year:

‘“‘Secretary’’

Percentage of
Renewable energy

each year:
2006-2009 .....uuiiiiiiiiiie e 5
2010-2014 . 10
2015-2019 .....oiviiiniiiiinnns . 15
2020 and subsequent years ............... 20.

(c) SUBMISSION OF RENEWABLE ENERGY
CREDITS.—

(1) IN GENERAL.—To0 meet the requirements
under subsection (a), a retail electric sup-
plier shall submit to the Secretary—

(A) renewable energy credits issued to the
retail electric supplier under subsection (e);

(B) renewable energy credits obtained by
purchase or exchange under subsection (f);

(C) renewable energy credits purchased
from the United States under subsection (g);
or

(D) any combination of renewable energy
credits obtained under subsections (e), (f),
and (g).

(2) NO DOUBLE COUNTING.—A renewable en-
ergy credit may be counted toward compli-
ance with subsection (a) only once.

(d) RENEWABLE ENERGY CREDIT PROGRAM.—
Not later than 1 year after the date of enact-
ment of this Act, the Secretary shall estab-
lish a program to issue, monitor the sale or
exchange of, and track renewable energy
credits.

(e) ISSUANCE OF RENEWABLE ENERGY CRED-
ITS.—
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(1) APPLICATION.—

(A) IN GENERAL.—Under the program estab-
lished under subsection (d), an entity that
generates electric energy through the use of
a renewable energy resource may apply to
the Secretary for the issuance of renewable
energy credits.

(B) CONTENTS.—AnN application under sub-
paragraph (A) shall indicate—

(i) the type of renewable energy resource
used to produce the electric energy;

(ii) the State in which the electric energy
was produced; and

(iii) any other information that the Sec-
retary determines to be appropriate.

(2) ISSUANCES.—

(A) IN GENERAL.—Except as provided in
subparagraph (C), the Secretary shall issue
to an entity applying under this subsection 1
renewable energy credit for each kilowatt-
hour of renewable energy generated in any
State from the date of enactment of this Act
and in each subsequent calendar year.

(B) VESTING.—A renewable energy credit
will vest with the owner of the system or fa-
cility that generates the renewable energy
unless the owner explicitly transfers the re-
newable energy credit.

(C) AMOUNT.—The Secretary shall issue 3
renewable energy credits for each kilowatt-
hour of distributed generation.

(3) ELIGIBILITY.—

(A) IN GENERAL.—To be eligible for a re-
newable energy credit, the unit of electricity
generated through the use of a renewable en-
ergy resource shall be sold for retail con-
sumption or used by the generator.

(B) ENERGY GENERATED FROM A COMBINA-
TION OF SOURCES.—If both a renewable energy
resource and a nonrenewable energy resource
are used to generate the electric energy, the
Secretary shall issue renewable energy cred-
its based on the proportion of the renewable
energy resource used.

(C) IDENTIFICATION OF TYPE AND DATE.—The
Secretary shall identify renewable energy
credits by the type and date of generation.

(4) SALE UNDER CONTRACT UNDER PURPA.—IN
a case in which a generator sells electric en-
ergy generated through the use of a renew-
able energy resource to a retail electric sup-
plier under a contract subject to section 210
of the Public Utilities Regulatory Policies
Act of 1978 (16 U.S.C. 824a-3), the retail elec-
tric supplier shall be treated as the gener-
ator of the electric energy for the purposes
of this Act for the duration of the contract.

(f) SALE OR EXCHANGE OF RENWABLE EN-
ERGY CREDITS.—

(1) IN GENERAL.—A renewable energy credit
may be sold or exchanged by the entity
issued the renewable energy credit or by any
other entity that acquires the renewable en-
ergy credit.

(2) MANNER OF SALE.—A renewable energy
credit may be sold or exchanged in any man-
ner not in conflict with existing law, includ-
ing on the spot market or by contractual ar-
rangements of any duration.

(g9) PURCHASE FROM THE UNITED STATES.—

(1) IN GENERAL.—The Secretary shall offer
renewable energy credits for sale at the less-
er of 3 cents per kilowatt-hour or 110 percent
of the average market value of renewable en-
ergy credits for the applicable compliance
period.

(2) ADJUSTMENT FOR INFLATION.—On Janu-
ary 1 of each year following calendar year
2006, the Secretary shall adjust for inflation
the price charged per renewable energy cred-
it for the calendar year.

(h) STATE PROGRAMS.—Nothing in this sec-
tion precludes any State from requiring ad-
ditional renewable energy generation in the
State under any renewable energy program
conducted by the State not in conflict with
this Act.

(i) CONSUMER ALLOCATION.—
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(1) RATES.—The rates charged to classes of
consumers by a retail electric supplier shall
reflect a proportional percentage of the cost
of generating or acquiring the required an-
nual percentage of renewable energy under
subsection (a).

(2) REPRESENTATIONS TO CUSTOMERS.—A re-
tail electric supplier shall not represent to
any customer or prospective customer that
any product contains more than the percent-
age of eligible resources if the additional
amount of eligible resources is being used to
satisfy the renewable generation require-
ment under subsection (a).

(J) ENFORCEMENT.—

(1) IN GENERAL.—A retail electric supplier
that does not submit renewable energy cred-
its as required under subsection (a) shall be
liable for the payment of a civil penalty.

(2) AMOUNT.—The amount of a civil penalty
under paragraph (1) shall be calculated on
the basis of the number of renewable energy
credits not submitted, multiplied by the less-
er of 4.5 cents or 300 percent of the average
market value of renewable energy credits for
the compliance period.

(k) INFORMATION COLLECTION.—The Sec-
retary may collect the information nec-
essary to verify and audit—

(1) the annual electric energy generation
and renewable energy generation of any enti-
ty applying for renewable energy credits
under this section;

(2) the validity of renewable energy credits
submitted by a retail electric supplier to the
Secretary; and

(3) the quantity of electricity sales of all
retail electric suppliers.

(I) VOLUNTARY PARTICIPATION.—The Sec-
retary may issue a renewable energy credit
under subsection (e) to any entity not sub-
ject to the requirements of this Act only if
the entity applying for the renewable energy
credit meets the terms and conditions of this
Act to the same extent as entities subject to
this Act.

SEC. 4. STATE RENEWABLE ENERGY GRANT PRO-
GRAM.

(a) DISTRIBUTION OF AMOUNTS.—The Sec-
retary shall distribute amounts received
from sales under subsection 3(h) and from
amounts received under subsection 3(k) to
States to be used for the purposes of this sec-
tion.

(b) PROGRAM.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary shall establish a program to promote
State renewable energy production and use.

(2) Use oF FUNDS.—The Secretary shall
make funds available under this section to
State energy agencies for grant programs
for—

(A) renewable energy research and develop-
ment;

(B) loan guarantees to encourage construc-
tion of renewable energy facilities;

(C) consumer rebate or other programs to
offset costs of small residential or small
commercial renewable energy systems in-
cluding solar hot water; or

(D) promotion of distributed generation.

(c) PREFERENCE.—In allocating funds under
the program, the Secretary shall give pref-
erence to—

(1) States that have a disproportionately
small share of economically sustainable re-
newable energy generation capacity; and

(2) State grant programs that are most
likely to stimulate or enhance innovative re-
newable energy technologies.

By Mr. McCAIN:

S. 945. A bill to amend title 37,
United States Code, to improve the
process for adjusting the rates of pay
for members of the uniformed services;
to the Committee on Armed Services.
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Mr. McCAIN. Mr. President, | am the rates of basic pay for members of the By Mr. LEAHY (for himself, Mr.
proud to sponsor the Military Pay Uniformed services under section 203(a) of GRASSLEY, Mr. DURBIN, Mr.
Comparability Act of 2003. In 1999, the :t’o'ri title shall be increased under this sec- FEINGOLD, Mr. KoHL, and Mr.
Committee on Armed Services passed (bj EEFECTIVENESS OF ADJUSTMENT.—Sub- SCHUMER):

landmark legislation providing signifi-
cant benefits to the entire Total Force.
I believe we must improve upon this
legislation so that we not only elimi-
nate ‘‘pay comparability gap,” but en-
sure that we do not recreate one in the
future.

Under the 1999 legislation, military
raises will exceed growth in the ECI by
one-half percent per year through fis-
cal year 2006. However, starting in 2007,
military raises will revert to being
capped one-half percentage point below
the ECI.

As a former ranking member and
long-time member on the Personnel
Subcommittee when Senator John
Glenn was the chairman, my experi-
ence with capping military raises
below ECI during the last three decades
shows that such caps inevitably lead to
significant retention problems among
second-term and career service mem-
bers.

Those retention problems cost our
Nation more in the long run in terms
of lost military experience, decreased
readiness, and increased training costs.
Since military pay was last com-
parable with private sector pay in 1982,
military pay raises have lagged a cu-
mulative 6.4 percent behind private
sector wage growth—although recent
efforts of the executive and legislative
branches have reduced the gap signifi-
cantly from its peak of 13.5 percent in
1999. Our efforts in 1999 increased pay
raises, reformed the pay tables, took
nearly 12,000 service members off of
food stamps, and established a military
Thrift Savings Plan.

We have to improve upon the 1999 law
to ensure future raises track to civilian
pay growth so we don’t fall back into
pay caps that will get us back in the
negative retention/readiness cycle.
Subsequent raises after 2006 must sus-
tain full comparability with increases
in the ECI. A key principal of the all
volunteer force, AVF, is that military
pay raises must match private sector
pay growth, as measured by ECI. Our
action in this area will send a strong
message of support to our service men
and women and their families that will
continue to promote high morale, bet-
ter quality-of-life, and a more ready
military force.

I ask unanimous consent that the
text of the legislation be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 945

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. REVISED ANNUAL PAY ADJUSTMENT
PROCESS.

(a) REQUIREMENT FOR ANNUAL ADJUST-
MENT.—Subsection (a) of section 1009 of title
37, United States Code, is amended to read as
follows:

‘““(a) REQUIREMENT FOR ANNUAL ADJUST-
MENT.—Effective on January 1 of each year,

section (b) of such section is amended by
striking ‘‘shall—" and all that follows and
inserting ‘“‘shall have the force and effect of
law.”.

(c) PERCENTAGE OF ADJUSTMENT.—Sub-
section (c) of such section is amended to read
as follow:

““(c) EQUAL PERCENTAGE INCREASE FOR ALL
MEMBERS.—(1) Subject to subsection (d), an
adjustment made under this section in a
year shall provide all eligible members with
an increase in the monthly basic pay that is
the percentage (rounded to the nearest one-
tenth of 1 percent) by which the ECI for the
base quarter of the year before the preceding
year exceeds the ECI for the base quarter of
the second year before the preceding cal-
endar year (if at all).

“(2) Notwithstanding paragraph (1), but
subject to subsection (d), the percentage of
the adjustment taking effect under this sec-
tion during each of fiscal years 2004, 2005, and
2006, shall be one-half of 1 percentage point
higher than the percentage that would other-
wise be applicable under such paragraph.”.

(d) PUBLICATION OF ADJUSTED RATES.—Sub-
section (e) of such section is amended—

(1) by striking ‘“(e) NOTICE OF ALLOCA-
TIONS.—”’ and inserting ‘‘(e) NOTIFICATION
AND PUBLICATION REQUIREMENTS.—(1)"’; and

(2) by adding at the end the following new
paragraph:

““(2) The rates of basic pay that take effect
under this section shall be printed in the
Federal Register and the Code of Federal
Regulations.”.

(e) PRESIDENTIAL DETERMINATION OF NEED
FOR ALTERNATIVE PAY ADJUSTMENT.—Such
section is further amended—

(1) by redesignating subsection (g) as sub-
section (h); and

(2) by inserting after subsection (f) the fol-
lowing new subsection (g):

““(g) PRESIDENTIAL DETERMINATION OF NEED
FOR ALTERNATIVE PAY ADJUSTMENT.—(1) If,
because of national emergency or serious
economic conditions affecting the general
welfare, the President considers the pay ad-
justment which would otherwise be required
by this section in any year to be inappro-
priate, the President shall prepare and trans-
mit to Congress before September 1 of the
preceding year a plan for such alternative
pay adjustments as the President considers
appropriate, together with the reasons there-
for.

““(2) In evaluating an economic condition
affecting the general welfare under this sub-
section, the President shall consider perti-
nent economic measures including the In-
dexes of Leading Economic Indicators, the
Gross National Product, the unemployment
rate, the budget deficit, the Consumer Price
Index, the Producer Price Index, the Employ-
ment Cost Index, and the Implicit Price
Deflator for Personal Consumption Expendi-
tures.

*“(3) The President shall include in the plan
submitted to Congress under paragraph (1)
an assessment of the impact that the alter-
native pay adjustments proposed in the plan
would have on the Government’s ability to
recruit and retain well-qualified persons for
the uniformed services.”.

() DEFINITIONS.—Such section, as amended
by subsection (e), is further amended by add-
ing at the end the following:

‘(i) DEFINITIONS.—InN this section:

“(1) The term ‘ECI’ means the Employ-
ment Cost Index (wages and salaries, private
industry workers) published quarterly by the
Bureau of Labor Statistics.

““(2) The term ‘base quarter’ for any year is
the 3-month period ending on September 30
of such year.”.

S. 946. A bill to enhance competition
for prescription drugs by increasing the
ability of the Department of Justice
and Federal Trade Commission to en-
force existing antitrust laws regarding
brand name drugs and generic drugs; to
the Committee on the Judiciary.

Mr. LEAHY. Mr. President, last No-
vember, the Drug Competition Act
passed the Senate by unanimous con-
sent. This morning, | am proud to join
Senator GRASSLEY, along with Sen-
ators Durbin, Feingold, Kohl and Schu-
mer in re-introducing this important
bill, I hope that in this Congress it is
actually enacted into law. Prescription
drug prices are rapidly increasing, and
are a source of considerable concern to
many Americans, especially senior
citizens and families. Generic drug
prices can be as much as 80 percent
lower than the comparable brand name
version.

While the Drug Competition Act is
small in terms of length, it is large in
terms of impact. It will ensure that law
enforcement agencies can take quick
and decisive action against companies
that are driven more by greed than by
good sense. It gives the Federal Trade
Commission and the Justice Depart-
ment access to information about se-
cret deals between drug companies that
keep generic drugs off the market. This
is a practice that hurts American fami-
lies, particularly senior citizens, by de-
nying them access to low-cost generic
drugs, and further inflating medical
costs.

Last fall, the Federal Trade Commis-
sion released a comprehensive report
on barriers the entry of generic drugs
into the pharmaceutical marketplace.
The FTC had two recommendations to
improve the current situation and to
close the loopholes in the law that
allow drug manufacturers to manipu-
late the timing of generics’ introduc-
tion to the market. One of those rec-
ommendations was simply to enact our
bill, as the most effective solution to
the problem of ‘‘sweetheart’ deals be-
tween brand name and generic drug
manufacturers that keep generic drugs
off the market, thus depriving con-
sumers of the benefits of quality drugs
at lower prices. In short, this bill en-
joys the unqualified endorsement of
the current FTC, which follows on the
support by the Clinton Administra-
tion’s FTC during the initial stages of
our formulation of this bill. We can all
have every confidence in the common
sense approach that our bill takes to
ensuring that our law enforcement
agencies have the information they
need to take quick action, if necessary,
to protect consumers from drug compa-
nies that abuse the law.

Under current law, the first generic
manufacturer that gets permission to
sell a generic drug before the patent on
the brand-name drug expires, enjoys
protection from competition for 180
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days—a headstart on other generic
companies. That was a good idea—but
the unfortunate loophole exploited by a
few is that secret deals can be made
that allow the manufacturer of the ge-
neric drug to claim the 180-day grace
period—to block other generic drugs
from entering the market—while, at
the same time, getting paid by the
brand-name manufacturer not to sell
the generic drug.

Our legislation closes this loophole
for those who want to cheat the public,
but keeps the system the same for
companies engaged in true competi-
tion. | think it is important for Con-
gress not to overreact and throw out
the good with the bad. Most generic
companies want to take advantage of
this 180-day provision and deliver qual-
ity generic drugs at much lower costs
for consumers. We should not eliminate
the incentive for them. Instead, we
should let the FTC and Justice look at
every deal that could lead to abuse, so
that only the deals that are consistent
with the intent of that law will be al-
lowed to stand. The Drug Competition
Act accomplishes precisely that goal,
and helps ensure effective and timely
access to generic pharmaceuticals that
can lower the cost of prescription drugs
for seniors, for families, and for all of
us.

I regret that some in the Senate
stalled action on this worthwhile meas-
ure until very late in the last Congress
and that the House chose not to act at
all, and | hope that the growing need
for more cost-effective health care so-
lutions will serve as a catalyst for
quick action on this needed legislation.

Mr. GRASSLEY. Mr. President, I am
pleased to join Senator LEAHY today in
introducing the Drug Competition Act
of 2003. This bill will help Federal regu-
lators ensure that there is full and un-
fettered access to competition for pre-
scription drugs under the law. As the
past Chairman of the Special Com-
mittee on Aging and now as the Chair-
man of the Finance Committee, | want
to make sure that American con-
sumers—especially our seniors—are
able to get the life-saving drugs they
need in a competitive manner.

Our patent laws provide drug compa-
nies with incentives to invest in re-
search and development of new drugs.
But the law also provides that generic
drug companies have the ability to get
their own drugs on the market so that
there can be price competition and
lower prices for prescription drugs. We
have a legal system in place that pro-
vides for such a balance—the Hatch-
Waxman law. Ultimately, we want con-
sumers and seniors to have more
choices and to get drugs at lower
prices.

So, | was concerned when | heard re-
ports that the Federal Trade Commis-
sion had brought enforcement actions
against brand-name and generic drug
manufacturers that had entered into
anti-competitive agreements, resulting
in the delay of the introduction of
lower priced drugs. This bill targets
that problem.
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Under the Hatch-Waxman Act, manu-
facturers of generic drugs are encour-
aged to challenge weak or invalid pat-
ents on brand-name drugs so con-
sumers can benefit from lower generic
drug prices. Current law gives tem-
porary protection from competition to
the first generic drug manufacturer
that gets exclusive permission to sell a
generic drug before the patent on the
brand-name drug expires. This gives
the generic firm a 180-day head start on
other generic companies.

However, the FTC discovered that
some companies were exploiting this
law by entering into secret deals,
which allowed the generic drug makers
to claim the 180-day grace period and
to block other generic drugs from en-
tering the market, while at the same
time getting paid by the brand-name
manufacturer for withholding sales of
the generic version of the drug. This
meant that consumers continued to
pay high prices for drugs, rather than
benefiting from more competitive and
lower prices. So the FTC brought en-
forcement actions against these com-
panies.

In addition, the FTC conducted a
comprehensive review of agreements
that impacted the 180-day exclusivity
period. The FTC found that there are
competition problems with some of
these agreements that potentially de-
layed generic drug entry into the mar-
ket. The FTC recommended:

Given this history, we believe that notifi-
cation of such agreements to the Federal
Trade Commission and the U.S. Department
of Justice is warranted. We support the Drug
Competition Act of 2001, S. 754, introduced
by Senator Leahy, as reported by the Com-
mittee on the Judiciary.

The Drug Competition Act is a sim-
ple solution to the 180-day exclusivity
problems that the FTC has identified.
The bill would require drug companies
that enter agreements relating to the
180-day period to file those documents
with the FTC and DOJ. It would im-
pose sanctions on companies who do
not provide timely notification. This
process would facilitate agency review
of the agreements to determine wheth-
er they have anti-competitive effects.

The Drug Competition Act will en-
sure that consumers are not hurt by se-
cret, anti-competitive contracts, so
that consumers can get competition
and lower drug prices as soon as pos-
sible. 1 urge my colleagues to support
this bill.

By Mr. SCHUMER:

S. 948. A bill to require prescription
drug manufacturers, packers, and dis-
tributors to disclose certain gifts pro-
vided in connection with detailing, pro-
motional, or other marketing activi-
ties, and for other purposes; to the
Committee on Health, Education,
Labor, and Pensions.

Mr. SCHUMER. Mr. President, | ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:
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S. 948

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Drug Com-
pany Gift Disclosure Act’.

SEC. 2. DISCLOSURE BY PRESCRIPTION DRUG
MANUFACTURERS, PACKERS, AND
DISTRIBUTORS OF CERTAIN GIFTS.

Section 503 of the Federal Food, Drug, and
Cosmetics Act (21 U.S.C. 353) is amended by
adding at the end the following:

““(h)(1) Each manufacturer, packer, or dis-
tributor of a drug subject to subsection (b)(1)
shall disclose to the Commissioner—

“(A) not later than June 30, 2004, and each
June 30 thereafter, the value, nature, and
purpose of any—

‘(i) gift provided during the preceding cal-
endar year to any covered health entity by
the manufacturer, packer, or distributor, or
a representative thereof, in connection with
detailing, promotional, or other marketing
activities; and

““(ii) cash rebate, discount, or any other fi-
nancial consideration provided during the
preceding calendar year to any pharma-
ceutical benefit manager by the manufac-
turer, packer, or distributor, or a representa-
tive thereof, in connection with detailing,
promotional, or other marketing activities;
and

“(B) not later than the date that is 6
months after the date of enactment of this
subsection and each June 30 thereafter, the
name and address of the individual respon-
sible for the compliance of the manufac-
turer, packer, or distributor with the provi-
sions of this subsection.

““(2) Subject to paragraph (3), the Commis-
sioner shall make all information disclosed
to the Commissioner under paragraph (1)
publicly available, including by posting such
information on the Internet.

““(3) The Commissioner shall keep con-
fidential any information disclosed to or
otherwise obtained by the Commissioner
under this subsection that relates to a trade
secret referred to in section 1905 of title 18,
United States Code. The Commissioner shall
provide an opportunity in the disclosure
form required under paragraph (4) for a man-
ufacturer, packer, or distributor to identify
any such information.

““(4) Each disclosure under this subsection
shall be made in such form and manner as
the Commissioner may require.

“(5) Each manufacturer, packer, and dis-
tributor described in paragraph (1) shall be
subject to a civil monetary penalty of not
more than $10,000 for each violation of this
subsection. Each unlawful failure to disclose
shall constitute a separate violation. The
provisions of paragraphs (3), (4), and (5) of
section 303(g) shall apply to such a violation
in the same manner as such provisions apply
to a violation of a requirement of this Act
that relates to devices.

““(6) For purposes of this subsection:

“(A) The term ‘covered health entity’ in-
cludes any physician, hospital, nursing
home, pharmacist, health benefit plan ad-
ministrator, or any other person authorized
to prescribe or dispense drugs that are sub-
ject to subsection (b)(1), in the District of
Columbia or any State, commonwealth, pos-
session, or territory of the United States.

“(B) The term ‘gift’ includes any gift, fee,
payment, subsidy, or other economic benefit
with a value of $50 or more, except that such
term excludes the following:

‘(i) Free samples of drugs subject to sub-
section (b)(1) intended to be distributed to
patients.

“(ii) The payment of reasonable compensa-
tion and reimbursement of expenses in con-
nection with any bona fide clinical trial con-
ducted in connection with a research study
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designed to answer specific questions about
drugs, devices, new therapies, or new ways of
using known treatments.

“(iif) Any scholarship or other support for
medical students, residents, or fellows se-
lected by a national, regional, or specialty
medical or other professional association to
attend a significant educational, scientific,
or policy-making conference of the associa-
tion.”.

By Mrs. HUTCHISON (for herself
and Mrs. FEINSTEIN):

S. 949. A bill to establish a commis-
sion to assess the military facility
structure of the United States over-
seas, and for other purposes; to the
Committee on Armed Services.

Mrs. HUTCHISON. Mr. President,
today Senator FEINSTEIN and | are in-
troducing the ‘“‘Overseas Military Fa-
cility Structure Review Act”’ to estab-
lish a congressional panel to conduct a
detailed study of U.S. military facili-
ties overseas. This bill creates a bipar-
tisan congressional commission
charged with undertaking an objective
and thorough review of our overseas
basing structure. The commission will
consider a host of criteria to determine
whether our overseas bases are pre-
pared to meet our needs in the 2lst
Century. The commission will be com-
prised of national security and foreign
affairs experts who will present their
findings to the 2005 domestic Base Re-
alignment and Closure, BRAC, Com-
mission, providing a comprehensive
analysis of our worldwide base and
force structure.

We believe it is important to deter-
mine our overseas basing requirements,
assess training constraints, and pro-
vide recommendations on future re-
alignments. As a result, we are pro-
posing legislation that would create a
congressional Overseas Basing Com-
mission to review our basing strategy
to ensure that it is consistent with
both our short- and long-term national
security objectives. We believe the
time is right to move forward with a
more structured approach to reviewing
these overseas bases.

Such a review is timely. The 2005
BRAC is just around the corner and
some in the Pentagon have suggested it
could result in the closure of nearly
one out of every four domestic bases.
Before we close stateside military
bases, we must first analyze our over-
seas infrastructure. If we reduce our
overseas presence, we need stateside
bases to station returning troops. It is
senseless to close bases on U.S. soil in
2005 only to determine a few years later
that we made a costly, irrevocable mis-
take. A painful lesson we learned in the
last rounds of closures.

Though our military force structure
has decreased since the Cold War, the
responsibilities placed upon our service
members have significantly increased.
While operational effectiveness is para-
mount, it would be irresponsible to
build on an inefficient, obsolete over-
seas base structure, as we face new
strategic threats in the 21st century,
taking valuable dollars needed else-
where.
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SUBMITTED RESOLUTIONS

SENATE RESOLUTION 122—EX-
PRESSING THE SENSE OF THE
SENATE THAT THE PRESIDENT
SHOULD DESIGNATE MAY 1, 2003
AS “NATIONAL CHILD CARE
WORTHY WAGE DAY’

Mr. CORZINE (for himself, Mr. DoDD,
Mr. DURBIN, Mr. FEINGOLD, Mr. KERRY,
Mrs. MURRAY, and Mr. KENNEDY) sub-
mitted the following resolution; which
was referred to the Committee on the
Judiciary:

S. REs. 122

Whereas approximately 14,000,000 children
are in out-of-home care during part or all of
the day so that their parents may work;

Whereas the average salary of early child-
hood educators is $16,000 per year, and only
one third of these educators have health in-
surance and even fewer have a pension plan;

Whereas low wages make it difficult to at-
tract qualified individuals to the early child-
hood education profession and impair the
quality of child care and other early child-
hood education programs, which is directly
linked to the quality of early childhood edu-
cators;

Whereas the turnover rate of early child-
hood educators is approximately 30 percent
per year because low wages and a lack of
benefits make it difficult to retain high
quality educators;

Whereas research has demonstrated that
young children require caring relationships
and a consistent presence in their lives for
their positive development;

Whereas the compensation of early child-
hood educators must be commensurate with
the important job of helping the young chil-
dren of the United States develop the social,
emotional, physical, and intellectual skills
they need to be ready for school;

Whereas the cost of adequate compensa-
tion for early childhood educators cannot be
funded by further burdening parents with
higher child care fees, but requires instead
public as well as private resources to ensure
that quality care and education is accessible
for all families; and

Whereas the Center for the Child Care
Workforce and other early childhood edu-
cation organizations recognize May 1st as
National Child Care Worthy Wage Day: Now,
therefore, be it

Resolved,

SECTION 1. DESIGNATION OF NATIONAL CHILD
CARE WORTHY WAGE DAY.

(a) SENSE OF THE SENATE.—It is the sense
of the Senate that the President should des-
ignate May 1, 2003, as ‘‘National Child Care
Worthy Wage Day’’.

(b) PROCLAMATION.—The Senate requests
the President to issue a proclamation—

(1) designating May 1, 2003, as ‘‘National
Child Care Worthy Wage Day’’; and

(2) calling on the people of the United
States to observe ‘“National Child Care Wor-
thy Wage Day’’ by—

(A) honoring early childhood educators and
programs in their communities; and

(B) working together to resolve the early
childhood educator compensation crisis.

Mr. CORZINE. Mr. President, | rise
today to submit, along with Senators
DobD, DURBIN, FEINGOLD, KENNEDY,
KERRY and MURRAY, a resolution sup-
porting national Child Care Worthy
Wage Day. It is my hope that it will
bring attention to early childhood edu-
cation and the importance of attract-
ing and retaining qualified childcare
workers.
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Every day, approximately 13 million
children are cared for outside the home
so that their parents can work. This
figure includes 6 million of our Na-
tion’s infants and toddlers. Children
begin to learn at birth, and the quality
of care they receive will affect them
for the rest of their lives. Early
childcare affects language develop-
ment, math skills, social behavior, and
general readiness for school. Experi-
enced childcare workers can identify
children who have development or
emotional problems and provide the
care they need to take on life’s chal-
lenges. Through the creative use of
play, structured activities and indi-
vidual attention, childcare workers
help young children learn about the
world around them and how to interact
with others. They also teach the skills
children will need to be ready to read
and to learn when they go to school.

Unfortunately, despite the impor-
tance of their work, the committed in-
dividuals who nurture and teach our
Nation’s young children are under-
valued. The average salary of a
childcare worker is about $15,000 annu-
ally. In 1998, the middle 50 percent of
childcare workers and pre-school
teachers earned between $5.82 and $8.13
an hour, according to the Department
of Labor. The lowest 10 percent of
childcare workers were paid an hourly
rate of $5.49 or less. Only one third of
our Nation’s childcare workers have
health insurance and even fewer have
pension plans. This grossly inadequate
level of wages and benefits for
childcare staff has led to difficulties in
attracting and retaining high quality
caretakers and educators. As a result,
the turnover rate for childcare pro-
viders is 30 percent a year. This high
turnover rate interrupts consistent and
stable relationships that children need
to have with their caregivers.

If we want our children cared for by
qualified providers with higher degrees
and more training, we will have to
make sure they are adequately com-
pensated. Otherwise, we will continue
to lose early childhood educators with
BA degrees to kindergarten and first
grade, losing some of our best teachers
of young children from the early years
of learning.

In order to bring attention to
childcare workers, I am sponsoring a
resolution that would designate May 1
as National Child Care Worthy Wage
Day. On May 1 each year, childcare
providers and other early childhood
professionals nationwide conduct pub-
lic awareness and education efforts
highlighting the importance of good
early childhood education.

I encourage my colleagues to join me
in recognizing the importance of the
work and professionalism that
childcare workers provide and the need
to increase their compensation accord-
ingly. The Nation’s childcare work-
force, the families who depend on
them, and the children they care for,
deserve our support.
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SENATE RESOLUTION 123—DESIG-
NATING APRIL 28, 2003, THROUGH
MAY 2, 2003, AS “NATIONAL
CHARTER SCHOOLS WEEK,” AND
FOR OTHER PURPOSES

Mr. GREGG (for himself, Mr.
LIEBERMAN, Mr. FRIST, Mr. ALEXANDER,
MR. CARPER, and Mr. BAYH) submitted
the following resolution; which was re-
ferred to the Committee on the Judici-
ary:

S. REs. 123

Whereas charter schools are public schools
authorized by a designated public body and
operating on the principles of account-
ability, parental involvement, choice, and
autonomy;

Whereas in exchange for the flexibility and
autonomy given to charter schools, they are
held accountable by their sponsors for im-
proving student achievement and for their fi-
nancial and other operations;

Whereas 39 States, the District of Colum-
bia, and the Commonwealth of Puerto Rico
have passed laws authorizing charter
schools;

Whereas 39 States, the District of Colum-
bia, and the Commonwealth of Puerto Rico
will have received substantial assistance
from the Federal Government by the end of
the current fiscal year for planning, startup,
and implementation of charter schools since
their authorization in 1994 under the Ele-
mentary and Secondary Education Act of
1965 (20 U.S.C. 6301 et seq.);

Whereas 36 States, the District of Colum-
bia, and the Commonwealth of Puerto Rico
are serving nearly 700,000 students in almost
2,700 charter schools during the 2002-2003
school year;

Whereas charter schools can be vehicles for
improving student academic achievement for
the students who attend them, for stimu-
lating change and improvement in all public
schools, and for benefiting all public school
students;

Whereas charter schools must meet the
same Federal student academic achievement
accountability requirements as all public
schools, and often set higher and additional
goals, to ensure that they are of high quality
and truly accountable to the public;

Whereas charter schools assess and evalu-
ate students annually and often more fre-
quently, and charter school student aca-
demic achievement is directly linked to
charter school existence;

Whereas charter schools give parents new
freedom to choose their public school, char-
ter schools routinely measure parental ap-
proval, and charter schools must prove their
ongoing and increasing success to parents,
policymakers, and their communities;

Whereas more than two-thirds of charter
schools report having a waiting list, the av-
erage size of such a waiting list is more than
one-half of the school’s enrollment, and the
total number of students on all such waiting
lists is enough to fill another 1,000 average-
sized charter schools;

Whereas students in charter schools na-
tionwide have similar demographic charac-
teristics as students in all public schools;

Whereas charter schools in many States
serve significant numbers of students from
families with low incomes, minority stu-
dents, and students with disabilities, and in
a majority of charter schools almost half of
the students are considered at risk or are
former dropouts;

Whereas charter schools have enjoyed
broad bipartisan support from the Adminis-
tration, Congress, State Governors and legis-
latures, educators, and parents across the
Nation; and
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Whereas charter schools are laboratories of
reform and serve as models of how to educate
children as effectively as possible: Now,
therefore, be it

Resolved, That the Senate—

(1) designates April 28, 2003, through May 2,
2003, as ‘“‘National Charter Schools Week’’;

(2) honors the 11th anniversary of the open-
ing of the Nation’s first charter school;

(3) acknowledges and commends the grow-
ing charter school movement and charter
schools, teachers, parents, and students
across the Nation for their ongoing contribu-
tions to education and improving and
strengthening the Nation’s public school sys-
tem;

(4) supports the goals of National Charter
Schools Week, an event sponsored by charter
schools and charter school organizations
across the Nation and established to recog-
nize the significant impacts, achievements,
and innovations of the Nation’s charter
schools; and

(5) requests that the President issue a
proclamation calling on the people of the
United States to conduct appropriate pro-
grams, ceremonies, and activities to dem-
onstrate support for charter schools in com-
munities throughout the Nation.

———

SENATE RESOLUTION 124—DESIG-
NATING SEPTEMBER 28, 2003, AS
“NATIONAL GOOD NEIGHBOR
DAY’

Mr. BURNS (for himself, Mr. BAucus,
Mrs. CLINTON, Mr. COCHRAN, Mr. CRAPO,
Mr. HATCH, Mr. MILLER, Mr. LEVIN, Mr.
KOHL, and Mr. STEVENS) submitted the
following resolution; which was re-
ferred to the Committee on the Judici-
ary:

S. REsS. 124

Whereas while our society has developed
highly effective means of speedy communica-
tion around the world, it has failed to ensure
communication among individuals who live
side by side;

Whereas the endurance of human values
and consideration for others is of prime im-
portance if civilization is to survive; and

Whereas being a good neighbor to those
around us is the first step toward human un-
derstanding: Now, therefore, be it

Resolved, That the Senate—

(1) designates September 28, 2003, as ‘‘Na-
tional Good Neighbor Day’’; and

(2) requests that the President issue a
proclamation calling upon the people of the
United States and interested groups and or-
ganizations to observe National Good Neigh-
bor Day with appropriate ceremonies and ac-
tivities.

Mr. BURNS. Mr. President, today I
am introducing a resolution desig-
nating September 28, 2003 as National
Good Neighbor Day. | would like to
thank my colleagues Senators BAUCUS,
HATCH, STEVENS, CRAPO, CLINTON, MIL-
LER, LEVIN, KoOHL, and COCHRAN, for
their support. I would also like to
thank Becky Mattson of Lakeside,
Montana, who has taken this cause to
heart and championed it for so long.

In the aftermath of September 11th,
Americans united in an unprecedented
way. With the threat of terrorism still
very real, it has never been so impor-
tant to remain unified and conscious of
the concerns of our neighbors.

This resolution has a long history.
This resolution was first proposed by a
fellow Montanan, Senator Mike Mans-
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field, in 1971. National Good Neighbor
Day was then proclaimed by Presidents
Nixon, Ford, and Carter because, as
President Nixon explained, ‘‘the re-
sponsibility for building a happier,
livelier, fuller life in each of our com-
munities must rest, in the end, with
each of us.”

This bipartisan resolution will set
aside a day to promote a better under-
standing and appreciation of our neigh-
bors. However, in the trying times in
which we now live, it will hopefully
serve as a catalyst for making every
day National Good Neighbor Day.

——————

SENATE RESOLUTION 125—DESIG-
NATING APRIL 28, 2003, THROUGH
MAY 2, 2003, AS “NATIONAL
CHARTER SCHOOLS WEEK’, AND
FOR OTHER PURPOSES

Mr. GREGG (for himself, Mr.
LIEBERMAN, Mr. ALEXANDER, Mr. CAR-
PER, and Mr. BAYH) submitted the fol-
lowing resolution; which was consid-
ered and agreed to:

S. REsS. 125

Whereas charter schools are public schools
authorized by a designated public body and
operating on the principles of account-
ability, parental involvement, choice, and
autonomy;

Whereas in exchange for the flexibility and
autonomy given to charter schools, they are
held accountable by their sponsors for im-
proving student achievement and for their fi-
nancial and other operations;

Whereas 39 States, the District of Colum-
bia, and the Commonwealth of Puerto Rico
have passed laws authorizing charter
schools;

Whereas 39 States, the District of Colum-
bia, and the Commonwealth of Puerto Rico
will have received substantial assistance
from the Federal Government by the end of
the current fiscal year for planning, startup,
and implementation of charter schools since
their authorization in 1994 under the Ele-
mentary and Secondary Education Act of
1965 (20 U.S.C. 6301 et seq.);

Whereas 36 States, the District of Colum-
bia, and the Commonwealth of Puerto Rico
are serving nearly 700,000 students in almost
2,700 charter schools during the 2002-2003
school year;

Whereas charter schools can be vehicles for
improving student academic achievement for
the students who attend them, for stimu-
lating change and improvement in all public
schools, and for benefiting all public school
students;

Whereas charter schools must meet the
same Federal student academic achievement
accountability requirements as all public
schools, and often set higher and additional
goals, to ensure that they are of high quality
and truly accountable to the public;

Whereas charter schools assess and evalu-
ate students annually and often more fre-
quently, and charter school student aca-
demic achievement is directly linked to
charter school existence;

Whereas charter schools give parents new
freedom to choose their public school, char-
ter schools routinely measure parental ap-
proval, and charter schools must prove their
ongoing and increasing success to parents,
policymakers, and their communities;

Whereas more than two-thirds of charter
schools report having a waiting list, the av-
erage size of such a waiting list is more than
one-half of the school’s enrollment, and the
total number of students on all such waiting
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lists is enough to fill another 1,000 average-
sized charter schools;

Whereas students in charter schools na-
tionwide have similar demographic charac-
teristics as students in all public schools;

Whereas charter schools in many States
serve significant numbers of students from
families with low incomes, minority stu-
dents, and students with disabilities, and in
a majority of charter schools almost half of
the students are considered at risk or are
former dropouts;

Whereas charter schools have enjoyed
broad bipartisan support from the Adminis-
tration, Congress, State Governors and legis-
latures, educators, and parents across the
Nation; and

Whereas charter schools are laboratories of
reform and serve as models of how to educate
children as effectively as possible: Now,
therefore, be it

Resolved, That the Senate—

(1) designates April 28, 2003, through May 2,
2003, as ‘““National Charter Schools Week’’;

(2) honors the 11th anniversary of the open-
ing of the Nation’s first charter school;

(3) acknowledges and commends the grow-
ing charter school movement and charter
schools, teachers, parents, and students
across the Nation for their ongoing contribu-
tions to education and improving and
strengthening the Nation’s public school sys-
tem;

(4) supports the goals of National Charter
Schools Week, an event sponsored by charter
schools and charter school organizations
across the Nation and established to recog-
nize the significant impacts, achievements,
and innovations of the Nation’s charter
schools; and

(5) requests that the President issue a
proclamation calling on the people of the
United States to conduct appropriate pro-
grams, ceremonies, and activities to dem-
onstrate support for charter schools in com-
munities throughout the Nation.

———
SENATE CONCURRENT RESOLU-
TION 39—SUPPORTING THE

GOALS AND IDEALS OF ST. TAM-
MANY DAY ON MAY 1, 2003, AS A
NATIONAL DAY OF RECOGNITION
FOR TAMANEND AND THE VAL-
UES HE REPRESENTED

Mr. BREAUX (for himself and Ms.
LANDRIEU) submitted the following
concurrent resolution; which was con-
sidered and agreed to:

S. CON. REs. 39

Whereas in 1810, President James Madison
declared the Territory of West Florida to be
a part of the Louisiana Purchase, and in 1811,
William C. C. Claiborne, the first American
territorial Governor of Louisiana, named the
area north of Lake Pontchartrain as “‘St.
Tammany Parish’” in honor of the saintly
Amerindian Tamanend, who was a sachem of
the Lenni Lenape;

Whereas Tamanend is admired and re-
spected for his virtues of honesty, integrity,
honor, fairness, justice, and equality for the
common person;

Whereas in colonial times, May 1st was
celebrated in honor of Tamanend and the
common person; and

Whereas the St. Tammany Parish Council
of St. Tammany Parish, Louisiana, has
passed a resolution designating May 1, 2003,
as St. Tammany Day, and urging the rein-
statement of May 1st as a national day of
recognition for Tamanend and the values he
represented: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That Congress sup-
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ports the goals and ideals of St. Tammany
Day as a national day of recognition for
Tamanend and the values he represented.

———

NOTICES OF HEARING/MEETINGS

COMMITTEE ON INDIAN AFFAIRS

Mr. CAMPBELL. Mr. President, |
would like to announce that the Com-
mittee on Indian Affairs will meet on
Wednesday, April 30, 2003, at 2:00 p.m.
in Room 485 of the Russell Senate Of-
fice Building to conduct a hearing on
S. 519, the Native American Capital
Formation and Economic Development
Act of 2003.

Those wishing additional information
may contact the Indian Affairs Com-
mittee at 224-2251.

COMMITTEE ON INDIAN AFFAIRS

Mr. CAMPBELL. Mr. President, |
would like to announce that the Com-
mittee on Indian Affairs will meet on
Wednesday, May 7, 2003 at 10:00 a.m., in
Room 485 of the Russell Senate Office
Building to conduct a hearing on S. 550,
the American Indian Probate Reform
Act of 2003.

Those wishing additional information
may contact the Indian Affairs Com-
mittee at 224-2251.

——————

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION
Mr. HATCH. Mr. President, | ask
unanimous consent that the Com-
mittee on Commerce, Science, and
Transportation be authorized to meet
on Tuesday, April 29, 2003, at 9:30 a.m.
on the future of intercity passenger
rail service and Amtrak.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENERGY AND NATURAL
RESOURCES
Mr. HATCH. Mr. President, | ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate, on Tuesday,
April 29, 2003, at 10:00 a.m. to consider
comprehensive energy legislation
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. HATCH. Mr. President, | ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Tuesday, April 29, 2003, at
9:30 a.m. to hold a hearing on An En-
larged NATO: Mending Fences and
Moving Forward on Irag.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON HEALTH, EDUCATION, LABOR,
AND PENSIONS
Mr. HATCH. Mr. President, | ask
unanimous consent that the Com-
mittee on Health, Education, Labor,
and Pensions be authorized to meet for
a hearing on The Severe Acute Res-
piratory syndrome Threat, SARS, dur-
ing the session of the Senate on Tues-
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day, April 29, 2003, at 2:00 p.m. in SD-
106.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SPECIAL COMMITTEE ON AGING

Mr. HATCH. Mr. President, | ask
unanimous consent that the Special
Committee on Aging be authorized to
meet Tuesday, April 29, 2003, at 10:00
a.m. in Dirksen 628 for the purpose of
conducting a hearing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

SUPPORTING THE GOALS AND
IDEALS OF ST. TAMMANY DAY
ON MAY 1, 2003

Mr. McCONNELL. Mr. President, |
ask unanimous consent that the Sen-
ate proceed to the immediate connec-
tion of S. Con. Res. 39 submitted ear-
lier today by Senators BREAUX and
LANDRIEU.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.

The assistant legislative clerk read
as follows:

A concurrent resolution (S. Con. Res. 39)
supporting the goals and ideals of St. Tam-
many Day on May 1, 2003, as a national day
of recognition for Tamanend and the values
he represented.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. McCONNELL. Mr. President, 1|
ask unanimous consent that the con-
current resolution and preamble be
agreed to en bloc, the motion to recon-
sider be laid upon the table, and that
any statements relating thereto be
printed in the RECORD, without inter-
vening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (S. Con.
Res. 39) was agreed to.

The preamble was agreed to.

The concurrent resolution, with
preamble, reads as follows:

S. CoN. RES. 39

Whereas in 1810, President James Madison
declared the Territory of West Florida to be
a part of the Louisiana Purchase, and in 1811,
William C. C. Claiborne, the first American
territorial Governor of Louisiana, named the
area north of Lake Pontchartrain as ‘“‘St.
Tammany Parish’” in honor of the saintly
Amerindian Tamanend, who was a sachem of
the Lenni Lenape;

Whereas Tamanend is admired and re-
spected for his virtues of honesty, integrity,
honor, fairness, justice, and equality for the
common person;

Whereas in colonial times, May 1st was
celebrated in honor of Tamanend and the
common person; and

Whereas the St. Tammany Parish Council
of St. Tammany Parish, Louisiana, has
passed a resolution designating May 1, 2003,
as St. Tammany Day, and urging the rein-
statement of May 1st as a national day of
recognition for Tamanend and the values he
represented: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That Congress sup-
ports the goals and ideals of St. Tammany
Day as a national day of recognition for
Tamanend and the values he represented.

its
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NATIONAL CHARTER SCHOOLS
WEEK

Mr. McCONNELL. Mr. President, 1
ask unanimous consent that the Sen-
ate proceed to the immediate consider-
ation of S. Res. 125, submitted earlier
today by Senators GREGG, LIEBERMAN,
and others.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 125) designating April
28, 2003, through May 2, 2003, as ‘‘National
Charter Schools Week,”” and for other pur-
poses.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. GREGG. Mr. President, today my
colleagues, Senators LIEBERMAN, FRIST,
ALEXANDER, CARPER and BAYH, joined
me in the introduction of S. Res. 125, a
resolution to designate the week of
April 28 through May 2, 2003, as Na-
tional Charter Schools Week. This year
marks the 11th anniversary of the
opening of the Nation’s first charter
school in Minnesota. In the last 11
years, we have come a long way since
that auspicious moment when one
teacher collaborating with parents
started a public school specifically de-
signed to meet the needs of the stu-
dents in the community.

Today, we have almost 2,700 charter
schools serving nearly 700,000 students.
Charter schools are immensely pop-
ular: two-thirds of them report having
long waiting lists, and there are cur-
rently enough students on waiting lists
to fill another 1,000 average-sized char-
ter schools. Survey after survey shows
parents are overwhelmingly satisfied
with their children’s charter schools.

Charter schools are popular for a va-
riety of reasons. They are generally
free from the burdensome regulations
and policies that govern traditional
public schools. They are founded and
run by principals, teachers, and par-
ents who share a common vision of
education, a vision which guides each
and every decision made at the schools,
from hiring personnel to selecting cur-
ricula. Furthermore, charter schools
are held accountable for student per-
formance in a unique way—if they fail
to educate their students well and
meet the goals of their charters, they
close.

Since each charter school represents
the unique vision of its founders, these
schools vary greatly, but all strive for
excellence.

For example, the Jean Massieu Acad-
emy in Arlington, TX, was created in
1999 to serve deaf and hearing-impaired
children and their siblings. All instruc-
tion at Jean Massieu is in American
Sign Language, accompanied by
English text. For 2 consecutive years,
the academy has earned the second-
highest rating in the State’s account-
ability system based on its students’
excellent performance.

Here in the District of Columbia,
low-income fifth graders at KIPP DC/
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KEY Academy performed remarkably
in reading and math on a national test,
increasing their scores by more than
twice the amount children typically
gain from year to year. Students and
teachers at the KEY Academy log long
hours, attending class from 8 a.m. to 5
p.m. each weekday, half a day on many
Saturdays, and for much of the sum-
mer, but their hard work is obviously
reaping rewards.

These are but a handful of the suc-
cess stories in the charter school move-
ment, which includes a wide range of
schools serving a variety of different
learning needs and styles, often at a
lower cost than traditional public
schools.

I expect that we will see the popu-
larity of charter schools continue to
grow. Last year, the President signed
into law the No Child Left Behind Act,
which gives parents in low-performing
schools the option to transfer to an-
other public school. The act also pro-
vides school districts with the option
of converting low-performing schools
into charter schools. | believe these
provisions will strengthen the charter
school movement by creating more op-
portunities for charter school develop-
ment. And, as parents exercise their
right to school choice and ‘“‘vote with
their feet’”, the demand for charters
schools will grow.

I commend the more than 1.6 million
people involved in the charter school
movement, from parents to teachers to
community leaders and members of the
business community. Together, they
have led the charge in education re-
form and have started a revolution
with the potential to transform our
system of public education. Districts
with a large number of charter schools
reported becoming more customer
service oriented and creating new edu-
cation programs, many of which are
similar to those offered by charter
schools, and increasing contact with
parents. These improvements benefit
all our students, not just those who
choose charter schools.

I encourage my colleagues to visit a
charter school this week to witness
firsthand the ways in which these inno-
vative schools are making a difference,
both in the lives of the students they
serve as well as in the community in
which they reside.

Mr. MCCONNELL. Mr. President, |
ask unanimous consent that the reso-
lution and preamble be agreed to en
bloc, the motion to reconsider be laid
upon the table, and that any state-
ments related thereto be printed in the
RECORD, without intervening action or
debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 125

Whereas charter schools are public schools

authorized by a designated public body and

125) was
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operating on the principles of account-
ability, parental involvement, choice, and
autonomy;

Whereas in exchange for the flexibility and
autonomy given to charter schools, they are
held accountable by their sponsors for im-
proving student achievement and for their fi-
nancial and other operations;

Whereas 39 States, the District of Colum-
bia, and the Commonwealth of Puerto Rico
have passed laws authorizing charter
schools;

Whereas 39 States, the District of Colum-
bia, and the Commonwealth of Puerto Rico
will have received substantial assistance
from the Federal Government by the end of
the current fiscal year for planning, startup,
and implementation of charter schools since
their authorization in 1994 under the Ele-
mentary and Secondary Education Act of
1965 (20 U.S.C. 6301 et seq.);

Whereas 36 States, the District of Colum-
bia, and the Commonwealth of Puerto Rico
are serving nearly 700,000 students in almost
2,700 charter schools during the 2002-2003
school year;

Whereas charter schools can be vehicles for
improving student academic achievement for
the students who attend them, for stimu-
lating change and improvement in all public
schools, and for benefiting all public school
students;

Whereas charter schools must meet the
same Federal student academic achievement
accountability requirements as all public
schools, and often set higher and additional
goals, to ensure that they are of high quality
and truly accountable to the public;

Whereas charter schools assess and evalu-
ate students annually and often more fre-
quently, and charter school student aca-
demic achievement is directly linked to
charter school existence;

Whereas charter schools give parents new
freedom to choose their public school, char-
ter schools routinely measure parental ap-
proval, and charter schools must prove their
ongoing and increasing success to parents,
policymakers, and their communities;

Whereas more than two-thirds of charter
schools report having a waiting list, the av-
erage size of such a waiting list is more than
one-half of the school’s enrollment, and the
total number of students on all such waiting
lists is enough to fill another 1,000 average-
sized charter schools;

Whereas students in charter schools na-
tionwide have similar demographic charac-
teristics as students in all public schools;

Whereas charter schools in many States
serve significant numbers of students from
families with low incomes, minority stu-
dents, and students with disabilities, and in
a majority of charter schools almost half of
the students are considered at risk or are
former dropouts;

Whereas charter schools have enjoyed
broad bipartisan support from the Adminis-
tration, Congress, State Governors and legis-
latures, educators, and parents across the
Nation; and

Whereas charter schools are laboratories of
reform and serve as models of how to educate
children as effectively as possible: Now,
therefore, be it

Resolved, That the Senate—

(1) designates April 28, 2003, through May 2,
2003, as ‘“National Charter Schools Week’;

(2) honors the 11th anniversary of the open-
ing of the Nation’s first charter school;

(3) acknowledges and commends the grow-
ing charter school movement and charter
schools, teachers, parents, and students
across the Nation for their ongoing contribu-
tions to education and improving and
strengthening the Nation’s public school sys-
tem;
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(4) supports the goals of National Charter
Schools Week, an event sponsored by charter
schools and charter school organizations
across the Nation and established to recog-
nize the significant impacts, achievements,
and innovations of the Nation’s charter
schools; and

(5) requests that the President issue a
proclamation calling on the people of the
United States to conduct appropriate pro-
grams, ceremonies, and activities to dem-
onstrate support for charter schools in com-
munities throughout the Nation.

—————

ORDERS FOR WEDNESDAY, APRIL
30, 2003

Mr. McCONNELL. Mr. President, 1
ask unanimous consent that when the
Senate completes its business today, it
stand in adjournment until 10 a.m.,
Wednesday, April 30. | further ask con-
sent that following the prayer and
pledge, the morning hour be deemed
expired, the Journal of proceedings be
approved to date, the time for the two
leaders be reserved for their use later
in the day, and the Senate then begin a
period of morning business until 11
a.m., with the time equally divided be-
tween the two leaders or their des-
ignees, provided that at 11 a.m., the
Senate proceed to the consideration of
Calendar No. 60, S. 196, the digital and
wireless technology bill, as provided
under the previous order.

| further ask consent that following
the vote on S. 196, the Senate return to
executive session to resume the consid-
eration of the nomination of Priscilla
Owen to be a circuit judge for the Fifth
Circuit.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
PROGRAM

Mr. McCONNELL. For the informa-
tion of all Senators, following morning
business, the Senate will take up S.
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196, the digital and wireless technology
bill. Under the agreement, the Senate
will vote on the measure at approxi-
mately 12 noon.

Upon the disposition of that bill, the
Senate will resume consideration of
the Owen nomination. The majority
leader has asked me to announce that
while he regrets being forced to file
cloture on this important appeals court
nomination, he believes it is vital that
the Senate fulfill its advise and con-
sent responsibility. With that being
said, | inform my colleagues that the
cloture vote on the Owen nomination
will occur Thursday morning, and
Members will be notified when the vote
is scheduled.

I also announce to my colleagues
that the majority leader is working
with the Democratic leader to clear
several items for floor action. The
items under discussion include the
State Department authorization bill,
the bioshield bill, the FISA legislation,
and several judicial nominations.
Therefore, Members should anticipate
additional votes during tomorrow’s ses-
sion.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, there was
some discussion on the floor today that
the minority would move to the nomi-
nation of Prado tomorrow. That is a
debatable motion when we are in exec-
utive session. We have been in contact
with the majority. In fact, the distin-
guished majority whip and | have been
talking all afternoon to try to work
something out. We understand the dif-
ficulty of our doing what we have said
we would likely do. We acknowledge it
is better that the majority sets the
schedule. But there are times when we
have to try to protect our rights.

I am the one who said | would do this
at the first opportunity. | am not going
to do that tomorrow until the ability
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we have to work out a fair proposal on
a number of circuit court judges is ex-
hausted. We were very close to doing
something on that tonight. I am con-
fident the distinguished Senator from
Kentucky and | can work something
out tomorrow, with the consent of both
of our caucuses.

So | just want to put everyone on no-
tice that I am not going to move to
Prado tomorrow and that we are going
to try to work things out on our own,
and that would be the most expeditious
and, | am sure, best way to go. I am
confident and hopeful we can do that.

Mr. MCCONNELL. Mr. President, |
just add that the Senator from Nevada
and | spent some considerable amount
of time this afternoon trying to clear
some additional votes for nominees for
the circuit court, and we are going to
continue that effort tomorrow in the
hopes of reaching an agreement to dis-
pose of some of these nominations that
are going to be allowed to be voted on,
on an up-or-down basis. We will con-
tinue that effort in the morning.

ADJOURNMENT UNTIL 10 A.M.
TOMORROW

Mr. MCCONNELL. If there is no fur-
ther business to come before the Sen-
ate, 1 ask unanimous consent that the
Senate stand in adjournment under the
previous order.

There being no objection, the Senate,
at 7:12 p.m., adjourned until Wednes-
day, April 30, 2003, at 10 a.m.

———

CONFIRMATION
Executive nomination confirmed by
the Senate April 29, 2003:
THE JUDICIARY

JEFFREY S. SUTTON, OF OHIO, TO BE UNITED STATES
CIRCUIT JUDGE FOR THE SIXTH CIRCUIT.
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