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I am looking forward to the debate. I
want America’s seniors to be able to
come back to this picture I have just
painted, and I want them to under-
stand really these three things.

No. 1, if you want to, you can stick
with what you have.

No. 2, you can, if you want to, stick
with what you have but also get help
with your prescription drugs.

And, No. 3, you will have for the first
time in our Medicare Program the op-
tion, the opportunity of choosing a
comprehensive, coordinated health
care plan that keeps up with medical
advances, with advances in technology
and with advances in health care deliv-
ery systems.

When we finish this bill, and when we
are successful, you will have a plan
that offers real health security.

Madam President, I yield the floor.

——
RESERVATION OF LEADER TIME

The PRESIDING OFFICER. Under
the previous order, leadership time is
reserved.

———

PRESCRIPTION DRUG AND MEDI-
CARE IMPROVEMENT ACT OF 2003

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 1, which the
clerk will report.

The legislative clerk read as follows:

A Dbill (S. 1) to amend title XVIII of the So-
cial Security Act to make improvements in
the Medicare Program, to provide prescrip-
tion drug coverage under the Medicare Pro-
gram, and for other purposes.

Pending:

Enzi/Reed Amendment No. 932, to improve
disclosure requirements and to increase ben-
eficiary choices.

Bingaman Amendment No. 933, to elimi-
nate the application of an asset test for pur-
poses of eligibility for premium and cost-
sharing subsidies for low-income bene-
ficiaries.

The PRESIDING OFFICER. The Sen-
ator from Maine.

AMENDMENT NO. 933

Ms. SNOWE. Madam President, I rise
to address the pending Bingaman
amendment because I believe it is im-
portant to provide some of the back-
ground as to how we arrived at the
asset test that is included in the pend-
ing bill before the Senate regarding
prescription drug coverage and the
overall Medicare Program.

We learned a lot, as I said initially,
from the debate and the tripartisan
plan we had offered last year. We had
included an asset test. That asset test
did present a number of problems to
colleagues on the other side of the po-
litical aisle. We attempted to work it
out, but obviously it was not to their
satisfaction. We had a number of meet-
ings during the course of the debate
last fall on the pending legislation, but
we were not able to resolve the dif-
ferences.

One of the key contentious issues
was the fact that we had an asset test

CONGRESSIONAL RECORD — SENATE

they believed was too encompassing,
that it would deny many low-income
individuals the ability to have access
to the overall drug coverage and the
type of subsidy we had included. So we
learned from that debate, we learned
from the discussions, and we took a far
different approach this time in this
legislation to incorporate the lessons
that had been learned in developing an
asset test.

We understand Senator BINGAMAN’S
desire to do more for low-income bene-
ficiaries, but we have to keep in mind
that we have crafted the legislation
within the $400 billion parameter in-
cluded in the budget resolution. We
have come a long way in terms of how
much we are providing for a prescrip-
tion drug benefit. Can we do more? Ab-
solutely. But obviously we have to live
within the confines of our ability to fi-
nance this and so many other obliga-
tions.

Just 5 years ago we started at $28 bil-
lion with then-President Clinton’s pro-
posal. We increased it to $40 billion, to
$300 billion, to $370 billion. Now we are
up to $400 billion as proposed by Presi-
dent Bush. That is almost $200 billion
more than he had originally proposed
last year. We have come a long way in
this debate.

How do we design the best, most ef-
fective, fairest low-income subsidy as-
sistance? We decided it would be im-
portant to provide a universal benefit
in the Medicare Program when it came
to prescription drug coverage. But also
we wanted to ensure that we targeted
those who were most in need. That was
one of the other principles that was so
essential in developing the program.
That is why we decided to use various
low-income Medicare and Medicaid
beneficiary programs that are already
enacted and have been part of law, con-
sistent across the board with respect to
formulas, and have been used by senior
citizens so it is something familiar to
them.

We used the qualified Medicare bene-
ficiaries program, otherwise known as
QMBs, the select low-income imme-
diate beneficiaries, SLIMBs, and quali-
fied individuals, the QI-1 program, to
send the highest level of assistance
with cost premiums, deductibles, and
copayments to those most in need. As
it exists in current law, we target the
assistance to beneficiaries based on
both their income and asset level to
make sure we are capturing those who
truly have the most need.

We drop the asset test that was in-
cluded in the previous tripartisan legis-
lation that would have prevented 40
percent of low-income beneficiaries
from receiving coverage. We really ad-
dress some of the inequities and the
problems with our previous asset test
by including, this time, in this legisla-
tion, programs that have already
worked for seniors who have a very
limited asset test.

For those in the lowest income cat-
egories, we are talking $2,000 for indi-
viduals, $3,000 for couples. For those
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from 73 percent to 100 percent, we are
talking about asset tests between $4,000
for individuals and $6,000 for couples.
The same is true for those between 100
and 135 percent of the poverty level;
then for those between 135 percent and
160 percent of poverty level, assets
again at $4,000 and $6,000 for a couple.

We think that by establishing con-
sistency with other programs that have
worked, we are able to design a fairer
approach to the issue in terms of eligi-
bility for the low-income subsidy. Also,
we are utilizing existing government
infrastructure so that we do not divert
scarce dollars away from beneficiaries
to create new Federal or State bu-
reaucracies.

In developing S. 1, we did look to the
lessons we learned from last summer’s
debate and the negotiations that pro-
gressed into the fall. We realized that
in constructing the tripartisan plan,
we were excluding millions of seniors
and disabled Americans from eligi-
bility for the low-income assistance
subsidy because their income or assets
did not meet the strict guidelines. Ob-
viously, we did that because we were
then living within the confines of $370
billion.

So we created the new categories for
low-income assistance. It goes up to 160
percent of poverty level. Again, that is
also a change from the tripartisan plan
where we put the maximum subsidies
up to 150 percent of poverty level. So
we increased it from 150 to 160 percent
of poverty level. For an individual that
means $15,472 and for a couple that is
$20,881, regardless of an individual’s as-
sets. We are not even using an asset
test for another category below 160 per-
cent of poverty level so that we are en-
sured we are capturing everybody who
comes within those poverty guidelines
in order to ensure they get the max-
imum subsidy possible.

This new category that we are cap-
turing under the 160 percent and not re-
quiring an asset test will include 8.5
million additional Medicare bene-
ficiaries in 2006 and provide them with
very generous assistance. They will not
be subject as well to the gap in cov-
erage where they are responsible for 100
percent of the cost of the prescription
drugs.

This new benefit only requires a $15
deductible compared to the $275 for
those above 160 percent of poverty.
They have a much more generous cost
sharing starting at 10 percent, from $51
to the benefit cap of $4,500; and from
$4,500 until they spend $3,700, they pay
a 20 percent copayment. Once they
reach the catastrophic cap, the Govern-
ment will pay 90 percent of the cost.

We clearly did design a program that
provides the most assistance to those
in most need. I know we always could
do more, but obviously we had to stay
within the parameters of the $400 bil-
lion in designing this program. There
are those on my side of the political
aisle who believe we have gone too far
in providing the types of subsidies we
do. But we have copayments that obvi-
ously do help to reduce utilization and
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overutilization of the benefit. At the
same time, we also understand if these
individuals don’t have access to any
type of prescription drug coverage,
then they are going to be denied the
ability to have access to the most inno-
vative therapies and medications now
available to treat so many illnesses. If
they don’t have access to these types of
therapy, they can become sicker, which
then results in hospitalization, and
then, of course, we have a more expen-
sive form of care that does impose ad-
ditional and exorbitant costs on the
Medicare system.

So I think in the final analysis we
are going to see, by the type of benefit
we have provided to the low-income,
that they have the ability to have ac-
cess to a prescription drug benefit so
that ultimately we can realize savings
to the Medicare Program. It is abso-
lutely vital that this benefit be avail-
able to those individuals most in need.

It is also vital that we have a uni-
versal drug benefit, and that is why we
designed the program from that stand-
point, embracing the universal tenet of
the Medicare Program. It is important
that we do all we can to maintain con-
sistency with the basic tenets and prin-
ciples of the Medicare Program.

Madam President, I believe we have
designed a very fair, effective, generous
assistance to those in the low-income
category. As I said, we even increased
it from the tripartisan bill of last year,
from 150 percent up to 160 percent of
poverty level. We essentially removed
the asset test for those in the cat-
egories from 160 percent of income lev-
els and below. We have created consist-
ency by using other low-income pro-
grams in the Medicaid and Medicare
areas that will not result in any confu-
sion or contradictions among different
eligibility standards. So we have really
made considerable progress in design-
ing, I think, the best, most effective
type of program.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana is recognized.

Mr. BAUCUS. Madam President, I see
the Senator from Missouri in the
Chamber. He wants to speak next. For
the information of all Senators, I think
we are going to get an amendment of-
fered on the floor shortly. But the
sponsor of the amendment has only a
very short time that he can be in the
Chamber. I urge my friend from Mis-
souri to remember that brevity is the
soul of not only wit but sometimes per-
suasion.

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized.

Mr. TALENT. Madam President, I ap-
preciate the Senator’s comments. I re-
mind him that I have only recently
come over from the House and am used
to speaking in 3-, 4-, and 5-minute bites
where necessary. I will try to adhere to
the old standard. I know many people
want to speak on this important bill.
Many have important amendments
they want to offer. I will not delay the
Senate very long.
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I wanted to come down and speak
about this, in part, because this is a
problem which has existed for a long
time and has hurt a lot of people, and
which I am just very encouraged and
pleased to say I believe this Congress
will finally solve.

I went into the House of Representa-
tives in 1992 and, as many Members do,
I often went to parades in the commu-
nities I represented. I enjoyed walking
in them and shaking hands with folks.
There was one couple with whom I got
to shake hands virtually every parade
in the city of Hazelwood. They would
sit in the garage watching the parade.
I would run up the driveway and visit
with them. Every year, we would visit
about this issue. They would take a
minute—not too long because the pa-
rade was going by—and tell me of the
struggles they were going through be-
cause there was no prescription drug
feature to their Medicare coverage.
They were making the choice that
many senior citizens in the State of
Missouri have to make every day be-
tween the cost of their prescription
drugs and the cost of other necessities
of life.

That choice hurts all of us. It hurts
them, hurts their families who worry
about them, and it hurts all of us be-
cause they often resolve that dilemma
against buying the prescription drugs.
Those drugs are often medicine they
need to stay healthy. It is one of the
things that is so self-defeating about
our current policy because if folks can-
not take the drugs they need, they get
sick, and then Medicare covers the
treatment and it costs a lot more than
if we had simply helped them stay
healthy in the first place.

We should not interpret any of this
as a slap at Medicare. Medicare is a
program which has provided important
medical care for tens of millions of
people for a generation. But it was de-
vised in 1965 when nobody had prescrip-
tion drug coverage. Prescription drugs
were not a major feature of ongoing
medical care in those days. Since then,
it has become a very common feature
of health insurance to have some kind
of prescription drug coverage. But we
have not updated Medicare to keep
pace with those changes. We have not
strengthened and improved Medicare
as we should have. But now we are
going to. That is the good news.

That is really the message I wanted
to come down here and deliver. To me,
the legislation is all about the prin-
ciples and, yes, of course, it is about
the details, but first you have to try to
do the right thing, and then you have
to check the details to make certain
you are trying to do the right thing.

We need coverage that goes into ef-
fect, at least partially, right away.
Seniors have waited long enough. We
have been promising long enough, and
now we need to deliver. We need cov-
erage that is permanent, not one that
sunsets a few years from now. We need
voluntary coverage in the sense that
you don’t have to change your cov-
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erage if you have another method you
like better. This bill qualifies on that
count. We need coverage that targets
the bulk of its relief for the people who
need it the most. This is something
that in townhall meetings all over Mis-
souri seniors have said this to me. The
folks with the lowest income and the
highest prescription drug costs should
get the most relief. This bill makes ef-
forts to achieve that, and I think it
largely does.

We need legislation that has a rea-
sonable system of copays and
deductibles for those who can afford
them because that is the way we con-
trol overutilization, and overutiliza-
tion can be bad for everybody. If too
much money that we don’t need to
spend has to be spent in the prescrip-
tion drug area, that is less money for
care for heart patients or kidney pa-
tients or maintaining the standards at
our teaching hospitals, which is so im-
portant to the quality of Medicare.

We need a bill that provides choices
for people, one that competes for the
business of these seniors, to make cer-
tain they are getting the highest qual-
ity at the lowest cost that we are capa-
ble of providing.

There are going to be many amend-
ments offered to this bill. I am going to
vote for some of them. There is one I
believe we will see today that will help
make certain that local pharmacies are
able to participate. I think that is a
great idea. I will vote for that amend-
ment. I will vote against some. Some
will undoubtedly carry and some will
fail.

It is my intention to vote for this bill
on final passage—almost no matter
what. I don’t want to sign a complete
blank check here, but I cannot imagine
changes that would be made to the bill
that would keep me from voting to
send this bill on, to move this process
forward, to begin keeping the promise
we have made over and over and over
again in the last few years to that gen-
eration of Americans who won the Sec-
ond World War, who set up the archi-
tecture of containment that won the
cold war, and built this country by
their work, faith, sweat and, effort.
That is what this bill represents to me.

I congratulate the Finance Com-
mittee, the chairman, and the ranking
member for producing this bill. It is, at
minimum, a noble effort, a good first
step. I think it is probably better than
that, but, at minimum, it is that. We
cannot get to the end if we don’t take
the first step. That is what this bill
represents. I am pleased to be here sup-
porting it. I hope we can strengthen
and improve the bill as we strengthen
and improve Medicare, and I am grate-
ful for the opportunity to say a few
words on the floor.

I yield the floor at this time.

Mr. BAUCUS. Madam President, I
apologize to my good friend from Mis-
souri. It turns out that the Senator
who is going to offer the amendment is
not able to do so at this time.

Mr. TALENT. Perhaps I should want
to do another 30 minutes or so. I am
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kidding. I had all the time I needed,
and I appreciate the suggestion.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. I thank the Chair.
Madam President, I wish to take a few
minutes to speak about a feature of
this prescription drug bill which I be-
lieve is particularly noteworthy, and
that is help for low-income seniors.

The subsidies provided for low-in-
come seniors and disabled people are
far more generous and much more hu-
manitarian than many of the proposals
the Senate has considered in the past.
We know that most seniors who signed
up for this new drug program will ben-
efit from assistance with their pre-
scription drug costs.

Many seniors today pay thousands of
dollars a year for drugs. That is com-
mon knowledge, and that is a substan-
tial expense to them. It is to every-
body, but particularly seniors and par-
ticularly low-income seniors.

For 40 percent of our seniors who
make less than $15,000 per year, the
prescription drug coverage provided by
this bill will be truly lifesaving. That
is, 40 percent of our seniors make less
than $15,000 a year.

We have all heard stories about poor
seniors who eat less so they can pay for
their prescription drugs or who take
only half the dosage the doctor rec-
ommends. I have seen that. I worked at
a drugstore one day. I was really quite
taken aback by the number of times
the elderly would walk up to the phar-
macist and quietly ask the pharmacist
whether they could cut back on their
prescription because they could not
pay for it all, and they and the phar-
macist would go into a little huddle as
to which drugs to take and which ones
not to take. I have seen it firsthand. A
lot of us have heard a lot about this.
We have heard about patients with dis-
abling illnesses who cannot afford the
expensive drugs that might slow the
progression of a dangerous and unpre-
dictable disease. It is clear, 40 percent
of our seniors are making less than
$15,000. That has to tell us it is a huge
problem we have to address.

This bill will give some hope to those
folks. The bill is an improvement, as I
mentioned, over last year’s bill. Last
year, that bill gave seniors generous
assistance with cost sharing but up to
a point. Once the low-income senior hit
the so-called benefit gap—that is the
donut we are talking about—the bot-
tom fell out of the low-income safety
net.

Seniors who could hardly afford food
and rent would have to be responsible
under that bill for half the cost of their
drugs, a cost that most obviously could
not be assumed. By some estimates, 30
percent of low-income seniors would
fall into this gap.

In the bill before us, low-income sen-
iors remain much better protected in
this so-called gap. They pay higher
cost sharing in the benefit gap, but
their out-of-pocket expense would
never go more than 20 percent above
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the cost of drugs, and for the lowest in-
come seniors who are not eligible for
full Medicaid benefits, cost sharing
would not go above 10 percent. I think
this is a good improvement.

I am also proud the chairman of the
committee, Senator GRASSLEY, and I
have been able to increase the number
of low-income seniors who will benefit
from the extra subsidies. Our bill will
provide assistance for Medicaid bene-
ficiaries up to 160 percent of the Fed-
eral poverty level. An amendment was
offered in committee to raise the pov-
erty level to 160 percent. I wish it could
go higher, but we are somewhat limited
by the $400 billion we are working with
in the entire bill. But at least we are
up to 160 percent of the Federal pov-
erty level. That means beneficiaries
with an annual income of barely over
$14,000—that is because they are not
within 160 percent, just slightly over—
are still struggling to provide for life’s
basics.

Perhaps one of the most important
improvements in this bill is the assist-
ance it provides for low-income seniors
without subjecting them to assets
tests.

Asset levels for elderly Medicaid
beneficiaries and so-called QMBs and
SLMBs are very low. Those are cat-
egories depending upon the percentage
of poverty, so that if an individual has
accountable assets of over $4,000, they
are not eligible for assistance. A couple
with assets over $6,000 is not eligible
for assistance. These asset levels,
which are based on SSI eligibility
standards, have not been adjusted since
1989.

Asset tests exclude millions of poor
Americans from Medicaid, and they
would have excluded millions of poor
seniors from many of last year’s pre-
scription drug subsidies. Think of it, an
80-year-old man with $800 a month in
income might not be eligible for any
assistance if his brother left him, say,
a $10,000 car in his will. If he is married
and he has paid life insurance pre-
miums his whole life, the policy could
prevent him from getting help with
prescription drug benefits.

This proposal includes a subsidy cat-
egory that is based only on income, not
on assets. It is not as generous as the
asset-tested categories, and I wish we
could improve that, but it takes an im-
portant step toward covering more
needy seniors and allowing them the
dignity of keeping a car or a single pre-
cious heirloom.

We could do more if we had more
money, but we do not have more
money. We could eliminate the asset
test altogether. We could provide bet-
ter subsidies in the donut. We could
provide more help to people who are
still in need but who make $15,000 or
$18,000 per year and have high drug
costs.

Nevertheless, I am proud of the
progress we have made over last year’s
low-income proposals, and I suspect
with each new chapter in this prescrip-
tion drug/Medicare book, we are going
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to be able to make improvements along
the way.

This bill is a major improvement
over current law. It is a major im-
provement over the low-income provi-
sions in last year’s bill. I urge this
body to adopt this proposal.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. SNOWE. Madam President, the
ranking member, Senator BAUCUS,
raised a number of valid issues as to
how we were able to improve upon the
lessons we learned last year from our
debate on this most important issue re-
garding asset tests. That was, obvi-
ously, one of the areas we had difficul-
ties addressing in a way that would
satisfy most of our colleagues in the
Senate.

This year, having drawn upon those
lessons, we did craft a proposal that ul-
timately maximizes the ability of
those low-income individuals of par-
ticipating in this program in the fair-
est way possible, and that is not to ex-
clude those who certainly are in need
of this type of benefit and certainly are
in need of some type of assistance be-
cause they do have low incomes. There-
fore, I think the asset test is a much
more fairer approach, much more equi-
table, without excluding those who cer-
tainly have the need for this type of
program.

We have come a long way in design-
ing a system that, for the most part,
will satisfy those who had concerns
with the previous provision in the
tripartisan plan.

In fact, Families USA supported our
legislation with respect to this provi-
sion. I quote from it:

We congratulate the U.S. Senate for mak-
ing major improvements in the prescription
drug coverage for America’s 14 million Medi-
care beneficiaries below 160 percent of pov-
erty.

They felt it was essential to assist
the most vulnerable Medicare bene-
ficiaries, and they, obviously, sup-
ported our efforts and thought we
should not take any steps to minimize
the improvements that have been made
in this legislation with respect to the
subsidies included in the pending legis-
lation.

I raise another issue I was unable to
address yesterday, and that is with re-
spect to the Government fallback pro-
vision that is included in the pending
legislation. I know there was an
amendment that was offered by the
Senator from Michigan that would pro-
vide for a permanent fallback because
those who argue we should have a per-
manent option to Government fallback
so seniors can choose under the stand-
alone prescription drug benefit say it
will offer more stability and more
choices to seniors.

As we worked last year, again draw-
ing upon the lessons with respect to a
Government fallback, we learned two
things. Obviously the provision and the
way we addressed it in the tripartisan
plan was not satisfactory. We did have
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language that ensured it guaranteed a
seamless approach so seniors would not
lose their coverage in the event the pri-
vate delivery mechanism did not work
to provide the prescription drug ben-
efit, but that did not satisfy many of
the critics with respect to our legisla-
tion last fall.

On the other hand, we saw how much
a Government-run program can cost.
CBO estimated a Government-run pro-
gram could cost at least $600 billion, at
least based on the bill that had been in-
troduced in the Senate, and that we de-
bated with several versions, up to a
trillion dollars or more. It also sunset
in order to mask the true costs because
again a Government-run system that
has no competition, has no choices,
does not do anything to maximize the
efficiency or increase the innovative
ways in which the private sector could
provide those plans.

When one is competing against a
Government-run program that has no
risk, then the cost goes up. That is at
least the way the Congressional Budget
Office assigned the score to that pro-
gram. So we had a $600 billion to $1
trillion cost with a Government-run
program, because there were no risks
involved in that program in imple-
menting that type of an approach. It
was all performance based, and so
therefore it was going to be much more
costly. Then again, it was sunset. After
7 years, the prescription drug benefit
under that approach would have been
sunsetted.

It also statutorily limited the num-
ber of drugs a senior could purchase to
two in any therapeutic class. So, again,
not only did the benefit sunset but it
also limited the choices available to
seniors with respect to the types of
medications that would be covered
under that approach because it was too
costly, because it was a Government-
run program.

On the other hand, we understood it
was absolutely essential that seniors,
regardless of where they lived in Amer-
ica, whether it was in a rural area or in
an urban area, should have the ability
to have a prescription drug benefit that
was of equal value, that was in the bill
that became law. So we did include a
Government fallback provision.

There were those who felt it did not
go far enough or was not sufficient to
prevent a seamless, uninterrupted ap-
proach in terms of coverage.

This year, having drawn upon that
experience, we designed a different ap-
proach, and we included a Government
fallback. We think the Government
fallback should be the last resort, not
the first resort. So, therefore, there
have to be two participating in the pro-
gram with a drug benefit. If that fails,
then the Government would step in. If
only one plan participated, the Govern-
ment would step in and provide a fall-
back. We think this maximizes the ap-
proaches in terms of enhancing com-
petition and choices but at the same
time ensuring seniors that no matter
what happens, if private plans do not
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participate in some part of the coun-
try, they will always have the assur-
ance and the guarantee that they will
have access to a prescription drug ben-
efit in the coverage without interrup-
tion. So therefore we designed a system
that incorporated the risk manage-
ment so we can encourage competition
among the private sector plans. We
think that is important.

We also help give the Secretary the
flexibility to dial down the risk even to
nothing in order to encourage private
plans to participate. But in the event
that does not happen, that we do not
get two plans at a minimum partici-
pating and providing choices to seniors
in any part of the country in any one of
the 10 regions, then certainly the Gov-
ernment would step in and provide the
fallback plan. Even if there is only one
private plan that is available, the Gov-
ernment will step in. Again, to address
concerns on this side of the aisle with
respect to the fact that we are not
doing enough to encourage seniors to
go into the private delivery model, we
do only allow for a l-year contract for
the Government fallback, again trying
to encourage private plans to partici-
pate in the process.

We obviously think if seniors have
private plans participating, they will
have competition and choices that will
maximize the number of choices for
seniors across the board similar to
what is available to Members of Con-
gress and to Federal employees under
the Federal Employee Health Benefits
Program. There are a maximum num-
ber of choices, an array of plans, dif-
ferent types of approaches tailored to
the needs of seniors either in that par-
ticular region or in terms of their med-
ical and health care needs.

For example, a private plan could de-
sign a generic-only plan or it could de-
sign a plan that includes the most com-
monly used drugs for medications. So
we have hopes that we not only encour-
age competition but at the same time
provide a fallback for prescription drug
benefits.

The Secretary has the authority to
design that program and negotiate the
risks for the plans to make the market
as appealing as possible and is required
to make choices among a number of
plans, at least three plans for each re-
gion. However, if at least two plans are
not willing to provide services in the
region, as I said earlier, the Govern-
ment fallback will be triggered. Once
triggered, the Government will enter
into a 1-year contract with a fallback
company.

Further, that leaves one plan that is
willing to participate in a fallback re-
gion. The Secretary may allow that
plan to provide coverage alongside the
Government fallback plan.

So we think we have maximized the
assurances and the security for seniors
that, irrespective of where they live in
America, they will have access to a
prescription drug benefit. The struc-
ture of this provision was vital in se-
curing the type of bipartisan support
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we received in the Senate Finance
Committee, and tripartisan support
with the support of Senator JEFFORDS
we were able to achieve in the final
analysis. It was a 16-to-5 vote in the
Senate Finance Committee because we
were able to incorporate the lessons of
the past.

That is why we designed this type of
permanent fallback so that it does not
undermine the costs of the programs.
It invites competition but it also pro-
vides the assurances to seniors that
they will have prescription drug ben-
efit regardless of where they live in
America, regardless of what happens in
the private sector. If the private sector
does not play a role, Government most
assuredly will. I think we have de-
signed the maximum amount of secu-
rity and the least amount of risk to
seniors in terms of the type of coverage
they will receive.

I did want to address some of those
issues because I do think it is a funda-
mental component of this legislation
before us. There has been a lot of con-
fusion about what this legislation is
and is not, and I assure my colleagues
that we do have Government protec-
tion but at the same time we also do
not want to diminish the ability of the
private sector to play a competitive
role. In the event that does not tran-
spire, then we obviously will have the
availability of a fallback provided by
Government and the maximum amount
of authority vested in the Secretary to
design that program so it does not
jeopardize seniors’ access to coverage
at any point, especially those seniors
who live in rural areas.

I yield the floor.

The PRESIDING OFFICER. The
Democratic leader.

Mr. DASCHLE. Madam President, if
we can get consent, which I will offer
in a moment, I intend to offer an
amendment which would address one of
the concerns I have with the current
bill; that is, the uncertainty with re-
gard to the premium itself.

Under the bill, it is anticipated the
monthly premium paid for by bene-
ficiaries, the beneficiary obligation,
would be $35, but there is no guarantee
that beneficiary figure of $35 is going
to be what our beneficiaries are going
to pay; it is only an average. The Con-
gressional Budget Office that gave the
$35 figure cannot state what the range
will be that will be charged to bene-
ficiaries. It could be lower. Most likely,
it could be higher. I am told last year
the Medicare+Choice plans increased
by 15.5 percent. That was just last year
alone. If Medicare+Choice premiums
increased by 15.5 percent, there is no
telling what the figure could be. It
could be $40 or $50, and I will get into
that in a moment.

Even the so-called Medicare fallback,
available when private plans choose
not to serve a community, provides no
guarantee. So you do not have any
guarantee in the private sector options
that will be made available. And if
those cannot be made available in a re-
gion, the Medicare fallback does not
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offer any guarantee with regard to
what the premium will be either.

Initially, we were told by the bill’s
authors that the fallback plan would
have a uniform premium, but in fact it
does not have even a uniform premium.
So not only do we anticipate that it
will not be $35, we do not know what it
will be. We also know it could be dif-
ferent in different areas. We know that
Alaska or South Dakota could be
forced to pay a much higher premium
than someplace where price and utili-
zation figures could be different; say,
Florida. We actually see that right now
with Medicare+Choice.
Medicare+Choice HMOs offer prescrip-
tion drug coverage today. According to
a report provided to the Congress re-
cently, the premiums in Connecticut,
under a Medicare+Choice plan, today
are $99 per month. That same premium
is $16 in Florida.

So with the experience we have al-
ready had in the private sector, the
Medicare+Choice option, we have seen
a dramatic variation in the price of the
premium for beneficiaries. I fear we are
going to see exactly the same thing
with the private plans offered through
this bill as soon as the legislation is
implemented.

We have two issues: First, we do not
know what the premium will cost be-
cause we just have an estimated na-
tional average; second, even if there is
a national average, we are concerned
that there could be a dramatic vari-
ation from one part of the country to
the other. It is that variation, as well
as that uncertainty with regard to the
premium itself, that we are trying to
address with the amendment we are of-
fering.

The way the bill is written, I will
state what will likely happen. There
are two terms with which I hope people
will become more familiar. The first
term is the national weighted average
premium. That is the overall premium
cost that must be achieved in order to
pay for the private sector coverage as
well as the Medicare backup when the
bill is implemented. In other words, the
prescription drug companies will deter-
mine, given what the benefit package
is, given the utilization rates, given
the actuarial tables, it will take so
much money, divided up per person, to
pay for the plan once it is imple-
mented.

There will be two payments. One will
be from the Government and the other
is from the beneficiary. The second
part of this term, the beneficiary obli-
gation, is what the senior citizen is
going to pay. That is the so-called $35.
But the overall premium could be $100.
In fact, we think it might be in the $100
range. So, under that example, $65
would be paid by Government, $35
would be paid for in the premium by
the beneficiary, the beneficiary obliga-
tion.

Assume the average is $100 and as-
sume, then, the payment is over by $10.
Assume the premium is not $100 but it
is $110. Under this bill, that $10 extra in
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the premium is paid all by the bene-
ficiary. That will be added to the bene-
ficiary obligation. So instead of a $35
payment, it could be $45, a 30 percent
increase in the premium the Medicare
beneficiary will have to pay. That is
why there could be a significant vari-
ation.

So we have these two calculations:
The national weighted average pre-
mium, which we estimate could be
around $100; the beneficiary obligation,
which is $35, roughly, give or take. And
of course, as I said, we do not know
what it will be like in some parts of the
country. It could be dramatically dif-
ferent, as we have seen with
Medicare+Choice right now.

AMENDMENT NO. 939

Mr. DASCHLE. I ask unanimous con-
sent that the pending amendments be
set aside and that this amendment be
considered at this time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from South Dakota [Mr.
DASCHLE] proposes an amendment numbered
939.

Mr. DASCHLE. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To ensure that an affordable plan
is available in all areas)

On page 103, strike lines 10 through 13 and
insert the following:

‘“(B) the lesser of—

‘(1) the amount by which the monthly plan
premium approved by the Administrator for
the plan exceeds the amount of the monthly
national average premium; or

‘“(ii) in the case of an eligible beneficiary
who is enrolled in a Medicare Prescription
Drug plan that provides standard prescrip-
tion drug coverage or an actuarially equiva-
lent prescription drug coverage and does not
provide additional prescription drug cov-
erage pursuant to section 1860D-6(a)(2), an
amount equal to 10 percent of the amount of
the monthly national average premium.

On page 77, strike lines 10 through 22 and
insert the following:

‘“‘(A) IN GENERAL.—In the case of an eligible
beneficiary receiving access to qualified pre-
scription drug coverage through enrollment
with an entity with a contract under para-
graph (1)(B), the monthly beneficiary obliga-
tion of such beneficiary for such enrollment
shall be an amount equal to the lesser of—

‘(i) the applicable percent (for the area in
which the beneficiary resides, as determined
under section 1860D-17(c)) of the monthly na-
tional average premium (as computed under
section 1860D-15) for the year as adjusted
using the geographic adjuster under subpara-
graph (B); or

‘“(ii) 110 percent of an amount equal to the
applicable percent (as determined under sec-
tion 1860D-17(c) before any adjustment under
paragraph (2) of such section) of the monthly
national average premium (as computed
under section 1860D-15 before any adjust-
ment under subsection (b) of such section)
for the year.

Mr. DASCHLE. Madam President, ba-
sically what our amendment does is
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simply say: We understand there will
be variance. We understand we cannot
pinpoint with any precision exactly
what the cost to the beneficiary is
going to be. Why don’t we put a cap on
what that senior citizen is going to be
required to pay, within some reason. If
we say the beneficiary obligation is
going to be $35 a month, put a 10 per-
cent cap on that premium. It can be
below to whatever extent. If it comes
down to $15, we all ought to celebrate.
But if it is going to be more than $35,
say that it cannot exceed 10 percent of
the average beneficiary obligation.

This would give some assurance to
senior citizens that they are not going
to be facing dramatically varied costs
or facing this extraordinary uncer-
tainty with regard to what the pre-
mium will be. But within a 10 percent
range, give or take, they will know
what their premium obligation will be
as they make their decision from one
year to the next as to what that pre-
mium will cost them.

This is exactly what we do with
Medicare Part B. Right now with Medi-
care Part B, beneficiaries pay $58.70 a
month for their physician and out-
patient care. I might add, that is a con-
sistent figure. It is the same in Alaska
and South Dakota as it is in New York
and California. That has worked. No
one has complained.

I don’t know that any amendment
has ever been offered to suggest South
Dakota ought to pay a different Medi-
care Part B premium than someone
else. No one has said that having an ac-
tual figure every year that seniors can
know will be a given cost is something
that does not work for physicians. If it
works for Medicare Part B, if it works
for physicians and outpatient costs,
why wouldn’t it work for prescription
drugs?

We are actually giving more latitude.
We are not saying it has to be $35.
What we are saying, simply, is let’s
make sure there is some certainty.
Even if it cannot be with the same pre-
cision—which, frankly, I think it could
be—but if it cannot be the same preci-
sion as we expect with Medicare Part
B, let’s at least say: Give or take 10
percent, it has to be in that $35 range.
I don’t think that is too much to ask,
with all the uncertainty people are fac-
ing today as they consider this.

I was just talking on a radio station
a few minutes ago, trying to explain
what a senior would have to pay. The
question was, What does this mean for
a senior?

Here is what I had to say. I said we
think the premium is going to be $35.
We think the deductible is going to be
$275. We think the copay is going to be
50/50 between the program and the ben-
eficiary with all the charges up to
$4,500, and after that we know the bene-
fits are cut off until you reach about
$5,800, and then it kicks on at a 90-per-
cent reimbursement rate at $5,800.

If I was a 87-year-old citizen listening
to the radio, I would say: Holy cow,
call my accountant. And this is for a
drug benefit.
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But that is what we are doing. We are
asking the senior citizen somehow to
make sense of all this, and then we
have to say we don’t even know if two
companies are going to come into your
region to provide the benefits in the
first place. If they do not, there will be
a Medicare backup and we will give you
the details on that later.

This just provides a modicum of addi-
tional certainty, some degree of con-
fidence that they have some idea, with
one of those calculations, of the pre-
mium itself, that it is not going to be
$45, $55, $65 a month; that it is going to
be $35 a month, give or take 10 percent.
I do not think that is too much to ask.

We had a debate about this legisla-
tion in the committee. I was dis-
appointed the amendment was not
adopted in committee. I feel so strong-
ly about it I think it is important for
the Senate to have an opportunity to
reconsider the amendment.

We got a letter from the National
Committee to Preserve Social Security
and Medicare. Let me read this letter:

On behalf of the millions of members and
supporters of the National Committee . . . I
am writing in support of your ‘‘Guaranteed
Premium’” amendment to S. 1. The current
Senate prescription drug bill, S. 1, does not
limit the premium increases, which could po-
tentially subject seniors to dramatic fluc-
tuations in premium costs. Seniors want as-
surance that their costs will not suddenly
skyrocket. Over the past year, premiums for
Medicare Plus Choice plans increased 15.5
percent. Seniors need to know what costs
they can expect in order to receive a drug
benefit. Most seniors are on fixed incomes
and even the slightest increase could impose
a huge burden on their ability to afford a
drug benefit or other necessities, such as
food and shelter.

We understand your amendment would
limit premium increases . . . preventing dra-
matic changes in price. We agree that sen-
iors have the right to know what they will be
paying today and in the future for a drug
benefit. . . .

I will just add one other thought. The
letter notes that a slight increase
could impose a huge burden on their
ability to afford a drug benefit. I have
talked literally to hundreds of sen-
iors—maybe even thousands by now. I
know it is hard for a United States
Senator to be fully appreciative of
what it means to live on Social Secu-
rity but many seniors do. That is their
only source of income.

We are now telling them in addition
to the $58.70 they pay for Medicare
Part B, there is going to be added to
that at least $35, probably more, for a
prescription drug benefit. So now we
are talking about, not $568, but probably
$100, out of whatever Social Security
check they get each month.

I have talked to many seniors who
have said: For me, it is a choice be-
tween drugs and rent, drugs and gro-
ceries.

I think we overlook that. I think peo-
ple minimize the extraordinary finan-
cial impact these charges, these costs
have in their daily lives. What they
want is a little more certainty. What
they want is a little more assurance
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that they can make ends meet with
these extraordinarily limited budgets
within which they live.

That is what our amendment does. I
am hopeful the Senate will consider it.
My hope is that, on a bipartisan basis,
we can adopt it later today.

I yield the floor and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. REID. Madam President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Madam President, I
worked with Senator BAUCUS all morn-
ing, getting people to come and offer
amendments.

For the information of all Senators
and other interested parties, we have a
number of very important committees
going on—Judiciary, Commerce, to
name but two. We have people on this
side who really want to offer amend-
ments, but they are simply unable to
do so because of their other Senate re-
sponsibilities today.

There will be amendments offered,
but we have to get these committees
out of the way first.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DASCHLE. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 939, AS MODIFIED

Mr. DASCHLE. Madam President,
yesterday the committee offered a
modified version of the bill before us.
My amendment does not conform to
the modified version in terms of page
and line numbers. I ask unanimous
consent that a modified amendment be
offered and substituted for the amend-
ment I offered earlier this morning.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 939), as modi-
fied, is as follows:

On page 106, strike lines 11 through 14 and
insert the following:

‘“(B) the lesser of—

‘(i) the amount by which the monthly plan
premium approved by the Administrator for
the plan exceeds the amount of the monthly
national average premium; or

‘(ii) in the case of an eligible beneficiary
who is enrolled in a Medicare Prescription
Drug plan that provides standard prescrip-
tion drug coverage or an actuarially equiva-
lent prescription drug coverage and does not
provide additional prescription drug cov-
erage pursuant to section 1860D-6(a)(2), an
amount equal to 10 percent of the amount of
the monthly national average premium.

On page 80, strike lines 1 through 12 and in-
sert the following:

‘“(A) IN GENERAL.—In the case of an eligible
beneficiary receiving access to qualified pre-
scription drug coverage through enrollment
with an entity with a contract under para-

June 19, 2003

graph (1)(B), the monthly beneficiary obliga-
tion of such beneficiary for such enrollment
shall be an amount equal to the lesser of—

‘(i) the applicable percent (for the area in
which the beneficiary resides, as determined
under section 1860D-17(c)) of the monthly na-
tional average premium (as computed under
section 1860D-15) for the year as adjusted
using the geographic adjuster under subpara-
graph (B); or

‘“(ii) 110 percent of an amount equal to the
applicable percent (as determined under sec-
tion 1860D-17(c) before any adjustment under
paragraph (2) of such section) of the monthly
national average premium (as computed
under section 1860D-15 before any adjust-
ment under subsection (b) of such section)
for the year.

Mr. DASCHLE. I suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr. ROB-
ERTS). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SANTORUM. Mr. President, I
ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. GRA-
HAM of South Carolina). Without objec-
tion, it is so ordered.

Mr. SANTORUM. Mr. President, I am
going to make an opening statement
on this legislation. I understand there
are amendments being worked on.

First, I commend the President for
his leadership. But for his leadership
on this issue, we would not be here
today. The President a few months ago
laid out a framework for the reform
and improvement and strengthening of
the Medicare system which we are
using in this underlying bill today. The
President said he would be willing to
move forward with an expansion—a
rather expensive expansion, $400 billion
over the next 10 years of taxpayer dol-
lars—to provide prescription drug bene-
fits for our senior population, out-
patient prescription drug benefits. Ob-
viously inpatient prescription drugs
are covered but outpatient prescription
drugs are not. The President said he
would be willing to move forward with
that. He believes, as I believe everyone
in this Chamber does, that this is a
necessary part of the continuum of
care with which seniors, as well as all
Americans, should be provided.

The question is how do you move for-
ward with a huge dollar expansion of a
program, Medicare, which is already
$14 trillion short in revenues over the
next 50-plus years? How do you move
forward with a bill or an idea that is
going to expand this program and cre-
ate another unfunded liability of $3 to
$4 trillion?

What does that mean? That means
the money coming into the Medicare
system is going to be insufficient to
cover the additional expenditures we
are going to put on the system with
this bill to the tune of $3 or $4 trillion
over the next 50 years. How do you jus-
tify adding this expense to a program
that is already $14 trillion short in rev-
enues?

The President said, I justify this be-
cause, No. 1, we need to do it. It makes
no sense to have seniors receive care
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that is not the best quality or not nec-
essarily recommended from the stand-
point of what a physician would rec-
ommend but is done because the alter-
native pharmaceutical product is not
covered under Medicare. They will do
things that may not be the best quality
care or may not be called for, just be-
cause it is covered, as opposed to some-
thing that is not covered. This is an
important benefit that needs to be pro-
vided. But how do you justify that to
the American public and future tax-
payers?

The President said we need to bal-
ance that future expenditure with an
improvement to the system, an im-
provement in terms of efficiency in the
system to make the system work bet-
ter from two perspectives: No. 1, from
the perspective of efficiency so the
money we are putting in to the system
is used more efficiently and, No. 2, that
we provide better quality, that the
quality of care improves under the
changes we hope to make in the Medi-
care system.

The President set out with those two
goals, provide a prescription drug ben-
efit but improve the efficiency and the
quality of the Medicare system going
forward. He had other goals, but I
would argue those are the two big,
overriding ones. So he put forward a
model.

He understood the way you improve
efficiency in this country is not to
have the Government run the oper-
ation. The way you improve the effi-
ciency is to marry what Government
does well with what the private sector
does well. What Government does well
is guarantee a stream of funding and
provide oversight, regulation—or ref-
ereeing, if you will—to the private sec-
tor. What the private sector does well
is compete to drive down costs. Com-
petition drives down costs. And it re-
sponds to the consumer in front of you,
responds to the person with whom you
have to deal. Because if you do not
treat your patient well or your insured
well, then you will lose their business.

Under Medicare today, Medicare can-
not lose the senior’s business. You have
one Medicare plan. It is what it is. If
you don’t like it, tough. That is it.
People cannot walk, by and large. In a
few communities they have
Medicare+Choice but just in some
urban areas in this country. By and
large, Medicare has a monopoly and
they treat beneficiaries just like all
monopolies treat beneficiaries—not
well.

What we want is to have a system in
place where we have private sector in-
surance plans that have to treat you
well, have to design benefit packages
you want; otherwise, they are not
going to get your business. If they do
not get your business, they do not sur-
vive. We believe that will improve the
quality of the medicine that is going to
be practiced. But it will also improve
the efficiency of the health care sys-
tem.

The tradeoff, and an important one,
to adding benefits to this already cash-
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starved program was to put some
things in place that over the long term
will result in more efficiency and bet-
ter quality care for our seniors. So the
President put up a model which is
doing that right now. The model is the
Federal Employees Health Benefits
Plan that the Presiding Officer from
South Carolina and myself are under—
with the exception of the pages. I don’t
know for sure whether they have cov-
erage under the Federal Employees
Health Benefits Plan. I don’t know. I
don’t think they do. Maybe they do.
All the other people in this Chamber
who are employees of the Senate have
health coverage through their Federal
Employees Health Benefits Plan. It is a
system that marries what the Govern-
ment does well, which is a steady
stream of funding, and an oversight
board to make sure the private sector
is doing things properly—and with
competition. They let each region in
which the Federal employees health
benefit system offers plans contract.
People come and bid for business. The
companies that participate in the Fed-
eral employees health benefit system
go out and market to Federal employ-
ees in the region to get them to sign up
to their plan. If they don’t do a good
job, people do not sign up for their
plan. If they don’t offer a good benefit
package, if they don’t service the bene-
ficiaries well, then they lose business
and move on. And someone else comes
and picks up the slack. It is a good
combination of public-private partner-
ship to get quality benefits and effi-
ciency of taxpayer dollars and a reli-
able benefit for Federal employees.

The President saw this as a good
model to move Medicare—which is
right now a one-size-fits-all Govern-
ment program run out of Baltimore,
MD, and here in Washington, DC.
Prices are set here for all of the coun-
try—what is going to be reimbursed,
what is not going to be reimbursed,
what technology is going to be avail-
able, what medical technology will not
be available, what drugs will be avail-
able, and what drugs will not be avail-
able. Everything is run out of central
planning here.

The average time it takes for Medi-
care to have a new technology ap-
proved is roughly 18 months at the ear-
liest and 3 or 5 years at the latest. The
turnover rate for a change in medical
technology is 18 months to 2 years.
Just about the time Medicare has the
approval of a new technology, it is re-
placed.

We are always behind. Why? Because
it is a bureaucracy. Guess what. They
don’t have to compete for your busi-
ness. If you do not like it, tough. You
have no choice. If you want health care
coverage as a senior, this is what you
get. It is not consumer friendly. It is
not patient friendly because there is no
incentive to be.

We want to marry these two con-
cepts—public and private, the good
parts of both.

When the President put this plan out,
some complained that what we put out
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wasn’t detailed enough. I know many
of us in the Senate urged the President
not to be very detailed. His job is to
provide the vision and the overall goal
and structure by which we can accom-
plish it in very broad-brush terms.
What we have been doing for the last
few weeks is figuring out how precisely
we get that done. It is very com-
plicated. It is very difficult. We are
working through a lot of those issues
right now.

I think we took a very good step and
a big step in the right direction in the
Senate Finance Committee. That is the
next group which I would like to con-
gratulate—the chairman, Senator
GRASSLEY, and the ranking member,
Senator BAUcUs—for working together
in a bipartisan way.

The President put forth a plan that
he argued—and I think it has been
proven out—is the basis for a bipar-
tisan compromise.

‘““Mediscare’” has been used in this
Chamber and across this country for
far too long. It is time to get down to
solving the problem. That means we
have to try to put something together
that brings the two parties together.
The President put out a plan that lays
the foundation. Now it is our job to
continue that work.

I think with the vote in the Senate
Finance Committee of 16 to 5, you saw
that there is a foundation which has
now been flushed out considerably on
the Senate floor as a solid one on
which to build this service. There are
still a lot of problems.

I don’t want to paint this as a rosy
scenario and that we are going to walk
arm in arm down the aisle for a bill
signing in the next day or two. There
are a lot of issues we have to go
through. The ones that concern many
on this side of the aisle and yet to be
resolved are issues that go to the un-
derlying premise of what the President
is trying to accomplish.

I talked about the President wanting
to add this very expensive and needed
benefit onto this program but at the
same time providing some improve-
ments to the system—marrying the
private and public sector so we would
have long-term stability in this pro-
gram.

There are concerns on this side of the
aisle that while we have accomplished
the first—that is, we have added $402
billion worth of new drug benefits—we
may not have done enough to make
sure this new system that mirrors the
Federal Employees Health Benefits
Plan, a combination of the public-pri-
vate, as opposed to just the solely pub-
lic. But this new system was written in
a way for it to succeed.

We are working through that process
right now to make sure we don’t go for-
ward with a plan which simply adds a
drug benefit to a monopolistic, pub-
licly run, bureaucratically run health
care system—Medicare—and simply
add more costs to it without the im-
provements in efficiency and quality
that, frankly, beneficiaries deserve and
that the public should demand.
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We have some work to do. A lot of
Members on our side are very con-
cerned about that balance because it is
important. The big stumbling block on
this side of the aisle has always been of
adding a new benefit that has never ex-
isted. Universally, people here believe
we need to extend outpatient prescrip-
tion drug benefits to seniors. But the
real question is, How do we deliver that
benefit? Candidly, how do we improve
the Medicare system that was designed
in the mid-1960s? It was designed after
a 1965 Blue Cross plan that exists no-
where in the ‘‘wild,” if you will—only
in the zoo here in the U.S. Capitol—
which is Medicare. But it does not exist
in the ‘‘wild” anymore because it
couldn’t survive. It became extinct be-
cause it could not compete with all the
other species out there that were offer-
ing better benefits at higher quality
and at lower costs.

This dinosaur—this 1965 Blue Cross
plan—became extinct in the ‘“‘wild.”
But only in the laboratory of the Gov-
ernment here in Washington, DC, has
this dinosaur been able to survive.
Does it survive and thrive? No, it does
not. Is it reproducing? No. It will be re-
produced nowhere. The only place this
will ever survive is in this environment
of the Federal Government.

What we need to do is understand
that there are better species out there.
There are better models out there.
There are improvements as to how we
deliver quality care and better re-
sponses that beneficiaries need through
the insurance process. We need to im-
plement those. I would argue that we
need to implement them quickly. We
need to get as many people as possible
into those better models. I don’t see
too many people driving around in a
1965 Plymouth Fury. People do not
drive them anymore. They are driving
newer models and technologically in-
novative automobiles that have re-
sponded to consumer demands and they
have improved as a result.

That has not happened in Medicare.
We need to get people into a much
more efficient, quality-oriented model
for them to ‘‘drive’’ through their sen-
ior years. That is what we are attempt-
ing to do. But if we do not do that—and
in the past, when we looked at all these
bills, whether it was in the last session
of Congress or in previous sessions of
Congress, we were never willing to get
out of the 1965 ‘‘car.” We always want-
ed to keep more and more people, with
more and more demands, and with
there being more and more complexity,
““driving”’ in this old vehicle that does
not work well.

It is on its last leg. As I said before,
using the animal analogy, it does not
survive in the ‘“‘wild.” We want some-
thing that can survive in the ‘‘wild.”
Why? Because the private sector has
evolved to be responsive to the needs of
our people. So as new technologies
come into play—where it takes 2 or 3
or 4 or 5 years for Medicare to figure
out it is a good idea—the private sec-
tor, because they have the pressure of
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knowing people can leave their plans,
can look at it and say, yes, we will re-
imburse this right away because it is
better quality, probably better value,
and it may lead to lower costs some-
where else. Medicare does not do that.
It is not that they can’t do it; they
don’t do it.

So we will have plans in place that
change as medicine changes. And that
quality is what seniors deserve. But we
have to make sure the bill is struc-
tured to make sure these plans have
the resources and don’t have the regu-
latory ropes to constrain them to
where they can’t survive.

So it is a major issue. It is one that
is being debated as we speak in a lot of
places around this Capitol as to how we
structure this system. I know there are
many people on the other side of the
aisle who would not like to see this
system exist. They have been very
clear about that. They want a continu-
ation of the ‘‘extinct dinosaur’ that
can survive nowhere in the ‘“‘wild” as
being a model by which we can model
this plan after to deliver this benefit.

Or the 1965 Plymouth, you don’t see
very many of them around. Why? The
consumer wants something different,
better, higher quality, more efficient.
That is what we are trying to accom-
plish here. I understand there is opposi-
tion over there. I understand people
want to stay with what they are com-
fortable with. Unfortunately, for lots
of years, seniors have been scared into
believing that any change is bad, that
we are going to destroy Medicare or
have Medicare go away. Candidly, mod-
els of cars change, animals evolve, we
change based on technology, innova-
tion, improvement, and Medicare needs
to do the same. It needs to have the
ability to do the same. That should not
scare the American public. It should be
that we give seniors the kind of quality
health care system they deserve, that
every other American has in the pri-
vate sector who has private-sector in-
surance, which is available to them. So
we are making a good start. We have a
little ways to go.

We have to make sure that what is
the highest priority on this side of the
aisle—which is to have a balance be-
tween a drug benefit and improvements
to the system—is maintained in this
bill. I know that isn’t the highest pri-
ority for many on the other side of the
aisle. Thank goodness there are more
than a handful of Members on the
other side of the aisle who understand
the need to accomplish both these
goals. That is what bipartisan con-
sensus is formed on.

I hope we can continue down that
road and keep this bill centered, by ac-
complishing both missions, not just
what one party really wants or what
the other party is really seeking but
both missions. If we can do that, if we
can have a balanced bill, then we will
pass this bill by an overwhelming mar-
gin. If we have a bill that ultimately is
going to rely on a ‘1965 Plymouth’ or
a ‘‘dinosaur’ to deliver benefits, then
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it is not going to be a bipartisan bill
and there will not be any bill at all.

We need to have both. Seniors de-
serve both. Taxpayers deserve both.
Future generations, who are going to
be dealing with this unfunded liability,
deserve both. And we have a responsi-
bility to deliver that.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, while we
have been in the quorum call, there are
a lot of negotiations underway in
terms of various amendments being
brought to the floor and the ones that
are currently here. While I have an op-
portunity, I want to spend a few mo-
ments on a couple of charts I know
have helped me and I believe will help
my colleagues and others who are pay-
ing attention to the debate as to why
we are looking at real changes in Medi-
care and why such changes will result
in strengthening and improving Medi-
care in a way that we just did not do 5,
10, or 15 years ago and why the time is
now for us to act.

Yesterday, I talked a little bit about
the history and the advances that have
taken place since 1965, when Medicare
was enacted. The advances have been
huge. The point I had begun to make
was that the advances in health care,
health care delivery, medical tech-
nology, and science have been huge and
dramatic, but at the same time the
structure, the system, has been almost
frozen in a 1965 model.

I will use three consecutive charts.
The X axis here will be time, 1965, when
Medicare was first enacted, and the
present date here, 2003 or 2005. Then on
this vertical axis—this is subjective—is
change. It is modernization. It is ad-
vances. It is differences from 1965 to
where we are today. With the third
chart, I will put this together.

Referring to the first chart—this is
change; this is time—Medicare was en-
acted in 1965. Things didn’t change
very much in the system until 1972,
when coverage was expanded for indi-
viduals with disabilities and for a sub-
population that had been missed but
was growing, and that is people with
kidney failure, called ESRD, end stage
renal disease. That was a pretty dra-
matic change in the system because we
changed the entitlement nature and we
expanded coverage. We are doing a lit-
tle bit of that on the floor this week
and next week. I will come back to
that.

It was a reasonable change. In terms
of overall change, it wasn’t a big
change. Then things went for another
13 years, to 1985, until we had the next
big structural change in the way
health care is delivered to our seniors.
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That change—we ratchet it up a little
bit here in 1985—we had what is called
prospective payment for hospitals, in-
patient hospitalization. So if you had a
patient in a hospital, instead of just re-
imbursing whatever cost went through,
we sat back and said: What should a
patient with a certain diagnosis—say,
heart disease, or it could be ischemic
heart disease—if you took all the pa-
tients coming through, what is a rea-
sonable price, looking at everything we
knew at that point in time, to reim-
burse the hospital.

That is called the prospective pay-
ment system, PPS, for inpatient hos-
pitals. That was an innovative change
that was important to overall health
care delivery in the system.

Then we had several references to
what happened in 1988 and 1989. In fact,
a lot of people have said to me: We will
have to be very careful with what we
do; otherwise, we will repeat what hap-
pened in 1988 and 1989. Here we had en-
actment. We passed a bill and then re-
pealed catastrophic coverage, meaning
high out-of-pocket expenditures if
there was a tragic, unexpected event or
an automobile accident where health
care costs were just huge, that there
would be some limit there. It was no-
body’s fault. You would have some in-
surance there to cap how much you
take out of your pocket to pay for that
catastrophic event in one’s life.

Here I have a line coming up. And
since we repealed it, I have a line going
back down. So we attempted a pretty
big change at the time, but for all sorts
of reasons the system was not quite
ready for it and, therefore, it was en-
acted and then shortly thereafter, in
1989, repealed.

Then things didn’t change very much
until the late 1980s and we had added a
prospective payment system for physi-
cians. I mentioned that we did it for
hospitals in 1985. So again, we
ratcheted up, and the system changed.
It was modernized; it was improved in
the late 1980s.

Since then, we had some other types
of changes that didn’t dramatically
change the system in terms of the way
health care is delivered to our seniors
but did affect it dramatically. We had
the Balanced Budget Act of 1997. We
had what is called Medicare+Choice
which is predominantly an HMO. What
we are talking about in the bill on the
floor is not health maintenance organi-
zations. We are talking about a newer,
more up-to-date way than HMOs of de-
livering care called PPOs, which is a
preferred provider way of delivering
care. It is very different.

This is Medicare+Choice, HMO deliv-
ery, in 1997. Today, there are about 5
million people in HMOs and Medicare,
and although those numbers are falling
over time, it is because there are fewer
HMOs offering it because of the regula-
tions, the way we reimburse. But the
people who are in the HMOs, those 5
million seniors, are very pleased with
those plans in the aggregate. We did
some other prospective payment
changes here but not much change.
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The point of this graph is that since
1965, the Medicare system, a great sys-
tem that has served people very well,
has not changed very much at a time—
and this is what is on the next chart—
when technology, medical science,
medical advances have all been really
quite dramatic over this same period.
Indeed, if you look, again, from 1965 to
2003, you see there has been huge
growth in health care advances, both
science and technology, what we know,
the human genome project, delivery of
care directly.

For example, in 1967, there was the
first successful heart transplant and
the first liver transplant. I put that on
there because that is what I did before
coming to the Senate. In 1969, we devel-
oped a genetically engineered vaccine.
We are trying to go back and pass new
legislation called BioShield. As soon as
we get finished with Medicare, we have
to come back to that legislation be-
cause it looks at the importance of
vaccines to fight bioterrorism, SARS,
and other illnesses.

In 1974, this body passed the HMO
Act, a new type of delivery system. It
hasn’t worked out quite as well as any-
body would have liked, but it was im-
portant to try to deliver health care
more efficiently. In 1977, coronary
angioplasty developed, where you put
these stints in the heart. Before then,
it had never been done.

In 1984, we talked about HIV/AIDS on
the floor. I was a resident at that time,
working up in Boston, MA. We didn’t
even know what that virus was, HIV/
AIDS. Since 1981, 23 million people
have died from this virus we identified
not that long ago. We responded on
this floor in a very admirable, bipar-
tisan way, following the leadership of
the President. We passed a public
health bill that targets this HIV/AIDS
virus throughout the world.

The first successful single lung trans-
plant was in 1983.

In 1985 came preferred provider orga-
nizations, a new type of health care de-
livery system. Over a million people
were enrolled.

I will jump up to 1998. Now 90 million
people are enrolled in this entity that
was invented in 1985. Remember, Medi-
care hadn’t changed at all. Medicare
doesn’t have PPOs in it today, except
in a few demonstration projects.

Prozac, in 1988, had a revolutionary
effect on people when appropriately
prescribed for certain disorders.

In 1987, there was the first cloned
adult animal, Dolly. We remember
that. It brings up all sorts of issues we
will be coming back to eventually here,
including the appropriate role of the
cloning, stem cells, and all of the
issues that are before us.

In 1997, 85 percent were enrolled in
managed care. It did not exist in 1965
or 1970. Yet there was 85 percent enroll-
ment in 1997.

The human genome project—the Sen-
ator from New Mexico just walked in
and he is, in my mind, the father of
this project. It finished 2 years ahead
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of schedule, under budget. It really
started as an idea here, or was cap-
tured as an idea on the floor of the
Senate by the distinguished Senator
from New Mexico and others as well.
Since that point in time, over a 10-year
period, there are 3 billion bits of infor-
mation we now know that we didn’t
know 10 years ago. There have been
tremendous advances, and it opens up a
whole new spectrum of innovation, cre-
ativity, and technology to benefit un-
treatable diseases today. This human
genome project is exciting.

The challenge we have today is to
have a Medicare system that can cap-
ture that innovation, that technology,
and what we learned in better health
care delivery, and right now Medicare
doesn’t do that. Medicare is not de-
signed to do that. Thus, as we look
ahead, we need to strengthen and im-
prove Medicare. Now we have the op-
portunity.

If you put these two charts together,
it explains why we are on this bill and
why we are working hard to negotiate
this bill in a way that is bipartisan and
looks at health care security for sen-
iors. That is what we want on both
sides of the aisle. Shown in red on this
chart, Medicare has not changed very
much over the last 35 years. Yet we
have health care delivery, and science
and technology, pharmaceutical re-
search, and heart surgery, lung sur-
gery, and coronary artery bypass sur-
gery wasn’t done in 1965, period. Medi-
care has not changed at all. Health
care advances have changed dramati-
cally and will change even more, and it
is this gap—for our seniors we are talk-
ing about—that we are addressing.

How can we sufficiently change Medi-
care so the line will come up and we
can be more in sync with health care
advances and health delivery advances
with a system that is flexible enough
to capture them—whether it is treat-
ment for mental illnesses or whether it
is preventive care. There is no preven-
tive care in Medicare today. There is
no protection for -catastrophic cov-
erage. There is no chronic disease man-
agement. Yet our health care delivery
system knows that is the most effec-
tive way to treat seniors and, indeed,
everybody in terms of health care.

So what is the response? The gap is
what conceptually has changed. I don’t
have numbers over on this side of the
chart because it is concepts. But at
least what we are trying to do is bring
that forward. What are we going to do?
I will go through this quickly. We have
seniors today—this is Medicare today—
who have two choices. There is tradi-
tional Medicare, with 35 million in the
program. These are seniors and individ-
uals with disabilities, those two
groups. Five million people are in
Medicare+Choice. We brought that for-
ward about 5 years ago. Those 5 million
are pretty satisfied. They are mainly
HMOs, that 5 million. So 35 million are
in traditional Medicare, what we call
fee for service. It is this traditional
Medicare that really has not changed
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much since 1965. There have been some
changes but not many.

The next question is, if this legisla-
tion is passed, after we amend it and
pull things together, what are we going
to have in 8 months or a year from
now? That will be this chart. It is
going to be the same format for the
next two charts. We will have, again,
traditional Medicare, with 35 million
people, and 5 million people in
Medicare+Choice. This will alter a lit-
tle bit. The addition to this will be the
prescription drug card. Maybe 6 to 9
months from the time the bill is
signed, every senior will have access to
a prescription drug card that will allow
that senior to go into a pharmacy, a re-
tail outlet, or a mail order house and,
with that card being used, will be given
a discount of maybe 10, 15, 20 percent.
That will be within—I don’t know—6 to
8 months when that will take place,
while the rest of the system is being
modernized. That is in 2004.

People need help now. We can give
them help now. I mentioned some fig-
ures earlier. If you are low income, this
prescription drug card can be used just
straight right off the top as a benefit.
Then the last chart——

Mr. DOMENICI. Mr. Leader, every
time you pointed to this group, the
most important fact about it is they
don’t have any prescription drugs.
When you talk about the other groups,
they may have. But this group doesn’t
have any today.

Mr. FRIST. That is correct. In re-
sponse to the distinguished Senator
from New Mexico, he is exactly right.
We are talking about health care secu-
rity for individuals, and 35 million sen-
iors who are choosing this particular
plan today do not have access. They
have no choice. Even if they wanted it
through Medicare, they cannot get it.
That is the benefit—the prescription
drug card—that we are initially going
to reach out with to help every single
senior.

People with low incomes will get a
lot more help than wealthy people.
Every senior will have access to the
prescription drug card. On the last
chart, we will show what happens 2%
years from now. This will be Medicare
in 2006. This is exciting. Seniors, after
using the prescription drug card about
2 years, will stop using that because,
by then, we will have designed a sys-
tem that does the following:

Those people, just as the distin-
guished Senator from New Mexico said,
who chose traditional Medicare can
keep it. They can keep exactly what
they had, but they will have access to
a new prescription drug insurance plan.
They don’t have this now. We are going
to add that. Some people say they
don’t want all these choices. “I am
fine, Dr. Frist, Senator FRIST. Let me
keep what I have. I am 80 years old and
I just want exactly what I have. I am
doing fine.”

We are going to be able to tell them
they can keep what they have, but if
they would like, they can have access
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to prescription drugs. The green here
represents prescription drugs.
Medicare+Choice, which is mainly
HMOs, already has prescription drugs—
almost all of them. The value is about
$600 today, if you choose this. Only 5
million people chose this, and 35 mil-
lion are in that. We will really double
the value. If you want to stay in
Medicare+Choice, the actuarial value—
I really hate using these words—you
are going to get this much benefit, and
you are going to have this much ben-
efit.

Or—this is the exciting part—we
have the entities that build upon all
the rapid advances of the last 20 to 30
years that is state of the art. That is
why it is so important to get the best
Democrats have to offer, the best Re-
publicans have to offer, the best of the
private sector, the best of the adminis-
tration to make sure this is designed
well with state-of-the-art technology,
the most modern, the fairest, the most
equitable—this is where a lot of the de-
bate is going to be.

People can stay in traditional Medi-
care, choose Medicare+Choice, or
choose these new PPOs. The PPOs will
have prescription drug insurance as
part of integrated health care and co-
ordinated care where they have teams
of doctors and chronic disease manage-
ment, with nurses who are integrated
into a team who may call a patient
once a week to make sure they have
not picked up too much weight. When
you pick up weight, that means you
are retaining water, and you could de-
velop congestive heart failure.

They actually will have chronic dis-
ease management and preventive care.
Remember, there is no preventive care
in Medicare. There is no coordination
in Medicare. If you have chest pain, it
may be esophagitis or indigestion, and
you might go see BILL FRIST, the heart
surgeon, because it is in your chest.
That is what you do in Medicare. You
go to BILL FRIST, the heart surgeon. I
know a lot about heart surgery and fix-
ing a heart, but I do not know that
much, to be honest with you, about in-
digestion. Yet people will come see me
when I practice. That coordination is
fragmented, it is disjointed, and that is
what we will give away by giving this
option of the PPOs. That is pretty
much it.

The debate is how many people will
move from traditional Medicare to
Medicare+Choice or PPOs. Should
there be incentives for people to move
since we know PPOs are a higher qual-
ity of care in terms of objective man-
agement?

It only makes sense, if you coordi-
nate people’s care, you have preventive
medicine built into it and chronic dis-
ease management. It is going to be
hard to argue that the care is not
there. But what sort of incentives?
That is where much of the debate will

be.

Initially, the debate was maybe the
prescription drug package over here
should be more available than this one
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and people will gravitate. The under-
lying bill does not have that happen.
This Medicare benefit for drugs is the
same as the Medicare+Choice benefit
and the same as the PPO benefit.

That is the way I look at this issue.
It keeps it simple, which I need as we
go through this debate. Now we are
down to filling in the details to make
this system work.

I am very optimistic that this will be
what seniors have access to in 2006, but
it will not happen unless we do our
work over the next 10 days.

Mr. DOMENICI. Will the Senator
yield?

Mr. FRIST. Mr. President, I will be
happy to yield to my distinguished col-
league.

Mr. DOMENICI. Mr. President, first,
I was watching the majority leader’s
discussion in my Senate office. I was so
pleased that he chose to give the his-
tory of Medicare and his personal un-
derstanding of where we are that I
thought I should come down and be
present, at least as he finished.

I congratulate Senator FRIST. I am
going to say something that is perhaps
outrageous. I do not think it is possible
that previous Senates, as they passed
great health care programs—Medicaid,
Medicare—or when they passed Social
Security in the Franklin Roosevelt
days, I do not believe there can pos-
sibly be a CONGRESSIONAL RECORD that
has an explanation of something as
complicated as this that is as com-
petent, as good, as understandable as
this, and I commend Senator FRIST for
that.

First of all, Senator FRIST under-
stands the issue. Second, we are very
fortunate that he happens to be a great
doctor who decided to be a Senator.
That does not happen very often either
in history. Combine the two, and then
we were pretty fortunate—we Repub-
licans, and then the Senate—that we
elected him as leader.

Frankly, as his good friend, the truth
is, Senator FRIST had not been around
here long enough to be the leader. But
we picked him anyway. How lucky we
are. Frankly, he has not missed a step.
This year will end, as it started, with
one success after another because of
his leadership.

This bill will pass. Seniors will know
more about this program than any
comparable program because of Sen-
ator FRIST, because of the way he has
handled it. As a matter of fact, those
who talk to America on all the talk
shows, whether they are for this or
against it, whether they call it too lib-
eral, too generous, whether they call it
wrongheaded, whether they call it a
Kennedy program that Republicans
have been suckered into—whatever
they are saying out there, the truth is,
it is very bipartisan, and there is noth-
ing wrong with that.

I was telling Senator FRIST the other
day that Social Security and Medicare
heretofore in our history were not
passed with equanimity of support.
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However, once they were passed, re-
gardless of what has been said par-
tisan-wise out there, the support has
been just about the same by Democrats
and Republicans for Medicare funding
and Social Security funding. We have
all agreed to save Medicare and save
Social Security. It is just about Demo-
crats and Republicans doing the same
thing because it seems that somehow
the seniors of the country bring us to-
gether. We end up being one, and that
is happening here.

The Senator would admit, would he
not, that we are taking a chance be-
cause we are drafting something enor-
mous, and a huge portion of it is going
to have to be administered by both pri-
vate companies and by the Govern-
ment. It would seem that we are trying
in these models to give our seniors
choice, to build into a model some-
thing we have left out of medical prac-
tice, and that is preventive medicine
and group practice.

The majority leader gave an example
of where perhaps somebody who is sick
will actually be treated by a team if
they are in a PPO. That does not hap-
pen today unless it is an extraordinary
fee-for-service doctor who has a lot
more than just a doctor’s office but has
all the equipment and two nurses who
are treating people. We also are hoping
people will say they are comfortable,
but maybe they ought to move over
and try this broader scope of coverage.

I will tell all of my colleagues that
my good friend, the leader, knows a lot
about my ailments. I have been pretty
sick for the last few years; in fact, for
415 years. I have something wrong with
my hand that causes unabated pain and
the leader has been very helpful to me.
The other day he was explaining the
PPO system to me. He slipped and
talked to me as one of America’s senior
citizens. He started laughing as he said
it. He said: Well, you are, aren’t you?

I said: That’s true, I am. I'm 71.

He laughed and said: It would not be
too easy to tell you, Senator, just
move on over and get into a PPO. I said
to him it would not be easy. I want to
be honest, it is not going to be easy for
a lot of senior citizens.

The point is, they are going to find
out from their neighbors, their friends,
through their relatives, and, if it is
done right, from their doctors, that
moving from traditional Medicare to
the PPOs, the group coverage which
will also have the same prescription
coverage, is a better way for more
Americans.

That is our hope. As a matter of fact,
I think I am correct that is the hope of
the system. That has to happen if this
new system is going to work properly.
I ask the Senator, is that a fair as-
sumption?

Mr. FRIST. Mr. President, in re-
sponse, I believe it is. Some people
would say, no, we can make everything
work and improve on everything. In
terms of the demographic shift, the
fact is, we have doubled the number of
seniors. It is unprecedented. It never
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has happened in the history of this
country, or indeed in the world, where
a country has doubled the number of
seniors over a 30-year period, going
from 40 million seniors to approxi-
mately 78—really about 37 million to 77
million. At the same time, we have not
half but a diminishing number of work-
ers paying into the system.

I argue that this is done on quality of
care. I just know if one gets into a sys-
tem where they have a doctor talking
to a nurse, a doctor talking to a spe-
cialist, that they have preventive care,
they have a nurse who specializes in
chronic disease management—which is
the whole purpose of this coordinated
care, that they are getting a higher
quality of care.

In addition to that, it is a more effi-
cient system. Choice is going to allow
people to go to the systems that give
the best care, and with that it is sus-
tainable over time because it allows an
element of the marketplace to work.

The marketplace is nothing more
than rational people making rational
decisions, and it might be to stay in
traditional Medicare. But the argu-
ment would be if someone is getting
better care over here and better value
over time, the PPO model will attract
people.

The other point I should at least
mention, and the reason why I know it
can work, is that people who are near
seniors say they are 64 years of age and
they become 65 years of age about 80
percent of them have similar type
plans, although not exactly. They have
employer-sponsored plans. So when
they get to be 65—not the Senator from
New Mexico because he is in the Fed-
eral Government and he is already in a
plan like this. We have that advantage.
We want to give it to our seniors. But
for the person who is 64, soon to be 65,
when they make it to 65 they give up
their employer-sponsored plan and
have to take this traditional Medicare.
So what we are going to say is when
someone hits 656——

Mr. DOMENICI. They can stay there.

Mr. FRIST. They can keep that sort
of plan. That is why I am so confident
that over the next 30 years this will
work because that is what the Senator
has, and what I have, and what most
employer-sponsored plans are. But that
is what we are denying seniors and
those with disabilities. That is why un-
derneath I am so confident this can
work.

We have to make this work. We have
to improve it and that is what we can
do over the next 8, 9, 10 days.

Mr. DOMENICI. Does the Senator re-
member—well, he was not in the Sen-
ate yet.

Mr. FRIST. I was probably in the op-
erating room.

Mr. DOMENICI. He probably was.
The Senator was making those flying
trips back and carrying the hearts so
he actually could transplant them in a
timely manner. But when we first
started talking about HMOs, there was
a big battle going on between whom?
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The doctors of America and the legisla-
tors because the doctors were not ac-
customed to HMOs. The doctors were
all accustomed to what was called tra-
ditional care; that is, they themselves
ran it. They did not have any kind of
group practice. They did not have any
kind of clinical practice. As a matter
of fact, we used to have to go home as
legislators and meet with doctors and
try to convince them that the goal was
not to destroy the medical practice but
rather to give them an opportunity to
practice in a different way.

Mr. FRIST. Yes.

Mr. DOMENICI. Frankly, what was
being said in this Chamber—not as well
as the Senator from Tennessee says it
and not with as much knowledge—but
what was being said was everyone
would benefit if we went to the HMOs.
The patients will get better care. Pre-
vention has a better chance of insert-
ing itself into the system than the tra-
ditional way. We have now—and not
because we are great thinkers and be-
cause America plans things very well,
but we have moved in the direction of
PPOs that is professional units—and
HMOs, which are privately managed
delivery groups, they are no longer a
surprise to the doctors. Some still sit
home, like in my State, and wonder
what is happening to the world. It is
passing them by and it is no good.

The truth is, millions are trying
managed care and hundreds of thou-
sands of doctors are practicing that
way.

Mr. FRIST. Mr. President, if I could
just briefly respond, and that is where
this Medicare+Choice is really the
HMO model, although not for every-
body.

Mr. DOMENICI. Correct.

Mr. FRIST. We have learned a lot
from it since 1974. The point is Medi-
care has not changed.

Mr. DOMENICI. Right.

Mr. FRIST. We can preserve the good
of that model but, based on what we
know in 2003, add state-of-the-art, qual-
ity, partnering-type, coordinated, inte-
grated delivery of health care. That is
a great example of traditional Medi-
care in 1965. We opened up the
Medicare+Choice and 5 million people
went with it. That is one type of plan.
It is not for everybody now because, to
be honest, a lot of patients want more
choice, and therefore we give them a
system that has more choice. That is
really what this Ilegislation is all
about.

Mr. DOMENICI. The other thing I
wanted to close with, and it seems to
be quite obvious, is there is no question
but that some of our best Senators
have already, or will speak about this
plan, and they are worried. They will
speak with trepidation and principally
they will talk about two things, but
the big one will be it is going to cost
more than we think. Can we afford it?
There is another question that is asked
around, and that is: Are we giving ben-
efits to the right groups of people in
the right quantities?
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I served on the Budget Committee for
28 or 30 years. I was chairman 14 times.
When I left the Committee, I could
have given a little speech and said,
here is what is going to happen over
the next 10 years, and here is what is
going to happen over the next 15 years.
Of course, I could have predicted cy-
cles, that we are going to have big defi-
cits, and we are going to come out of
them and we are going to get bigger
ones. I probably could have talked
about the fear of the baby boomers and
our ability to pay what we have said
we are going to pay them when their
day comes. That is lingering and that
is kind of washing its way through this
debate.

The question is not, will we, because
we will pay. The question is, When we
get there and we have to make all of
those payments, how are we going to
pay for it? Frankly, I do not think that
is a reason to say we should not do
this. We do not know whether in 15 or
20 years we will be able to have a bal-
anced budget. In fact, if someone were
to ask me—and the Senator is not ask-
ing me—I would say in 15 years we
probably cannot, regardless of the
economy.

The choice is to do something for the
seniors on medication, which we know
we have to do. Or we can choose to do
nothing because we are worried about
how we are going to handle this. Or we
can say when that day comes there will
be another great confrontation, and it
will very simply be a confrontation
about how do we change this, for it is
not written in stone like the Ten Com-
mandments? How do we change them if
we have to? Or, God forbid, how do we
change the fiscal plan of the country,
whatever that is, in terms of putting a
tax to pay for what?

Now, it is not embarrassing to admit
that. It seems to me that I ought to
say that. I know that. I am very lucky
to know that, and it cannot be that I
am wrong. People cannot say I should
not tell Americans that, because it is
true.

I was fortunate. I have heard every
economist. I probably deserve a degree
in economics. I did not take economics.
I took chemistry and physics.

I have heard Alan Greenspan 20 times
in my life. I called him up on the En-
ergy bill. When I need somebody to tell
the world there is a shortage of natural
gas, I call an expert. I say Alan Green-
span will find out if it is true. And sure
enough, he will tell the world. When he
does, they listen.

He tells Members the same thing I
am talking about here. But it does not
mean we should not do this. How can
we leave a system that has seniors
without prescription drugs because we
have questions about what will happen
in 20 years? We don’t. We move on
ahead.

The Senator mentioned in passing
the mentally ill coverage. I don’t in-
tend to inject that here. But we cannot
forget about the mentally ill in our
country and the fact they are not cov-
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ered by insurance because we have
problems. We cannot say, well, we have
problems, so forget about them. Be-
cause the system made a mistake and
did not include them, we cannot run
around and say we made a mistake.
Half the people that are in the gutters
of America are there because they are
homeless, because they are mentally
ill, because there was no insurance
when they were little kids and they
end up from about 15 years of age on-
ward doing nothing. We cannot say
there is no solution.

To that end, I thank the Senator for
his assistance with reference to that
group of people.

Last, your eloquent speech about the
greatest wellness research program in
the history of mankind, that is what I
call the program the Senator described
when we mapped the human genome.
There is no greater scientific wellness
research program. It delivered to the
hands and minds of the scientists of
the world the chromosome makeup of
every serious disease known to man-
kind. They said, as if to challenge the
scientists, Here it is, here is where
they are located within the chro-
mosome system; solve it, scientists.
What a fantastic thing to have been a
part of.

I thank the Senator for commenting
on my involvement.

Mr. FRIST. I take 1 minute. I know
we have other Senators on the floor
and we will turn to those Senators.

The human genome project which I
mentioned a few minutes ago really
happened. Completion really took 10
years. There are great advances that
will come out of this mapping of the
human genome. It is like a phone book
we did not used to have, but now we
have all that information. There will
be tremendous advances out of that.

The problem with the Medicare sys-
tem, which has not changed very much,
is those new advances and what we
learned cannot be rapidly incorporated
into Medicare. I talked earlier about
heart disease. Most people know cho-
lesterol is important to heart disease.
The cholesterol screening test is not
covered by traditional Medicare today.
Before seniors could benefit from heart
transplants, the private sector was
doing heart transplants. It took 6 years
before seniors had access to that life-
saving operation.

The micromanagement out of Wash-
ington, DC, means new technology is
slow to come into the system because
it is so rigid. If we are going to capture
the great advances, we need a system
that is receptive, that is flexible. That
is what the PPO model does. The demo-
graphic shift is critical.

The Senator from New Mexico is the
expert in this body, having chaired the
Budget Committee in such an admi-
rable way, a distinguished way for so
many years. Whatever we do on this
floor, we have to look 10 years out, 20
years out, 30 years out because of the
demographic shift. This plan does that.

In terms of the delivery program, it
can be sustained over time. Traditional
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Medicare right now, because of its ri-
gidity, means a doubling in the taxes.
Maybe we can do that as we go for-
ward. By giving traditional Medicare
improving benefits, and allowing pre-
scription drugs, allowing flexibility, al-
lowing choice to be part of that, it can
be sustained long term.

I appreciate the comments of my dis-
tinguished colleague from New Mexico.
I appreciate the patience of the other
Senators on the floor. This is an impor-
tant issue. Every now and then it pays
to walk back and look from 30,000 feet
at what is going on below. What goes
on below determines ultimately what
goes on at 30,000 feet. I have enjoyed
the opportunity to do that.

The PRESIDING OFFICER (Mr. BUN-
NING). The Senator from Michigan.

Ms. STABENOW. Mr. President, be-
fore my esteemed colleague from New
Mexico leaves the floor, I commend
him for his leadership on the issues re-
lated to mental health and mental
health parity. No one has been more of
a champion than the Senator from New
Mexico on these issues related to men-
tal health. I have been pleased since
being in the Senate to cosponsor those
efforts. I congratulate the Senator and
urge him on as we work to provide
mental health parity which is another
very important health care issue we
need to address in the Senate.

I will speak in general as it relates to
this debate regarding prescription drug
coverage and Medicare. Seeing my
friend from Wyoming, I commend the
Senator from Wyoming, Senator ENZI,
who spoke on an amendment dealing
with community pharmacies which is
important to pass. I am supportive of
it.

I did not have a chance to say that
yesterday and wanted to take a mo-
ment today to commend him for his
work. Part of providing choice for sen-
iors is to make sure they can have the
same choice from their community
pharmacy as mail order and a number
of other issues dealing with the impor-
tance of community pharmacies. Con-
gratulations for his work in this area.

I take a moment to speak about my
perspective relating to where we are
and the issues of Medicare and many of
the comments I have been hearing this
morning that I respectfully share a dif-
ference on. I believe millions of Ameri-
cans who have benefitted from Medi-
care have a different perspective about
the choice of traditional Medicare—de-
pendability, reliability, ability to
choose your own doctor, the fact it has
been there for our seniors and people
with disabilities since 1965—have a dif-
ferent view versus wading through the
insurance bureaucracies. There are lots
of bureaucracies we can talk about, but
certainly Medicare is not alone in hav-
ing a bureaucracy. Anyone who has had
to wade through insurance forms or at-
tempted to wade through questions
from our insurance companies cer-
tainly would not say that is less bu-
reaucratic or less paperwork. I find it
interesting to hear comments lauding
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the process of working through insur-
ance companies. If you ask anyone
when they have a claim of any Kkind
whether or not that is a streamlined,
easy process, usually it is not.

When I hear about how traditional
Medicare does not cover preventive
services or has not been updated to
cover other services, it is very impor-
tant to note that it could. Traditional
Medicare can cover preventive services.
Since arriving in the House of Rep-
resentatives in 1997, we have gone from
paying for mammograms every other
year to paying for mammograms every
year. We have added other screenings.
We can continue to do that. There is
nothing about prevention that cannot
be done through traditional Medicare.
There is nothing relating to coordina-
tion that cannot be done through tradi-
tional Medicare.

I am in a fee-for-service health plan
myself through Blue Cross/Blue Shield,
an integrated plan. I am able in a fee-
for-service plan to have integration.
We can do that, if we want to do that,
if we want to strengthen Medicare. The
question is where we want to go with
health care. If we want to strengthen
traditional Medicare, we add preven-
tive measures. We do prescription drug
benefit within Medicare so it is coordi-
nated. We are certainly not adding to
the coordinated nature of Medicare by
saying you can receive an integrated
health care approach through an HMO
or PPO or other plans, but we are going
to, instead, offer only private insur-
ance if it is available in your commu-
nity. You can’t have an integrated ap-
proach through traditional Medicare.

That is a conscious policy choice. It
is not that you can’t.

What we are really debating here is
the very same debate that we had be-
fore Medicare came into being. I urge
colleagues to go back and look at the
CONGRESSIONAL RECORD and read the
debate about what occurred before 1965.
There were two different philosophies.
So many years later it is interesting to
me the very same two philosophies
exist.

One philosophy, at that time, that of
my Republican colleagues, is we should
not have Medicare. It is a big Govern-
ment program. What we should have is
private insurance. People should buy
from private insurance. At that time
about half the seniors in the country
could not find private insurance. Much
like today, in many parts of the coun-
try it was not available to them. Cer-
tainly, prescription-only policies are
difficult to find. Certainly, in Michigan
an HMO is hard to find. If you live any-
where but metro Detroit, you don’t
have an option such as that. So, much
like today, it was not available or not
affordable. So the decision was made.
It was championed by the Democrats in
the Congress. I am proud of that. They
were joined by, I believe, 12 Republican
Members at the time who voted to
make the decision, as an American
value, that we were going to make sure
older Americans and people with dis-
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abilities had access to health care they
could afford, quality health care, and
they would have access to it regardless
of where they lived in the United
States.

That was an important value state-
ment made in 1965. I think it is fair to
say it has radically changed and im-
proved the quality of life for millions,
tens of millions of American citizens,
that decision in 1965.

Since that time, it is absolutely true
that health care has changed. Boy, has
it changed. There are exciting new
things that have happened. There are
new treatments. There are new miracle
drugs. You can take a pill instead of
having heart surgery. Our esteemed
leader of the Senate talked about those
changes and certainly we all agree with
those changes.

The question is, Do we change and
improve and strengthen Medicare to re-
flect that, or do we move to a different
system? That is a conscious choice. We
can absolutely do everything that is
being talked about here through tradi-
tional Medicare if we choose to do that.

Mr. President, 89 percent of the sen-
iors are under traditional Medicare; 11
percent have chosen to go into man-
aged care available in their area. I
share the desire to make sure options
are available to seniors at their choice.

But to somehow say we have to aban-
don the insurance system called Medi-
care that has worked because it is out-
dated is not accurate. The accurate
statement is we choose not to update
Medicare. We choose not to strengthen
and modernize Medicare because we
want to go back to the private sector,
private for-profit insurance and man-
aged care. That is a conscious choice. I
find it interesting that is the very
same debate that took place when
Medicare started.

Again, there is a difference in philos-
ophy of different parties. I believe we
have seen the philosophy at work back
since the mid-1990s to weaken Medi-
care, so it is easier to criticize. What
do I mean by that?

We had a Speaker of the House, a
well-known Speaker back in the mid-
1990s, say we cannot eliminate Medi-
care directly—I am paraphrasing—but,
instead, we will let it wither on the
vine.

At that time, there was a lot of
strong support for going to managed
care, HMOs, under Medicare. At that
time the person who now leads the Cen-
ter for Medicare and Medicaid said
there would be a California gold rush
into managed care. People would be
leaving in droves, going to managed
care because it was so much better
than traditional Medicare.

In fact, that did not happen. In the
areas where it did happen, such as
Michigan—which I have talked about
many times on the Senate floor—we
have had over 35,000 seniors dropped be-
cause the private HMO made the busi-
ness decision to pull out of the market
and not to cover Medicare beneficiaries
anymore. Those individuals went back
into traditional Medicare.
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But what happened in the 1990s? We
had a balanced budget agreement. I be-
lieved it was important. I supported
that in 1997. But since that time, we
have seen cuts, very deep cuts, deeper
than we were told would happen, to
providers who cover Medicare bene-
ficiaries, people who provide critical
home health services, people who pro-
vide critical nursing home coverage;
our hospitals, our teaching hospitals,
our doctors, nurses, physical thera-
pists—all of those who provide health
care. We have seen deep, deep cuts.

We have seen rural hospitals and
urban hospitals closing. We have seen
tremendous cutbacks, more paperwork,
less funding. We have seen a crisis.
Again, this was due to policy decisions
to pull money away from Medicare, to
underfund Medicare. My concern is
that essentially Medicare has been set
up by underfunding it, and then those
who do not support Medicare saying:
See, it doesn’t work; not funding pre-
ventive care and saying: See, we don’t
fund preventive care. See, it is too bu-
reaucratic. All those things could be
fixed if there was a commitment to
Medicare, if there was a commitment
to a program that is a great American
success story.

Let me just say in conclusion—I see
colleagues on the Senate floor I know
wish to speak—I think it is important
in this debate that we be very honest
with the American people about what
the real debate is. It is not that Medi-
care has failed. It is not that Medicare
cannot be improved upon and modern-
ized. The debate is a philosophical one,
an ideological one. There is a dif-
ference in view where those now in the
majority believed, before Medicare, and
believe now, that we are better off with
a private for-profit insurance company
model.

I am also deeply concerned when I
continue to hear that somehow we can-
not afford to continue with Medicare
anymore because of the demographics.
I have two points about that. I said
this before, but the evidence is over-
whelming. Medicare’s administrative
costs are less, and they are growing at
a slower rate. Its costs are less right
now than those of managed care HMOs.
Every independent study shows there is
no evidence that when you bring in a
private for-profit insurance company
that needs to make a profit because
they are in the private sector, the for-
profit side of the world, that somehow
that brings more money for health
care—when they have to take a piece of
that for administrative costs and for
profit, and so on. In fact, it is just the
opposite. The majority of health care
in this country, the majority of hos-
pitals, the majority of home health
agencies and nursing homes are non-
profit so that every dollar goes into
health care because health care is not
an option. It is a critical necessity for
our people. That is really the debate.

The other piece of the debate is an-
other question of values and priorities.
We continue to see trillions of dollars
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being given in tax cuts as a priority to
a privileged few in this country, in-
stead of focusing on shoring up and
modernizing health care with a real,
comprehensive prescription drug ben-
efit, and instead of investing in edu-
cation and innovation in our country
to grow the economy through greater
productivity. These are conscious
choices. The fact that this is not a very
good benefit and the fact we are lim-
ited in scope is a conscious choice by
this body, by this Congress, and by this
President, which says Medicare and
health care is not as important as an-
other round, and what will be coming,
another round and another round of tax
cuts for the privileged few of this coun-
try.

I will just say in conclusion that as
we speak I believe we need to talk
about the fact that these are conscious
choices being made. I for one believe
all the evidence shows we can strength-
en and modernize and update Medicare
in a way that our seniors want, need,
and deserve.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mrs. DOLE. Mr. President, I rise in
favor of a Medicare prescription drug
benefit. We live in different times now.
Thirty-eight years ago when the Medi-
care Program was created, most people
were treated in hospitals. Many ill-
nesses were untreatable, and the aver-
age lifespan was shorter than it is
today. But we have made great strides
since then. Today people are living
longer, better, and healthier lives. My
own mother turned 102 years old last
month—something perhaps she never
even imagined. But new medical tech-
nologies and advanced drugs have made
it possible for many of our elderly to
live productive lives for many years.

Unfortunately, the high cost of these
life-sustaining medications is pre-
venting many of our seniors from reap-
ing the benefits of these advancements.

The elderly in my State of North
Carolina have been hit particularly
hard. The State’s Division of Aging es-
timates that one-half of North Caro-
lina’s residents aged 65 and older have
no prescription drug coverage.

As I traveled our 100 counties, I have
heard their stories. They are cutting
their pills in half to make them last
longer—a dangerous practice that can
lead to unanticipated drug reactions.
They are sacrificing groceries so they
have money to buy the drugs they
need. Even worse, far too many of them
are simply going without needed drugs.

Many of North Carolina’s seniors
have even been forced to go back into
the workplace from retirement—often
with an ailing condition—just to earn
some income because of prescription
drugs.

I talked last night to a woman in
Clayton, NC named Kathy Roberts. She
retired after 13 years of working at
Wal-Mart with dreams of spending
time with her grandchildren, but a
heart condition ran up medical costs.
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Kathy had soon lost $29,000 in savings.
She recently returned to her job at
Wal-Mart for the extra money. But be-
cause she is only working part time in
order to keep her $700 a month Social
Security check, she is ineligible for the
health insurance benefits Wal-Mart
gives to its full-time employees. Her
prescription drugs cost $170 each
month.

In Mecklenburg County, officials re-
cently completed a report on the status
of seniors there. The study found that
45 percent of older adults said the high
cost of prescription drugs made them
decide not to take a medicine as fre-
quently as prescribed. Forty percent
had not purchased a prescription be-
cause of costs, and more than 15 per-
cent said they put off paying for food,
rent, or utilities to buy medicine.

This is simply not right. Our elderly
deserve better treatment. This Govern-
ment made a promise to our seniors
when the Medicare program was cre-
ated, and we should keep our promise.

This year we have our best chance
yvet to get a prescription drug benefit
signed into law. It is an opportunity
that should not be allowed to slip
away.

I have been reviewing the prescrip-
tion drug plan passed by the Finance
Committee as well as proposals put
forth by other Senators. The Finance
Committee legislation commits $400
billion over the next 10 years for a ben-
efit. It is a voluntary program, some-
thing I have long advocated. But I have
concerns. While the legislation adds a
drug benefit to Medicare, it does not
make sufficient changes to strengthen
and improve an outdated program.
None of us want to add a benefit that is
simply going to send Medicare’s bills
through the roof as soon as the baby
boomers retire.

Just 3 months ago, Government
trustees reported Medicare was 4 years
closer to insolvency than expected. It
is projected to start paying out more
money than it brings in in the year
2013. With Medicare so close to the
brink of insolvency, shouldn’t we look
more closely at ways to improve this
aging program?

This bill provides a prescription drug
initiative—an enormous change. But in
terms of improving and strengthening
Medicare, it simply does not go far
enough.

For instance, the bill does not do
enough to eliminate the mountains of
paperwork and red tape that discour-
age doctors from participating in Medi-
care—100,000 pages of regulations, ac-
cording to the Mayo Clinic. Where is
the regulatory reform Medicare so des-
perately needs?

There is also a need to provide for
more disclosure among our pharmacy
benefit managers and plans. The Sen-
ate should consider amendments such
as that offered by Senators ENZI and
REED which promote greater trans-
parency and require plans to disclose
how much of the rebates from drug
manufacturers are being passed on to
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consumers. We must seek to provide a
prescription drug benefit that main-
tains fiscal responsibility, too.

There are also concerns that this
drug benefit will cause private insurers
to drop coverage. The Congressional
Budget Office estimates that 37 percent
of employers would be inclined to ter-
minate prescription drug coverage for
retirees. This would shift those retirees
into the Government-sponsored system
and further drive up costs of the pro-
gram. Our Nation cannot afford that.
The budget is already being stretched
because of national security concerns.

The Senate must ensure this program
stays within the cap of $400 billion over
10 years we agreed to in the budget res-
olution.

I intend to spend the next several
days listening to the debate and fur-
ther examining proposals. I hope we
can find ways to address these issues so
we can pass a benefit for our seniors
this year without creating a system
that will balloon into a tremendous
burden for future generations.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. Mr. President, I call for
regular order.

The PRESIDING OFFICER. The Sen-
ator’s amendment is the regular order.

Mr. ENZI. Thank you, Mr. President.

AMENDMENT NO. 932, AS MODIFIED

Mr. ENZI. I send a modification to
my amendment to the desk.

The PRESIDING OFFICER. The Sen-
ator has that right. The amendment is
so modified.

The amendment (No. 932), as modi-
fied, is as follows:

(Purpose: To improve disclosure require-
ments and increase beneficiary choices)

On page 57, between lines 21 and 22, insert
the following:

‘“(3) DISCLOSURE.—The eligible entity offer-
ing a Medicare Prescription Drug plan and
the MedicareAdvantage organization offer-
ing a MedicareAdvantage plan shall disclose
to the Administrator (in a manner specified
by the Administrator) the extent to which
discounts, direct or indirect subsidies, re-
bates, or other price concessions or direct or
indirect remunerations made available to
the entity or organization by a manufacturer
are passed through to enrollees through
pharmacies and other dispensers or other-
wise. The provisions of section 1927(b)(3)(D)
shall apply to information disclosed to the
Administrator under this paragraph in the
same manner as such provisions apply to in-
formation disclosed under such section.

‘‘(4) AUDITS AND REPORTS.—To protect
against fraud and abuse and to ensure proper
disclosures and accounting under this part,
in addition to any protections against fraud
and abuse provided under section 1860D-
7(f)(1), the Administrator may periodically
audit the financial statements and records of
an eligible entity offering a Medicare Pre-
scription Drug plan and a
MedicareAdvantage organization offering a
MedicareAdvantage plan.

On page 37, between lines 20 and 21, insert
the following:

‘(C) LEVEL PLAYING FIELD.—An eligible en-
tity offering a Medicare Prescription Drug
plan shall permit enrollees to receive bene-
fits (which may include a 90-day supply of
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drugs or biologicals) through a community
pharmacy, rather than through mail order,
and may permit a differential amount to be
paid by such enrollees.

Mr. ENZI. Thank you, Mr. President.

I thank the Senator from North
Carolina for her comments about the
amendment and appreciate her sup-
port. I am going to try to convince ev-
erybody else that support is also war-
ranted.

I have offered a modified version of
amendment 932 to the original one yes-
terday on behalf of myself and my dis-
tinguished colleague from Rhode Is-
land, Senator REED. Senators PRYOR,
COCHRAN, and CHAMBLISS also join us
on offering this modified amendment. I
welcome their cosponsorship and sup-
port.

These modifications ensure the
amendment will not add to the cost of
this Medicare bill, which is a concern I
share with Chairman GRASSLEY and a
great many of my colleagues.

I thank the Senator from Iowa for his
willingness to work with me to address
the concerns of our seniors and phar-
macists.

The heart of this amendment re-
mains the provisions that would ensure
fair prices for consumers and fair treat-
ment for local pharmacists under a new
Medicare prescription drug benefit.

To ensure reasonable drug prices for
seniors, the amendment would hold
Medicare drug plans and Medicare Ad-
vantage organizations accountable for
passing on to their consumers a fair
portion of the rebates, discounts, and
other incentives the plans may receive
from drug manufacturers and other
sources.

The amendment would require disclo-
sure of these incentives to the Federal
Government. It would also clarify that
the Government may audit the records
of these plans and organizations to en-
sure compliance with this disclosure
requirement. The amendment would
not, however, make these disclosures
part of the public record. This is cer-
tainly not our intent. The amendment
simply ensures that our corporate part-
ners are held accountable for sharing
with our seniors the savings they gen-
erate.

To ensure fair treatment for the
pharmacists in our communities, the
amendment we are offering would pro-
hibit Medicare drug plans from imple-
menting restrictions that would steer
consumers to only mail-order phar-
macies. It would require Medicare drug
plans to allow local community phar-
macists to fill long-term prescrip-
tions—long-term  prescriptions; not
just 30-day ones but 90 days as well—
and offer other services they are
equipped and licensed to provide.

Seniors trust their local pharmacist,
and they should be allowed to keep
that relationship in place under this
bill. This drug benefit should not force
them to choose a mail-order house
when a pharmacist who could provide
the same or better service is right
down the street, and they are used to
dealing with them.
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This amendment would permit a
Medicare drug plan or Medicare Advan-
tage organization to charge a different
cost for a mail-order prescription
versus a prescription filled by a com-
munity pharmacist. This happens
today in many health plans. As an ex-
ample, one health plan for Federal em-
ployees charges a $10 copay for a 30-day
prescription filled at a local pharmacy
but charges a $20 copay for a 90-day
prescription filled through a mail
order. That is a $10 savings. This would
allow the local pharmacist to offer the
90-day prescription so the consumer
could take advantage of the same re-
duction in copay.

Under this amendment, Medicare
drug plans could still charge different
copays, but the plans could not pro-
hibit a local pharmacy from filling 90-
day prescriptions.

I know some of my colleagues are
concerned that seniors may get con-
fused. Actually, if they can get through
the rest of the bill without being con-
fused, they will not be confused by
this. But some people are concerned
that may happen or that they may pay
more than they should for their drugs.
In response, I would say the Finance
Committee’s bill clearly states that
seniors cannot be charged more than
the negotiated price of a covered drug.

The bill is also very direct in its ex-
pectations of Medicare drug plans. The
bill would require plans to provide
clear information about copayments
and deductibles. This information
would have to include details on the
differences in cost between mail-order
and retail prescriptions.

I think seniors and their families are
very smart about drug costs, and they
will take factors, such as different
copays, into account when they make a
health care decision.

I am sure Medicare drug plans will
encourage seniors to use mail order,
just as health plans encourage us to
use mail order. What this amendment
would do is give seniors the option—
the option—to use their local phar-
macists.

The bill already requires health plans
to give seniors accurate information on
the costs of their options. From that
point, I think we should trust seniors
and their families to make the deci-
sions that are best for them, without
arbitrary limitations on services that
steer seniors in one direction or the
other.

Again, 1 thank Senators REED,
PRYOR, COCHRAN, and CHAMBLISS for
joining me in offering this modified
amendment. The sponsors of this bill
appreciate the role local pharmacists
play in helping all Americans manage
their medications, especially the elder-
ly and the sick, who need the most ad-
vice.

As I mentioned yesterday, Senator
REED and I worked last week to pass a
bill to address the pharmacist shortage
through the Committee on Health,
Education, Labor and Pensions. We
agreed to work together on that bill to
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ensure our aging population has access
to the knowledge of pharmacists on
how to use a new Medicare drug benefit
appropriately and safely.

As highly educated professionals, our
pharmacists know how important drug
therapy 1is in helping seniors live
longer and better lives, and they want
to support this bill. In fact, many phar-
macies and pharmacists are sup-
porting, and will support, the bill, in
part because of this amendment.

The National Association of Chain
Drug Stores and the Food Marketing
Institute support this amendment. I
ask unanimous consent to have letters
of support printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

FoOD MARKETING INSTITUTE,
Washington, DC, June 11, 2003.
Hon. CHARLES GRASSLEY,
Chairman, Senate Finance Committee,
Washington, DC.

DEAR CHAIRMAN GRASSLEY: The Food Mar-
keting Institute (FMI), on behalf of our su-
permarket members who operate more than
12,000 in-store pharmacy departments
throughout the United States, wishes to ex-
press our industry’s strong support for legis-
lation that you are developing along with
Senator Baucus and other members of the
Finance Committee that will reform the
Medicare program and provide our nation’s
seniors with a meaningful outpatient drug
benefit.

This bi-partisan initiative embraces a
number of very important principles that
will promote greater competition in the
marketplace and provide more choices for
seniors in the delivery of medications
through alliances with retail pharmacies,
pharmaceutical manufacturers and other en-
tities. Moreover, it is our understanding that
the bi-partisan legislation includes provi-
sions that will generate information so that
seniors can make informed decisions in
terms of selecting a plan that best meets
their individual needs for medications.

FMI is further encouraged that the legisla-
tion seeks to ensure that seniors have con-
venient access to prescription drugs through
pharmacy networks and that pharmacies are
not placed at risk under this new benefit.
Additionally, our industry is hopeful that
the bi-partisan bill will clarify that retail
pharmacy will be permitted to offer Medi-
care beneficiaries the option to receive long-
term 90-day prescriptions which means sen-
iors will have both convenience and the op-
portunity to consult with their pharmacist
about taking their medications safely and ef-
fectively.

In closing, FMI wishes to commend you on
your leadership regarding Medicare reform,
and we look forward to working with you
throughout the legislative process as Con-
gress moves toward providing seniors with
outpatient drug coverage.

Sincerely,
JOHN J. MOTLEY III,
Senior Vice President,
Government and Public Affairs.
AHOLD USA, INC.,
Chantilly, VA, June 13, 2003.
Hon. CHARLES GRASSLEY,
Chairman, Senate Finance Committee,
Senate Hart Office Building, Washington, DC.

DEAR CHAIRMAN GRASSLEY: Ahold USA,
which operates retail food stores and over 800
pharmacies along the Eastern seaboard
under the names of BI-LO, Bruno’s, Giant of
Carlisle, Giant of Maryland, Stop & Shop and
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Tops, wishes to express our strong support
for legislation that you are developing, along
with Senator Baucus and other members of
the Finance Committee, that will reform the
Medicare program and provide our nation’s
seniors with a meaningful outpatient drug
benefit.

The bi-partisan initiative embraces a num-
ber of very important principles that will
promote greater competition in the market-
place and provide more choices for seniors in
the delivery of medications through alli-
ances with retail pharmacies, pharma-
ceutical manufacturers, and other entities.
It is our understanding that the bi-partisan
legislation includes provisions that will gen-
erate information so that seniors can make
informed decisions in terms of selecting a
plan that best meets their individual needs
for medications.

As a retailer in the marketplace, we are
further encouraged that the legislation seeks
to ensure that seniors have convenient ac-
cess to prescription drugs through pharmacy
networks and that pharmacies are not placed
at risk under this new benefit. We are also
hopeful that the bi-partisan bill will clarify
that retail pharmacies will be permitted to
offer Medicare beneficiaries the option to re-
ceive long-term, 90-day prescriptions which
means seniors will have both convenience
and the opportunity to consult with their
pharmacist in a timely manner about taking
their medications safely and effectively.

Ahold USA wishes to commend you on
your leadership regarding Medicare reform.
We look forward to working with you
throughout the legislative process as Con-
gress moves toward providing seniors with
outpatient drug coverage.

Sincerely,
BARRY F. SCHER,

Vice President, Public
Affairs/Communica-
tions.

JOHN J. FEGAN,

Vice President, Phar-

macies.
WINN DIXIE,
Jacksonville, FL, June 11, 2003.
Hon. CHARLES E. GRASSLEY,
U.S. Senate, Senate Finance Committee, Chair-
man, Washington, DC.

DEAR MR. CHAIRMAN: Winn-Dixie Stores,
Inc., operates more than 680 in-store phar-
macies throughout the Sunbelt. We are writ-
ing to express our support for legislation
that you are developing along with Senator
Baucus and the Finance Committee Members
to reform Medicare and the development of
an outpatient drug benefit for our nation’s
seniors.

The bill, which has bi-partisan support,
will promote competition and provide sen-
iors with more choices of delivery of their
prescription medication. Additionally, sen-
iors will be more informed in terms of select-
ing a plan that will work best for their par-
ticular needs.

Other positive points of significance in-
clude:

Risk is eliminated for pharmacies under
the new benefit.

Convenient access for seniors through
pharmacy networks.

Clarification of retail pharmacy providing
90-day supplies of prescription needs.

Continued of retail pharmacy providing 90-
day supplies of prescription needs.

Continued pharmacist’s consultation with
seniors ensuring medication safety and effec-
tiveness.

In closing, Winn-Dixie salutes your hard
work on this most important issue and we
look forward to working with you as this
most important issue continues to develop.

Sincerely,
RANDY HUTTON,
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Vice President, Direc-
tor of Government
Relations.
THE KROGER CoO.,
Cincinnati, OH, June 17, 2003.
Hon. CHARLES E. GRASSLEY,
Chairman, Senate Finance Committee, Dirksen
Senate Office Building, Washington, DC.

DEAR CHAIRMAN GRASSLEY: The Kroger Co.,
appreciates your leadership and the efforts of
Senator Baucus in developing with your col-
leagues in the U.S. Senate legislation that
will reform the Medicare program.

Kroger is the nation’s 7th largest phar-
macy provider. We support the Medicare re-
form legislation because we believe it im-
proves Medicare in several important ways.

First, we believe having a range of entities
that can offer a pharmacy benefit or drug
discount card will benefit seniors and all tax-
payers.

Second, it is our understanding the legisla-
tion ensures that senior will have access to
nonconfidential, summary information gath-
ered from plan sponsors. We believe this
transparency will facilitate informed con-
sumer choice.

Seniors also will benefit from the option of
having their 90-day, long-term prescriptions
filled by their neighborhood pharmacy. The
value-added services pharmacists provide are
important to the health and well being of
our seniors.

And finally, we appreciate the clarification
we understand the legislation contains that
pharmacists should not be held responsible
for risks they do not manage or control.

Again, we appreciate your leadership and
look forward to working with you and the
Senate Finance Committee.

Sincerely,
JOSEPH A. PIOHLER,
Chairman of the
Board and Chief Ex-
ecutive Officer.

Mr. ENZI. Mr. President, by ensuring
fair prices for seniors and fair treat-
ment for pharmacists, we will ensure
this new Medicare drug benefit does
right by seniors and values the trusted
relationship that pharmacists and
their senior patients share.

This is just a small step to helping
community pharmacists. I would like
to do more, but we are matching that
constraint with the requirement that
there can be no amendment that adds
dollars to the cost of this bill. So we
are staying in that constraint but still
giving that option for the local phar-
macists.

I ask my colleagues to support this
amendment, as modified, and I am
gratified by all the people who are
doing that.

AMENDMENT NO. 944 TO AMENDMENT NO. 932, AS
MODIFIED

Mr. President, I offer, on behalf of
Senator CANTWELL, a second-degree
amendment to my amendment and
send the amendment to the desk.

I thank Senator CANTWELL, who has
worked with Senator REED and myself
on coming up with this amendment,
which also does not add a single dollar
of additional cost to the pharmacy bill
but does provide some clarification on
how any audits would be done on
records to make sure that rebates and
refunds are going to the proper place.

The PRESIDING OFFICER. Without
objection, the amendment will be re-
ported.
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The legislative clerk read as follows:

The Senator from Wyoming [Mr. ENzI] for
Ms. CANTWELL, proposes an amendment num-
bered 944 to amendment No. 932.

Mr. REID. Mr. President, I ask unan-
imous consent reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To prohibit an eligible entity of-

fering a Medicare Prescription Drug plan, a

MedicareAdvantage Organization offering

a MedicareAdvantage plan, and other

health plans from contracting with a phar-

macy benefit manager (PBM) unless the

PBM satisfies certain requirements)

On page 2 of Amendment No. 932 between
lines 18 and 19 strike ‘‘.”” and insert the fol-
lowing: ‘“‘with the auditor of the Administra-
tor’s choice.”

Mr. ENZI. 1 thank the Chair and
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, before the
Senator from West Virginia takes the
floor, I say to my friend from Wyo-
ming, shouldn’t we accept this second-
degree amendment now?

Mr. ENZI. Mr. President, I am sure it
has been cleared on both sides, and I
would be more than happy to do that at
this time.

The PRESIDING OFFICER. If there
is no further debate on amendment No.
944, without objection, the amendment
is agreed to.

The amendment (No. 944) was agreed
to.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

AMENDMENT NO. 932, AS MODIFIED

Mr. ROCKEFELLER. Mr. President, I
would like to speak briefly on the un-
derlying amendment.

We are here to consider legislation
that is going to create a much needed
prescription drug benefit. We have been
here to consider that matter for some
years now. We have 41 million seniors
and disabled people in this country who
require and need that benefit. So it is
a momentous time. It is also a moment
of opportunity, which we will either
grab or not grab, where we can craft a
prescription drug benefit that provides
the coverage seniors desperately need,
coverage that is both affordable and re-
liable for all seniors.

I intend to offer amendments—not
now, but later—that will improve the
proposed coverage and delivery system
for the Medicare prescription drug ben-
efit so that this bill will better meet
the real needs of our senior citizens.

In 1965, this Nation recognized that
health care costs were the primary rea-
son that one-third of our Nation’s sen-
iors lived in absolute poverty. With the
establishment of a universal health
care benefit for seniors, financed
through both individual payroll tax
contributions and the General Treas-
ury—the Medicare program—we lifted
most American seniors out of poverty.

That is something to be profoundly
proud of, but it is the work of our pred-
ecessors. And now there is work for us
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to do. Medicare is one of America’s
great achievements, but it has long
needed to include a prescription drug
benefit. At the time Medicare was en-
acted, prescription drugs were not a
popular form of treatment. Now they
are a critical part of health care.

A Medicare prescription drug benefit
is something I have heard seniors tell
me they want and need almost every
time I have ever run into them or have
had meetings with them in my State.
And I daresay the Presiding Officer has
had the same situation in his State of
Kentucky.

I have worked on this for nearly 2
decades as a Senator, and we are per-
haps at the point—or perhaps we are
not. I don’t know. I hope so.

Fifteen years ago, Congress acted to
provide a catastrophic drug benefit
under Medicare. The fact of the matter
is, it was a very good bill. I led the
fight on this floor three times to defeat
repeal by the House because it was a
very good benefit. There has never been
anything that approached that in
terms of catastrophic drug benefits
since that time.

However, seniors did not understand
the bill because we did not do a good
job of putting it out to them, and we
passed it perhaps too quickly. So the
catastrophic benefit was rejected by
the very people that it was intended to
help through the votes of their elected
representatives.

We should not repeat that experi-
ence. We should do our very best as the
legislative process moves forward to
offer a benefit that will be widely wel-
comed by Medicare beneficiaries and
by their families. This will be a very
hard thing to do, working with only
$400 billion, as that is not the full cost
of what we need. But that is what we
have. We are operating, therefore,
under a very tough budget constraint. I
understand and accept that. But I
think we should keep in mind that if
we can achieve more than 50 votes for
a Medicare prescription drug benefit,
we might be able to achieve more than
60 votes to pay for a strengthened drug
benefit. We shall see whether the Sen-
ate is able to successfully amend this
proposal over the next several days,
weeks, whatever the situation will be.

For my part, I remain committed to
fight to improve the Medicare prescrip-
tion drug benefit that is before us be-
cause I know the need is tremendous.
The average total gross income for the
average Medicare beneficiary in West
Virginia is about $10,800. My guess is
for the State of Kentucky, it is not a
great deal more. It probably is some-
what over that, but $10,800 in West Vir-
ginia. If they have various kinds of in-
ternal problems, they may be paying
$3-, $4-, $5,000. That doesn’t give them
very much to live on.

When I talk about this, I think about
senior citizens in Mingo and Raleigh
Counties in West Virginia; Charleston
and Weirton, in Martinsburg and Par-
kersburg. They want and expect a pre-
scription drug benefit that will meet
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their needs, and they have that right. I
would like to believe that 2003 could be
another landmark date in the passage
of Medicare legislation that will im-
prove the basic health of more than 40
million Americans. But even as I say
that, I need to acknowledge that there
are a few things in this bill that are
very troubling to me and which may
well make the difference between a
welcome and sustained Medicare drug
benefit and a long road of complaints
and criticisms from the very people we
are, in fact, trying to help.

Let me take a minute to talk about
a couple of them. There is a substantial
gap in coverage under this bill. That
gap is about $1,300. Under the bill,
there will still be times when seniors
are paying a premium and receiving no
benefits whatsoever. We should elimi-
nate that coverage gap.

I fundamentally disagree with the
notion that we should pay private in-
surers more than traditional fee-for-
service Medicare to deliver a drug ben-
efit. Either they are more efficient or
they are not. If they have marketing
costs, well, then that has to be factored
in, but there is no reason to pay pri-
vate insurers more than other pro-
viders.

All Medicare beneficiaries should get
the same benefit. They should pay the
same premium, just as they do under
Part A or Part B. There should not be
different benefits or premiums for
Medicare beneficiaries just because
they happen to live in West Virginia or
Montana or, on the other hand, in New
York or California.

Seniors who don’t have access to a
private insurer or choose to stay in
traditional Medicare should be able to
still receive additional benefits such as
a catastrophic limit on their medical
expenses. We should do our best to
make sure that employers do not drop
coverage because there is not a suffi-
cient incentive for them to continue
providing this coverage to their retir-
ees. That should not be an excuse. We
could fix this by allowing employer
contributions to count toward the out-
of-pocket costs seniors currently are
paying.

In addition, I have serious concerns
about the fallback in the proposal. It
is, in my judgment, unstable. Under
this proposal, if there are not at least
two quality bids for plans to serve a re-
gion, as we all know by now, the fall-
back moves into place for 1 year. The
next year, a new bidding process be-
gins. And if two plans show up, the fall-
back disappears. This means seniors,
especially seniors in rural areas where
PPOs and private plans are not likely
to come or perhaps have not ever been,
may end up bouncing between a fall
back, then a private plan the next
yvear, and then back to a fallback. All
the while seniors will be forced to
change doctors and pharmacists. Their
cost sharing will be changed, and there
will be other changes. This will be of
profound concern to them, confusing to
them. I think it is a frightening sce-
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nario which takes me back to the cata-
strophic bill to which I referred a few
moments ago. I don’t think that kind
of coverage represents a stable, gen-
uine, or guaranteed fallback for sen-
iors.

Finally, there have been a number of
Members on the floor of the Senate re-
ferring to this as a universal drug ben-
efit. We should all be very clear this is
not a universal drug benefit. In fact,
this legislation specifically excludes
some Medicare beneficiaries from en-
rolling in the Medicare drug benefit.
Those Medicare beneficiaries who are
low income, 74 percent of poverty or
below, and therefore, qualify to receive
a drug benefit under Medicaid, are ex-
cluded from enrolling in the Medicare
benefit. This is the first time in the
history of the program that we would
prohibit some Medicare beneficiaries
from receiving a Medicare benefit.

Not only is it unfair to exclude the
poorest seniors from part of the Medi-
care Program, it gives them a bad deal.
Prescription drugs are an optional ben-
efit under Medicaid. States can and are
limiting the number of prescriptions.
Some States only cover three drugs or
charge any copayments that they
choose to or that they have to. Since
1965, Medicare has provided a universal
benefit to all of its beneficiaries. That
has been its magnificent social con-
tract. It is the promise that society
made to our seniors: If you work and
make your payroll contributions, then
you get Medicare, regardless of where
you live, how old you are, or what your
income might be.

This legislation—for the very first
time in the history of the program—
would prohibit some Medicare bene-
ficiaries from receiving a Medicare
benefit. We should provide all seniors
with a dependable Medicare guarantee
of prescription drug coverage. That is
what seniors expect when we tell them
we are giving them a Medicare drug
benefit. And we should make sure that
they have a drug plan they can always
count on, even if some believe private
plans are the future of the program.

I have a word on the pending Daschle
amendment. The current Senate plan
offers no protection against varying
premiums. The estimate that is given,
$35 as an average premium, is precisely
that. It is an estimate. The proposed
legislation gives PPOs broad discretion
in assigning premiums. Senator
DASCHLE’s amendment will limit vari-
ations in the amount the beneficiaries
have to pay to only 10 percent above
the national average, no matter where
they live. So it does not limit the
amounts plans could charge as a whole;
i.e., the total premium. It would also
not prevent lower premiums.

Stable premiums limit seniors’ cost
of liability and complement the provi-
sions of the fallback plan. Stable pre-
miums increase the safety net for sen-
iors in geographic regions where pri-
vate insurers are less likely to offer af-
fordable coverage. This amendment is
especially important for seniors who
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live in rural areas because it is in rural
areas where private insurers are more
likely to charge higher premiums to
offset the increased costs associated
with benefit deliveries.

Stable premiums do not inhibit com-
petition. Instead they increase the
safety net for seniors. Beneficiaries in
rural areas, such as West Virginia, are
often older and sicker. Competition
among private insurance plans in these
areas is likely to be less under any cir-
cumstances. Seniors’ ability to plan for
prescription drug expenditures within
their limited budgets hinges upon a
great degree of certainty. That is what
seniors depend on. Their ability to
have this assurance should not be de-
cided by private HMOs, who respond to
market forces and attempt to correct
deficiencies by varying and fluctuating
premiums. Seniors should not have to
wait and see what private insurance
companies are going to charge them
from year to year.

I support Senator DASCHLE’S amend-
ment. He is working to pass a Medicare
package—as we all are—that works for
all Medicare beneficiaries no matter
where they live.

I yield the floor.

The PRESIDING OFFICER (Mr. TAL-
ENT). The Senator from Nebraska is
recognized.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I appreciate the opportunity
today to speak regarding the Daschle
amendment. First, I want to commend
my colleagues from Iowa and New Mex-
ico, Senator GRASSLEY and Senator
BAucus, for doing truly an outstanding
job with putting together a package of
legislation to deal with the challenges
we have all met and continue to sort
out relating to prescription drug cov-
erage for seniors. I commend them for
an outstanding effort.

In the midst of that commendation, I
think—and others would admit—that
the pending legislation can be im-
proved. I have yet to see a piece of leg-
islation that could not have some
amendment that at least some people
would think would be an improvement.

In this particular situation, I think
the area that we could improve is in
making sure the rate differentials
among the States is not extraordinary.
Therefore, the Daschle amendment sets
a 10 percent variation of the national
average, so that a State would not
have a rate that would be 10 percent
above what that national average is.
What this provides is protection that
the rate differential between States
such as New York and Nebraska are
not going to vary more than 10 percent.

We all recognize if insurance is a
focus to provide protection and sta-
bilize across a broad base of individ-
uals, to spread the costs and risks over
that entire group of individuals, you
will then have a rate that would be
based on that spreading of the risk.
This particular situation seeks to do
that, but the spread of the risk seems
to be more directed on a statewide
basis, therefore giving the opportunity
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for a wide variation of rates between
two States on a nationwide basis.

I think this amendment will correct
that and will assure that people living
in whatever State they may reside are
not going to be paying a substantially
higher rate than other individuals.

The proposed prescription drug plan
promises an average premium of about
$35 a month. But we cannot be sure
that is a guarantee because just in the
case of Medicare, managed care,
Medicare+Choice, there is no set pre-
mium under the new prescription drug
proposal. So all premiums will vary na-
tionwide. Experience suggests that pre-
miums could significantly—as they do
with premiums for Medicare HMO
plans—vary from $99 a month in Con-
necticut to $16 a month in Florida. Flo-
ridians might enjoy that, but residents
of Connecticut might ask a question as
to why we cannot have a balanced rate
nationwide with variations of a much
smaller amount.

Spreading the risk is what insurance
is all about. I think spreading the risk
in this case involves spreading the
costs as well. I think I speak for many
of my colleagues when I say we want to
have a prescription drug benefit that is
well balanced, meets the needs of those
who are the neediest and the sickest,
but provides a fair amount of coverage
for all American seniors who qualify. It
is my duty to make sure that what we
provide, whether for Nebraskans or
Floridians, is truly a spread of the risk
and cost. We need to ensure that the
premiums are priced both fairly and eq-
uitably and that geographic concerns
don’t price seniors out of the market
for coverage in any location. That is
what I think we must find as the focus
as we move forward.

So, again, I commend my colleagues
for putting together an outstanding
package of benefits given the very dif-
ficult task of making the ends meet
with $400 billion, but with needs that
could exceed that several times over,
putting together a package that I
think truly represents what will take
care of the prescription drug needs of
our seniors. At the same time, we want
to make sure the protection is also
there against a wide disparity of rates
from State to State. So I speak today
on behalf of the Daschle amendment. I
hope the people within this body will
look at that and think about that in
terms of their own States—not as to
whether their State will get a better
deal than others but where we all have
an opportunity for an excellent deal
and that the variations will be minimal
at best.

I thank the Chair and I yield the
floor.

The PRESIDING OFFICER. Who
seeks recognition?

The Senator from North Dakota is
recognized.

Mr. DORGAN. Mr. President, I note
that the managers are not on the Sen-
ate floor at this moment. I had visited
with Senator REID before the Demo-
cratic Policy Committee luncheon, and
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he indicated the floor would be open for
an amendment. I have an amendment I
wanted to offer. It deals with re-
importation. I am ready to offer that.
The amendment is written, and I have
been told that they are looking for
amendments. This is ready to go. If we
are not able to offer it now, the ques-
tion I ask is when are we able to offer
it?

Can we sequence it so I may have an
understanding as to when I may offer it
this afternoon?

The issue of reimportation is one
that relates to this legislation because
it relates to the issue of the cost of pre-
scription drugs. I will want to offer
this on behalf of myself and Senators
STABENOW, JEFFORDS, SNOWE, JOHNSON,
LEVIN, and BOXER. I don’t want to tie
up the Senate for any great length of
time. I think this is important, and I
would like to speak on it. I expect a
number of colleagues would like to
speak on this amendment as well. It
makes sense to me to have it consid-
ered, and then I will make a presen-
tation, and then it can be set aside so
others can make presentations.

I understand we have three addi-
tional amendments that are now pend-
ing and on which we will likely have a
vote, perhaps midafternoon. I don’t
know exactly the whereabouts of the
committee chairman or ranking mem-
ber. They are not on the floor. I shall
not ask for unanimous consent, but I
would like to, as soon as they return,
be able to query them so I can under-
stand where I fit in this mix. As I indi-
cated yesterday and today, I have con-
tinued to hear that they want amend-
ments offered, and they want to move
through these issues as quickly as pos-
sible. I am ready. Several of my col-
leagues would like to speak on this as
well and are ready to do so. I will wait
at this moment until the chairman and
ranking member come back. I will
make the inquiry of them as to when I
might be sequenced. I would like to be
recognized to offer this amendment
this afternoon—the earlier the better.

At the moment, I will relinquish the
floor. I am tempted to ask unanimous
consent, but I shall not in recognition
that the chairman and ranking mem-
ber will want to find some order. I will
relinquish the floor with the expecta-
tion of being able to query them on the
floor when they return.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. HARKIN. Mr. President, to fol-
low the remarks of my colleague from
North Dakota, I, too, have an amend-
ment I would like to lay down. It is a
very short amendment. It would not re-
quire a great deal of debate and discus-
sion. I hope it would have widespread
support. It has to do with mammog-
raphy screening under Medicare, and
the fact that we have a dual system
now for that screening. They are reim-
bursed at a certain rate.

For diagnostic mammographies, they
are reduced to a lower rate. What we
find is when a woman who is Medicare



June 19, 2003

eligible who gets screened for breast
cancer and, under the screening mam-
mography, there are some indications
possibly that she might have breast
cancer, she now needs to get a diag-
nostic screening. The waiting time is
up to 6 months because the rates are so
low for the reimbursement for diag-
nostic screening of mammeographies.

What we have done is put women in
this very terrible position. They get
screened and there is some indication
they might have breast cancer, and yet
they then cannot get the diagnostic
screening they need.

What my amendment would do, basi-
cally, is increase the technical portion
of diagnostic mammograms performed
in hospital-based facilities by removing
this procedure from the ambulatory
payment categories and placing it in
the Medicare fee schedule. The Medi-
care fee schedule reimburses at a high-
er rate than the ambulatory payment
categories. The change would result in
roughly a 13-percent increase for uni-
lateral diagnostic mammograms and
roughly a 39-percent increase for bilat-
eral diagnostic mammograms.

As I have said, under these two re-
payment categories, screening
mammographies are already in the
Medicare fee schedule, but the diag-
nostic mammograms are still in the
ambulatory payment category. This
amendment would put the diagnostic
screening in the same position as the
screening.

Medicare officials estimate that
more than half of all women who are
Medicare beneficiaries receive their
breast cancer screenings in a hospital-
based facility. Unfortunately, due to
the low Medicare reimbursement rates
for the diagnostic screening, over 700
hospital-based mammography facilities
have closed in the last 2 years simply
because the reimbursement rates are so
low. As a result, waiting times for hos-
pital-based mammograms covered by
Medicare can be several months in
many parts of the country. These
delays can have significant clinical im-
plications for fighting breast cancer.

Again, what my amendment would do
is correct the problem by increasing
the reimbursement for the diagnostic
mammograms. I point out again why
this is necessary. Women receive diag-
nostic mammograms following the
screening mammograms if there is a
suspicious finding.

Imagine that you had a screening—
put yourself in a woman’s shoes—and
they said there is some suspicion there,
but because there are no local hospital-
based mammography facilities—they
have closed down—you may have to
wait weeks or months to get your diag-
nosis definitively confirmed or denied.
As these facilities close, there are
fewer places for women to get mammo-
grams.

When you consider that approxi-
mately 1 million additional women per
year become age eligible for these
mammogram screenings, it is easy to
see we have an access problem. More-
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over, because radiologists use and train
at these hospital facilities, they find it
difficult to sustain their mammog-
raphy practices, and fewer and fewer of
them are being trained.

Again, it is a very simple, straight-
forward amendment. I would like to
ask that the pending amendment be set
aside, but I am not going to do that. As
the Senator from North Dakota point-
ed out, the managers are not in the
Chamber. It seems to me we are trying
to move this process along, and we
have amendments we could offer and
have a short debate, have a vote or
have them accepted. We are standing
here not being able to move the process
along.

Mr. DORGAN. Mr. President, will the
Senator from Iowa yield for a question?

Mr. HARKIN. I will be delighted to
yield to my colleague from North Da-
kota.

Mr. DORGAN. I know what is going
to happen. When we get into mid next
week, late next week, as we try to fin-
ish this bill, there is not going to be
enough time to offer these amendments
and to debate these amendments. That
is why, it seems to me, right now it is
in our interest to lay these amend-
ments down, have the discussion on the
amendments, and then proceed.

I mention to the Senator from Iowa,
there is a second amendment I have—I
have not offered it, but I have talked to
the staff about an amendment that
sounds similar to the amendment Sen-
ator HARKIN described, and that is on
the issue of cholesterol screening.

If you have heart disease and have
cholesterol screening for that heart
disease, it is covered under Medicare.
But if you do not have heart disease
and the screening is to determine
whether you have heart disease, it is
not covered. It seems to me the best
way to promote wellness and the ap-
propriate way to deal with the reim-
bursement for these issues, especially
something such as cholesterol screen-
ing, would be to cover -cholesterol
screening, especially if the cholesterol
screening is to determine whether
someone has heart disease, not just
cover in the circumstance you know
they have heart disease. It seems to be
a similar circumstance to the situation
the Senator from Iowa was describing.

I am told the chairman and ranking
member are off the floor working on
this bill. When they come back, I hope
to inquire of them. My desire would be
to be the next Democratic amendment.
I know the Senator from Iowa wishes
to have his amendment considered. It
behooves the Senate and those man-
aging this bill to put us in line, let us
offer amendments and move them
through, so that by late next week we
are not in a circumstance where we are
told: We have to finish this bill; we do
not have to time to consider your
amendment.

I thank the Senator.

Mr. HARKIN. Mr. President, I think
the Senator has laid out exactly the
format. We know the crunch is going to
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come next week because at the end of
next week begins the July 4 recess pe-
riod. They are going to go around ask-
ing, Can you drop your amendment;
drop your amendment; we have to get
out of here.

Here we are ready to go with amend-
ments that I think are meaningful. The
Senator from North Dakota has a
meaningful amendment. The one on
cholesterol screening sounds meaning-
ful. These are important life-and-death
issues for a lot of people out there, as
mammogram screenings for women
are.

These are not amendments that are
going to require a long time to debate.
As a matter of fact, in the length of
time I have stood here, 1 probably
could have offered my amendment, had
it debated, and started a vote on it or
had it accepted. I hope we will move
along.

Mr.
quiry.

The PRESIDING OFFICER. The Sen-
ator will state his inquiry.

Mr. HARKIN. Will the Chair please
advise at least this Senator what is
pending at the desk right now? What is
the pending business before the Senate
right now?

The PRESIDING OFFICER. The
pending question is the Enzi amend-
ment, as modified and amended. There
are also two other amendments pend-
ing.

Mr. HARKIN. Further parliamentary
inquiry: There are three amendments
pending, and the one that is now before
the Senate is the Enzi amendment.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. HARKIN. The Senator assumes
then the other two amendments—I am
sorry, I forgot what they are—a unani-
mous consent agreement was entered
to set them aside to consider the Enzi
amendment.

The PRESIDING OFFICER. The Enzi
amendment was the first amendment
called up, and consent was obtained to
set the Enzi amendment aside, first for
the Bingaman amendment and then for
the Daschle amendment. Then Senator
ENzI called for the regular order, which
brought the amendment back before
the Senate.

Mr. HARKIN. The pending business is
the Enzi amendment. As I said, with
comity with respect to the fact the
managers are not here, I will not ask
unanimous consent to set the Enzi
amendment aside to offer my amend-
ment. When they come back, I hope we
can do so.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I under-
stand there are some issues as to who
is in line and how this is going to pro-
ceed. I will simply express what I hope
will occur and what I believe is the
general understanding, at least
amongst a number of Senators, and
that is that the next amendment to be
offered is a Republican amendment. We

President, parliamentary in-
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have been alternating back and forth.
The amendment that would be offered
would be the amendment sponsored by
myself, Senator SCHUMER, Senator
McCAIN, and Senator KENNEDY, which
deals with generic drugs. We would
agree to an hour of debate, no second
degree, and then a vote on that amend-
ment.

I would ask unanimous consent for
that now, but I understand there is one
Senator from the other side who may
have an issue. So we want to wait for
that.

As long as we are waiting and not
doing much, I will talk a little bit
about this amendment and then hope-
fully that will even lessen the time
that has to be dedicated to it once we
get to it.

This amendment which will be
brought forward by myself, Senator
SCHUMER, Senator MCCAIN, and Sen-
ator KENNEDY, is very important legis-
lation. It is not specifically on the
Medicare issue but it is certainly spe-
cifically on the issue of how we make
affordable drugs more available to peo-
ple in this country by making available
to people in this country drugs which
are of a generic form which therefore
cost less and are more affordable.

This has been an issue that has been
before the Senate before. It has been
debated. As a matter of fact, a bill of-
fered by Senator McCCAIN and Senator
SCHUMER passed the Senate by a rather
large vote. I did not support it at the
time. However, we have taken the issue
back. We have sat down. We have
worked very hard with all the different
people who are concerned about how we
should proceed in this very critical
area of getting drugs out to consumers
at a more reasonable price, and we
have now worked out this under-
standing with legislation which passed
out of the Health, Education, Labor
and Pension Committee, which I have
the honor to chair and Senator KEN-
NEDY is the ranking member. It passed
out of that committee unanimously.

The reason it passed out unani-
mously obviously is because after a
great deal of consideration we were
able to reach an accommodation that
works rather well in addressing this
issue.

The basic theme of this bill is really
quite simple. No. 1, we want to make
generic drugs more available to con-
sumers on a faster timeframe, which
therefore gives them lower cost drugs.
At the same time, we want to continue
to encourage innovation, especially in
our brand-name companies, which are
the ones that create the drugs to begin
with. Without their creativity and re-
search, we would not have a generic in-
dustry because there would not be any
underlying drug from which to develop
the generic. So we do not want to chill
innovation. Rather, we want to accom-
plish both goals, and to some degree
the goals pull at each other.

The third thing which I was con-
cerned with was that we not set up a
massive atmosphere of litigation, that
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we not create a minefield of litigation
through which people have to pass be-
fore they are successful in getting the
generics to the market or fight getting
the generics to the market, having a
definitive decision in both of those
areas.

This bill does that. It accomplishes
those three goals. I think it does as
well as can be expected in the context
of the different forces pulling at the
issue.

It builds upon the underlying law,
which is the Hatch-Waxman law, which
was extraordinarily good legislation
put together by Senator HATCH on our
side of the aisle and Congressman WAX-
MAN across the hallway, which basi-
cally created the first attempt at set-
tling out the issue of how generics get
to the market in a prompt way while
still maintaining innovation.

Over the years, Hatch-Waxman, as
with much legislation, was put under
the microscope of the attorneys and
the creative folks who work for various
entities involved in this issue. As a re-
sult, it developed cracks. We found
that in some instances the system was
being gamed and in some instances
simply misdirected. As a result, it wore
down over time and there were correc-
tions that needed to be made. That is
what the purpose of this bill is, to cor-
rect the problems we saw that were oc-
curring.

At the same time we moved this leg-
islation forward, the administration
was moving forward with its own ini-
tiative in this area dealing with a 30-
month stay issue, which is the tech-
nical part of this bill. They have now
put out a rule in this area. The rule is
fairly close to where we end up with
the legislation. As a practical matter,
the administration could not go as far
as they wanted. And when I am talking
of the administration, I am speaking of
the FDA, the Food and Drug Adminis-
tration. They could not go as far as
they wanted to go because they were
restricted by the fact they were work-
ing within the framework of regulatory
requirements, but because we are
working in a legislative atmosphere we
can go much further, and we have. We
have addressed not only the issue of
the 30-month stay, we have addressed
the issue of the 180-day questions
which were raised. We have addressed
the issue of listing, of how we handle
the orange book and a variety of other
issues, including patent extension, the
changing of labels, coloring of pills,
and things like that which became an
issue of whether they were actually
substantive changes or attempts sim-
ply to avoid having the generics come
to the market.

Our bill goes considerably further
than the rule the FDA has put in place.
In my opinion, it is a very substantive
improvement over the proposal which
came through this body last year, and
although it passed, it never became
law. That is why it has garnered very
bipartisan support.

I note the amendment I am going to
be offering is cosponsored. The original
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sponsors are from last year, Senators
SCHUMER and McCAIN, who designed
this bill, joined by myself and Senator
KENNEDY, the chairman and the rank-
ing members of the committee, Sen-
ator ROBERTS, Senator EDWARDS, Sen-
ator COLLINS, Senator LEAHY, Senator
JOHNSON, Senator FEINGOLD, Senator
HARKIN, and Senator KOHL. I know
other Members have a deep interest in
this bill and will probably want to co-
sponsor this amendment also.

With that being said as an introduc-
tion to the issue, hopefully we can
move to it as soon as we reach an ac-
commodation with all of those parties
who have other issues floating around.

I will yield the floor unless the Sen-
ator from Oregon has a question?

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. WYDEN. If I could pose a ques-
tion to the Senator from New Hamp-
shire and the Senator from New York,
who has been very gracious in indi-
cating that he has been in support of
what I want to do. Last week I made
public a report from the General Ac-
counting Office involving Taxil, which
is the biggest selling cancer drug in
history. This drug was developed large-
ly by the taxpayers, with everything
for support from the Pacific yew tree,
which grows in my home State of Or-
egon, all the way to the work done at
the National Cancer Institutes by Fed-
eral researchers, and has produced $9
billion in sales for Bristol-Myers with
the Federal Government getting a re-
turn of about $35 million, about one
half of 1 percent on the biggest selling
cancer drug in history.

In this report, the General Account-
ing Office documents that the Federal
Government basically dropped the ball.
Without going to price controls and
regulations and things of this nature,
with some modest steps, the Federal
Government could have stood up for
the taxpayers and the patients who
cannot afford the medicine and gotten
the drug to market quickly and also
taken steps to make it affordable and
to protect the taxpayers. It is my de-
sire, as somebody who has worked on
these issues often with the Senator
from New Hampshire for many years,
to work out a bipartisan agreement
where the National Institutes of Health
would simply consider affordability
when it enters into these agreements.
It would not have to do anything pre-
scriptive but would also have to look
at affordability. I do not want in any
way to hold up the work of the Sen-
ator. I think what he and the Senator
from New York have done is very help-
ful, but I would have to object now if
we could not get an agreement to at
least at some point in this take a very
modest step and ask that the question
of affordability be considered when the
National Institutes of Health enters
these agreements, given the fact that
basically patients on this particular
drug, which has been the biggest sell-
ing cancer drug in history, cannot af-
ford it and taxpayers got very little in
return.
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Would that be acceptable to the Sen-
ator from New Hampshire? If I did not
object at this point, would the Senator
from New Hampshire work with me so
at some point later in this discussion
we could get a bipartisan agreement on
a very modest step that affordability
be considered in these agreements? Is
that acceptable to the Senator from
New Hampshire?

The PRESIDING OFFICER. The Sen-
ator from New Hampshire has the
floor.

Mr. GREGG. First, I was very im-
pressed with the report the Senator
was able to get out of the public do-
main. It was a report that raised very
serious issues. The fact is it appears
somebody dropped the ball somewhere
in the process. We should have gotten a
better return for the taxpayer than we
got on this drug.

The Senator is approaching an issue
which needs to be addressed. I am
happy to work with the Senator to try
to address it. I cannot say unilaterally
I can agree to the terms, but I will
work throughout the day and tomor-
row and have our staffs work to try to
come up with language that gets to the
Senator’s purpose to make sure, when
this research is done by NIH or other
Federal entities, that research receives
a fair return to the taxpayer. I was
rather surprised we did not in that in-
stance. I am happy to work with the
Senator.

On this amendment, there is an
agreement between myself and the
other primary sponsors that we will
not have second-degree amendments
because we worked hard to get to this
point.

Mr. WYDEN. Mr. President, the Sen-
ator from New Hampshire is being very
gracious. On the basis of his statement
that he would work with me on it—
what the Senator from New Hampshire
and Senator SCHUMER have accom-
plished is very important. I reiterate
how important it be done at this time.
It is one thing when drugs are devel-
oped with private sector money. It is a
free enterprise system. Fortunately,
investors take risks. There are some
gushers, some that are not profitable.
It is a different story when the drugs
get to market with taxpayer money.
Here we have the largest selling cancer
drug in history.

It is imperative over the next day or
so we work in a bipartisan way. The
National Institutes of Health does phe-
nomenal work. I don’t want to do any-
thing to impede their mission in get-
ting drugs to market quickly. That is
their first and foremost obligation. But
let us also make sure when they sit
down and enter into these agreements,
they also try to make sure the drugs
are affordable. It is one thing to get
the drugs on the shelf, and it is another
to not have the patients able to afford
them.

On the basis of the pledge of the Sen-
ator from New Hampshire to try to
work this out with me in the next day
or so in an agreeable fashion, I do not
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intend to object. I want to see the
amendment of the Senator from New
Hampshire and the Senator from New
York go forward. I will work with the
Senator from New Hampshire when he
completes this important amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. I appreciate the Senator
from Oregon. His issues are legitimate.
I certainly hope we can work this out
and include it in the bill. It is an ap-
propriate place for it.

I now ask unanimous consent, re-
garding the amendment Senator SCHU-
MER, I, Senator KENNEDY, and Senator
McCAIN will offer relative to generics,
that we have 1 hour of debate equally
divided and there be no second degrees
and the yeas and nays be considered as
ordered on the amendment.

The PRESIDING OFFICER. The
Chair informs the Senator, the Senator
cannot order the yeas and nays by
unanimous consent.

Mr. BAUCUS. Reserving the right to
object, I suggest the absence of a
quorum.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire has the
floor.

Mr. GREGG. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent the pending amend-
ments be set aside and that Senator
GREGG be recognized in order to offer
an amendment regarding generic drugs,
with no second-degree amendment in
order to the amendment; further, that
there be 60 minutes equally divided for
debate prior to the vote in relation to
the amendment; provided further that
at 3:45 today the Senate proceed to a
vote in relation to the Enzi amend-
ment, No. 932, as amended, with no
other amendments in order to the Enzi
amendment. I further ask that fol-
lowing that vote there be 10 minutes
equally divided for debate prior to a
vote in relation to the Daschle amend-
ment, No. 939, again with no second-de-
gree amendment also in order prior to
the vote. Finally, I ask consent that
following that vote, the Senate proceed
to a vote on the Gregg amendment,
with no intervening action or debate,
and 2 minutes equally divided prior to
the vote.

I further ask consent that following
disposition of the Gregg amendment,
the next sequence of amendments be
the following: Senator DORGAN, Sen-
ator GRASSLEY, and Senator HARKIN,
and these would be first-degree amend-
ments.

The PRESIDING OFFICER. Is there
objection?

The
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Mr. BAUCUS. Reserving the right to
object, I wonder if we could get some
time to explain the amendments.

The second two votes will be 10-
minute votes? I ask consent they be 10-
minute votes, not the ordinary 15.

The PRESIDING OFFICER. Does the
Senator object?

Mr. GRASSLEY. I amend my consent
request accordingly.

The PRESIDING OFFICER. Is there
objection? The Senator from Nevada.

Mr. REID. Reserving the right to ob-
ject, as the manager of the bill said,
there will also be 2 minutes equally di-
vided before each vote?

Mr. GRASSLEY. That is in my re-
quest.

The PRESIDING OFFICER. Is there
objection? The Senator from North Da-
kota.

Mr. DORGAN. Reserving the right to
object, and I shall not object, is it my
understanding the vote on Gregg-Schu-
mer is the third rollcall vote in se-
quence, and following the disposition of
that vote I will be recognized to offer
an amendment?

Mr. GRASSLEY. Yes.

Mr. DORGAN. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Hampshire.

AMENDMENT NO. 945

Mr. GREGG. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Hampshire [Mr.
GREGG], for himself, Mr. SCHUMER, Mr.
McCAIN, Mr. KENNEDY, Mr. ROBERTS, Mr.
EDWARDS, Ms. COLLINS, Mr. LEAHY, Mr. JOHN-
SON, Mr. FEINGOLD, Mr. HARKIN, and Mr.
KOHL, proposes an amendment numbered 945.

Mr. GREGG. I ask unanimous con-
sent the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text Of Amendments.”’)

Mr. GREGG. I yield 5 minutes to the
Senator from Arizona, who is one of
the original creators of this legislation
and has done such extraordinary work
in this area.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCCAIN. Mr. President, I thank
Senator GREGG for his leadership on
this legislation. I thank him for reach-
ing out to Senator SCHUMER, Senator
KENNEDY, and myself to resolve issues
that are important. He recognized the
problem existed and worked to ensure
loopholes in the system are closed and
consumers have access to the best and
most affordable medicines. Senator
GREGG’s leadership enabled the expedi-
tious introduction and successful com-
mittee markup of this Ilegislation.
Under his chairmanship, the bill was
reported out by unanimous consent
last Wednesday.

Senator KENNEDY’s support of this
measure must also be recognized. His
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experience and technical expertise
have been invaluable throughout the
process. Staffs of all three of these Sen-
ators have worked 7 days a week for
the last few weeks to ensure that the
language we have crafted is as tech-
nically sound as possible without unin-
tended consequences.

I also thank my friend, Senator
SCHUMER, with whom I have enjoyed
working over the last few years. His
dedication to American consumers and
his commitment to restoring fairness
to the drug industry must be com-
mended time after time.

This amendment will enhance com-
petition and restore a level of sanity in
the pharmaceutical market. The
amendment closes loopholes in the cur-
rent food and drug laws that allow
brand pharmaceutical companies to
protect themselves from generic com-
petition by unfairly extending drug
patent life, maximizing company prof-
its on the backs of American con-
sumers.

This amendment ensures that lower
cost generic drugs will get to market
faster and with more competition, al-
lowing substantial savings for both
consumers and taxpayers. With this
measure, we are one step closer to the
larger goal of providing better access
to affordable health care for all Ameri-
cans.

Several years ago, my good friend,
Senator SCHUMER, and I began this ef-
fort when we introduced the first
Greater Access to Affordable Pharma-
ceuticals Act in the fall of 2000. I joined
Senator SCHUMER then in order to put
a stop to the anticompetitive actions
in the pharmaceutical industry that
artificially inflate prices and keep
lower cost prescription drugs out of the
hands of American consumers. I am
here today because those loopholes re-
main.

Last summer, when the Senate was
mired in partisan gridlock debating a
Medicare prescription drug benefit, the
later version of the bill was used as a
vehicle for Medicare debate. Although
the Senate failed to pass a Medicare
prescription drug benefit package last
summer, the GAAP Act passed by an
overwhelming margin of 78 to 21. That
bill set consumers on course to save an
estimated $60 billion over 10 years,
while providing seniors and all Ameri-
cans with access to more affordable
prescription drugs. Unfortunately,
after our astounding victory for con-
sumers, the bill was not subsequently
passed or even considered by the other
body.

Today, we are once again debating
Medicare prescription drug benefits.
We have before us a plan that is esti-
mated to cost a minimum of $400 bil-
lion over the next 10 years but will
surely cost substantially more upon
implementation. Unlike the majority
of the amendments that have been and
will be considered during this debate,
the amendment we are offering will not
cost the taxpayers a dime. In fact, it
will save money for both the Federal
Government and American consumers.
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The amendment is the result of a
carefully crafted bipartisan com-
promise, which Senators SCHUMER,
GREGG, KENNEDY, and I reached several
weeks ago. This amendment achieves
the same goals Senator SCHUMER and I
have been striving to achieve over the
last few years. It closes loopholes in
the 1law, encouraging competition,
without sacrificing incentives for inno-
vation, while discouraging anti-
competitive behavior on the part of
brand or generic drug companies.

Of the many elements contributing
to the rapid growth in our Nation’s
health care costs, the rising costs of
prescription drugs is one of the most
significant. This year alone, prescrip-
tion drug costs are expected to rise by
19 percent.

I ask my friend from New Hampshire
if he would yield me an additional 4
minutes?

Mr. GREGG. I yield the Senator from
Arizona such time as he may need.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. I thank my friend from
New Hampshire.

I want to repeat that comment. This
year alone, prescription drug costs are
expected to rise by 19 percent. Today,
this morning, in New York, New Hamp-
shire, Massachusetts, and Arizona, sen-
iors are getting on a bus—in the case of
Arizona, to drive to Mexico; in the case
of New Hampshire, Massachusetts, and
New York, to go to Canada—to buy
their prescription drugs. Most times
these prescription drugs are fine. Most
times they are exactly what they are
advertised to be. But sometimes they
are not. That is because these seniors
who are having to get on the bus to go
to Canada or Mexico simply cannot af-
ford to go to their local druggist and
get the prescription drugs that they
very badly need—many cases in life-
saving situations.

Skyrocketing health care costs have
left many businesses struggling to pro-
vide coverage for their employees and
an increasing number of Americans
without any health insurance. Con-
sequently, access to affordable pre-
scription drugs represents one of the
most serious problems facing our Na-
tion’s health care system today. Not
isolated to one segment of society, this
issue affects individuals, families, com-
panies, and the like.

The financial burdens associated
with rising prescription drug costs
have left many companies struggling
to provide employees with health care
coverage. This January, workers at
General Electric staged a 2-day strike
over increased copayments for pre-
scription drugs covered under the com-
pany’s insurance plan. General Motors,
one of the largest providers of private
sector health care coverage, spends bil-
lions of dollars a year on workers, re-
tirees, and their dependents, over $1
billion of which is on prescription
drugs alone. Even with aggressive cost-
saving mechanisms in place, General
Motors’ prescription drug costs con-
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tinue to rise between 15 percent and 20
percent per year.

Given the crises in both corporate
America and our Nation’s health care
system, anticompetitive behavior in
the marketplace is particularly oner-
ous. Such abuse simply has no place in
our health care system. My intention
in supporting this amendment is not to
weaken patent laws to the detriment of
the pharmaceutical industry, nor is it
to impede the tremendous investments
they make in the research and develop-
ment of new life-sustaining drugs. The
purpose of the underlying legislation is
to close loopholes in the Hatch-Wax-
man Act, which established the generic
drug industry we know today, and to
ensure more timely access to generic
medications. This is an important dis-
tinction which must be made clear.

Nonetheless, to believe that patent

laws are not being abused, is to ignore
the mountain of testimony from con-
sumers, industry analysts, and the
Federal Trade Commission (FTC). Over
the past three years several Senate and
House committees have heard testi-
mony regarding the extent by which
pharmaceutical companies, including
generic manufacturers, engage in anti-
competitive activities and impede ac-
cess to affordable medications. During
a hearing at the Senate Commerce
Committee, Chairman Muris of the
FTC testified that:
[in] spite of this remarkable record of suc-
cess, the Hatch-Waxman Amendments have
also been subject to abuse. Although many
drug manufacturers, including both branded
companies and generics, have acted in good
faith, some have attempted to ‘‘game’ the
system, securing greater profits for them-
selves without providing a corresponding
benefit to consumers.

The intent of the Hatch-Waxman Act
was to address the escalating costs of
prescription drugs by encouraging ge-
neric competition, while at the same
time providing incentives for brand
name drug companies to continue re-
search and development into new and
more advanced drugs. To a large ex-
tent, Hatch-Waxman has succeeded in
striking that difficult balance between
bringing new lower-cost alternatives to
consumers, while encouraging more in-
vestment in U.S. pharmaceutical re-
search and development in the pharma-
ceutical industry has increased expo-
nentially. Unfortunately, however,
some bad actors have manipulated the
law in a manner that delays and, at
times, prohibits generics from entering
the marketplace.

I believe that this amendment will
improve the current system while pre-
serving the intent of Hatch-Waxman.
This legislation is not an attempt to
jeopardize the patent rights of innova-
tive companies, nor does it seek to pro-
vide an unfair advantage to generic
manufacturers. Rather, the intent of
this amendment is to strike a balance
between these two interests so that we
can close the loopholes that allow some
companies to engage in anti-competi-
tive actions by unfairly prolonging pat-
ents or eliminating fair competition.
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In doing so, we offer consumers more
choice in the marketplace.

It is imperative that Congress build
upon the strengths of our current
health care system while addressing its
weaknesses. This should not be done by
imposing price controls or creating a
universal, government-run health care
system. Rather, a balance must be
found that protects consumers with
market-based, competitive solutions
without allowing those protections to
be manipulated at the consumers’ ex-
pense—particularly senior citizens and
working families without health care
insurance.

I want to thank my friend, Senator
SCHUMER, with whom I have enjoyed
working over the last few years. His
dedication to American consumers and
his commitment to restoring fairness
to the drug industry must be com-
mended.

I also want to thank Senator GREGG
for reaching out to Senator SCHUMER,
Senator KENNEDY and myself, to find
middle ground. He recognized that this
problem existed and joined us to ensure
that loopholes in the system are closed
and consumers have access to the best
and most affordable medicines. Senator
GREGG’S leadership enabled the expedi-
tious introduction and successful Com-
mittee markup of this Ilegislation,
where under his chairmanship the bill
was reported out by unanimous con-
sent last Wednesday.

Senator KENNEDY’S support of this
measure must also be recognized. His
experience and technical expertise
have been invaluable throughout the
process. The staffs of all three of these
senators have worked seven days a
week for the last few weeks, to ensure
that the language we have crafted is as
technically sound as possible—without
any unintended consequences.

It is my strong belief that this meas-
ure represents a significant and imme-
diate step that Congress can take to
help to improve the lives of many
Americans. I look forward to debating
this issue and working with my col-
leagues on both sides of the aisle to
protect the health care needs of older
Americans while also eliminating the
anti-competitive abuses of both pio-
neer and generic drug companies.

This place in some ways has become
more partisan than a lot of us would
like. I think this legislation is an ex-
ample of how people on both sides of
the aisle can work together. In this
case, the chairman and ranking mem-
ber of the appropriate committee, Sen-
ator GREGG and Senator KENNEDY, have
worked together, as have Senator
SCHUMER and I, and all others on his
committee who have made this legisla-
tion come to the floor. I imagine it will
pass with relative ease, to the benefit
of many millions of Americans.

I again thank all who have been in-
volved in it.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I thank
the Senator from Arizona for laying
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the foundation without which this
piece of legislation could not have
come forward. I thank him, and, of
course, Senator SCHUMER—two Kkey
Members in getting this initiative
going. I congratulate them for making
this product a much better product
this year.

Also, I ask for the yeas and nays on
the amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Mr. President, I
cleared this with the Democratic man-
ager. I ask unanimous consent that I
control the time under the control of
the Democratic manager.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SCHUMER. Mr. President, I yield
myself 10 minutes.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. SCHUMER. Thank you,
President.

I thank my colleagues and my friend,
the Senator from Arizona, who is just
walking off the floor. He and I got in-
volved in this issue a couple of years
ago when we saw the abuses that oc-
curred. He has been simply a pleasure
to work with—right on the money, fo-
cused on getting the job done for con-
sumers, and not being deterred by in-
terest groups on one side pushing him
one way or by others questioning him
on this or that. I thank him.

I also thank my partner in this en-
deavor, Senator GREGG of New Hamp-
shire. BEarly on this year, he came over
to Senator McCCAIN and me and said:
Why can’t we work this out? He agrees
with the principles in the bill that we
put together, but he had some very
positive and constructive suggestions. I
mean this as a complete compliment,
having spent 7 years there. Without his
New England style leadership—under-
stated, to the point, courageous, forth-
right—this bill would not have gotten
as far as it did. I thank him for his
leadership. I would say that New Eng-
land leadership is tempered by having
spent a few years in higher education
in the great city of New York as well.

Finally, I thank my good friend and
our great leader in this Senate, a Sen-
ator I have been privileged to know and
who again has been invaluable in bring-
ing this bill to the floor. The original
Schumer-McCain bill would not have
gotten the push that it did if the Sen-
ator from Massachusetts had not
steered it through the shoals of the
health committee when he was chair,
and again he and his staff have just
been of constant, invaluable assistance
in making this happen. I thank him for
that.

The concept of this bill is simple. It
is clear that we know we have these
miracle drugs. They are wonderful
drugs. The people who invent them in
the pharmaceutical industry, I know
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many have had harsh words for on oc-
casion, and I am not the least of those.
But they do a very good thing. They
come up with new, wonderful drugs
that keep people living longer and liv-
ing healthier.

One of the reasons that my parents—
praise God—just last week turned 80
and 75—our whole family got together
and celebrated their birthdays in Con-
necticut—is the fact that these drugs
are available. I think every family can
recount the stories.

The careful balance we seek to rein-
state here says we want to see innova-
tion continue. We want to see a fair
and reasonable rate of return made. We
want to realize that for every 1 suc-
cessful drug, there may be 20 or 50 or
even 100 failures. There has to be an
economic viability there. We want that
to happen.

I think most of us agree that the
Hatch-Waxman bill—I thank my friend
from Utah, who I think is over at the
Judiciary Committee trying to work
out another grand compromise, this
time on asbestos, understood that.

But here is what has happened over
the last several years. This is where 1
fault the drug companies despite the
goodness of the products they come up
with. A lot of blockbuster drugs were
on the market. Their patents were
about to expire. The drug industry, ac-
customed to the high rate of return
they have had, came to the conclusion
that they had to do everything they
could, they had to pull out all the stops
to extend their monopolies. They came
up with wild and crazy schemes to do
it, such as patenting the substance the
body makes when the drug is ingested;
developing computer programs and
listing the patents on the drug; and, in
one case, absurdly, a new patent was
asked for because the color of the bot-
tle was changed.

That was never the concept of Hatch-
Waxman. We found that the pharma-
ceutical industry, instead of spending
all its time developing new drugs, was
developing new patents. They seemed
to care more about hiring good lawyers
than good chemists, scientists, and
doctors.

Let me give you one example of what
happened. Paxil, a $2.1 billion drug
used to treat obsessive compulsive dis-
orders, has been in litigation since 1998.
After the lawsuit began and the first
30-month stay was triggered, the
brand, Glaxo, listed nine additional
patents on the drug, triggering five ad-
ditional 30-month stays.

Well, over the past 4 years, there
have been court decisions on four of
those patents. The patent which began
this litigation was found not to be in-
fringed by the generic, and three others
were found invalid. But the 30-month
stays are still going on and on and on,
costing consumers $3 billion. The same
drug, with its same miracle qualities,
would have been available for $3 billion
less altogether had these frivolous and
unnecessary patents not been filed.
Well, this story could be repeated and
has been repeated.
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Why is this a great day for con-
sumers? Because the cost of the generic
drug is so much less than the cost of
the brand-name drug. And that generic
drug should be allowed to come on to
the market without frivolous patents,
lawsuits, and legal mumbo jumbo pre-
venting that from happening.

We want a rate of return to be made
by the drug company, but we do not
want to allow them to do what they
have been doing, with increasing fre-
quency: playing games, perverting the
law, and costing consumers billions of
dollars because the lower-priced ge-
neric drug is delayed from coming on
the market by frivolous patents.

Let me give you some examples in
my State:

In Buffalo, Allegra, a great drug for
allergies: The brand cost for 30 pills is
$84.56; if a generic were available, it
would cost about $32.98.

In New York City, Prevacid, to treat
acid reflux: The brand cost is $154.28;
the generic would cost $60.17.

In Rochester, Celebrex, a great drug
for arthritis: The brand cost is $108.29;
the generic would cost $42.23.

In Rochester, Lipitor, a wonder drug
for cholesterol; I think it is now the
largest selling drug in the world: The
brand cost is $77.73; the generic would
cost $30.32.

And finally, in Syracuse, Norvasc, for
angina and hypertension: The brand
cost is $564.37; the generic would cost
$21.20.

The bottom line is: When 30 pills cost
you $100 for the brand-name drug, it
will cost you $25 or $30 for the ge-
neric—for the exact same medication.

What our proposal does is encourages
robust competition by allowing the ge-
neric to come on to the market in its
fair time. It restores the balance of
Hatch-Waxman. It does it in a way
without frivolous lawsuits. It does it in
a way that gives everybody notice. But
what it says is, the recent trend to ex-
tend the patent monopolies long be-
yond what anyone thought they should
be will be stopped.

So this is a fair compromise. It is a
compromise that helps consumers. It
was estimated that the original
McCain-Schumer—Dbill I don’t see why
it should be too much different in this
new bill that Senator GREGG and my-
self, with Senator McCAIN and Senator
KENNEDY, have sponsored, other than
some changes due to the baseline—
would have saved American consumers
$60 billion over 10 years. It was esti-
mated our bill would have saved $18 bil-
lion in the Democratic Medicare pack-
age on the floor last year.

In the same way, the bill before us
today will save companies, that are
struggling to pay for health care, hun-
dreds of millions of dollars. That is
why it has such a big and broad coali-
tion behind it. And not just consumers
and consumer groups, but industry
groups, companies such as General Mo-
tors, the insurance industry—which I
am often at odds with when it comes to
health care issues—are fully on our

CONGRESSIONAL RECORD — SENATE

side. There is a broad consensus of sup-
port.

It is my hope the House will pass this
bill. It is my hope the President of the
United States will support this bill and
sign it. And it is my hope—my sincere
hope—the drug companies will see the
error of their ways and, instead of
spending so much time on extending
patent monopolies, they will, rather,
spend that time creating new drugs.
They will spend their time not inno-
vating new patents but, rather, inno-
vating new drugs. That is what this is
all about.

One final point. Some might say,
well, the FDA is doing some of this,
anyway. I am glad they are, but as this
chart shows, the FDA only goes about
a third of the way in doing what is
needed in this fair and balanced bipar-
tisan compromise. In fact, when the
FDA actually talked about closing
these loopholes, it was made clear that
legislation would be needed to finish
the job.

Mr. President, in conclusion, this leg-
islation finishes the job. It allows
generics to come on the market. It will
save consumers, American companies,
and our Government billions of dollars
and increase the quality of health
care—the good health and vitality—of
the American people.

The PRESIDING OFFICER (Mr.
CRAPO). The Senator has used 10 min-
utes.

Mr. SCHUMER. Mr. President, I do
not see Senator GREGG on the floor, so
let me yield 10 minutes to my col-
league and partner in this 2-year at-
tempt to bring balance back into the
area between brand and generic drugs.
He is one of our great leaders in the
Senate on health care and so many
other issues, the Senator from Massa-
chusetts.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized
for 10 minutes.

Mr. KENNEDY. Mr. President, if the
Chair will remind me when I have used
8 minutes.

Mr. President, first of all, I congratu-
late Senator SCHUMER and Senator
McCAIN for the development of this leg-
islation from over 2 years ago. I thank
them for their work and help with our
Labor and Human Resources Com-
mittee.

When I was fortunate enough to be
chairman of that committee, we con-
sidered the legislation, and we reported
that legislation out. But it was a very
contentious meeting of our committee,
and we had a very contentious debate
here on the floor of the Senate.

But what we have been able to do
over the period of the recent months,
under the leadership of Senator GREGG
and others, is we have come up with a
recommendation which reflects vir-
tually a unanimous committee. I think
this legislation is going to achieve the
objectives Senator McCAIN and Senator
SCHUMER had intended.

So at the outset, I want to say that
I am very hopeful we will get this legis-
lation passed.
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I quite frankly think this is the ap-
propriate amendment on the appro-
priate vehicle because we are talking
about prescription drugs and we are
talking about Medicare, and we are
now talking about the costs of the pre-
scription drugs. These matters are
interrelated.

If you ask people and seniors about
their issues with prescription drugs,
they will say, first, accessibility and
availability, but, secondly, they will
talk about cost. This legislation isn’t
going to be the final answer on cost,
but make no mistake about it, as Sen-
ator SCHUMER has pointed out, the sav-
ings will be in the tens of billions of
dollars to consumers over the period of
the next few years. That is incredibly
important.

The Hatch-Waxman legislation, as we
know, was to try to provide encourage-
ment to our drug companies to inno-
vate and to create and to bring new
possibilities into the market. It has
been very successful. But it has also
interfered with the chances for
generics to enter the market after
these patents were up.

As has been pointed out by those ear-
lier, we found out there were abuses.
Senator MCCAIN and Senator SCHUMER
noted this and made a series of rec-
ommendations in order that we address
it. Their position was justified, again
just over a year ago, by the Federal
Trade Commission, which virtually
identified very similar kinds of prob-
lems. There were previously many
questions by the Members of this
body—I remember the debate and I can
still hear the voices in opposition. But,
I think, this legislation is reaffirming
the efforts which they have developed
and which will, hopefully, pass here
and will be accepted in the conference
that is going to take place.

Just finally, Mr. President, I want to
review once again, as the Senators
have pointed out, the cost difference of
the various drugs over recent times.

First of all, this chart I have in the
Chamber shows you that the brand and
generic price gap continues to widen.

This chart goes back to 1990. And
here you will see, the average prescrip-
tion was going for $27.16, but only $10.20
for the generic.

On the chart, the red represents the
continuing increase in the cost of the
average prescription drug that is re-
quested by the pharmacy. It has gone
up to $65.29 over the period of 10 years.
For the generic, it has gone from $10.29
up to $19. So we have seen this dra-
matic increase in terms of the brand
name, and really a very level increase
effectively in terms of the generic.

If we are talking about cost and talk-
ing about prices, the more we do to
help give consumers a greater oppor-
tunity to get generics, we will have had
some important impact in terms of cre-
ating a downward trend in prices. That
is enormously important.

Let’s just look over, as others have
pointed out, the difference between the
average cost per brand name on these
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various items. If we look at Prozac for
depression, $110.77 for the brand name
versus $44.31 for the generic. Claritin
for allergies, $63.656 versus $25.46. And
going to heart disease, Norvasc, $55.69
to $22.27. Zocor for high cholesterol,
$124.71 to $49.88. These are various
drugs dealing with ulcers, depression,
allergies, heart disease, and high cho-
lesterol, which are many of the chal-
lenges our seniors are facing. This is a
pretty good indicator of what we are
talking about in terms of making
generics more available and improving
the opportunity for them to get on the
market and be able to have a positive
impact for our consumers.

All of us understand that we have
doubled the NIH budget. That is be-
cause we recognized in a very impor-
tant way, Republicans and Democrats,
that this really is the life sciences cen-
tury. The opportunities we are facing
now with the mapping of the human
genome, the analysis of DNA, the pro-
clivities that individuals have in terms
of cancer and other diseases, are ena-
bling us to anticipate and begin to de-
velop medical technologies that will
help prevent individuals from getting
these diseases. The opportunities are
unlimited. We have made that commit-
ment and we are finding these break-
throughs that are taking place every
single day. Many of these initiatives
are up in my home State of Massachu-
setts, they are in New England, associ-
ated with many of our great univer-
sities and our teaching hospitals. We
want to make sure those Kkinds of
breakthroughs are actually going to
get out and benefit our fellow citizens.

We want to maintain on the one hand
the incentives for the industry, the
pharmaceutical industry to move
ahead with breakthrough kinds of tech-
nologies. On the other hand, we want
to make sure that available drugs in
the form of generics will be accessible.
This legislation is going to have an im-
portant impact in terms of the cost.

I commend the Senator from New
York, Mr. SCHUMER, and Senator
McCAIN for moving this along. I thank
very much the chairman of the com-
mittee, Senator GREGG, for giving it
time and attention and for his very
constructive and positive help. This is
an important piece of legislation. It
makes a very significant difference for
our seniors. I am hopeful this will pass
by an overwhelming majority.

I yield back to the Senator from New
York any remaining time I have.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. I thank the Senator
from Massachusetts and the Senator
from New York for their kind words.
Obviously their efforts have already
been highlighted and have been the key
to this successful undertaking. The
doggedness of Senator SCHUMER on this
issue has managed to bring this to fru-
ition.

It is an important piece of legislation
as has been outlined relative to the dif-
ferential in cost. It will save people
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significant amounts of dollars on their
pharmaceuticals, obviously, as they
come off patent. It is important not to
underestimate the innovation side. We
didn’t want to do something that basi-
cally undermines or chills innovation,
because the ability of our health care
system to function well today requires
a pretty strong pharmaceutical indus-
try. Pharmaceuticals are really the
process by which we are going to be
caring for people as we go into the fu-
ture. That is where the true discoveries
are occurring, especially in the bio-
logics area.

We want to make sure we have an ex-
traordinarily vibrant and strong re-
search component, not only in the pub-
lic sector through NIH, where we have
doubled that budget, but in the private
sector where people will invest in re-
search, if they see a reasonable return.
Some folks forget when they go to Can-
ada to buy these drugs at a discounted
price, they don’t realize the cost of
bringing a drug to the market is ex-
traordinary. It takes about somewhere
between 10 and 12, 15 years to bring a
new drug to the market. It costs some-
where in the vicinity of three quarters
of a billion dollars, $750 million to $1
billion, to bring it to the market. You
can’t do that unless you have dollars to
support the investment and that length
of time it takes to develop the drug.

In a free market society, dollars flow
where there will be a return. If some-
body is going to find that they invest
in a drug and that drug research comes
to fruition and they produce a drug and
immediately the drug is taken over or
in too short of a time the drug’s patent
rights are taken over so there cannot
be an adequate return on investment,
people will not make the investment in
trying to find a new drug. As a result,
everyone will suffer. There will be
fewer new and exciting drugs on the
market that help people with health
issues. So we have to have a strong and
vibrant industry doing the research.
That is why I have always been an ag-
gressive advocate of a strong pharma-
ceutical industry. It is key to main-
taining a health care system in this
country which is going to be vibrant
and effective for people.

That being said, there is a time at
which drugs need to come off patent.
They have to be available at a lower
price. They have to be available at a
more reasonable price, the return hav-
ing occurred on the original invest-
ment. What we saw, regrettably, under
Hatch-Waxman, was there were games
being played. There were games being
played on both sides of the aisle, in
fact. There were games being played on
the brand-name side which would use
the 30-month stay as a weapon, basi-
cally interminable stays. And there
were games on the generic side where
they might team up with a brand name
and take advantage of the 180-day ex-
clusivity clause and never bring the
drug to market even though they had
filed. This bill is an attempt to address
those issues. It addresses them very
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conscientiously and in a positive way.
It does it in a way that will not open
up a whole new arena of litigation. It is
going to do it in the context of the al-
ready existing causes of action which is
the way it should be done, and it goes
a little bit further than what the ad-
ministration could do in their FDA
rule, quite a bit further in some areas,
certainly the 180-day issue. In addition,
it has statutory support versus regu-
latory action which means it probably
has more opportunity to survive a
court challenge.

We think this is an excellent bill. It
is a bipartisan bill. I thank the original
sponsors, Senators Schumer and
McCain. I especially thank Senator
KENNEDY for his willingness to work
across the aisleway to make sure we
move it through committee in a
prompt way and have it be done in a
constructive manner.

I notice the Senator from Maine is
here. I suspect she wishes to speak on
this as she has been an aggressive ad-
vocate for this type of approach, one of
the leaders on this issue in the Senate.
We regret she is no longer on the HELP
Committee because she was a positive
force on lots of issues but especially
this one specifically.

Now that she is chairperson of the In-
vestigation and Oversight Committee,
she has her plate full of her own ac-
cord. I yield to the Senator from Maine
such time as she may consume.

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized.

Ms. COLLINS. I thank my colleague
from New Hampshire for his leadership
on this issue. He is an extraordinarily
talented chairman of the HELP Com-
mittee who was able to bring people to-
gether on both sides of the aisle. This
is yet another example of an out-
standing achievement of the chairman,
working together to benefit the people
of this country. I do miss serving on
the HELP Committee. I enjoyed the
many issues the committee addresses,
and this is an issue that is near and
dear to my heart. I am very pleased to
be a cosponsor of this amendment. I
commend not only Chairman GREGG,
but also Senators SCHUMER, MCCAIN,
and KENNEDY, for all of their hard work
on this comprehensive proposal.

The amendment we are offering
today will make prescription drugs
more affordable by promoting competi-
tion in the pharmaceutical industry to
increase access to lower priced generic
drugs while at the same time pro-
tecting innovation and preserving the
incentives for companies to make the

investments necessary to develop
newer, better, and safer pharma-
ceuticals.

This amendment, which is based on
legislation I joined Senators SCHUMER
and MCCAIN in introducing earlier this
year, will make prescription drugs
more affordable for all Americans. The
Congressional Budget Office estimates
that our original proposal would have
cut our Nation’s drug costs by some $60
billion over the next 10 years, and I un-
derstand this compromise proposal is
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also expected to result in similar sav-
ings.

I will repeat that. There are very few
bills we are ever going to consider that
will result in cutting our Nation’s
health care costs. This proposal, ac-
cording to the CBO, will help reduce
the cost of prescription drugs by some
$60 billion over the next decade. At a
time when we are modernizing Medi-
care to include a prescription drug ben-
efit, it is very important that this leg-
islation be passed to help moderate the
cost of prescription drugs.

Prescription drug spending in the
United States has increased by 92 per-
cent over the past 5 years. These soar-
ing costs are a particular burden for
millions of uninsured Americans, as
well as for seniors on Medicare who
now lack prescription drug coverage.
Many of these individuals are simply
priced out of the market or forced to
choose between paying the bills or buy-
ing the pills that keep them healthy.

Skyrocketing prescription drug costs
are also putting the squeeze on our Na-
tion’s employers, who are struggling in
the face of double-digit annual pre-
mium increases to continue to provide
health insurance for their employees.
They are exacerbating the Medicaid
funding crisis that all of us are hearing
about from our Governors back home
as they struggle to bridge shortfalls in
their States’ budgets.

The 1984 Hatch-Waxman Act made
significant changes in our patent laws
that were intended to encourage phar-
maceutical companies to make the in-
vestments necessary to develop new
drug products while enabling their
competitors to bring lower priced ge-
neric alternatives to the market.

We should acknowledge that, toward
that end, the Hatch-Waxman Act has
succeeded to a large degree. Prior to
the Hatch-Waxman Act passing, it took
3 to 5 years for generics to enter the
marketplace after a brand name patent
expired. Today, lower cost generics
often enter the market immediately
upon the expiration of the patent. As a
consequence, consumers are saving
anywhere from $8 billion to $10 billion
a year by purchasing lower priced ge-
neric drugs.

There are even greater potential sav-
ings on the horizon. Within the next
few years, the patents on brand name
drugs with combined sales of $20 billion
are set to expire. If the Hatch-Waxman
Act were to work as it was intended,
consumers could expect to save be-
tween 50 to 60 percent on these drugs as
lower cost generics became available as
these patents expired.

Despite its past success, however, it
has become increasingly apparent that
our patent laws in the Hatch-Waxman
Act have been subject to abuse. While
many pharmaceutical companies have
acted in good faith, there is mounting
evidence that some manufacturers
have attempted to game the system by
exploiting legal loopholes in the cur-
rent law.

Too many pharmaceutical companies
have maximized their profits at the ex-
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pense of consumers by filing frivolous
patents that have delayed access to the
lower priced generics. Currently, brand
name companies can delay a generic
drug from going to market for years. A
“new” patent for an existing drug can
be awarded for merely changing the
color of the pill or its packaging. There
were examples cited by the Chairman
of the Federal Trade Commission in
testimony before the Senate Commerce
Committee last year.

One case involved the producer of a
heart medication which brought a law-
suit for patent and trademark infringe-
ment against the generic manufacturer
in early 1996. Instead of asking the ge-
neric company to pay damages, how-
ever, the brand name manufacturer of-
fered a settlement to pay the generic
company more than $80 million in re-
turn for keeping the generic drug off
the market. In the meantime, the con-
sumers of this heart medication, which
treats high blood pressure, chest pains,
and heart disease, were paying about
$73 a month, while the generic would
have cost them only $32 a month.

Last July, the FTC released a long-
awaited report that found that brand
name drug manufacturers had misused
the loopholes to delay the entry of
lower cost generics into the market.
The FTC found that these tactics led to
delays of between 4 and 40 months—
that is over and above the first 30-
month stay provided under the Hatch-
Waxman Act—for generic competitors
of at least eight drugs since 1992.

The FTC report pointed to two spe-
cific provisions of our patent laws—the
automatic 30-month stay and the 180-
day market exclusivity for the first ge-
neric to file a patent challenge—as
being particularly vulnerable to strate-
gies that could delay the entry of lower
cost generics into the market. And it is
precisely those two provisions which
this carefully crafted compromise,
which the chairman of the HELP Com-
mittee, Senator KENNEDY, Senator
SCHUMER, and Senator MCCAIN have
crafted, it is precisely those provisions
that would be solved, and those loop-
holes would be closed by the amend-
ment we are offering today.

The bipartisan amendment we are of-
fering would restore the balance in the
current laws. It would close the loop-
holes that have reduced the original
law’s effectiveness in bringing lower
cost generic drugs to market more
quickly.

Again, I salute the chairman for the
tremendous work that was done on this
important proposal. I am delighted it is
being offered. I am proud to be a co-
sponsor. This will make a real dif-
ference in the drug bill, not only for
consumers, not only for seniors, but
employers, State governments, or any-
one who 1is purchasing prescription
drugs.

I urge my colleagues to support the
amendment.

Mr. FEINGOLD. Mr. President, I join
my colleagues, Senators GREGG, SCHU-
MER, McCAIN, KENNEDY and others in
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introducing the Gregg-Schumer-
McCain-Kennedy Amendment to the
Medicare Prescription Drug Benefit
bill.

As we all know, the sky-rocketing
cost of prescription drugs is a problem
deeply affecting senior citizens across
the country. During my listening ses-
sions and travels around my State of
Wisconsin, health care, and specifically
the cost of prescription drugs, continue
to be the number one issue on people’s
minds. The problem of access to afford-
able prescription drugs is particularly
acute among Wisconsin senior citizens
who live on fixed incomes. Nationally,
prescription drugs are senior citizens’
largest single out-of-pocket health care
expenditure, and the amount they are
spending is rapidly increasing: this
year, the average senior spends $996 a
year for their prescription drugs. This
is expected to rise to $1,147 in 2004.

I am pleased to be an original cospon-
sor of the bill on which this amend-
ment is based, the Greater Access to
Affordable Pharmaceuticals Act. This
important legislation will improve ac-
cess to prescription drugs, and make
them more affordable for our Nation’s
seniors. By closing a series of loopholes
that are hindering true competition in
the prescription drug market, this leg-
islation will bring lower-cost generic
drugs to the market faster, passing on
approximately $60 billion in savings to
consumers over the next ten years.

A Medicare Prescription Drug Ben-
efit is absolutely necessary, and the de-
bate we are having on this bill is an
important one. But there are no real
cost-control measures for the rapidly
escalating costs of prescription drugs.
This amendment is truly a cost-savings
measure for not only our Nation’s sen-
iors, but also all Americans who need
prescription drugs. This amendment of-
fers a way to help halt the rising costs
of prescription drugs, without costing
the taxpayers a dime.

Drug companies have every right to
profit from their innovations. We need
drug companies to continue the impor-
tant research that brings life-saving
drugs to the market. But once a pre-
scription drug patent expires, we can-
not allow the drug companies to keep
renewing their patents for frivolous
reasons, denying consumers affordable
access to a generic alternative.

Mr. KOHL. Mr. President, I rise
today in strong support of the amend-
ment offered by Senators GREGG and
SCHUMER, of which I am a cosponsor.

We are all aware of the incredibly
high cost of health care these days and
the often prohibitive cost of prescrip-
tion drugs. We have all heard the sad
but true stories of the senior citizens
who are forced to choose whether to
buy food or buy the medicine they
need. We have heard the stories of sen-
iors who only take half a pill instead of
a whole one in order to make their pre-
scriptions last longer. We hear these
stories, and we all struggle to find a so-
lution to these problems.

I believe this amendment is an in-
credibly important step towards that
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solution. In 2001, Americans spent more
than $130 billion on prescription drugs,
and of this amount, only $11 billion of
this was spent on generic drugs. What
makes this statistic so important is
that although only $11 billion out of
$130 billion spent was on generic drugs,
this $11 billion bought 45 percent of the
total prescription drugs purchased in
2001. Generic drugs, as safe and effec-
tive as their brand name counterparts,
cost up to 80 percent less than those
counterparts, and this amendment will
help make sure that these drugs are
made available to the consumer as
soon as possible.

This important amendment will close
the loopholes that brand name compa-
nies have been using to make sure that
their drug is the only one on the mar-
ket, keeping their profits, and con-
sumer costs, high. It will prevent brand
name drugs companies from listing
frivolous patents with the FDA in
order to keep generics from being able
to enter the market, and if they do, it
will give generic companies recourse
options. It will limit brand name com-
panies to one automatic 30-month stay
automatically keeping a generic alter-
native off of the market, instead of un-
limited stays, which have kept generics
off the market for years.

These provisions, and others in this
amendment, will save significant
money to States, large corporations,
small businesses, senior citizens, and
s0 many others—money we could all
use in this economy. For example, at
the State level, Wisconsin spent over
$14 million dollars in 2001 as a part of
its Medicaid Program on 17 popular
drugs whose patents will expire in the
next 2 years. If generics for those drugs
are allowed to enter the market, the
taxpayers in my State will save about
half of that money. That is no small
change.

At the same time, however, this
amendment will not force pharma-
ceutical companies to stop researching
and developing new and improved
drugs, and looking for the cure for can-
cer, Alzheimer’s disease, Parkinson’s
disease, and so many other ailments we
are so close to curing. Both of these
goals—bringing generics to the market
as soon as possible, and continuing to
support companies in their research
and development efforts—are vital, and
I believe this amendment strikes a
solid balance between the two.

I would like to commend Senators
SCHUMER, MCcCAIN, KENNEDY, and
GREGG for their hard work on this ef-
fort, and I encourage all Senators to
vote in favor of this amendment.

Mr. HATCH. Mr. President, I rise to
speak on the Gregg-Schumer amend-
ment. This is a revised and improved
version of S. 1225, the Gregg-Schumer
bill, “The Greatest Access to Afford-
able Pharmaceuticals Act of 2003.”” The
HELP Committee reported S. 1225 just
last week.

This bipartisan amendment was au-
thored by Senators GREGG, SCHUMER,
McCAIN, and KENNEDY. I commend all
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of them for their hard work which, I
believe has resulted in a bill that is
vastly improved over legislation that
passed the Senate last July, S. 812. Ad-
ditionally, substantial improvements
have been made between the version re-
ported by the HELP Committee last
week and the new draft of the amend-
ment that I understand was only com-
pleted early this morning after an all
night drafting session.

While I am supportive of the efforts
and leadership of Senator GREGG and
his prime cosponsors, Senators SCHU-
MER, MCCAIN, and KENNEDY, I am not in
position to support this extremely im-
portant but complicated amendment at
this time.

While I am mindful that the under-
lying bill is an attractive vehicle for
this amendment, my experience teach-
es me that it is good to let the dust
settle a bit, or at least let the ink dry,
before making an informed judgment
on an amendment that works at the
complex intersection between the pat-
ent code and the Federal Food, Drug,
and Cosmetic Act.

I can say this for certain: Senators
GREGG, SCHUMER, MCCAIN, and KEN-
NEDY deserve credit for their effort to
make drugs more affordable for the
public without undermining the exist-
ing incentives for developing new medi-
cine.

On Tuesday, the Senate Judiciary
Committee held a hearing on the issue
of competition in the pharmaceutical
industry. This hearing focused on the
July 2002 Federal Trade Commission
Study: Generic Drug Entry Prior to Pa-
tient Expiration, the recently-finalized
Food and Drug Administration rule on
patent listings and the statutory 30-
month stay available in certain cir-
cumstances, and the new bipartisan
Gregg-Schumer legislation, S. 1225.

At that hearing, I requested the De-
partment of Justice to give us its opin-
ion on the constitutionality of a provi-
sion of the legislation and asked the
Patent and Trademark Office for their
views on the patent-related provisions
of the bill. I want to learn more from
DOJ and PTO and others about their
views on this only recently developed
piece of legislation.

As well, at the hearing I discussed
with the Chairman of the Federal
Trade Commission, Tim Muris, and the
Chief Counsel for Food and Drugs at
the Department of Health and Human
Services, Dan Troy, problems that may
arise from the manner in which the bill
addresses the granting of the 180-day
marketing exclusivity incentive when
patents are successfully challenged.
The amendment appears to retain a
feature of the current system that
grants the 180-day marketing exclu-
sivity period to first filers of generic
drug applications rather than those ap-
plicants actually successful in defeat-
ing the patents of pioneer drug firms.

I look forward to working with the
proponents of this legislation and once
again commend them for their efforts
to bring innovative and affordable
drugs to the American public.
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Mr. GRASSLEY. I commend Senator
GREGG and Senator SCHUMER for their
bipartisan efforts and leadership on
this issue. This amendment would
eliminate questionable practices that
have emerged since passage of Hatch-
Waxman. I applaud the responsible in-
tent of this amendment.

This amendment reduces the possi-
bility for drug companies to play
games and prevent competition. These
drug companies have not been account-
able to consumers. Simply stated, this
bill helps to ensure that consumers
have access to low-priced drugs. This is
a good thing.

This amendment reduces the cost of
prescription drugs.

I can’t think of a better time to
enact these improvements. The under-
lying bill, S. 1, will provide drugs to
seniors and this amendment will en-
sure access to lower priced drugs to ev-
eryone.

I support this amendment and appre-
ciate the efforts of the HELP Com-
mittee on this issue.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire is recog-
nized.

Mr. GREGG. Mr. President, I ask
unanimous consent that Senator GOR-
DON SMITH of Oregon be added as a co-
sponsor of the amendment.

I reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

If no one yields time, the time will be
charged equally to both sides.

The Senator from Montana is recog-
nized.

Mr. BAUCUS. Mr. President, how
much time remains on both sides?

The PRESIDING OFFICER. The Sen-
ator from New Hampshire has 4 min-
utes. The Senator from Montana has 11
minutes.

Mr. BAUCUS. Mr. President, I yield 5
minutes to the Senator from Michigan.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Ms. STABENOW. Mr. President, I
thank my friend and colleague from
Montana, who is working hard overall
on this legislation. We appreciate his
work.

I came to the floor today to join with
colleagues to support this amendment
and to commend the Senator from New
Hampshire and the Senator from Mas-
sachusetts for their joint leadership on
the committee of jurisdiction and on
this very important amendment.

I think one of the most important ac-
tions we can take to lower prescription
drug prices for everyone is this amend-
ment. Making the marketplace work,
making competition work, allowing,
once a patent is completed, for a ge-
neric drug—or, as we say in Michigan,
an unadvertised brand—to have the op-
portunity to go on the market, to be
able to manufacture that drug and drop
the price, I think is very significant.

It is very important that we adopt
the provisions in this amendment that
relate to enforcement and the 30-month
stay.
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We have had in Michigan for the last
couple of years a very important coali-
tion with Blue Cross and Blue Shield,
the Detroit Regional Chamber, and the
Grand Rapids Chamber. I just came
from a meeting in my office with rep-
resentatives from the chambers, with
other businesses, and those in the com-
munity who understand we have to get
a handle on the explosion of prescrip-
tion drug prices, and it is critically im-
portant we have competition to bring
those prices down.

We know the average brand-name
product is going up about three times
the rate of inflation. We also know it is
very costly to invest in new break-
through drugs. We have many policies
on the books to support and subsidize,
through the taxpayers, new break-
through lifesaving medication and to
get it to market.

There is important research done in
my State of Michigan, of which I am
very proud, through those working in
Ann Arbor and Kalamazoo and many
other parts of Michigan, which has
made a real difference in our lives.

Also, after we help fund the National
Institutes of Health research, we allow
companies tax deductions and credits
for research, and we give them up to a
20-year patent so they can recover
their costs from their investments in
critical research and then the oppor-
tunity to bring these products to mar-
ket.

The deal with the American tax-
payers is once that process of sub-
sidizing and support is finished, that
formula, that information is supposed
to be available for companies that do
not do research—companies that have
been called generic drug companies—to
manufacture that medicine at a cheap-
er price. They do not do the research
so, by definition, it can be done at a
cheaper price. We know that anywhere
from 30 percent—I have seen prices
that were 70 percent lower. There is a
wide range in the ability to bring down
prices by having this system work.

We also know that, unfortunately,
there have been cases where the system
has not worked, where companies have
gamed the system or manipulated the
system to stop these lower-cost medi-
cations from going on the market.

This amendment will close the loop-
holes and hopefully better enable the
system to work so we can have the ben-
efit as consumers, as American tax-
payers, of the investments we have
made in helping to bring new drugs to
the market and have the benefit of
being able to afford those products
once that medicine comes to the mar-
ket.

I am very pleased and appreciate the
hard work everyone on both sides of
the aisle has been involved in to bring
this legislation forward. I have spoken
many times on the floor about what I
believe to be the two goals of Medicare
prescription drug coverage and low-
ering prices for everyone. This amend-
ment is part of lowering the prices for
everyone.
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I commend everyone involved and
urge support of the amendment.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. The Senator
from Montana.

Mr. BAUCUS. Mr. President, it goes
without saying we live in a very com-
plicated era. That is especially true
with prescription drug pricing, health
care costs, new technologies, and new
health care technologies. You cannot
turn on the evening news without see-
ing a new technology, some way to
help people lead higher quality lives,
and you cannot turn on the TV without
seeing an ad where essentially a pre-
scription drug is being advertised as a
new drug to help make people’s lives
better.

It is very hard for people to know
what to believe. It is also very difficult
to know just what the right policy
should be in Congress with respect to
prescription drug benefits, more par-
ticularly what prices people should pay
for drugs, and that is why we have
deductibles, copays, and catastrophic
coverage, and also what price Medicare
should pay to the prescription drug
companies when seniors are receiving
benefits for drugs, and what the sub-
sidy would be.

It is not easy. I commend the Sen-
ators who put together this amend-
ment because this amendment says:
OK, the brand-name drug companies,
the pharmaceuticals have their patent
protection, and there is a good reason
for patent protection: Because it takes
a long time to develop drugs, and it is
expensive. But there comes a time
when enough is enough, when 17
yvears—I think that is the number of
years of patent protection—is enough.

Over the years, some of the drug
companies have been able to prevent
competition from working; that is, the
generic companies come along to
produce basically the same product,
since the patent expired, but they are,
in effect, denied the ability to sell at
the much lower price because pharma-
ceuticals have multiple 30-month peri-
ods of stay. I am not saying this bill is
perfect, but it is a great advance in
helping beneficiaries and in helping the
Federal Government get the best price,
get the best buy for the drugs that are
on the market that senior citizens are
going to utilize and buy, one way or
another, and Uncle Sam is going to
buy.

I highly compliment the authors of
this legislation. We will see how well it
works. My guess is it is going to work
pretty well. There are many efforts,
Mr. President, as you know, around the
country; many States are figuring out
ways, with volume purchasing, to get
lower prices for prescription drugs
under the Medicaid program.

We do not want to kill the goose that
lays the golden egg. The pharma-
ceuticals have provided our people with
wonderful drugs. There is no getting
around that. At the same time, every-
body wants to get as much as he or she
can for themselves—not everybody but
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a lot of people do. Certainly, in our
competitive capitalistic system which
works pretty well, companies are con-
cerned about the bottom line, share-
holders, quarterly reports, so they are
going to try to make as much money
as they can for the shareholders, and
that is their responsibility.

In so doing, brand-name companies
have taken advantage of the patent,
taken advantage of current law. They
have found a loophole, and this legisla-
tion is designed to close that loophole,
so that after 17 years and the patent
period has expired, companies can offer
generic drugs, lower-priced drugs. That
makes the most sense once the patent
period has expired. It is going to help.
This is a bill which has many different
provisions. It is very complicated. We
are entering a whole new era of pre-
scription drug benefits and a whole new
way to get them out to senior citizens
through Medicare, through private
plans, through PPOs, through HMOs,
and trying to find the right balance be-
tween value for beneficiaries—that is
stability, so our senior citizens know
what they are getting on the one hand
and efficiency on the other; that is
making sure it is the lowest price pos-
sible.

This amendment before us does a
pretty good job in striking that bal-
ance; that is, efficiency as a lower cost
to seniors and the Federal Government
because of generics, and also stability
because it is done in a way that seniors
have a better idea what they are get-
ting.

I commend the Senators, and I yield
the floor.

The PRESIDING OFFICER. The time
of the Senator has expired. The Sen-
ator from Oregon.

Mr. SMITH. Mr. President, I rise in
support of this amendment. I commend
Senators GREGG, SCHUMER, MCCAIN,
and KENNEDY for their work on this
carefully crafted and bipartisan
amendment.

Improved access to generic drugs is a
policy that is, frankly, long overdue.
Last year I voted in favor of this
amendment, and I am pleased to say I
believe today’s vote will be on an im-
proved amendment.

The bill’s sponsors have worked with
the FDA, the drug industry, and the
generics to reach the compromise that
is before the Senate today. The result
is a bill that will bring generics to the
market in a timely way without sti-
fling or shifting the process. Innova-
tions that are vital to the American
public and to health care consumers
around the globe are, I believe, con-
tained within this bill. By closing the
loopholes that have allowed both the
brand name drug companies and the
generics to keep more affordable drugs
off the market, all Americans win. I
urge my colleagues to support this
amendment.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. SMITH. I suggest the absence of
a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ENZI. Mr. President, I ask unani-
mous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ENZI. Mr. President, I ask unani-
mous consent that Senator LINCOLN be
added as a cosponsor to my modified
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ENZI. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GREGG. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GREGG. Mr. President,
much time remains?

The PRESIDING OFFICER. Forty-
five seconds.

Mr. GREGG. Mr. President, that is
just enough time for me to once again
thank the people who have brought
this bill to fruition, especially Senator
SCHUMER, Senator MCCAIN, and Sen-
ator KENNEDY. It is very strong legisla-
tion which is going to do a lot to make
drugs more affordable for all American
citizens, and innovation for new drugs
to care for the people in America.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, I know we
are about to vote in a couple of min-
utes. I look forward to voting for this
very important amendment. I com-
mend the Senator from New Hampshire
and the Senator from New York for
their tireless work to bring this
amendment to the floor in a way that
it will receive broad support. It will
achieve the objective of lowering the
cost of prescription drugs, I believe, by
bringing generic drugs to market fast-
er. It will do so in a balanced, respon-
sible way.

I also want to take a second to ap-
plaud the Senator from TUtah, Mr.
HATCH, who really showed remarkable
foresight in the original Hatch-Wax-
man bill that has done so much to
maintain balance between fostering re-
search and innovation of new drugs on
the one hand and expanding accessi-
bility of more affordable generic drugs
on the other. The success of that par-
ticular bill has been remarkable.

I do have several concerns about the
amendment. I will be voting proudly

how
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for this amendment, but I will state
the few concerns I have that I hope we
can address over the coming days.

The intent of the amendment is
clear: To improve competition, to
bring high-quality, cost-efficient, and
generic alternatives to the market
sooner; and this amendment does just
that.

Mr. President, I want to address the
amendment before us offered by Sen-
ator GREGG and to commend him for
his tireless work to lower the cost of
prescription drugs by bringing generic
drugs to market faster.

Last year, the Senate considered, and
I voted against, a proposal to disrupt a
system that has worked relatively well
for almost 20 years—the landmark
Hatch-Waxman law. And I want to ex-
press my respect and admiration for
the tremendous commitment and fore-
sight shown by Senator HATCH in spon-
soring and authoring—along with other
colleagues in this body—the original
Hatch-Waxman bill that has done so
much to maintain a balance between
fostering research and innovation of
new drugs on the one hand and expand-
ing the accessibility of more affordable
generic drug copies of existing medi-
cines on the other.

Under Hatch-Waxman, generic com-
petition has flourished. In 1984, when
the law was passed, generics rep-
resented less than 20 percent of the
market. Today, generic drugs represent
nearly 50 percent of the entire market.

Yet because of some abuses of the
law, S. 812 last year proposed to ad-
dress the conditions under which ge-
neric drugs come to market. Although
the bill was intended to speed this
process and bring cheaper drugs to the
American consumer, I voted against
this proposal for a number of reasons,
including concerns about the impact
the bill would have on public health as
well as its possible effect on the devel-
opment of new, innovative drugs. I
shared the concern about abuses to
Hatch-Waxman and agreed with issues
related to rising drug costs, but the
proposal last year simply went too far,
way beyond the recommendations con-
tained in the Federal Trade Commis-
sion’s 2-year study.

Therefore, I commend Senator GREGG
for the good work he has done on to-
day’s amendment. This represents sig-
nificant improvement from last year’s
bill in an attempt to address ongoing
concerns with last year’s proposal.

Currently, we are working to provide
Medicare recipients access to prescrip-
tion drugs, and that debate will con-
tinue into next week. During this dis-
cussion, we must address the cost
issue, what current changes we must
invoke to maintain the long-term sus-
tainability of this added benefit by en-
suring that the cost of drugs are appro-
priate, reasonable, and not beyond the
reach of Americans. The Hatch-Wax-
man law has almost 20 years of bal-
ance, and now is the time to go back
and readjust and make sure that bal-
ance is well situated going forward.
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As we look at the overall sky-
rocketing cost of health care, the cost
of prescription drugs is dramatically
increasing. But in the name of cost
savings, never should we threaten pub-
lic health. Furthermore, never should
we threaten the research and innova-
tion that has made us the envy of the
world in terms of health care—the
great breakthrough drugs, the invest-
ment in research and development,
which eventually will deliver a cure for
diseases that are not curable today.

Let me make clear that today’s
amendment is much improved over last
year’s proposal, which took a heavy-
handed approach to this very real prob-
lem and would have dealt a serious
blow to pharmaceutical research and
innovation. My colleagues, Senators
GREGG, SCHUMER, MCcCCAIN, and KEN-
NEDY, should be commended for their
progress. Nevertheless, the amendment
still has some significant flaws. Let me
briefly outline several of my concerns.
Even though these concerns will not
prevent me from voting for this amend-
ment, I believe that we must address
these issues and I hope my colleagues
will work with me in this regard.

First, I am concerned by questions
that have been raised regarding the
constitutionality of a key provision al-
lowing generic drug makers to seek de-
claratory judgment that the brand’s
patent is not valid or is not infringed.
At the least, it seems likely that this
question will generate significant liti-
gation; at the worst, it raises the pros-
pect that all of the work put in on this
point may ultimately be for naught if
the courts decide that it is unconstitu-
tional.

Next, under current law, if the court
finds that a person has willfully in-
fringed a patent, then the court awards
treble damages. The amendment states
that the court need not award treble
damages in some circumstances—an al-
teration of patent rights that would
apply only to drug patents and that re-
moves the disincentive for generic
companies to willfully infringe pat-
ents.

While this amendment seeks to cod-
ify the recently finalized FDA rule lim-
iting innovators to one 30 month stay,
I am concerned that it fails to include
a clarification of the Food and Drug
Administration’s, FDA, current policy
that an amendment or supplement to
an abbreviated new drug application,
ANDA, cannot cover a drug other than
the original drug indicated in the
ANDA. Without closing this obvious
loophole, we are only creating addi-
tional problems with the appropriate
administration of the 30-month stay
and leaving in place a possible manner
by which to game the system.

The intent of the amendment is
clear, to improve competition and
bring high-quality, cost-efficient ge-
neric alternatives to market sooner. If
improving competition is achieved, I
believe costs will decrease. However, I
believe changes could be made to bet-
ter improve competition, for example,
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by allowing a generic firm that may
not have been the first to file but is the
first to have an approved drug ready
for market to obtain the 180-day mar-
keting exclusivity. This would be more
proconsumer because it would reward
the generic company that actually gets
their drug to market fastest, rather
than the one that simply was first in
line.

However, I do comment Senator
GREGG for including a ‘‘use it or lose
it”” provision to discourage anti-
competitive behavior. This is a signifi-
cant advancement from last year’s
“‘rolling exclusivity’” provision, and
will protect consumers from anti-
competitive behavior on the part of
both brand drug companies and
generics.

I will support this amendment. How-
ever, I believe we must continue to
work to ensure the workability of the
amendment, to provide that this does
not inadvertently increase the health
and safety risks to patients, and to
avoid setting precedents that could
lead to greater confusion and litigation
in this area. I thank Chairman GREGG
for his work on this issue and look for-
ward to continuing to work with him
on this as we move forward.

Again, I commend the Senator from
New Hampshire for his tremendous
support in authoring, sponsoring, and
amending this amendment.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the question is on
agreeing to amendment No. 932, as
modified and amended.

Mr. ENZI. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from North Carolina (Mr.
EDWARDS), the Senator from Florida
(Mr. GRAHAM), the Senator from Ha-
waii (Mr. INOUYE), the Senator from
Massachusetts (Mr. KERRY), and the
Senator from Connecticut (Mr. LIEBER-
MAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-

chusetts (Mr. KERRY) would vote
ééyea77.
The PRESIDING OFFICER (Mr.

SMITH). Are there any other Senators
in the Chamber desiring to vote?
The result was announced—yeas 95,
nays 0, as follows:
[Rollcall Vote No. 228 Leg.]

YEAS—95
Akaka Breaux Cochran
Alexander Brownback Coleman
Allard Bunning Collins
Allen Burns Conrad
Baucus Byrd Cornyn
Bayh Campbell Corzine
Bennett Cantwell Craig
Biden Carper Crapo
Bingaman Chafee Daschle
Bond Chambliss Dayton
Boxer Clinton DeWine
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Dodd Johnson Reed
Dole Kennedy Reid
Domenici Kohl Roberts
Dorgan Kyl Rockefeller
Durpin Landrieu Santorum
EHS}gn Lautenberg Sarbanes
Enlz1 Leahy Schumer
Fe%ngol'd Lfavm Sessions
Feinstein Lincoln Shelb
N y

Fitzgerald Lott L

: Smith
Frist Lugar
Graham (SC) McCain Snowe
Grassley McConnell Specter
Gregg Mikulski Stabenow
Hagel Miller Stevens
Harkin Murkowski Sununu
Hatch Murray Talent
Hollings Nelson (FL) Thomas
Hutchison Nelson (NE) Voinovich
Inhofe Nickles Warner
Jeffords Pryor Wyden

NOT VOTING—5

Edwards Inouye Lieberman
Graham (FL) Kerry

The amendment (No. 932), as modified

and amended, was agreed to.
AMENDMENT NO. 939

The PRESIDING OFFICER. There
are now 10 minutes equally divided
prior to the next vote.

Who yields time?

The Democratic leader.

Mr. DASCHLE. Mr. President, the
amendment that is now pending before
the Senate addresses a concern that
many of us have with regard to the vol-
atility of the premium.

As everyone knows, currently, the
Medicare Part B premium is $58.70.
That is across the board, across the
country. Regardless of where you live,
regardless of the circumstances, a sen-
ior pays $568.70. We do not know what
the premium for this prescription drug
benefit will be. We are told the average
cost is anticipated to be $35. But there
is the average national weighted pre-
mium that is supposed to be about $100,
which comprises both what the bene-
ficiary pays and what the Government
pays. If that is off by $10, if it is going
to be $110 rather than $100, that $10 is
going to be added to the $35, requiring
a 30-percent increase in the cost of the
premium for the beneficiary.

So we are very concerned, first,
about the unpredictability of the pre-
mium, and, secondly, about the vola-
tility of the premium because we really
do not know what the national weight-
ed average is going to be.

We also know because of utilization,
there could be dramatic changes from

region to region. Currently, in a
Medicare+Choice program, including
prescription drug benefits, a benefit

package in Florida costs $16 and a
package costs $99 in Connecticut. So
you get a wide-ranging variance with
regard to regions of the country.

This amendment simply says: Look,
of all the factors you have to be con-
cerned about; at least on the premium
you are going to have some under-
standing that it is not going to vary as
dramatically and as wildly as it might
because there will be a cap of 10 per-
cent over that national average for the
beneficiary’s contribution. If the na-
tional average is $35, it cannot exceed
10 percent more in any 1 year. It might
exceed more than that year after year,
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but each year it would be within 10 per-
cent of the average. It can go below
that, but it just cannot go above 10 per-
cent.

When you look at all of the concerns
that seniors have with regard to the
unpredictability of this plan, the co-
pay, the coverage gap, the stop loss,
the benefits package itself—all of those
concerns, in addition to the variance of
the premium—we are simply saying,
let’s do, at least in part, what we do
with Medicare Part B. If Medicare Part
B can be $568.70, let’s say the prescrip-
tion drug benefit can be $35 plus 10 per-
cent regardless of what circumstances
may be out there.

Let’s give a little more certainty, a
little more stability to seniors as they
begin to pay their premiums. As it as a
result of this bill, they are going to be
paying $100 a month now for Part B as
well as for this new prescription drug
benefit per month. I think we have to
be concerned about how high those
costs can go and how much economic
challenge these seniors are going to
have to take on as they face the real
prospect of being in a position of not
being able to afford the benefit at all.

Mr. President, I yield to my dear
friend and colleague from Nebraska,
Senator NELSON.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. NELSON of Nebraska. Mr. Presi-
dent, the purpose of insurance is to
help stabilize the market and spread
costs and risk over an entire group of
people. This amendment will help
achieve that goal. It will reduce sig-
nificantly the unpredictability of the
premium and the unpredictability of
the disparity of State premiums. It will
bring certainty to the process. People
will know that their rate cannot be
greater than 10 percent of the national
average.

If we are going to manage care, we
need to manage competition as well.
This is one way of being able to do it.
Just such as in Medicare, the insurance
companies here, providing the new
drugs, would decide what premiums to
charge seniors based on experience
within the State. What we would say is
they have to take into account the na-
tional statistics and data in deter-
mining the rates.

I think it will even it out, and the
disparity between State 1 and State 2
will be significantly lower. Unpredict-
ability will be reduced and the cer-
tainty that will be established will be
beneficial to the people. It will give
seniors peace of mind, as well, with the
ability to pay and know what the fu-
ture will bring.

Stability and predictability is impor-
tant in this particular program. We
hope our colleagues will take a look at
this and understand that the difference
in the rate in New York should not be
significantly different than the rate in
Florida or Nebraska or wherever we
may reside.

I think we all have an interest in
making sure this program works, that
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it is sustainable, and, therefore, I ask
colleagues to be supportive of this
amendment. I think it is in the best in-
terests of the insuring public, and, in
this particular case, our seniors.

Mr. HATCH. Mr. President, I rise in
opposition to the amendment offered
by the minority leader, Senator
DASCHLE. This amendment would man-
date a nationwide cap on the premium
for the stand-alone prescription drug
plans.

Although at first this amendment
might seem attractive, a closer look
reveals blemishes and flaws in this ap-
proach, flaws that would spell disaster
for the stand-alone prescription drug
benefit and for Medicare beneficiaries
were we to adopt this amendment.

S. 1 provides for a stand-alone pre-
scription drug plan premium that
would average $35 nationwide. The
amendment offered by Senator
DASCHLE would cap the premium at
$38.50.

Although it may sound trivial, the
difference between these two ap-
proaches is an important distinction to
make if we are to implement a success-
ful program.

S. 1 provides for at least two, and
perhaps many more, private entities to
bid for and provide stand-alone pre-
scription drug coverage in each region.
The plans may provide either the
standard drug benefit or a drug benefit
that is actuarially equivalent to the
standard drug benefit.

The actuarially equivalent plans will
have some flexibility in determining
the specific prescription drugs that
they provide and how they provide
those drugs to beneficiaries. Some
plans may be more efficient. These
plans may find that they are able to
provide prescription drugs at a lower
cost and charge a premium that is less
than $35. Others may choose to offer
enhanced coverage or use delivery sys-
tems that require a premium that is
higher than $35. It may be 5 percent
higher. It may be 10 percent higher. It
may be 15 percent higher. Or, it could
also be lower.

So why should we lock ourselves in?
We would be negating the very flexi-
bility around which S. 1 was designed.

The point is that by providing for an
average nationwide premium and stipu-
lating that the plans may be actuari-
ally equivalent, we allow plans to offer
choices. And that is what Americans
and particularly Medicare beneficiaries
want.

S. 1 provides Medicare beneficiaries
with the opportunity to choose plans
based on price, service, and within cer-
tain mandated limits, the prescription
drugs that are provided.

Let me mention something that I ad-
dressed also a few days ago in my open-
ing remarks. This pertains to the pro-
vision in the bill ensuring that Medi-
care beneficiaries will have affordable
prescription drug coverage.

S. 1 gives the Secretary of Health and
Human Services the discretion to make
adjustments in geographic regions so
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there will not be a large discrepancy in
Medicare prescription drug premiums
across the country.

This is very important to me, be-
cause I do not want Utahns paying sig-
nificantly higher premiums than Medi-
care beneficiaries living in Miami or
New York.

That being said, I believe it is better
to give the Secretary of HHS the dis-
cretion to make those important deci-
sions. If we cap the monthly premium
in legislation, we are taking away plan
flexibility—one of the fundamental
principles of S. 1.

If we adopt the Daschle amendment
and cap the stand-alone drug plan pre-
mium nationwide, Medicare bene-
ficiaries will lose choices. The plans
will not have the flexibility to offer
improved service; they may find that
they are unable to offer different serv-
ices at all. There could be little to dis-
tinguish plans from each other. And
beneficiaries may not be able to find a
plan that offers the services or the par-
ticular brand of drug that they prefer.

This is not what Medicare bene-
ficiaries want and it is certainly not
what we in the Senate should offer
them. My Finance Committee col-
leagues and I have worked hard during
the last several months to provide
Medicare beneficiaries with choices;
choices that allow them to determine
which prescription drug plan works
best for them.

My colleague from South Dakota is
concerned also about the complexity of
variable premiums in S. 1. He has
claimed that differences between plans
will be confusing to our Nation’s sen-
iors.

I share Senator DASCHLE’s desire that
our seniors understand the terms of the
plans that they are offered. However, 1
must disagree that the stand-alone pre-
scription drug plans provided for in S.
1 will confuse seniors because the
choices offered to them will be clear.
Differences between plans will be obvi-
ous; seniors will choose a plan based on
the factors that are important to them.
It seems to me that this promotes the
kind of transparency in public policy
that a democratic, open society is all
about.

Let me mention another problem
that will certainly occur if the Senate
were to mandate a national prescrip-
tion drug premium.

If we mandate a specific, nationwide
premium dollar amount, Congress will
be back here every year debating
whether that amount reflects the true
cost to deliver prescription drugs.
Since we all know how quickly the
Government moves, this seems like a
decidedly inefficient process.

This is not how the American people
want their elected officials to spend
our time, and it certainly is not how I
think we can best use our time. This is
an instance when Congress should trust
the American people to determine what
is best for them by making choices in
the marketplace.

Furthermore, providing for a nation-
wide average premium allows plans the
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flexibility to design prescription drug
benefit packages that reflect modern
health care—not just what makes sense
today, but what will make sense in 10
to 20 years.

If plans do not have this flexibility,
we may in 10 years find ourselves in
the same situation that we are in
today, needing to revise a system that
no longer provides the up-to-date op-
tions that Medicare beneficiaries need
and deserve.

The private health insurance market
and the Federal Employees Health Ben-
efit Plans operate in this manner.

These plans provide benefits that
have evolved over time in response to
enrollees’ needs to keep pace with mod-
ern health care innovations. Flexi-
bility enables these plans to adjust
quickly to meet their enrollees’ needs
and flexibility will allow the stand-
alone prescription drug plans to meet
Medicare beneficiary needs quickly and
efficiently over time.

It is important also that we recog-
nize that the Congressional Budget Of-
fice has said that prescriptive benefits,
those spelled out in statute, will cost
more and will provide lower quality
and less efficient health care. Setting
limits usually means that plans pro-
vide the minimum benefit at the low-
est cost. Providing flexibility enables
plans to be innovative and to offer mul-
tiple coverage options that reflect
what Medicare beneficiaries want.

I urge my colleagues on both sides of
the aisle to resist the temptation to
vote for this amendment. Although it
may sound enticing, capping the pre-
scription drug premium will result in
an outcome that none of us desire and
that no one intended.

Capping the prescription drug pre-
mium will result in a one-size-fits-all
approach, an approach that will leave
us in a few years with a tired old pre-
scription drug plan that doesn’t meet
anyone’s needs.

This bill, S. 1, is about providing peo-
ple with choices—choices that are af-
fordable, but choices that also provide
Medicare beneficiaries with what they
need and want.

When the Government limits prices,
Americans lose choices. In establishing
a national average premium, not a na-
tionwide premium, S. 1 will provide
Medicare beneficiaries with the pre-
scription drugs that they need and the
choices that they want today and in
the future. That is what Medicare
beneficiaries tell us that they want and
that is what my Finance Committee
colleagues and I have worked so hard
to provide. And that is why I will op-
pose this amendment and why I urge
my colleagues to do the same.

The PRESIDING OFFICER. Time in
support of the amendment has expired.

Who yields time in opposition?

The Senator from Wyoming.

Mr. THOMAS. Mr. President, I yield
time to the Senator from Montana.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I just
want to inform my colleagues that this
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is a balanced bill. It has been very dif-
ficult to achieve that balance. I fear it
is becoming more fragile as the days
pass by. I think it would be very unfor-
tunate if this bill fell apart.

I am not saying, by any stretch of
the imagination, that the amendment
offered by my very good friend from
South Dakota is going to tip the bal-
ance of the bill, but I am saying—
knowing of other amendments that are
coming up, and the views that various
Senators are taking on the amend-
ments they may offer later on—this
balance, this bill which I think we all
want to support, is not in jeopardy yet
but it is somewhat tenuous.

There are protections in the bill for
premiums. A couple quick points: One,
under the bill, there are large geo-
graphic areas, which will tend to force
the premiums to not fluctuate but to
be according to insurable principles.

Second, there are very strong con-
sumer protections that are basically
the FEHBP protections which provide
premiums have to be in line with bene-
fits. That is under FEHBP. We incor-
porated that in the bill.

There is also a geographic adjust-
ment in the bill. Right now, the Sec-
retary has discretion to make the geo-
graphic adjustment. That might be
strengthened later on in the pro-
ceedings.

I am sympathetic with the purpose of
this amendment, but my judgment is,
at this time, we should not adopt this
amendment because there are suffi-
cient protections in the bill, and I do
not want this bill—I do not think any
Senator wants this bill—to go south
because of other amendments that may
be adopted that may cause that to hap-
pen.

This is a historic moment. We are on
the eve, the cusp of passing prescrip-
tion drug benefit legislation. We should
not take that lightly. I know we don’t.
I think we want a big vote. Medicare
passed by a large margin back in 1965.
Many Senators are saying there is a
chance this underlying bill could get
60, 70, 80 votes. I say to my colleagues,
I think we owe it to ourselves to try to
find a way to help pass this legislation
by a large margin.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. BREAUX. Mr.
much time remains?

The PRESIDING OFFICER. Two and
a half minutes.

The Senator from Wyoming.

Mr. THOMAS. Mr. President, I urge
my colleagues to vote against this
amendment. Competition is the key to
holding down costs. That is common
sense. This amendment is anticompeti-
tive because it constrains competition.
I think we should oppose it.

According to CBO, the competitive
policies in our bill ensure that pre-
miums and cost sharing for drug cov-
erage will be affordable. Under S. 1,
prescription drug plans that do a poor
job of negotiating drug prices will have
to charge a higher premium. The same

President, how
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goes for plans that are inefficient and
wasteful. Plans that do a good job ne-
gotiating will be able to charge lower
premiums. That is the marketplace.
We should not micromanage it. This
amendment does just that. I urge my
colleagues to oppose it.

I remind my colleagues, a similar
amendment capping premiums at 5 per-
cent was defeated in the Finance Com-
mittee last week by a vote of 7 to 14.

I yield to my friend from Louisiana.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. BREAUX. Mr. President, I would
just say, in conclusion, protections in
this bill are exactly the same we have
as Members of the Senate. The Admin-
istrator could not approve a premium
unless it reasonably and equitably re-
flects the value of the prescriptions
they are getting. A Government agency
makes the decision on whether it is a
reasonable premium.

When you have a deductible that is
fixed, it cannot be varied at all. And
the catastrophic cut-in cannot be
raised. It can be lowered. You have to
have something left to compete on, and
the premium will be one thing, al-
though it still has to be approved by
the Administrator.

So I think the balance we have in the
bill is a good one. It is equitable, and I
think it can work.

Mr. DASCHLE. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to
amendment No. 939, as modified. The
clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from North Carolina (Mr.
EDWARDS), the Senator from Florida
(Mr. GRAHAM), the Senator from Ha-
waii (Mr. INOUYE), the Senator from
Massachusetts (Mr. KERRY), and the
Senator from Connecticut (Mr. LIEBER-
MAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Florida
(Mr. GRAHAM) and the Senator from
Massachusetts (Mr. KERRY) would each
vote ‘‘yea’.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 39,
nays 56, as follows:

[Rollcall Vote No. 229 Leg.]

YEAS—39
Akaka Dodd Lincoln
Bayh Dorgan Mikulski
Biden Durbin Murray
Bingaman Feingold Nelson (FL)
Boxer Feinstein Nelson (NE)
Byrd Harkin Pryor
Cantwell Hollings Reed
Carper Johnson Reid
Clinton Kennedy Rockefeller
Conrad Kohl Sarbanes
Corzine Lautenberg Schumer
Daschle Leahy Stabenow
Dayton Levin Wyden
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NAYS—56
Alexander DeWine McCain
Allard Dole McConnell
Allen Domenici Miller
Baucus Ensign Murkowski
Bennett Enzi Nickles
Bond Fingerald Roberts
Breaux Frist Santorum
Browpback Graham (SC) Sessions
Bunning Grassley Shelb
v

Burns Gregg .

Smith
Campbell Hagel
Chafee Hatch Snowe
Chambliss Hutchison Specter
Cochran Inhofe Stevens
Coleman Jeffords Sununu
Collins Kyl Talent
Cornyn Landrieu Thomas
Craig Lott Voinovich
Crapo Lugar Warner

NOT VOTING—5
Edwards Inouye Lieberman
Graham (FL) Kerry
The amendment (No. 939) was re-

jected.

Mr. STEVENS. Mr. President, I move
to reconsider the vote and I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

AMENDMENT NO. 945

Mr. GREGG. Mr. President, what is
the regular order?

The PRESIDING OFFICER. The
Gregg amendment, on which there are
2 minutes of debate evenly divided.

Mr. GREGG. Mr. President, I ask
unanimous consent that Senator TAL-
ENT be added as a cosponsor of the
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GREGG. Mr. President, I will
just say this amendment is a good idea.
I yield back the remainder of my time.

The PRESIDING OFFICER. Who
yields time in opposition?

If all time is yielded back, the ques-
tion is on agreeing to the amendment
of the Senator from New Hampshire.

The yeas and nays have been ordered.

The clerk will call the roll.

Mr. REID. I announce that the Sen-
ator from North Carolina (Mr.
EDWARDS), the Senator from Florida
(Mr. GRAHAM), the Senator from Ha-
waii (Mr. INOUYE), the Senator from
Massachusetts (Mr. KERRY), and the
Senator from Connecticut (Mr. LIEBER-
MAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“yea‘”.

The PRESIDING OFFICER (Mr. COR-
NYN). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 94,
nays 1, as follows:

[Rollcall Vote No. 230 Leg.]

YEAS—9%4
Akaka Bond Carper
Alexander Boxer Chafee
Allard Breaux Chambliss
Allen Brownback Clinton
Baucus Bunning Cochran
Bayh Burns Coleman
Bennett Byrd Collins
Biden Campbell Conrad
Bingaman Cantwell Cornyn
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Corzine Hutchison Pryor
Craig Inhofe Reed
Crapo Jeffords Reid
Daschle Johnson Roberts
Dayton Kennedy Rockefeller
DeWine Kohl Santorum
Dale Landien Sarbanes
Domenici Lautenberg Zchu.mm
Dorgan Leahy ©€SS10nS

. N Shelby
Durbin Levin .
Ensign Lincoln Smith
Enzi Lott Snowe
Feingold Lugar Specter
Feinstein McCain Stabenow
Fitzgerald McConnell Stevens
Frist Mikulski Sununu
Graham (SC) Miller Talent
Grassley Murkowski Thomas
Gregg Murray Voinovich
Hagel Nelson (FL) Warner
Harkin Nelson (NE) Wyden
Hollings Nickles

NAYS—1
Hatch
NOT VOTING—5

Edwards Inouye Lieberman
Graham (FL) Kerry

The amendment (No. 945) was agreed
to.

———

RECOGNIZING NATIONAL HOCKEY
LEAGUE’S NEW JERSEY DEVILS
AND THE NEW JERSEY NETS

Mr. CORZINE. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Senate Resolution No. 176, in-
troduced by myself and Senator LAU-
TENBERG.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 176) recognizing the
National Hockey League’s New Jersey Devils
and National Basketball Association New
Jersey Nets for their accomplishments dur-
ing the 2002-2003 season.

There being no objection, the Senate
proceeded to consider the bill.

Mr. DORGAN. Reserving the right to
object—and I shall not object—I want
to be certain I will be recognized fol-
lowing the disposition of the resolution
by the two Senators from New Jersey.
My understanding is that I was to be
recognized at this moment. They are
asking for 10 minutes, combined, for
this resolution. Is my understanding
correct that I will be recognized by pre-
vious unanimous consent following dis-
position of this?

The PRESIDING OFFICER. It has
been ordered that the Senator from
North Dakota shall be recognized to
offer the next amendment.

Mr. DORGAN. Thank you.

Mr. LAUTENBERG. Mr. President, is
that reserving the time that was imme-
diately available? I am a little con-
cerned. If the Senator from North Da-
kota has that, I want to honor that. If
not, we might take a little more time
than 10 minutes.

The PRESIDING OFFICER. No time
has been allocated.

Mr. BAUCUS. Mr. President, if I un-
derstand the drift of things, obviously
Senators can reserve, we can work this
out. I ask consent that the Senators
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from New Jersey be given 10 minutes to
speak on a very important subject; fol-
lowing that, the Senator from North
Dakota be authorized on his amend-
ment to follow the order in the earlier
unanimous consent.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. CORZINE. I rise today with my
distinguished colleague from New Jer-
sey, my friend and longstanding rep-
resentative of our great State, Senator
LAUTENBERG, to discuss a resolution
honoring the New Jersey Devils and
the New Jersey Nets, their accomplish-
ments in postseason of the respective
leagues.

The past 2 weeks have seen the Dev-
ils host the Stanley Cup after defeating
the Anaheim Mighty Ducks and the
Nets reached the NBA finals. For the
second year in a row, the Nets have
been in the finals of the NBA, this year
against a very talented group from
Texas, the San Antonio Spurs. These
accomplishments have made the con-
stituents of my State very proud, and
deservedly so.

Over the last 9 years, the New Jersey
Devils have won the NHL Stanley cup
three times—as much as my team in
hockey. During that time, a stifling de-
fense led by Scott Stevens, the play-
making abilities Patrik Elias and
Scott Gomez, and the superb
goaltending of Martin Brodeur have be-
come the standards of excellence in the
National Hockey League.

At the same time, the New Jersey
Nets have become one of the most suc-
cessful teams in the NBA, winning the
Eastern Conference Championship each
of the last 2 years, led by the out-
standing play of Jason Kidd, in my
view the best pointguard in the NBA.

The Devils and the Nets both play at
the Continental Airline Arena in East
Rutherford, NJ, a town of about 10,000
folks. Many think it is the nexus of the
sporting universe. We would like to see
some of the Olympics in 2012. That is
right, even though some of my col-
leagues from Texas might dispute some
of that view.

It is a great organization that hap-
pens to own both teams, the Devils and
the Nets. They go beyond their sup-
porting crowds. Both teams are ac-
tively involved in the community and
give a tremendous amount back to it.
Patrik Elias helps support Transplant
Speakers International, an organiza-
tion that raises funds and awareness
for organ transplants. Dikembe
Mutombo helped dedicate the Nets
Reading and Learning Center at the
Hudson County Boys and Girls Club in
Jersey City. Over and over again the
players have helped in our disadvan-
taged schools and communities. They
are terrific.

I mention one individual who sets a
standard for excellence in business and
in sports. That is the general man-
ager—surprisingly, of both teams—Lou
Lamoriello, whose dual role is unique
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in the sporting world. Quite frankly, I
think he is the best in the business be-
cause he sets a standard not only on
the basketball court and hockey wing
but in how he operates in the commu-
nities, giving back and expecting peo-
ple to behave and operate in a class
way.

This is a terrific credit to an organi-
zation, to the teams, and most particu-
larly to fans who have supported them.
New Jersey sometimes does not get the
kind of recognition it needs. These two
organizations have done that through
dedication, teamwork, and sportsman-
ship. They have achieved great success.
I congratulate them.

I yield to my colleague from New
Jersey.

Mr. LAUTENBERG. I thank my col-
league and friend from New Jersey for
his enthusiasm. I know he often gets
on an airplane no matter what time, as
long as our business here is done, and
he gets up there, maybe sometimes in
the fourth quarter of a game. But he
gets there and roots the Nets on.

I am pleased to note the great sports
accomplishments of two New Jersey
teams in recent weeks. I support this
resolution. I congratulate the New Jer-
sey Devils for winning the Stanley Cup
and the New Jersey Nets for winning
the NBA’s Eastern Conference.

I am going to be gracious and extend
my congratulations to Senator
HUTCHISON, with whom I had a wager,
because the San Antonio Spurs played
wonderful basketball, as disappointing
as it was to me and other New Jersey
Net fans. I paid off that wager with a
case of beautiful New Jersey tomatoes
for our terrible loss.

Winning the Stanley Cup 3 of the last
9 years proves that the Devils are the
most dominant team in hockey. I was
thrilled to watch them win game 7 with
a shutout by the Devils’ exceptional
goalie, Martin Brodeur, who recorded 7
shutouts during the playoffs alone.
Special congratulations are in order for
five players who have been with the
team for all three championships:
Brodeur, Ken Daneyko, Scott Stevens,
Sergei Brylin, and Scott Niedermayer.

As mentioned by Senator CORZINE,
general manager Lou Lamoriello has
established a culture of success in New
Jersey by molding winning teams each
year around this core of five. The
Meadowlands, where the Continental
Airlines Arena is located, is no safe
haven for opponents. Our Devils were a
remarkable 12 and 1 on home ice during
the playoffs. That’s the most home
wins in the history of the Stanley Cup
playoffs.

It’s nice to congratulate the New Jer-
sey Nets, as well, because New Jersey,
after all, is where the first professional
basketball game was played, in Tren-
ton, 1898. No, I don’t remember it.

The Nets have been Eastern Con-
ference champions and have played in
the NBA finals for 2 years in a row.
This year they compiled an amazing
streak of 10 consecutive wins, sweeping
past the Celtics and Detroit Pistons
along the way.
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