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The Senate met at 9:15 a.m. and was
called to order by the President pro
tempore (Mr. STEVENS).

The PRESIDENT pro tempore. To-
day’s prayer will be offered by our
guest Chaplain, Rev. Richard A.
Lapehn of Milton Presbyterian Church,
Rittman, OH.

PRAYER

The guest Chaplain offered the fol-
lowing prayer:

Let us pray:

Triumphant and holy God, ruler of
Heaven and Earth, You have given to
us the privilege of living in these un-
precedented times. We know that our
hope is vain when it is placed in hu-
mankind. Scripture cries aloud, “As
the heavens are higher than the earth,
so are My ways higher than your ways,
and My thoughts than your thoughts”
declares the Lord (Isaiah 55:9). Blessed
is the Nation whose God is the Lord.

May we listen for Your voice and
learn, hear and obey You amid the
competing pressures for our time. Our
world will not thrive with pusillani-
mous leaders, bereft of the courage to
speak and act for those things which
are just and right in Your eyes. These
uncommon days require leaders who
will seek out Your vision, soak up Your
wisdom, and rely upon Your strength
for the rigorous task they face.

May debate be lively and leavened
with hope, may conversations uplift
and encourage, and may the words spo-
ken in this Chamber bring persistent
honor to Your Name. Bless each Sen-
ator with Your mercy, Your peace, and
Your abiding Spirit. Amen.

———

PLEDGE OF ALLEGIANCE

The PRESIDENT pro tempore led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

Senate

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. The
majority leader is recognized.

———

SCHEDULE

Mr. FRIST. Mr. President, this morn-
ing the Senate will immediately re-
sume consideration of S. 1, the pre-
scription drug benefit/Medicare bill.
Under the previous agreement, the
Senate will begin two back-to-back
rollcall votes shortly. We were in late
last night, and we set those votes to
occur the first thing this morning.

The voting schedule will be as fol-
lows: The first vote will be in relation
to the Harkin amendment No. 991 deal-
ing with demonstration programs. The
second vote will be in relation to the
Edwards amendment No. 1052 dealing
with drug advertising. For the remain-
der of the day, we will continue to de-
bate and vote on amendments to S. 1.

We have made very good progress
over the last 2 weeks on this bill. The
Democratic leader and | were just talk-
ing, and we still have 50 amendments
pending. It is my hope a number of
these amendments will be disposed of
by voice vote. | know the managers are
working along that line. Inevitably,
though, we are going to have a very
heavy voting schedule today and into
this evening. Members should expect
rollcall votes throughout the day and,
if necessary, into the wee hours of the
morning on Friday. We will know a lit-
tle bit later today the pace of these
amendments and how they can best be
handled.

My intention was to finish this bill
before the July 4 recess. | think every-
body is working in good faith to do just
that. With the cooperation of all Mem-
bers, and if we are able to continue vot-
ing throughout the day and the debate-
and-amendment process, we may be
able to pass this legislation this
evening.

RECOGNITION OF THE MINORITY
LEADER

The PRESIDENT pro tempore. The
Democratic leader is recognized.

Mr. DASCHLE. Mr. President, | have
indicated to the majority leader that |
intend to work with him today to
schedule as many of these votes and to
work through the pending amend-
ments.

As he noted, there are approximately
50 pending amendments. It is my hope
that our managers might look care-
fully at many of them and perhaps ac-
cept them on voice votes, but those re-
quiring rollcalls | hope can be sched-
uled earlier rather than later through-
out the day.

We will work on our side to perhaps
offer them en bloc, where we could
have a sequence of rollcall votes
throughout the day, but we certainly
will work with the majority leader to
see if we can accomplish as much as he
has laid out for the schedule, with an
expectation that perhaps by the end of
this evening we will have completed
our work on the bill.

| yield the floor.

———
RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

————

PRESCRIPTION DRUG AND MEDI-
CARE IMPROVEMENT ACT OF
2003—Resumed

The PRESIDENT pro tempore. Under
the previous order, the hour of 9:15 a.m.
having arrived, the Senate will proceed
to the consideration of S. 1, which the
clerk will report.

The legislative clerk read as follows:

A bill (S. 1) to amend title XVIII of the So-
cial Security Act to make improvements in
the Medicare Program, to provide prescrip-
tion drug coverage under the Medicare Pro-
gram, and for other purposes.

Pending:
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Kerry amendment No. 958, to increase the
availability of discounted prescription drugs.

Lincoln modified amendment No. 934, to
ensure coverage for syringes for the adminis-
tration of insulin, and necessary medical
supplies associated with the administration
of insulin.

Lincoln amendment No. 935, to clarify the
intent of Congress regarding an exception to
the initial residency period for geriatric resi-
dency or fellowship programs.

Lincoln amendment No. 959, to establish a
demonstration project for direct access to
physical therapy services under the Medicare
Program.

Baucus (for Jeffords) amendment No. 964,
to include coverage for tobacco cessation
products.

Baucus (for Jeffords) amendment No. 965,
to establish a Council for Technology and In-
novation.

Nelson (FL) amendment No. 938, to provide
for a study and report on the propagation of
concierge care.

Nelson (FL) amendment No. 936, to provide
for an extension of the demonstration for
ESRD managed care.

Baucus (for Harkin) amendment No. 968, to
restore reimbursement for total body
orthotic management for nonambulatory, se-
verely disabled nursing home residents.

Baucus (for Cantwell) amendment No. 942,
to prohibit an eligible entity offering a Medi-
care prescription drug plan, a Medicare Ad-
vantage organization offering a Medicare Ad-
vantage plan, and other health plans from
contracting with a pharmacy benefit man-
ager (PBM) unless the PBM satisfies certain
requirements.

Rockefeller amendment No. 975, to make
all Medicare beneficiaries eligible for Medi-
care prescription drug coverage.

Akaka amendment No. 980, to expand as-
sistance with coverage for legal immigrants
under the Medicaid Program and SCHIP to
include citizens of the Freely Associated
States.

Akaka amendment No. 979, to ensure that
current prescription drug benefits to Medi-
care-eligible enrollees in the Federal Em-
ployees Health Benefits Program will not be
diminished.

Bingaman amendment No. 973, to amend
title XVIII of the Social Security Act to pro-
vide for the authorization of reimbursement
for all Medicare Part B services furnished by
certain Indian hospitals and clinics.

Baucus (for Lautenberg) amendment No.
986, to make prescription drug coverage
available beginning on July 1, 2004.

Murray amendment No. 990, to make im-
provements in the Medicare Advantage
benchmark determinations.

Harkin modified amendment No. 991, to es-
tablish a demonstration project under the
Medicaid Program to encourage the provi-
sion of community-based services to individ-
uals with disabilities.

Dayton amendment No. 960, to require a
streamlining of the Medicare regulations.

Dayton amendment No. 977, to require that
benefits be made available under Part D on
January 1, 2004.

Baucus (for Dorgan) amendment No. 993, to
amend title XVIII of the Social Security Act
to provide for coverage of cardiovascular
screening tests under the Medicare Program.

Smith/Bingaman amendment No. 962, to
provide reimbursement for federally quali-
fied health centers participating in Medicare
managed care.

Hutchison amendment No. 1004, to amend
title XVIIlI of the Social Security Act to
freeze the indirect medical education adjust-
ment percentage under the Medicare Pro-
gram at 6.5 percent.

Sessions amendment No. 1011, to express
the sense of the Senate that the Committee
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on Finance should hold hearings regarding
permitting States to provide health benefits
to legal immigrants under Medicaid and
SCHIP as part of the reauthorization of the
Temporary Assistance for Needy Families
Program.

Conrad amendment No. 1019, to provide for
coverage of self-injected biologicals under
Part B of the Medicare Program until Medi-
care prescription drug plans are available.

Conrad amendment No. 1020, to perma-
nently and fully equalize the standardized
payment rate beginning in fiscal year 2004.

Conrad amendment No. 1021, to address
Medicare payment inequities.

Clinton amendment No. 999, to provide for
the development of quality indicators for the
priority areas of the Institute of Medicine,
for the standardization of quality indicators
for Federal agencies, and for the establish-
ment of a demonstration program for the re-
porting of health care quality data at the
community level.

Clinton amendment No. 953, to provide
training to long-term care ombudsman.

Clinton amendment No. 954, to require the
Secretary of Health and Human Services to
develop literacy standards for informational
materials, particularly drug information.

Reid (for Boxer) amendment No. 1036, to
eliminate the coverage gap for individuals
with cancer.

Reid (for Corzine) amendment No. 1037, to
permit Medicare beneficiaries to use feder-
ally qualified health centers to fill their pre-
scriptions.

Reid (for Jeffords) amendment No. 1038, to
improve the critical access hospital pro-
gram.

Reid (for Inouye) amendment No. 1039, to
amend title XIX of the Social Security Act
to provide 100 percent reimbursement for
medical assistance provided to a Native Ha-
waiian through a federally qualified health
center or a Native Hawaiian health care sys-
tem.

Thomas/Lincoln amendment No. 988, to
provide for the coverage of marriage and
family therapist services and mental health
counselor services under Part B of the Medi-
care Program.

Edwards/Harkin amendment No. 1052, to
strengthen protections for consumers
against misleading direct-to-consumer drug
advertising.

Enzi/Lincoln amendment No. 1051, to en-
sure convenient access to pharmacies and
prohibit the tying of contracts.

Enzi amendment No. 1030, to encourage the
availability of Medicare Advantage benefits
in medically underserved areas.

Hagel/Ensign amendment No. 1012, to pro-
vide Medicare beneficiaries with an addi-
tional choice of Medicare prescription drug
plans under Part D that consists of a drug
discount card and protection against high
out-of-pocket drug costs.

Hagel amendment No. 1026, to provide
Medicare beneficiaries with a discount card
that ensures access to privately negotiated
discounts on drugs and protection against
high out-of-pocket drug costs.

Baucus (for Feinstein) amendment No.
1060, to provide for an income-related in-
crease in the Part B premium for individuals
with income in excess of $75,000 and married
couples with income in excess of $150,000.

Baucus (for Akaka) amendment No. 1061,
to provide for treatment of Hawaii as a low-
DSH State for purposes of determining a
Medicaid DSH allotment for the State for
fiscal years 2004 and 2005.

Bingaman/Domenici amendment No. 1065,
to update, beginning in 2009, the asset or re-
source test used for purposes of determining
the eligibility of low-income beneficiaries
for premium and cost-sharing subsidies.

Bingaman amendment No. 1066, to permit
the establishment of two new Medigap plans
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for Medicare beneficiaries enrolled for pre-
scription drug coverage under Part D.

Graham (SC) modified amendment No. 948,
to provide for the establishment of a Na-
tional Bipartisan Commission on Medicare
Reform.

Stabenow/Levin amendment No. 1075, to
permanently extend a moratorium on the
treatment of a certain facility as an institu-
tion for mental diseases.

Stabenow/Levin amendment No. 1076, to
provide for the treatment of payments to
certain comprehensive cancer centers.

Stabenow/Levin amendment No. 1077, to
provide for the redistribution of unused resi-
dent positions.

Ensign/Lincoln amendment No. 1024, to
amend title XVIII of the Social Security Act
to repeal the Medicare outpatient rehabilita-
tion therapy caps.

Smith/Feingold amendment No. 1073, to
allow the Secretary to include in the defini-
tion of ‘‘specialized Medicare+Choice plans
for special needs beneficiaries”” plans that
disproportionately serve such special needs
beneficiaries or frail, elderly Medicare bene-
ficiaries.

Grassley (for Craig) amendment No. 1087,
to permit the offering of consumer-driven
health plans under Medicare Advantage.

Baucus (for Mikulski) amendment No. 1088,
to provide equitable treatment for children’s
hospitals.

Baucus (for Mikulski) amendment No. 1089,
to provide equitable treatment for certain
children’s hospitals.

Baucus (for Mikulski) amendment No. 1090,
to permit direct payment under the Medicare
Program for clinical social worker services
provided to residents of skilled nursing fa-
cilities.

Baucus (for Mikulski) amendment No. 1091,
to extend certain municipal health service
demonstration projects.

Grassley/Baucus amendment No. 1092, to
evaluate alternative payment and delivery
systems.

Kyl amendment No. 1093 (to amendment
No. 1092) in the nature of a substitute.

AMENDMENT NO. 991

The PRESIDENT pro tempore. There
will be 2 minutes equally divided on
the amendment.

Who seeks recognition?

The Senator from lowa.

Mr. HARKIN. The amendment before
us is the one where the money follows
the purse. It is $350 million a year for
5 years whereby States can use this
money to get out of institutions, out of
nursing homes, people with disabilities
and get them into community, home-
based living.

Thirteen years ago, this Congress and
the President signed a bill called the
Americans With Disabilities Act. One
of the premises of that was we no
longer wanted to segregate people with
disabilities in our society. We wanted
to integrate people with disabilities in
education, work, travel, jobs, every-
thing. However, under the Medicaid
system, it is still segregation.

Seventy percent of our Medicaid
money goes to institutional care, only
30 percent to community-based care.
What this amendment says is that for
the first year, the Federal Government
will pick up the full share of the State
so the State can take people out of in-
stitutions and put them into commu-
nity-based living.
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This was proposed by President Bush
in his budget proposal for next year. It
is exactly what the President proposed.

The PRESIDENT pro tempore. The
Senator’s time has expired.

Mr. HARKIN. | ask unanimous con-
sent for an additional 30 seconds.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. HARKIN. The offset we use is
also an offset supported by the admin-
istration. | have a letter Senators can
look at—I put it in the RECORD last
night—from the Department of Justice,
supporting the offset we use to pay for
this to ensure that we can get people in
community-based settings and out of
institutions.

| yield the floor.

Mr. SMITH. Mr. President. | would
like to urge my colleagues to support
the Harkin/Smith Money Follows the
Person Amendment pending before the
Senate.

This amendment would authorize the
2004 Money Follows the Person initia-
tive in Medicaid, a part of the Presi-
dent’s New Freedom Initiative to inte-
grate people with disabilities into the
communities where they live.

This amendment would create a 5-
year program to help States move peo-
ple with disabilities out of institu-
tional settings and into their commu-
nities. For example, under this legisla-
tion, Oregon’s effort to help an indi-
vidual move out of an institutional
care facility and into a community
home would be 100-percent federally
funded for 1 year.

After that first year, the Federal
Government would pay its usual rate.
Under the provisions of this amend-
ment, states like Oregon can take ad-
vantage of $350 million dollars of Fed-
eral assistance for 5 years for a total of
$1.75 billion.

This amendment is important to the
disabled community for many reasons.
First, by supporting States’ efforts to
help Americans who have been need-
lessly placed in institutional settings
move into community settings, this
amendment will help States increase
access to home and community-based
support for people with disabilities.

Second, by assisting the movement of
people who are not best served by an
institution into a community care fa-
cility, this amendment gives them the
freedom to make choices. Too often,
Americans with disabilities are unable
to take advantage of opportunities oth-
ers take for granted—to choose where
they want to live, when to visit family
and friends, and to be active members
of their communities.

Third, this amendment helps honor
those veterans whose disabilities re-
sulted from noble and selfless service
to this Nation. This morning, | heard
from the head of the Oregon Chapter of
the Paralyzed Veterans of America. He
confirmed that this amendment would
benefit countless disabled veterans in
Oregon alone. | would ask unanimous
consent that the letter that | received
from the Paralyzed Veterans of Amer-
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ica in support of this amendment be
printed in the RECORD.

I likewise ask unanimous consent
that a letter | received from United
Cerebral Palsy and The Arc of the
United States in support of this amend-
ment be printed in the RECORD.

Finally, this amendment would help
States comply with the Americans
with Disabilities Act. As my colleagues
in the Senate are well aware, we are
nearing the 13th anniversary of the
Americans with Disabilities Act and of
the Olmstead Supreme Court decision.

That decision ruled that needless in-
stitutionalization of Americans with
disabilities constitutes discrimination
under the Americans with Disabilities
Act. | urge my colleagues on both sides
of the aisle to support this important
amendment and to support the freedom
of choice for Americans with disabil-
ities.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE ARC AND UCP
PuBLIC PoLICY COLLABORATION,
Washington, DC, June 25, 2003.
Hon. GORDON SMITH,
U.S. Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR SMITH: On behalf of United
Cerebral Palsy and The Arc of the United
States, we applaud your co-sponsorship of S.
AMDT. 991 to the Prescription Drug and
Medicare Improvement Act that would au-
thorize the Money Follows the Person initia-
tive in Medicaid proposed by President Bush
in his FY 2004 budget as part of his New
Freedom Initiative.

Senate Amendment 991 and the President’s
proposal would create a five-year program to
provide 100 percent federal funding for one
year on behalf of individuals who move from
an institutional setting to the community
with home and community services and sup-
ports. Money Follows the Person would as-
sist states in meeting their obligations under
the Olmstead Supreme Court decision to
serve people with long term support needs in
the least restrictive setting. The Arc and
UCP believe that the Money Follows the Per-
son initiative will help states increase access
to home and community-based supports for
people with disabilities and help states take
greater steps to permanently re-balance
their long-term supports delivery system.
Changes in the institutional bias in the Med-
icaid program are long overdue. The Money
Follows the Person initiative will assist
states in making a transition for people who
want to leave institutional settings.

UCP is a national organization that works
with and for people with cerebral palsy and
related disabilities and their families. It is
committed to promoting and improving sup-
ports and services for people with disabilities
so that they can live, work, go to school and
otherwise be fully included in their commu-
nities. UCP also supports a broad range of re-
search and education efforts on cerebral
palsy and related disabilities.

The Arc is the national organization of and
for people with mental retardation and re-
lated developmental disabilities and their
families. It is devoted to promoting and im-
proving supports and services for people with
mental retardation and their families. The
Arc also fosters research and education re-
garding the prevention of mental retardation
in infants and young children.

We urge all Senators to join you and Sen-
ator Harkin to support inclusion of your
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amendment, S. AMDT. 991, in the Medicare
Prescription Drug bill.
Sincerely,
LYNNE CLEVELAND,
Co-Chair.
LEON TRIEST,
Co-Chair.
OREGON PARALYZED VETERANS OF
AMERICA
Salem, OR, June 25, 2003.
Hon. GORDON SMITH,
U.S. Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR SMITH: on behalf of the Or-
egon Chapter of the Paralyzed Veterans of
America and other disabled citizens of the
state of Oregon, we thank you for joining
Senator Harkin in introducing Amendment
991 (‘““Money Follows the Person’), to the
Prescription Drug and Medicare Improve-
ment Act of 2003 (S. 1). This amendment
would authorize an initiative contained in
the President’s proposed FY 2004 budget, a
critical part of the administration’s New
Freedom Initiative to integrate people with
disabilities into the community.

Amendment 991 includes fiscal offsets of
$1.75 billion over five years to fund Medicaid
demonstrations to assist states in developing
and implementing cost-effective choices be-
tween institutional and community services.
Financing Medicaid services for individuals
who transition from institutions to the com-
munity is a major part of this effort.

When enacted, the Federal Government
would fully reimburse states (100% Federal
match) the cost of one year of Medicaid
home and community-based services for peo-
ple with disabilities who leave institutions.
After the initial year, states would be re-
sponsible for matching payments at their
usual Medicaid matching rate. $350 million
would be available in FY 2004 and in each of
the following four years to implement these
changes.

PVA believes that this amendment is es-
sential to enable Oregon and other states to
comply with the Americans with Disabilities
Act and the Supreme Court’s Olmstead deci-
sion. People with disabilities must have a
meaningful choice to receive long term serv-
ices and supports in their home or commu-
nity.

A{;ain, thank you for introducing Amend-
ment 991 during the prescription drug and
Medicare debate.

Sincerely,
SAM LEAM
President.
PATRICK E. ROGERS
Government Relations
Director.

(At the request of Mr. DASCHLE, the
following statement was ordered to be
printed in the RECORD.)
® Mr. KERRY. Mr. President, | have
been a long-standing supporter of the
Olmstead decision to end the institu-
tional bias in care for people with dis-
abilities. Unfortunately, States have
been slow to implement this landmark
decision. To better help States in this
effort, | am proud to say that | am an
original cosponsor of Senator HARKIN’S
MICASSA legislation, S. 971, the Med-
icaid Community-Based Attendant
Services and Supports Act of 2003, a
bill to ensure that ‘““the money follows
the people”” and that true choice is
granted for people with disabilities to
decide whether they wish to live in
their own communities instead of being
institutionalized. The bill also provides
major Federal resources to assist
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States with the costs of paying for
community-based attendant and sup-
port services. Had | been present for
the vote, I would have voted against
the motion to table the Harkin amend-
ment and would have voted in favor of
its inclusion in the Medicare prescrip-
tion drug bill.e

The PRESIDENT pro tempore. The
Senator from Pennsylvania is recog-
nized for 1¥2 minutes.

Mr. SANTORUM. Mr. President, |
think what the Senator from lowa has
done is a very worthy thing. The Presi-
dent has focused on this. Part of the
President’s plan is what the Senator
from lowa has before us. The problem
with this is that this is a Medicaid pro-
posal that is under the jurisdiction of
the Finance Committee. The Finance
Committee would like the opportunity,
in the context of looking at the Med-
icaid Program, to work this through
the structure. A, to have this amend-
ment come to the floor, not having
gone through the normal process, |
think is inappropriate; B, this is a
Medicare bill, not a Medicaid bill.

| say to the Senator from lowa, I
know Senator GRASSLEY has said to me
he is willing to work with his colleague
from lowa on moving this forward. The
legislation the Senator from lowa has
put forward has merit and will prob-
ably receive bipartisan support, but it
does not belong on this bill.

So | ask my colleagues—by the way,
it is $1.75 billion. I understand there is
an offset, but this is a Medicare bill
and we should defeat this amendment.

I ask unanimous consent that the
Senator from Colorado be recognized to
lay down an amendment.

The PRESIDENT pro tempore. The
Senator from Colorado.

Mr. ALLARD. Mr. President, | ask
that the pending amendment be tempo-
rarily laid aside.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

AMENDMENT NO. 1017

Mr. ALLARD. | send amendment No.
1017 to the desk.

The PRESIDENT pro tempore. The
clerk will report.

The bill clerk read as follows:

The Senator from Colorado (Mr. ALLARD),
for himself, Mr. FEINGOLD, Mr. KOHL, and Mr.
LEAHY, proposes an amendment numbered
1017.

Mr. ALLARD. Mr. President, | ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

The amendment is as follows:
(Purpose: To provide for temporary suspen-

sion of OASIS requirement for collection

of data on non-medicare and non-medicaid
patients)

At the end of title VI, insert the following:

SEC. . TEMPORARY SUSPENSION OF OASIS
REQUIREMENT FOR COLLECTION OF
DATA ON NON-MEDICARE AND NON-
MEDICAID PATIENTS.
(a) IN GENERAL.—During the period de-

scribed in subsection (b), the Secretary may
not require, under section 4602(e) of the Bal-
anced Budget Act of 1997 or otherwise under
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OASIS, a home health agency to gather or
submit information that relates to an indi-
vidual who is not eligible for benefits under
either title XVIII or title XIX of the Social
Security Act (such information in this sec-
tion referred to as ‘‘non-medicare/medicaid
OASIS information’).

(b) PERIOD OF SUSPENSION.—The period de-
scribed in this subsection—

(1) begins on the date of the enactment of
this Act; and

(2) ends on the last day of the 2nd month
beginning after the date as of which the Sec-
retary has published final regulations re-
garding the collection and use by the Centers
for Medicare & Medicaid Services of non-
medicare/medicaid OASIS information fol-
lowing the submission of the report required
under subsection (c).

(¢) REPORT.—

(1) STuDY.—The Secretary shall conduct a
study on how non-medicare/medicaid OASIS
information is and can be used by large home
health agencies. Such study shall examine—

(A) whether there are unique benefits from
the analysis of such information that cannot
be derived from other information available
to, or collected by, such agencies; and

(B) the value of collecting such informa-

tion by small home health agencies com-
pared to the administrative burden related
to such collection.
In conducting the study the Secretary shall
obtain recommendations from quality as-
sessment experts in the use of such informa-
tion and the necessity of small, as well as
large, home health agencies collecting such
information.

(2) REPORT.—The Secretary shall submit to
Congress a report on the study conducted
under paragraph (1) by not later than 18
months after the date of the enactment of
this Act.

(d) CoNsTRUCTION.—Nothing in this section
shall be construed as preventing home health
agencies from collecting non-medicare/med-
icaid OASIS information for their own use.

Mr. ALLARD. Mr. President, Medi-
care home health providers are in a pa-
perwork crisis. Current regulations of
the Centers for Medicare and Medicaid
Services, CMS, requires that caregivers
administer voluminous paperwork to
patients when they administer care.

These paperwork requirements are
too excessive for both patients and
caregivers. Caregivers must administer
numerous forms including data collec-
tion, patient privacy information, a
plan of care, advance directives, a visit
schedule, a comprehensive assessment,
and more.

One of these requirements, called
OASIS, or the Outcome and Assess-
ment Information Set, is 94 questions
long and takes a few hours to fill out.
Before a nurse or physical therapist ad-
ministers care, she and the patient
must sit down and answer questions
and fill out this paperwork. Colorado
providers have told me they spend
more time filling out paperwork than
they do caring for patients.

As a result of this excessive data col-
lection and dissemination, home health
caregivers are leaving the home health
industry. Two weeks ago a home health
administrator in Colorado Springs
came to share with me the situation in
her agency. On her plane trip here,
three of her newly-home health phys-
ical therapists called to tell her they
were leaving the agency because of ex-
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cessive paperwork requirements. They
said they were going to leave the home
health industry and return to the hos-
pital industry.

We cannot afford this. Home health
care is a vital player in health care for
seniors and all individuals. If this pa-
perwork crisis continues, home health
care will continue to lose caregivers
and bloat its current caregiver short-
age.

Currently CMS requires that home
health caregivers administer OASIS to
Medicare patients, to Medicaid pa-
tients, and to patients who have pri-
vate health insurance. The problem
with this regulation, however, is that
the data collected for private health
insurance patients is not even used.
This data literally sits in the offices of
home health agencies with no current
purpose.

The fact is CMS requires that home
health agencies encode the OASIS data
for Medicare and Medicaid patients
only and to transmit it to their States.
Then the information is transmitted
into the Federal OASIS Repository.

For all private insurance patients,
the home health agencies do not have
to encode or transmit the data. So
these nurses, physical therapists, occu-
pational therapists, and nurse practi-
tioners are required to collect this data
for no reason.

It is my understanding CMS intends
to require the transmission of data for
private health patients at some point.
But it has been 4 years and they have
not done it yet.

In the meantime there are still many
problems with OASIS. Until CMS
issues the improved regulation, care-
givers should be allowed to stop col-
lecting unused data that ends up in the
filing cabinets of home health agen-
cies.

The amendment | am offering with
Senators FEINGOLD, COLLINS, KOHL, and
LEAHY would suspend the CMS require-
ment of collecting OASIS data for pri-
vate insurance patients, non-Medicare
and non-Medicaid patients, until an
outcome by CMS’s two OASIS working
groups is reached.

Specifically, OASIS would be sus-
pended until the 2 months immediately
after HHS issues its regulations about
OASIS. The regulations will be based
on the information collected from and
the recommendations of CMS’s two
working groups that are determining
over the course of 3 years ways to im-
prove OASIS data collection and qual-
ity assurance.

Our amendment is supported by care-
givers in home health who administer
OASIS, including physical therapists,
nurses, nurse practitioners, occupa-
tional therapists, and speech thera-
pists. Congresswoman NANCY JOHNSON,
chairwoman of the Oversight Sub-
committee of the House Committee on
Ways and Means, also strongly sup-
ports this amendment. In addition, our
language was included in Medicare re-
form bills in the Senate in the last 2
consecutive years. Further, | commend
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Senator FEINGOLD for introducing leg-
islation last Congress to reform OASIS
and | commend Senator MURKOWSKI
and Senator KERRY for their work on
the MARCIA regulatory reform legisla-
tion, which included an OASIS suspen-
sion.

My colleagues and 1 believe OASIS
data collection is helpful and should be
applied. Even providers and patients,
who must comply with the law, believe
this. Yet the requirements to collect
data should be achievable and
inexcessive.

I am pleased to offer this amendment
and urge my colleagues to support this
effort for caregivers and patients.

Mr. ALLARD. Mr. President, | ask
unanimous consent that the two addi-
tional cosponsors be added to the
amendment, Senator KoHL and Senator
LEAHY.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

The Senator from Pennsylvania.

VOTE ON AMENDMENT NO. 991

Mr. SANTORUM. Mr. President, |
move to table the Harkin amendment
and ask for the yeas and nays.

The PRESIDENT pro tempore. Is
there a sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID, | announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would each vote
“nay’’.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 50,
nays 48, as follows:

[Rollcall Vote No. 247 Leg.]

YEAS—50
Alexander Craig Lugar
Allard Crapo McCain
Allen DeWine McConnell
Baucus Dole Murkowski
Bennett Domenici Nickles
Bond Enzi Roberts
gream:) « E|t_z?erald Santorum
rownbac ris :

Bunning Graham (SC) g(;ssmns

elby
Burns Grassley Snowe
Campbell Gregg
Chafee Hagel Stevens
Chambliss Hatch Sununu
Cochran Hutchison Talent
Coleman Inhofe Th9ma§
Collins Kyl Voinovich
Cornyn Lott Warner

NAYS—48

Akaka Dorgan Landrieu
Bayh Durbin Lautenberg
Biden Edwards Leahy
Bingaman Ensign Levin
Boxer Feingold Lincoln
Byrd Feinstein Mikulski
Cantwell Graham (FL) Miller
Carper Harkin Murray
Clinton Hollings Nelson (FL)
Conrad Inouye Nelson (NE)
Corzine Jeffords Pryor
Daschle Johnson Reed
Dayton Kennedy Reid
Dodd Kohl Rockefeller
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Sarbanes Smith Stabenow

Schumer Specter Wyden
NOT VOTING—2

Kerry Lieberman

The motion was agreed to.

Mr. SANTORUM. Madam President, |
move to reconsider the vote.

Mr. GRASSLEY. | move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 1052

Mr. BAUCUS. Madam President, will
the Chair state the regular order?

The PRESIDING OFFICER. There
will be 2 minutes evenly divided before
the vote on the next amendment.

Mr. BAUCUS. | thank the Chair.

The PRESIDING OFFICER. Who
yields time?

Mr. BAUCUS. The Senator from
North Carolina.

Mr. EDWARDS. Madam President,
yesterday we voted on the Edwards-
Harkin amendment which had two pro-
visions. The first provision dealt with
the FDA approval process for ‘““me too”
drugs. There were concerns expressed
by the Members of the Senate about
that provision. Even though | disagreed
with those concerns, | don’t think it
would have slowed down the FDA ap-
proval process. Because of those con-
cerns, we have removed those provi-
sions from this amendment.

The amendment we are about to vote
on deals only with advertising. It in no
way bans advertising. All this amend-
ment does is require that the adver-
tising engaged in by drug companies
and pharmaceutical companies be
evenhanded. The only thing this
amendment requires is that the infor-
mation be accurate and evenhanded. In
other words, you can’t have kids danc-
ing in a field as the image on television
and in small print at the bottom say-
ing the drug can cause strokes or have
other side effects.

We want to make sure the American
people in these advertisements get ac-
curate information and which is not
misleading. This amendment does ex-
actly that. We have eliminated the pro-
vision so many were concerned about
yesterday.

I urge my colleagues to support this
amendment. Let us make sure the
American people get true and accurate
information in the advertising they are
seeing on drugs on television.

The PRESIDING OFFICER. Who
yields time?

Mr. ENZI. Madam President, | rise in
opposition to this amendment sub-
mitted by my colleague from North
Carolina, Senator EDWARDS. Yesterday,
the Senate defeated an amendment of-
fered by my colleague that would have
restricted direct-to-consumer adver-
tising of prescription medicines.

This new amendment continues this
effort by offering similar advertising
provisions to those already defeated.

I have a list of 14 organizations which
I ask unanimous consent be printed in
the RECORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JUNE 26, 2003
To: Members of the United States Senate:

The undersigned organizations are writing
in opposition to the amendment offered by
Senator EDWARDS regarding changes to Di-
rect to Consumer advertising of pharma-
ceutical products. This amendment would
impose serious restrictions on information
which is of considerable value to the mil-
lions of patients we represent.

Our organizations are advocates for mil-
lions of Americans who suffer from a broad
range of illnesses. Early detection and treat-
ment of these illnesses is an important fac-
tor in helping those individuals lead longer
and healthier lives. Communication, public
education and awareness are key compo-
nents in the outcomes American patients
can hope to achieve. Limiting access to cred-
ible information is bad healthcare policy and
we urge you to oppose the Edwards amend-
ment and any other efforts to deny Ameri-
cans information.

Respectfully,

The National Alliance for the Mentally I11.

The National Mental Health Association.

The American Association of Diabetes
Educators.

The American Foundation for Urologic
Disease.

The American Lung Foundation.

The National Health Council.

The Interamerican College of Physicians
and Surgeons.

The Kidney Cancer Association.

The Society for Womens Health Research.

The National Headache Foundation.

The National Coalition for Women with
Heart Disease.

The National Osteoporosis Foundation.

The American Liver Foundation.

The National Stroke Association.

Mr. ENZI. Madam President, these
are organizations that are advocates
for millions of Americans who suffer
from a broad range of illnesses. Early
detection and treatment of these ill-
nesses is more communication. Public
education and awareness are key com-
ponents. Advertising is the key compo-
nent of it.

This amendment would require the
Secretary of Health and Human Serv-
ices to promulgate new rules that
would require advertisements to pro-
vide information about a drug’s effec-
tiveness in comparison to other drugs
for “‘substantially the same condition.”
In other words, you have to advertise
with your competitors as well. The un-
fortunate effect would be to make the
advertisements even more complex,
not less, for consumers. It would force
ads to drop other information that
would be beneficial to consumers.

| ask that you reject the amendment.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

Mr. SANTORUM. Madam President, |
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The bill clerk called the roll.

Mr. REID. | announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.
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I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“Yea’.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 39,
nays 59, as follows:

[Rollcall Vote No. 248 Leg.]

YEAS—39
Akaka Durbin Lincoln
Bayh Edwards Mikulski
Bingaman Feingold Miller
Boxer Feinstein Murray
Byrd Graham (FL) Nelson (FL)
Cantwell Harkin Pryor
Clinton Inouye Reed
Conrad Johnson Reid
Corzine Kennedy Rockefeller
Daschle Kohl Sarbanes
Dayton Landrieu Schumer
Dodd Leahy Stabenow
Dorgan Levin Wyden

NAYS—59
Alexander Crapo Lugar
Allard DeWine McCain
Allen Dole McConnell
Baucus Domenici Murkowski
Bennett Ensign Nelson (NE)
Biden E[WZI Nickles
Breax Frist Roberts

i
Brownback Graham (SC) gant_orum
Bunning Grassley esstons

Shelby
Burns Gregg Smith
Campbell Hagel
Carper Hatch Snowe
Chafee Hollings Specter
Chambliss Hutchison Stevens
Cochran Inhofe Sununu
Coleman Jeffords Talent
Collins Kyl Thomas
Cornyn Lautenberg Voinovich
Craig Lott Warner
NOT VOTING—2
Kerry Lieberman
The amendment (No. 1052) was re-

jected.

Mr. GRASSLEY. Madam President, |
move to reconsider the vote.

Mr. BAUCUS. | move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 1092, AS MODIFIED

Mr. GRASSLEY. Madam President, |
send to the desk a modification of the
Grassley benchmark amendment filed
last night. | ask that | have a right to
modify my amendment.

The PRESIDING OFFICER. Without
objection, the amendment is modified.
It is not the pending amendment at
this time.

The modification is as follows:

At the end of subtitle C of title Il, add the
following:

Subtitle D—Evaluation of Alternative
Payment and Delivery Systems
SEC. 231. ESTABLISHMENT OF ALTERNATIVE PAY-
MENT SYSTEM FOR PREFERRED
PROVIDER  ORGANIZATIONS IN
HIGHLY COMPETITIVE REGIONS.

(a) ESTABLISHMENT OF ALTERNATIVE PAY-
MENT SYSTEM FOR PREFERRED PROVIDER OR-
GANIZATIONS IN HIGHLY COMPETITIVE RE-
GIONS.—Section 1858 (as added by section
211(b)) is amended by adding at the end the
following new subsection:

“(i) ALTERNATIVE PAYMENT METHODOLOGY
FOR HIGHLY COMPETITIVE REGIONS.—

““(1) ANNUAL DETERMINATION AND DESIGNA-
TION.—

“(A) IN 2008.—In 2008, prior to the date on
which the Secretary expects to publish the
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risk adjusters under section 1860D-11, the
Secretary shall designate a limited number
(but in no case fewer than 1) of preferred pro-
vider regions (other than the region de-
scribed in subsection (a)(2)(C)(ii)) as highly
competitive regions.

““(B) SUBSEQUENT YEARS.—For each year
(beginning with 2009) the Secretary may des-
ignate a limited number of preferred pro-
vider regions (other than the region de-
scribed in subsection (a)(2)(C)(ii)) as highly
competitive regions in addition to any re-
gion designated as a highly competitive re-
gion under subparagraph (A).

““(C) CONSIDERATIONS.—In  determining
which preferred provider regions to designate
as highly competitive regions under subpara-
graph (A) or (B), the Secretary shall consider
the following:

‘(i) Whether the application of this sub-
section to the preferred provider region
would enhance the participation of preferred
provider organization plans in that region.

“(if) Whether the Secretary anticipates
that there is likely to be at least 3 bids sub-
mitted under subsection (d)(1) with respect
to the preferred provider region if the Sec-
retary designates such region as a highly
competitive region under subparagraph (A)
or (B).

“(iii) Whether the Secretary expects that
MedicareAdvantage eligible individuals will
elect preferred provider organization plans
in the preferred provider region if the region
is designated as a highly competitive region
under subparagraph (A) or (B).

“(iv) Whether the designation of the pre-
ferred provider region as a highly competi-
tive region will permit compliance with the
limitation described in paragraph (5).

In considering the matters described in
clauses (i) through (iv), the Secretary shall
give special consideration to preferred pro-
vider regions where no bids were submitted
under subsection (d)(1) for the previous year.

““(2) EFFECT OF DESIGNATION.—If a preferred
provider region is designated as a highly
competitive region under subparagraph (A)
or (B) of paragraph (1)—

““(A) the provisions of this subsection shall
apply to such region and shall supersede the
provisions of this part relating to bench-
marks for preferred provider regions; and

“(B) such region shall continue to be a
highly competitive region until such des-
ignation is rescinded pursuant to paragraph
G)(B)(i).

“(3) SUBMISSION OF BIDS.—

“(A) IN GENERAL.—Notwithstanding sub-
section (d)(1), for purposes of applying sec-
tion 1854(a)(2)(A)(i), the plan bid for a highly
competitive region shall consist of a dollar
amount that represents the total amount
that the plan is willing to accept (not taking
into account the application of the com-
prehensive risk adjustment methodology
under section 1853(a)(3)) for providing cov-
erage of only the benefits described in sec-
tion 1852(a)(1)(A) to an individual enrolled in
the plan that resides in the service area of
the plan for a month.

““(B) CoNsTRuUCTION.—Nothing in subpara-
graph (A) shall be construed as permitting a
preferred provider organization plan not to
provide coverage for the benefits described in
section 1852(a)(1)(C).

‘“(4) PAYMENTS TO PREFERRED PROVIDER OR-
GANIZATIONS IN HIGHLY COMPETITIVE AREAS.—
With respect to highly competitive regions,
the following rules shall apply:

“(A) IN GENERAL.—Notwithstanding sub-
section (c), of the plans described in sub-
section (d)(1)(E), the Secretary shall sub-
stitute the second lowest bid for the bench-
mark applicable under subsection (c)(4).

‘“(B) IF THERE ARE FEWER THAN THREE
BIDS.—Notwithstanding subsection (c), if
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there are fewer than 3 bids in a highly com-
petitive region for a year, the Secretary
shall substitute the lowest bid for the bench-
mark applicable under subsection (c)(4).

““(5) FUNDING LIMITATION.—

“(A) IN GENERAL.—

“(i) IN GENERAL.—The total amount ex-
pended as a result of the application of this
subsection during the period or year, as ap-
plicable, may not exceed the applicable
amount (as defined in clause (ii)).

““(ii) APPLICABLE AMOUNT DEFINED.—In this
paragraph, the term ‘applicable amount’
means—

“(1) for the period beginning on January 1,
2009, and ending on September 30, 2013, the
total amount that would have been expended
under this title during the period if this sub-
section had not been enacted plus
$6,000,000,000; and

“(I1) for fiscal year 2014 and any subse-
quent fiscal year, the total amount that
would have been expended under this title
during the year if this subsection had not
been enacted.

“(B) APPLICATION OF LIMITATION.—If the
Secretary determines that the application of
this subsection will cause expenditures to ex-
ceed the applicable amount, the Secretary
shall—

‘(i) take appropriate steps to stay within
the applicable amount, including through
providing limitations on enrollment; or

“(ii) rescind the designation under sub-
paragraph (A) or (B) of paragraph (1) of 1 or
more preferred provider regions as highly
competitive regions.

““(C) TrRANSITION.—If the Secretary rescinds
a designation under subparagraph (A) or (B)
of paragraph (1) pursuant to subparagraph
(B)(ii) with respect to a preferred provider
region, the Secretary shall provide for an ap-
propriate transition from the payment sys-
tem applicable under this subsection to the
payment system described in the other pro-
visions of this section in that region. Any
amount expended by reason of the preceding
sentence shall be considered to be part of the
total amount expended as a result of the ap-
plication of this subsection for purposes of
applying the limitation under subparagraph
(A).

‘(D) APPLICATION.—Notwithstanding para-
graph (1)(B), on or after January 1 of the
year in which the fiscal year described in
subparagraph (A)(ii)(I11) begins, the Secretary
may designate appropriate regions under
such paragraph.

““(6) LIMITATION OF JUDICIAL REVIEW.—There
shall be no administrative or judicial review
under section 1869, section 1878, or otherwise,
of designations made under subparagraph (A)
or (B) of paragraph (1).

“(7) SECRETARY REPORTS.—Not later than
April 1 of each year (beginning in 2010), the
Secretary shall submit a report to Congress
and the Comptroller General of the United
States that includes—

““(A) a detailed description of—

““(i) the total amount expended as a result
of the application of this subsection in the
previous year compared to the total amount
that would have been expended under this
title in the year if this subsection had not
been enacted,;

“(ii) the projections of the total amount
that will be expended as a result of the appli-
cation of this subsection in the year in which
the report is submitted compared to the
total amount that would have been expended
under this title in the year if this subsection
had not been enacted;

“(iif) amounts remaining within the fund-
ing limitation specified in paragraph (5); and

“(iv) the steps that the Secretary will take
under clauses (i) and (ii) of paragraph (5)(B)
to ensure that the application of this sub-
section will not cause expenditures to exceed
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the applicable amount described
graph (5)(A); and

““(B) a certification from the Chief Actuary
of the Centers for Medicare & Medicaid Serv-
ices that the descriptions under clauses (i),
(it), (iii), and (iv) of subparagraph (A) are
reasonable, accurate, and based on generally
accepted actuarial principles and methodolo-
gies.

‘“(8) BIENNIAL GAO REPORTS.—Not later
than January 1, 2011, and biennially there-
after, the Comptroller General of the United
States shall submit to the Secretary and
Congress a report on the designation of high-
ly competitive regions under this subsection
and the application of the payment system
under this subsection within such regions.
Each report shall include—

“(A) an evaluation of—

“(i) the quality of care provided to bene-
ficiaries enrolled in a MedicareAdvantage
preferred provider plan in a highly competi-
tive region;

““(ii) the satisfaction of beneficiaries with
benefits under such a plan;

““(iii) the costs to the medicare program for
payments made to such plans; and

“(iv) any improvements in the delivery of
health care services under such a plan;

““(B) a comparative analysis of the bench-
mark system applicable under the other pro-
visions of this section and the payment sys-
tem applicable in highly competitive regions
under this subsection; and

““(C) recommendations for such legislation
or administrative action as the Comptroller
General determines to be appropriate.

““(9) REPORT ON BUDGET NEUTRALITY FOR
FISCAL YEARS AFTER 2013.—

“(A) IN GENERAL.—If the Secretary intends
to designate 1 or more regions as highly
competitive regions with respect to calendar
2014 or any subsequent calendar year, the
Secretary shall submit a report to Congress
indicating such intent no later than April 1
of the calendar year prior to the calendar
year in which the applicable designation
year begins.

““(B) REQUIREMENTS.—A report submitted
under subparagraph (A) shall—

““(i) specify the steps (if any) that the Sec-
retary will take pursuant to paragraph (5)(B)
to ensure that the total amount expended as
a result of the application of this subsection
during the year will not exceed the applica-
ble amount for the year (as defined in para-
graph (5)(A)(ii)(11)); and

“(ii) contain a certification from the Chief
Actuary of the Centers for Medicare and
Medicaid Services that such steps will meet
the requirements of paragraph (5)(A) based
on an analysis using generally accepted ac-
tuarial principles and methodologies.”.

(b) CONFORMING  AMENDMENT.—Section
1858(c)(3)(A)(i) (as added by section 211(b)) is
amended to read as follows:

““(i) Whether each preferred provider region
has been designated as a highly competitive
region under subparagraph (A) or (B) of sub-
section (i)(1) and the benchmark amount for
any preferred provider region (as calculated
under paragraph (2)(A)) for the year that has
not been designated as a highly competitive
region.”.
SEC. 232.

in para-

FEE-FOR-SERVICE MODERNIZATION
PROJECTS.

(a) ESTABLISHMENT.—

(1) REVIEW AND REPORT ON RESULTS OF EX-
ISTING DEMONSTRATIONS.—

(A) ReEVIEW.—The Secretary shall conduct
an empirical review of the results of the
demonstrations under sections 442, 443, and
444.

(B) REPORT.—Not later than January 1,
2008, the Secretary shall submit a report to
Congress on the empirical review conducted
under subparagraph (A) which shall include
estimates of the total costs of the dem-
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onstrations, including expenditures as a re-
sult of the provision of services provided to
beneficiaries under the demonstrations that
are incidental to the services provided under
the demonstrations, and all other expendi-
tures under title XVIII of the Social Secu-
rity Act. The report shall also include a cer-
tification from the Chief Actuary of the Cen-
ters for Medicare & Medicaid Services that
such estimates are reasonable, accurate, and
based on generally accepted actuarial prin-
ciples and methodologies.

(2) PROJECTS.—Beginning in 2009, the Sec-
retary, based on the empirical review con-
ducted under paragraph (1), shall establish
projects under which medicare beneficiaries
receiving benefits under the medicare fee-
for-service program under parts A and B of
title XVIII of the Social Security Act are
provided with coverage of enhanced benefits
or services under such program. The purpose
of such projects is to evaluate whether the
provision of such enhanced benefits or serv-
ices to such beneficiaries—

(A) improves the quality of care provided
to such beneficiaries under the medicare pro-
gram;

(B) improves the health care delivery sys-
tem under the medicare program; and

(C) results in reduced expenditures under
the medicare program.

(2) ENHANCED BENEFITS OR SERVICES.—For
purposes of this section, enhanced benefits or
services shall include—

(A) preventive services not otherwise cov-
ered under title XVIII of the Social Security
Act;

(B) chronic care coordination services;

(C) disease management services; or

(D) other benefits or services that the Sec-
retary determines will improve preventive
health care for medicare beneficiaries, result
in improved chronic disease management,
and management of complex, life-threat-
ening, or high-cost conditions and are con-
sistent with the goals described in subpara-
graphs (A), (B), and (C) of paragraph (1).

(b) PROJECT SITES AND DURATION.—

(1) IN GENERAL.—Subject to subsection
(e)(2), the projects under this section shall be
conducted—

(A) in a region or regions that are com-
parable (as determined by the Secretary) to
the region or regions that are designated as
a highly competitive region under subpara-
graph (A) or (B) of section 1858(i)(1) of the
Social Security Act, as added by section 231
of this Act; and

(B) during the years that a region or re-
gions are designated as such a highly com-
petitive region.

(2) RULE OF CONSTRUCTION.—FOr purposes
of paragraph (1), a comparable region does
not necessarily mean the identical region.

() WAIVER AUTHORITY.—The Secretary
shall waive compliance with the require-
ments of title XVIII of the Social Security
Act (42 U.S.C. 1395 et seq.) only to the extent
and for such period as the Secretary deter-
mines is necessary to provide for enhanced
benefits or services consistent with the
projects under this section.

(d) BIENNIAL GAO REPORTS.—Not later
than January 1, 2011, and biennially there-
after for as long as the projects under this
section are being conducted, the Comptroller
General of the United States shall submit to
the Secretary and Congress a report that
evaluates the projects. Each report shall in-
clude—

(1) an evaluation of—

(A) the quality of care provided to bene-
ficiaries receiving benefits or services under
the projects;

(B) the satisfaction of beneficiaries receiv-
ing benefits or services under the projects;

(C) the costs to the medicare program
under the projects; and
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(D) any improvements in the delivery of
health care services under the projects; and

(2) recommendations for such legislation
or administrative action as the Comptroller
General determines to be appropriate.

(e) FUNDING.—

(1) IN GENERAL.—Payments for the costs of
carrying out the projects under this section
shall be made from the Federal Hospital In-
surance Trust Fund under section 1817 of the
Social Security Act (42 U.S.C. 1395i) and the
Federal Supplementary Insurance Trust
Fund under section 1841 of such Act (42
U.S.C. 1395t), as determined appropriate by
the Secretary.

(2) LIMITATION.—The total amount ex-
pended under the medicare fee-for-service
program under parts A and B of title XVIII
of the Social Security Act (including all
amounts expended as a result of the projects
under this section) during the period or year,
as applicable, may not exceed—

(A) for the period beginning on January 1,
2009, and ending on September 30, 2013, an
amount equal to the total amount that
would have been expended under the medi-
care fee-for-service program under parts A
and B of title XVIII of the Social Security
Act during the period if the projects had not
been conducted plus $6,000,000,000; and

(B) for fiscal year 2014 and any subsequent
fiscal year, an amount equal to the total
amount that would have been expended
under the medicare fee-for-service program
under parts A and B of such title during the
year if the projects had not been conducted.

(3) MONITORING AND REPORTS.—

(A) ONGOING MONITORING BY THE SECRETARY
TO ENSURE FUNDING LIMITATION IS NOT VIO-
LATED.—The Secretary shall continually
monitor expenditures made under title XVIII
of the Social Security Act by reason of the
projects under this section to ensure that
the limitations described in subparagraphs
(A) and (B) of paragraph (2) are not violated.

(B) REPORTS.—Not later than April 1 of
each year (beginning in 2010), the Secretary
shall submit a report to Congress and the
Comptroller General of the United States
that includes—

(i) a detailed description of—

(1) the total amount expended under the
medicare fee-for-service program under parts
A and B of title XVIII of the Social Security
Act (including all amounts expended as a re-
sult of the projects under this section) dur-
ing the previous year compared to the total
amount that would have been expended
under the original medicare fee-for-service
program in the year if the projects had not
been conducted;

(1) the projections of the total amount ex-
pended under the medicare fee-for-service
program under parts A and B of title XVIII
of the Social Security Act (including all
amounts expended as a result of the projects
under this section) during the year in which
the report is submitted compared to the
total amount that would have been expended
under the original medicare fee-for-service
program in the year if the projects had not
been conducted;

(111) amounts remaining within the funding
limitation specified in paragraph (2); and

(IV) how the Secretary will change the
scope, site, and duration of the projects in
subsequent years in order to ensure that the
limitations described in subparagraphs (A)
and (B) of paragraph (2) are not violated; and

(i) a certification from the Chief Actuary
of the Centers for Medicare & Medicaid Serv-
ices that the descriptions under subclauses
m, (n, (), and (1) of clause (i) are rea-
sonable, accurate, and based on generally ac-
cepted actuarial principles and methodolo-
gies.

(C) REPORT ON BUDGET NEUTRALITY FOR FIS-
CAL YEARS AFTER 2013.—
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(i) IN GENERAL.—If the Secretary intends to
continue the projects under this section for
fiscal year 2014 or any subsequent fiscal year,
the Secretary shall submit a report to Con-
gress indicating such intent no later than
April 1 of the year prior to the year in which
the fiscal year begins.

(if) REQUIREMENTS.—A report submitted
under clause (i) shall—

(1) specify the steps (if any) that the Sec-
retary will take pursuant to paragraph (4) to
ensure that the limitations described in
paragraph (2)(B) will not be violated for the
year; and

(I1) contain a certification from the Chief
Actuary of the Centers for Medicare and
Medicaid Services that such steps will meet
the requirements of paragraph (2) based on
an analysis using generally accepted actu-
arial principles and methodologies.

(4) APPLICATION OF LIMITATION.—If the Sec-
retary determines that the projects under
this section will cause the limitations de-
scribed in subparagraphs (A) and (B) of para-
graph (2) to be violated, the Secretary shall
take appropriate steps to reduce spending
under the projects, including through reduc-
ing the scope, site, and duration of the
projects.

(5) AUTHORITY.—Beginning in 2014, the Sec-
retary shall make necessary spending adjust-
ments (including pro rata reductions in pay-
ments to health care providers under the
medicare program) to recoup amounts so
that the limitations described in subpara-
graphs (A) and (B) of paragraph (2) are not
violated.

Mr. BAUCUS. Mr. President, on be-
half of Senator CONRAD, | ask unani-
mous consent that a letter from the
Congressional Budget Office be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, June 26, 2003.
Hon. KENT CONRAD,
Ranking Member, Committee on the Budget,
U.S. Senate, Washington, DC.

DEAR SENATOR: The Congressional Budget
Office has reviewed a proposed amendment
(GOEO03.597) by Senators Grassley and Baucus
to S. 1, a bill to amend title XVIII of the So-
cial Security Act to make improvements in
the Medicare program, to provide prescrip-
tion drug coverage under the Medicare pro-
gram, and for other purposes. That amend-
ment would add subtitle D to title Il, estab-
lishing an alternative payment system for
preferred provider organizations in highly
competitive regions and fee-for-service mod-
ernization projects.

CBO estimates that the amendment would
add $12 billion in outlays to the cost of the
bill over the 2009-2013 period—$6 billion for
payments to preferred provider organizations
and $6 billion for the fee-for-service mod-
ernization projects. The amendment would
allow the programs to continue after 2013,
but under the rules the amendment specifies
for the Secretary of Health and Human Serv-
ices, CBO estimates that those programs
would incur no additional net costs after
that time.

If you wish further details on this esti-
mate, we will be pleased to provide them.

Sincerely,
ROBERT A. SUNSHINE
(For Douglas Holtz-Eakin, Director.)

Mr. GRASSLEY. Madam President, |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The
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Mr. BAUCUS. Madam President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1054

Mr. BAUCUS. Madam President, |
ask unanimous consent that all pend-
ing amendments be set aside so that |
might call up amendment No. 1054 on
behalf of Senator FEINGOLD, with re-
spect to Medicare beneficiaries.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Montana [Mr. BAucus],
for Mr. FEINGOLD, proposes an amendment
numbered 1054.

Mr. BAUCUS. Madam President, |
ask unanimous consent that further
reading of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To establish an Office of the
Medicare Beneficiary Advocate)

At the end of subtitle D of title I, add the
following:

SEC. 133. OFFICE OF THE MEDICARE BENE-
FICIARY ADVOCATE.

(a) ESTABLISHMENT.—Not later than 1 year
after the date of enactment of this Act, the
Secretary shall establish within the Depart-
ment of Health and Human Services, an Of-
fice of the Medicare Beneficiary Advocate (in
this section referred to as the ““Office”’).

(b) DuTIES.—The Office shall carry out the
following activities:

(1) Establishing a toll-free telephone num-
ber for medicare beneficiaries to use to ob-
tain information on the medicare program,
and particularly with respect to the benefits
provided under part D of title XVIII of the
Social Security Act and the Medicare Pre-
scription Drug plans and MedicareAdvantage
plans offering such benefits. The Office shall
ensure that the toll-free telephone number
accommodates beneficiaries with disabilities
and limited-English proficiency.

(2) Establishing an Internet website with
easily accessible information regarding
Medicare Prescription Drug plans and
MedicareAdvantage plans and the benefits
offered under such plans. The website shall—

(A) be updated regularly to reflect changes
in services and benefits, including with re-
spect to the plans offered in a region and the
associated monthly premiums, benefits of-
fered, formularies, and contact information
for such plans, and to ensure that there are
no broken links or errors;

(B) have printer-friendly, downloadable
fact sheets on the medicare coverage options
and benefits;

(C) be easy to navigate, with large print
and easily recognizable links; and

(D) provide links to the websites of the eli-
gible entities participating in part D of title
XVIII.

(3) Providing regional publications to
medicare beneficiaries that include regional
contacts for information, and that inform
the beneficiaries of the prescription drug
benefit options under title XVIII of the So-
cial Security Act, including with respect
to—

(A) monthly premiums;

(B) formularies; and

(C) the scope of the benefits offered.

(4) Conducting outreach to medicare bene-
ficiaries to inform the beneficiaries of the
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medicare coverage options and benefits
under parts A, B, C, and D of title XVIII of
the Social Security Act.

(5) Working with local benefits administra-
tors, ombudsmen, local benefits specialists,
and advocacy groups to ensure that medicare
beneficiaries are aware of the medicare cov-
erage options and benefits under parts A, B,
C, and D of title XVIII of the Social Security
Act.

(c) FUNDING.—

(1) ESTABLISHMENT.—Of the amounts au-
thorized to be appropriated under the Sec-
retary’s discretion for administrative ex-
penditures, $2,000,000 may be used to estab-
lish the Office in accordance with this sec-
tion.

(2) OPERATION.—With respect to each fiscal
year occurring after the fiscal year in which
the Office is established under this section,
the Secretary may use, out of amounts au-
thorized to be appropriated under the Sec-
retary’s discretion for administrative ex-
penditures for such fiscal year, such sums as
may be necessary to operate the Office in
that fiscal year.

Mr. BAUCUS. Madam President, |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. Madam President, |
ask unanimous consent that the order
to the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Madam President, |
ask that the pending amendments be
set aside and that the Senator from
Washington be recognized for an
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Washington.

AMENDMENT NO. 942

Ms. CANTWELL. Madam President, |
ask unanimous consent that amend-
ment No. 942 be the pending business.

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ment is the pending business.

AMENDMENT NO. 942, AS MODIFIED

Ms. CANTWELL. Madam President, |
ask unanimous consent that the
amendment be modified with the
changes | send to the desk.

The PRESIDING OFFICER. The Sen-
ator has a right to modify her amend-
ment. The amendment is so modified.

The amendment (No. 942), as modi-
fied, is as follows:

On page 204, after line 22, insert the fol-
lowing:
SEC. 133.

The

PHARMACY BENEFIT MANAGERS
TRANSPARENCY REQUIREMENTS.

(a) MEDICARE.—Subpart 3 of part D of title
XVI11 of the Social Security Act (as added by
section 101) is amended by adding at the end
the following new section:

““PHARMACY BENEFIT MANAGERS
TRANSPARENCY REQUIREMENTS

““SEC. 1860D-27. (a) PROHIBITION.—

“(1) IN GENERAL.—Notwithstanding any
other provision of law, an eligible entity of-
fering a Medicare Prescription Drug plan
under this part or a MedicareAdvantage or-
ganization offering a MedicareAdvantage
plan under part C shall not enter into a con-
tract with any pharmacy benefit manager (in
this section referred to as a ‘PBM’) that is
owned by a pharmaceutical manufacturing
company.
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““(2) PROVISION OF INFORMATION.—A PBM
that manages prescription drug coverage
under this part or part C shall provide the
following information, on an annual basis, to
the Assistant Attorney General for Antitrust
of the Department of Justice and the Inspec-
tor General of the Health and Human Serv-
ices Department:

“(A) The aggregate amount of any and all
rebates, discounts, administrative fees, pro-
motional allowances, and other payments re-
ceived or recovered from each pharma-
ceutical manufacturer.

“(B) The amount of payments received or
recovered from each pharmaceutical manu-
facturer for each of the top 50 drugs as meas-
ured by volume (as determined by the Sec-
retary).

“(C) The percentage differential between
the price the PBM pays pharmacies for a
drug described in subparagraph (B) and the
price the PBM charges a Medicare Prescrip-
tion Drug Plan or a MedicareAdvantage or-
ganization for such drug.

““(b) FAILURE TO DISCLOSE.—

“(1) CiviL PENALTY.—ANy PBM that fails to
comply with subsection (a) shall be liable for
a civil penalty as determined appropriate
through regulations promulgated by the At-
torney General. Such penalty may be recov-
ered in a civil action brought by the United
States.

“(2) COMPLIANCE AND EQUITABLE RELIEF.—If
any PBM fails to comply with subsection (a),
the United States district court may order
compliance, and may grant such other equi-
table relief as the court in its discretion de-
termines necessary or appropriate, upon ap-
plication of the Assistant Attorney General.

““(c) DISCLOSURE EXEMPTION.—AnNy infor-
mation filed with the Assistant Attorney
General under subsection (a)(2) shall be ex-
empt from disclosure under section 552 of
title 5, and no such information may be
made public, except as may be relevant to
any administrative or judicial action or pro-
ceeding. Nothing in this section is intended
to prevent disclosure to either body of Con-
gress or to any duly authorized committee or
subcommittee of the Congress.”.

Ms. CANTWELL. Madam President, |
rise today to offer the Cantwell-Lin-
coln Prescription drug transparency
amendment to S. 1, the medicare pre-
scription drug bill. I thank my cospon-
sor, Senator LINcOLN, for working with
me on this important amendment that
will help protect consumers against
high prescription drug prices.

This amendment does three things.

First, it requires any PBM con-
tracting with Medicare to disclose to
the Department of Justice how much of
the rebates and discounts negotiated
for Medicare are being passed back.

Second, the disclosure of these finan-
cial arrangements to the Department
of Justice provides an incentive for
PBMs to return as much of that sav-
ings as possible to Medicare, which will
in turn, help reduce the high cost of
prescription drugs.

Finally, it prohibits a pharma-
ceutical company from owning a phar-
macy benefit manager, an inherent
conflict of interest.

By requiring transparency, the Cant-
well-Lincoln amendment works to pre-
vent collusion on pricing and helps en-
sure seniors are not paying unneces-
sarily high prices for their medica-
tions.

PBMs have been the target of numer-
ous lawsuits filed in recent years by
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health plans, employers and govern-
ments. The allegations in these law-
suits are always the same: overinflated
drug prices, price collusion between
PBMs and manufacturers, failure of
PBMs to share discounts and rebates,
and switching patients to more expen-
sive drugs without the consent of the
patient or the doctor.

The PBMs have denied wrongdoing
and have settled in many cases.

Last year, Merck agreed to pay $42.5
million to settle lawsuits over allega-
tions that Medco improperly promoted
higher priced Merck drugs when less
expensive options from other pharma-
ceutical companies were available.

In 1998, Merck signed a settlement
agreement with the Federal Trade
Commission stating that, ‘““Medco has
given favorable treatment to Merck
drugs.”’

This admission is proof that pharma-
ceutical companies and PBMs have en-
gaged in collusion on drug pricing in
the past, extracting excessive profits
from people who rely on these drug
services. The Cantwell-Lincoln amend-
ment is needed to help prevent price
gouging in the future.

Other governments have struggled to
keep a close watch on PBM practices.

In 2000, one of the big four PBMs, Ad-
vance PCS, was hired by the state of
Arkansas to provide coverage for the
state’s 135,000 employees. A recent
audit found that the PBM was over
charging the state for numerous drugs.
During one 4-month period, the PBM
overcharged the state $479,000 on ge-
neric drugs alone.

PBM executives say that my amend-
ment makes turning a profit impos-
sible. It is true that PBMs are not
charities but private companies with a
duty to their shareholders to earn a
profit.

Let’s not forget, however, that these
are also private companies charged
with providing a Government-funded
benefit in the best interests of 40 mil-
lion senior citizens. These private com-
panies also are duty bound to get the
most for the Government’s $400 billion
investment.

Traveling in my home State of Wash-
ington, | hear regularly from senior
citizens about the high cost of prescrip-
tion drugs. While seniors in my State,
like elsewhere in the country, want a
Medicare prescription drug benefit,
they also desperately want some relief
from high prescription drug prices.
They say, ““Stop the price gouging. Do
something to make sure that prescrip-
tion drugs are reasonably affordable for
everyone.”

PBMs have come to dominate the
prescription drug benefit market. Near-
ly 210 million Americans are served by
one of the four largest PBMs.

According to the Centers for Med-
icaid and Medicare Services, national
prescription drug spending increased
by 15.7 percent in 2001. Despite prom-
ises from pharmacy benefit managers
to lower costs, prescription drugs con-
tinue to be the fastest growing sector
of health care spending in this country.
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Soaring in tandem with prescription
drugs prices are PBM profits. St.
Louis-based Express Scripts—one of
the four largest PBMs—provides cov-
erage to 40 million people. The com-
pany reported that its net income grew
63 percent last year to $202.8 million.

Another one of the big four, Advance
PCS, which covers 75 million people,
was ranked by Fortune Magazine as
the ninth fastest growing company in
the nation based on its profits over the
past 5 years.

Unfortunately, it has been near im-
possible to find out whether PBMs are
fairly sharing rebates and other sav-
ings with patients or simply using it to
boost the bottom line.

Even the General Accounting Office
has been unable to find out how rebates
are being divided between PBMs and
the Federal Employees Health Benefits
Plan. A GAO requested by Senator
DORGAN last year failed to discover if
the PBMs were passing along the sav-
ings because none of the PBMs finan-
cial documents were available for re-
view.

Several private companies and em-
ployee groups that contract with PBMs
have resorted to lawsuits to get access
to this information.

The Cantwell-Lincoln amendment re-
quires the PBM to disclose to the De-
partment of Justice the financial ar-
rangements that dictate what percent-
age of rebates and other savings are
being passed back to the client.

This disclosure creates a major in-
centive for PBMs to return as much as
possible of the rebates and spread back
to the Medicare program. This incen-
tive also will help reduce prescription
drug prices.

The PBMs have argued that report-
ing this financial information would
Kill their ability to continue to nego-
tiate low drug prices. | am a business-
woman, and | understand the need to
keep financial agreements confidential.
That is why my amendment mandates
the information be handed over to the
Department of Justice, where it re-
mains confidential.

Department of Justice oversight also
allows for regular review of these fi-
nancial arrangements to weed out any
potential collusion on pricing. This
added protection also will help lower
drug costs for seniors.

The Cantwell-Lincoln amendment
also prohibits PBMs from being owned
by pharmaceutical manufacturers. This
cross-ownership is problematic because
it could allow for pharmaceutical com-
panies to collude with PBMs to favor
the manufacturers more expensive
drugs over less expensive alternatives.

A report on PBMs by the National
Health Policy Forum points out the
concerns raised by close relationships
between PBMs and drug manufactur-
ers. Close ties between the two could
lead to a lack of drug choice for con-
sumers, with one manufacturer’s drugs
getting preferential treatment by the
PBM.

Actions taken this week by the U.S.
attorney in Philadelphia reinforce the
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need for greater PBM oversight as out-
lined in the Cantwell-Lincoln amend-
ment.

Madam President, | ask unanimous
consent that articles from the Wash-
ington Post and Wall Street Journal be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, June 24, 2003]

U.S. IS JOINING LAWSUIT THAT SAYS MEDCO
PuUT PROFITS BEFORE PATIENTS

(By Barbara Martinez)

The Justice Department is joining a law-
suit that alleges Merck & Co.’s Medco phar-
macy-benefits subsidiary adopted an ‘‘ag-
gressive profits-before-patients policy.”
Medco’s approach resulted in a potentially
dangerous lack of oversight in filling pre-
scriptions and increased pharmaceutical
costs for the federal government, the suit
says.

The department’s involvement in the suit,
brought by two former Medco pharmacists,
doesn’t necessarily mean that it believes all
the allegations. But it signals that the gov-
ernment investigated the accusations and
found at least some of them worth pursuing
in court. The government, which also joined
a second lawsuit against Medco Monday that
made similar allegations, intends to file its
own complaint within 90 days. Justice De-
partment investigators have been examining
Medco and other pharmacy-benefit man-
agers, or PBMs, for several years, but this is
the first time they have indicated that any
suit would be filed. PBMs handle prescrip-
tion-drug-card benefits for millions of em-
ployees.

The complaint alleges that after Merck—
one of the world’s largest drug companies—
purchased Medco in 1993, the PBM began to
make systemic changes in its mail-order pre-
scription-filling system—disregarding safety
and instead promoting higher profits per pre-
scription.

In a statement, Medco said, ‘“We are con-
fident that when all the facts are presented
they will show that our business has one
focus, providing the highest quality of pre-
scription health care to our clients and
members.” It added: We are prepared to
present a nigorous defense and believe that
we will prevail. We will prove that the alle-
gations” in the complaint ‘“‘are absolutely
untrue or reflect years-old isolated issues
that were identified and corrected and in no
way and at no time compromise the quality
of patient care.”

The airing of previously sealed allegations
in the suit comes at a difficult time for both
Merck and PBMs. Merck plans to spin off
Medco as a publicly traded company this
year, while PBMs have been angling to get a
piece of a Medicare drug benefit currently
being debated in Congress. Medco provides
drug benefits to more than 60 million Ameri-
cans, including millions of federal and state
employees. Medco’s annual revenue totals
about $30 billion.

The case could have repercussions on Cap-
itol Hill, too, where PBMs are locked in a
fierce lobbying battle, especially with the re-
tail-pharmacy industry, over details of Medi-
care legislation. The measure would create a
drug benefit that PBMs would have a promi-
nent role in providing. Already Monday, the
National Community Pharmacists Associa-
tion, which represents about 25,000 owners of
independent drugstores, stepped up its lob-
bying efforts. The group is pushing for strict-
er disclosure requirements for PBMs.

In the newly unsealed complaint, which
was filed in U.S. District Court in Philadel-
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phia, the two former Medco pharmacists
make detailed charges that enormous pres-
sure was placed on employees to falsify or-
ders to meet goals and to disregard com-
plaints by patients and doctors about drug
switching or pill shortages.

Daily internal publication of prescription-
error rates to help pharmacists measure
their own safety standards were eliminated,
the suit asserts. Instead, daily loudspeaker
messages announced  prescription-filling
costs, as well as the stock price of parent
company Merck, the suit says. Many Medco
employees are compensated in part with
Merck stock options.

To save money, the suit alleges, Medco re-
duced licensed pharmacists’ role in the fill-
ing and supervising of prescription drugs at
its mail-order facilities. In addition, the job
of calling a physician to discuss a potential
drug interaction—once the job of only phar-
macists—ultimately fell to employees who
““‘seldom have college degrees, and have no
prior training in pharmacy services other
than limited on-the-job training.” And as a
result of being pressured to meet quotas on
how many doctors to call, employees regu-
larly lied on physician call records to indi-
cate they alerted doctors about problems
when they really had not, according to the
lawsuit.

The lawsuit was filed under the Federal
False Claims Act. In such lawsuits, the
plaintiff, often a former employee of a com-
pany that does business with the govern-
ment, alleges that the company has de-
frauded the government. If the government
considers the allegations valid, if joins the
complaint, litigates the case and shares any
recovery or damages with the person who
filed the suit.

Medco has a significant amount of legal
government business, providing mail-order
prescriptions to millions of federal employ-
ees through the Federal Employee’s Health
Benefit Program.

Many of the allegations in this complaint
relate to Medco’s mail-order business, where
patients mail in a prescription and Medco
fills it and sends it back. PBMs such as
Medco have been pushing hard to promote
their mail-order facilities as a cost-effective
alternative to retail stores.

According to the suit, Medco ‘‘boasts to its
clients nationwide that licensed pharmacists
check each mail-order prescription before it
is sent out, with as many as three or four
quality checks.”” The suit says such scrutiny
only happened prior to Merck’s 1993 acquisi-
tion of Medco.

After the acquisition, Medco automated
more of its prescription-filling capabilities
and ‘“‘significant changes’” were instituted
that ““marked a shift from prudent pharmacy
practices’” to a ‘“‘focus on profit maximiza-
tion,”” the complaint said.

One of Medco’s largest and most techno-
logically advanced mail-order facilities is in
Las Vegas, where the two former Medco
pharmacists who filed the complaint worked.
According to the suit, after Medco upgraded
its Las Vegas facility in the mid-1990s,
“pharmacists were no longer reading and
verifying mailed prescriptions prior to entry
into a computer.” Instead, upon arrival, the
prescriptions were entered by ‘‘data-entry
clerks with no formal pharmacy training”
and who were supervised by nonpharmacist
managers.

The suit also alleges that under a special
program, touted by Medco as promoting the
most cost-effective drugs, Medco called doc-
tors to get them to change their prescrip-
tions because of undisclosed payments to
Medco from drug manufacturers. The suit
said patient and physician complaints about
switching prescriptions were ‘‘common’ but
that ‘““Medco routinely ignores these com-

June 26, 2003

plaints, including the health risks associated
with inappropriate drug switches.”

In addition, Medco, like other PBMs, pro-
vides ‘“‘drug utilization reviews’’ of prescrip-
tions and patients. The process aims to pre-
vent adverse drug interactions, verifies ap-
propriate drug strength, catches drug aller-
gies or duplicate medications.

Until 1995, such calls to physicians to alert
them to possible problems were made by
pharmacists who could fully explain the situ-
ation and suggest alternatives. Subse-
quently, the suit says, these calls were being
made only by ‘‘cheaper, non-pharmacists em-
ployees.”” The pharmacist was only brought
in at the end of a call, to verify information.

But with workers having quotas of 20 to 25
calls an hour, the pharmacist was handling
as many as 100 calls within 60 minutes. As a
result of pressures to meet the quotas, the
complaint said, employees regularly fab-
ricated records documenting that they called
doctors to alert them to potential safety
issues, among other matters, when they real-
ly hadn’t. Sometimes, the suit says, the em-
ployees would change prescriptions without
the pharmacist’s intervention.

In other areas of the mail-order facility,
the complaint says, employees ‘“‘permanently
delete, cancel or otherwise falsify prescrip-
tions orders” to reduce back-order size. As a
result, the complaint says, many patients
didn’t get the medications they needed.

[From the Washington Post, June 24, 2003]
U.S. JOINING SUIT AGAINST MEDCO
(By Charles Duhigg)

The U.S. attorney in Philadelphia an-
nounced yesterday that he is joining a com-
plaint against Medco Health Solutions Inc.
that alleges the nation’s second-largest phar-
macy-benefit manager improperly canceled
prescriptions, switched medications without
physician approval and sent patients par-
tially filled orders.

The U.S. attorney’s office has been inves-
tigating whistle-blower allegations against
the company since 1999 and intends to file its
own complaint in September, said Associate
U.S. Attorney James G. Sheehan.

The government has decided to intervene
in two lawsuits brought by three whistle-
blowers. Those suits allege that Medco
changed prescriptions without a physician’s
approval to favor more expensive drugs pro-
duced by Merck & Co. and induced physi-
cians with false information to switch to
higher cost Merck drugs. Medco also de-
stroyed mail order prescriptions without fill-
ing them and in other cases mailed patients
less than the number of pills ordered but
charged for the full amount, the lawsuits al-
lege.

Medco is a subsidiary of Merck.

“We know from industry studies that al-
most half of mail order participants will run
out of medicine within two days if they fail
to receive their new prescriptions,” said Pat-
rick L. Meehan, the U.S. attorney for the
eastern district of Pennsylvania.

Medco officials contend that the allega-
tions are untrue or ‘‘reflect years-old iso-
lated issues that were identified and cor-
rected,” said Ann Smith, director of public
affairs at Medco. At no time was the quality
of patient care compromised, Smith said.

Most Americans know pharmacy benefit
managers, or PBMs, from the plastic cards
they hand over at local pharmacies when fill-
ing a prescription. Major employers and
health plans hire these companies to nego-
tiate with drug companies to control drug
costs for plan enrollees, and to oversee the
complex paperwork associated with filling
prescriptions.

The Senate is considering plans to provide
prescription drug coverage to the elderly
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that may enhance the clout of pharmacy-
benefit managers, industry analysts say. The
companies are expected to administer gov-
ernment drug spending under some plans, ac-
cording to congressional testimony offered
by the National Association of Chain Drug
Stores, and to receive a larger share of gov-
ernment reimbursements for prescription
drugs.

More than 62 million Americans get pre-
scriptions processed through Medco, accord-
ing to the company. Medco handles phar-
macy benefits totaling nearly $30 billion per
year, including $1.2 billion from Blue Cross/
Blue Shield as part of the Federal Employees
Health Benefits Program.

George Bradford Hund and Walter W.
Gauger, who both worked as pharmacists in
Medco’s Las Vegas processing facility, and
Joseph Piacentile, a physician, allege in
their complaints that on busy days Medco
would cancel or destroy prescriptions to
avoid penalties for delays in filling orders.
Customers would be told that the prescrip-
tions had never been received, Sheehan said.

The company is also accused of fabricating
records and, when the handwriting on pre-
scriptions was unclear or difficult to read,
simply guessing at what they said, according
to Sheehan. The government’s suit against
Medco could ask for damages in the millions
of dollars and new oversight systems.

Merck acquired Medco in 1993 at a time
when other drugmakers were purchasing
pharmacy-benefit managers. By the end of
the 1990s, all pharmaceutical manufacturers
but Merck had sold their units amid con-
cerns that the drug companies would use the
benefit managers to push their own drugs,
rather than doing what was best for clients.

1 1998 Merck signed a settlement agree-
ment with the Federal Trade Commission
stating that ‘‘Medco has given favorable
treatment to Merck drugs.” Last December,
Medco agreed to pay $42.5 million to settle a
class-action lawsuit alleging that the com-
pany improperly promoted higher priced
Merck drugs rather than seeking the best
price from alternative pharmaceutical com-
panies. Merck announced it intended to spin
off Medco last year, but delayed the initial
public offering of shares because of the de-
pressed stock market.

Yesterday’s announcement marks the first
significant legal action by a federal agency
against a pharmacy-benefit manager. Pre-
viously, attorneys general of at least 25
states have opened inquires into Medco to
determine whether it has violated state laws,
and New York State Attorney General Eliot
L. Spitzer said last Friday that his office was
investigating another company, Express
Scripts Inc., for allegedly overbilling state
health plans.

Shares of Merck closed yesterday at $62.11,
down 78 cents, or 1.24 percent.

[From the Washington Post, June 24, 2003]
MEDCO ACCUSED OF FAVORING MERCK DRUGS
(BY DAVID B. CARUSO)

Federal prosecutors on Monday said a com-
pany that was supposed to help health plans
find low-cost prescription drugs instead pres-
sured doctors to switch patients to medica-
tions made by its owner, pharmaceutical
giant Merck & Co.

U.S. Attorney Patrick Meehan said his of-
fice has joined a pair of civil “whistle-
blower’ lawsuits against Medco Health Solu-
tions, accusing the Merck subsidiary of pro-
viding misleading information to the govern-
ment in connection with its contract to
manage drug benefits for federal employees.

More than 1,000 companies have hired
Medco to coordinate prescription drug cov-
erage for employee health plans, making it
the nation’s largest manager of pharmacy

CONGRESSIONAL RECORD — SENATE

benefits, and the company is supposed to use
its bulk-purchasing power to lower drug
costs.

But the suits say Medco routinely induce
physicians to switch patients to Merck
drugs, even if a patient had been doing well
on another medication that cost less.

The government also says the company
failed to call doctors to explain prescriptions
that were unclear, and fabricated records to
make it appear as if calls from pharmacists
to physicians had been made.

The three whistleblowers—a New Jersey
doctor and two Nevada pharmacists who
once worked for Medco—claim the firm also
misled clients about its practice of accepting
cash rebates from pharmaceutical companies
in exchange for promoting their products.
The suits claim the payments amount to
kickbacks.

Medco spokesman Jeffrey Simek said the
charges are ‘‘either absolutely untrue, or
they reflect years-old isolated issues that
were identified and corrected.”

He denied the firm gives preferential treat-
ment to Merck, or any other drug company.

“Our policy is that we will never make a
drug interchange that will not result in a
benefit for either our clients, or the members
of their health plans,” he said. “If we im-
properly favored any drug by any single com-
pany, we could never succeed.”’

Several health plans have previously sued
Medco, claiming that it improperly accepted
$3.56 billion in payments from drug compa-
nies in the late 1990s to promote their prod-
ucts, but Monday’s filing by the U.S. Attor-
ney in Philadelphia is the first such action
by a federal prosecutor.

Medco, like other pharmacy benefit com-
panies, acknowledges participating in rebate
programs. Simek said the company took in
$2.5 billion in rebates in 2001. But he said the
payments work like coupons and ultimately
lower medication costs for clients.

The suits also accuse Medco, of Franklin
Lakes, N.J., of shortchanging patients by
mailing them fewer than the number of pills
they paid for. They say the company tried to
avoid penalties for delays in filling mail or-
ders by destroying prescriptions on days
when the order volume was heavy.

Simek said the company investigated the
allegations and determined they were iso-
lated incidents that didn’t affect patient
care. Two employees were fired, he said.

Court filings identified the whistleblowers
as Dr. Joseph Piacentile, of New Jersey, and
George Bradford Hunt and Walter W. Gauger,
two pharmacists who previously worked for
Medco in Las Vegas.

Attorneys general in several states have
said they are also investigating whether the
company, and other pharmacy benefit firms,
broke the law.

Merck has been trying to spin off its Medco
business. It canceled an initial public offer-
ing for the company in July after revealing
that it had misstated its revenues by $12 bil-
lion in recent years by counting prescription
copyaments made to pharmacies as Medco
revenue. Merck said in May that the firm
would be spun off instead to Merck share-
holders.

Ms. CANTWELL. Madam President,
it was reported this week that U.S. At-
torney Patrick Meehan plans to join a
pair of lawsuits filed by three former
Medco Health employees. The employ-
ees—two pharmacists and a doctor—al-
lege that Medco provided misleading
information to the Government related
to a contract to provide drug coverage
for Federal employees. The lawsuits
accuse Medco of switching patients to
more expensive drugs and fabricating

S8615

records to make it look as if the pre-
scription changes were made by doc-
tors and not by Medco.

These are serious allegations result-
ing from an investigation that began in
1999. This is the first such action taken
by a U.S. attorney against a PBM and
is a strong signal that all is not right
with this industry.

U.S. Attorney Patrick Meehan told
the Newark Star Ledger:

The kind of conduct alleged in the com-
plaints threatens not only the integrity of
the system as a whole, but also the well
being of the very patients it is designed to
benefit. These allegations suggest that,
somewhere along the line, the focus became
the profit instead of the patient.

The possibility of profitability
trumping patient care has promoted a
number of consumer groups to favor
the accountability system outlined in

my amendment. Consumers Union,
Public Citizen, Families USA,
AFSCME, the National Community

Pharmacy Association and the Wash-
ington State Pharmacy Association all
support my amendment.

Mr. President, | ask unanimous con-
sent that letters of support be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CONSUMERS UNION,
Washington, DC, June 25, 2003.

DEAR SENATOR: As the Senate continues to
debate S. 1, the ‘“‘Prescription Drug and
Medicare Improvement Act of 2003,”” Con-
sumers Union urges you to redouble your ef-
forts to improve the legislation so that it
better meets the needs of seniors and people
with disabilities, many of whom are in dire
need of meaningful protection from the dev-
astating impact of spiraling prescription
drug costs.

Some of Consumers Union’s most serious
concerns about S. 1 are:

The amount set aside in the Congressional
budget resolution for a Medicare prescrip-
tion drug bill, $400 billion over 10 years, is in-
adequate for the task and limits coverage to
22 percent of the projected prescription drug
expenditures over this time period;

Prescription drug coverage provided by S. 1
is skimpy, leaving many beneficiaries who
lack coverage in 2003 actually paying more
out of their own pockets for prescription
drugs in 2007, when they have coverage. (For
more information, please see our report,
Skimpy Benefits and Unchecked Expendi-
tures: Medicare Prescription Drug Bills Fail
to Offer Adequate Protection for Seniors and
People with Disabilities, at
Www.consumersunion.org);

The bill lacks a standard, uniform benefit,
does not guarantee the availability of a pre-
scription drug benefit through the Medicare
program, and leaves all beneficiaries uncer-
tain about what coverage will be available to
them (and uncertain about the premium
they will be charged);

While the Senate has approved helpful
amendments that would accelerate the intro-
duction of generics and possibly provide
beneficiaries access to lower-priced drugs
from Canada, the bill’s reliance on hundreds
of private insurance companies and HMOs
precludes the possibility of the federal gov-
ernment using its purchasing power to nego-
tiate deep discounts for consumers. It does
too little, therefore, to rein in spiraling pre-
scription drug expenditures;

The bill creates confusion for Medicare
beneficiaries, forcing them to sort out the
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options in the drug-only marketplace and op-
tions in the HMO/PPO marketplace, and it
further complicates the ‘‘comparison shop-
ping’’ task by allowing the prescription drug
benefits to vary from the basic parameters
(e.g., deductible, cost-sharing, doughnut, cat-
astrophic coverage). Simply-put, the con-
fusing options that will face Medicare bene-
ficiaries flunks the ‘““kitchen table’ test;

S. 1 will leave many Medicare beneficiaries
worse off since employers will cut back their
retiree coverage because any coverage is not
counted toward retirees’ out-of-pocket costs;
and

While the bill provides for a relatively gen-
erous subsidy for low-income consumers, it
requires them to get their prescription drug
benefit through Medicare instead of the cur-
rently universal Medicare program, even
though they qualify for Medicare coverage
by virtue of their age or disability.

We are deeply troubled by discussions that
are underway that would undermine the tra-
ditional fee-for-service Medicare program—
the very program that assures beneficiaries
that they have the freedom to go to the doc-
tor of their choice—by providing extra sub-
sidization to private PPOs and HMOs. By en-
riching the benefits available in the private
marketplace, PPOs and HMOs will attract
relatively healthy people; the traditional
fee-for-service Medicare option will erode
over time, because of the design of the sub-
sidies and desire to cut costs. The sickest
and most vulnerable will be severely dis-
advantaged.

There are several amendments that would
help address some of the problems with S. 1.
We urge you to support amendments that
would:

Expand the prescription drug benefits so
that they are comparable to prescription
drug coverage in employer-based health in-
surance plans;

Rein in prescription drug expenditures
through the use of the federal government’s
buying power to negotiate deep discounts;

Provide for scientific study of the com-
parative effectiveness of alternative pre-
scription drugs;

Guarantee that beneficiaries would have
access to a prescription drug benefit through
the Medicare program at a set premium;

Count the contributions made by employ-
ers toward beneficiaries’ out-of-pocket costs;

Maintain a level-playing field so that bene-
fits in PPOs and HMOs are not more gen-
erous than benefits available in traditional
fee-for-service Medicare;

Instruct the National Association of Insur-
ance Commissioners to adjust medigap ben-
efit packages to allow beneficiaries to buy
additional coverage;

Increase the transparency of transactions
by pharmaceutical benefit managers;

Cut the time before the prescription drug
benefits begin.

The current debate about a Medicare pre-
scription drug benefit has led seniors and
persons with disabilities to believe that re-
lief is in sight. In its present form, S. 1 will
be a big disappointment to beneficiaries
when it is implemented in 2006. We urge you
to amend S. 1 so that it is more effective in
providing meaningful relief to Medicare
beneficiaries while addressing the pressing
need to curb prescription drug expenditures.

Sincerely,
GAIL E. SHEARER,
Director, Health Policy Analysis,
Washington Office.
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SOCIETY OF PROFESSIONAL ENGI-
NEERING EMPLOYEES IN AERO-
SPACE,

Seattle, WA, June 5, 2003.
Hon. MARIA CANTWELL,
U.S. Senate,
Washington, DC.

DEAR SENATOR CANTWELL: As you know,
union members and retirees in Washington
are very concerned about the current activi-
ties involving prescription drug benefits for
Medicare seniors. We thought you should
know that we are part of a national delega-
tion of unions that met with Secretary
Tommy Thompson to express our opposition
to any PBM-based alternative to our local
pharmacies.

PBMs own much of the mail order drug
service in this country. For the past 2 years,
we have been warning congressional mem-
bers that a PBM-based benefit would poten-
tially harm many local pharmacies that
serve our communities. Still however, law-
makers almost passed a PBM-based benefit
in the 107th Congress.

Since last year, the reputation of PBMs
has grown worse. Now they are being sued by
a California based union, AFSCME. Alleg-
edly, four of the largest PBMs have been
pocketing money that is meant for the con-
sumer.

SPEEA urges you and your fellow Senators
to look into this lawsuit before passing any
PBM-based legislation. In this day and age,
transparency must be part of any program
set up by the United States government.

Sincerely,
CHARLES BOFFERDING,
Executive Director.

AMERICAN FEDERATION OF STATE,
COUNTY AND MUNICIPAL EMPLOY-

EES, AFL-CIO,

Washington, DC, June 24, 2003.
Hon. MARIA CANTWELL,
U.S. Senate,
Washington, DC.

DEAR SENATOR CANTWELL: On behalf of
AFSCME’s 1.4 million members, I am writing
to express my strong support for your
amendment to S. 1, the Medicare prescrip-
tion drug bill, that would make certain that
costs savings generated by Pharmacy Benefit
Managers (PBM) on behalf of the Medicare
program are returned to the program. We be-
lieve that this is a critical means of control-
ling costs for this new benefit.

PBMs create most of their cost savings and
their profits by negotiating with drug manu-
facturers to receive favorable rates on a
pharmaceutical company’s drugs in ex-
change for including the drugs on the PBM'’s
formulary of preferred medicines. This bill
would require that all contracts with PBMs
to provide the Medicare benefit with a pri-
vate insurer or the government itself include
language that would ensure that all savings
negotiated with a pharmacy be passed back
to the government or the private insurer ad-
ministering the benefit on behalf of the gov-
ernment.

We believe it is crucial that PBMs be re-
quired to disclose the percentage of rebate
they have negotiated with the pharma-
ceutical companies that are passed onto
their clients. Your amendment would do pre-
cisely that—giving some assurance to con-
sumers and the government that the savings
achieved by the PBMs are being shared.

I believe that your amendment goes a long
way toward ensuring that Medicare bene-
ficiaries will receive their fair share of the
cost savings produced by contracts with
PBMs, and AFSCME strongly supports its
adoption.

Sincerely,
CHARLES M. LOVELESS,
Director of Legislation.

June 26, 2003

JUNE 18, 2003.
Hon. MARIA CANTWELL,
U.S. Senate,
Washington, DC.

DEAR SENATOR CANTWELL: Families USA,
the national consumer health advocacy orga-
nization, strongly endorses your amendment
to ensure that the conflicts of interest,
which can occur in the delivery of a Medi-
care prescription drug benefit, are minimized
or avoided.

Everyone agrees that whether Medicare di-
rectly administers the benefit or whether it
is administered through private plans, Phar-
macy Benefit Managers (PBM) will be used.
They have the expertise and knowledge nec-
essary to help administer this program. But
in the recent past, there have been examples
of abuse in this sector. particularly trou-
bling has been the steering of patients to a
particular prescription drug product because
it was more profitable for the administering
company and not because it was better for
the patient! In a very real sense, that is mal-
practice. It is inexcusable. It must be
stopped. At least one major PBM has an-
nounced a code of ethics to prevent such
abuses. But these important consumer pro-
tections should not depend on company-by-
company internal codes of ethics. Your
amendment is needed.

Your amendment requires the confidential
disclosure of the type of information that
will enable the Department of Health and
Human Services to protect against rebates
and kickbacks that would cause a company
to steer people toward profitable medicine
rather than needed medicine. Your amend-
ment helps ensure that those who will surely
be called on to help administer the new ben-
efit provide good health care to the bene-
ficiaries and not just profitable health care
to their owners.

Sincerely,
RONALD F. POLLACK,
Executive Director.
WASHINGTON STATE
PHARMACY ASSOCIATION,
Renton, WA, June 23, 2003.
Hon. MARIA CANTWELL,
U.S. Senate,
Washington, DC.

DEAR SENATOR CANTWELL: The Washington
State Pharmacy Association, representing
pharmacy practitioners from all practice
arenas in the State of Washington, strongly
endorses your amendment to ensure that the
conflicts of interest, which can occur in the
delivery of a Medicare prescription drug ben-
efit through a PBM, are minimized or avoid-
ed.

Pharmacy Benefit Managers (PBM) are an
integral part of the health care delivery sys-
tem. Efficient plan administration and time-
ly claims processing are mandatory compo-
nents of a successful health care benefit
which are important to patients, payers and
providers. However, in recent years the PBM
industry has expanded their role to include
benefit design that has created significant
conflicts of interest and ethical questions of
appropriate health care delivery versus prof-
itable health care delivery.

Your amendment, as proposed, provides
the necessary transparency that will provide
patients, payers, and regulators the nec-
essary information to appropriately monitor
PBM business practices. Your amendment is
a significant step toward insuring that the
health care provided to the citizens of this
country is focused on improving the pa-
tient’s health and wellbeing and not the fis-
cal wellbeing of the pharmacy benefit man-
agers.

Sincerely,
ROD SHAFER, R.Ph.,
CEO.
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Ms. CANTWELL. Madam President,
these groups and others have been try-
ing to call attention to problematic
PBM practices. These groups rightly
point out that strong consumer protec-
tions are needed in any Medicare drug
benefit.

The American Association of State,
County and Municipal Employees
agrees that these protections provide
‘‘a critical means of controlling costs.”

A national coalition of workers rep-
resenting more than 20 states also are
supportive of efforts to monitor PBMs.
Many in this coalition currently use
PBMs to provide benefits and many of
them are wondering why drug costs
continue to rise.

There is a balance to be had here, and
the Cantwell-Lincoln amendment
makes sure the scale is not tipped too
far one way. It is a good amendment
that will lower prescription drug
prices, provide much needed consumer
protections and ensure strong govern-
ment oversight. | urge my colleagues
to support it.

Mr. GRASSLEY.
before us now?

The PRESIDING OFFICER.
amendment is before us.

Mr. GRASSLEY. We have looked at
the amendment on this side. It has
been modified, and | urge we accept it
on a voice vote.

Mr. BAUCUS. We have looked at this
amendment. | agree with Senator
GRASSLEY. We accept the amendment.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 942, as modified.

The amendment (No. 942), as modi-
fied, was agreed to.

Mr. GRASSLEY. |
sider the vote.

Mr. BAUCUS. | move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. BAUCUS. | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Madam President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Madam President, | ask
unanimous consent that | may speak
out of order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. | thank the Chair.

(The remarks of Mr. BYRD are print-
ed in today’s RECORD under ‘“Morning
Business.””)

AMENDMENT NO. 1095

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, | ask unan-
imous consent the pending amend-
ments be temporarily set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. On behalf of the Senator
from South Dakota, Senator JOHNSON,
I send an amendment to the desk.

Is the amendment

The

move to recon-

The
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The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Nevada [Mr. REID], for
Mr. JOHNSON, for himself and Mr. COCHRAN,
proposes an amendment numbered 1095.

Mr. REID. |1 ask unanimous consent
the reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To provide for a 1-year medication
therapy management assessment program)

At the end of subtitle A of title I, add the
following:

SEC. . MEDICATION THERAPY MANAGEMENT
ASSESSMENT PROGRAM.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—The Secretary shall estab-
lish an assessment program to contract with
qualified pharmacists to provide medication
therapy management services to eligible
beneficiaries who receive care under the
original medicare fee-for-service program
under parts A and B of title XVIII of the So-
cial Security Act to eligible beneficiaries.

(2) SITES.—The Secretary shall designate 6
geographic areas, each containing not less
than 3 sites, at which to conduct the assess-
ment program under this section. At least 2
geographic areas designated under this para-
graph shall be located in rural areas.

(3) DURATION.—The Secretary shall con-
duct the assessment program under this sec-
tion for a 1-year period.

(4) IMPLEMENTATION.—The Secretary shall
implement the program not later than Janu-
ary 1, 2005, but may not implement the as-
sessment program before October 1, 2004.

(b) PARTICIPANTS.—ANY eligible beneficiary
who resides in an area designated by the Sec-
retary as an assessment site under sub-
section (a)(2) may participate in the assess-
ment program under this section if such ben-
eficiary identifies a qualified pharmacist
who agrees to furnish medication therapy
management services to the eligible bene-
ficiary under the assessment program.

(c) CONTRACTS WITH QUALIFIED PHAR-
MACISTS.—

(1) IN GENERAL.—The Secretary shall enter
into a contract with qualified pharmacists to
provide medication therapy management
services to eligible beneficiaries residing in
the area served by the qualified pharmacist.

(2) NUMBER OF QUALIFIED PHARMACISTS.—
The Secretary may contract with more than
1 qualified pharmacist at each site.

(d) PAYMENT TO QUALIFIED PHARMACISTS.—

(1) IN GENERAL.—Under an contract entered
into under subsection (c), the Secretary shall
pay qualified pharmacists a fee for providing
medication therapy management services.

(2) ASSESSMENT OF PAYMENT METHODOLO-
GIES.—The Secretary shall, in consultation
with national pharmacist and pharmacy as-
sociations, design the fee paid under para-
graph (1) to test various payment methodolo-
gies applicable with respect to medication
therapy management services, including a
payment methodology that applies a relative
value scale and fee-schedule with respect to
such services that take into account the dif-
ferences in—

(A) the time required to perform the dif-
ferent types of medication therapy manage-
ment services;

(B) the level of risk associated with the use
of particular outpatient prescription drugs
or groups of drugs; and

(C) the health status of individuals to
whom such services are provided.

(e) FUNDING.—
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(1) IN GENERAL.—Subject to paragraph (2),
the Secretary shall provide for the transfer
from the Federal Supplementary Insurance
Trust Fund established under section 1841 of
the Social Security Act (42 U.S.C. 1395t) of
such funds as are necessary for the costs of
carrying out the assessment program under
this section.

(2) BUDGET NEUTRALITY.—In conducting the
assessment program under this section, the
Secretary shall ensure that the aggregate
payments made by the Secretary do not ex-
ceed the amount which the Secretary would
have paid if the assessment program under
this section was not implemented.

(f) WAIVER AUTHORITY.—The Secretary
may waive such requirements of titles XI
and XVIII of the Social Security Act (42
U.S.C. 1301 et seq.; 1395 et seq.) as may be
necessary for the purpose of carrying out the
assessment program under this section.

(9) AVAILABILITY OF DATA.—During the pe-
riod in which the assessment program is con-
ducted, the Secretary annually shall make
available data regarding—

(1) the geographic areas and sites des-
ignated under subsection (a)(2);

(2) the number of eligible beneficiaries par-
ticipating in the program under subsection
(b) and the level and types medication ther-
apy management services used by such bene-
ficiaries;

(3) the number of qualified pharmacists
with contracts under subsection (c), the loca-
tion of such pharmacists, and the number of
eligible beneficiaries served by such phar-
macists; and

(4) the types of payment methodologies
being tested under subsection (d)(2).

(h) REPORT.—

(1) IN GENERAL.—Not later than 6 months
after the completion of the assessment pro-
gram under this section, the Secretary shall
submit to Congress a final report summa-
rizing the final outcome of the program and
evaluating the results of the program, to-
gether with recommendations for such legis-
lation and administrative action as the Sec-
retary determines to be appropriate.

(2) ASSESSMENT OF PAYMENT METHODOLO-
GIES.—The final report submitted under
paragraph (1) shall include an assessment of
the feasibility and appropriateness of the
various payment methodologies tested under
subsection (d)(2).

(i) DEFINITIONS.—In this section:

(1) MEDICATION THERAPY MANAGEMENT
SERVICES.—The term ‘“‘medication therapy
management services’”” means services or
programs furnished by a qualified phar-
macist to an eligible beneficiary, individ-
ually or on behalf of a pharmacy provider,
which are designed—

(A) to ensure that medications are used ap-
propriately by such individual;

(B) to enhance the individual’s under-
standing of the appropriate use of medica-
tions;

(C) to increase the individual’s compliance
with prescription medication regimens;

(D) to reduce the risk of potential adverse
events associated with medications; and

(E) to reduce the need for other costly
medical services through better management
of medication therapy.

(2) ELIGIBLE BENEFICIARY.—The term “‘eli-
gible beneficiary’” means an individual who
is—

(A) entitled to (or enrolled for) benefits
under part A and enrolled for benefits under
part B of the Social Security Act (42 U.S.C.
1395c et seq.; 1395j et seq.);

(B) not enrolled with a Medicare+Choice
plan or a MedicareAdvantage plan under part
C; and

(C) receiving, in accordance with State law
or regulation, medication for—
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(i) the treatment of asthma, diabetes, or
chronic cardiovascular disease, including an
individual on anticoagulation or lipid reduc-
ing medications; or

(ii) such other chronic diseases as the Sec-
retary may specify.

(3) QUALIFIED PHARMACIST.—The term
“‘qualified pharmacist’”” means an individual
who is a licensed pharmacist in good stand-
ing with the State Board of Pharmacy.

Mr. MCCONNELL. Mr. President, |
ask unanimous consent that imme-
diately following Senator KENNEDY’s
comments | be recognized to offer an
amendment regarding cancer. | further
ask unanimous consent that this morn-
ing the Senate proceed to a vote in re-
lation to the McConnell amendment, to
be followed immediately by a vote in
relation to the Boxer amendment num-
bered 1036, to be followed immediately
by a vote in relation to the Bingaman
amendment numbered 1065, with no
second degrees in order to the three
above amendments prior to the vote,
with 2 minutes equally divided prior to
the vote, and with 10 minutes equally
divided before the first vote.

Mr. REID. Mr. President, it is my un-
derstanding that as soon as Senator
KENNEDY finishes his speech Senators
MCCONNELL and BOXER will be recog-
nized for 10 minutes with the time
equally divided, and then we go into
the series of votes. Is that right?

Mr. MCCONNELL. That is my under-
standing.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The Senator from Massachusetts is
recognized.

AMENDMENT NO. 1092

Mr. KENNEDY. Mr. President, we
will have a chance to have greater dis-
cussion and debate on one of the impor-
tant amendments that is before the
Senate. But | wanted to bring to the
attention of our Members as we go
through the course of the day the
Grassley-Baucus amendment, which
has two different parts to it. 1 would
like to address the part of the amend-
ment which | find enormously compel-
ling and which deserves the broad sup-
port of all the Members of this body.

This amendment provides equal fund-
ing for Medicare and the private plan
demonstration plans. That is effec-
tively what will be in the Grassley-
Baucus amendment. The Republicans
say the private sector can do a better
job providing health care for seniors
and we say Medicare can do a better
job. This amendment tests both. This
amendment improves the coordination
of care for seniors with multiple chron-
ic conditions who remain in Medicare.
Republicans have said we need to move
seniors into private plans if we want to
provide chronic care coordination, dis-
ease management, or enhanced preven-
tive services.

I am confident this demonstration
program will show Medicare can do an
even better job than private plans in
providing preventive health services
and ensuring care coordination. Care
for patients with chronic conditions is
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especially critical. These patients ac-
count for 95 percent of Medicare spend-
ing, according to ‘‘Care Coordination
for People with Chronic Conditions”’,
an analysis published this year by
Johns Hopkins University.

Currently, 60 million Americans have
multiple chronic conditions, and that
number is expected to grow to 157 mil-
lion by the year 2020.

Sixty-two percent of seniors have
multiple chronic conditions, but their
care is often fragmented. A senior cit-
izen may get treatment for her diabe-
tes from one doctor, care for her ar-
thritis from a second doctor and atten-
tion for her high blood pressure from a
third.

Study after study shows that improv-
ing the coordination of care for those
with multiple chronic conditions can
improve outcomes and reduce costs.

For example, in Laconia, NH, the
Home and Community Based Care pro-
gram improved disease management
for seniors with multiple conditions.
This program saved an average of $8,100
in health care costs for each senior
served and decreased admission to
nursing homes.

In Georgia, the Service Options Using
Resources in a Community Environ-
ment—SOURCE—program improved
disease management for 1,600 bene-
ficiaries in 80 counties. The costs of
caring for those seniors in the SOURCE
program over two years was over $4,000
lower than for those who were not in
the program.

My own state of Massachusetts is
part of the New England States Consor-
tium, a multi-state effort funded by
the Robert Wood Johnson Foundation
to study the improvements that can be
made in health care through better
care coordination.

Expert groups in health care have
said that care coordination should be
one of the highest priorities for our
health care system. For example, in its
recent report, Priority Areas for Na-
tional Action: Transforming Health
Care Quality, the Institute of Medicine
identified 20 “‘priority areas’” for im-
proving health care.

The Institute of Medicine has care-
fully examined the issue of care qual-
ity. The Institute’s recent report, “Pri-
ority Areas for National Action” has a
series of recommendations on improv-
ing the quality of health care in Amer-
ica. We have included in our amend-
ment 13 of the 20 priority items that
have been identified by the Institute of
Medicine that will make a significant
difference in quality. The amendment
will have an important impact in re-
ducing costs by improving care coordi-
nation and providing needed preventive
services.

A recent study funded by the Robert
Wood Johnson Foundation reaches the
same conclusion. The study examined
the effect of care coordination on out-
comes for patients with diabetes. Care
coordination and simple preventive
services dramatically improved the
outcome for patients with diabetes in
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terms of their blood glucose levels. Ele-
vated blood glucose is a major concern
for patients with diabetes, and preven-
tive services are effective in keeping
blood glucose levels down. As we know,
diabetes is one of the principal health
concerns for our country, and is of par-
ticular concern for our seniors.

A decrease of even one percentage
point in the blood glucose level of a pa-
tient with diabetes can have a profound
effect on health. That seemingly small
decrease results in a 21 percent drop in
mortality from the disease, a 12 per-
cent decrease in strokes, a 24 percent
decrease in renal failure, and a remark-
able 43 percent drop in the amputations
that so many patients face as a result
of this cruel disease. More effective
management of blood glucose levels is
also effective in keeping patients out
of hospitals or nursing homes and thus
reducing costs. A reduction in blood
glucose levels of just one percent re-
duces health care costs by $800 per pa-
tient.

These kinds of extraordinary im-
provements in health care quality are
what this amendment is all about. We
are going to provide some $6 billion na-
tionwide over a 5-year period to give
life to these kinds of quality improve-
ment efforts, and we are going to chal-
lenge the private sector to do it as
well.

We believe that the kinds of quality
improvement initiatives included in
this amendment will be a major factor
for the support for this legislation.
Health care quality and its impact on
health care costs is an aspect of the
health care debate that has not re-
ceived sufficient attention.

This amendment will give us an op-
portunity to take dramatic steps for-
ward in Medicare which will strengthen
and improve the quality of health care
for our seniors. The amendment will
also have a very positive impact in
terms of cost reductions.

This amendment also addresses the
whole question of prevention which is
equally critical to keeping people
healthy. Immunizations, managing
high blood pressure, cancer screening,
and patient education can all have an
enormous impact on keeping people
healthy and reducing costs. Too often
Medicare pays huge amounts to care
for people who are sick but fails to in-
vest adequately in keeping them
healthy.

Failure to invest adequately in pre-
ventive services is a tragic con-
sequence of the repayment system we
now have under the Medicare system.
When the original Medicare system was
established, we did not have the knowl-
edge, awareness, and understanding of
the importance of prevention nearly to
extent we have it today. Preventive
care was not reimbursed the way it
should be.

Under this amendment, we will have
the opportunity to provide the kinds of
real, effective support for prevention
programs they deserve. Increased sup-
port for preventive services will mean
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lower costs and better quality of care
for our seniors under Medicare.

As | mentioned, too often we pay
huge amounts to care for people who
are sick, but fail to invest in keeping
people healthy. This amendment gives
Medicare the tools to invest in keeping
people healthy. Too often the care for
people with the highest cost, the most
serious illnesses, such as cancer and
stroke, is not optimal.

This demonstration will help Medi-
care assure the highest quality care for
the sickest patients. Medicare is a fine
program. It has kept our senior citi-
zens secure for 40 years. Today let us
make Medicare even better with this
amendment.

I will include the selective parts of
the studies | referred to previously in
the RECORD. | ask unanimous consent
that the selective parts be printed in
the RECORD at the conclusion of my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1).

Mr. KENNEDY. Mr. President, as |
mentioned, the New England Journal
of Medicine—in a major study pub-
lished just today—focuses on the issue
of quality. The study demonstrates
that the problem most likely to occur
in our health care system is not over-
utilization of services, but under-
utilization. This point bears repeating.
Patients all over America are not re-
ceiving the services they need to keep
them healthy. 46 percent of patients
did not receive the recommended care,
while only 11 percent received care
that was not recommended and was po-
tentially harmful. That means that
four times as many patients did not re-
ceive the care they needed as received
care they did not need. The problem in
our health care system is not overutili-
zation of services, but underutilization.

The problem of not receiving needed
care is particularly acute for some of
the most serious disorders that affect
seniors. The New England Journal arti-
cle states that less than a quarter of
patients with diabetes received rec-
ommended blood tests. Fewer than
two-thirds of patients with high blood
pressure received the recommended
care. These two diseases alone take an
extraordinary toll on the lives of our
citizens. Nearly 600,000 seniors die each
year from heart disease, and complica-
tions of diabetes kill over 50,000 sen-
iors. We could dramatically reduce the
serious toll of these diseases—and
many others—by improving access to
preventive services and enhancing the
quality of care.

Modern medicine—and a strong Medi-
care program—have been effective in
allowing seniors to live with chronic
conditions that once were fatal. Mil-
lions of seniors are alive today because
of advances in the treatment of heart
disease, high cholesterol, cancer and
other serious illnesses. As a result of
this success, however, millions of sen-
iors have multiple chronic conditions
which put them at higher risk for ill-

CONGRESSIONAL RECORD — SENATE

ness and hospitalization. The Institute
of Medicine reports that only 0.7 per-
cent of seniors with just one chronic
condition require hospitalization in
any given year. 6.2 percent of seniors
with 4 chronic conditions are hospital-
ized, and over 25 percent of those with
10 or more chronic conditions require a
hospital stay. Currently, 60 million
Americans have multiple chronic con-
ditions, and that number is expected to
grow to 157 million over the next two
decades.

Improving the coordination of care
for those with multiple chronic condi-
tions can markedly improve outcomes.
Yet the average Medicare beneficiary
sees more than six different doctors in
a year. Clearly, we need to do more to
see that seniors receive the most ap-
propriate care for all their conditions—
not just the one that any particular
doctor among these six is treating indi-
vidually. Study after study cited by
the Institute of Medicine indicates that
care is inadequately coordinated for
patients with some of the most serious
diseases.

Our health care system also fails to
provide adequate preventive services.
Survival rates for many forms of can-
cer increase dramatically if the disease
is detected early—yet far too few pa-
tients receive the type of early screen-
ing that can literally mean the dif-
ference between life and death. For ex-
ample, early diagnosis of colon cancer
results in a survival rate of 90 percent,
but that survival rate drops precipi-
tously if the cancer spreads or grows
before it is detected. Early detection
not only saves lives—it reduces costs
too. Proper screening can save up to
$25,000 for every patient who avoids
painful and lengthy treatment through
early detection of cancer. Despite this
compelling evidence of the value of
preventive services, only a third of pa-
tients receive the recommended form
of colon cancer screening.

The story is the same with adult im-
munization. Pneumonia and influenza
are the seventh leading cause of death
in the United States, and the fifth lead-
ing cause of death among seniors. Over
a third of seniors with invasive pneu-
monia will die of the disease. Many
cases of these diseases are preventable
with a simple immunization—yet one-
third to one-half of all seniors do not
receive needed immunizations. Cov-
erage rates for high-risk seniors are
particularly poor. Tragically, only
about a quarter of seniors with chronic
disease receive a flu shot.

This very important amendment will
address these challenges which the In-
stitute of Medicine, the Robert Wood
Johnson Foundation, and the New Eng-
land Journal of Medicine have all com-
mented on as being critical if we are
going to strengthen quality and begin
to get a greater handle on costs.

I will refer to the part of the amend-
ment that addresses these questions.
Page 13 of the amendment describes
the enhanced benefits that will now be
available to beneficiaries in terms of
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care coordination, disease management
and preventive services not otherwise
covered under section 18 of the Social
Security Administration. | ask unani-
mous consent to include the section of
the bill containing this provision in the
RECORD.

The amendment provides chronic
care coordination services, disease
management services and other bene-
fits that the Secretary will determine
to improve preventive health care for
Medicare beneficiaries. These services
will improve chronic disease manage-
ment and management of complex life-
threatening or high-cost conditions.
The amendment will make a real dif-
ference in improving the health of mil-
lions of seniors.

This is really a historic opportunity.
I can say, having been here for some
period of time, the idea that you would
get $6 billion over 5 years to be able to
support prevention and the coordina-
tion of care for our seniors—I didn’t be-
lieve it would ever be realized. We have
that chance with this amendment.

| think one of the most important as-
pects of this legislation is its emphasis
on the area of prevention, which is so
important, as | have just described. In-
creased support for preventive health
care services will improve and
strengthen the quality of health care
and also result in savings for the Medi-
care system. We have seen how these
services help the intensely ill and sick
and fragile elderly. And we will in-
crease the coordination of services as
well. All of this makes a great deal of
sense. And we have the evidence—
ample evidence—to show that action in
this area can make a very important
difference to the elderly.

I will let others describe the other
part of the amendment dealing with
private plans. But we challenge them,
after the 5 years in which the resources
will be spent—with a GAO study that
will report back how the money has
been spent—we challenge them to see
which will make the greatest dif-
ference in terms of quality of care for
our senior population and will make a
difference in terms of the savings in
the Medicare system. There is no ques-
tion in my mind—no question in my
mind—what that GAO report will dem-
onstrate. We have clear documentation
and scientific information that talks
about the various studies that have
been done to date, and also the conclu-
sions that have been reached by the
thoughtful, nonpartisan groups in this
very area.

We welcome the opportunity to show
to the American people which system
is really going to work effectively. At
the end of that period of time, we will
have the chance to enhance and im-
prove on that, to make sure the future
generations’ health care will be
strengthened.

So | hope this amendment, which will
be before us very soon, will receive
overwhelming support because | think
it will have a real chance to evaluate
the different approaches and see what
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is going to be most effective in terms
of quality and cost.
BLOOD GLUCOSE—REDUCTIONS PAY OFF

Longitudinal studies demonstrate that a
one percentage point reduction in Hemo-
globin A1C (blood glucose) results in: 14% de-
crease in total mortality; 21% decrease in di-
abetes-related deaths; 14% decrease in myo-
cardial infarction; 12% decrease in strokes;
43% decrease in amputations; 24% decrease
in renal failure; and $800 reduction in health
care costs.

PROBLEMS WITH QUALITY OF CARE

The problem with quality that is most
likely to occur, is underuse: 46.3 percent of
participants did not receive recommended
care. With overuse, 11.3 percent of partici-

pants received care that was not rec-
ommended and was potentially harmful.
VARIATIONS IN QUALITY
There is substantial variability in the

quality-of-care patients receive for the 25
conditions for which at least 100 persons
were eligible for analysis. Persons with se-
nile cataracts received 78.7 percent of the
recommended care; persons with alcohol de-
pendence received 10.5 percent of the rec-
ommended care. The aggregate scores for in-
dividual conditions were generally not sen-
sitive to the presence or absence of any sin-
gle indicator of quality.
DISCUSSION

Overall, participants received about half of
the recommended processes involved in care.
These deficits in care have important impli-
cations for the health of the American pub-
lic. For example, only 24 percent of partici-
pants in our study who had diabetes received
three or more glycosylated hemoglobin tests
over a two-year period. This routine moni-
toring is essential to the assessment of the
effectiveness of treatment, to ensuring ap-
propriate responses to poor glycemic control,
and to the identification of complications of
the disease at an early stage so that serious
consequences may be prevented.

In our study, persons with hypertension re-
ceived 64.7 percent of the recommended care.
We have previously demonstrated a link be-
tween blood-pressure control and adherence
to process-related measures of quality of
care for hypertension. Persons whose blood
pressure is persistently above normal are at
increased risk for heart disease, stroke, and
death. Poor blood-pressure control contrib-
utes to more than 68,000 preventable deaths
annually.

FINAL LIST OF PRIORITY AREAS

The committee’s selection process yielded
a final set of 20 priority areas for improve-
ment in health care quality. Improving the
delivery of care in any of these areas would
enable stakeholders at the national, state,
and local levels to begin setting a course for
quality health care while addressing unac-
ceptable disparities in care for all Ameri-
cans. The committee made no attempt to
rank order the priority areas selected. The
first 2 listed—care coordination and self-
management/health literacy—are cross-cut-
ting areas in which improvements would
benefit a broad array of patients. The 17 that
follow represent the continuum of care
across the life span and are relevant to pre-
ventive care, inpatient/surgical care, chronic
conditions, end-of-life care, and behavioral
health, as well as to care for children and
adolescents (see boxes ES-1 to ES-6). Fi-
nally, obesity is included as an ‘“‘emerging
area’ that does not at this point satisfy the
selection criteria as fully as the other 19 pri-
ority areas.

Recommendation 3: The committee rec-
ommends that DHHS, along with other pub-
lic and private entities, focus on the fol-
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lowing priority areas for
health care:

Care coordination (cross-cutting);

Self-management/health literacy (cross-
cutting);

Asthma—appropriate treatment for per-
sons with mild/moderate persistent asthma;

Cancer screening that is evidence-based—
focus on colorectal and cervical cancer;

Children with special health care needs;

Diabetes—focus on appropriate manage-
ment of early disease;

End of life with advanced organ system
failure—focus on congestive heart failure
and chronic obstructive pulmonary disease;

Frailty associated with old age—pre-
venting falls and pressure ulcers, maxi-
mizing function, and developing advanced
care plans;

Hypertension—focus on appropriate man-
agement of early disease;

Immunization—children and adults;

Ischemic heart disease—prevention, reduc-
tion of recurring events, and optimization of
functional capacity;

transforming

Major depression—screening and treat-
ment;
Medication management—preventing

medication errors and overuse of antibiotics;

Nosocomial infections—prevention and
surveillance;

Pain control in advanced cancer;

Pregnancy and childbirth—appropriate
prenatal and intrapartum care;

Severe and persistent mental illness—focus
on treatment in the public sector;

Stroke—early intervention and rehabilita-
tion;

Tobacco dependence treatment in adults;
and

Obesity (emerging area).

CARE COORDINATION—RATIONALE FOR
SELECTION

Impact

Nearly half of the population—125 million
Americans—Ilives with some type of chronic
condition. About 60 million live with mul-
tiple such conditions. And more than 3 mil-
lion—2.5 million women and 750,000 men—
live with five such conditions (Partnership
for Solutions, 2001). For those afflicted by
one or more chronic conditions, coordination
of care over time and across multiple health
care providers and settings is crucial. Yet in
a survey of over 1,200 physicians conducted
in 2001, two-thirds of respondents reported
that their training was not adequate to co-
ordinate care or education for patients with
chronic conditions (Partnership for Solu-
tions, 2001).

More than 50 percent of patients with hy-
pertension (Joint National Committee on
Prevention, 1997), diabetes (Clark et al.,
2000), tobacco addition (Perez-Stable and
Fuentes-Afflick, 1998), hyperlipidemia
(McBride et al., 1998), congestive heart fail-
ure (Ni et al., 1998), chronic atrial fibrillation
(Samsa et al., 2000), asthma (Legorreta et al.,
2000), and depression (Young et al., 2001) are
currently managed inadequately. Among the
Medicare-eligible population, the average
beneficiary sees 6.4 different physicians in a
year, 4.6 of those being in the outpatient set-
ting (Anderson, 2002a).

CANCER SCREENING THAT IS EVIDENCE-BASED—
RATIONALE FOR SELECTION

Impact

Colorectal cancer is the third most com-
mon cancer among men and women in the
United States, with an estimated incidence
of 148,300 cases annually. In 2002, 56,600 Amer-
icans died from colorectal cancer, making it
the nation’s second leading cause of cancer-
related death. Lifetime risk for developing
colorectal cancer is approximately 6 percent
with over 90 percent of cases occurring after
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age 50 (American Cancer Society, 2002). The
estimated long-term cost of treating stage 11
colon cancer is approximately $60,000 (Brown
et al., 2002).

Cervical cancer is the ninth most common
cancer among women in the United States,
with an estimated incidence of 13,000 cases
annually. Cervical cancer ranks thirteenth
among all causes of cancer death, with about
4,100 women dying of the disease each year
(American Cancer Society, 2002). The inci-
dence of cervical cancer has steadily de-
clined, dropping 46 percent between 1975 and
1999 from a rate of 14.8 per 100,000 women to
8.0 per 100,000 women (Ries et al., 2002). De-
spite these gains, cervical cancer continues
to be a significant public health issue. It has
been estimated that 60 percent of cases of
cervical cancer are due to a lack of or defi-
ciencies in screening (Sawaya and Grimes,
1999).

PREVENTION—CANCER SCREENING
Improvability

Early diagnosis of colorectal cancer while
it is still at a localized state results in a 90
percent survival rate at 5 years (Ries et al.,
2002). The American Cancer Society’s (ACS)
guidelines recommend screening for
colorectal cancer beginning at age 50 for
adults at average risk using one of the fol-
lowing five screening regimens: fecal occult
blood test (FOBT) annually; flexible
sigmoidoscopy every 5 years; annual FOBT
plus flexible sigmoidoscopy every 5 years;
double contrast barium enema every 5 years;
or colonoscopy every 10 years (American
Cancer Society, 2001). The United States Pre-
ventive Services Task Force strongly rec-
ommends screening for men and women 50
years of age and or older for colorectal can-
cer. Screening has been found to be cost-ef-
fective in saving lives, with estimates rang-
ing from $10,000 and $25,000 life-year saved.

IMMUNIZATION (ADULT)—RATIONALE FOR
SELECTION
Impact

Pneumonia and influenza are the seventh
leading cause of death in the United States
(The Commonwealth Fund, 2002). Pneumo-
coccal disease causes 10,000 to 14,000 deaths
annually; influenza causes an average of
110,000 hospitalizations and 20,000 deaths an-
nually (United States Department of Health
and Human Services, 2000). Approximately
30-43 percent of elderly people who have
invasive pneumonia will die from the disease
(United States Preventive Services Task
Force, 1996). The elderly are also at increased
risk for complications associated with influ-
enza, and approximately 90 percent of the
deaths attributed to the disease are among
those aged 65 and older (Vishnu-Priya et al.,
2000).

Tg decrease the burden of these diseases,
including incapacitating malaise, doctor vis-
its, hospitalizations, and premature deaths,
experts recommend vaccination. Yet one-
third to one-half of older adults (aged 65 and
over) do not receive these vaccinations (The
Commonwealth Fund, 2002). Coverage rates
for high-risk adults who suffer from chronic
disease are especially poor, with only 26 per-
cent receiving an influenza vaccination and
13 percent a pneumococcal vaccination (In-
stitute of Medicine, 2000).

Mr. KENNEDY. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCONNELL. Mr. President, 1
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The
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AMENDMENT NO. 1097

Mr. MCCONNELL. Mr. President, |
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Kentucky [Mr. McCoN-
NELL] proposes an amendment numbered
1097.

Mr. McCONNELL. Mr. President, 1|
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To protect seniors with cancer)

At the end of subtitle A of title I, add the
following:

SEC. . PROTECTING SENIORS WITH CANCER.

Any eligible beneficiary (as defined in sec-
tion 1860D(3) of the Social Security Act) who
is diagnosed with cancer shall be protected
from high prescription drug costs in the fol-
lowing manner:

(1) SuBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BELOW 100 PERCENT OF THE FEDERAL
POVERTY LINE.—If the individual is a quali-
fied medicare beneficiary (as defined in sec-
tion 1860D-19(a)(4) of such Act), such indi-
vidual shall receive the full premium subsidy
and reduction of cost-sharing described in
section 1860D-19(a)(1) of such Act, including
the payment of—

(A) no deductible;

(B) no monthly beneficiary premium for at
least one Medicare Prescription Drug plan
available in the area in which the individual
resides; and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D-
19(a)(1) of such Act.

(2) SuBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BETWEEN 100 AND 135 PERCENT OF THE
FEDERAL POVERTY LINE.—If the individual is
a specified low income medicare beneficiary
(as defined in paragraph 1860D-19(4)(B) of
such Act) or a qualifying individual (as de-
fined in paragraph 1860D-19(4)(C) of such Act)
who is diagnosed with cancer, such indi-
vidual shall receive the full premium subsidy
and reduction of cost-sharing described in
section 1860D-19(a)(2) of such Act, including
payment of—

(A) no deductible;

(B) no monthly premium for any Medicare
Prescription Drug plan described paragraph
(1) or (2) of section 1860D-17(a) of such Act;
and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D-
19(a)(2) of such Act.

(3) SUBSIDY-ELIGIBLE INDIVIDUALS WITH IN-
COME BETWEEN 135 PERCENT AND 160 PERCENT
OF THE FEDERAL POVERTY LEVEL.—If the indi-
vidual is a subsidy-eligible individual (as de-
fined in section 1860D-19(a)(4)(D) of such Act)
who is diagnosed with cancer, such indi-
vidual shall receive sliding scale premium
subsidy and reduction of cost-sharing for
subsidy-eligible individuals, including pay-
ment of—

(A) for 2006, a deductible of only $50;

(B) only a percentage of the monthly pre-

mium (as described in section 1860D-
19(a)(3)(AX(1)); and
(C) reduced cost-sharing described in

clauses (iii), (iv), and (v) of section 1860D-
19(a)(3)(A).

(4) ELIGIBLE BENEFICIARIES WITH INCOME
ABOVE 160 PERCENT OF THE FEDERAL POVERTY
LEVEL.—If an individual is an eligible bene-
ficiary (as defined in section 1860D(3) of such
Act), is not described in paragraphs (1)
through (3), and is diagnosed with cancer,

CONGRESSIONAL RECORD — SENATE

such individual shall have access to qualified
prescription drug coverage (as described in
section 1860D-6(a)(1) of such Act), including
payment of—

(A) for 2006, a deductible of $275;

(B) the limits on cost-sharing described
section 1860D-6(c)(2) of such Act up to, for
2006, an initial coverage limit of $4,500; and

(C) for 2006, an annual out-of-pocket limit
of $3,700 with 10 percent cost-sharing after
that limit is reached.

(5) CoNsTRuUCTION.—Notwithstanding the
preceding provisions of this section, nothing
in this section shall be construed in a man-
ner that would provide an individual who is
diagnosed with cancer with benefits under
part D of title XVIII of the Social Security
Act (as added by section 101) that are dif-
ferent from the benefits that the individual
would have been eligible for if such indi-
vidual was not diagnosed with cancer.

Mr. MCCONNELL. Mr. President, the
amendment | just sent to the desk en-
sures protection of seniors diagnosed
with cancer from the high prescription
drug costs associated with that illness.

My amendment states specifically
that any senior in Medicare and diag-
nosed with cancer shall have the right
to a drug plan in which the beneficiary
shall pay no deductible, no monthly
premium, no more than a 2.5-percent
copayment for any drug spending up to
$4,500 a year, no more than a 5-percent
copayment for drug spending between
$4,500 and $5,800 a year, and no more
than a 2.5-percent copayment for any
drug spending over $5,800 if their in-
come is below the poverty level.

My amendment states that any sen-
ior in Medicare who is also diagnosed
with cancer, with an income between
100 percent and 135 percent of the pov-
erty level, shall have the right to a
drug plan in which the beneficiary
shall pay no deductible, no monthly
premium, no more than a 5-percent co-
payment for drug spending up to $4,500,
no more than a 10-percent copayment
for drug spending between $4,500 and
$5,800, and no more than a 2.5-percent
copayment for any drug spending over
$5,800.

My amendment provides that any
senior in Medicare diagnosed with can-
cer, with an income between 135 per-
cent and 160 percent of the poverty
level, shall have the right to a drug
plan in which the beneficiary shall pay
no more than a $50 deductible, an aver-
age monthly premium not greater than
$35, no more than a 10-percent copay-
ment for drug spending up to $4,500, no
more than a 20-percent copayment for
drug spending between $4,500 and $5,800,
and no more than a 10-percent copay-
ment for any drug spending over $5,800.

My amendment also provides that
any senior in Medicare and diagnosed
with cancer, with an income above 160
percent of the poverty level, shall have
the right to a drug plan in which the
beneficiary shall pay no more than a
$275 deductible, an average monthly
premium not greater than $35, no more
than a 50-percent copayment for drug
spending up to $4,500, and no more than
a 10-percent copayment for drug spend-
ing over $5,800.

With this amendment, which con-
forms to the provisions within the bill,
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all seniors with cancer get help with
prescription drug costs, especially the
poor and moderate-income seniors.

Mr. President, how much time do |
have remaining?

The PRESIDING OFFICER. Two
minutes.
Mr. MCCONNELL. Mr. President, |

reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

The Senator from Nevada.

Mr. REID. Mr. President, the Boxer
amendment is very simple. It says if a
person is receiving cancer drugs and
they come to a period of time—as this
bill is written—where they run out of
the ability to get help from the Medi-
care Program, that they, in effect, are
covered.

We want a cancer patient to have no
donut hole, no gap in coverage. That is
what the Boxer amendment is all
about.

Mr. KENNEDY. Mr. President, do we
have any time?

Mr. REID. We have at least 4 min-
utes.

Mr. KENNEDY. Will
yield me a minute?

Mr. REID. Of course.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. REID. Mr. President, | yield 2
minutes to the Senator from Massa-
chusetts.

Mr. KENNEDY. Mr. President, the
Boxer amendment provides the addi-
tional resources for the treatment of
cancer. | think all of us understand the
importance of the continuity of care in
the treatment of disease generally.
That is why | am going to continue to
vigorously fight for additional re-
sources to fill in this gap in the future
for all diseases. But it is particularly
important to fill this gap for people
who are afflicted with the disease of
cancer. They are waiting for Congress
to fill in this gap.

It does seem to me, because of the
compelling reasons for the continuity
of care in terms of diseases generally
we ought to be able to find the addi-
tional resources to fill this gap.

The Boxer amendment does not re-
place the fundamental structure of this
legislation. It finds the additional re-
sources to be able to make sure there
will be continuity of care for what is,
for many families, their Number 1
health concern. So that is a very com-
pelling reason. | hope the amendment
will be favorably considered.

| suggest the absence of a quorum.

Mr. REID. Mr. President, | ask the
Senator to withhold the suggestion of a
quorum.

Mr. KENNEDY. | withhold.

The PRESIDING OFFICER. Who
yields time?

If no one yields time, time will be
charged equally to both sides.

Who yields time?

The minority leader.

Mr. DASCHLE. Mr. President, | ask
unanimous consent that all time be
yielded back.

the Senator
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The question is on agreeing to the
McConnell amendment No. 1097.

Mr. MCCONNELL. | ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second. The
clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. | announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-

chusetts (Mr. KERRY), would vote
“yea.”’
The PRESIDING OFFICER (Mr.

BURNS). Are there any other Senators
in the Chamber desiring to vote?
The result was announced—yeas 97,
nays 1, as follows:
[Rollcall Vote No. 249 Leg.]

YEAS—97

Akaka Dodd Lugar
Alexander Dole McCain
Allard Domenici McConnell
Allen Dorgan Mikulski
Baucus Durbin Miller
Bayh Edwards Murkowski
Bennett Enzi
Biden Feingold Murray

. . h Nelson (FL)
Bingaman Fglnstem Nelson (NE)
Bond Fitzgerald Nickles
Boxer Frist
Breaux Graham (FL) Pryor
Brownback Graham (SC) Re_ed
Bunning Grassley Reid
Burns Gregg Roberts
Byrd Hagel Rockefeller
Campbell Harkin Santorum
Cantwell Hatch Sarbanes
Carper Hollings Schumer
Chafee Hutchison Sessions
Chambliss Inhofe Shelby
Clinton Inouye Smith
Cochran Jeffords Snowe
Coleman Johnson Specter
Collins Kennedy Stabenow
Conrad Kohl Stevens
Cornyn Kyl . Sununu
Corzine Landrieu

. Talent
Craig Lautenberg Thomas
Crapo Leahy . .
Daschle Levin Voinovich
Dayton Lincoln Warner
DeWine Lott Wyden
NAYS—1
Ensign
NOT VOTING—2

Kerry Lieberman

The amendment (No. 1097) was agreed
to.

AMENDMENT NO. 1036

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). By pre-
vious order, there are 2 minutes evenly
divided prior to the vote on the Boxer
amendment.

The Senator from California is recog-
nized.

Mrs. BOXER. The Senator from Ken-
tucky and | agreed to an extra 30 sec-
onds each, so | ask unanimous consent
for that.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. BOXER. Mr. President, | want
to speak to the hearts and the minds of
each and every one of my colleagues
and friends, so 1 will speak straight
from the shoulder.
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The amendment we just voted for did
nothing, not one thing, for cancer pa-
tients, except reiterate what is already
in the underlying bill.

What my amendment does, and why |
hope we will rise to the occasion and
support it, is to send a strong message
to anyone diagnosed with cancer, and
to their families, friends, and loved
ones, that if and when they are diag-
nosed with cancer, they will not face
the benefit shutdown that is now in
this bill.

I will show my colleagues on this
chart that at $4,500 of drug costs, the
benefit shuts down. I want my col-
leagues to think about someone they
know with cancer, someone who is bat-
tling cancer. Do we want to put this
burden on them? They must take their
drugs. They cannot cut their pills in
half in order to survive.

The Cancer Society tells us that 6
million to 7 million Medicare bene-
ficiaries are battling some form of can-
cer, and 380,000 of them will die of can-
cer. Please, let us relieve this burden of
them having to pay 100 percent of their
drug costs during this benefit shut-
down. | beg my colleagues to take a
stand. | beg my colleagues to be com-
passionate. 1 beg my colleagues to be
independent for once on an amendment
and support the cancer patients who
are counting on us today to at least re-
lieve them of this terrible financial
burden that will hit them just when
they are the sickest.

I urge an aye vote.

The PRESIDING OFFICER. The Sen-
ator from lowa.

Mr. GRASSLEY. Before | use my
time, | have a unanimous consent re-
quest. That unanimous consent request
is that the time lapse between the next
two votes be 10 minutes instead of 15
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, first,
from a parliamentary point of view,
this amendment, if adopted, would sub-
ject the entire bill to a budget point of
order. We have enough people in this
body who maybe do not want a pre-
scription drug bill that could take
down the whole bill.

The other reason is, all the concerns
the Senator has mentioned we have
taken into account within the $400 bil-
lion capability of our legislation. We
have before us this $400 billion to pro-
vide prescription drug benefits to our
seniors. We have used that $400 billion
to help low-income seniors with pre-
scription drug costs if they have can-
cer, diabetes, or anything else for
which they need drugs.

We have used the $400 billion to limit
the catastrophic costs of prescription
drugs to all seniors. We do not create
two drug classes for the sick and the
ill, and that is why we should move for-
ward with this amendment so it does
not bring down the whole bill on a po-
tential budget point of order.

I move to table the amendment, and
| ask for the yeas and nays.
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The PRESIDING OFFICER. All time
has expired. Is there a sufficient sec-
ond?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion.

The clerk will call the roll.

The bill clerk called the roll.

Mr. REID. | announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“nay’”’.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 54,
nays 44, as follows:

[Rollcall Vote No. 250 Leg.]

YEAS—54
Alexander Crapo McCain
Allard DeWine McConnell
Allen Dole Miller
Baucus Domenici Murkowski
Bennett Ensign Nickles
Bond Enzi Roberts
Breaux Fitzgerald Santorum
Brownback Frist Sessions
Bunning Graham (SC) Shelby
Burns Grassley Smith
Campbell Gregg Snowe
Chafee Hagel Specter
Chambliss Hatch Stevens
Cochran Hutchison Sununu
Coleman Inhofe Talent
Collins Kyl Thomas
Cornyn Lott Voinovich
Craig Lugar Warner
NAYS—44
Akaka Durbin Levin
Bayh Edwards Lincoln
Biden Feingold Mikulski
Bingaman Feinstein Murray
Boxer Graham (FL) Nelson (FL)
Byrd Harkin Nelson (NE)
Cantwell Hollings Pryor
Carper Inouye Reed
Clinton Jeffords Reid
Conrad Johnson el
Corzine Kenned Rockefeller
y
Daschle Kohl Sarbanes
Dayton Landrieu Schumer
Dodd Lautenberg Stabenow
Dorgan Leahy Wyden
NOT VOTING—2
Kerry Lieberman

The motion was agreed to.
AMENDMENT NO. 1065

The PRESIDING OFFICER. There
are now 2 minutes equally divided prior
to the vote on the amendment offered
by the Senator from New Mexico.

The Senate will please be in order.
The Senator from New Mexico will sus-
pend until the Senate is in order.

The Senator from New Mexico.

Mr. BINGAMAN. | ask unanimous
consent that the RECORD reflect we are
updating the asset test to a limit of
$10,000 per individual and $20,000 per
couple.

The PRESIDING OFFICER.
objection?

Mr. GRASSLEY. Reserving the right
to object, have we seen this? We do not
seem to know about this.

The PRESIDING OFFICER. The Sen-
ate will be in order.

Mr. GRASSLEY. Reserving the right
to object, we do not know about the

Is there
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modification—or do we? We do not
seem to.

Mr. BINGAMAN. Mr. President, this
is what the bill was intended to say. It
is exactly what we have shared with
your staff. It is just that there was a
typo in it.

Mr. GRASSLEY. | withdraw the res-
ervation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Mexico.

Mr. BINGAMAN. | ask unanimous
consent that the Senator from Florida,
Mr. GRAHAM, be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BINGAMAN. | also ask unani-
mous consent that we be allowed 2
minutes to advocate for the amend-
ment and the opposition get 2 minutes
as well.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BINGAMAN. Mr. President, | will
take one of those 2 minutes and Sen-
ator DOMENICI the other.

This is a Bingaman-Domenici amend-
ment. The purpose of it is not to elimi-
nate the asset test. That was an earlier
amendment | offered and then with-
drew. Instead, it is to update the asset
test, where you would still be required
to demonstrate that your income was
below poverty or in that range, but in-
stead of having to demonstrate that
your total combined assets were only
$4,000, you would be able to show that
they were less than $10,000.

This also eliminates the paperwork
burden that currently is imposed in
most States on people who are required
to itemize their assets and essentially
provide a full financial statement to
get the full low-income benefit.

We think this is a needed update on
the asset test. It will allow a lot more
people to get the full benefit.

| yield the remaining time to Senator
DOMENICI.

Mr. DOMENICI. Mr. President, this is
a very simple amendment. | believe it
is absolutely fair and nothing more
than simple equity. We have had an
asset test under Medicaid, which ap-
plies here, since 1988. It is $4,000. That
means there is an income test and an
asset test of $4,000. | believe the time
has come to change that $4,000 to some-
thing more reasonable—not gigantic,
just $10,000. It says the income test
still applies, but you can own assets up
to $10,000.

It also says you do not have to fill
out all kinds of forms. You can sign an
affidavit under penalty of felony, as to
what your assets are, and that suffices.
If there is anything this bill needs it is
simplicity. So this adds simplicity to
this form. But most of all, for the poor
people, it permits them to own a car
today. You know, hardly any cars are
worth less than $4,000. I think you can
be poverty stricken and still own an
automobile.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. DOMENICI. | believe the amend-
ment should be adopted.
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The PRESIDING OFFICER. The Sen-
ate will come to order.

The Senator from Maine.

Ms. SNOWE. Mr. President, | urge
my colleagues to vote against the
amendment offered by Senator BINGA-
MAN. We are not here to alter the
guidelines for the Medicaid Program
because it certainly would have an im-
pact on the underlying Medicaid Pro-
gram.

Let me be clear. We did not create a
new asset test for this benefit. We fol-
lowed the asset test that exists in cur-
rent law and that governs existing low-
income assistance programs under
Medicaid and Medicare.

Actually, we learned our lesson from
the last debate last fall on the
tripartisan bill. We realized in con-
structing that approach that we ex-
cluded 40 percent of low-income Medi-
care beneficiaries. So this time we
built on the existing Medicaid and
Medicare Programs. We created a new
program for those under 160 percent of
the poverty level that has no asset
test. By doing so, we capture 8.5 mil-
lion more Medicare beneficiaries for a
total of 17.5 million Medicare bene-
ficiaries or 43 percent of the overall
program.

We target our assistance, the most
assistance to those most in need. So it
is important for our colleagues to un-
derstand, we are using asset tests that
already exist in current law to maxi-
mize the most assistance to those most
in need of this benefit.

Mr. President, | ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
amendment.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. | announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“‘yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 69,
nays 29, as follows:

[Rollcall Vote No. 251 Leg.]

YEAS—69
Akaka Chambliss Feinstein
Alexander Clinton Graham (FL)
Allen Coleman Graham (SC)
Baucus Collins Hagel
Bayh Conrad Harkin
Bennett Corzine Hollings
Biden Daschle Hutchison
Bingaman Dayton Inouye
Boxer DeWine Jeffords
Breaux Dodd Johnson
Brownback Domenici Kennedy
Byrd Dorgan Kohl
Campbell Durbin Landrieu
Cantwell Edwards Lautenberg
Carper Ensign Leahy
Chafee Feingold Levin
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Lincoln Nelson (NE) Schumer
Lugar Pryor Smith
MccCain Reed Specter
Mikulski Reid Stabenow
Miller Roberts Stevens
Murray Rockefeller Warner
Nelson (FL) Sarbanes Wyden
NAYS—29

Allard Fitzgerald Nickles
Bond Frist Santorum
Bunning Grassley Sessions
Burns Gregg Shelby
Cochran Hatch Snowe
Cornyn Inhofe Sununu
Craig Kyl Talent
Crapo Lott

Thomas
Dole McConnell Voinovich
Enzi Murkowski

NOT VOTING—2

Kerry Lieberman

The amendment (No. 1065) was agreed
to.

Mr. BINGAMAN. Mr. President, |
move to reconsider the vote.

I move to lay that motion on the
table.

The motion to lay on the table was
agreed to.

CHANGE OF VOTE

Ms. LANDRIEU. Mr. President, on
rollcall vote No. 251, | voted nay. | in-
tended to vote yea. It does not change
the outcome of the vote. | ask unani-
mous consent that the RECORD reflect
as | have stated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The foregoing tally has been
changed to reflect the above order.)

Mr. FRIST. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FRIST. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
BUNNING). Without objection, it is so
ordered.

Mr. FRIST. Mr. President, |1 ask
unanimous consent that at 2:30 the
Senate proceed to a vote in relation to
a McConnell or designee amendment
regarding Alzheimer’s, to be followed
immediately by a vote in relation to
the Durbin amendment on the same
subject, again, with no second degrees
in order to either amendment prior to
the votes; provided further that the
Senate then proceed to a vote in rela-
tion to the Dorgan second-degree
amendment on premiums to the Grass-
ley-Baucus amendment No. 1092. Fi-
nally, 1 ask unanimous consent that
following disposition of the Dorgan
amendment, the Senate then proceed
to a vote in relation to the underlying
Grassley-Baucus amendment, with no
other amendments in order to amend-
ment No. 1092 other than the men-
tioned Kyl and Dorgan amendments. |
also ask unanimous consent that there
be 2 minutes equally divided for debate
between each of the votes in this series
as well.

Mr. REID. Reserving the right to ob-
ject, everyone here is working in the
best of faith to try to work through

The
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this situation. We don’t have the ac-
tual document of the Durbin amend-
ment. | have been told what is in that.
I related that to the majority and to
the two managers of the bill. It is very
similar to the Boxer amendment. If it
is anything different than that, | will
make sure that we vitiate this agree-
ment.

Mr. McCONNELL. So if the Durbin
amendment is other than we antici-
pate, I will obviously reserve the right
to modify mine as well.

Mr. REID. Absolutely.

Mr. DORGAN. Mr. President, reserv-
ing the right to object, | ask the major-
ity leader if in the period between now
and when the first vote occurs, there
will be provided 30 minutes for the of-
fering and discussion of my amend-
ment. | had previously talked with the
Senator from Nevada. Senator PRYOR
and | wish to be recognized for 30 min-
utes to offer our amendment. | simply
ask if that timeframe allows that op-
portunity so that we have 30 minutes of
debate.

Mr. MCCONNELL. Mr. President, |
would like to make sure | am protected
to lay down my amendment now.

The PRESIDING OFFICER. The Sen-
ator from Nevada has the floor.

Mr. REID. Mr. President, we have ap-
proximately an hour and a half. |
would ask, as Senator DORGAN asked
earlier, that he and Senator PRYOR be
given 30 minutes of that hour and a
half, and Senator DURBIN be given a
half hour.

The PRESIDING OFFICER. The ma-
jority leader has the floor.

Mr. FRIST. Mr. President, | yield to
the Senator from Kentucky.

Mr. MCCONNELL. Mr. President, we
are talking about how to divide up an
hour and a half. How about a consent
that we divide the time equally?

Mr. REID. That will be fine. I ask
unanimous consent that the agreement
give each side an extra 5 minutes, so
the vote would occur at 2:40, rather
than 2:30, and the time be divided
equally.

The PRESIDING OFFICER.
objection?

Mr. DORGAN. Reserving the right to
object, | don’t care what the vote is.
Senator PRYOR and | wish to speak for
30 minutes. If that is not provided for
in the unanimous consent, | will ob-
ject.

Mr. REID. That is fine on this side.

Mr. FRIST. Mr. President, we have
no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from Kentucky is recognized.

AMENDMENT NO. 1102

Mr. MCCONNELL. Mr. President,
pursuant to the consent agreement just
entered into, | send an amendment to
the desk.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Kentucky [Mr. McCON-
NELL] proposes an amendment numbered
1102.

Is there

The
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Mr. MCCONNELL. Mr. President, |
ask unanimous consent that further
reading of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To protect seniors with
Alzheimer’s disease)

At the end of subtitle A of title I, add the
following:

SEC. . PROTECTING SENIORS WITH ALZ-
HEIMER’S DISEASE.

Any eligible beneficiary (as defined in sec-
tion 1860D(3) of the Social Security Act) who
is diagnosed with Alzheimer’s disease shall
be protected from high prescription drug
costs in the following manner:

(1) SuBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BELOW 100 PERCENT OF THE FEDERAL
POVERTY LINE.—If the individual is a quali-
fied medicare beneficiary (as defined in sec-
tion 1860D-19(a)(4) of such Act), such indi-
vidual shall receive the full premium subsidy
and reduction of cost-sharing described in
section 1860D-19(a)(1) of such Act, including
the payment of—

(A) no deductible;

(B) no monthly beneficiary premium for at
least one Medicare Prescription Drug plan
available in the area in which the individual
resides; and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D-
19(a)(1) of such Act.

(2) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BETWEEN 100 AND 135 PERCENT OF THE
FEDERAL POVERTY LINE.—If the individual is
a specified low income medicare beneficiary
(as defined in paragraph 1860D-19(4)(B) of
such Act) or a qualifying individual (as de-
fined in paragraph 1860D-19(4)(C) of such Act)
who is diagnosed with Alzheimer’s disease,
such individual shall receive the full pre-
mium subsidy and reduction of cost-sharing
described in section 1860D-19(a)(2) of such
Act, including payment of—

(A) no deductible;

(B) no monthly premium for any Medicare
Prescription Drug plan described paragraph
(1) or (2) of section 1860D-17(a) of such Act;
and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D-
19(a)(2) of such Act.

(3) SUBSIDY-ELIGIBLE INDIVIDUALS WITH IN-
COME BETWEEN 135 PERCENT AND 160 PERCENT
OF THE FEDERAL POVERTY LEVEL.—If the indi-
vidual is a subsidy-eligible individual (as de-
fined in section 1860D-19(a)(4)(D) of such Act)
who is diagnosed with Alzheimer’s disease,
such individual shall receive sliding scale
premium subsidy and reduction of cost-shar-
ing for subsidy-eligible individuals, including
payment of—

(A) for 2006, a deductible of only $50;

(B) only a percentage of the monthly pre-

mium (as described in section 1860D-
19(a)(3)(AX(D)); and
(C) reduced cost-sharing described in

clauses (iii), (iv), and (v) of section 1860D-
19(2)B)(A).

(4) ELIGIBLE BENEFICIARIES WITH INCOME
ABOVE 160 PERCENT OF THE FEDERAL POVERTY
LEVEL.—If an individual is an eligible bene-
ficiary (as defined in section 1860D(3) of such
Act), is not described in paragraphs (1)
through (3), and is diagnosed with Alz-
heimer’s disease, such individual shall have
access to qualified prescription drug cov-
erage (as described in section 1860D-6(a)(1) of
such Act), including payment of—

(A) for 2006, a deductible of $275;

(B) the limits on cost-sharing described
section 1860D-6(c)(2) of such Act up to, for
2006, an initial coverage limit of $4,500; and
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(C) for 2006, an annual out-of-pocket limit
of $3,700 with 10 percent cost-sharing after
that limit is reached.

Mr. MCcCONNELL. Mr. President,
very briefly, the amendment | just sent
to the desk ensures protection of sen-
iors diagnosed with Alzheimer’s from
the high prescription drug costs associ-
ated with that illness.

My amendment states specifically
that any senior on Medicare diagnosed
with Alzheimer’s shall have the right
to a drug plan in which the beneficiary
shall pay no deductible, no monthly
premium, no more than a 2.5-percent
copayment for drug spending up to
$4,500, no more than a 5-percent copay-
ment for drug spending between $4,500
and $5,800, and no more than a 2.5-per-
cent copayment for any drug spending
over $5,800 if their income is below the
poverty level.

My amendment states that any sen-
ior on Medicare diagnosed with Alz-
heimer’s with an income between 100
and 135 percent of the poverty level
shall have the right to a drug plan in
which the beneficiary shall pay no de-
ductible, no monthly premium, and no
more than a 5-percent copayment for
drug spending up to $4,500, no more
than a 10-percent copayment for drug
spending between $4,500 and $5,800, and
no more than a 2.5-percent copayment
for any drug spending over $5,800.

My amendment provides that any
senior in Medicare diagnosed with Alz-
heimer’s with an income between 135
percent and 160 percent of the poverty
level shall have the right to a drug
plan in which the beneficiary shall pay
no more than a $50 deductible, an aver-
age monthly premium not greater than
$35, no more than a 10-percent copay-
ment for drug spending up to $4,500, no
more than a 20-percent copayment for
drug spending between $4,500 and $5,800,
and no more than a 10-percent copay-
ment for any drug spending above
$5,800.

My amendment also provides that
any senior on Medicare diagnosed with
Alzheimer’s with an income above 160
percent of the poverty level shall have
the right to a drug plan in which the
beneficiary shall pay no more than a
$275 deductible, an average monthly
premium not greater than $35, no more
than a 50-percent copayment for drug
spending up to $4,500, and no more than
a 10-percent copayment for drug spend-
ing over $5,800.

With this amendment, which con-
forms to the provisions within the bill,
all seniors with Alzheimer’s get help
with drug costs, especially the poor
and moderate-income seniors.

| yield the floor.

The PRESIDING OFFICER. Who
yields time? The Senator from lowa.

AMENDMENT NO. 1093 WITHDRAWN

Mr. GRASSLEY. Mr. President, | ask
unanimous consent, on behalf of Sen-
ator KyL, to withdraw the Kyl amend-
ment to the Grassley amendment.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.
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Mr. REID. Mr. President, | ask unan-
imous consent that the Dorgan amend-
ment be offered now and the pending
amendment be set aside.

The PRESIDING OFFICER.
objection? Without objection.

The Senator from North Dakota.

AMENDMENT NO. 1103 TO AMENDMENT NO. 1092

Mr. DORGAN. Mr. President, 1 send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from North Dakota [Mr. DOR-
GAN] for himself and Mr. PRYOR, proposes an
amendment numbered 1103.

Mr. DORGAN. Mr. President, | ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To reduce aggregate beneficiary

obligations by $2,400,000,000 per year begin-

ning in 2009)

In lieu of the matter proposed to be in-
serted, insert the following:

SEC. . AGGREGATE REDUCTION IN MONTHLY
BENEFICIARY OBLIGATIONS.

Section 1860D-17, as added by section 101, is
amended by adding at the end the following:

““(d) AGGREGATE REDUCTION IN MONTHLY
BENEFICIARY OBLIGATIONS.—The Adminis-
trator shall for each year (beginning with
2009) determine a percentage which—

““(1) shall apply in lieu of the applicable
percent otherwise determined under sub-
section (c) for that year, and

“() will result in a decrease of
$2,400,000,000 for that year in the aggregate
monthly beneficiary obligations otherwise
required of all eligible beneficiaries enrolled
in a Medicare Prescription Drug Plan or a
Medicare Advantage plan that provides
qualified prescription drug coverage.

This subsection shall not apply in deter-
mining the applicable percent under sub-
section (c) for purposes of section 1860D-21."".

Mr. DORGAN. Mr. President, this is
an amendment that deals with the
question of what to do about the $12
billion of remaining available out of
the $400 billion Congress set aside for a
prescription drug benefit plan in the
Medicare Program. According to CBO,
the underlying bill is $12 billion of that
$400 billion, so what do we do with that
$12 billion? If the bill on the floor of
the Senate to add prescription drugs to
the Medicare Program costs $388 bil-
lion, and we have allocated $400 billion,
the question is, what do you do with
the other $12 billion? So we had a group
of people—l am not quite sure who
they were—negotiate over a period of
time, and they have now developed a
plan for what to do with the $12 billion.

By far, the simplest, most direct, and
most appropriate use of the $12 billion
would be to improve the prescription
drug benefit for Medicare recipients.
After all, that is why we are here. That
is the purpose of this discussion and de-
bate. That is the purpose of writing
this legislation—to provide a prescrip-
tion drug benefit to the Medicare Pro-
gram that serves the interests of our
senior citizens.

Is there

The
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Regrettably, the Grassley amend-
ment before us, to which | have just of-
fered a second-degree amendment, does
not accomplish those goals. So | offer
an amendment that is very simple. It
says let’s try to improve this prescrip-
tion drug benefit plan for senior citi-
zens with the $12 billion that is avail-
able.

Let me just mention a word gen-
erally about Medicare. We have people
on the floor of the Senate who don’t
like Medicare. They don’t say it, |
know. One of their colleagues said it
yesterday in New York City. It is the
only flash of candid comment that I

have seen recently. Congressman
THOMAS, in the New York Times, dated
6/26, says:

Some of our friends on the other side of the
aisle are saying that if this bill becomes law
[meaning the Medicare prescription drug
bill] it will be the end of Medicare as we
know it. Our answer to that is, we certainly
hope so.

Let me read it again so we under-
stand what he is saying: ‘““Some of our
friends [Democrats, he means] . . . are
saying if this bill becomes law, it will
be the end of Medicare as we know it.
Our answer to that is, we certainly
hope so.”

When | was a young boy in a town of
400 people, my dad asked me to drive
an old fellow to the hospital in Dickin-
son, ND. He was a man with a very se-
rious health problem, and he had no
relatives, had no vehicle, had no re-
sources. So | was a teenager just about
out of high school. I got him in my car
and drove him to St. Joseph’s Hospital
in Dickinson, ND, and dropped him off
there to be treated. He had a serious
health problem but no insurance, no
money, nothing.

The fact is, that was at a period of
time in the late 1950s and early 1960s
when a good many senior citizens had
no capability to get health care. They
had no insurance coverage. It wasn’t
the case that insurance companies
were running after old folks to ask
them: Can we please sell you a health
insurance policy? They want to insure
22-year-olds—healthy, vibrant, young
22-year-olds.

That is where they make money.
They don’t make money by chasing 75-
year-old people and selling them health
insurance policies. Back in the early
1960s, one-half of America’s elderly had
no health insurance—none. None at all.

Then along came Medicare. The Con-
gress had a real debate about that. |
wasn’t here then, but you know there
were naysayers who say no to every-
thing for the first time. They said no,
no, no; you cannot create Medicare.
Well, we did create Medicare, and now
99 percent of the senior citizens in this
country don’t have to go to bed at
night worrying about whether they can
get medical care because they have
health care coverage under Medicare.
God bless them for that. They needed
it, they deserved it, and this country
provided it through the Medicare Pro-
gram.
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Some say: We have incredible prob-
lems financing this program. Yes, we
have some financial problems, no ques-
tion about that. Do you know how we
solve those problems? Go back to the
old life expectancy. Go back 100 years
and, on average, you were expected to
live to 48 years of age in this country.
Now people live to 76 to 77 years of age.

Life expectancy has increased dra-
matically in this country. That is good
news. Our financing problems with
Medicare are born of good news. People
are living longer. Good for them. Good
for us. Good for our country.

Is it a problem to have good news? I
do not think so. We will solve these
issues. But even as we have done that,
even as people are living longer and
better lives, these new miracle medi-
cines that have been created since
Medicare was created are very expen-
sive but very necessary for people to
continue their lifestyle. And we have
no prescription drug coverage in the
Medicare Program.

Clearly, if we wrote Medicare start-
ing from scratch today, we would have
prescription drug coverage. That is
clear to everyone. But prescription
drugs were not a key medical expense
when Medicare was created, so now we
have to put that coverage in the Medi-
care Program.

Because some people do not like the
Medicare Program—to wit my col-
league, Congressman THOMAS who said,
““certainly we hope this will be the end
of Medicare as we know it,”’—they
want to privatize Medicare. Now, keep
in mind that the private sector is the
sector that would not insure old people
in the first place, which is the reason
why Congress had to develop the Medi-
care Program.

That brings us back to this question
of what to do with the $12 billion. We
are struggling to put together a benefit
that means something to the people
who need it. This is not theory. It is
not a debate in the abstract. It is about
some 85-year-old widow who, today, is
going to the pharmacy in the back of a
grocery store and trying to figure out
how much her prescription drugs are
going to cost so she can figure out how
much money she has left for groceries.
That is happening in a real sense today
all across this country.

We have $12 billion. We also have a
bill that says to senior citizens: You
pay $35 a month on an optional basis if
you want this program of ours, and
after $35 a month, you pay the first $275
in prescription drugs. Between $275 and
$4,500, the Federal Government will
help you by paying 50 percent of your
prescription drug costs. And then be-
tween $4,500 and $5,800, there is what is
famously called the donut hole, which
means you receive no coverage.

So you are not covered until you
spend $275, then you are partially cov-
ered, then you are not covered again,
and then you get catastrophic cov-
erage. This is the most byzantine, com-
plicated system we could possibly put
together. It clearly is done by com-
mittee. We could not have done this so



58626

badly if it were done without a com-
mittee.

Having said all of that, the question
is, What do we do with the $12 billion?
We are told today, with the Grassley
amendment, that we will provide $6 bil-
lion of the $12 billion to test a new al-
ternative bidding system for paying
PPOs—and if this is not complicated
enough, just stay with me—that would
reimburse these PPOs based on the me-
dian amount of the three lowest bids.
There is nothing here that protects
American taxpayers by ensuring we are
not paying private health plans sub-
stantially more than traditional Medi-
care costs.

Here is what it means in English. It
means we are going to have an experi-
ment with private sector delivery, but
we are going to incentivize insurance
companies. We are going to provide
them some of this money so that they
will actually want to offer this plan, so
we can say at the end of it that some-
how the plan is a good plan.

We already know that does not work.
My colleague, Senator HOLLINGS, says
there is no education in the second
kick of a mule. We know this does not
work. We know what happens. We
know the Medicare Payment Advisory
Committee, MedPAC, which is a non-
partisan committee that advises Con-
gress on Medicare payment policies,
says private plans cost 15 percent more
than traditional Medicare. We know
that. We do not have to spend $6 billion
giving money to private insurers to do
an experiment. We know what does not
work. We know the cost advantage of
Medicare, and yet our colleagues con-
tinue to resist and continue to insist
that we move Medicare beneficiaries
into the private sector. And now with
half of the $12 billion, they say let’s do
this little experiment.

Will it enhance the health of senior
citizens? No. Will it improve health
care? No, not at all. Will it actually
improve the underlying bill, improve
the benefits, reduce the costs? No, not
at all. This is just like a puppy dog fol-
lowing the master home. It is putting
more and more money down this chute
to pursue this dream of trying to dem-
onstrate something we already know
does not work.

Mr. DURBIN. Will the Senator yield?

Mr. DORGAN. | will be happy to
yield.
Mr. DURBIN. Do | understand that

senior citizens, given the choice be-
tween traditional Medicare and Medi-
care HMOs, have already voted and
that 88 or 89 percent of them want tra-
ditional Medicare; that they do not
want to put their medical fate in the
hands of these HMO private insurers
who are unreliable, who may or may
not cover the procedures they need?
Haven’t the seniors of this country,
with their experience, already voted on
this issue we are considering?

Mr. DORGAN. Seniors have already
made that judgment. They have al-
ready decided that. So we want to take
$6 billion and give it to private health
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insurers at a time when Senators have
been coming to the Chamber and say-
ing we cannot improve this plan be-
cause we do not have any money. |
have quotes of all the Senators, and |
shall not name them all. I could read
lots of quotes from the last 2 weeks of
Senators. Why can’t we improve it? Be-
cause we are limited by money. So now
we have $12 billion more? That is what
happens when you go into a room, shut
the door, make a little deal, and say
this is how we want to use this money:
We are going to take $6 billion and try
an experiment that we failed at pre-
viously. It makes no sense to me. It is
a byzantine failure, in my judgment, to
do it this way.

What | am proposing in my amend-
ment is use the money to actually im-
prove the program for senior citizens.
We can drive down the cost of the pre-
scription drug policies and improve the
coverage.

Mr. DURBIN. | ask the Senator, if he
will yield further, is the Senator aware
of a recent survey of seniors—over 600
across the United States—where they
were told what this plan, S. 1, is all
about? They said the fact that the $35
premium is not mandated in this law
but is simply a suggestion; it may go
higher; the fact private insurance com-
panies that provide the prescription
drug benefit may decide to change the
benefit or go out of business every 2
years; the fact there is a $275 deduct-
ible and a huge gap in coverage for the
sickness of the senior citizens—when
they looked at all those items, is the
Senator aware of the fact that most of
the seniors, when asked, said they did
not believe that S. 1 really answered
the need in America that seniors are
looking for?

Mr. DORGAN. 1 know that is the
case. | have seen the same survey to
which the Senator referred. | think
there are some provisions in this bill
that have some merit. | prefer we do
something rather than do nothing, but
when we do something, let’s do some-
thing right and something that bene-
fits senior citizens. This is the case
when you cite the polls, when you cite
what our previous experience has been.
It is a case, especially with respect to
the use of this $6 billion, of the old joke
from the movies: What are you going
to believe, me or your own eyes?

The fact is, we have already had
these experiments. We understand how
much additional costs are involved in
the private sector delivery of this ben-
efit, and we also know what Medicare
does and how Medicare works. We
know the private insurers have about a
14-percent overhead in administrative
costs and delivering their service. We
know that. We also know Medicare has
about a 4-percent cost, a dramatic ad-
vantage.

For that reason alone, you would
want to provide this benefit through
the traditional Medicare delivery sys-
tem. Against all odds, we have people
in this Chamber who, | guess, although
they do not say it, believe along with
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Congressman THOMAS that this bill
ought to be the end of Medicare as we
know it. Congressman THOMAS said:
Our answer to that is, we certainly
hope so.

Mr. DURBIN. | ask the Senator, is it
possible Halliburton is going to pay
some of these services with the six—I
will withdraw that question. | ask the
Senator, if one believes in privatiza-
tion and competition, why does the pri-
vate sector need a $6 billion subsidy to
compete with Medicare? If they are
good, if they are efficient, if they are
customer friendly, why do they need
this Federal subsidy of $6 billion to
offer an attractive health care package
to seniors?

Mr. DORGAN. First, they do not need
it, and no subsidy is warranted. The
point of my amendment is to say if you
have $12 billion, and they say let’s take
$6 billion and use it for an experiment
that we know does not work, let’s in-
stead use that money to help seniors.
Then the underlying amendment says
let’s take another $6 billion and test
whether focusing on wellness will
work, which we know it does work. We
do not exactly have to have an experi-
ment on that. Do things that promote
wellness and the fact is you save
money on the acute care side by not
having people go into the hospital be-
cause they are taking care of them-
selves and have the kind of preventive
care that is necessary to take care of
themselves.

I have another amendment pending.
It has been pending for nearly a week.
I hope it will be approved by the end of
this process. It is a very inexpensive
amendment that deals with that very
kind of wellness approach.

If senior citizens have heart disease,
Medicare covers cholesterol screening.
It makes sense, does it not? But Medi-
care does not cover cholesterol screen-
ing if one does not know they have
heart disease. It does not make sense.

Heart disease is our biggest Killer in
this country. We ought to cover choles-
terol screening across the board. That
is the way one can discover who is at
risk for heart disease at a point when
steps can be taken to prevent it. Yet
Medicare does not cover that screening
unless a person already has evidence of
heart disease.

There are many things we should do
to improve Medicare’s preventive cov-
erage. My hope is that perhaps we will
have that amendment approved before
the end of this process.

My colleague from Illinois talked
about HMOs a moment ago. We are not
in the trenches of the HMO debate as it
was first envisioned by the White
House, which said to senior citizens,
here is a Faustian bargain: we will give
you a prescription drug benefit but
only if you enroll in an HMO. Talk
about a goofy proposal; that is it.

I have been talking about HMOs.
There were some HMOs that did some
good things, held down some prices. |
understand that. But we have all also
heard the stories of HMOs not taking
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good care of people. | guess we do not
need to review the HMO stories about
what happens to patients when profits
were at stake. For instance, a woman
falls off a cliff in the Shenandoah
Mountains, sustains very serious head
injuries and body injuries. She is
hauled into an emergency room on a
gurney in a coma. After a long con-
valescence, she finally gets out of the
hospital only to be told by her HMO
that they will not cover her emergency
room treatment because she did not
have prior approval to use the emer-
gency room. This is a woman who is
hauled in on a gurney in a coma.

I will not revisit all of those HMO
stories because it will take too much
time, but | will say this: With Medi-
care, we know what works. Some of my
colleagues make the case that it costs
too much. Do my colleagues really
know what costs too much in Medi-
care? It costs too much because people
are living too long. What a wonderful
set of victories we have in this coun-
try. With great health care, people are
living longer.

| probably should not talk about my
uncle again, but | have an 8l-year-old
uncle who runs the 400 meter and 800
meter in the Senior Olympics. He is
probably out running today. He runs 3
miles a day at 81 years old. Forty years
ago, one reached 81 years old and they
had to be in a chair someplace, but not
any longer. People live longer, doing
things no one ever expected them to
do. And that includes my uncle. Good
for them. Good for him. But because
people live longer, Medicare costs
more. That is not a sign of failure; it is
a sign of success.

Now we are trying to add to Medicare
that which should have been added
some long while ago: The miracle drugs
that do provide miracles but only if
one can afford them. We are talking
about covering the drugs that keep
seniors out of the hospital and they do
not have to go into an acute care hos-
pital bed. That is what we are dealing
with.

With this amendment, we are dealing
with $12 billion. Instead of bifurcating
it into two different experiments, one
of which failed and one of which we do
not need because we know the answer,
what | propose we do is use that $12 bil-
lion to reduce from $43 to $38 the pre-
mium our senior citizens will have to
pay for this prescription drug benefit,
starting in 2009.

There are people who live on $350 or
$450 a month, their total income from
their miserable little Social Security
payment, who are living alone in a
small town, are struggling to buy food,
struggling to buy the necessities of
life. There are people who have been
told by their doctor: Oh, by the way,
you have heart disease and diabetes,
and here are the prescription drugs you
need; and they sit at home knowing
they do not have a penny to pay for
those prescription medicines. Talk to
those seniors and understand how im-
portant this coverage is. The coverage
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ought to be good and extensive cov-
erage, and it ought to provide what we
know we should provide for senior citi-
zens.

Second, it ought to be done in an af-
fordable way. Unfortunately, another
weakness of this plan is that there is
no defined benefit, which means the
premiums can vary. The monthly pre-
miums will increase year after year be-
cause we have not done enough to put
downward pressure on prescription
drug prices—and as prescription drug
prices increase, the monthly premium
will increase. The expectation is that
the monthly premium starts at $35 and
goes to $60 in a 10-year period. My
amendment proposes about a $6 reduc-
tion in the monthly premium for senior
citizens. That is a more effective way
to use this $12 billion. Either that, or |
would propose we extend the coverage
through the $1,300 gap that exists in
coverage, which | think would also rep-
resent a meritorious way of using this
amount of money.

My colleague, Senator PRYOR from
Arkansas, is in the Chamber and he
may wish to address this issue as well.
I have offered this amendment on be-
half of myself and my colleague Sen-
ator PRYOR, so | yield the floor in the
hope that Senator PRYOR will wish to
make some comments as well.

Mr. GRASSLEY. Mr. President, it is
unfair for Members of the other side of
the aisle to give us statistics that say
89 percent of the seniors are in for fee-
for-service Medicare and only 11 per-
cent are in Medicare+Choice and that
is a nationwide average. It is an accu-
rate statistic, but it does not speak to

the seniors of America who Ilike
Medicare+Choice and | have figures
from four cities—Miami, New York,

San Francisco, and Chicago.

In Miami, 45 percent of the senior
citizens have chosen managed care, the
Medicare+Choice option, as opposed to
fee-for-service; New York, 22 percent;
San Francisco, 29 percent. In Chicago,
it was only 6 percent. That may be one
reason why Senator DURBIN keeps
bringing this up quite regularly. This
data is from the Congressional Re-
search Service, and it is as recent as
March 2003.

When people, wherever they are in
the Senate, want to denigrate
Medicare+Choice by saying only 11 per-
cent of the people in this country join
in and that is such a small percentage
and that these figures are evidence it is
not liked, go to Miami and ask 45 per-
cent of the citizens who belong to
Medicare+Choice why they like it.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arkansas.

Mr. PRYOR. Mr. President, last night
was a difficult night for me because |
was lying in bed worrying about the in-
surance companies and how we were
not getting them enough money during
this Congress. Of course, | am being fa-
cetious because | think we have a very
clear choice.

I commend Senator DORGAN, Senator
DuURBIN, and a number of others who
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have shown national leadership on this
effort to try to make this bill better. |
think there is a broad consensus that
we want to add a prescription drug ben-
efit to Medicare. We want to help sen-
iors all over this country, but at the
same time we have to make sure it is
set up the right way. It has to make
sense.

Quite frankly, one of the things that
to me does not make sense, and prob-
ably to most people around the country
does not make sense, is that we might
give a pretty healthy sum of money to
the insurance industry.

All over the country—and | know it
is certainly true in my State—insur-
ance companies are raising premiums.
It may be health care premiums—ev-
erybody knows those are going up. It
may be property and casualty; it may
be homeowners policies, auto policies,
medical malpractice, legal mal-
practice. You name it, across the
board, as far as | know, the price of
every single kind of insurance in this
country is going up.

Nonetheless, there are some in this
Congress who want to actually give
them a sizable chunk of money that
could go to people who really need the
help.

| take my hat off to Senator DORGAN
for his leadership. One thing he has fig-
ured out is a way to make the monthly
premium less for people. Now, saving $6
a month to someone at my income
level, and all of our income levels, that
is not a lot of money, but for those sen-
ior citizens all over this country who
live below the poverty level—the only
money they get every month is Social
Security, maybe a little help from the
family—$6 is a lot of money. Six dol-
lars may make this program affordable
for them. It is real money. It is money
that at the end of the year, if you add
it up, is only $72 a year, but that is real
money to so many Americans all over
this country.

The purpose of the bill, not just this
amendment but the whole bill, is to
help Americans afford their prescrip-
tion drugs. | know that Senator DUR-
BIN, who is in the Chamber, and Sen-
ator DORGAN and a number of others in
this Chamber have tried to make pre-
scription drugs more affordable in this
legislation. There have been different
efforts tried in different ways. One of
the things | tried was to strengthen re-
importation from Canada to try to
make prescription drugs more afford-
able, but certainly making the pre-
miums more affordable makes the pro-
gram more accessible to more Ameri-
cans. That is a win/win/win for every-
body.

So | thank the Senator from North
Dakota for yielding me some of his
time. |1 know he is frantically talking
to colleagues to try to have them adopt
this amendment when we vote on it
this afternoon.

Let’s run through the numbers very
quickly one more time so we under-
stand clearly what we are talking
about. This amendment expends $2.4
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billion per year to make premiums
cheaper. It will reduce the typical pre-
mium—this is average—by $6 a month.

| take my hat off to the folks in this
Chamber who worked out compromise
after compromise after compromise
trying to come up with solutions to
make this bill something that will be-
come law, something that the majority
of Members can vote for, not just in
this Chamber but the House, something
the President can sign.

I believe strongly people in this coun-
try deserve to have access to these
wonderful prescription medications
that are in many ways miracle drugs.
It is a shame for this country to have
these drugs available on the market-
place but so expensive that people can-
not afford them. That is what we are
trying to accomplish.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. | thank my colleague
from Arkansas as well as my colleague
from North Dakota. They have come to
the floor and said to the Members of
the Senate, look, we found $12 billion.
Imagine $12 billion over a period of
time. We are in the middle of debating
a prescription drug bill. What would
the Senate do with new found money,
$12 billion worth?

We took a look at the underlying
bill, the prescription drug bill. There
are a lot of problems with it. There is
no guaranteed monthly premium. It
has a deductible. It has a period of time
when there is no coverage. You are
paying prescription drug bills and you
have no protection, no coverage. There
are a lot of uncertainties in this bill.

You would think the first thing you
would do with the $12 billion is make
this a stronger bill, try to take care of
some of the weaknesses, the defi-
ciencies.

Wrong. Given $12 billion, an agree-
ment has been reached not to give the
money to the seniors to help them pay
for prescription drugs but to give $6
billion to HMOs and private insurance
companies, a $6 billion Federal subsidy
so they can experiment with alter-
natives to Medicare.

I am like my colleague from Arkan-
sas; | could not get a moment’s rest
last night for fear that we just were
not going to give enough money to the
insurance companies when this was all
over with. I lost all my sleep the night
before worried about the fact that
maybe pharmaceutical companies
would not get all the money that we
could possibly throw their way. Then
along comes this amendment. We can
rest easy tonight because we will give
$6 billion to HMOs. This industry
which manufactures the milk of human
kindness for seniors and families across
the America by denying basic health
care coverage so they can run up prof-
its is going to need a Federal subsidy.

What a delicious irony that we can-
not help poor seniors trying to pay for
prescription drugs because, Senator, we
just do not have enough money. And we
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cannot help our schools, we cannot pay
for President Bush’s No Child Left Be-
hind, this unfunded mandate on
everybody’s local schools because, Sen-
ator, we just do not have enough
money. But the $6 billion we just found
we are going to give to the HMO insur-
ance industry.

When they write the history of this
debate, this amendment will stand out.
This amendment is a tribute to selfish-
ness, a tribute to shortsightedness.
Why in the world aren’t we helping the
people who need it the most? Why are
we giving the money to the HMOs so
they can experiment with an effort to
end Medicare?

I just ran into BILL THOMAS in the
hallway, chairman of the House Ways
and Means Committee, most powerful
man when it comes to Medicare in the
House of Representatives. He said in
today’s New York Times:

Some of our friends on the other side of the
aisle are saying if this bill becomes law, it
will be the end of Medicare as we know it.
Our answer to that is, we certainly hope so.

Well, thank you, Congressman THOM-
As, for your candor. And your candor is
the reason why so many Senators have
now come to the Senate and said the
only way to end Medicare is to sub-
sidize HMOs with even more money so
they can be more profitable and try to
force Medicare out of business. That is
what it is all about.

My colleagues will have two choices.
They can join me in voting with Sen-
ator DORGAN, Senator PRYOR, and oth-
ers and say if you have $12 billion, for
goodness’ sake, put it into this bill.
Make this bill a little better for sen-
iors. Reduce the cost for seniors. Give
them some assurance of what they will
pay. Provide more prescription drug
coverage. That is one option. | will sup-
port it.

If it does not succeed, | will offer a
second option. It reaches a point under
the bill we are debating, during the
course of a year, when there is a gap in
coverage where the Federal Govern-
ment will not help pay one penny on
your prescription drugs, and about
$3,700 into the year out-of-pocket ex-
penses for prescription drugs, this plan
cuts off. The underlying plan says you
are on your own until you get in the
range of $5,500. Then we will start pay-
ing you again. So there is a gap in cov-
erage where that senior citizen, that
widow living by herself, has to pay all
of the prescription drug bills until she
reaches the catastrophic coverage
level.

This would not be a problem if you
did not have over $3,700 in prescription
drugs a year. But a lot of seniors do. |
have run into them, met them in Illi-
nois, heard their testimony on Capitol
Hill from across the country.

I will offer an alternative to my col-
leagues in the Senate that says simply
this: We want to make sure people who
suffer from some of the most expensive
diseases that afflict senior citizens can
pay for their medication. So we will
take the $12 billion and we will put it
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into the basic bill and cover heart dis-
ease, cancer, Alzheimer’s, diabetes and
its complications.

We are not going to leave you high
and dry. At the end of $3,700 of subsidy
from the Government, we are going to
take the $12 billion and put them back
in there to try to keep helping you if
you are afflicted with one of these dis-
eases.

I will readily concede to my col-
leagues that | can think of a half a
dozen other diseases where people have
horrendous prescription drug bills and
need help but I will try to appeal to my
colleagues. Here is your choice. You
have a parent or a grandparent, suf-
fering from cancer, who has to buy ex-
pensive drugs to stay alive. The Gov-
ernment program that we are pro-
posing stops paying for those drugs
halfway through the year because they
have reached a point where they spent
$3,700 and now they have to wait and
spend another $1,500 to $1,800 of their
own money before they have coverage.
You can help them pay for those cancer
therapies or you can send $6 billion in

Federal subsidies to HMO insurance
companies.
That is the choice. It is a fairly

straightforward choice.

According to a July 2002 study, heart
disease and hypertension are the most
expensive conditions to treat. Millions
of Medicare beneficiaries are suffering
from them and struggling to pay for
their medications. That is one of the
conditions we would help pay for with
the $12 billion, $6 billion of which is
headed for these private insurance
companies’ subsidy.

The majority of America’s cancer pa-
tients are on Medicare. They are your
parents and grandparents. They are
struggling with all forms of cancer.
Nearly 60 percent of new cancer diag-
noses and 50 percent of all cancer-re-
lated deaths occur in people 65 years
and older.

I am not identifying a problem that
does not exist. It exists. Ask any fam-
ily about cancer, my family included.
We all have stories to tell. And you
know how expensive it is now to keep
that loved one alive to try to give them
a chance to survive. This bill cuts them
off and leaves them high and dry. My
amendment gives them a chance.

More than 2 million of all Medicare
beneficiaries will have cancer in 2003.
Let me give an example of a couple
who wrote to my office. They wrote a
couple years ago from a downstate
community, a small community. It is
one of the letters that Senators get
every day, one that we saved. It was
sent to us in September of 2002.

Dear Senator DURBIN:

My wife has multiple myeloma, which is a
cancer of the bone marrow. This disease,
while controllable, is not curable. As a re-
sult, she has to take a great deal of drugs for
physical as well as mental anxiety.

Last year our combined prescription drug
bill [and this is the year 2000] was $4,500. This
year our regular prescription drug bills will
be more.

Now my wife Marion has been put on Tha-
lidomide. A great many multiple myeloma
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patients are now on Thalidomide. Said drug
is very expensive. With a low dose [and this
is in the year 2000] it is $455.99 a month.

Incidentally, we checked. That same
low dose now costs $645 a month. So in
3 years it has gone up over 40 percent.
It costs them $5,500 a year just for that
drug. This is an elderly couple in their
retirement on a fixed income, fighting
cancer, putting every dollar in their
savings into keeping one of them alive.
Think about $644 a month. Think about
seniors trying to survive on $1,100 a
month on Social Security. And think
about this bill which says to this fam-
ily from Illinois and others just like
them: | am sorry, but at some point we
are going to stop paying.

Doesn’t it make more sense for us to
take the $6 billion and not give it in a
subsidy to these private insurance
companies but instead give it to these
seniors to help them pay these bills? |
think it does.

| don’t have to tell you the story of
Alzheimer’s. Is there a family in Amer-
ica that does not have a loved one or a
friend who is struggling with some
form of Alzheimer’s? God bless us; we
are living longer, but as we do life gets
more complicated. Let me give an ex-
ample of a gentleman in Maplewood,
MN. His annual out-of-pocket drug
costs for Alzheimer’s are $7,000—annual
cost. This man is 78 years old. He pays
as much out of pocket for prescription
drugs as he does for all of his other
household expenses combined. He is a
World War 11 vet, father of three. He is
a full-time caregiver for his wife. He
hasn’t had a vacation in 5 years. He has
given up what he loves to do because he
just can’t afford them.

“l am managing the cost, but I'm
pretty nervous about it,”” he says.
Medicare can do something to help.
Yes, it can. That is our choice. Are we
going to do something to help these
seniors facing the most expensive med-
ical conditions or are we going to give
$6 billion to private HMOs in a Federal
subsidy?

The last one | include is diabetes and
its complications. | am sad to report to
you, those who are following this de-
bate, diabetes is reaching epidemic pro-
portions in America. Over 6 percent of
the American population suffers from
some form of diabetes. In the late
stages of diabetes, the complications
become horrible: Amputations, blind-
ness, severe problems.

Faced with this in your senior retire-
ment years, depending on a prescrip-
tion drug plan, do you really want to
say to these people and these families
battling diabetes and its complica-
tions: We are going to cut you off. We
would love to give you more but frank-
ly we have to help the HMO insurance
companies. Those are the ones who
really need a helping hand.

You couldn’t take that argument to
any town in America. You couldn’t
take it to any public meeting. You
couldn’t take it to any senior citizens.
You couldn’t take it to any family
with a loved one struggling with one of
these diseases.
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So my friends on the floor of the Sen-
ate are going to have a choice: $6 bil-
lion in Federal subsidies for HMOs or $6
billion to help seniors struggling with
these terrible, life-threatening, expen-
sive conditions, to pay their prescrip-
tion drug bills. I think that choice is
easy. | hope the majority of the Senate
agrees.

I reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time? The Senator from lowa.

Mr. GRASSLEY. Mr. President, |
yield myself such time as I might con-
sume to address the issue of the
amendment by the Senator from North
Dakota and his attempt to take money
from the $12 billion that is the bipar-
tisan compromise that is a major com-
promise on this amendment between
Republicans and Democrats. The $12
billion is being divided: $6 billion to
make the marketplace provider organi-
zations more competitive, to save
money, and to get people into organiza-
tions that will manage particularly
chronic disease; and the other $6 billion
to go for Medicare demonstration
projects to do the same, have about the
same result, to have chronic disease
management.

The reason for this compromise is
both approaches deal with the issue
that 5 percent of the sick people under
Medicare are responsible for about 50
percent or 55 percent of the cost of
Medicare. It is a small segment of peo-
ple. If we were in business and we found
5 percent of our employees, or a certain
problem we had with our business that
was just 5 percent of it, but it was 50
percent of the cost of our business, we
would hone in on that problem with
the particular business.

The Federal Government is in the
business of providing health care for
our seniors. If we have 5 percent of our
senior population who, for various rea-
sons, are the cause of 50 percent of the
costs of Medicare, then quite obviously
we ought to concentrate on that 5 per-
cent. We have plans to do that. This is
how we use this $12 billion, and we do
it in a bipartisan way.

Honestly, the Senator from North
Dakota is very open about it; he has a
better idea how to use that money. He
would take it to lower the monthly
premium paid by beneficiaries in the
new Part D prescription drug program.

I have at least two problems with
that. First of all, the Congressional
Budget Office’s rule of thumb is that it
costs around $5 billion to lower the es-
timated $35-a-month premium by just
$1. You spend $5 billion and reduce the
monthly premium from $35 down to $34.
So if you take the $12 billion that is
available in the Grassley-Baucus
amendment and use that to lower the
premium for the people he wants to
lower the premium for, instead of pay-
ing $35 a month they will be paying
$32.50 a month.

My colleagues have to weigh that
against the use of this money where we
want to focus in on fee for service as
well as the new Medicare Program, ze-
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roing in on trying to save Medicare
money by managing the chronic dis-
ease situations of the 5 percent of the
most sick people under Medicare.

So the underlying Grassley-Baucus
amendment, I remind my colleagues,
authorizes the Secretary to establish a
number of projects in fee-for-service
Medicare Programs that would provide
these enhanced services and benefits
for beneficiaries. These enhanced serv-
ices or benefits include preventive
services, chronic care coordination,
and disease management services.
These are very worthwhile projects and
have the potential to help many bene-
ficiaries get better care and consider-
ably reduce the cost in the Medicare
Program.

I don’t know how many Members on
the other side of the aisle have worked
with this issue we are trying to put $6
billion toward, chronic disease man-
agement. A lot of people who have the
same political philosophy as the Sen-
ator from North Dakota are very con-
cerned about doing that. We are con-
cerned on this side about doing it as
well. That is why it is a bipartisan
piece of legislation.

I don’t know how, in good conscience,
the Senator from North Dakota can
take money that would reduce a
monthly premium by $2.50, still costing
$32.50, away from chronic disease man-
agement and a lot of other things that
people on his side of the aisle are very
concerned about.

It would not be possible to do these
projects that we have in the underlying
amendment. It seems to me that the
Grassley-Baucus amendment with this
bipartisan compromise of $6 billion en-
hanced membership in PPOs as well as
$6 billion for chronic disease manage-
ment in the older fee-for-service Medi-
care Program is preferable to the sec-
ond-degree amendment offered by the
Senator from North Dakota.

I urge my colleagues to not support
the amendment by the Senator from
North Dakota.

This is the second or third time |
have heard that seniors have voted on
whether they like fee for service or
Medicare+Choice, the argument being
89 percent of the people in this country
are in fee for service. Eleven are in
managed care, Medicare+Choice, HMO,
whatever you want to call it. That is
true for the Nation as a whole.

But remember that in the vast geo-
graphical part of America HMOs are
not available. In the State of lowa,
only 1 county out of 99 has an HMO for
our seniors to join. We have 4,000
lowans in Medicare+Choice. No place
else in lowa can my citizens get it. The
Des Moines Register is always edito-
rializing why more of lowa cannot have
Medicare+Choice so the seniors of our
country have that opportunity.

But what is unfair about the 89 per-
cent versus the 11 percent, and Sen-
ators making statements that it is so
overwhelming that seniors do not like
Medicare+Choice, is the fact that if
more had that choice more would take
it.
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I use, as a basis for my statement,
that in the larger cities of America a
much higher percentage of seniors have
decided to join Medicare+Choice. They
do it voluntarily. They can go in one
year and get out the next, if they don’t
like it. They have voted by a much
higher  percentage in favor of
Medicare+Choice. They like it because
they get more for their money. First,
they do not have to pay Medigap insur-
ance. Second, they might get things
such as eye glasses and a better deal on
prescription drugs than people who are
in traditional Medicare fee for service.
Where they have had a chance to have
that option, a much higher percentage
of seniors than 11 percent will join. All
you have to do is talk to people in my
State who go to Arizona, California,
and Florida for maybe the winter and
find out about what people in those
States have when they join
Medicare+Choice. They ask, Why can’t
we have that in more places in the
country?

A couple of speakers on the other
side of the aisle have talked about
wasting money with Medicare+Choice.
I think you ought to ask the seniors
who join and who like it. That is a
much higher percentage than 11 per-
cent in a lot of the cities. It is not a
fair comparison to imply that since
only 11 percent of the people in the
country have it and because such a
high percentage can’t get it that
Medicare+Choice is not desired by sen-
iors of America.

Our underlying legislation, the
Grassley-Baucus bill, is going to make
that opportunity more available for
people down the road as we bring in
new options. What we want to do in the
underlying bill is give our seniors the
right to choose. Not enough of them
have a right to choose. They have a
right to choose prescription drugs.
They don’t want to join for prescrip-
tion drugs if they don’t have to. They
have a right to choose between tradi-
tional Medicare. If seniors say they are
satisfied with what they have, I can
say to those seniors that they can keep
what they have. It is their choice. But
it you want to go over here and join
something that has more options, you
will have that right to choose. You
should have that right to choose.

One of the complaints people made
about the President’s program was
that if you were going to get prescrip-
tion drugs you had to go over to a new
type of Medicare. In traditional Medi-
care, you could not get prescription
drugs—or at least not much of a pro-
gram; at least not equal to what you
could get over here in the new pro-
gram.

That is where Senator BAucus and |
disagree with the President of the
United States. We believe in equal ben-
efits. If you want prescription drugs, if
you want to join it voluntarily, and if
you want to stay in traditional Medi-
care fee for service, you can have pre-
scription drugs. If you want to go over
here and choose a new form and have
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prescription drugs with it, that is your
choice.

The right to choose and fairness and
equality and no pressure is the basis
for this bipartisan Grassley-Baucus
legislation. That is the basis for the
compromise amendment that is before
us which the Senator from North Da-
kota wants to detract from and use the
money someplace else.

I think we need to keep this balanced
approach. We need to keep the fairness,
the equality, and no pressure and the
right to choose. Seniors should have
options just as other people have.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from lllinois.

AMENDMENT NO. 1108

Mr. DURBIN. Mr. President, I call up
my amendment, which | send to the
desk pursuant to the unanimous con-
sent request.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Illinois [Mr. DURBIN]
proposes an amendment numbered 1108.

Mr. President, | ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To provide additional assistance

for certain eligible beneficiaries under part

D)

At the appropriate place insert the fol-

The

lowing:

SEC. . ADDITIONAL ASSISTANCE FOR CER-
TAIN ELIGIBLE BENEFICIARIES
UNDER PART D.

Section 1860D-26, as added by section 101, is
amended by adding at the end the following:

‘“(d) ADDITIONAL ASSISTANCE FOR CERTAIN
ELIGIBLE BENEFICIARIES.—

‘(1) PROGRAM.—Subject to paragraph (2),
the Administrator shall implement a pro-
gram (for the period beginning on January 1,
2009, and ending on September 30, 2013) to
provide additional assistance to applicable
eligible beneficiaries who have reached the
initial coverage limit described in section
1860D-6(c)(3) for the year but have not
reached the annual out-of-pocket limit under
section 1860D-6(c)(4)(A)) for the year in order
to reduce the cost-sharing requirement dur-
ing this coverage gap.

““(2) FUNDING LIMITATION.—The Adminis-
trator shall implement the program de-
scribed in paragraph (1) in such a manner
that will result in a decrease of $12,000,000,000
in cost-sharing for covered drugs under part
D by applicable eligible beneficiaries during
the period described in such paragraph. The
Administrator shall take appropriate steps
to ensure that the costs of the program dur-
ing such period do not exceed $12,000,000,000.

““(3) APPLICABLE ELIGIBLE BENEFICIARY.—
For purposes of this subsection, the term
‘applicable eligible beneficiary’ means an eli-
gible beneficiary with cardiovascular dis-
ease, diabetes and its complications, cancer,
or Alzheimer’s disease who is enrolled under
part D.”.

Mr. DURBIN. Mr. President, | will
speak briefly because | have to go to
another meeting and return for the
vote.

I have great respect for the Senators
from lowa and Montana, but | struggle
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to understand why we are giving a $6
billion subsidy to the HMOs in Amer-
ica. If they are so good, if they are so
efficient, if the free market is truly
better than the Government-run Medi-
care system, why in the world do they
need $6 billion worth of the taxpayers’
money? You know that of that $6 bil-
lion hundreds of millions of dollars are
going to go to them in profits. We are
literally subsidizing the profits of these
companies. We are creating this artifi-
cial environment that suggests these
companies can do just as good a job or
better than Medicare with the $6 bil-
lion Federal subsidy to make it work.

I can’t understand why my col-
leagues on the conservative side who
are hidebound apostles of the free mar-
ket system don’t even wince when it
comes to sending $6 billion to the
HMOs and the private insurance indus-
try in order to let them play on the
field for health care for seniors in
America. | don’t get it. | certainly
don’t understand why you wouldn’t
take that same money to protect the
most vulnerable people in America—
our senior citizens who are struggling
with heart disease, cancer, Alz-
heimer’s, and diabetes and its com-
plications. Why is the money for the
boardrooms of the HMOs a good ex-
penditure of tax dollars and the money
for the family rooms of senior citizens
struggling with these deadly diseases
not a good investment with taxpayer
dollars?

The underlying bill is the biggest
breakthrough for the American phar-
maceutical industry since the estab-
lishment of patents in the Constitu-
tion. This amendment with $6 billion in
flatout tax subsidies to HMOs is the
answer to the prayers of the insurance
companies in America.

Is that what the Senate is all about?
Are we supposed to come here to make
certain that the wealthiest corpora-
tions in America get wealthier? | don’t
think so. They are doing quite well.
The rate of return for pharmaceutical
companies across America is 18 per-
cent. The average for the S&P compa-
nies is 3 percent. These companies are
immensely wealthy and profitable. We
help them even more with this bill. We
know how well the insurance compa-
nies are doing. We know the bonuses
they give their executives and we are
going to plow in $6 billion to make it
even wealthier.

There is something else wrong. We
know that a lot of average citizens in
America—particularly senior citizens—
are struggling. Pick up the morning
papers. Whether it is the Washington
Post or the New York Times, they go
to speak to seniors in their real-life en-
vironment and talk to them about how
they survive. Some of them are well
off. Some are lucky. They have saved a
lot of money or they have a good and
generous retirement but a lot of them
do not. A lot of them are literally
struggling month to month, some even
week to week, just to get by.
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This morning in the Washington Post
there was a story about a widow lady
who said: At the end of the month, I'm
lucky if I have a dollar left over. At the
end of the article she said: | wonder
how many Senators have ever thought
about trying to live on $1,100 a month.

| don’t know how she does it. | don’t
know how a lot of people do it in my
State. Why wouldn’t we want to help
these people? Why is it the pharma-
ceutical companies and the HMOs are
more important than the most vulner-
able people in society? | don’t get it.

Frankly, | think a lot of our col-
leagues, as | said earlier, ought to take
these arguments, which sound so good
on the floor of the Senate, back to the
real world of the State they represent,
take them into the town of their
choice, the public meeting of their
choice, and explain to people why
HMOs need a subsidy but seniors do not
need a helping hand. It just does not
work.

So | will be offering an amendment
that says we will take this $12 billion
and focus it on the elderly people who
suffer from some of the worst and most
demanding diseases.

I reserve the remainder of my time.

The PRESIDING OFFICER (Mr. AL-
EXANDER). Who yields time?

The Senator from Montana.

Mr. BAUCUS. Mr. President, | lis-
tened quite closely to the Senator from
Illinois, as well as to the Senator from
North Dakota. They are each offering a
separate amendment, but they are both
similar in an attempt, generally, to ac-
complish the same result.

| say to my good friend from Illinois,
as well as my good friend from North
Dakota, who is presently not in the
Chamber, | am very sympathetic. If |
had my way, we would be spending this
newly found $12 billion very much in
the way the Senator suggested. In fact,
there are a lot of good ways. It is not
only helping those with Alzheimer’s,
but it is also lowering the premium.
There are a lot of ways we could be
spending dollars to help get more drug
benefits to more seniors. There is no
doubt about that. But, unfortunately,
we are 100 Senators.

The Senator from Illinois, the Sen-
ator from North Dakota, and | have a
view of how some of these dollars
should be spent in a perfect world, but
the world is not perfect. This is a de-
mocracy. It is messy. As Winston
Churchill once said—I will paraphrase
very poorly, but the Senator knows
this quote—basically, Winston Church-
ill said: A democracy, for all its fits
and starts and delays and inefficiencies
and herky-jerky jolting, and all that, is
the world’s worst form of government,
except for all the others.

Here we are, in a democratic process,
trying to figure out how to get pre-
scription drug benefits to seniors. We
have 100 Senators. | don’t know of very
many timid Senators. We don’t have
many Senators who don’t speak their
views. | don’t know very many Sen-
ators who don’t have strong views
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about subjects. | don’t know of many
Senators who are not thoughtful, ar-
ticulate, and fighting hard for their
constituents. And we have, as it turns
out, Senators from two political par-
ties: 51 Republicans, 48 Democrats, and
1 Independent; and at this time we are
attempting to finally get prescription
drug benefits to seniors.

This issue has been debated for 4
years, at least. It has been a politicized
issue for 4 years. There has been a lot
of talk for 4 years, a lot of rhetoric on
both sides of the aisle for 4 years, and
during all the talking there has not
been any action; it has been all words,
no deeds.

Well, here we are, at a time—after 4
years of just political posturing, to a
large degree—where we are on the
brink of getting prescription drug ben-
efits passed for our seniors in our coun-
try.

%/s it the best bill in the world? No.
Could it be better? Yes. Do all Senators
wish it could be better? Yes. But is it a
good start? Is it a beginning? Is it a
platform on which we can begin to
build? Absolutely.

If we go back and look at the history
of health care and assistance by the
Government in providing health care
to the needy and to Americans gen-
erally, it is a history of building, of
starting somewhere, building on it, and
making it better and better all the
time.

Back in the 1930s it was the Wagner-
Murray-Dingell legislation that was in-
troduced to provide national health in-
surance for Americans. That was the
idea: We need national health insur-
ance for Americans.

Well, it was debated and debated. Not
a lot more really happened. Then sud-
denly things changed in the 1960s. The
idea of Medicare came along: Why not
help at least our seniors? If we can’t
get national health insurance, the very
least we can do is help our senior citi-
zens get a break with respect to their
health care bills. That is a good place
to at least begin—by helping a good,
solid segment of the population. And
we did, back in 1965, by providing Medi-
care. And look what has happened
since then. We have kept building on
Medicare to make it better.

When Medicare was first enacted, 50
percent of a Part B premium was paid
by the senior and the Government paid
the other 50 percent of the premium for
Part B. That is for doctor services.
Now it is 25 percent. It has been im-
proved over time. We also have added
more benefits, some screening provi-
sions. End-stage renal treatment has
been added. There is a list of new addi-
tions to help our senior citizens.

Here we are now, on the brink of add-
ing another major benefit: prescription
drugs. After all these years, all the
years of talking and talking and poli-
ticking and giving statements and
speeches, we are finally on the brink of
getting prescription drug benefits
passed.

It has not been easy. Why has it not
been easy? It has not been easy because
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there are two competing philosophies
on the floor of the Senate on how to
get prescription drug benefits to sen-
iors. Even though the two competing
philosophies are very different from
each other, Senators on both sides of
the aisle—most Senators, maybe even
all Senators, but certainly most Sen-
ators—still want to work as hard as
they can to try to fit these competing
philosophies together in order to pass
legislation this year to begin finally
getting prescription drug benefits to
seniors.

Also, these two competing philoso-
phies are very different. One is com-
petition. The argument is: Let private
companies, themselves, with assistance
from the Government, design how they
give prescription drug benefits to our
senior citizens, make them available at
a big discount for senior citizens. The
other philosophy is: Medicare should be
the agency that should be the way—
traditional Medicare, basically—to pro-
vide discounts for senior citizens to get
drugs.

Essentially, the competing philoso-
phies are 50-50. You have 51 Repub-
licans, 48 Democrats, and 1 Inde-
pendent. What are we going to do?
Well, all we can do, if we want to get
this done, is to just try our best to put
these two together in a fair, balanced
way—and the private competition
model gets a break, gets a fair chance
to see the degree to which it might
work—so that senior citizens really do
get the benefits and are not taken ad-
vantage of during our efforts to pass
legislation.

It is a balance. It is trying to find the
right way to accomplish that balance.
It has been extremely difficult. I do not
have to tell the Presiding Officer just
how hard this has been. But we are
right on the brink.

We are limited to $400 billion in pro-
viding the drug benefits for seniors
over the next 10 years. Why are we lim-
ited to $400 billion? Well, this body
passed a budget resolution not too long
ago—both the House and the Senate—
saying we are going to set aside $400
billion for prescription drug benefits
for seniors. We never set aside any-
thing like that in the past. So we have
an opportunity now to use it. | don’t
think Senators want to miss this op-
portunity. | think they want to use the
dollars that are there to get prescrip-
tion drug benefits for seniors.

Well, as it turned out, when the Sen-
ate Finance Committee wrote this bill,
trying its hardest to be balanced—and
it is balanced; the best evidence of that
is it passed by a large majority from
both parties in the Finance Com-
mittee—we found it actually cost only
about $388 billion. There was $12 billion
remaining.

So the question before us is how we
can spend that $12 billion. That is the
question. In an attempt to maintain a
balance and to work on two competing
models and in an attempt to get the
legislation passed so we can provide a
prescription drug benefit to seniors, we
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have decided to split it, 6 and 6; $6 bil-
lion to the PPOs, have it available po-
tentially for PPOs, if that is needed for
the bidding process, beginning in the
year 2009. | don’t know how many Sen-
ators are going to be here in 2009, but
at least beginning then. The other $6
billion, beginning in 2009, will then go,
under Medicare fee for services, for dis-
ease management, chronic care, to help
particularly seniors who really need
that disease management and chronic
care. It is really needed because there
is very little disease management
today under traditional Medicare. That
is one of its shortcomings. That is
what we have done.

Again it is a balance, a start, a begin-
ning. | have a lot of sympathy with my
friends on this side of the aisle. If | had
my druthers and | were the only one
writing this bill, I would take that $12
billion and spend it along the lines
they are suggesting. But | am not the
only Senator here. | am one of 100. It is
my job and that of the chairman of the
committee, Senator GRASSLEY, to try
to find a balance—not for the sake of
balance but for the sake of getting leg-
islation passed so we can finally get
prescription drugs to seniors.

If the amendments offered by the
Senators from North Dakota or Illinois
were to pass, guess what would happen.
First of all, those are killer amend-
ments. If those amendments were to
pass, that would mean this bill is in
jeopardy of passage. That would mean
senior citizens may not get the pre-
scription drug benefits we are all try-
ing to get; albeit just a first step, or it
could also mean, on the other hand—
and this is perhaps even more likely—
if that amendment were to pass, | will
bet you dollars to donuts—which is not
a good phrase to use because we are
trying to put dollars in the donut
hole—the conservative part of this
body, the Republican side of the aisle,
would say: We are going to take that
$12 billion and spend it our way. And
they have the votes. They have the
White House. So this amendment puts
in jeopardy a very delicate, very bal-
anced kind of deal between competing
philosophies, fairly and evenly, so that
we can get prescription drug legisla-
tion passed, so that we are just not
talking about it anymore and finally
doing something about it.

If it were to pass or looked like it
would pass, the other side, which has
more votes than this side has, would
say: We will spend it our way.

Then colleagues on my side of the
aisle would be quite distressed. They
would be forced to ask themselves if
they would support on final passage a
bill way off to the right for competi-
tion instead of the bill which currently
exists, particularly with the under-
lying amendment. | wish we could do
more but at least it is a first step. If
the history of Medicare is any guide, in
future years we will continue to make
it better. We will work on that donut
hole. We will fill in the gaps. We will
make sure premiums are not too high.
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We will try to help with Alzheimer’s
and all the other measures we des-
perately need to pay attention to as
the days and years go by.

I implore my colleagues to think a
little bit. Resist the siren song of doing
something that sounds good but which
very well could put the bill in real
jeopardy. This is fair. It has $6 billion
which may or may not be used for
PPOs, depending upon what the bids
are. This bill cuts off after a 5-year pe-
riod; no more $6 billion can be spent.
And $6 billion for disease management
under traditional Medicare which will
be spent. That is the question. Do you
want balance or do you want to try to
get something else passed right now
that you like in the short term but
could very well jeopardize the whole
bill, which means another year, year 5,
Congress is talking about this issue,
Congress is not doing anything about
it. Rather, we want year 1, we have fi-
nally got it done.

We are very close to getting it done.
It is not perfect, but we will keep
working on it over the years.

The PRESIDING OFFICER. Who
yields time?

AMENDMENT NO. 1037, AS MODIFIED

Mr. BAUCUS. Mr. President, on be-
half of the Senator from New Jersey,
Mr. CoRzINE, | ask unanimous consent
that amendment No. 1037 be modified
with the text that | send to the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment, as modified,
follows:

At the end of subtitle A of title I, add the
following:

SEC. . CONFORMING CHANGES REGARDING
FEDERALLY QUALIFIED HEALTH
CENTERS.

EXCLUSION FROM PER VISIT LIMIT.—Section
1833(a)(3)) (42 U.S.C. 13951(a)(3)) is amended
by inserting ‘““(which regulations shall ex-
clude any cost incurred for the provision of
services pursuant to a contract with an eligi-
ble entity (defined in section 1860D(a)(4)) op-
erating a plan under Part D, for which pay-
ment is made by such entity)’” after “‘includ-

is as

ing those authorized under section
1861(V)(1)(A)™.
Mr. BAUCUS. Mr. President, | ask

unanimous consent that the pending
amendments be temporarily laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1110

Mr. BAUCUS. Mr. President, on be-
half of the Senator from Michigan, Mr.
LEVIN, | send an amendment to the
desk and ask for its immediate consid-
eration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Montana [Mr. BAucus],
for Mr. LEVIN, proposes an amendment num-
bered 1110.

Mr. BAUCUS. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

The
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(Purpose: To ensure that beneficiaries ini-
tially covered by a private insurer under
this act who are subsequently covered by a
Medicare fallback plan have the option of
retaining a Medicare fallback plan)

Insert the following in the appropriate
place: The Secretary of Health and Human
Services shall retain or designate one or
more Medicare backup plans so that bene-
ficiaries initially covered by a private in-
surer under this act who are subsequently
covered by a Medicare fallback plan have the
option of retaining a Medicare fallback plan
or entering private insurance under this act.

AMENDMENT NO. 1111

Mr. BAUCUS. Mr. President, | ask
unanimous consent that the pending
amendments be set aside so that | may
send to the desk on behalf of Senator
LEVIN an amendment to ensure that
current retirees who have prescription
drug coverage, who will loose their cov-
erage as a result of enactment of this
legislation, would have the option of
drug coverage under Medicare fallback.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Montana [Mr. BAucus],
for Mr. LEVIN, proposes an amendment num-
bered 1111.

Mr. BAUCUS. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To ensure that current retirees

who have prescription drug coverage who
will lose their prescription drug coverage
as a result of the enactment of this legisla-
tion have the option of drug coverage
under the Medicare fallback)

Insert the following in the appropriate
place: The Secretary of Health and Human
Services shall retain or designate one or
more Medicare backup plans so that the 37%
of current retirees who have prescription
drug coverage, estimated by the Congres-
sional Budget Office who will lose their cur-
rent employer retiree coverage as a result of
the enactment of this legislation will have
the option to enter either a Medicare backup
plan or private insurance under this act.

Mr. BAUCUS. Mr. President, | ask
unanimous consent that time under
the quorum call be charged equally
against both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAUCUS. | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. BAUCUS. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 1027 AND 1041, EN BLOC

Mr. BAUCUS. Mr. President, | ask
unanimous consent that the pending
amendments be temporarily laid aside
and amendments numbered 1027 and
1041 be immediately considered.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The clerk will report.

The legislative clerk read as follows:

The Senator from Montana [Mr. BAucuUs]
proposes amendments numbered 1027 and
1041, en bloc.

Mr. BAUCUS. Mr. President, | ask
unanimous consent that further read-
ing of the amendments be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments are as follows:

AMENDMENT NO. 1027
(Purpose: To express the sense of the Senate
regarding the implementation of the Pre-
scription Drug and Medicare Improvement

Act of 2003)

At the end of title VI, insert the following:
SEC. . SENSE OF THE SENATE REGARDING IM-

PLEMENTATION OF THE PRESCRIP-
TION DRUG AND MEDICARE IM-
PROVEMENT ACT OF 2003.

(a) IN GENERAL.—It is the sense of the Sen-
ate that the Committee on Finance of the
Senate should hold not less than 4 hearings
to monitor implementation of the Prescrip-
tion Drug and Medicare Improvement Act of
2003 (hereinafter in this section referred to as
the ““Act’’) during which the Secretary or his
designee should testify before the Com-
mittee.

(b) INITIAL HEARING.—It is the sense of the
Senate that the first hearing described in
subsection (a) should be held not later than
60 days after the date of the enactment the
Act. At the hearing, the Secretary or his des-
ignee should submit written testimony and
testify before the Committee on Finance of
the Senate on the following issues:

(1) The progress toward implementation of
the prescription drug discount card under
section 111 of the Act.

(2) Development of the blueprint that will
direct the implementation of the provisions
of the Act, including the implementation of
title 1 (Medicare Prescription Drug Benefit),
title Il (MedicareAdvantage), and title 11l
(Center for Medicare Choices) of the Act.

(3) Any problems that will impede the
timely implementation of the Act.

(4) The overall progress toward implemen-
tation of the Act.

(C) SUBSEQUENT HEARINGS.—It is the sense
of the Senate that the additional hearings
described in subsection (a) should be held in
each of May 2004, October 2004, and May 2005.
At each hearing, the Secretary or his des-
ignee should submit written testimony and
testify before the Committee on Finance of
the Senate on the following issues:

(1) Progress on implementation of title |
(Medicare Prescription Drug Benefit), title Il
(MedicareAdvantage), and title 11l (Center
for Medicare Choices) of the Act.

(2) Any problems that will impede timely
implementation of the Act.

AMENDMENT NO. 1041
(Purpose: To require the Secretary of Health
and Human Services to conduct a frontier
extended stay clinic demonstration
project)

On page 529, between lines 8 and 9, insert
the following:

SEC. 455. FRONTIER EXTENDED STAY CLINIC
DEMONSTRATION PROJECT.

(@) AUTHORITY To CONDUCT DEMONSTRATION
PROJECT.—The Secretary shall waive such
provisions of the medicare program estab-
lished under title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.) as are nec-
essary to conduct a demonstration project
under which frontier extended stay clinics
described in subsection (b) in isolated rural
areas of Alaska are treated as providers of
items and services under the medicare pro-
gram.
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(b) CrLiNIcs DEscCRIBED.—A frontier ex-
tended stay clinic is described in this sub-
section if the clinic—

(1) is located in a community where the
closest short-term acute care hospital or
critical access hospital is at least 75 miles
away from the community or is inaccessible
by public road; and

(2) is designed to address the needs of—

(A) seriously or critically ill or injured pa-
tients who, due to adverse weather condi-
tions or other reasons, cannot be transferred
quickly to acute care referral centers; or

(B) patients who need monitoring and ob-
servation for a limited period of time.

(c) DEFINITIONS.—In this section, the terms
“hospital’” and ‘‘critical access hospital”’
have the meanings given such terms in sub-
sections (e) and (mm), respectively, of sec-
tion 1861 of the Social Security Act (42
U.S.C. 1395x).

AMENDMENTS NOS. 936, 938, 988, 1027 AND 1041 EN

BLOC

Mr. BAUCUS. Mr. President, on be-
half of the chairman of the committee,
Senator GRASSLEY, | ask unanimous
consent that the pending amendments
be set aside and that the following
amendments be agreed to en bloc, and
that the motions to reconsider be laid
on the table en bloc: Amendments Nos.
936, 938, 988, 1027, and 1041.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments were agreed to en
bloc.

Mr. BAUCUS. Mr. President, | ask
unanimous consent that the time |
used be charged equally to both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAUCUS. Mr. President, | sug-
gest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. | ask unanimous
consent to proceed as in morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

AMENDING TITLE XXI OF THE
SOCIAL SECURITY ACT

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 166, S. 312.

The PRESIDING OFFICER.
clerk will report the bill by title.

The legislative clerk read as follows:

A bill (S. 312) to amend title XXI of the So-
cial Security Act to extend the availability
of allotments for fiscal years 1998 through
2001 under the State Children’s Health Insur-
ance Program.

There being no objection, the Senate
proceeded to consider the bill.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the managers’
amendment be agreed to; that the bill,
as amended, be read a third time and
passed; that the motion to reconsider

The
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be laid upon the table; and that any
statements relating to the bill be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 1113) was agreed
to, as follows:

(Purpose: To make a technical correction)

At the end, add the following:

SEC. 2. TECHNICAL CORRECTION.

(a) TEMPORARY INCREASE OF THE MEDICAID
FMAP.—Section 401(a)(6)(A) of the Jobs and
Growth Tax Relief Reconciliation Act of 2003
(Public Law 108-027) is amended by inserting
“‘after September 2, 2003, after ‘(42 U.S.C.
1315))".

(b) RETROACTIVE EFFECTIVE DATE.—The
amendment made by subsection (a) shall
take effect as if included in the enactment of
section 401 of the Jobs and Growth Tax Re-
lief Reconciliation Act of 2003 (Public Law
108-027).

The bill (S. 312), as amended, was
read the third time and passed, as fol-
lows:

S. 312

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXTENSION OF AVAILABILITY OF
SCHIP ALLOTMENTS FOR FISCAL
YEARS 1998 THROUGH 2001.

(a) EXTENDING AVAILABILITY OF SCHIP AL-
LOTMENTS FOR FISCAL YEARS 1998 THROUGH
2001.—

(1) RETAINED AND REDISTRIBUTED ALLOT-
MENTS FOR FISCAL YEARS 1998 AND 1999.—Para-
graphs (2)(A)(i) and (2)(A)(ii) of section
2104(g) of the Social Security Act (42 U.S.C.
1397dd(g)) are each amended by striking ‘‘fis-
cal year 2002 and inserting ‘‘fiscal year
2004’

(2) EXTENSION AND REVISION OF RETAINED
AND REDISTRIBUTED ALLOTMENTS FOR FISCAL
YEAR 2000.—

(A) PERMITTING AND EXTENDING RETENTION
OF PORTION OF FISCAL YEAR 2000 ALLOTMENT.—
Paragraph (2) of such section 2104(g) is
amended—

(i) in the heading, by striking ‘““AND 1999
and inserting ‘“THROUGH 2000"’; and

(ii) by adding at the end of subparagraph
(A) the following:

“(iii) FISCAL YEAR 2000 ALLOTMENT.—Of the
amounts allotted to a State pursuant to this
section for fiscal year 2000 that were not ex-
pended by the State by the end of fiscal year
2002, 50 percent of that amount shall remain
available for expenditure by the State
through the end of fiscal year 2004.”.

(B) REDISTRIBUTED ALLOTMENTS.—Para-
graph (1) of such section 2104(g) is amended—

(i) in subparagraph (A), by inserting ‘“‘or
for fiscal year 2000 by the end of fiscal year
2002, after ““fiscal year 2001,”;

(if) in subparagraph (A), by striking ‘1998
or 1999 and inserting ‘1998, 1999, or 2000’’;

(iii) in subparagraph (A)(i)—

(1) by striking “‘or’” at the end of subclause
(OF

(1) by striking the period at the end of
subclause (I1) and inserting “*; or’’; and

(111) by adding at the end the following new
subclause:

“(11) the fiscal year 2000 allotment, the
amount specified in subparagraph (C)(i) (less
the total of the amounts under clause (ii) for
such fiscal year), multiplied by the ratio of
the amount specified in subparagraph (C)(ii)
for the State to the amount specified in sub-
paragraph (C)(iii).””;

(iv) in subparagraph (A)(ii), by striking “‘or
1999”” and inserting “‘, 1999, or 2000’";

(v) in subparagraph (B), by striking ‘“‘with
respect to fiscal year 1998 or 1999’";
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(vi) in subparagraph (B)(ii)—

(1) by inserting “with respect to fiscal year
1998, 1999, or 2000, after ‘‘subsection (e),”’;
and

(1) by striking ‘“2002’” and inserting ‘2004’";
and

(vii) by adding at the end the following
new subparagraph:

“(C) AMOUNTS USED IN COMPUTING REDIS-
TRIBUTIONS FOR FISCAL YEAR 2000.—For pur-
poses of subparagraph (A)(i)(111)—

““(i) the amount specified in this clause is
the amount specified in paragraph (2)(B)(i)(l)
for fiscal year 2000, less the total amount re-
maining available pursuant to paragraph
@ (A (iii);

““(ii) the amount specified in this clause for
a State is the amount by which the State’s
expenditures under this title in fiscal years
2000, 2001, and 2002 exceed the State’s allot-
ment for fiscal year 2000 under subsection
(b); and

“(iif) the amount specified in this clause is
the sum, for all States entitled to a redis-
tribution under subparagraph (A) from the
allotments for fiscal year 2000, of the
amounts specified in clause (ii).”.

(C) CONFORMING AMENDMENTS.—Such sec-
tion 2104(g) is further amended—

(i) in its heading, by striking ‘““AND 1999’
and inserting “‘, 1999, AND 2000’’; and

(i) in paragraph (3)—

(1) by striking ““or fiscal year 1999 and in-
serting ‘‘, fiscal year 1999, or fiscal year
2000"’; and

(1) by striking ““or November 30, 2001”" and
inserting ‘“November 30, 2001, or November
30, 2002", respectively.

(3) EXTENSION AND REVISION OF RETAINED
AND REDISTRIBUTED ALLOTMENTS FOR FISCAL
YEAR 2001.—

(A) PERMITTING AND EXTENDING RETENTION
OF PORTION OF FISCAL YEAR 2001 ALLOTMENT.—
Paragraph (2) of such section 2104(g), as
amended in paragraph (2)(A)(ii), is further
amended—

(i) in the heading, by striking ““2000" and in-
serting ‘“2001’’; and

(ii) by adding at the end of subparagraph
(A) the following:

“(iv) FISCAL YEAR 2001 ALLOTMENT.—Of the
amounts allotted to a State pursuant to this
section for fiscal year 2001 that were not ex-
pended by the State by the end of fiscal year
2003, 50 percent of that amount shall remain
available for expenditure by the State
through the end of fiscal year 2005.”.

(B) REDISTRIBUTED ALLOTMENTS.—Para-
graph (1) of such section 2104(g), as amended
in paragraph (2)(B), is further amended—

(i) in subparagraph (A), by inserting ‘“‘or
for fiscal year 2001 by the end of fiscal year
2003, after ‘‘fiscal year 2002,"’;

(ii) in subparagraph (A), by striking ‘1999,
or 2000”” and inserting ‘“1999, 2000, or 2001"’;

(iii) in subparagraph (A)(i)—

(1) by striking ““or’” at the end of subclause
am,

(I1) by striking the period at the end of
subclause (I11) and inserting *‘; or’’; and

(111) by adding at the end the following new
subclause:

“(IV) the fiscal year 2001 allotment, the
amount specified in subparagraph (D)(i) (less
the total of the amounts under clause (ii) for
such fiscal year), multiplied by the ratio of
the amount specified in subparagraph (D)(ii)
for the State to the amount specified in sub-
paragraph (D)(iii).”’;

(iv) in subparagraph (A)(ii), by striking “‘or
2000’ and inserting ‘2000, or 2001"’;

(v) in subparagraph (B)—

(1) by striking ‘““and”’ at the end of clause
(ii);

(1) by redesignating clause (iii) as clause
(iv); and

(111) by inserting after clause (ii) the fol-
lowing new clause:
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“(iii) notwithstanding subsection (e), with
respect to fiscal year 2001, shall remain
available for expenditure by the State
through the end of fiscal year 2005; and’’; and

(vi) by adding at the end the following new
subparagraph:

‘(D) AMOUNTS USED IN COMPUTING REDIS-
TRIBUTIONS FOR FISCAL YEAR 2001.—For pur-
poses of subparagraph (A)(i)(1V)—

‘(i) the amount specified in this clause is
the amount specified in paragraph (2)(B)(i)(l)
for fiscal year 2001, less the total amount re-
maining available pursuant to paragraph
@A) (iv);

(i) the amount specified in this clause for
a State is the amount by which the State’s
expenditures under this title in fiscal years
2001, 2002, and 2003 exceed the State’s allot-
ment for fiscal year 2001 under subsection
(b); and

““(iii) the amount specified in this clause is
the sum, for all States entitled to a redis-
tribution under subparagraph (A) from the
allotments for fiscal year 2001, of the
amounts specified in clause (ii).”.

(C) CONFORMING AMENDMENTS.—Such sec-
tion 2104(g) is further amended—

(i) in its heading, by striking ‘““AND 2000’
and inserting ‘2000, AND 2001"’; and

(ii) in paragraph (3)—

(1) by striking “‘or fiscal year 2000 and in-
serting ‘“‘fiscal year 2000, or fiscal year 2001"’;
and

(1) by striking ‘“‘or November 30, 2002, and
inserting ‘‘November 30, 2002, or November
30, 2003,”", respectively.

(4) EFFECTIVE DATE.—This subsection, and
the amendments made by this subsection,
shall be effective as if this subsection had
been enacted on September 30, 2002, and
amounts under title XXI of the Social Secu-
rity Act (42 U.S.C. 1397aa et seq.) from allot-
ments for fiscal years 1998 through 2000 are
available for expenditure on and after Octo-
ber 1, 2002, under the amendments made by
this subsection as if this subsection had been
enacted on September 30, 2002.

(b) AUTHORITY FOR QUALIFYING STATES ToO
USE PORTION OF SCHIP FUNDS FOR MEDICAID
EXPENDITURES.—Section 2105 of the Social
Security Act (42 U.S.C. 1397ee) is amended by
adding at the end the following:

““(g) AUTHORITY FOR QUALIFYING STATES TO
Use CERTAIN FUNDS FOR MEDICAID EXPENDI-
TURES.—

““(1) STATE OPTION.—

“(A) IN GENERAL.—Notwithstanding any
other provision of law, with respect to allot-
ments for fiscal years 1998, 1999, 2000, 2001, for
fiscal years in which such allotments are
available under subsections (e) and (g) of sec-
tion 2104, a qualifying State (as defined in
paragraph (2)) may elect to use not more
than 20 percent of such allotments (instead
of for expenditures under this title) for pay-
ments for such fiscal year under title XIX in
accordance with subparagraph (B).

““(B) PAYMENTS TO STATES.—

“(i) IN GENERAL.—INn the case of a quali-
fying State that has elected the option de-
scribed in subparagraph (A), subject to the
total amount of funds described with respect
to the State in subparagraph (A), the Sec-
retary shall pay the State an amount each
quarter equal to the additional amount that
would have been paid to the State under title
XIX for expenditures of the State for the fis-
cal year described in clause (ii) if the en-
hanced FMAP (as determined under sub-
section (b)) had been substituted for the Fed-
eral medical assistance percentage (as de-
fined in section 1905(b)) of such expenditures.

““(if) EXPENDITURES DESCRIBED.—For pur-
poses of clause (i), the expenditures de-
scribed in this clause are expenditures for
such fiscal years for providing medical as-
sistance under title XIX to individuals who
have not attained age 19 and whose family
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income exceeds 150 percent of the poverty
line.

“(iii) NO IMPACT ON DETERMINATION OF
BUDGET NEUTRALITY FOR WAIVERS.—In the
case of a qualifying State that uses amounts
paid under this subsection for expenditures
described in clause (ii) that are incurred
under a waiver approved for the State, any
budget neutrality determinations with re-
spect to such waiver shall be determined
without regard to such amounts paid.

““(2) QUALIFYING STATE.—In this subsection,
the term ‘qualifying State’ means a State
that—

“(A) as of April 15, 1997, has an income eli-
gibility standard with respect to any 1 or
more categories of children (other than in-
fants) who are eligible for medical assistance
under section 1902(a)(10)(A) or under a waiver
under section 1115 implemented on January
1, 1994, that is up to 185 percent of the pov-
erty line or above; and

‘“(B) satisfies the requirements described
in paragraph (3).

““(3) REQUIREMENTS.—The requirements de-
scribed in this paragraph are the following:

““(A) SCHIP INCOME ELIGIBILITY.—The State
has a State child health plan that (whether
implemented under title XIX or this title)—

“(i) as of January 1, 2001, has an income
eligibility standard that is at least 200 per-
cent of the poverty line or has an income eli-
gibility standard that exceeds 200 percent of
the poverty line under a waiver under sec-
tion 1115 that is based on a child’s lack of
health insurance;

““(ii) subject to subparagraph (B), does not
limit the acceptance of applications for chil-
dren; and

“(iif) provides benefits to all children in
the State who apply for and meet eligibility
standards on a statewide basis.

“(B) NO WAITING LIST IMPOSED.—With re-
spect to children whose family income is at
or below 200 percent of the poverty line, the
State does not impose any numerical limita-
tion, waiting list, or similar limitation on
the eligibility of such children for child
health assistance under such State plan.

“(©) ADDITIONAL REQUIREMENTS.—The
State has implemented at least 3 of the fol-
lowing policies and procedures (relating to
coverage of children under title XIX and this
title):

“(i) UNIFORM, SIMPLIFIED APPLICATION
FORM.—With respect to children who are eli-
gible for medical assistance under section
1902(a)(10)(A), the State uses the same uni-
form, simplified application form (including,
if applicable, permitting application other
than in person) for purposes of establishing
eligibility for benefits under title XIX and
this title.

“(ii) ELIMINATION OF ASSET TEST.—The
State does not apply any asset test for eligi-
bility under section 1902(l) or this title with
respect to children.

““(iii) ADOPTION OF 12-MONTH CONTINUOUS EN-
ROLLMENT.—The State provides that eligi-
bility shall not be regularly redetermined
more often than once every year under this
title or for children described in section
1902(a)(10)(A).

““(iv) SAME VERIFICATION AND REDETERMINA-
TION POLICIES; AUTOMATIC REASSESSMENT OF
ELIGIBILITY.—With respect to children who
are eligible for medical assistance under sec-
tion 1902(a)(10)(A), the State provides for ini-
tial eligibility determinations and redeter-
minations of eligibility using the same
verification policies (including with respect
to face-to-face interviews), forms, and fre-
quency as the State uses for such purposes
under this title, and, as part of such redeter-
minations, provides for the automatic reas-
sessment of the eligibility of such children
for assistance under title XIX and this title.
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““(v) OUTSTATIONING ENROLLMENT STAFF.—
The State provides for the receipt and initial
processing of applications for benefits under
this title and for children under title XIX at
facilities defined as disproportionate share
hospitals under section 1923(a)(1)(A) and Fed-
erally-qualified health centers described in
section 1905(1)(2)(B) consistent with section
1902(a)(55)."".

SEC. 2. TECHNICAL CORRECTION.

(a) TEMPORARY INCREASE OF THE MEDICAID
FMAP.—Section 401(a)(6)(A) of the Jobs and
Growth Tax Relief Reconciliation Act of 2003
(Public Law 108-027) is amended by inserting
‘‘after September 2, 2003, after ‘(42 U.S.C.
1315))".

(b) RETROACTIVE EFFECTIVE DATE.—The
amendment made by subsection (a) shall
take effect as if included in the enactment of
section 401 of the Jobs and Growth Tax Re-
lief Reconciliation Act of 2003 (Public Law
108-027).

———

PRESCRIPTION DRUG AND MEDI-
CARE IMPROVEMENT ACT OF
2003—Continued

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. BREAUX. | thank the Chair. Mr.
President, 1 would like to make a cou-
ple comments before we begin voting.

This legislation is historic. It is in-
credibly important. It is the first re-
form in a major way to the Medicare
Program since we wrote it over 35
years ago in 1965.

To get this legislation adopted by the
Congress and signed into law by the
President, there obviously has to be a
great deal of work, a great deal of le-
gitimate compromise among the var-
ious parties that have put this package
together. That is what this bill does.

There are some Members of Congress
who argue the Federal Government
should do nothing with regard to Medi-
care—that the private sector should do
everything and that the Federal Gov-
ernment should do nothing. There are
others, on the other hand, who take the
position that with regard to Medicare
the Federal Government should do ev-
erything and the private sector should
do nothing.

What we have been able to put to-
gether, under the leadership of the
chairman and ranking member and
many others who have worked so hard,
is a compromise that says let’s com-
bine the best of what the Government
can do with the best of what the pri-
vate sector can do and put that pack-
age together. That is why we have got-
ten to the point we are today.

We saw a bill come out of the Senate
Finance Committee in a bipartisan
fashion with 16 votes in favor; only five
votes against it. | predict when the
final vote comes on this bill, we will
see the same type of bipartisan rep-
resentation with a significant number,
maybe over three-fourths of the Senate
saying, yes, this has sufficient im-
provement and reform in it for me to
support it.

It has enough Government involve-
ment to make sure it is paid for,
enough Government involvement to
make sure it is run properly but not
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micromanaged, and it has enough pri-
vate sector involvement to deliver, for
the very first time, through a competi-
tive private delivery system, prescrip-
tion drugs for all seniors regardless of
where they are or in what program
they happen to be.

It also says the private sector will
offer, for the first time on a voluntary
basis, to seniors who want to move into
a new system a private delivery system
that will cover drugs, will cover hos-
pitals, and will also cover physician
charges under the program. This is a
historic opportunity to combine the
best of what Government can do with
the best of what the private sector can
do.

There is going to be a very important
amendment offered by Chairman
GRASSLEY and the ranking member,
Senator BAuUcuUS. Because we were able
to get a score that said there is $12 bil-
lion extra money available, the ques-
tion then became, How do we divide it?
I never thought we would have such a
difficult time spending money. We nor-
mally get into fights when we do not
have enough money. Lo and behold, we
found there was $12 billion in extra
funds.

The gquestion then for the Senate is
how are we going to allocate that
money? Senator BAucus and Senator
GRASSLEY, working with Senator KEN-
NEDY and others, came up with a plan
that is fair.

It says to the Republican Members:
Take half of it, and they want to uti-
lize it for a demonstration program to
determine whether PPOs or the pro-
vider networks in the private sector
will work. We are not certain. We
think they will. But let’s do a test. And
if it costs more, there will be $6 billion
available to pay for it starting in the
year 2009. That is what many Repub-
licans thought was the right way to use
half of the money.

On the other hand, Members on my
side said, We need to do more for tradi-
tional fee-for-service. If they are going
to experiment with the preferred pro-
viders in the private sector, we want to
also know what will happen if we are
able to put in more money for preven-
tive health care and for people who
want to stay in the old program.

What Senator BAucus and Senator
GRASSLEY did, working with Senator
KENNEDY, was to say to people who are
inclined to the Democratic perspective,
we are going to let you use $6 billion
for people who want to stay in the old
program. Here is what you can do with
it: You can use the money to provide
enhanced benefits for people who stay
in traditional Medicare. What we mean
by that is to give them additional care
for chronic care coordination, for the
chronically ill, to coordinate better
how they are getting their health care.

We have more money for disease
management, which is incredibly im-
portant. When we are talking about
saving money and giving people a bet-
ter quality of life; disease management
is important. Also, they can use the
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money for other benefits and services
that the Secretary determines will im-
prove preventive health care for the
beneficiaries.

What we have crafted is an effort to
take the extra money and allow for a
legitimate experiment, a legitimate
test of whether the preferred provider
system will cost less money—I think it
will; they can provide services that |
think are better and at a better price,
but we do not know that for sure, so
let’s do some testing on it in certain
regions of the country. If it saves
money, hallelujah for everybody. But if
it costs money, they will have $6 bil-
lion to help pay for those extra
charges.

The Democrats, on the other hand,
have the provisions to have $6 billion
over the period in order to provide dis-
ease management and preventive
health care services in the traditional
Medicare Program. That is as fair as it
can be in a divided Senate. If one side
had their way, they would do it all
with the preferred providers. If our side
perhaps had their will, it would provide
all the money to be put back in tradi-
tional Medicare, but we all know in a
divided Senate that is not possible.

So the best possible compromise has
been crafted by the chairman, Senator
GRASSLEY; by the ranking member,
Senator BAucus; and by Senator KEN-
NEDY’s involvement and many others
who have worked on this issue.

This is a good amendment. It is an
important amendment. We are on the
edge of an historic day in being able to
enact real Medicare reform with pre-
scription drugs for all of our Nation’s
seniors. We cannot let that goal be lost
while we fight over how to divide extra
funds. | think this division is as fair as
it possibly can be, and | urge all of our
Members to vote for it. In fact, | think
the vote should be approximately like
it came out in the Finance Committee.
We lost a few what | would say were on
the left, we lost a few what | would say
were on the right, of the political spec-
trum. But in the end the vast majority
supported this legislation in the com-
mittee and will do so on the Senate
floor.

| certainly ask them to support the
Grassley-Baucus amendment when it is
voted on as well.

| yield the floor.

The PRESIDING OFFICER. All time
has expired.

VOTE ON AMENDMENT NO. 1102

The PRESIDING OFFICER. The
question is on agreeing to the McCon-
nell amendment No. 1102.

Mr. HATCH. | ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. | announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.
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I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“yea’.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 252 Leg.]

YEAS—98

Akaka Dodd Lott
Alexander Dole Lugar
Allard Domenici McCain
Allen Dorgan McConnell
Baucus Durbin Mikulski
Bayh Edwards Miller
Bennett Ensign Murkowski
Biden Enzi Murray
Bingaman Feingold Nelson (FL)
Bond Feinstein Nelson (NE)
Boxer Fitzgerald Nickles
Breaux Frist Pryor
Brownback Graham (FL) Reed
Bunning Graham (SC) Reid
Burns Grassley Roberts
Byrd Gregg Rockefeller
Campbell Hagel
Cantwell Harkin Santorum
Carper Hatch Sarbanes
Chafee Hollings Schu_mer
Chambliss Hutchison Sessions
Clinton Inhofe Shelby
Cochran Inouye Smith
Coleman Jeffords Showe
Collins Johnson Specter
Conrad Kennedy Stabenow
Cornyn Kohl Stevens
Corzine Kyl Sununu
Craig Landrieu Talent
Crapo Lautenberg Thomas
Daschle Leahy Voinovich
Dayton Levin Warner
DeWine Lincoln Wyden

NOT VOTING—2
Kerry Lieberman

The amendment (No. 1102) was agreed
to.

Mr. HATCH. Mr. President, I move to
reconsider the vote.

Mr. REID. | move to lay that motion
on the table.

The motion to lay on the table was

agreed to.
AMENDMENT NO. 1102, AS MODIFIED
Mr. HATCH. Mr. President, | ask

unanimous consent that amendment

1102, which was just agreed to, be modi-

fied with the changes that are the

desk.

The PRESIDING OFFICER (Mr.
CRAPO). Without objection, it is so or-
dered.

The amendment (No. 1102), as modi-
fied, is as follows:

(Purpose: To protect seniors with cardio-
vascular disease, cancer, diabetes, or Alz-
heimer’s disease)

At the end of subtitle A of title I, add the
following:

SEC. . PROTECTING SENIORS WITH CARDIO-
VASCULAR DISEASE, CANCER, OR
ALZHEIMER’S DISEASE.

Any eligible beneficiary (as defined in sec-
tion 1860D(3) of the Social Security Act) who
is diagnosed with cardiovascular disease,
cancer, diabetes or Alzheimer’s disease shall
be protected from high prescription drug
costs in the following manner:

(1) SuBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BELOW 100 PERCENT OF THE FEDERAL
POVERTY LINE.—If the individual is a quali-
fied medicare beneficiary (as defined in sec-
tion 1860D-19(a)(4) of such Act), such indi-
vidual shall receive the full premium subsidy
and reduction of cost-sharing described in
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section 1860D-19(a)(1) of such Act, including
the payment of—

(A) no deductible;

(B) no monthly beneficiary premium for at
least one Medicare Prescription Drug plan
available in the area in which the individual
resides; and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D-
19(a)(1) of such Act.

(2) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BETWEEN 100 AND 135 PERCENT OF THE
FEDERAL POVERTY LINE.—If the individual is
a specified low income medicare beneficiary
(as defined in paragraph 1860D-19(4)(B) of
such Act) or a qualifying individual (as de-
fined in paragraph 1860D-19(4)(C) of such Act)
who is diagnosed with cardiovascular dis-
ease, cancer, or Alzheimer’s disease, such in-
dividual shall receive the full premium sub-
sidy and reduction of cost-sharing described
in section 1860D-19(a)(2) of such Act, includ-
ing payment of—

(A) no deductible;

(B) no monthly premium for any Medicare
Prescription Drug plan described paragraph
(1) or (2) of section 1860D-17(a) of such Act;
and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D-
19(a)(2) of such Act.

(3) SUBSIDY-ELIGIBLE INDIVIDUALS WITH IN-
COME BETWEEN 135 PERCENT AND 160 PERCENT
OF THE FEDERAL POVERTY LEVEL.—If the indi-
vidual is a subsidy-eligible individual (as de-
fined in section 1860D-19(a)(4)(D) of such Act)
who is diagnosed with cardiovascular dis-
ease, cancer, or Alzheimer’s disease, such in-
dividual shall receive sliding scale premium
subsidy and reduction of cost-sharing for
subsidy-eligible individuals, including pay-
ment of—

(A) for 2006, a deductible of only $50;

(B) only a percentage of the monthly pre-

mium (as described in section 1860D-
19(a)(3)(A)X(i)); and
(C) reduced cost-sharing described in

clauses (iii), (iv), and (v) of section 1860D-
19(a)(3)(A).

(4) ELIGIBLE BENEFICIARIES WITH INCOME
ABOVE 160 PERCENT OF THE FEDERAL POVERTY
LEVEL.—If an individual is an eligible bene-
ficiary (as defined in section 1860D(3) of such
Act), is not described in paragraphs (1)
through (3), and is diagnosed with cardio-
vascular disease, cancer, or Alzheimer’s dis-
ease, such individual shall have access to
qualified prescription drug coverage (as de-
scribed in section 1860D-6(a)(1) of such Act),
including payment of—

(A) for 2006, a deductible of $275;

(B) the limits on cost-sharing described
section 1860D-6(c)(2) of such Act up to, for
2006, an initial coverage limit of $4,500; and

(C) for 2006, an annual out-of-pocket limit
of $3,700 with 10 percent cost-sharing after
that limit is reached.

Mr. HATCH. Mr. President, | ask
unanimous consent that the next three
votes be 10 minutes in length each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1108

Under the previous order, there will 2
minutes equally divided on the Durbin
amendment No. 1108.

Mr. DURBIN. Mr. President, with all
due respect to my colleagues, the
amendment we just agreed to did noth-
ing. It did not add one penny or one
new benefit to any senior suffering
from Alzheimer’s. This amendment |
offer, along with Senator HARKIN, will
put $12 billion into providing prescrip-
tion drug coverage for the seniors we
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represent who suffer from heart dis-
ease, cancer, Alzheimer’s, diabetes and
its complications. Take your pick—a $6
billion tax subsidy for HMO and private
insurance companies or $12 billion for
your seniors struggling to pay impos-
sible prescription drug bills who will be
cut off under this bill. It is an easy
choice for me. If you take it home to
your State, you will find it is an easy
choice, too.

I hope you will vote for this amend-
ment.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, | rise in
opposition. | want to stress my opposi-
tion is not because | do not understand
or am not sympathetic to the difficult
situation beneficiaries who are af-
flicted with cardiovascular disease,
cancer, or Alzheimer’s disease experi-
ence.

But | also recognize there are mil-
lions and millions of other seniors who
suffer from diseases just as debilitating
and life-threatening as the ones my
colleague has identified here. Under
this proposal they would be treated as
second-class citizens because they do
not suffer from the right disease.

The most basic, and really the most
important, tenet of the Medicare pro-
gram is to provide a universal benefit
to all seniors. We have done that under
S. 1.

We crafted a prescription drug ben-
efit that helps every senior and also
targets the most help to those who are
less able to afford the appropriate care.

While | am sympathetic to my col-
leagues’ desire to enhance the benefit,
I can’t support a proposal that pits one
group of seniors against the other
based solely on this disease.

I urge my colleagues to vote against
this amendment so we can remain
faithful to the most basic tenet of the
Medicare program, a universal benefit,
and to ensure that the Senate does not
discriminate against seniors based on
their disease.

I move to table the amendment, and
I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. | announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“nay.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 57,
nays 41, as follows:
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[Rollcall Vote No. 253 Leg.]

YEAS—57
Alexander DeWine McCain
Allard Dole McConnell
Allen Domenici Miller
Baucus Ensign Murkowski
Bennett Enzi Nelson (NE)
Bond Fitzgerald Nickles
Breaux Frist Roberts
Brownback Graham (SC) Santorum
Bunning Grassley Sessions
Burns Gregg Shelby
Campbell Hagel Smith
Chafee Hatch Snowe
Chambliss Hutchison Specter
Cochran Inhofe Stevens
Coleman Jeffords Sununu
Collins Kennedy Talent
Cornyn Kyl Thomas
Craig Lott Voinovich
Crapo Lugar Warner
NAYS—41

Akaka Dorgan Levin
Bayh Durbin Lincoln
Biden Edwards Mikulski
Bingaman Feingold Murray
Boxer Feinstein Nelson (FL)
Byrd Graham (FL) Pryor
Cantwell Harlfm Reed
Ca_rper Hollings Reid
Clinton Inouye Rockefeller
Conrad Johnson

h Sarbanes
Corzine Kohl
Daschle Landrieu Schumer
Dayton Lautenberg Stabenow
Dodd Leahy Wyden

NOT VOTING—2

Kerry Lieberman

The motion was agreed to.

Mr. REID. Mr. President, | move to
reconsider the vote and to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 1103 TO AMENDMENT NO. 1092

The PRESIDING OFFICER. Under
the previous order, there are 2 minutes
equally divided on the Dorgan second-
degree amendment.

Who yields time?

Mr. DORGAN. Mr. President, the im-
portance of this amendment is answer-
ing the question, what to do with $12
billion. | propose we use that $12 billion
to reduce the premium that senior citi-
zens will be required to pay for this
prescription drug benefit, roughly $7 a
month, from $35 to $28.

The rebuttal to my amendment has
been: This really doesn’t mean very
much. Only in this Chamber would $12
billion not mean very much. Frankly,
this means a great deal to senior citi-
zens. The underlying amendment rep-
resents the worst of all worlds. It says,
let’s give $6 billion to insurance compa-
nies. And | guarantee, you dye that
money purple, you will have purple
pockets in the insurance industry.
That is where it is going. Let’s have $6
billion go to the insurance industry to
conduct an experiment that we already
know has failed.

I don’t understand why that is the
way we want to use billions of dollars.
Why not use it to help senior citizens
close the coverage gap or, as | suggest,
to reduce monthly premiums which
start at $35 a month in this bill and
then ratchet up and up and up as pre-
scription drug prices increase. Pass my
amendment and help senior citizens re-
duce these premiums.
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The PRESIDING OFFICER. The Sen-
ator from lowa.

Mr. GRASSLEY. Yes, $12 billion is a
lot of money; $6 billion of that $12 bil-
lion he wants to take away from this
provision, this bipartisan provision,
that would be used for things he stands
for. He has been talking about chronic
disease management. He has been talk-
ing about managing to a better extent
people with chronic diseases. We have
put $6 billion into demonstration
projects like that to save the tax-
payers’ money. Why? Because 5 percent
of the seniors cause 50 percent of the
costs to Medicare. That is why those
demonstration projects are very impor-
tant. That is why | hope you will vote
against this amendment.

Mr. SANTORUM. Mr.
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
amendment. The clerk will call the
roll.

The legislative clerk called the roll.

Mr. REID. | announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 39,
nays 59, as follows:

[Rollcall Vote No. 254 Leg.]

President, |

YEAS—39
Akaka Dorgan Levin
Bayh Durbin Lincoln
Biden Edwards Mikulski
Bingaman Feingold Murray
Boxer Feinstein Nelson (FL)
Byrd Graham (FL) Pryor
Cantwell Harkin Reed
Clinton Hollings Reid
Conrad Inouye Rockefeller
Corzine Johnson Sarbanes
Daschle Kohl Schumer
Dayton Lautenberg Stabenow
Dodd Leahy Wyden

NAYS—59
Alexander DeWine McCain
Allard Dole McConnell
Allen Domenici Miller
Baucus Ensign Murkowski
Bennett Epzi Nelson (NE)
Bond Fitzgerald Nickles
Breaux Frist Roberts
Brow_nback Graham (SC) Santorum
Bunning Grassley Sessions
Burns Gregg Shelby
Campbell Hagel Smith
Carper Hatch mit
Chafee Hutchison Snowe
Chambliss Inhofe Specter
Cochran Jeffords Stevens
Coleman Kennedy Sununu
Collins Kyl Talent
Cornyn Landrieu Thomas
Craig Lott Voinovich
Crapo Lugar Warner

NOT VOTING—2

Kerry Lieberman

The amendment (No. 1103) was re-
jected.
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AMENDMENT NO. 1092

The PRESIDING OFFICER. Under
the previous order, there are now 2
minutes equally divided on the Grass-
ley amendment.

The Senator from Montana.

Mr. BAUCUS. Mr. President, | say to
my colleagues, this is the key amend-
ment that will provide for the passage
of this legislation and, therefore, pre-
scription drug benefits for seniors. It is
the key amendment.

Why do | say key amendment? Very
simply because we have $12 billion, and
we have to find a way, in an even-
handed, balanced way, to spend that
$12 billion. We have to marry two com-
peting philosophies: private competi-
tion and Medicare.

We have, therefore, designed the so-
lution that the $12 billion will be even-
ly divided to keep the balance so that
we can get this legislation passed and,
more importantly, so seniors get a pre-
scription drug benefit as quickly as
possible.

If this amendment is not adopted, we
are going to be in the soup. There are
going to be Senators from one side of
the aisle who are going to want to
spend all of it their way; there are
going to be Senators on the other side
of the aisle who want it all spent their
way; and we are going to be nowhere.
We are going to be back where we have
been the last 4 years, talking about
prescription drugs benefits but not
doing something about it, not pro-
viding the benefits to our seniors.

This is a key amendment. This is the
amendment which will allow benefits
to go to seniors.

The PRESIDING OFFICER (Mr.
SMITH). The Senator’s time has ex-
pired.

The Senator from Pennsylvania.

Mr. SANTORUM. Mr. President, to
pick up on what Senator BAuUcuUs said,
let me tell you what this does. There
will be $6 billion spent on our side of
the aisle to do the things about which
we are concerned. What? Allow the
competitive model to work, allow the
new blueprint for Medicare to be suc-
cessful, starting in 2009, because that is
when the money is available, but what
JON KyYL and so many others on this
side of the aisle have been concerned
about is in this amendment. If my col-
leagues want to give competition a
chance, this is the amendment they
vote for.

On that side of the aisle, what is $6
billion? For chronic care and disease
management. Senator KENNEDY has
worked on this tirelessly. Five percent
of Medicare recipients consume 50 per-
cent of the Medicare benefits. What we
need in the fee-for-service plan is pro-
grams for disease management and
chronic illness management. As the
Senator from Massachusetts said to me
just a few minutes ago, nowhere else
will we be able to find $6 billion to do
this very important, cost-saving, qual-
ity improvement to the basic Medicare
system. It is what both sides want.

We have come together and we hope
we will get strong support for this
amendment.
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Several
Chair.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DORGAN. Mr. President, par-
liamentary inquiry. Who is recognized
to speak in opposition to the amend-
ment?

The PRESIDING OFFICER. The ma-
jority leader was recognized.

Mr. FRIST. Mr. President, very brief-
ly, this amendment is the culmination
of several days of debate where both
Democrats and Republicans have come
together, again bringing different
issues to the table, but together it is a
positive, strong amendment for the
American people and for seniors.

On the one hand, it invests $6 billion,
that is not in the underlying bill, in
preventive medicine, which almost
does not exist in traditional Medicare,
and in chronic disease management.
All of us know 5 percent of the bene-
ficiaries are responsible for 50 percent
of the cost and we know we need to
manage those people better. So we
have $6 billion for preventive medicine
and chronic disease management.

In addition, there is $6 billion to sup-
port the concept of private enterprise,
competition, the private entities,
which we believe is not the only salva-
tion but critical if we are going to ad-
dress the long-term, 75-year unfunded
liabilities that are incurred when we
add a new prescription drug benefit.

For that reason, | urge our col-
leagues on both sides of the aisle to
recognize that we worked together,
Democrats and Republicans, to come to
this carefully negotiated agreement
that will be to the benefit of seniors
and individuals with disabilities.

Several Senators addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, par-
liamentary inquiry. My understanding
was prior to a vote there was to be
time divided between opponents and
supporters. We have just heard from
three supporters.

The PRESIDING OFFICER. The
agreement was the time was to be
evenly divided.

Mr. DORGAN. Evenly divided be-
tween whom?

Senators addressed the

the

The PRESIDING OFFICER. The
managers.
Mr. BAUCUS. Mr. President, | ask

unanimous consent that the Senator
from North Dakota be given 2 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from North Dakota.

Mr. DORGAN. Mr. President, there
does need to be opposition, it seems to
me, for those of us who believe this is
not the right way to use $12 billion.
The $12 billion was made available.
Twelve billion is what we discovered.
The CBO estimate was below the $400
billion available for this program. So
the question was: How shall the $12 bil-
lion be used?

We have spent all of our lives in this
Chamber making choices. Too often we
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make the wrong choices in cir-
cumstances such as this. We come back
with a plan that says let’s use the $12
billion for two purposes, and both of
them are for experiments. In both
cases, we know the answer to the ex-
periments. One, $6 billion to the insur-
ance companies so we can incentivize—
subsidize—the insurance companies to
see if they can provide the prescription
drug benefit at equivalent or less cost
than Medicare does. We know the an-
swer to that. That experiment has been
done.

Ask senior citizens all across this
country what would you rather have,
better benefits or lower costs or would
you like to have $12 billion in dem-
onstration projects? That is the choice.
The choice has been presented to us at
this point in this amendment to say
let’s bifurcate this into two $6 billion
pots, both of which will be demonstra-
tion projects, the answer to which we
know in both cases. First, the cir-
cumstance with subsidizing the insur-
ance companies, we know the answer
to that. They are going to provide this
benefit at higher costs. We know that.
Second, does wellness and chronic care
help? Yes, we know that. Why do we
not take the $12 billion and use it to
provide better benefits or lower costs
for senior citizens? After all, that is
why we started this process, to provide
a prescription drug benefit that works
for senior citizens.

We come to the end of this process,
and we have a group of people who go
into a closed room and come out with
a deal that says we have decided how
the $12 billion should be used.

Ask senior citizens how they would
like it used and | guarantee there is
only one answer from every corner of
this country: Use it to provide us bene-
fits that were promised, deliver that
which was promised to us.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. SANTORUM. | ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to
amendment No. 1092, as modified.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. MCCONNELL. | announce that
the Senator from Ohio (Mr. VOINOVICH)
is necessarily absent.

Mr. REID. | announce that the Sen-
ator from Massachusetts (Mr. KERRY)
and the Senator from Connecticut (Mr.
LIEBERMAN) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“nay’’.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 71,
nays 26, as follows:
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[Rollcall Vote No. 255 Leg.]

YEAS—T71
Alexander Crapo Lugar
Allard DeWine McCain
Allen Dole McConnell
Baucus Domenici Miller
Bayh Ensign Murkowski
Bennett Enzi Nelson (NE)
Biden Feinstein Nickles
Bingaman Fitzgerald Pryor
Bond Frist Reid
Breaux Graham (SC) Roberts
Brownback Grassley Santorum
Bunning Gregg Schumer
Burns Hagel "
Campbell Hatch Sessions
Carper Hutchison Shelby
Chafee Inhofe Smith
Chambliss Inouye Snowe
Cochran Jeffords Specter
Coleman Kennedy Stevens
Collins Kyl Sununu
Conrad Landrieu Talent
Cornyn Lautenberg Thomas
Corzine Lincoln Warner
Craig Lott Wyden

NAYS—26
Akaka Durbin Levin
Boxer Edwards Mikulski
Byrd Feingold Murray
Cantwell Graham (FL) Nelson (FL)
Clinton Harkin Reed
Daschle Hollings Rockefeller
Dayton Johnson Sarbanes
Dodd Kohl
Dorgan Leahy Stabenow

NOT VOTING—3

Kerry Lieberman Voinovich

The amendment (No. 1092) was agreed
to.

Mr. REID. Mr. President, I move to
reconsider the vote.

Mr. ENSIGN. I move to lay that mo-
tion on the table.

The motion to lay on the table was

agreed to.

Mr. REID. | suggest the absence of a
quorum.

The PRESIDING OFFICER. The

clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BAUCUS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senate
will be in order.

The Senator from Montana.

Mr. BAUCUS. Mr. President, on be-
half of myself and the chairman of the
committee, Senator GRASSLEY, | ask
unanimous consent that at 5 p.m.
today the Senate proceed to a vote in
relation to the Sessions amendment,
No. 1011, to be followed by a vote in re-
lation to the Rockefeller amendment
numbered 975, as modified; to be fol-
lowed by a vote in relation to the
Bingaman amendment numbered 1066;
provided further that there be no
amendment in order to the amend-
ments prior to the votes, and there be
2 minutes equally divided for debate.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. REID. Mr. President, | ask unan-
imous consent that the time between
now and 5 o’clock be equally divided.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Who yields time?

Mr. REID. Mr. President, | suggest
the absence of a quorum, and | ask
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unanimous consent that the time be
equally divided.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BAUCUS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAUCUS. Mr. President, | yield 5
minutes to the Senator from West Vir-
ginia.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. ROCKEFELLER. Mr. President, |
thank the distinguished ranking mem-
ber of the Finance Committee.

AMENDMENT NO. 975, AS MODIFIED

Mr. President, in accordance with the
agreement just entered into, | send a
modification of my amendment to the
desk and ask for its immediate consid-
eration.

The PRESIDING OFFICER.
amendment is so modified.

The amendment (No. 975), as modi-
fied, is as follows:

On page 10, lines 12 and 13, strike ‘‘(other
than a dual eligible individual, as defined in
section 1860D-19(a)(4)(E))’’.

On page 21, strike lines 22 through 25, and
insert “‘title XIX through a waiver under 1115
where covered outpatient drugs are the sole
medical assistance benefit.

On page 107, line 3, strike ‘“30 percent’’ and
insert ‘‘27.5 percent’’.

On page 116, line 10, insert “‘and’’ after the
semi-colon.

On page 116, line 12, strike ‘‘; and’” and in-
sert a period.

On page 116, strike lines 13 through 17.

On page 116, line 24, insert “‘and’’ after the
semi-colon.

On page 117, line 2, strike *‘; and” and in-
sert a period.

On page 117, strike lines 3 through 7.

On page 117, line 13, insert ‘““and’’ after the
semicolon.

On page 117, line 17, strike “‘; and’’ and in-
sert a period.

On page 117, strike lines 18 through 23.

On page 118, line 6, insert ‘‘and’ after the
semicolon.

On page 118, in line 13, insert “‘or’’ after the
semi-colon.

On page 118, line 14, strike *“; or’” and insert
a period.

On page 118, strike line 15.

Beginning on page 118, strike line 16 and
all that follows through page 119, line 9.

On page 119, line 10, strike ““(F)”” and insert
“(E)”.

On page 119, line 15, strike *“(G)”” and insert
“(F).

On page 119, line 19, strike */(C), (D), or
(E)”” and insert ““(C), or (D).

On page 120, line 3, strike ‘““(H)”” and insert
“(G)”.

On page 120, lines 5 and 6, strike ““‘who is a
dual eligible individual or an individual’’.

Beginning on page 121, line 24, strike ‘‘dual
eligible’” and all that follows through “‘and”
on page 122, line 1.

On page 146, line 6, insert before the period
‘“‘and to the design, development, acquisition
or installation of improved data systems
necessary to track prescription drug spend-
ing for purposes of implementing section
1935(c)”".

Beginning on page 146, strike line 23 and
all that follows through page 149, line 21, and
insert the following:

The
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‘“(c) FEDERAL ASSUMPTION OF MEDICAID
PRESCRIPTION DRUG COSTS FOR DUALLY ELIGI-
BLE BENEFICIARIES.—

“(1) IN GENERAL.—For purpose of section
1903(a)(1) for a State for a calendar quarter
in a year (beginning with 2006) the amount
computed under this subsection is equal to
the product of the following:

““(A) STANDARD PRESCRIPTION DRUG COV-
ERAGE UNDER MEDICARE.—With respect to in-
dividuals who are residents of the State, who
are entitled to, or enrolled for, benefits
under part A of title XVIII, or are enrolled
under part B of title XVIII and are receiving
medical assistance under subparagraph
(A)(i), (A)(ii), or (C) of section 1902(a)(10) (or
as the result of the application of section
1902(f)) that includes covered outpatient
drugs (as defined for purposes of section 1927)
under the State plan under this title (includ-
ing such a plan operated under a waiver
under section 1115)—

(i) the total amounts attributable to such
individuals in the quarter under section
1860D-19 (relating to premium and cost-shar-
ing subsidies for low-income medicare bene-
ficiaries); and

“(if) the actuarial value of standard pre-
scription drug coverage (as determined under
section 1860D-6(f)) provided to such individ-
uals in the quarter.

‘“(B) STATE MATCHING RATE.—A proportion
computed by subtracting from 100 percent
the Federal medical assistance percentage
(as defined in section 1905(b)) applicable to
the State and the quarter.

“(C) PHASE-OUT PROPORTION.—Subject to
subparagraph (D), the phase-out proportion
for a quarter in—

‘(i) 2006 is 100 percent;

‘(i) 2007 is 95 percent;

““(iii) 2008 or 2009, is 90 percent;

““(iv) 2010 is 86 percent; or

““(v) 2011, 2012, or 2013 is 80 percent.

‘“(d) MEDICAID AS SECONDARY PAYOR.—In
the case of an individual who is entitled to a
Medicare Prescription Drug plan under part
D or drug coverage under a MedicareAdvan-
tage plan, and medical assistance including
covered outpatient drugs under this title,
medical assistance shall continue to be pro-
vided under this title for covered outpatient
drugs to the extent payment is not made
under the Medicare Prescription Drug plan
or a MedicareAdvantage plan.”

Beginning on page 152, strike line 3 and all
that follows through page 153, line 15, and in-
sert the following:

““(f) DEFINITION.—For purposes of this sec-
tion, the term ‘subsidy-eligible individual’
has the meaning given that term in subpara-
graph (D) of section 1860D-19(a)(4).”".

(C) CONFORMING AMENDMENTS.—

(1) Section 1903(a)(1) (42 U.S.C. 139%a(a)(1))
is amended by inserting before the semicolon
the following: “‘, reduced by the amount
computed under section 1935(c)(1) for the
State and the quarter”.

(2) Section 1108(f) (42 U.S.C. 1308(f)) is
amended by inserting ‘“‘and section
1935(e)(1)(B)” after ‘‘Subject to subsection
(9)”.
Beginning on page 157, strike line 21 and
all that follows through page 158, line 4.

On page 173, beginning on line 15, strike
“that is not” and all that follows through
“includes’” on line 18 on that page, and insert
“that includes but is limited solely to”.

On page 190, in line 18, strike “‘and”’.

On page 190, between lines 18 and 19, insert
the following:

‘“(B) is not a dual eligible beneficiary as
defined under section 1807(i)(1)(B); and”’.

On page 190, line 19, strike ““(B)’’ and insert
“C)".

On page 529, between lines 8 and 9, insert
the following:
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SEC. 455. MEDICARE SECONDARY PAYOR (MSP)
PROVISIONS.

(a) TECHNICAL AMENDMENT CONCERNING
SECRETARY’S AUTHORITY TO MAKE CONDI-
TIONAL PAYMENT WHEN CERTAIN PRIMARY
PLANS Do NOT PAY PROMPTLY.—

(1) IN GENERAL.—Section 1862(b)(2)
U.S.C. 1395y(b)(2)) is amended—

(A) in subparagraph (A)(ii), by striking
“promptly (as determined in accordance
with regulations)’’;

(B) in subparagraph (B)—

(i) by redesignating clauses (i) through (iii)
as clauses (ii) through (iv), respectively; and

(i1) by inserting before clause (ii), as so re-
designated, the following new clause:

“(i) AUTHORITY TO MAKE CONDITIONAL PAY-
MENT.—The Secretary may make payment
under this title with respect to an item or
service if a primary plan described in sub-
paragraph (A)(ii) has not made or cannot
reasonably be expected to make payment
with respect to such item or service prompt-
ly (as determined in accordance with regula-
tions). Any such payment by the Secretary
shall be conditioned on reimbursement to
the appropriate Trust Fund in accordance
with the succeeding provisions of this sub-
section.””.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall be effective as if
included in the enactment of title Ill of the
Medicare and Medicaid Budget Reconcili-
ation Amendments of 1984 (Public Law 98-
369).

(t))) CLARIFYING AMENDMENTS TO CONDI-

(42

TIONAL PAYMENT PROVISIONS.—Section
1862(b)(2) (42 U.S.C. 1395y(b)(2)) is further
amended—

(1) in subparagraph (A), in the matter fol-
lowing clause (ii), by inserting the following
sentence at the end: ““An entity that engages
in a business, trade, or profession shall be
deemed to have a self-insured plan if it car-
ries its own risk (whether by a failure to ob-
tain insurance, or otherwise) in whole or in
part.”’;

(2) in subparagraph (B)(ii), as redesignated
by subsection (a)(2)(B)—

(A) by striking the first sentence and in-
serting the following: ““A primary plan, and
an entity that receives payment from a pri-
mary plan, shall reimburse the appropriate
Trust Fund for any payment made by the
Secretary under this title with respect to an
item or service if it is demonstrated that
such primary plan has or had a responsi-
bility to make payment with respect to such
item or service. A primary plan’s responsi-
bility for such payment may be dem-
onstrated by a judgment, a payment condi-
tioned upon the recipient’s compromise,
waiver, or release (whether or not there is a
determination or admission of liability) of
payment for items or services included in a
claim against the primary plan or the pri-
mary plan’s insured, or by other means.”;
and

(B) in the final sentence, by striking ‘“‘on
the date such notice or other information is
received’”’ and inserting ‘‘on the date notice
of, or information related to, a primary
plan’s responsibility for such payment or
other information is received’’; and

(3) in subparagraph (B)(iii), as redesignated
by subsection (a)(2)(B), by striking the first
sentence and inserting the following: “In
order to recover payment made under this
title for an item or service, the United
States may bring an action against any or
all entities that are or were required or re-
sponsible (directly, as an insurer or self-in-
surer, as a third-party administrator, as an
employer that sponsors or contributes to a
group health plan, or large group health
plan, or otherwise) to make payment with
respect to the same item or service (or any
portion thereof) under a primary plan. The
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United States may, in accordance with para-
graph (3)(A) collect double damages against
any such entity. In addition, the United
States may recover under this clause from
any entity that has received payment from a
primary plan or from the proceeds of a pri-
mary plan’s payment to any entity.”.

(c) CLERICAL AMENDMENTS.—Section 1862(b)
(42 U.S.C. 1395y(b)) is amended—

(1) in paragraph (1)(A), by moving the in-
dentation of clauses (ii) through (v) 2 ems to
the left; and

(2) in paragraph (3)(A), by striking ‘“‘such”
before ‘““paragraphs’.

Mr. ROCKEFELLER. Mr. President,
this amendment ensures that the Medi-
care prescription drug benefit we are
debating is, in fact, truly universal. It
is a principle we have all espoused over

the years.
The underlying bill, which we are de-
bating, precludes Medicare bene-

ficiaries who are eligible for Medicaid
from enrolling in the Medicare drug
benefit. That would be the first time
ever that Medicare beneficiaries would
be, in fact, precluded from being Medi-
care beneficiaries.

The group, which is referred to as
dual eligibles, consists of those who are
the poorest seniors. They are those
who have incomes below 74 percent of
poverty. If my colleagues are inter-
ested, that income level is $6,645. That
is their total gross income. The major-
ity of them are single. The majority of
them are women who are in poor
health and more likely to be over the
age of 85.

Precluding these people is wrong, and
my amendment would fix it. | am
happy to say the amendment is budget
neutral. 1 will explain that in a minute.

Prescription drugs are optional as a
benefit under Medicaid. We all know
that. States can limit the number of
prescriptions they make available.
Some allow two or three prescriptions
per year. They can cap the benefits.
They can charge any copayments they
want. They can end it altogether.

So you have States, predictably, al-
ready in a situation with very different
Medicaid levels. Because of our finan-
cial situation nationally, and in our
States, Medicaid is always going to be
the very first benefit which will be cut.
It has already happened, and will hap-
pen substantially more over the com-
ing years.

I remind, again, my colleagues these
are the poorest of the poor, the oldest
of the old, and the sickest of the sick
we are talking about.

| strongly urge my colleagues to pro-
vide all of the seniors in their States
with the benefit of a real Medicare
drug benefit by supporting this amend-
ment.

If a State gets to the position where
it is simply unable to continue with
prescription drugs under the Medicaid
program, and they virtually eliminate
it, that poor person, below 74 percent of
poverty—which is just a little bit over
$6,000 a year—has nowhere else to go.
Always—including presently—that per-
son can return to Medicare. This un-
derlying bill would preclude that from
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happening. My amendment would fix
that in a budget-neutral fashion.

I hope my colleagues will support
this amendment which | consider one
of the most moral and humane of
amendments that has come before this
body on this issue.

I thank the Presiding Officer.

Mr. GRASSLEY. Mr. President, | rise
in opposition to this amendment. In S.
1, beneficiaries who are enrolled in
both Medicaid and Medicare will con-
tinue to receive the generous drug cov-
erage that they currently know
through the Medicaid program.

Some of my colleagues have argued
that by having dual eligibles remain in
the Medicaid program, Congress is
treating these vulnerable seniors as
second-class citizens and subjecting
them to a lower quality benefit.

This is not the case. In fact, this let-
ter from the Long Term Care Phar-
macy Alliance applauds S. 1 for keep-
ing the duals in Medicaid.

Specifically, the letter states, ‘““This
approach will preserve the time-tested
safeguards designed to prevent medica-
tion errors and ensure quality care for
the majority of these beneficiaries in
the institutional setting.”

The policy decision to cover the drug
cost for dual eligibles in Medicaid was
not made in vacuum. These vulnerable
citizens deserve the best benefit avail-
able, which is the benefit provided
through Medicaid. | also remind my
colleagues that the intent of this legis-
lation is to expand prescription drug
coverage to our senior citizens who do
not have access to prescription drugs
or who are faced with paying a large
share of their income for their drug
coverage.

This does not describe the current
coverage experienced by those who are
dually eligible.

These seniors currently have a drug
benefit through the Medicaid program.
In fact, many advocates and bene-
ficiaries describe and know this benefit
to be very generous.

Medicaid was created to assist indi-
viduals who do not have the means to
pay for their share of health care costs.
That is a responsibility shared between
the Federal Government and the
States. Medicaid pays for many bene-
fits that Medicare does not.

We all know that the purpose of S. 1
is to provide prescription drugs to sen-
iors that do not currently have access
to drugs or are paying extremely high
drug costs.

However, recognizing the costs asso-
ciated with covering the cost of pro-
viding prescription drug coverage to
the dual eligible population, S. 1 does
provide nearly 18 billion in new Federal
dollars to compensate States for some
of these costs.

This is because S. 1 provides min-
imum standards that ensure that every
aspect of the benefit provided through
Medicaid is the same high quality that
is provided through part D of the Medi-
care program.

I remind my colleagues that adoption
of this amendment will not expand cov-
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erage at all; it will simply shift the
cost to the Federal Government and in
time to the other Medicare bene-
ficiaries.

In closing, I remind my colleagues
that S. 1 helps to deliver care that is
consistent with current law and is fa-
miliar to vulnerable beneficiaries.

I urge my colleagues to defeat this
amendment.

I ask unanimous consent to print the
letter to which 1 referred in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

LONG TERM CARE PHARMACY ALLIANCE,
Washington, DC, June 24, 2003.
Hon. CHARLES E. GRASSLEY,
Chairman, Committee on Finance, U.S. Senate,
Dirksen Building, Washington, DC.

DEAR CHAIRMAN GRASSLEY: On behalf of the
Long Term Care Pharmacy Alliance, | appre-
ciate this opportunity to express our support
for provisions of Medicare legislation you
have advanced to protect the nation’s frail
elderly beneficiaries residing in nursing fa-
cilities. In particular, we are pleased that
your legislation would allow dual eligible
beneficiaries to retain their prescription
drug coverage under Medicaid.

While most Medicare beneficiaries are able
to walk into pharmacies to pick up their pre-
scriptions or to receive vials of pills through
the mail, a sizable percentage of bene-
ficiaries cannot do so and need special serv-
ices that retail and mail order pharmacies do
not provide. Nursing home residents have
specific diseases and multiple co-morbidities
that require specialized pharmacy care.

To meet these needs, long-term phar-
macies provide specialized packaging, 24-
hour delivery, infusion therapy services,
geriatric-specific formularies, clinical con-
sultation and other services that are indis-
pensable in the long-term care environment.
Without such treatment, we cannot expect
positive therapeutic outcomes for these pa-
tients. Failure to take into consideration the
special pharmacy needs of the frail and insti-
tutionalized elderly will lead to a marked in-
crease in medication errors and other ad-
verse events.

In recognition of these concerns, your pro-
posed legislation would retain the current
system of Medicaid coverage to provide spe-
cialized pharmacy services to dual-eligible
beneficiaries residing in nursing facilities.
This approach will preserve the time-tested
safeguards designed to prevent medication
errors and ensure quality care for the major-
ity of these beneficiaries in the institutional
setting. Medicaid today provides generous
benefits to dual eligible beneficiaries and has
experience in addressing the special needs of
nursing home patients. The proposed new
Medicare Part D benefit does not con-
template the impact on nursing home resi-
dents which must be considered to protect
these patients.

We are encouraged that Section 104 of the
Senate bill requires the Secretary to provide
recommendations to cover dual eligible
beneficiaries by the new Medicare Part D
benefit before statutorily mandating such
action. Nevertheless, we strongly rec-
ommend additional language to address the
special pharmacy needs of beneficiaries re-
siding in nursing facilities who are not du-
ally-eligible for Medicare and Medicaid.
Such language would require the Secretary
of Health and Human Services to review the
current standards of practice for pharmacy
services provided to patients in nursing fa-
cilities and to report to the Congress its
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findings prior to implementation of the new
prescription drug benefit. This report would
include a detailed description of the Depart-
ment’s plans to implement the provisions of
this Act in a manner consistent with appli-
cable state and federal laws designed to pro-
tect the safety and quality of care of nursing
facility patients. Such provisions were in-
cluded in legislation approved by the House
Ways and Means and Energy and Commerce
Committees, and we would respectfully re-
quest that you adopt similar language.

We appreciate your leadership in carefully
considering the multitude of complex issues
related to the creation of a new Medicare
prescription drug benefit. We are grateful for
the chance to work constructively with you
to protect patient safety and to ensure the
continued provision of quality pharmacy
services to the most vulnerable seniors.

If you have any questions or would like ad-
ditional information, please feel free to con-
tact me. Again, thank you for your efforts to
ensure patient safety and promote quality
care for Medicare beneficiaries residing in
nursing facilities.

Sincerely,
PAUL BALDWIN,
Executive Director.
Mr. KENNEDY. One of the great

strengths of Medicare is that it is for
everyone. Rich and poor alike con-
tribute to the system. Rich and poor
alike benefit from it.

At bottom, Medicare is a commit-
ment to every senior citizen and every
disabled American that we will not
have two-class medicine in America.
When a senior citizen enters a hospital,
Medicare pays the same amount for
their care whether they are a pauper or
a millionaire. When a senior citizen
goes to a doctor, she has the peace of
mind of knowing that Medicare has the
same obligation to pay for her treat-
ment no matter what her financial cir-
cumstances—and the doctor has no fi-
nancial interest in rationing her care
according to the contents of her bank
account.

Through the Medicaid Program, we
do try to provide extra help for those
who are poor. But the fact that Med-
icaid provides extra assistance for the
poor does not reduce Medicare’s obliga-
tion to provide equal treatment for all.
Medicare always has primary payment
responsibilities for the service it cov-
ers. Medicaid is always supplementary.

Medicaid provides critical help to the
poor and elderly, but it does not pro-
vide the same reliable guarantees of
equal treatment that Medicare does.
Under Medicaid, States have limited
the number of days of hospital care
they would provide or the number of
doctor visits they will support. States
have placed arbitrary limits on the
number of prescriptions.

This legislation sets an undesirable
precedent for treatment of poor senior
citizens who are eligible for both Medi-
care and Medicaid. For every other
benefit, these senior citizens enroll in
Medicare, and Medicaid supplements
Medicare’s coverage. But for this ben-
efit, the bill says that the poor are ex-
cluded from Medicare. The only bene-
fits they get are from the Medicaid
Program. Medicare is for all senior
citizens who paid into the program dur-
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ing their working years—not just some
senior citizens. And it should stay that
way.

This amendment rights this wrong. It
says we will not take away the Medi-
care that the poor have earned by a
lifetime of hard work.

The PRESIDING OFFICER. Who
yields time?

Mr. BINGAMAN addressed the Chair.

The PRESIDING OFFICER. Who
yields time to the Senator from New
Mexico?

Mr. BINGAMAN. Mr. President, | re-
quest that the manager allot me 5 min-
utes.

Mr. BAUCUS. Mr. President, | yield 5
minutes to the Senator from New Mex-
ico.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. | thank the Senator
from Montana.

AMENDMENT NO. 1066

Mr. President, | would like to take
this opportunity to explain amendment
No. 1066, which is scheduled to be one
of the amendments considered in this
next block of amendments.

Mr. President, | am concerned that
the prescription drug coverage in-
cluded in S. 1 is not sufficient to fully
meet the needs of our seniors and that
those seniors who elect to participate
in Part D and get this prescription
drug benefit will be restricted from
purchasing supplemental coverage.

The Kaiser Family Foundation esti-
mates that in 2006—which is the year
this legislation really takes effect, this
benefit occurs—the average Medicare
beneficiary will spend $3,160 per year
on prescription drugs. Under the cur-
rent plan, those individuals will have
$1,700 that same year in out-of-pocket
expenses in addition to the $420 they
pay in Part D premiums. Therefore, the
average Medicare beneficiary who
elects Part D will have approximately
$2,100 per year in out-of-pocket ex-
penses. This translates, of course, into
$175 a month. That is a significant ex-
penditure for a lot of individuals and
couples on a fixed income.

It would seem reasonable to allow
these individuals who want to protect
themselves against unpredictable and
increasing prescription drug expenses
to purchase supplemental insurance
coverage that would allow additional
prescription drugs to be purchased.

Medigap was designed to fill the gaps
in Medicare. A sizable gap exists in the
prescription drug benefit we are offer-
ing in this bill. Yet the current bill
specifically prohibits seniors from fill-
ing that gap with a Medigap policy.

Section 103 of S. 1, which is the bill
we are considering, explicitly prohibits
people who elect Part D prescription
drug coverage from purchasing addi-
tional prescription drug coverage as
part of any Medigap plan.

Let me give you the quotation out of
the bill. It says:

No Medicare supplemental policy that pro-
vides coverage of expenses for prescription
drugs may be sold, issued, or renewed under
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this section to an individual who is enrolled
under Part D.

So you essentially have a choice: Am
I going to enroll in this new Part D and
get this benefit and therefore forego
any Medigap policy or am | going to
stay out?

We are telling seniors whose cost
burden, on average, will be $2,100 a
year, and 10 percent of whom are likely
to have out-of-pocket expenses of $4,000
or more per year, they will not be al-
lowed to seek additional prescription
drug relief.

The amendment | am offering would
give seniors the option of purchasing
more prescription coverage as part of a
comprehensive Medigap plan. The
amendment calls on the National Asso-
ciation of Insurance Commissioners to
devise two new Medigap plans that
would each offer prescription drug cov-
erage to beneficiaries who elect Part D.

There are currently 10 standard
Medigap plans. They are designated A
through J, and they offer insurance to
seniors. Of those, plans H, I, and J offer
prescription drug coverage in addition
to Part A and Part B wraparounds. Of
these, H and J are the most commonly
elected plans.

Under S. 1, the way it now stands,
seniors who elect Part D would no
longer qualify for H, I, or J. However, if
the amendment is adopted, the two
new policies designed by the National
Association of Insurance Commis-
sioners would be similar to the current
Medigap policies of H and J, but their
prescription drug coverage would be
tailored to wrap around the Part D
coverage. So seniors who are currently
H or J subscribers would have the op-
tion of electing Part D and still main-
taining a Medigap plan similar to what
they have now.

The amendment would give the Na-
tional Association of Insurance Com-
missioners 18 months to develop and
report back on these two new plans. In
my view, it would be a substantial im-
provement to the current bill.

As | said, my amendment will give
the National Association of Insurance
Commissioners 18 months to develop
and report back on two new plans. The
NAIC is the appropriate body to de-
velop these plans because they have a
system already in place for doing so
with appropriate representation from
all interested and affected parties. The
NAIC can best determine how the bene-
fits proposed in this amendment can be
designed in order to avoid over-utiliza-
tion and to coordinate with the exist-
ing medigap benefit packages. They
were the body employed to develop the
current Medigap plans A through J and
they are the body best equipped to de-
velop these two new plans.

This amendment is similar to lan-
guage already included in the House
version of the bill and thus already has
a great deal of support in the House of
Representatives.

This amendment also provides a pro-
vision to stabilize the Medigap market
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during this time of transition. The cur-
rent bill states that seniors who are en-
rolled in H, I, or J at the time when
they elect Part D will be displaced
from their current Medigap plans and
given open enrollment into any other
Medigap plan A-G offered in their
State. Our amendment will still guar-
antee them the option of enrolling in
substitute coverage without the risk of
discrimination based on age, health
status, utilization, etc. However, our
amendment will reduce the chaos of
this transition time by keeping the
majority of Medigap subscribers with
their current carriers.

Let me explain. Beneficiaries dis-
placed from H, I, or 3 will have the op-
tion of choosing any other Medigap
plan—A-G—that their carrier offers or
one of the two new plans. If their cur-
rent carrier does not choose to offer
one of the new plans then they will
have the option of switching carriers in
order to obtain a medigap policy that
includes prescription coverage. Thus,
the majority of seniors will be staying
with their current carriers and thus,
those carriers will be better able to
predict the affect of this shift and bet-
ter able to ease the transition for their
subscribers.

This is a simple amendment that
should elicit very little controversy.
People may raise concerns because it
will be difficult to construct a stand-
ardized wrap around benefit to com-
pliment Part D when Part D is not
standardized. But this is not a reason
to deny people access to supplemental
coverage. Rather, we are giving the
NAIC 18 months to put together such a

lan.

P Consumer groups such as the Con-
sumer Union and Medicare Advocacy
support our amendment because it pro-
vides much needed additional coverage
options for our Nation’s seniors. Like-
wise, insurance carriers like it because
it allows them to continue to provide a
service that they have been providing
up until this point and yet it does not
force them to offer these new plans if
they do not see them as viable. The
cost of the amendment should be neg-
ligible as it is not adding any addi-
tional Government expenditure nor ex-
pediting a beneficiary’s trip to the cat-
astrophic threshold. This amendment
simply gives seniors an opportunity to
continue to seek the insurance indus-
try an opportunity to meet the needs
of our seniors not met by Medicare
Part D.

Mr. President, 1 ask my colleagues to
review this amendment before they
vote. | think it is an excellent amend-
ment.

| ask them to join me in supporting
it.

The PRESIDING OFFICER. Who
yields time?

AMENDMENT NO. 1011

Mr. GRAHAM of Florida. Mr. Presi-
dent, | rise to speak on an issue that
will come before the Senate shortly.
That is an amendment to strike the
language from this legislation which is
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found in section 605, the legal immi-
grant child health provision. Let me
give the background on section 605.

What this legislation would do would
be to allow States on a State option
basis to elect to provide health care for
pregnant women for the period of their
pregnancy, plus 60 days thereafter, and
immigrant children. In both categories
we are talking about legal immigrants,
not people who have arrived outside
the system and undocumented. These
are individuals who have come to the
United States under all of the proce-
dures that allow for legal immigration,
with the most prominent category
being for family reunification.

The restoration of this has already
been considered by the Senate Finance
Committee, first in 2001, then in June
of 2002, and most recently in the con-
sideration of this legislation. This pro-
vision was sustained in the chairman’s
mark, as it had been placed by Senator
GRASSLEY and Senator Baucus, by a
vote of 13 to 8. There has been both
consideration and approval of this pro-
vision by the Finance Committee.

It has been alleged that the provision
of these services to legal immigrants
will encourage illegal immigration. We
are talking exclusively about pregnant
women and children who have entered
the United States on a legal basis.

Prior to 1996, there was no restriction
on health care benefits for legal immi-
grants. We are now carving out from
the current exclusion for health care
two categories, which are both humane
and very much in the public interest,
that pregnant women have adequate
access to health care and that children
grow up with adequate health care.

It has been alleged that there are a
number of benefits which have also
been made available to legal immi-
grants, including emergency medical
services, Head Start programs, foster
care, school lunches, and food stamps.
Those can be debated on their own
merits but they are no substitute for
providing to legal immigrants, chil-
dren, and pregnant women a place to
get appropriate health care.

It has also been stated that this
should be a responsibility of the spon-

sor.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. GRAHAM of Florida. May | have
30 seconds to close?

Mr. BAUCUS. Mr. President, | ask
unanimous consent that the Senator
have 30 additional seconds.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAHAM of Florida. The Immi-
gration and Naturalization Service
under the current law has limited the
kinds of public benefits that are rel-
evant to the so-called public charge
finding. INS officers place no weight on
the receipt of noncash public benefits
when determining whether an immi-
grant will be a public charge on soci-
ety. This provision, section 605, is con-
sistent with current national immigra-
tion policy. Therefore, | urge the defeat
of this amendment.
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The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. | believe our side has
2 minutes remaining. | ask unanimous
consent for 4 minutes and yield the
Senator from Alabama 2 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, in-
cluded in the Medicare prescription
drug reform bill in section 605 is a Med-
icaid reform of welfare benefits for
noncitizens, reversing a policy adopted
by this Senate in 1996 by a vote of 74 to
24. Section 605 is a very substantial
change in our current policy. It will
cost, according to CBO estimates, $500
million over just 3 years. It is not to be
taken lightly. Frankly, we haven’t had
debate on it.

I have offered an amendment that
would strike the existing language in
section 605, along with a sense of the
Senate that this matter go back to the
Finance Committee for hearings this
fall, the time when the Finance Com-
mittee plans to be addressing Medicaid
welfare reform. That is what this is.
This is Medicaid welfare reform, not
Medicare senior citizens reform.

This is clearly unconnected to the
purpose of the bill. It was slipped in as
some sort of compromise. We ought not
to allow that to happen, to erode a
very important part of the 1996 Welfare
Reform Act. The administration, which
is very favorable to matters that would
help immigrants in this country, op-
poses this change. They say it should
be done, if at all, as part of the welfare
reform of this fall.

That is why our sense of the Senate
calls on the Finance Committee to re-
evaluate it as part of their requirement
this fall on reform welfare. Millions of
people come to this country legally.
They come here with sponsors. Those
sponsors say they will pay for the med-
ical welfare needs of those people they
sponsor. That is by affidavit and it
should be honored, not undercut.

Mr. NICKLES. Mr. President, | wish
to compliment Senator SESSIONS for
his leadership. | urge my colleagues to
vote in favor of the Sessions amend-
ment to strike out this provision that
does not belong in a Medicare bill.

This is a Medicaid provision. This is
a welfare provision. We are going to re-
authorize welfare later this summer. It
should be considered at that time. This
is part of the reforms that were made
in 1996 when we passed the welfare re-
form act, one of the most successful
bills we ever passed. If we are going to
undermine that, do it with a little con-
sideration. The administration opposes
this because it doesn’t belong here, and
it is bad policy. This turns immigra-
tion policy on its head.

Let me read the current law on im-
migration policy. For a legal immi-
grant who comes into this country, it
is required that the sponsor of that im-
migrant sign an affidavit of support to
the U.S. Department of Justice which
states:

By signing this form, you, the sponsor,
agree to support the intending immigrant
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and any spouse or children immigrating with
him or her, and to reimburse any Govern-
ment agency or private entity that provides
these sponsored immigrants with Federal,
State, or local means-tested public benefits.

This provision in the underlying bill
would turn this law on its head and
would basically take hundreds of mil-
lions of dollars away from Medicare re-
cipients and give them to immigrants.
So this is changing immigration law
and Medicaid law. It needs to be dealt
with in the Medicaid bill and welfare
reform bill. It doesn’t belong in this
bill.

I urge my colleagues to vote in favor
of the Sessions amendment.

Mrs. CLINTON. I rise to urge my col-
leagues to defeat this amendment.

In proposing this amendment, Sen-
ator SESSIONS argues that the restora-
tion of health benefits to legal immi-
grants has not been fully reviewed or
discussed. he also argues that SCHIP
and Medicaid provisions are welfare re-
form measures and therefore not ger-
mane to the prescription drug bill. The
amendment also states that Congress
deliberately limited benefits available
to legal immigrants when it removed
these benefits in 1996.

I respectfully disagree with all of
these three assertions.

First of all, the Senate Finance Com-
mittee has already extensively re-
viewed this issue. In 2001, the Finance
Committee held a series of hearings on
health coverage for the uninsured, in-
cluding legal immigrants. During the
TANF reauthorization mark-up in
June 2002, there was a full debate on
the restoration of health benefits to
legal immigrants, and the Immigrant
Children’s Health Improvement Act
passed as an amendment by a vote of 12
to 9. This year, during Finance Com-
mittee mark-up of the prescription
drug bill, there was once again full de-
bate on the restoration of health bene-
fits to legal immigrants. Senator NiCK-
LES offered an amendment to strike the
immigrant children’s health provision
from the chairman’s mark and that
amendment failed by a vote of 8 to 13.

Second, | disagree with Senator SEs-
SIONS’ argument that Section 605 of the
bill is not germane to Medicare pre-
scription drug legislation. Every time
this sort of provision comes to a vote,
my colleagues on the other side of the
aisle question the vehicle. When the
immigrant child health provisions
came up in committee last year, as
part of the TANF reauthorization
mark-up, Senator HATCH remarked
that, “If we start playing with health
care policy, this bill isn’t going to go
through.” This year, Senator SESSIONS
is saying that TANF reauthorization is
the appropriate vehicle. I ask my col-
leagues on the other side of the aisle
then—which one is the appropriate ve-
hicle?

In fact, the restoration of health ben-
efits to legal immigrants is also a
major component of the effort to add a
prescription drug benefit under Medi-
care. Senators GRASSLEY and BAucuUs
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realized this when they included this
provision in the prescription drug
mark as part of a compromise agree-
ment that included both Senator KyL’s
undocumented aliens provision to re-
imburse hospitals for the cost of treat-
ing undocumented aliens and Senator
GRAHAM’s legal immigrants provision.

Finally, benefits to legal immigrants
were cut in 1996 as a cost-saving meas-
ure, not as a matter of welfare reform.
Section 605 of the underlying bill is
also consistent with other policies ap-
proved by President Bush. Last year,
the President signed legislation restor-
ing food stamp benefits for legal immi-
grant children. The immigrant child
health provisions would make these
same children eligible for Medicaid and
SCHIP. In an interview with the Asso-
ciated Press in May 2002, Tommy
Thompson, Secretary of the Depart-
ment of Health and Human Services,
stated that he had no ‘“‘philosophical
objection” to lifting the ban on pro-
viding health care benefits to legal im-
migrants.

Senator SESSIONS’ amendment also
has significant dire consequences for
women and children, and could add
costs to the Medicaid program, which |
am certain that Senator SESSIONS did
not intend. Current restrictions pre-
vent thousands of legal immigrant
children and pregnant women from get-
ting the same access to preventive
health care services that they would
have if they were U.S. citizens. As a re-
sult of the restrictions, immigrant
children have fewer opportunities to
see a pediatrician and receive treat-
ment before minor illnesses become se-
rious and life-threatening. Families
who are unable to get basic preventive
care for their children have little
choice but to turn to emergency
rooms—the least cost-effective place to
provide care—when their children be-
come sick. Similarly, without prenatal
care, a woman may give birth to a baby
with low-birth weight, placing the baby
at risk and resulting in hundreds of
thousands of dollars in neonatal inten-
sive care costs.

Frankly, I am saddened that we must
fight over a bipartisan, thoughtful and
extensively reviewed provision that
will protect the health of children who
legally came to our country and had no
control over the length of time they
were legal immigrants. We must ensure
that it is defeated.

Mr. DASCHLE. Mr. President, with
all deference to my colleague from Ala-
bama, | strongly oppose this amend-
ment to strike the provisions that
would allow States to cover legal im-
migrants under Medicaid and SCHIP.
As health care measures, these provi-
sions are an appropriate addition to
this legislation, and | am grateful that
the chairman of the Senate Finance
Committee included them in his bill.

Legal immigrants were banned from
receiving Federal benefits under a
number of programs, including Med-
icaid, for 5 years. The argument was
made that people shouldn’t come to
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this country if they are going to be a
public charge.

But the reality is that legal immi-
grants don’t come here for our benefits.
They come because they want to work
so they can make better lives for them-
selves and for their children. They
work hard and they make a vital con-
tribution to our economy. Many are
forced to take low-paying jobs. And
many of these jobs do not provide
health insurance.

Immigrant families need access to
health insurance just as much as cit-
izen families. They are also just as de-
serving of this coverage as citizen fam-
ilies. Immigrants work hard. They pay
taxes. They contribute to their com-
munities. Immigrant children are also
required to register for the Selective
Service when they turn 18. According
to the American Immigrant Law Foun-
dation, 60,000 legal immigrants are on
active duty in the U.S. Armed Forces.

Now, when an immigrant woman be-
comes pregnant, or her child gets sick,
she has few places to turn except to
emergency care, which is the most ex-
pensive means of providing health care.
Many States have realized that this is
not an acceptable way to address the
health care needs of these families.
Some 20 States now provide health care
services to legal immigrants using
their own funds. So the burden of car-
ing for these families has been trans-
ferred to States and hospitals.

To respond to this situation, Senator
GRAHAM introduced S. 845, the Immi-
grant Children’s Health Improvement
Act, or ICHIA, which simply allows
States to use Federal Medicaid and
SCHIP funding to provide coverage for
pregnant women and children who are
legal immigrants. The chairman of the
Finance Committee included this pro-
vision to give States this option for fis-
cal years 2005, 2006, and 2007. This pro-
posal has strong bipartisan support in
both the Senate and in the House. It
was adopted on a bipartisan basis last
year in the Finance Committee, and a
bipartisan group of Finance Committee
members voted against stripping this
provision from this bill this year.

The administration has suggested
that this proposal would somehow cre-
ate a new burden on the States. In fact,
the proposal only gives States the op-
tion to provide this coverage, and al-
lows them to use Federal resources to
do so, thus giving them significant fis-
cal relief. No new burden would be im-
posed on the States. The National Gov-
ernors Association and the National
Conference of State Legislatures both
support restoring these benefits. Even
Governor Bush of Florida has indicated
he supports this proposal.

More than 5 million children live in
poor or ‘‘near-poor’ noncitizen fami-
lies. That is more than one-quarter of
the total population of poor or ‘‘near-
poor’’ children. Almost half of all low-
income immigrant children are unin-
sured and they are more than twice as
likely to be uninsured as low-income
citizen children with native-born par-
ents.
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Many of these children will eventu-
ally become American citizens. By de-
nying all but emergency health care,
we increase the risk that these chil-
dren will suffer long-term health con-
sequences, which could reduce their
ability to learn and develop, and be-
come productive, contributing citizens.

It is also worth noting that the Med-
icaid/SCHIP ban also affects citizen
children living in immigrant families.
As many as 85 percent of immigrant
families have at least one child who is
a citizen. Although many of these chil-
dren are eligible for Medicaid and
SCHIP, receipt among eligible citizen
children of noncitizen parents is sig-
nificantly below that for other poor
children. Parents may be confused
about their children’s eligibility, or
concerned that somehow claiming
these benefits will affect the status of
other family members.

Making sure that pregnant immi-
grant women, and their children, have
access to health care, including preven-
tive care, is an investment in the fu-
ture workforce of this Nation. | believe
providing health care for all of our citi-
zens, including pregnant women and
children who are immigrants, is vital
for our future economic strength. It is
also the right thing to do. For that rea-
son, | urge my colleagues to oppose
this amendment.

The PRESIDING OFFICER (Mr.
CORNYN). The Senator from Montana is
recognized.

Mr. BAUCUS. Mr. President, | know
we have an agreement that the vote
will start at about 5 o’clock. | ask
unanimous consent to speak for 2 min-
utes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 975, AS MODIFIED

Mr. BAUCUS. Mr. President, | will
divide my 2 minutes between two
issues. First is the dual-eligible issue,
concerning the amendment offered by
the Senator from West Virginia, Mr.
ROCKEFELLER. | have a lot of sympathy
for what he is trying to do. In fact, my
preference would be that low-income
senior citizens get benefits under Medi-
care, not Medicaid.

Regrettably, we tried to strike a bal-
ance at this time so that the money
spent on the bill, the $400 billion, was
spent more on seniors, other bene-
ficiaries, so they get better benefits,
rather than spending the money in
States to, in effect, bail out the States
for their responsibilities under Med-
icaid. When we go to conference, | plan
to do what | can, along with the chair-
man, to work this issue out. | think the
Senator from West Virginia made a
very good point.

AMENDMENT NO. 1011

On the other issue, the Sessions
amendment, this provision is a health
care provision, not a welfare provision.
It is whether legal immigrants should
get Medicaid benefits. That is all it
comes down to.

My view is that it is the right policy.
It is not neat and tidy, or perhaps not
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on the right bill, but it is something
that should be done. It is the right
thing to do. | urge Senators to not vote
in favor of the Sessions amendment.

| yield the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from lowa is recognized.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that we delay the
vote so | can do some amendments that
have been agreed to—a bipartisan list
of amendments—to get them out of the
way at this time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1033, AS MODIFIED

Mr. GRASSLEY. Mr. President, |
send a modification of Senator MIKUL-
SKI’'s amendment to the desk on munic-
ipal health services and ask unanimous
consent that it be modified.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

The amendment (No. 1033), as modi-
fied, is as follows:

At the end of title VI, add the following:

Is there

SEC. . EXTENSION OF MUNICIPAL HEALTH
SERVICE DEMONSTRATION
PROJECTS.

The last sentence of section 9215(a) of the
Consolidated Omnibus Budget Reconciliation
Act of 1985 (42 U.S.C. 1395b-1 note), as pre-
viously amended, is amended by striking
““December 31, 2004”’, and inserting ‘‘Decem-
ber 31, 2006".

AMENDMENT NO. 1067, AS MODIFIED

Mr. GRASSLEY. Mr. President, |
send a modification to Senator LIN-
COLN’s amendment No. 1067 on Kidney
disease to the desk and ask unanimous
consent that it be modified.

The PRESIDING OFFICER.
objection?

Without objection, the amendment is
so modified.

The amendment (No. 1067), as modi-
fied, is as follows:

On page 510, after line 18, add the fol-
lowing:

SEC. . MEDICARE COVERAGE OF KIDNEY DIS-
EASE EDUCATION SERVICES.

(a) CovERAGE OF KIDNEY DISEASE EDU-
CATION SERVICES.—

(1) IN GENERAL.—Section 1861 of the Social
Security Act (42 U.S.C.1395x) is amended—

(A) in subsection (s)(2)—

(i) in subparagraph (U), by striking ‘“‘and”’
at the end;

(ii) in subparagraph (V)(iii),
““and’” at the end; and

(iii) by adding at the end the following new
subparagraph:

‘(W) kidney disease education services (as
defined in subsection (ww));”’; and

(B) by adding at the end the following new
subsection:

“Kidney Disease Education Services

“(ww)(l) The term ‘kidney disease edu-
cation services’ means educational services
that are—

“(A) furnished to an individual with kid-
ney disease who, according to accepted clin-
ical guidelines identified by the Secretary,
will require dialysis or a kidney transplant;

“(B) furnished, upon the referral of the
physician managing the individual’s kidney
condition, by a qualified person (as defined
in paragraph (2)); and

““(C) designed—

‘(i) to provide comprehensive information
regarding—

Is there

by adding
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“(1) the management of comorbidities;

“(I1) the prevention of uremic complica-
tions; and

“(111) each option for renal replacement
therapy (including peritoneal dialysis, hemo-
dialysis (including vascular access options),
and transplantation); and

“(ii) to ensure that the individual has the
opportunity to actively participate in the
choice of therapy.

““(2) The term ‘qualified person’ means—

“(A) a physician (as described in sub-
section (r)(1));

““(B) an individual who—

“(i) is—

“(1) a registered nurse;

“(I) a registered dietitian or nutrition
professional (as defined in subsection
W)(2);

‘(1) a clinical social worker (as defined in
subsection (hh)(1));

“(IV) a physician assistant, nurse practi-
tioner, or clinical nurse specialist (as those
terms are defined in subsection (aa)(5)); or

““(V) a transplant coordinator; and

“(if) meets such requirements related to
experience and other qualifications that the
Secretary finds necessary and appropriate
for furnishing the services described in para-
graph (1); or

“(C) a renal dialysis facility subject to the
requirements of section 1881(b)(1) with per-
sonnel who—

““(i) provide the services described in para-
graph (1); and

“(ii) meet the requirements of subpara-
graph (A) or (B).

““(8) The Secretary shall develop the re-
quirements under paragraph (2)(B)(ii) after
consulting with physicians, health edu-
cators, professional organizations, accred-
iting organizations, kidney patient organiza-
tions, dialysis facilities, transplant centers,
network organizations described in section
1881(c)(2), and other knowledgeable persons.

“(4) In promulgating regulations to carry
out this subsection, the Secretary shall en-
sure that such regulations ensure that each
beneficiary who is entitled to kidney disease
education services under this title receives
such services in a timely manner that en-
sures that the beneficiary receives the max-
imum benefit of those services.

“(5) The Secretary shall monitor the im-
plementation of this subsection to ensure
that beneficiaries who are eligible for kidney
disease education services receive such serv-
ices in the manner described in paragraph
..

(2) PAYMENT UNDER PHYSICIAN FEE SCHED-
ULE.—Section 1848(j)(3) of such Act (42 U.S.C.
1395w-4(j)(3)) is amended by inserting *,
)W), after ““(2)(S)”.

(3) PAYMENT TO RENAL DIALYSIS FACILI-
TIES.—Section 1881(b) of such Act (42 U.S.C.
1395rr(b)), as amended by section 433(b)(5), is
further amended by adding at the end the
following new paragraph:

““(13) For purposes of paragraph (7), the sin-
gle composite weighted formulas determined
under such paragraph shall not take into ac-
count the amount of payment for kidney dis-
ease education services (as defined in section
1861(ww)). Instead, payment for such services
shall be made to the renal dialysis facility
on an assignment-related basis under section
1848.7.

(4) ANNUAL REPORT TO CONGRESS.—Not later
than April 1, 2004, and annually thereafter,
the Secretary of Health and Human Services
shall submit to Congress a report on the
number of medicare beneficiaries who are en-
titled to kidney disease education services
(as defined in section 1861(ww) of the Social
Security Act, as added by paragraph (1))
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under title XVIII of such Act and who re- to be appropriate to fulfill the legislative in- (b) EFFECTIVE DATE.—The amendments
ceive such services, together with such rec- tent that resulted in the enactment of that made by this section shall apply to services

ommendations for legislative and adminis- subsection. furnished on or after January 1, 2004.
trative action as the Secretary determines

NOTICE
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Today’s Senate proceedings will be continued in the next issue of the Record.
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