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and older, to provide for a one-year
open season under that plan, and for
other purposes.
S. 460
At the request of Mrs. FEINSTEIN, the
name of the Senator from ldaho (Mr.
CRAPO) was added as a cosponsor of S.
460, a bill to amend the Immigration
and Nationality Act to authorize ap-
propriations for fiscal years 2004
through 2010 to carry out the State
Criminal Alien Assistance Program.
S. 1109
At the request of Mr. TALENT, the
names of the Senator from South Caro-
lina (Mr. GRAHAM), the Senator from
Georgia (Mr. CHAMBLISS), the Senator
from Virginia (Mr. ALLEN) and the Sen-
ator from Maine (Ms. COLLINS) were
added as cosponsors of S. 1109, a bill to
provide $50,000,000,000 in new transpor-
tation infrastructure funding through
Federal bonding to empower States and
local governments to complete signifi-
cant infrastructure projects across all
modes of transportation, including
roads, rail, transit, aviation, and
water, and for other purposes.
S. 1129
At the request of Mrs. FEINSTEIN, the
name of the Senator from Wisconsin
(Mr. KoHL) was added as a cosponsor of
S. 1129, a bill to provide for the protec-
tion of unaccompanied alien children,
and for other purposes.
S. 1157
At the request of Mr. BROWNBACK, the
name of the Senator from Tennessee
(Mr. ALEXANDER) was added as a co-
sponsor of S. 1157, a bill to establish
within the Smithsonian Institution the
National Museum of African American
History and Culture, and for other pur-
poses.
S. 1398
At the request of Mr. DEWINE, the
name of the Senator from Indiana (Mr.
LUGAR) was added as a cosponsor of S.
1398, a bill to provide for the environ-
mental restoration of the Great Lakes.
S. 1414
At the request of Mr. HATCH, the
name of the Senator from Alaska (Ms.
MURKOWSKI) was added as a cosponsor
of S. 1414, a bill to restore second
amendment rights in the District of
Columbia.
S. 1557
At the request of Mr. MCCONNELL,
the name of the Senator from North
Carolina (Mrs. DOLE) was added as a co-
sponsor of S. 1557, a bill to authorize
the extension of nondiscriminatory
treatment (normal trade relations
treatment) to the products of Armenia.
S. 1726
At the request of Mr. ALEXANDER, the
names of the Senator from Missouri
(Mr. BonND) and the Senator from Ha-
waii (Mr. INOUYE) were added as co-
sponsors of S. 1726, a bill to reduce the
preterm labor and delivery and the risk
of pregnancy-related deaths and com-
plications due to pregnancy, and to re-
duce infant mortality caused by pre-
maturity.
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S. 1741
At the request of Mrs. DoOLE, her
name was added as a cosponsor of S.
1741, a bill to provide a site for the Na-
tional Women’s History Museum in the
District of Columbia.
S. 1755
At the request of Mr. LEAHY, the
name of the Senator from New York
(Mrs. CLINTON) was added as a cospon-
sor of S. 1755, a bill to amend the Rich-
ard B. Russell National School Lunch
Act to provide grants to support farm-
to-cafeteria projects.
S. 1774
At the request of Mr. KENNEDY, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 1774, a bill to repeal the sunset
provisions in the Undetectable Fire-
arms Act of 1988.
S. 1786
At the request of Mr. ALEXANDER, the
names of the Senator from New Hamp-
shire (Mr. GREGG), the Senator from
New Mexico (Mr. BINGAMAN), the Sen-
ator from |Illinois (Mr. DURBIN), the
Senator from Massachusetts (Mr.
KERRY), the Senator from Connecticut
(Mr. LIEBERMAN), the Senator from Ar-
kansas (Mr. PRYOR), the Senator from
Michigan (Ms. STABENOW), the Senator
from Maine (Ms. CoLLINS) and the Sen-
ator from Ohio (Mr. VOINOVICH) were
added as cosponsors of S. 1786, a bill to
revise and extend the Community Serv-
ices Block Grant Act, the Low-Income
Home Energy Assistance Act of 1981,
and the Assets for Independence Act.
S. 1839
At the request of Mr. SMITH, the
name of the Senator from New York
(Mrs. CLINTON) was added as a cospon-
sor of S. 1839, a bill to extend the Tem-
porary Extended Unemployment Com-
pensation Act of 2002.
S. 1858
At the request of Mr. COCHRAN, the
name of the Senator from Montana
(Mr. BAucus) was added as a cosponsor
of S. 1858, a bill to authorize the Sec-
retary of Agriculture to conduct a loan
repayment program to encourage the
provision of veterinary services in
shortage and emergency situations.
S. 1879
At the request of Ms. MIKULSKI, the
name of the Senator from Louisiana
(Ms. LANDRIEU) was added as a cospon-
sor of S. 1879, a bill to amend the Pub-
lic Health Service Act to revise and ex-
tend provisions relating to mammog-
raphy quality standards.
S. 1920
At the request of Mr. LEAHY, the
name of the Senator from California
(Mrs. FEINSTEIN) was added as a co-
sponsor of S. 1920, a bill to extend for 6
months the period for which chapter 12
of title 11 of the United States Code is
reenacted.
S. 1925
At the request of Mr. KENNEDY, the
name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of S. 1925, a bill to amend the Na-
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tional Labor Relations Act to establish
an efficient system to enable employ-
ees to form, join, or assist labor organi-
zations, to provide for mandatory in-
junctions for unfair labor practices
during organizing efforts, and for other
purposes.
S. 1926

At the request of Ms. STABENOW, the
names of the Senator from South Da-
kota (Mr. JOHNSON), the Senator from
Minnesota (Mr. DAYTON) and the Sen-
ator from New Mexico (Mr. BINGAMAN)
were added as cosponsors of S. 1926, a
bill to amend title XVIII of the Social
Security Act to restore the medicare
program and for other purposes.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BAUCUS (for himself, Mr.
INHOFE, Mrs. DOLE, and Mr.
ROCKEFELLER):

S. 1936. A bill to amend the Internal
Revenue Code of 1986 to exclude from
unrelated business taxable income the
gain or loss on the sale or exchange of
certain brownfield sites, and for other

purposes; to the Committee on Fi-
nance.
Mr. BAUCUS. Mr. President, I am

pleased to join my colleague Senator
INHOFE, and my other Senate col-
leagues in introducing the Brownfield
Revitalization Act of 2003. Given the
nature of this legislation—establishing
tax incentives to encourage cleanup of
environmentally contaminated prop-
erty across the country—it is appro-
priate that this be a joint introduction
between the Chairman of the Senate
Environment and Public Works Com-
mittee and the Ranking Member of the
Senate Finance Committee. This legis-
lation is bipartisan, but it is also bi-
cameral. A companion bill was intro-
duced earlier this week in the House of
Representatives by Congresswoman
NANCY JOHNSON and Congressman XA-
VIER BECERRA.

Across the United States, environ-
mentally contaminated sites endanger
public health, impede economic devel-
opment, and negatively impact tax
rolls. The United States has an esti-
mated 1,000,000 such properties scat-
tered across our inner cities and rural
areas alike.

In my own State of Montana, there
are well over 5,000 such sites. This may
seem surprising for a state like Mon-
tana that is relatively undeveloped and
pristine. But we are by no means unaf-
fected by the scourge of environmental
contamination. In addition to contami-
nation caused by leaking underground
storage tanks and contamination
caused by other light industries, Mon-
tana also has been impacted by signifi-
cant contamination left behind by
some of the very industries that built
our great state.

Contaminated sediments can be
found along the Clark Fork River from
Butte, MT, downstream for 140 miles to
Missoula and on into Idaho—a legacy
of the copper mining and smelting op-
erations at Butte and Anaconda.
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Tremolite asbestos contamination is
prevalent at numerous sites around
Libby, MT, including the local high
school and middle school tracks—a leg-
acy from the Zonlite Mine that began
operating in the 1920s and produced 80
percent of the world’s supply of
vermiculite. These industries created
wealth and jobs for generations of Mon-
tanans. Today, however, contamina-
tion from wood processing facilities,
abandoned mines, and numerous other
activities have harmed human health
and the environment and continue to
stifle the development of new business
in Montana. These sites are well known
to Montanans: Sites such as Missoula
Sawmill site and the White Pine Sash
site in Missoula, the Missouri River
Corridor site in Great Falls, and sites
in Helena, Bozeman, Billings and nu-
merous other communities all across
Montana. We can and must do more to
help revitalize these important areas.

Congress has undertaken a number of
initiatives to address the brownfield
problem in this country. | am proud to
have been able to play a leadership role
in passing the Brownfields Revitaliza-
tion and Reinvestment Act of 2001.
That bill has helped provide new Fed-
eral funds for evaluation and remedi-
ation of brownfield sites and has helped
to resolve some of the liability issues
that were inhibiting remediation of
these contaminated properties.

But, We must do more. The U.S.
Chamber of Commerce has estimated
that at the current rate of cleanup, it
will take 10,000 years for us to reme-
diate all of the contaminated sites in
America. The United States Environ-
mental Protection Agency, in an anal-
ysis conducted with George Wash-
ington University, concluded that the
remediation ‘‘costs for all of the
brownfields located within the United
States have been estimated to exceed
$650 billion,”” and that, consequently,
“it is imperative that private capital
be attracted to the redevelopment of
brownfields.”

Late last year, Senator GRASSLEY
and | entered a colloquy in the CON-
GRESSIONAL RECORD expressing our con-
cern that certain provisions in the tax
code are having the unintended con-
sequence of discouraging investment in
the remediation and redevelopment of
our nation’s polluted sites. In that col-
loquy, we pledged to get our arms
around this issue and to draft legisla-
tion to correct this problem. I am
pleased that we are standing here
today to introduce legislation to do
just that.

Let me briefly describe the basis for
this bill and the means by which this
legislation will dramatically accelerate
the remediation of contaminated lands
in America.

Today, tax-exempt investors such as
university endowments, private pen-
sion funds, and charitable foundations
can invest their capital in the stock
market and certain real estate trans-
actions that do not clean the environ-
ment without fear of incurring an Un-
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related Business Income Tax, or UBIT,
on any gains they make from their in-
vestments.

Because UBIT-sensitive entities hold
over $6 trillion dollars in financial as-
sets and routinely deploy more capital
in real estate projects than any other
category of investor, the unintended
consequence of UBIT has been to drive
our nation’s biggest and most active
real estate investors away from
projects focused on the remediation
and redevelopment of polluted prop-
erties.

This bill seeks to address this prob-
lem by allowing eligible tax-exempt en-
tities to invest in the cleanup and rede-
velopment of qualified contaminated
properties without incurring unrelated
business income tax at the time they
sell the property.

The legislation accomplishes this
goal by concentrating on three basic
tasks: 1. focus investment on mod-
erately and heavily polluted properties,
2. require taxpayers to work with the
State authorities and the public to en-
sure adequate clean up, and 3. ensure
that the legislation is tightly crafted
to prevent abuse.

First, this bill focuses on moderately
and heavily polluted properties.

Section 198 of the tax code contains a
structure under which designated state
environmental agencies certify con-
taminated property that is eligible for
special rules concerning deductions of
remediation costs. This bill uses this
existing structure to identify and cer-
tify contaminated sites that are eligi-
ble for inclusion within this bill. Prior
to requesting certification from a state
agency, the taxpayer is required to pro-
vide the agency with site characteriza-
tions, assessments and other docu-
mentation illustrating the scope and
character of the pollution problem at
the target site.

The legislation maintains its focus
on moderately and heavily contami-
nated properties by requiring tax-
payers to expend on remediation of
each site the greater of $550,000 or 12
percent of the fair market value of the
site, assessed as though the site were
not contaminated. These remediation
thresholds have intentionally been set
higher than he typical range of costs
reported to the Environmental Protec-
tion Agency to clean up brownfield
sites nationwide. By establishing such
high remediation thresholds, the legis-
lation excludes incidentally or triv-
ially contaminated property and fo-
cuses new capital investment on those
sites most in need of additional assist-
ance.

Second, this bill requires taxpayers
to work with affected states and the
public to ensure adequate clean up.

In addition to requiring high levels of
remediation expenditures on each site,
the legislation contains numerous
other safeguards designed to ensure
that remediation of each site is per-
formed to state specifications and with
full public involvement.

Similar to the front-end certification
that is required to classify properties
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as truly contaminated, the legislation
requires the taxpayer to obtain a tail-
end certification from the state agency
indicating that the site has been
cleaned up and is no longer considered
a brownfield. Prior to applying for this
certification, the taxpayer must pro-
vide the State agency with sufficient
information and documentation to
allow the state agency to make this de-
termination. In particular, the tax-
payer must certify and provide docu-
mentation that: there are no longer
hazardous substances, pollutants or
contaminants on the property that are
complicating the redevelopment or
reuse of the site, environmental reme-
diation is complete or substantially
complete in conformance with all ap-
plicable federal, state and local envi-
ronmental laws and regulations, the
property is suitable for more economi-
cally productive or environmentally
beneficial uses than at the time of ac-
quisition, if additional activities are
required to complete remediation, suf-
ficient financial assurances and insti-
tutional controls are in place to com-
plete the remediation in as short a
time as possible, and the public was no-
tified and given the opportunity to
comment on the remedial actions
taken to clean up the property and, if
necessary, on any longer-term remedi-
ation activities.

The provisions in this legislation are
designed to create substantive thresh-
olds that the tax-exempt entity must
meet in order to qualify for the exemp-
tion from UBIT. This legislation does
not alter the complex web of existing
federal, state or local environmental
laws, regulations or standards.

Third, this bill ensures that the legis-
lation is tightly crafted to prevent
abuse.

It is worth noting that this legisla-
tion has been drafted to contain nu-
merous safeguards to prevent abuse of
this program. The anti-abuse examples
include the following. The taxpayer
cannot be the party that has caused
the pollution and cannot be otherwise
related to the polluter. Also, all trans-
actions, purchase of the property, sale
of the property, expenditure of remedi-
ation funds, etc., must be arms-length
transactions with parties unrelated to
the taxpayer. Further, the taxpayer is
not allowed to count any Federal
funds, e.g. grants, etc., or other types
of government payments and benefits
toward and required remediation
thresholds. There are also restrictions
on how the taxpayer may treat costs
across multiple properties, requiring
that an election be made specifying
when and which properties are consid-
ered for such purposes; this is intended
to prevent cherry-picking among dif-
ferent properties once the election has
been made. Moreover, the legislation
contains special restrictions addressing
the use of the legislation’s provisions
by partnerships and other pass-through
entities including requiring that all
partnerships under the bill be frac-
tions-rule compliant.
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Because this legislation is narrowly
crafted, and because tax-exempt enti-
ties are not currently investing in
these sites, and thus are not paying
UBIT, the Joint Committee on Tax-
ation has concluded that this legisla-
tion will actually generate revenue for
the Federal treasury during the first
three years after enactment and that it
will cost $10 million over five years and
$192 million over ten years.

Further, because the legislation will
accelerate cleanup of brownfield sites,
create jobs, stimulate the economy, re-
duce blight and public health concerns,
and because the bill has an acceptable
fiscal impact, this legislative approach
has been endorsed by Environmental
Defense, the U.S. Chamber of Com-
merce, the National Taxpayers Union,
and the U.S. Conference of Mayors, as
well as numerous local, state and re-
gional organizations and municipali-
ties.

Passage of this bill will dramatically
increase the speed at which our coun-
try’s contaminated properties are re-
mediated and brought back into pro-
ductive taxable use. This narrowly
crafted legislation will create jobs, in-
crease tax revenues, and protect the
environment—all accomplished with-
out creating new government programs
or regulations and all at a minimal
cost to the Federal treasury.

I am pleased to be introducing this
legislation with my colleague from
Oklahoma. | look forward to working
together to enact this legislation into
law.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1936

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXCLUSION OF GAIN OR LOSS ON
SALE OR EXCHANGE OF CERTAIN

BROWNFIELD SITES FROM UNRE-
LATED BUSINESS TAXABLE INCOME.

(a) IN GENERAL.—Subsection (b) of section
512 of the Internal Revenue Code of 1986 (re-
lating to unrelated business taxable income)
is amended by adding at the end the fol-
lowing new paragraph:

‘“(18) TREATMENT OF GAIN OR LOSS ON SALE
OR EXCHANGE OF CERTAIN BROWNFIELD
SITES..—

“(A) IN GENERAL.—Notwithstanding para-
graph (5)(B), there shall be excluded any gain
or loss from the qualified sale, exchange, or
other disposition of any qualifying
brownfield property by an eligible taxpayer.

“(B) ELIGIBLE TAXPAYER.—For purposes of
this paragraph—

“(i) IN GENERAL.—The term ‘eligible tax-
payer’ means, with respect to a property,
any organization exempt from tax under sec-
tion 501(a) which—

“(1) acquires from an unrelated person a
qualifying brownfield property, and

“(I1) pays or incurs eligible remediation
expenditures with respect to such property
in an amount which exceeds the greater of
$550,000 or 12 percent of the fair market value
of the property at the time such property
was acquired by the eligible taxpayer, deter-
mined as if there was not a presence of a haz-
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ardous substance, pollutant, or contaminant
on the property which is complicating the
expansion, redevelopment, or reuse of the
property.

““(ii) EXCEPTION.—Such term shall not in-
clude any organization which is—

“(1) potentially liable under section 107 of
the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 with
respect to the qualifying brownfield prop-
erty,

‘() affiliated with any other person which
is so potentially liable through any direct or
indirect familial relationship or any contrac-
tual, corporate, or financial relationship
(other than a contractual, corporate, or fi-
nancial relationship which is created by the
instruments by which title to any qualifying
brownfield property is conveyed or financed
or by a contract of sale of goods or services),
or

“(111) the result of a reorganization of a
business entity which was so potentially lia-
ble.

““(C) QUALIFYING BROWNFIELD PROPERTY.—
For purposes of this paragraph—

“(i) IN GENERAL.—The term ‘qualifying
brownfield property’ means any real prop-
erty which is certified, before the taxpayer
incurs any eligible remediation expenditures
(other than to obtain a Phase | environ-
mental site assessment), by an appropriate
State agency (within the meaning of section
198(c)(4)) in the State in which such property
is located as a brownfield site within the
meaning of section 101(39) of the Comprehen-
sive Environmental Response, Compensa-
tion, and Liability Act of 1980 (as in effect on
the date of the enactment of this paragraph).

““(ii) REQUEST FOR CERTIFICATION.—ANYy re-
quest by an eligible taxpayer for a certifi-
cation described in clause (i) shall include a
sworn statement by the eligible taxpayer
and supporting documentation of the pres-
ence of a hazardous substance, pollutant, or
contaminant on the property which is com-
plicating the expansion, redevelopment, or
reuse of the property given the property’s
reasonably anticipated future land uses or
capacity for uses of the property (including a
Phase | environmental site assessment and,
if applicable, evidence of the property’s pres-
ence on a local, State, or Federal list of
brownfields or contaminated property) and
other environmental assessments prepared
or obtained by the taxpayer.

‘(D) QUALIFIED SALE, EXCHANGE, OR OTHER
DISPOSITION.—For purposes of this para-
graph—

“(i) IN GENERAL.—A sale, exchange, or
other disposition of property shall be consid-
ered as qualified if—

‘(1) such property is transferred by the eli-
gible taxpayer to an unrelated person, and

“(11) within 1 year of such transfer the eli-
gible taxpayer has received a certification
from the Environmental Protection Agency
or an appropriate State agency (within the
meaning of section 198(c)(4)) in the State in
which such property is located that, as a re-
sult of the eligible taxpayer’s remediation
actions, such property would not be treated
as a qualifying brownfield property in the
hands of the transferee.

““(ii) REQUEST FOR CERTIFICATION.—ANYy re-
quest by an eligible taxpayer for a certifi-
cation described in clause (i) shall be made
not later than the date of the transfer and
shall include a sworn statement by the eligi-
ble taxpayer certifying the following:

“(I) Remedial actions which comply with
all applicable or relevant and appropriate re-
quirements (consistent with section 121(d) of
the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980)
have been substantially completed, such that
there are no hazardous substances, pollut-
ants, or contaminants which complicate the

S15815

expansion, redevelopment, or reuse of the
property given the property’s reasonably an-
ticipated future land uses or capacity for
uses of the property.

“(I1) The reasonably anticipated future
land uses or capacity for uses of the property
are more economically productive or envi-
ronmentally beneficial than the uses of the
property in existence on the date of the cer-
tification described in subparagraph (C)(i).
For purposes of the preceding sentence, use
of property as a landfill or other hazardous
waste facility shall not be considered more
economically productive or environmentally
beneficial.

“(11) A remediation plan has been imple-
mented to bring the property into compli-
ance with all applicable local, State, and
Federal environmental laws, regulations,
and standards and to ensure that the remedi-
ation protects human health and the envi-
ronment.

“(IV) The remediation plan described in
subclause (l11), including any physical im-
provements required to remediate the prop-
erty, is either complete or substantially
complete, and, if substantially complete, suf-
ficient monitoring, funding, institutional
controls, and financial assurances have been
put in place to ensure the complete remedi-
ation of the property in accordance with the
remediation plan as soon as is reasonably
practicable after the sale, exchange, or other
disposition of such property.

“(V) Public notice that such request for
certification would be made was completed
before the date of such request. Such notice
shall be in the same form and manner as re-
quired for public participation required
under section 117(a) of the Comprehensive
Environmental Response, Compensation, and
Liability Act of 1980 (as in effect on the date
of the enactment of this paragraph).

“(iif) ATTACHMENT TO TAX RETURNS.—A
copy of each of the requests for certification
described in clause (ii) of subparagraph (C)
and this subparagraph shall be included in
the tax return of the eligible taxpayer (and,
where applicable, of the qualifying partner-
ship) for the taxable year during which the
transfer occurs.

“(E) ELIGIBLE REMEDIATION EXPENDI-
TURES.—For purposes of this paragraph—

“(i) IN GENERAL.—The term ‘eligible reme-
diation expenditures’ means, with respect to
any qualifying brownfield property, any
amount paid or incurred by the eligible tax-
payer to an unrelated third person to obtain
a Phase | environmental site assessment of
the property, and any amount so paid or in-
curred after the date of the certification de-
scribed in subparagraph (C)(i) for goods and
services necessary to obtain a certification
described in subparagraph (D)(i) with respect
to such property, including expenditures—

“(1) to manage, remove, control, contain,
abate, or otherwise remediate a hazardous
substance, pollutant, or contaminant on the
property,

“(I1) to obtain a Phase Il environmental
site assessment of the property, including
any expenditure to monitor, sample, study,
assess, or otherwise evaluate the release,
threat of release, or presence of a hazardous
substance, pollutant, or contaminant on the
property,

“(111) to obtain environmental regulatory
certifications and approvals required to
manage the remediation and monitoring of
the hazardous substance, pollutant, or con-
taminant on the property, and

“(1V) regardless of whether it is necessary
to obtain a certification described in sub-
paragraph (D)(i)(1l), to obtain remediation
cost-cap or stop-loss coverage, re-opener or
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regulatory action coverage, or similar cov-
erage under environmental insurance poli-
cies, or financial guarantees required to
manage such remediation and monitoring.

““(i1) EXCEPTIONS.—Such term shall not in-
clude—

“(1) any portion of the purchase price paid
or incurred by the eligible taxpayer to ac-
quire the qualifying brownfield property,

“(11) environmental insurance costs paid or
incurred to obtain legal defense coverage,
owner/operator liability coverage, lender li-
ability coverage, professional liability cov-
erage, or similar types of coverage,

“(111) any amount paid or incurred to the
extent such amount is reimbursed, funded, or
otherwise subsidized by grants provided by
the United States, a State, or a political sub-
division of a State for use in connection with
the property, proceeds of an issue of State or
local government obligations used to provide
financing for the property the interest of
which is exempt from tax under section 103,
or subsidized financing provided (directly or
indirectly) under a Federal, State, or local
program provided in connection with the
property, or

“(1IV) any expenditure paid or incurred be-

fore the date of the enactment of this para-
graph.
For purposes of subclause (l111), the Secretary
may issue guidance regarding the treatment
of government-provided funds for purposes of
determining eligible remediation expendi-
tures.

*“(F) DETERMINATION OF GAIN OR LOSS.—For
purposes of this paragraph, the determina-
tion of gain or loss shall not include an
amount treated as gain which is ordinary in-
come with respect to section 1245 or section
1250 property, including amounts deducted as
section 198 expenses which are subject to the
recapture rules of section 198(e), if the tax-
payer had deducted such amounts in the
computation of its unrelated business tax-
able income.

““(G) SPECIAL RULES FOR PARTNERSHIPS.—

“(i) IN GENERAL.—IN the case of an eligible
taxpayer which is a partner of a qualifying
partnership which acquires, remediates, and
sells, exchanges, or otherwise disposes of a
qualifying brownfield property, this para-
graph shall apply to the eligible taxpayer’s
distributive share of the qualifying partner-
ship’s gain or loss from the sale, exchange,
or other disposition of such property.

“(if) QUALIFYING PARTNERSHIP.—The term
‘qualifying partnership’ means a partnership
which—

“(I) has a partnership agreement which
satisfies the requirements of section
514(c)(9)(B)(vi) at all times beginning on the
date of the first certification received by the
partnership under subparagraph (C)(i),

“(I1) satisfies the requirements of subpara-
graphs (B)(i), (C), (D), and (E), if ‘qualified
partnership’ is substituted for ‘eligible tax-
payer’ each place it appears therein (except
subparagraph (D)(iii)), and

“(1) is not an organization which would
be prevented from constituting an eligible
taxpayer by reason of subparagraph (B)(ii).

“(iil) REQUIREMENT THAT TAX-EXEMPT PART-
NER BE A PARTNER SINCE FIRST CERTIFI-
CATION.—This paragraph shall apply with re-
spect to any eligible taxpayer which is a
partner of a partnership which acquires, re-
mediates, and sells, exchanges, or otherwise
disposes of a qualifying brownfield property
only if such eligible taxpayer was a partner
of the qualifying partnership at all times be-
ginning on the date of the first certification
received by the partnership under subpara-
graph (C)(i) and ending on the date of the
sale, exchange, or other disposition of the
property by the partnership.

“(iv) REGULATIONS.—The Secretary shall
prescribe such regulations as are necessary
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to prevent abuse of the requirements of this
subparagraph, including abuse through—

“(1) the use of special allocations of gains
or losses, or

“(I1) changes in ownership of partnership
interests held by eligible taxpayers.

““(H) SPECIAL RULES FOR MULTIPLE PROP-
ERTIES.—

“(i) IN GENERAL.—An eligible taxpayer or a
qualifying partnership of which the eligible
taxpayer is a partner may make a 1-time
election to apply this paragraph to more
than 1 qualifying brownfield property by
averaging the eligible remediation expendi-
tures for all such properties acquired during
the election period. If the eligible taxpayer
or qualifying partnership makes such an
election, the election shall apply to all quali-
fied sales, exchanges, or other dispositions of
qualifying brownfield properties the acquisi-
tion and transfer of which occur during the
period for which the election remains in ef-
fect.

“(if) ELECTION.—AnN election under clause
(i) shall be made with the eligible taxpayer’s
or qualifying partnership’s timely filed tax
return (including extensions) for the first
taxable year for which the taxpayer or quali-
fying partnership intends to have the elec-
tion apply. An election under clause (i) is ef-
fective for the period—

“(I) beginning on the date which is the
first day of the taxable year of the return in
which the election is included or a later day
in such taxable year selected by the eligible
taxpayer or qualifying partnership, and

“(I1) ending on the date which is the ear-
liest of a date of revocation selected by the
eligible taxpayer or qualifying partnership,
the date which is 8 years after the date de-
scribed in subclause (1), or, in the case of an
election by a qualifying partnership of which
the eligible taxpayer is a partner, the date of
the termination of the qualifying partner-
ship.

““(iii) REVOCATION.—An eligible taxpayer or
qualifying partnership may revoke an elec-
tion under clause (i)(11) by filing a statement
of revocation with a timely filed tax return
(including extensions). A revocation is effec-
tive as of the first day of the taxable year of
the return in which the revocation is in-
cluded or a later day in such taxable year se-
lected by the eligible taxpayer or qualifying
partnership. Once an eligible taxpayer or
qualifying partnership revokes the election,
the eligible taxpayer or qualifying partner-
ship is ineligible to make another election
under clause (i) with respect to any quali-
fying brownfield property subject to the re-
voked election.

“(I) RECAPTURE.—If an eligible taxpayer
excludes gain or loss from a sale, exchange,
or other disposition of property to which an
election under subparagraph (H) applies, and
such property fails to satisfy the require-
ments of this paragraph, the unrelated busi-
ness taxable income of the eligible taxpayer
for the taxable year in which such failure oc-
curs shall be determined by including any
previously excluded gain or loss from such
sale, exchange, or other disposition allocable
to such taxpayer, and interest shall be deter-
mined at the overpayment rate established
under section 6621 on any resulting tax for
the period beginning with the due date of the
return for the taxable year during which
such sale, exchange, or other disposition oc-
curred, and ending on the date of payment of
the tax.

““(J) RELATED PERSONS.—For purposes of
this paragraph, a person shall be treated as
related to another person if—

“(i) such person bears a relationship to
such other person described in section 267(b)
(determined without regard to paragraph (9)
thereof), or section 707(b)(1), determined by
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substituting ‘25 percent’ for ‘50 percent’ each
place it appears therein, and

““(ii) in the case such other person is a non-
profit organization, if such person controls
directly or indirectly more than 25 percent of
the governing body of such organization.

(b) EXCLUSION FROM DEFINITION OF DEBT-
FINANCED PROPERTY.—Section 514(b)(1) of the
Internal Revenue Code of 1986 (defining debt-
financed property) is amended by striking
“or” at the end of subparagraph (C), by
striking the period at the end of subpara-
graph (D) and inserting *‘; or”’, and by insert-
ing after subparagraph (D) the following new
subparagraph:

“(E) any property the gain or loss from the
sale, exchange, or other disposition of which
would be excluded by reason of the provi-
sions of section 512(b)(18) in computing the
gross income of any unrelated trade or busi-
ness.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to any gain
or loss on the sale, exchange, or other dis-
position of any property acquired by the tax-
payer after the date of the enactment of this
Act.

By Mr. BAUCUS (for himself, Mr.
GRASSLEY, Mr. DASCHLE, Mr.
CoNRAD, and Mr. GRAHAM of
Florida):

S. 1937. A bill to amend the Internal
Revenue Code of 1986 to curtail the use
of tax shelters, and for other purposes;
to the Committee on Finance.

Mr. BAUCUS. Mr. President, | rise
today to introduce the Tax Shelter
Transparency and Enforcement Act. |
am pleased to be joined by my good
friend, the Chairman of the Senate Fi-
nance Committee, Chairman GRASS-
LEY.

He and | introduced similar legisla-
tion in the last Congress. And, just this
year, the Finance Committee approved
this legislation as part of the CARE
Act, the energy bill, the Jobs and
Growth Act, and the Jumpstart Our
Business Strength Act.

But why do we need this legislation?
It has been more than 2 years since the
collapse of Enron.

Since then, numerous other cor-
porate scandals have come to light,
thousands of employees have lost their
jobs and pension savings, and the after-
shock has yet to settle down in the
stock market.

But there is one thing that has not
happened. This Congress has failed to
send to the President one single piece
of tax legislation designed to shut
down the kinds of abusive tax shelters
we saw Enron use and that we know
many others use.

Every day that we fail to address this
scandal, honest taxpayers pay the bill.

A recent study commissioned by the
IRS estimated that abusive corporate
tax shelters alone cost honest tax-
payers from $14 billion to $18 billion
each year. That means up to $180 bil-
lion over ten years.

Simply put, this abuse of our tax
laws has got to stop.

Abusive tax shelters
spread—and not new.

As early as 1995, the Clinton Admin-
istration undertook a comprehensive,
multi-faceted effort to tackle the prob-
lem of corporate tax shelters. This in-
cluded legislative proposals to halt the

are wide-
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sale and marketing of shelters. Regu-
latory action to clamp down on illicit
activity. And steps to better identify
and pursue abusive transactions.

The current Administration has
added to the list of identified tax shel-
ters and supported legislative proposals
to ensure greater disclosure.

This is not—and should not
partisan issue.

The proliferation of abusive tax shel-
ters hurts the entire tax system. Spe-
cifically, it places a greater tax burden
on those Americans who are honestly
and patriotically paying their fair
share of taxes—whether they are re-
publican, democrat, or independent.

These shelters undermine the con-
fidence of the American people in the
fairness of the tax system. Abusive tax
shelters place honest corporate com-
petitors at a disadvantage.

And shutting down these abuses pre-
sents a great opportunity for Congress
to restore fairness in the system.

We should do no less.

Let me take a few moments to dis-
cuss the nature of these tax shelters.
Why they are wrong. And how purport-
edly reputable companies and profes-
sional advisors are participating in a
disturbing race to the bottom.

First, what are these tax shelters?

Let me give you just one example of
a tax shelter.

On October 20th, the Finance Com-
mittee held a hearing on tax shelters.
This hearing was a follow-up to a hear-
ing earlier this year to review the Com-
mittee’s investigative report on the
collapse of Enron.

At our hearing last month, we heard
how some American corporations are
purportedly buying and then leasing
bridges, dams, subway systems, and
other infrastructure through corporate
tax shelters.

It’s like the old line: If you think
these tax shelter transactions are le-
gitimate—or what Congress intended—
have | got a bridge to sell you.

A former leasing industry executive,
who testified before the Finance Com-
mittee, described complex transactions
where U.S. companies make a single
payment to a municipality to lease a
bridge or other public infrastructure.
These companies then lease the infra-
structure back to the city. All along,
the company takes a deduction on its
U.S. taxes for the depreciation of the
high valued asset.

The companies never pay any real
lease payments to the cities. And the
cities never pay any lease payments to
the companies. The cities never risk
losing control of the bridge, dam, or
subway system.

But the companies—who include
major banks and Fortune 500 compa-
nies—take millions and millions of dol-
lars in deductions for what is essen-
tially a paper transaction. And the
American taxpayer is left holding the
bill.

The witness testified: “‘[M]uch of the
old and new infrastructure throughout
Europe has been leased to, and leased
back from, American corporations.”’
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In essence, in these transactions, the
American people, through their tax
dollars, are providing these companies
a subsidy, part of which the companies
pocket, and part of which they transfer
to these cities.

As Yale law school Professor Michael
Graetz once said, a tax shelter is a
‘“‘deal done by very smart people, that,
absent tax considerations, would be
very stupid.”

This is nothing more than an unwar-
ranted tax subsidy to U.S. companies
courtesy of honest taxpayers. It is sim-
ply wrong. It rewards a transaction
with no real economic substance.

This has got to stop. And it is up to
Congress and the President to put an
end to this kind of abuse.

So how did this tax shelter industry
develop?

If there is one thing that we should
have learned from the Enron scandal,
it is the pervasive role of lawyers and
accountants.

Why did some of the country’s lead-
ing professional firms devote so much
effort to spinning reported earnings
out of nothing? And what does that say
about the erosion of ethical standards
for accountants and lawyers?

In 1908, the American Bar Associa-
tion adopted its first code of ethics.

The preamble to their Model Rules
states that a lawyer serves his client,
but is also ‘“‘an officer of the legal sys-
tem and a public citizen having special
responsibility for the quality of jus-
tice.”

It also states that a lawyer should
“further the public’s understanding of
and confidence in the rule of law and
the justice system because legal insti-
tutions in a constitutional democracy
depend on popular participation and
support to maintain their authority.”’

In 1946, the Executive Director of the
American Institute of Accountants—
the predecessor to the American Insti-
tute of Certified Public Accountants—
stated that:

The very existence of the accounting pro-
fession depends on public confidence in the
determination of certified public account-
ants to safeguard the public interest. This
confidence can be maintained only by evi-
dence of both technical competence and
moral obligation. One item of evidence is
promulgation and enforcement of rules of
professional conduct.

So, why did the legal and accounting
profession fail to follow their own prin-
ciples. And, why did they fail to police
themselves?

Part of the problem stems from the
1990s practices of investment bankers
and venture capitalists—taking a piece
of the deal or a piece of the upside per-
formance. This behavior spread into al-
most every public company.

And, following their clients, account-
ants and lawyers also began adopting
these practices. Add to this an enor-
mous pressure on company executives
to hit revenue and earnings targets on
a quarterly basis.

Amidst this obsession with short-
term results, no one was left to look
after the company’s long-term sur-
vival.
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At the same time, lawyers and ac-
countants faced their own profit pres-
sures as their compensation was tied to
their ‘““book of business’ and their suc-
cess in cross-selling different services
to their clients.

These cultural conflicts presented a
threat to professional values.

For auditing firms, traditional pro-
fessional values mean attesting to in-
vestors and lenders that the company’s
financial statements are properly pre-
pared and reflect all material issues.

The business culture, however, en-
couraged the auditor to serve company
executives—not only to refrain from
pushing back, but also to affirmatively
help them achieve their personal goals.

Furthermore, audit services them-
selves became more and more of a low-
profit business, as audit firms battled
each other to gain the inside audit po-
sition—which could help them market
high-profit services. The big money
was in selling tax-engineered products.

Finally, the private interests of the
accounting professional and the cor-
porate executive converged on one kind
of activity that has proved particularly
toxic—the proprietary financial ma-
neuver that boosted reported earnings.
That means, manipulate the bottom
line of the financial statements.

Such maneuvers satisfied the execu-
tives’ need to feed the markets and
keep stock prices afloat.

They also satisfied the accountant’s
need for generating large profits for
their firm and for their own bonus for-
mula.

Similarly, for law firms, the tradi-
tional professional values are associ-
ated with loyalty to the client and ad-
vocacy of the client’s interests within
the bounds of the law.

Yet, loyalty to the corporate client
and attention to corporate risks came
to be sorely tested in many instances.

A company executive could well be
more interested in getting a deal
done—and getting the legal opinion
needed to support the accounting anal-
ysis—than in gaining an accurate un-
derstanding of the legal merits of the
issue and the associated risks to the
company.

A law firm might even have its own
stake in getting the deal done—because
of a bonus or contingency fee associ-
ated with completing the deal—or be-
cause of having assisted a promoter in
developing the deal.

In many accounting and tax schemes,
executives simply did not want a frank
assessment of legal merits and risks.

Instead, what they sought was a pro-
fessional opinion that would justify
hiding the true nature of a transaction
from readers of financial reports and
tax returns.

This was not legal advice on the mer-
its—it was advice that was needed to
justify hiding the ball.

Clearly, some accounting firms and
law firms have abandoned ethics for
the big dollar bonus.

As an extreme example, there were
many people in the Arthur Andersen
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Houston office who knew about the de-
struction of Enron documents. Not one
appears to have realized that what
they were doing was terribly wrong.
Apparently, not one of these profes-
sionals even thought to check with
anyone elsewhere in the firm about
whether or not what they were doing
was wrong.

Professional firms also have been all
too willing to let themselves be com-
partmentalized. This way, they could
say “That wasn’t my job’ when things
went wrong.

Consider the case of prominent law
firms that provided tax opinions for in-
vestment banks and other promoters to
use in selling tax shelter products.

These opinions described the con-
sequences of complicated tax maneu-
vers—based on the assumption that the
future tax shelter purchaser would
have a valid business purpose. And on
the assumption that the transaction
would not be tweaked further to reduce
financial risk to almost nothing.

It may have been true that these
firms were asked to provide advice
based on those implausible assump-
tions. But that does not justify allow-
ing the firm’s professional reputation
to be used to market tax shelters. The
lawyers simply must have known that
no purchaser could realistically be ex-
pected to supply the critical assumed
facts.

The Enron case of using tax shelters
to generate phantom financial earnings
also seems to reflect a cycle of “That
wasn’t my job’’ role-playing.

The tax lawyers found a business pur-
pose for the transaction because it gen-
erated financial earnings.

The accountants found financial
earnings because the transaction prom-
ised future tax reductions. It all seems
a bit circular.

And it all assumes that creating mis-
leading earnings reports is in the real
business interest of the corporation.
Again, the professionals appear to have
lost track of who their real client was.

Now, what do we need to do about
this?

Congress and Federal regulators
started to address these issues with the
Sarbanes-Oxley Act of 2002.

For example, Sarbanes-Oxley calls
for lawyers practicing before the SEC
to report evidence of securities viola-
tions “‘up the chain’’ of their corporate
clients—ultimately to corporate
boards.

And the Act calls for auditors to re-
port directly to the corporate board’s
audit committee. And, provide a num-
ber of safeguards to assure that audit
committees have the independence and
autonomy needed to represent cor-
porate interests and not personal inter-
ests.

The Sarbanes-Oxley Act also address-
es auditor independence in ways that
respond to the business pressures that |
described earlier.

Audit partners cannot be com-
pensated based on cross-selling. Audit
personnel must be rotated periodically.
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And a one-year cooling off period is re-
quired in the case of individuals mov-
ing between employment at an audit
firm and employment at an audit cli-
ent.

Public companies are prohibited from
obtaining certain non-audit services
from their auditor, and all other non-
audit services require prior approval of
the board’s audit committee.

But these changes just nibble at the
edges of the bigger problem. We have to
reign in these lawyers, accountants,
and investment bankers who are out
there manipulating the tax code to
come up with tax shelter schemes.

The tax shelter legislation that
Chairman GRASSLEY and | introduce
today goes to the heart of the tax
schemes problem.

For example, the bill ensures that
transactions are done for legitimate
business purposes. That means that
transactions must have economic sub-
stance and are not done merely to
avoid taxes.

It makes it explicit that achieving a
particular kind of financial accounting
treatment does not provide the needed
““business purpose’” to satisfy tax re-
quirements.

The bill also provides for stiff pen-
alties that are needed to back up
Treasury’s new shelter disclosure re-
quirements.

As a Treasury official pointed out,
“[1]f a promoter is comfortable with
selling a transaction. If a practitioner
is comfortable with advising that the
transaction is proper. And if a taxpayer
is comfortable with entering into that
transaction. Then they should all be
comfortable with the IRS knowing
about the transaction.”

Our bill also broadens the IRS’s abil-
ity to enjoin tax shelter promoters and
allows the agency to impose monetary
penalties—in addition to suspension or
disbarment—on disreputable tax advi-
sors or their firms.

And more may be needed, from both
government and the private sector.

For one thing, we need to also pass
Senator LEVIN’s bill, S. 1767, the Audi-
tor Independence and Tax Shelters Act.
I am pleased to be an original co-spon-
sor of that legislation. The Auditor
Independence and Tax Shelters Act
compliments the legislation that | am
introducing today.

Senator LEVIN’s legislation shuts
down tax shelter promotion from the
audit and financial statement side of
the equation. Specifically, S. 1767
would strengthen auditor independence
by prohibiting them from providing tax
shelter services to their audit clients.

The legislation would also reduce po-
tential auditor conflicts of interest by
codifying four auditor independence
principles to guide the audit commit-
tees of the Board of Directors of a pub-
licly traded company, when that com-
mittee is required by the Sarbanes-
Oxley Act to decide whether the com-
pany may provide certain non-audit
services to the corporation.

Next, the SEC and the new Public
Accounting Oversight Board should de-
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vote significant resources to consid-
ering ways to improve the clarity of
the tax footnote in the company’s fi-
nancial statements.

They should also undertake a com-
prehensive review of financial report-
ing of income taxation. These agencies
should also ensure that they have tax
experts to ensure proper oversight in-
vestigations and reviews of the finan-
cial statement tax disclosures.

The IRS should improve the clarity
of the already-required reconciliation
between book and tax earnings on the
corporate tax return—the Schedule M-
1.

And we need to have better commu-
nication and coordination between the
various federal departments and agen-
cies with oversight over lawyers, ac-
countants and investment bankers.
The Department of Treasury, the IRS,
the Department of Justice, the SEC,
and the Public Accounting Oversight
Board should talk to each other and
not fall into the “it’s not my job”
mindset.

The Sarbanes-Oxley Act also empow-
ers the Public Company Accounting
Oversight Board to describe new non-
audit services that public companies
could not acquire from their auditors,
even Iif they are not explicitly de-
scribed in the statute as a prohibited
service.

The Accounting Oversight Board
should review the record of SEC rule-
making in this area, as well as ongoing
business practices, and take action if it
is needed to assure the public interest
in auditor independence.

Finally, professional firms need to
cultivate professional cultures. The
Enron scandal should serve as a wake-
up call to all of us, but particularly the
professionals.

Law firms and accounting firms must
be sure that their members and em-
ployees understand the nature of cor-
porate representation and who the cli-
ent is.

Everyone who works at the firm
needs to understand that the firm is
committed to integrity and quality.
And to understand that the firm’s lead-
ers will listen and react if legitimate
questions arise.

Professionals should resist the tend-
ency to avert their eyes to obvious
issues on the grounds that they are
technically someone else’s responsi-
bility.

In the best traditions of both the ac-
counting and legal professions, the
work of the professional must be guid-
ed by commitments to professional
duty, fair dealing, and honesty.

I hope that the leaders of the ac-
counting and legal professions under-
stand how important this is, and take
the actions needed to give new vitality
to these great traditions.

Every Spring, Americans sit down at
the kitchen table, or at their home
computer, and figure out their taxes.

With quiet patriotism, these Ameri-
cans step up and pay their fair share.
They are counting on us to make sure
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that sophisticated corporations pay

their fair share as well.

I am simply unwilling to tell the
school teacher in Montana that he
needs to pony up a little more because
Congress is unwilling to shut down a
loophole that is costing tens of billions
every year.

I look forward to continuing to work
with the Chairman of the Finance
Committee, Senator GRASSLEY, to see
the Tax Shelter Transparency and En-
forcement Act through to enactment.

I also urge all of my congressional
colleagues—in the House and the Sen-
ate—to join forces to send tax shelter
legislation to the President for his sig-
nature.

We need to act to close these tax
shelters and restore professional eth-
ics. And we need to act before the next
big scandal comes. Congress cannot ig-
nore the problem any longer.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1937

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; ETC.

(a) SHORT TITLE.—This Act may be cited as
the ““Tax Shelter Transparency and Enforce-
ment Act’’.

(b) AMENDMENT OF 1986 CODE.—Except as
otherwise expressly provided, whenever in
this Act an amendment or repeal is ex-
pressed in terms of an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a
section or other provision of the Internal
Revenue Code of 1986.

(c) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; amendment of 1986 Code;

table of contents.

TITLE I—PROVISIONS DESIGNED TO
CURTAIL TAX SHELTERS
Clarification of economic substance

doctrine.

Penalty for failing to disclose re-
portable transaction.

Accuracy-related penalty for listed
transactions and other report-
able transactions having a sig-
nificant tax avoidance purpose.

Penalty for understatements at-
tributable to transactions lack-
ing economic substance, etc.

Modifications of substantial under-
statement penalty for non-
reportable transactions.

Tax shelter exception to confiden-
tiality privileges relating to
taxpayer communications.

Disclosure of reportable trans-
actions.

Modifications to penalty for failure
to register tax shelters.

Modification of penalty for failure
to maintain lists of investors.

Modification of actions to enjoin
certain conduct related to tax
shelters and reportable trans-
actions.

Understatement of taxpayer’s li-
ability by income tax return
preparer.

Penalty on failure to report inter-
ests in foreign financial ac-
counts.

Sec. 101.

Sec. 102.

Sec. 103.

Sec. 104.

Sec. 105.

Sec. 106.

Sec. 107.

Sec. 108.
Sec. 109.

Sec. 110.

Sec. 111.

Sec. 112.
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Sec. 113.
Sec. 114.

Frivolous tax submissions.

Regulation of individuals prac-
ticing before the Department of
Treasury.

Penalty on promoters of tax shel-
ters.

Statute of limitations for taxable
years for which required listed
transactions not reported.

Denial of deduction for interest on
underpayments attributable to
nondisclosed reportable and
noneconomic substance trans-
actions.

118. Authorization of appropriations for

tax law enforcement.
TITLE II—OTHER CORPORATE
GOVERNANCE PROVISIONS

201. Affirmation of consolidated return

regulation authority.

Sec. 115.

Sec. 116.

Sec. 117.

Sec.

Sec.

Sec. 202. Signing of corporate tax returns by
chief executive officer.

Sec. 203. Denial of deduction for certain
fines, penalties, and other
amounts.

Sec. 204. Disallowance of deduction for puni-
tive damages.

Sec. 205. Increase in criminal monetary pen-

alty limitation for the under-
payment or overpayment of tax
due to fraud.
TITLE I1I—ENRON-RELATED TAX
SHELTER PROVISIONS

Sec. 301. Limitation on transfer or importa-
tion of built-in losses.

Sec. 302. No reduction of basis under section
734 in stock held by partnership
in corporate partner.

Sec. 303. Repeal of special rules for FASITs.

Sec. 304. Expanded disallowance of deduc-
tion for interest on convertible
debt.

Sec. 305. Expanded authority to disallow tax
benefits under section 269.

Sec. 306. Modification of interaction be-
tween subpart F and passive
foreign investment company
rules.

TITLE I—PROVISIONS DESIGNED TO
CURTAIL TAX SHELTERS

SEC. 101. CLARIFICATION OF ECONOMIC SUB-
STANCE DOCTRINE.

(a) IN GENERAL.—Section 7701 is amended
by redesignating subsection (n) as subsection
(0) and by inserting after subsection (m) the
following new subsection:

““(n) CLARIFICATION OF
STANCE DOCTRINE; ETC.—

‘(1) GENERAL RULES.—

“(A) IN GENERAL.—IN any case in which a
court determines that the economic sub-
stance doctrine is relevant for purposes of
this title to a transaction (or series of trans-
actions), such transaction (or series of trans-
actions) shall have economic substance only
if the requirements of this paragraph are
met.

‘“(B) DEFINITION OF ECONOMIC SUBSTANCE.—
For purposes of subparagraph (A)—

“(i) IN GENERAL.—A transaction has eco-
nomic substance only if—

“(1) the transaction changes in a meaning-
ful way (apart from Federal tax effects) the
taxpayer’s economic position, and

“(11) the taxpayer has a substantial nontax
purpose for entering into such transaction
and the transaction is a reasonable means of
accomplishing such purpose.

In applying subclause (Il), a purpose of
achieving a financial accounting benefit
shall not be taken into account in deter-
mining whether a transaction has a substan-
tial nontax purpose if the origin of such fi-
nancial accounting benefit is a reduction of
income tax.

““(ii) SPECIAL RULE WHERE TAXPAYER RELIES
ON PROFIT POTENTIAL.—A transaction shall

EcoNnoMIC  SuB-
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not be treated as having economic substance
by reason of having a potential for profit un-
less—

“(1) the present value of the reasonably ex-
pected pre-tax profit from the transaction is
substantial in relation to the present value
of the expected net tax benefits that would
be allowed if the transaction were respected,
and

“(11) the reasonably expected pre-tax profit
from the transaction exceeds a risk-free rate
of return.

““(C) TREATMENT OF FEES AND FOREIGN
TAXES.—Fees and other transaction expenses
and foreign taxes shall be taken into account
as expenses in determining pre-tax profit
under subparagraph (B)(ii).

““(2) SPECIAL RULES FOR TRANSACTIONS WITH
TAX-INDIFFERENT PARTIES.—

““(A) SPECIAL RULES FOR FINANCING TRANS-
ACTIONS.—The form of a transaction which is
in substance the borrowing of money or the
acquisition of financial capital directly or
indirectly from a tax-indifferent party shall
not be respected if the present value of the
deductions to be claimed with respect to the
transaction is substantially in excess of the
present value of the anticipated economic re-
turns of the person lending the money or
providing the financial capital. A public of-
fering shall be treated as a borrowing, or an
acquisition of financial capital, from a tax-
indifferent party if it is reasonably expected
that at least 50 percent of the offering will be
placed with tax-indifferent parties.

““(B) ARTIFICIAL INCOME SHIFTING AND BASIS
ADJUSTMENTS.—The form of a transaction
with a tax-indifferent party shall not be re-
spected if—

“(i) it results in an allocation of income or
gain to the tax-indifferent party in excess of
such party’s economic income or gain, or

“(ii) it results in a basis adjustment or
shifting of basis on account of overstating
the income or gain of the tax-indifferent
party.

‘“(3) DEFINITIONS AND SPECIAL RULES.—For
purposes of this subsection—

““(A) ECONOMIC SUBSTANCE DOCTRINE.—The
term ‘economic substance doctrine’ means
the common law doctrine under which tax
benefits under subtitle A with respect to a
transaction are not allowable if the trans-
action does not have economic substance or
lacks a business purpose.

““(B) TAX-INDIFFERENT PARTY.—The term
‘tax-indifferent party’ means any person or
entity not subject to tax imposed by subtitle
A. A person shall be treated as a tax-indif-
ferent party with respect to a transaction if
the items taken into account with respect to
the transaction have no substantial impact
on such person’s liability under subtitle A.

“(C) EXCEPTION FOR PERSONAL TRANS-
ACTIONS OF INDIVIDUALS.—In the case of an
individual, this subsection shall apply only
to transactions entered into in connection
with a trade or business or an activity en-
gaged in for the production of income.

‘(D) TREATMENT OF LESSORS.—In applying
paragraph (1)(B)(ii) to the lessor of tangible
property subject to a lease—

‘(i) the expected net tax benefits with re-
spect to the leased property shall not include
the benefits of—

“(1) depreciation,

“(11) any tax credit, or

“(111) any other deduction as provided in
guidance by the Secretary, and

‘(i) subclause (Il) of paragraph (1)(B)(ii)
shall be disregarded in determining whether
any of such benefits are allowable.

““(4) OTHER COMMON LAW DOCTRINES NOT AF-
FECTED.—Except as specifically provided in
this subsection, the provisions of this sub-
section shall not be construed as altering or
supplanting any other rule of law, and the
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requirements of this subsection shall be con-
strued as being in addition to any such other
rule of law.

““(5) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary or appropriate to carry out the pur-
poses of this subsection. Such regulations
may include exemptions from the applica-
tion of this subsection.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to trans-
actions entered into after the date of the en-
actment of this Act.

SEC. 102. PENALTY FOR FAILING TO DISCLOSE
REPORTABLE TRANSACTION.

(@) IN GENERAL.—Part | of subchapter B of
chapter 68 (relating to assessable penalties)
is amended by inserting after section 6707
the following new section:

“SEC. 6707A. PENALTY FOR FAILURE TO INCLUDE
REPORTABLE TRANSACTION INFOR-
MATION WITH RETURN OR STATE-
MENT.

“(a) IMPOSITION OF PENALTY.—ANy person
who fails to include on any return or state-
ment any information with respect to a re-
portable transaction which is required under
section 6011 to be included with such return
or statement shall pay a penalty in the
amount determined under subsection (b).

““(b) AMOUNT OF PENALTY.—

“(1) IN GENERAL.—Except as provided in
paragraphs (2) and (3), the amount of the
penalty under subsection (a) shall be $50,000.

““(2) LISTED TRANSACTION.—The amount of
the penalty under subsection (a) with respect
to a listed transaction shall be $100,000.

““(8) INCREASE IN PENALTY FOR LARGE ENTI-
TIES AND HIGH NET WORTH INDIVIDUALS.—

“(A) IN GENERAL.—INn the case of a failure
under subsection (a) by—

‘(i) a large entity, or

“(ii) a high net worth individual,
the penalty under paragraph (1) or (2) shall
be twice the amount determined without re-
gard to this paragraph.

““(B) LARGE ENTITY.—For purposes of sub-
paragraph (A), the term ‘large entity’ means,
with respect to any taxable year, a person
(other than a natural person) with gross re-
ceipts in excess of $10,000,000 for the taxable
year in which the reportable transaction oc-
curs or the preceding taxable year. Rules
similar to the rules of paragraph (2) and sub-
paragraphs (B), (C), and (D) of paragraph (3)
of section 448(c) shall apply for purposes of
this subparagraph.

““(C) HIGH NET WORTH INDIVIDUAL.—For pur-
poses of subparagraph (A), the term ‘high net
worth individual’ means, with respect to a
reportable transaction, a natural person
whose net worth exceeds $2,000,000 imme-
diately before the transaction.

““(c) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) REPORTABLE TRANSACTION.—The term
‘reportable transaction’ means any trans-
action with respect to which information is
required to be included with a return or
statement because, as determined under reg-
ulations prescribed under section 6011, such
transaction is of a type which the Secretary
determines as having a potential for tax
avoidance or evasion.

““(2) LISTED TRANSACTION.—Except as pro-
vided in regulations, the term ‘listed trans-
action’” means a reportable transaction
which is the same as, or substantially simi-
lar to, a transaction specifically identified
by the Secretary as a tax avoidance trans-
action for purposes of section 6011.

““(d) AUTHORITY TO RESCIND PENALTY.—

“(1) IN GENERAL.—The Commissioner of In-
ternal Revenue may rescind all or any por-
tion of any penalty imposed by this section
with respect to any violation if—
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““(A) the violation is with respect to a re-
portable transaction other than a listed
transaction,

““(B) the person on whom the penalty is im-
posed has a history of complying with the re-
quirements of this title,

““(C) it is shown that the violation is due to
an unintentional mistake of fact;

“(D) imposing the penalty would be
against equity and good conscience, and

““(E) rescinding the penalty would promote
compliance with the requirements of this
title and effective tax administration.

‘“(2) DISCRETION.—The exercise of authority
under paragraph (1) shall be at the sole dis-
cretion of the Commissioner and may be del-
egated only to the head of the Office of Tax
Shelter Analysis. The Commissioner, in the
Commissioner’s sole discretion, may estab-
lish a procedure to determine if a penalty
should be referred to the Commissioner or
the head of such Office for a determination
under paragraph (1).

“(3) No AppPeEAL.—Notwithstanding any
other provision of law, any determination
under this subsection may not be reviewed in
any administrative or judicial proceeding.

‘“(4) RECORDS.—If a penalty is rescinded
under paragraph (1), the Commissioner shall
place in the file in the Office of the Commis-
sioner the opinion of the Commissioner or
the head of the Office of Tax Shelter Anal-
ysis with respect to the determination, in-
cluding—

““(A) the facts and circumstances of the
transaction,

““(B) the reasons for the rescission, and

““(C) the amount of the penalty rescinded.

“(5) REPORT.—The Commissioner shall
each year report to the Committee on Ways
and Means of the House of Representatives
and the Committee on Finance of the Sen-
ate—

“(A) a summary of the total number and
aggregate amount of penalties imposed, and
rescinded, under this section, and

‘“(B) a description of each penalty re-
scinded under this subsection and the rea-
sons therefor.

‘“(e) PENALTY REPORTED TO SEC.—In the
case of a person—

‘(1) which is required to file periodic re-
ports under section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 or is required to be
consolidated with another person for pur-
poses of such reports, and

““(2) which—

““(A) is required to pay a penalty under this
section with respect to a listed transaction,

““(B) is required to pay a penalty under sec-
tion 6662A with respect to any reportable
transaction at a rate prescribed under sec-
tion 6662A(c), or

““(C) is required to pay a penalty under sec-
tion 6662B with respect to any noneconomic
substance transaction,
the requirement to pay such penalty shall be
disclosed in such reports filed by such person
for such periods as the Secretary shall speci-
fy. Failure to make a disclosure in accord-
ance with the preceding sentence shall be
treated as a failure to which the penalty
under subsection (b)(2) applies.

“(f) COORDINATION WITH OTHER PEN-
ALTIES.—The penalty imposed by this section
is in addition to any penalty imposed under
this title.”.

(b) CONFORMING AMENDMENT.—The table of
sections for part | of subchapter B of chapter
68 is amended by inserting after the item re-
lating to section 6707 the following:

““Sec. 6707A. Penalty for failure to include re-

portable transaction informa-
tion with return or state-
ment.”.

(c) EFFeECTIVE DATE.—The amendments
made by this section shall apply to returns

November 24, 2003

and statements the due date for which is

after the date of the enactment of this Act.

SEC. 103. ACCURACY-RELATED PENALTY FOR
LISTED TRANSACTIONS AND OTHER
REPORTABLE TRANSACTIONS HAV-
ING A SIGNIFICANT TAX AVOIDANCE
PURPOSE.

(@) IN GENERAL.—Subchapter A of chapter
68 is amended by inserting after section 6662
the following new section:

“SEC. 6662A. IMPOSITION OF ACCURACY-RE-
LATED PENALTY ON UNDERSTATE-
MENTS WITH RESPECT TO REPORT-
ABLE TRANSACTIONS.

““(a) IMPOSITION OF PENALTY.—If a taxpayer
has a reportable transaction understatement
for any taxable year, there shall be added to
the tax an amount equal to 20 percent of the
amount of such understatement.

““(b) REPORTABLE TRANSACTION UNDER-
STATEMENT.—For purposes of this section—

“(1) IN GENERAL.—The term ‘reportable
transaction understatement’ means the sum
of

“(A) the product of—

“(i) the amount of the increase (if any) in
taxable income which results from a dif-
ference between the proper tax treatment of
an item to which this section applies and the
taxpayer’s treatment of such item (as shown
on the taxpayer’s return of tax), and

“(ii) the highest rate of tax imposed by
section 1 (section 11 in the case of a taxpayer
which is a corporation), and

““(B) the amount of the decrease (if any) in
the aggregate amount of credits determined
under subtitle A which results from a dif-
ference between the taxpayer’s treatment of
an item to which this section applies (as
shown on the taxpayer’s return of tax) and
the proper tax treatment of such item.

For purposes of subparagraph (A), any reduc-
tion of the excess of deductions allowed for
the taxable year over gross income for such
year, and any reduction in the amount of
capital losses which would (without regard
to section 1211) be allowed for such year,
shall be treated as an increase in taxable in-
come.

““(2) ITEMS TO WHICH SECTION APPLIES.—This
section shall apply to any item which is at-
tributable to—

“(A) any listed transaction, and

“(B) any reportable transaction (other
than a listed transaction) if a significant
purpose of such transaction is the avoidance
or evasion of Federal income tax.

““(c) HIGHER PENALTY FOR NONDISCLOSED
LISTED AND OTHER AVOIDANCE TRANS-
ACTIONS.—

“(1) IN GENERAL.—Subsection (a) shall be
applied by substituting ‘30 percent’ for ‘20
percent’ with respect to the portion of any
reportable transaction understatement with
respect to which the requirement of section
6664(d)(2)(A) is not met.

““(2) RULES APPLICABLE TO ASSERTION AND
COMPROMISE OF PENALTY.—

“(A) IN GENERAL.—Only upon the approval
by the Chief Counsel for the Internal Rev-
enue Service or the Chief Counsel’s delegate
at the national office of the Internal Rev-
enue Service may a penalty to which para-
graph (1) applies be included in a 1st letter of
proposed deficiency which allows the tax-
payer an opportunity for administrative re-
view in the Internal Revenue Service Office
of Appeals. If such a letter is provided to the
taxpayer, only the Commissioner of Internal
Revenue may compromise all or any portion
of such penalty.

““(B) APPLICABLE RULES.—The rules of para-
graphs (2), (3), (4), and (5) of section 6707A(d)
shall apply for purposes of subparagraph (A).

‘‘(d) DEFINITIONS OF REPORTABLE AND LIST-
ED TRANSACTIONS.—For purposes of this sec-
tion, the terms ‘reportable transaction’ and
‘listed transaction’ have the respective



November 24, 2003

meanings given to such terms by section
6707A(c).

‘“‘(e) SPECIAL RULES.—

‘(1) COORDINATION WITH PENALTIES, ETC., ON
OTHER UNDERSTATEMENTS.—In the case of an
understatement (as defined in section
6662(d)(2))—

“(A) the amount of such understatement
(determined without regard to this para-
graph) shall be increased by the aggregate
amount of reportable transaction under-
statements and noneconomic substance
transaction understatements for purposes of
determining whether such understatement is
a substantial understatement under section
6662(d)(1), and

“(B) the addition to tax under section
6662(a) shall apply only to the excess of the
amount of the substantial understatement
(if any) after the application of subparagraph
(A) over the aggregate amount of reportable
transaction understatements and non-
economic substance transaction understate-
ments.

““(2) COORDINATION WITH OTHER PENALTIES.—

““(A) APPLICATION OF FRAUD PENALTY.—Ref-
erences to an underpayment in section 6663
shall be treated as including references to a
reportable transaction understatement and a
noneconomic substance transaction under-
statement.

“(B) NO DOUBLE PENALTY.—This section
shall not apply to any portion of an under-
statement on which a penalty is imposed
under section 6662B or 6663.

““(3) SPECIAL RULE FOR AMENDED RETURNS.—
Except as provided in regulations, in no
event shall any tax treatment included with
an amendment or supplement to a return of
tax be taken into account in determining the
amount of any reportable transaction under-
statement or noneconomic substance trans-
action understatement if the amendment or
supplement is filed after the earlier of the
date the taxpayer is first contacted by the
Secretary regarding the examination of the
return or such other date as is specified by
the Secretary.

““(4) NONECONOMIC SUBSTANCE TRANSACTION
UNDERSTATEMENT.—For purposes of this sub-
section, the term ‘noneconomic substance
transaction understatement’ has the mean-
ing given such term by section 6662B(c).

““(5) CROSS REFERENCE.—

“For reporting of section 6662A(c) penalty
to the Securities and Exchange Commission,
see section 6707A(e).”.

(b) DETERMINATION OF OTHER UNDERSTATE-
MENTS.—Subparagraph (A) of  section
6662(d)(2) is amended by adding at the end
the following flush sentence:

“The excess under the preceding sentence
shall be determined without regard to items
to which section 6662A applies and without
regard to items with respect to which a pen-
alty is imposed by section 6662B."".

(c) REASONABLE CAUSE EXCEPTION.—

(1) IN GENERAL.—Section 6664 is amended
by adding at the end the following new sub-
section:

“‘(d) REASONABLE CAUSE EXCEPTION FOR RE-
PORTABLE TRANSACTION UNDERSTATEMENTS.—

“(1) IN GENERAL.—NoO penalty shall be im-
posed under section 6662A with respect to
any portion of a reportable transaction un-
derstatement if it is shown that there was a
reasonable cause for such portion and that
the taxpayer acted in good faith with respect
to such portion.

“(2) SPECIAL RULES.—Paragraph (1) shall
not apply to any reportable transaction un-
derstatement unless—

“(A) the relevant facts affecting the tax
treatment of the item are adequately dis-
closed in accordance with the regulations
prescribed under section 6011,

““(B) there is or was substantial authority
for such treatment, and
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““(C) the taxpayer reasonably believed that
such treatment was more likely than not the
proper treatment.

A taxpayer failing to adequately disclose in
accordance with section 6011 shall be treated
as meeting the requirements of subparagraph
(A) if the penalty for such failure was re-
scinded under section 6707A(d).

““(3) RULES RELATING TO REASONABLE BE-
LIEF.—For purposes of paragraph (2)(C)—

“(A) IN GENERAL.—A taxpayer shall be
treated as having a reasonable belief with re-
spect to the tax treatment of an item only if
such belief—

““(i) is based on the facts and law that exist
at the time the return of tax which includes
such tax treatment is filed, and

“(if) relates solely to the taxpayer’s
chances of success on the merits of such
treatment and does not take into account
the possibility that a return will not be au-
dited, such treatment will not be raised on
audit, or such treatment will be resolved
through settlement if it is raised.

““(B) CERTAIN OPINIONS MAY NOT BE RELIED
UPON.—

‘(i) IN GENERAL.—AnN opinion of a tax advi-
sor may not be relied upon to establish the
reasonable belief of a taxpayer if—

“(l) the tax advisor is described in clause
(ii), or

“(11) the opinion is described in clause (iii).

““(if) DISQUALIFIED TAX ADVISORS.—A tax
advisor is described in this clause if the tax
advisor—

“(1) is a material advisor (within the mean-
ing of section 6111(b)(1)) who participates in
the organization, management, promotion,
or sale of the transaction or who is related
(within the meaning of section 267(b) or
707(b)(1)) to any person who so participates,

‘(1) is compensated directly or indirectly
by a material advisor with respect to the
transaction,

“(111) has a fee arrangement with respect
to the transaction which is contingent on all
or part of the intended tax benefits from the
transaction being sustained, or

“(1V) as determined under regulations pre-
scribed by the Secretary, has a disqualifying
financial interest with respect to the trans-
action.

““(iii) DISQUALIFIED OPINIONS.—FoOr purposes
of clause (i), an opinion is disqualified if the
opinion—

“(I) is based on unreasonable factual or
legal assumptions (including assumptions as
to future events),

“(I) unreasonably relies on representa-
tions, statements, findings, or agreements of
the taxpayer or any other person,

“(111) does not identify and consider all rel-
evant facts, or

“(IV) fails to meet any other requirement
as the Secretary may prescribe.”.

(2) CONFORMING AMENDMENT.—The heading
for subsection (c) of section 6664 is amended
by inserting ‘““FOR UNDERPAYMENTS’ after
““EXCEPTION"".

(d) CONFORMING AMENDMENTS.—
(1) Subparagraph (C) of section 461(i)(3) is

amended by striking ‘“‘section
6662(d)(2)(C)(iii)” and inserting ‘‘section
1274(b)(3)(C)"".

(2) Paragraph (3) of section 1274(b) is
amended—

(A) by striking ‘““‘(as defined in section
6662(d)(2)(C)(iii))”" in subparagraph (B)(i), and

(B) by adding at the end the following new
subparagraph:

““(C) TAX SHELTER.—For purposes of sub-
paragraph (B), the term ‘tax shelter’ means—

‘(i) a partnership or other entity,

““(if) any investment plan or arrangement,
or

““(iii) any other plan or arrangement,
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if a significant purpose of such partnership,
entity, plan, or arrangement is the avoid-
ance or evasion of Federal income tax.”.

(3) Section 6662(d)(2) is amended by strik-
ing subparagraphs (C) and (D).

(4) Section 6664(c)(1) is amended by strik-
ing “this part’” and inserting ‘‘section 6662 or
6663".

(5) Subsection (b) of section 7525 is amend-
ed by striking ‘“‘section 6662(d)(2)(C)(iii)”’ and
inserting ‘‘section 1274(b)(3)(C)"".

(6)(A) The heading for section 6662 is
amended to read as follows:

“SEC. 6662. IMPOSITION OF ACCURACY-RELATED
PENALTY ON UNDERPAYMENTS.”.

(B) The table of sections for part Il of sub-
chapter A of chapter 68 is amended by strik-
ing the item relating to section 6662 and in-
serting the following new items:

‘““Sec. 6662. Imposition of accuracy-related

penalty on underpayments.

‘“Sec. 6662A. Imposition of accuracy-related
penalty on understatements
with respect to reportable
transactions.”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years ending after the date of the enactment
of this Act.

SEC. 104. PENALTY FOR UNDERSTATEMENTS AT-
TRIBUTABLE TO TRANSACTIONS
LACKING ECONOMIC SUBSTANCE,
ETC.

(@) IN GENERAL.—Subchapter A of chapter
68 is amended by inserting after section
6662A the following new section:

“SEC. 6662B. PENALTY FOR UNDERSTATEMENTS
ATTRIBUTABLE TO TRANSACTIONS
LACKING ECONOMIC SUBSTANCE,
ETC.

““(a) IMPOSITION OF PENALTY.—If a taxpayer
has an noneconomic substance transaction
understatement for any taxable year, there
shall be added to the tax an amount equal to
40 percent of the amount of such understate-
ment.

“‘(b) REDUCTION OF PENALTY FOR DISCLOSED
TRANSACTIONS.—Subsection (a) shall be ap-
plied by substituting ‘20 percent’ for ‘40 per-
cent’ with respect to the portion of any non-
economic substance transaction understate-
ment with respect to which the relevant
facts affecting the tax treatment of the item
are adequately disclosed in the return or a
statement attached to the return.

““(c) NONECONOMIC SUBSTANCE TRANSACTION
UNDERSTATEMENT.—For purposes of this sec-
tion—

‘(1) IN GENERAL.—The term ‘noneconomic
substance transaction understatement’
means any amount which would be an under-
statement under section 6662A(b)(1) if section
6662A were applied by taking into account
items attributable to noneconomic sub-
stance transactions rather than items to
which section 6662A would apply without re-
gard to this paragraph.

““(2) NON