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The Senate met at 9:30 a.m. and was
called to order by the Honorable CHUCK
HAGEL, a Senator from the State of Ne-
braska.

The PRESIDING OFFICER. Today’s
prayer will be offered by our guest
Chaplain from Omaha, NE, the pastor
of Countryside Community Church, the
Reverend Donald Longbottom.

PRAYER

The guest Chaplain offered the fol-
lowing prayer:

Let us pray.

Creator God, give us insight to see
the things our eyes overlook: Your infi-
nite stars hanging low over the prairie
on a winter’s night, the rhythms of the
tides as they ebb and flow like history
itself.

Open our hearts to feel the things our
hands cannot touch: The continuing
presence of the pioneering spirits who
came before us, who are no more, yet
remain with us still. Open our ears to
hear Your still small voice echoing
quietly on the evening breeze. Teach
us, O God, to seek presence in the flash
and thunder of a springtime storm, in
the gentle pattern of a summertime
rain. Remind us, O God, that though
fall may turn our beloved land dormant
brown, Your care and concern remain
vital and alive throughout the seasons.

Although You are called by many
names, You remain beyond our naming
and our taming. Rich, poor, powerful,
weak, young or old, courageous or
meek, famous or infamous, we are all
Your creation. No matter our color,
creed, sexual orientation, or nation of
origin—we are all Your children, just
people seeking to make a life.

O God, we pray for peace and justice
in America and throughout our world.
Inspire our leaders, make them wise
and compassionate. Bless them as they
guide our Nation through fearful and
chaotic times. Empower them to bring
human history into a wondrous era of
joy and harmony.

Senate

In these things and in all things,
Lord, we humble ourselves before You
and seek Your guidance. Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable CHUCK HAGEL led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, July 14, 2004.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable CHUCK HAGEL, a Sen-
ator from the State of Nebraska, to perform
the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. HAGEL thereupon assumed the

Chair as Acting President pro tempore.

————

RECOGNITION OF THE ACTING
MAJORITY LEADER

The ACTING PRESIDENT pro tem-
pore. The acting majority leader is rec-
ognized.

———

SCHEDULE

Mr. STEVENS. Mr. President, this
morning there will be a period for
morning business for up to 30 minutes
with the majority leader or his des-
ignee in control of the first 15 minutes
and the Democratic leader or his des-
ignee in control of the final 15 minutes.

Following morning business, we will
resume consideration of the motion to
proceed to the marriage amendment.
The time until 12 noon will be equally
divided for debate on the motion. At
noon, the Senate will proceed to a clo-
ture vote on the motion to proceed to
the joint resolution. The cloture vote
will be the first vote of the day.

The leader has mentioned the Aus-
tralian free trade legislation and the
desire to finish that bill this week. In
addition, as mentioned last night, the
Senate needs to move forward with re-
spect to the FSC/ETI JOBS measure
and appoint conferees. Therefore, Sen-

ators should anticipate additional
votes during the session.
————
RECOGNITION OF THE MINORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The Senate minority leader is
recognized.

————

ORDER OF BUSINESS

Mr. DASCHLE. If I may ask the act-
ing majority leader a question, there
was some lack of clarity with regard to
the schedule. It appears as if the next
order of business will be the Australian
free trade agreement. Is it the expecta-
tion of the majority that we would
take up the Australian free trade
agreement this afternoon?

Mr. STEVENS. Mr. President, that is
my understanding. However, there was
also mention that the leader desires to
discuss moving to the JOBS measure.
That discussion may take place be-
tween the two leaders prior to the clo-
ture vote.

Mr. DASCHLE. I thank the acting
majority leader.

————————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

Printed on recycled paper.

S8055



S8056

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will be a pe-
riod for the transaction of morning
business for up to 30 minutes, with the
first half of the time under the control
of the majority leader or his designee
and the second half of the time under
the control of the Democratic leader or
his designee.

The Senator from Nevada.

——————

ORDER OF PROCEDURE

Mr. REID. Mr. President, I ask unan-
imous consent that both sides, Repub-
licans and Democrats, have their full 15
minutes for morning business.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. REID. Mr. President, that would
mean the vote for 12 o’clock may slip a
little bit because of the time that is al-
ready indicated. I ask unanimous con-
sent that the full hour also be given to
each side on the time set for debate on
the motion for cloture.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

The Senator from Nebraska.

——————

THE GUEST CHAPLAIN

Mr. HAGEL. Mr. President, I want to
briefly recognize the distinguished
guest Chaplain this morning from
Omaha, NE. Reverend Longbottom is a
very important part of our community
in Nebraska. His spiritual guidance, his
involvement in so many civic activities
has set him apart over the years, in
part because he is one of those individ-
uals who actually gets down into the
universe of areas of concern and applies
the spiritual to the practical. For that,
our State has benefited greatly. I also
wish to recognize Reverend
Longbottom’s wife Lori who accom-
panied him to Washington as well. We
in Nebraska are very proud of the
Longbottoms. I am very proud to say a
few words about him. I particularly ap-
preciated the President pro tempore al-
lowing me to open the Senate to recog-
nize my constituent and friend, Rev-
erend Longbottom.

I yield the floor.

The PRESIDENT pro tempore. The
Senator from Missouri is recognized.

———

IRAQ

Mr. BOND. Mr. President, I rise to
talk about the intelligence we had
prior to going into Iraq and the deci-
sion that was made overwhelmingly—
by I believe 77 votes in this body—to
authorize the use of force against Iraq.
Today we have received the copy of the
Butler report in Great Britain talking
about their intelligence failures as
well. Lord Butler examined the intel-
ligence the British Government had
and found there were problems in their
intelligence as well. But they did an in-
depth assessment of what they knew
then and what they know now.
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I thought it was very interesting,
since yesterday on this floor a question
had been raised about the statement
President Bush made in his address to
a joint session of both Houses of Con-
gress that Saddam Hussein had sought
uranium from Africa.

Conclusion No. 499 in the Butler re-
port is as follows:

We conclude that, on the basis of intel-
ligence assessments at the time, covering
both Niger and the Democratic Republic of
Congo, the statements on Iraqi attempts to
buy uranium from Africa in the Govern-
ment’s dossier and by the Prime Minister in
the House of Commons, were well-founded.

By extension, we also conclude that
the statement in President Bush’s
State of the Union Address of 28 Janu-
ary, 2003, that the British Government
has learned that Saddam Hussein re-
cently sought significant quantities of
uranium from Africa was well-founded.

In other words, an examination by
the committee, headed by Lord Butler,
to examine intelligence produced by
the British Intelligence Service was ac-
curate, that Iraq was seeking uranium
from Africa as part of its nuclear weap-
ons program. So much for the charges
by many—some in this body—that
there was no basis for this statement
that President Bush made, based on
British intelligence that Iraq was seek-
ing uranium from Africa and that it
was not well-founded. It was. And on
that, we now have a conclusion from
Lord Butler that was the case.

I think the issue was more fully dis-
cussed, obviously, in the conclusions of
the Senate Select Committee on Intel-
ligence and in the separate opinion,
separate findings produced by Chair-
man ROBERTS, to which I and other
members of the committee signed off.

Today, as I came to work, I heard on
the radio a very regrettable and unfor-
tunate opinion piece by a writer from
the Washington Post, saying that, ob-
viously, President Bush should not
have gone into Iraq, saying in effect
that taking down Saddam Hussein was
wrong. He was telling our troops, who
are on the ground risking their lives—
and too many who have given up their
lives—we are fighting in vain. That is
absolute nonsense. It is regrettable
that we have forgotten during a time of
war that, generally, politics stops at
the water’s edge.

As I have mentioned before on the
floor, there seems to be a concerted ef-
fort by our friends in the other party to
contend that, because the intelligence
was not as good as it should have been,
we should not have gone in and deposed
the murderous tyrant who had not only
slaughtered tens of thousands of his
own people, the Kurds, invaded Kuwait,
and threatened Saudi Arabia, but also
provided a harbor for terrorists such as
al-Qaida and Abu al-Zarqawi’s group.

I have had the opportunity to talk to
some of the young men and women who
have put their lives on the line in Iraq.
I would trust their judgment far more
than I would trust a political hatchet
job by a writer who is trying to score
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political points against the President
and the Vice President.

Let me go back to a couple of conclu-
sions from the Senate Select Com-
mittee on Intelligence.

Conclusion 92, on page 345, says:

The CIA’s examination of contacts, train-
ing, and safe haven and operational coopera-
tion as indicators of a possible Iraq/al-Qaida
relationship was a reasonable and objective
approach to the question.

Conclusion 95, on page 347, says:

The CIA’s assessment on safe haven that—
that al-Qaida or associated operatives were
present in Baghdad and northeastern Iraq in
an area under Kurdish control—was reason-
able.

In other words, judgments were rea-
sonable that this was a country har-
boring terrorists. Thinking back, do
you know what the President said? He
said that we are going to carry the war
to the terrorists. We are going to go
after them where they hide, where they
take refuge. We wiped them out in Af-
ghanistan and we had to go into Iraq
where they were also gaining safe
haven.

To say we are not significantly safer
in the United States, or people around
the world, our allies, and free people
are not safer as a result of deposing
Saddam Hussein is pure nonsense. Un-
fortunately, we are at war with the ter-
rorists. The terrorists were in Iraq.
They had access to the weapons of
mass destruction that Saddam Hussein
had produced in the past and was will-
ing to produce in the future.

Over the last few days, we all have
heard briefings on recent increased
threats in the United States. Today,
had we not acted in Iraq, we would be
even more at risk to the possibility of
terror, and the likelihood that those
terrorist attacks would have included
chemical or biological weapons would
have been far greater.

Our examination of what happened,
what was going on in Iraq, conducted
after the war found there were signifi-
cant production capabilities for chem-
ical and biological weapons in Iraq.
There were terrorists there who were
seeking to gain access to these weap-
ons. Did we find large stockpiles? No.
Did we expect to find large stockpiles?
No. At best, they said the amount of
chemical and biological weapons would
be less than would fill a swimming
pool.

But the problem with these chemical
and biological weapons, whether they
be ricin, sarin gas, anthrax, or small-
pox, very small amounts can cause sig-
nificant death, damage, and destruc-
tion to the United States. The poten-
tial to kill people with these deadly bi-
ological and chemical weapons was ter-
rific, and we are safer because we took
him out.

Do we know if we have captured all
of the weapons of mass destruction
that he produced? No. We cannot know
that. We will find out more, I believe,
as the Iraqi Government takes steps,
through its own security forces, to go
after the known and suspected terror-
ists, to find where they are. We have
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heard reports about chemical and bio-
logical weapons being dispersed. We
cannot confirm where they are. We
only hope and pray they are not in the
hands of terrorists who have made
their way to the United States. But
only time will tell.

Conclusion 97, which is on page 348 of
the Intelligence Committee report,
concluded:

The CIA’s judgment that Saddam Hussein,
if sufficiently desperate, might employ ter-
rorists with global reach—al-Qaida—to con-
duct terrorist attacks in the event of war,
was reasonable.

And of course it was reasonable; after
all, we already knew Saddam Hussein
was supporting terrorists such as the
Arab Liberation Front, and he was of-
fering money to the families of suicide
bombers, particularly Hamas. We know
he had the ability to turn his manufac-
turing capabilities, with the scientists
he had, into the production of chemical
and biological weapons.

We know how tragic the terrorist at-
tack of 9/11 was on our soil. We lost
over 3,000 people. They used unconven-
tional weapons—airplanes loaded with
fuel—to cause those deaths. I tremor to
think about what could happen if
chemical or biological weapons were
used in large areas where unsuspecting
civilians are gathered in the United
States.

After what happened on 9/11, we had
many investigations saying why didn’t
we put all of those elements together?
They were very fragmentary. We had
walls that prevented us from sharing
that information among our intel-
ligence agencies. It would have been al-
most impossible, even in hindsight, to
connect all the dots and know what
was going to happen on 9/11.

After that, intelligence analysts were
under great pressure to try to identify
potential attacks on the United States,
or the potential use by terrorists of
weapons of mass destruction and they
overstated many of those conclusions.
But what we know from our own expe-
rience is that Saddam Hussein consist-
ently engaged in a pattern of denial
and deception. He made it very dif-
ficult to find out what he was doing.
We know from his actions what a dead-
ly, murderous terrorist he was. By re-
moving the Saddam Hussein regime, we
eliminated yet another front from
which terrorists could operate safely;
most importantly, we eliminated the
possibility that Saddam’s weapons pro-
grams in the future could be leveraged
by terrorists who seek to destroy us.

Finding huge stockpiles of weapons
was not the objective of going into
Iraq. The failure to do so should not be
taken as a measure of the lack of suc-
cess in Iraq. Prime Minister Tony Blair
today said, on receiving the Butler re-
port, that we were right to go into
Iraq. He has been a steadfast ally, and
we commend him.

We also have the interim report of
the Iraqi Survey Group. We spent a
long time listening to Dr. David Kay in
our closed sessions, but he has issued
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an interim report that we can quote.
That interim report noted finding
“‘dozens of WMD-related program ac-
tivities and significant amounts of
equipment that Iraq concealed from
the United Nations during the Inspec-
tions that began in late 2002.”

Some of these included, for example:

A clandestine network of laboratories and
safehouses within the Iraqi Intelligence
Service that contained equipment subject to
U.N. monitoring and suitable for continuing
CBW research.

That is chemical
weapons research.

A prison laboratory complex, possibly used
in human testing of BW agents, that Iraqi of-
ficials working to prepare for U.N. inspec-
tions were explicitly ordered not to declare
to the U.N.

The PRESIDENT pro tempore. The
Senator’s time has expired.

Mr. BOND. Mr. President, is there
any time remaining on our side?

The PRESIDENT pro tempore. No.

Mr. BOND. Mr. President, I ask for 1
more minute to conclude.

The PRESIDENT pro tempore. I be-
lieve the Senator has 49 seconds re-
maining.

Mr. BOND. Mr. President, I will do
the best I can with the time remaining
to conclude.

Dr. David Kay said he thought ‘it
was absolutely prudent’” going into
Iraq. He went on to say:

In fact, I think at the end of the inspection
process, we’ll paint a picture of Iraq that was
far more dangerous than even we thought it
was before the war. It was a system col-
lapsing. It was a country that had the capa-
bility in weapons of mass destruction areas
and in which terrorists, like ants to honey,
were going after it.

I thank the Chair, and I yield the
floor.

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). The Demo-
cratic leader is recognized.

Mr. DASCHLE. Mr. President, I will
use my leader time and reserve the
time left under morning business for
my colleagues.

and biological

———

INCREASING NUMBER OF
UNINSURED FAMILIES IN AMERICA

Mr. DASCHLE. Mr. President, this
morning we were again reminded of
how much remains to be done in ad-
dressing the health care crisis in Amer-
ica. Today’s paper has this headline:
“Medicare Law Is Seen Leading to Cuts
in Drug Benefits for Retirees.”” Accord-
ing to the article, the government is
now estimating that 3.8 million retir-
ees who currently receive prescription
drug benefits through their employers
will see their coverage reduced or
eliminated as a result of the Repub-
lican drug law passed last fall.

That is simply unacceptable, and it is
only one of the many problems we are
facing when it comes to health care.
Over the past several years, the cost of
health insurance has skyrocketed, and
millions more Americans have found
themselves uninsured.
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A while back, I held a ‘‘living room
meeting’’ on health care costs in Sioux
Falls. An older, married couple came to
that meeting. He’s a veteran, 68 years
old, with diabetes and congenital heart
failure. She’s 62, with cerebral palsy.
Last year, shortly after the husband
retired, this couple learned that the
wife’s bladder cancer had come back.
This couple pays $418 a month in
health insurance premiums through
COBRA, plus another $400 a month for
prescriptions, and more on top of that
in co-pays for doctor visits. Soon, their
COBRA eligibility will expire.

The husband is on a waiting list—a
waiting list—to see a VA doctor. But
they don’t know how they will pay for
the wife’s health care after they lose
their current insurance coverage. Indi-
vidual coverage for a 62-year-old
woman with cerebral palsy and cancer
would be prohibitively expensive—if
they could get it at all. So, after nearly
20 years of marriage, this couple is con-
templating divorce as the only option
for getting essential health care for the
wife.

If this Senate wants to protect Amer-
ican families, let’s discuss what we can
do to make health care more affordable
and accessible so that spouses don’t
have to consider divorcing each other
in order to get essential health care.

Forty-four million Americans were
uninsured in 2002—the most recent
year for which figures are available.
That’s 2.4 million more Americans
without health insurance than the year
before—the largest 1-year increase in a
decade. Eight-and-a-half-million of
those 44 million Americans are chil-
dren. Sixteen million are women, many
in their child-bearing years.

As shocking as those figures are,
they tell only half the story—literally.
A new study conducted for Families
USA, using census data, shows that al-
most 82 million Americans—one in
three Americans younger than 66—were
uninsured at some point in the last two
years. Two thirds were uninsured for at
least six months. Half were uninsured
for 9 months or longer.

Who are these people? They’re work-
ing people, mostly. Eighty percent of
uninsured Americans live in families in
which at least one adult works. But
their employers don’t offer health in-
surance, or their pay is so low they
can’t afford to buy it. A growing num-
ber are middle class. One in four had
family incomes between $55,000 and
$75,000.

In South Dakota, more than 27 per-
cent of people younger than 65 were un-
insured for at least some part of the
last 2 years. That’s 180,000 people living
with the fear that they are just one se-
rious illness or accident away from fi-
nancial disaster.

In 14 States, according to the Fami-
lies USA study, more than one-third of
all people younger than 65 were unin-
sured for at least part of the last two
years. One in three people. The State
with the highest percentage of unin-
sured was Texas: 43.4 percent.
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We have the highest per capita
health care spending of any nation on
Earth. Yet, in comparison with other
developed, high-income nations, the
United States consistently scores at or
near the bottom on infant mortality,
life expectancy, and the proportion of
the population with health insurance.

We hear a lot today about who is
more optimistic about America’s econ-
omy and our future. I believe it is pes-
simistic to look at the state of health
care in America today and conclude
that we really can’t do much better. I
believe it is pessimistic to watch the
cost of health care increase sharply
every year; to watch the number of un-
insured Americans grow every year;
and to watch more businesses be forced
to reduce or eliminate employee and
retiree health benefits every year—
year after year—and conclude there
isn’t really much of anything we can
do about it. And I believe it is deeply
irresponsible for this Senate to spend
almost no time on serious discussions
of responsible proposals to address this
crisis. People all across America are
looking to us for help on health care.

Lowell and Pauline Larson are two of
those people. I've known the Larsons
for years. Lowell is 68, almost 69. Pau-
line turned 64 on the Fourth of July.
They 1live in Chester, SD. Lowell
Larson has worked hard all his life. He
started work in a furniture mill in
Sioux Falls just out of high school and
stayed there for 20 years before he fi-
nally got the chance—about 30 years
ago—to do what he’d wanted all his
life: own his own farm.

It’s a small farm—160 acres. The
Larsons raised corn and beans and kept
a few cows. It’s hard work. I don’t
think Mr. Larson would mind me tell-
ing you, he and Pauline don’t have
much money. Small family farmers
don’t make much money. Some years,
if the weather’s bad, or the market is
weak, they don’t make any money.

What Lowell Larson does have, in
abundance, is a strong sense of per-
sonal and family responsibility. It’s
part of the South Dakota ethic. It’s
what we’re taught, and what we teach
our children: If someone you love needs
help, you help them. And if you owe
someone money, you do everything you
can to pay them.

When Lowell Larson was a young
man, his mother had a stroke. He post-
poned marriage and spent 20 years car-
ing for her. After his mother died, Low-
ell met Pauline. At 45, he finally mar-
ried. A few years later, Pauline began
having trouble walking, and she was di-
agnosed with MS. Over the next few
years, she progressed from a cane to a
wheelchair.

In early November 2002, Pauline had
a serious stroke. She spent a few weeks
in the hospital, followed by a few
months in a nursing home. Then she
had to have her gall bladder removed—
more time in the hospital. In less than
2 years, the Larsons ended up with
$40,000 in medical bills from Pauline’s
stroke and surgery. On top of that,
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they spend more than $200 a month on
muscle relaxants and other medica-
tions Pauline needs for her MS.

The Larsons used to have private
health insurance. But it got so expen-
sive, they gave it up about 5 years ago.
“We didn’t know she was going to have
a stroke,” Lowell says.

Today, Lowell Larson gets Medicare.
Pauline has a very bare-bones health
policy that pays $75 a day for hospital
care and $50 a day for nursing home
care—nothing else. Last year, the
Larsons held a sale. They sold many of
their personal possessions and much of
their farm equipment to raise money
to pay their medical bills. The sale
brought in about $30,000. Lowell Larson
talked with doctors and hospitals and
got them to forgive another few thou-
sand dollars of their debt.

Lowell Larson brought Pauline home
from the nursing home about 18
months ago because they couldn’t af-
ford the $4,000 a month it cost and be-
cause they were both too lonely living
apart. These days, Pauline spends most
of her time in a hospital bed set up in
their home. She has difficulty speak-
ing. She also has trouble using her
right arm, which makes it hard for her
to feed herself.

It can wear you down, living with the
fear that your family is just one more
medical emergency away from finan-
cial disaster. Lowell Larson says, ‘‘A
lot of mornings, I wake up around 4:30
or 5 o’clock and I just start worrying
about things.”” The Larsons are count-
ing the days until Pauline turns 65 and
can get Medicare.

Since President Bush took office,
family health care premiums have in-
creased by more than $2,700 a year. The
average cost for a family health plan is
now $9,000 a year. Workers pay about
$2,400 of that amount out of their own
pockets. That’s just for premiums. It
doesn’t include copayments and
deductibles. And these are the people
in the best situations; they have access
to group plans through their employ-
ers. This is just one more example of
how the middle class is being squeezed
in America. Families are paying more
for skimpier coverage every year. Un-
less we act, the number of families
without health insurance will continue
to grow.

And the consequences of un-insur-
ance are staggering. People without in-
surance use one-third less health care.
They skip preventive care and regular
check-ups. They don’t fill prescrip-
tions. They postpone surgeries if they
can. They live with pain. When they
get sick, they crowd emergency rooms
where the care they get is often too lit-
tle, and too late.

In a new survey by the American Col-
lege of Emergency Physicians and the
Robert Wood Johnson Foundation,
two-thirds of ER doctors said the unin-
sured patients they see are sicker than
those with insurance, and nearly all—
94 percent—said it was harder to sched-
ule needed followup care with unin-
sured patients.
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People without insurance pay more
for health care. Hospitals routinely
charge uninsured patients up to four
times as much as patients with insur-
ance for the same services. Too often,
people who are already battling illness
find themselves having to fight off ag-
gressive debt collectors, too.

And 18,000 Americans die pre-
maturely every year because they do
not have health insurance. Forty-nine
people every day.

Our economy also suffers. The Insti-
tute of Medicine estimates that lack of
health insurance costs America be-
tween $65 billion and $130 billion a year
in lost productivity and other costs.

Democrats have been leading the
fight for universal health coverage in
America for decades. We want to work
with our Republican colleagues to re-
duce the number of uninsured Ameri-
cans and make health care more af-
fordable and accessible.

But the few proposals offered so far
by the President and congressional Re-
publicans will not work. Independent
studies of these proposals show that
they would do little to address soaring
health care costs and the growing in-
surance gap, and, in some cases, they
would actually make matters worse.

There are better ideas. Democrats
have proposed that, within 2 years, all
Americans have access to affordable
health care that is as good as the
health care members of Congress
have—at the same rates, or lower. We
ask our Republican colleagues to work
with us to make that a reality.

In addition, we should adequately
fund the Children’s Health Insurance
Program. We should also adequately
fund the VA and the Indian Health
Service—we must keep our promises to
America’s veterans and honor our trea-
ty obligations to American Indians.

We can reduce the cost of prescrip-
tion drugs—one of the driving forces
behind medical inflation—by letting
Medicare negotiate the best prices for
American seniors, and by allowing
Americans to re-import safe prescrip-
tion drugs from Canada and other in-
dustrialized nations.

I introduced a bill recently that
could significantly reduce the number
of uninsured Americans and help small
business owners create new jobs at the
same time. The Small Business Health
Tax Credit—S. 2245—would provide
small businesses with tax credits to
cover up to 50 percent of the cost of
their employees’ health insurance.
These health care tax credits would
help businesses save money, which
means they will have more money to
invest in new equipment, hire new
workers, and give their employees
raises.

If our Republican colleagues have ad-
ditional ideas that will actually reduce
the cost of health care and increase the
number of Americans with insurance,
we welcome the chance to work with
them on those ideas as well.

What we cannot do is to continue to
ignore this urgent problem. Lowell and
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Pauline Larson sold much of what they
owned to pay their medical bills be-
cause they take their responsibilities
seriously. It’s time for this Senate to
take seriously its responsibility—to
find solutions to reduce the cost of
health care and the number of Ameri-
cans without health insurance.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

ORDER OF PROCEDURE

Mr. REID. I ask unanimous consent
that the time allotted under the pre-
vious unanimous consent agreement
for the Democrats be divided 10 min-
utes to the Senator from Iowa, Mr.
HARKIN, 5 minutes to the Senator from
New York, Mr. SCHUMER. Under the
previous unanimous consent agreement
that had been entered into we have
time set aside for Senator LEVIN of 10
minutes. Senator LEVIN will not come.
I ask unanimous consent that Senator
REED of Rhode Island be inserted in his
place.

The PRESIDING OFFICER. Is there
objection?

Mr. CORNYN. Reserving the right to
object, I am sorry, I was otherwise dis-
tracted.

Mr. REID. The Senator does not need
to worry. Everything is under control.

Mr. CORNYN. That is what I was
afraid of. I want to make sure, are we
pushing back morning business?

Mr. REID. No. Morning business is
going to proceed, but because of leader
time and the prayer and the pledge,
morning business did not start until a
few minutes later. So the Democrats
will now have 15 minutes for morning
business and following that we will go
into the 2 hours of debate.

Mr. CORNYN. I thank the Senator
very much.

Mr. REID. All I was doing is stating
that Senator LEVIN will not be here.
Senator JACK REED is going to take his
place.

Mr. CORNYN. No objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Iowa.

Mr. HARKIN. I understand I have 10
minutes.

The PRESIDING OFFICER. That is
correct.

CLASSIFIED LEAK INVESTIGATION

Mr. HARKIN. Mr. President, today
we observe a sad milestone in the scan-
dal and tragedy that some have labeled
“leakgate.” It has been exactly 1 year,
July 14, since two senior White House
officials leaked Valerie Plame’s iden-
tity as a covert operative at the Cen-
tral Intelligence Agency.

Last July 14, 2003, 8 days after Ms.
Plame’s husband published an op-ed in
the New York Times which questioned
information in the President’s 2003
State of the Union message regarding a
supposed effort by Iraq to purchase
uranium from Africa, her identity was
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revealed in print by columnist Robert
Novak. This illegal act should have
outraged everyone at the White House.
It should have moved President Bush
immediately to demand the identity of
the perpetrators.

Instead, in his only public statement
about this act of betrayal, Mr. Bush
smiled—yes, he smiled—and said:

This is a town that likes to leak. I don’t
know if we are going to find out the senior
administration official. Now, this is a large
administration, and there’s a lot of senior of-
ficials. I don’t have any idea.

Again, he said it with kind of a smirk
and a wry smile on his face.

I consider that statement to be dis-
ingenuous. The number of senior White
House officials with the appropriate
clearances and access to knowledge
about Ms. Plame’s identity can prob-
ably be counted on one hand, two at
the most. If Mr. Bush was serious about
identifying the perpetrators, those offi-
cials could have been summoned to the
Oval Office and this matter would have
been resolved in 24 hours.

Now, we are not talking about some
little thing happening. This is an ille-
gal action under the law.

Mr. Bush did not question his staff in
the Oval Office. There was no outrage
at the White House. There were no in-
ternal investigations. There was no
angry President Bush demanding an-
swers from his senior aides. There was
only a cavalier dismissal, followed by a
year of virtual silence.

Three decades ago, a previous occu-
pant of the Oval Office, President
Nixon, was recorded on audiotape say-
ing to a senior White House official:

I don’t give an [expletive] what happens. I
want you to stonewall it, let them plead the
Fifth Amendment, cover up or anything else,
if it’ll save it, save this plan. That’s the
whole point. We’re going to protect our peo-
ple if we can.

That was Richard Nixon almost 30
years ago. This White House has now
delayed any accountability for this
damaging and illegal leak for a full
year. White House officials who com-
mitted this act of treachery presum-
ably are still exercising decision-
making power.

Who is the White House protecting?
Why? Do we now have a modern day
Richard Nixon back in the White
House?

And what was the cost of exposing
Ms. Plame? Not only her job. As Vin-
cent Cannistraro, former Chief of Oper-
ations and Analysis at the CIA
Counterterrorism Center, told us:

The consequences are much greater than
Valerie Plame’s job as a clandestine CIA em-
ployee. They include damage to the lives and
livelihoods of many foreign nationals with
whom she was connected, and it has de-
stroyed a clandestine cover mechanism that
may have been used to protect other CIA
nonofficial cover officers.

Valerie Plame’s cover was blown to
discredit and retaliate against her hus-
band Joseph Wilson. The recent report
by the Senate Intelligence Committee
provides some insight. It states that
back in 2002 when the CIA was search-
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ing for someone with connections to
Niger to find out about a possible pur-
chase or attempt to purchase uranium
by Iraq, she suggested that her hus-
band, former Ambassador Wilson, go as
a factfinder. Mr. WILSON was sent
there. He reported the claim’s lack of
credibility to the CIA.

Later that year, the President was to
give a speech in Cincinnati mentioning
the claim. On October 6, CIA Director
Tenet personally called Deputy Na-
tional Security Adviser Stephen Had-
ley to outline the CIA’s concerns that
this claim was not real. And it was
then deleted from the President’s Cin-
cinnati speech.

Between October 2002 and January
2003, concerns about the claim in-
creased. In January, the State Depart-
ment sent an e-mail to the CIA out-
lining ‘‘the reasoning why the uranium
purchase agreement is probably a
hoax.”

Here is the troubling aspect: The
same official, Stephen Hadley, who
spoke with George Tenet and took the
claim out of the October speech in Cin-
cinnati, was also in charge of vetting
the State of the Union Address. Amaz-
ing. If he knew it was a problem and
took it out in October, why was it put
in for the State of the Union message?

A lot of questions need to be an-
swered. Mr. Bush seemingly does not
want to know the identity of the
leakers. The White House occupies a
small area. The number of employees
who are suspect in this matter is small.
This should not be like trying to find
nonexistent weapons of mass destruc-
tion in Iraq.

One year has passed. Perhaps the
President and others have already told
Special Prosecutor Fitzgerald who is
responsible. Perhaps that has hap-
pened. If not, I believe it is clear that
the President and the Vice President
should be put under oath. They need to
tell the special prosecutor and the
American public who committed these
acts. They should be put under oath,
questioned, and filmed. Remember,
this happened just a few years ago
when another President, President
Clinton, was put under oath and ques-
tioned by the special prosecutor, on
film, which we witnessed right here on
the Senate floor.

Also, by putting the President and
the Vice President under oath and
questioning them as they should be
questioned, it sends another powerful
message to the people of this country:
No President, no Vice President, is
above the law. President Clinton was
not above the law. This President
should not be above the law.

I call upon the special prosecutor:
Put the President under oath. Put the
Vice President under oath. Question
them about their knowledge of this in-
cident and let’s get this matter cleared
up. Find those responsible and pros-
ecute them to the full extent of the
law.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.
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Mr. SCHUMER. Mr. President, I want
to follow up on what my colleague
from Iowa has had to say. I thank him
for his strength and leadership on this
issue.

As was mentioned, it is a year ago
that Robert Novak published a column
outing a covert CIA agent. The next
day I called for an investigation.

For about a month not much hap-
pened. Then, and I think the record
should underscore this, George Tenet,
head of the CIA, publicly and privately
asked for an investigation, and one
began.

I don’t have any complaints with the
investigation. I think both Mr. Comey
and Prosecutor Fitzgerald have done a
fine job. I have faith in what they are
doing, at least from everything I have
heard. But the bottom line is very sim-
ple. First, this was a dastardly crime.
This is a crime of a serious nature com-
mitted by someone in the White House.
We know that much. Unfortunately,
the attitude of the White House has
not been what it should be. There
ought to be an attitude there that says
this was a terrible crime. To reveal the
name of an agent jeopardizes that
agent’s life and the lives of many oth-
ers with whom they came in contact.
There ought to be every effort to turn
over every stone to find out who did
this.

There is a lot of speculation it was
done for vengeance, to get at Ambas-
sador Wilson. It doesn’t matter what
the reason is, the bottom line is there
is a rule of law in America, and this
crime is a lot worse than a lot of
crimes that we get prosecutions for.
The bottom line is simple. I believe if
the President wanted it to come out,
and said, It doesn’t matter where the
chips fall, we are going to find out who
did it and bring them to justice, it
would have come out already as to who
did it.

Instead, we first had stonewalling—
no investigation. Now we have an in-
vestigation, but everyone is hiding be-
hind the shield laws and other types of
things that say this gets in the way of
the sanctity of freedom of the press.

That is not true. If the President in-
sisted that every person in the White
House sign a statement—not just asked
them to do it, insisted—under oath,
that they did or did not, and then re-
leased the journalists they might have
talked to, we would know who did it.

Ultimately, as Harry Truman always
reminded us, the buck stops with the
President. This is lawbreaking. This is
not just political intrigue, this is not
just payback, this is lawbreaking of a
serious crime. Right now, as we speak,
we are trying to build up human intel-
ligence, which fell too far in the CIA.
Right now, as we speak, there are
American men and women risking
their lives in these undercover activi-
ties. They know that somebody who
did the same has been put at risk, and
there is no strong rush to find out who
did it and punish them.

That hurts our intelligence gath-
ering. It hurts our soldiers. It hurts the
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rule of law. On this first anniversary
we make a plea to the President: It is
not too late. Make every person who
worked in the White House during the
time of the leak sign a statement
under oath either that they did or did
not talk to them. If they will not sign
it, they should not be in the White
House anymore. This is too serious to
treat as everyday politics.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I have spo-
ken with the manager of the bill, the
Senator from Texas. He has agreed to
allow Senator KENNEDY to speak for 5
minutes, and Senator REED to go next.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

——
FEDERAL MARRIAGE ACT

Mr. KENNEDY. Mr. President, it
speaks volumes that the Senate Repub-
lican leadership has taken this dis-
graceful detour into right-wing cam-
paign politics when so much genuine
Senate business is still unfinished, and
so little time is left to get it done.

We can’t pass a budget. We are far be-
hind in meeting our appropriations re-
sponsibilities. So far, in fact, we have
passed only 1 of the 13 appropriations
bills for the next fiscal year that be-
gins on October 1. We may not see any
of these bills acted on, on or before the
August recess. Even in the wake of the
al-Qaida terrorist threat announced
last week by Secretary Ridge, the Sen-
ate leadership refuses to proceed with
debate and votes on the Homeland Se-
curity appropriations bills.

We know many higher priorities
should be worked on. Since President
Bush took office in 2001, health insur-
ance premiums have soared 43 percent.
Tuition at public colleges has risen 28
percent. Drug costs have shot up 52 per-
cent. Corporate profits have risen by
over b0 percent. Yet private sector
wages are down six-tenths of 1 percent
since President Bush took office, and
there are 3 million more Americans in
poverty.

The Senate Republican leadership
has consistently failed to address these
and many other urgent priorities. It
has taken no action to fix America’s
broken health care system. It has
blocked passage of the Patients’ Bill of
Rights. It has refused to allow a vote
on raising the minimum wage. It has
still not scheduled a vote on renewing
the existing ban on assault weapons,
which will expire September 13.

Rather than deal with these urgent
priorities, the leadership is engaging in
the politics of mass distraction by
bringing up a discriminatory marriage
amendment to the U.S. Constitution
that a majority of Americans do not
support.

Conservative activist Paul Weyrich
explained the partisan GOP strategy in
a recent e-mail newspaper. President
Bush has ‘“‘bet the farm on Iraq’” he
wrote, and the best solution to his de-
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clining poll numbers is to ‘‘change the
subject” to the Federal marriage con-
stitutional amendment. Weyrich ac-
knowledged that doing so might cost
the President votes from gay and les-
bian Republicans, but he is not trou-
bled about it. ‘‘Good riddance,” he
wrote.

We all know what this issue is about.
It is not about how to protect the sanc-
tity of marriage or how to deal with
activist judges. It is about politics. I
might say, of the activist judges, of the
seven judges who drew the decision in
Massachusetts, six of them were ap-
pointed by Republicans.

This is about politics, an attempt to
drive a wedge between one group of
citizens and the rest of the country,
solely for partisan advantage. We have
rejected that tactic before, and I am
hopeful we will do so again.

I am also hopeful that many of our
Republican colleagues, those with
whom we have worked over the years
in a bipartisan effort to expand and de-
fend the civil rights of gay and straight
Americans alike, will join us in reject-
ing this divisive effort. There is abso-
lutely no need to amend the Constitu-
tion on this issue. As news reports from
across the country make clear, Massa-
chusetts and other States are already
dealing with the issue and doing it ef-
fectively and doing it according to the
wishes of the citizens of their State. No
State has been bound or will be bound
by the rulings and laws on same-sex
marriages in any other State.

The Federal statute enacted in 1996,
the Defense of Marriage Act, makes the
possibility of nationwide enforceability
even more remote. Not a single State
or Federal court has called the con-
stitutionality of that act into question.

Furthermore, not a single church,
mosque, or synagogue has been re-
quired or ever will be required to recog-
nize same-sex marriages. As the First
Amendment makes clear, no court, no
State, no Congress can tell any church
or any religious group how to conduct
its own affairs. The true threat to reli-
gious freedom is posed by the Federal
marriage amendment itself, which
would tell churches they cannot con-
secrate a same-sex marriage, even
though some churches are now doing
S0.
Given these indisputable facts, the
proponents of the Federal marriage
amendment have built their case upon
a tower of speculation and conjecture—
an attempt to conjure up a national
crisis where none exists.

This is a wholly insufficient basis for
even considering a proposed constitu-
tional amendment on the Senate floor,
much less voting for it. If it is not nec-
essary to amend the Constitution, it is
necessary not to amend it.

I urge my colleagues to show respect
for our country’s Constitution and its
principles and traditions, and not play
partisan campaign politics with the
foundation of our democracy. I urge
them to reject this discriminatory and
unnecessary proposal.
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ORDER OF PROCEDURE

Mr. REID. Mr. President, I don’t be-
lieve the Chair has announced the reso-
lution is before the Senate. Is that
right?

The PRESIDING OFFICER. That is
correct.

Mr. REID. I ask the Chair to do that
and I ask unanimous consent that Sen-
ator KENNEDY’s time be counted
against the unanimous consent agree-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

——————

FEDERAL MARRIAGE AMEND-
MENT—MOTION TO PROCEED

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of the motion to
proceed to S.J. Res. 40, which the clerk
will report.

The assistant legislative clerk read
as follows:

A motion to proceed to the consideration
of Senate Joint Resolution 40, a joint resolu-
tion proposing an amendment to the Con-
stitution of the United States relating to
marriage.

The PRESIDING OFFICER. Under
the previous order, the time until 11:45
shall be equally divided between the
chairman and ranking member or their

designees.
The Senator from Rhode Island.
Mr. REED. Mr. President, I rise

today in opposition to the amendment
that is before us. First, Congress has
already addressed this issue in a stat-
ute that has yet to be effectively le-
gally challenged. Second, amending the
Constitution should be the last resort
and not the first response when it
comes to an issue of this type. Third,
issues involving family law matters are
and have been historically the purview
of State legislatures and State courts.
Finally, while there is great interest
on the part of some in this Constitu-
tional amendment, our Nation faces
the far more pressing threat of terror-
ists committed to attacking us here on
U.S. soil. There is so much more we
can and should do with respect to that
looming threat.

Several years ago in response to de-

velopments in Hawaii and elsewhere,
Congress, along with then-President
Clinton’s support, enacted the Defense
of Marriage Act, known as DOMA.
DOMA put into Federal law a clear and
precise definition of marriage as fol-
lows:
. . . the word ‘“‘marriage’ means only a legal
union between one man and one woman as
husband and wife, and the word ‘‘spouse’ re-
fers only to a person of the opposite sex, who
is a husband or a wife.

In the face of this clear language in
the statute, it is amazing to me we
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would disregard the wisdom of our
Founding Fathers and attempt to en-
shrine in the Constitution this prin-
ciple without testing the constitu-
tionality of this statute. Since it was
first written and with the addition of
the Bill of Rights in 1791, our Constitu-
tion has only been amended 16 times.
The vast majority of these amend-
ments dealt with the separation of
powers and structure of our Govern-
ment, the right to vote, power to tax,
and other issues that, frankly, are only
issues that can be decided through Con-
stitutional amendment. The amend-
ment that is before us today has not
yet risen to this level of interest and
concern.

First, as I indicated, Congress has al-
ready addressed the issue of what mar-
riage is, and that law to date has not
been challenged in a meaningful way.
So there is no definitive finding of the
constitutionality of DOMA. Indeed,
typically the first step when one seeks
to pursue a constitutional remedy is to
determine whether the statutes are
adequate. That has not been done.

Second, only one State in our Nation
has recognized same-sex marriage, and
that decision has yet to impact other
States.

I would suggest to my colleagues
that now is not the time to play poli-
tics in an election year with the Con-
stitution of the United States.

I believe it is also important to note
that the Founding Fathers in their wis-
dom established a Federal system of
Government that intentionally left
many critical issues to the control of
State legislatures and State courts.
This system has served our Nation ex-
tremely well, and I fear this amend-
ment, if adopted, would lead to a suc-
cession of proposals to federalize fam-
ily law and to federalize other issues
that have been the purview of States
since the beginning of our country.

Also, it strikes me as a misplaced
priority when it comes to all the other
issues that face us today—issues of
funding homeland security, issues per-
taining to health care, issues that are
affecting the lives of every family in
the country—to be here today and de-
bating a proposal that does not have
the majority support of the American
public. In an ordinary time, debating
any issue might be justified, but this is
not an ordinary time.

As we were reminded last week by
Governor Ridge and Mr. Mueller of the
FBI, there are those who are plotting
today to attack us in our homeland,
and yet here we are talking about the
issue of a relationship between two
consenting adults.

We have 30 days left on the majority
leader’s schedule, and apparently we
are going to spend our time on these
types of divisive issues. That is not
how I think we should properly spend
our time. I think we should commit
ourselves to dealing with the issues
that pertain to every American fam-
ily—issues of health care, issues of se-
curity, both economic and inter-
national.
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Today we are spending time on an
amendment which will not pass, which
is not supported by the majority of
Americans, and which defers us and de-
flects us from concentrating on the
issues I think can help Americans.

Finally, I know many of my constitu-
ents are gays and lesbians in long-term
relationships. While I myself believe
civil unions are perhaps the best place
to begin to publicly acknowledge these
relationships, I want to recognize that
the impetus behind the push for gay
marriage comes from a desire for secu-
rity and serious, committed relation-
ships by many adult Americans.

In closing, let us heed the wisdom of
our Founding Fathers. The States are
simply the correct place for the regula-
tion of marriage, and this kind of elec-
tion-year politicking, which suggests
an intolerance toward many of our con-
stituents and neighbors, is plain wrong.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Mr. President, when I
came to the Senate I learned a new
aphorism, referring to the debates and
sometimes repetitive arguments you
tend to hear by Members of Congress.
Someone told me: ‘“Well, everything
has been said; it is just not that every-
one has had an opportunity to say it
yet.”

Sometimes I wonder if that reflects
the fact when we are debating impor-
tant issues like this, people aren’t lis-
tening or maybe they made up their
minds and they are not open to the
facts or persuasion or perhaps some
preconceived notion they have about
the motivation for legislation is flat
wrong, but they have already locked
in, they have already gone public, they
have taken a position and then it be-
comes two contending adversaries
across some demilitarized zone and we
try to fight it out the best we can and
then count the votes.

But I think two things are most im-
portant about this debate. Despite
some of the repetition of erroneous ar-
guments, we have had an important de-
bate. I think two things will come out
of this that have been very positive, re-
gardless of what happens in the vote
today.

First, we have had a debate on the
importance of traditional marriage,
the importance of the American family
and steps we should be taking in order
to preserve the traditional marriage
and American family and to work in
the best interests of children. That is a
debate that has been long overdue. I
am told it has been perhaps at least 8
years, since the passage of the Defense
of Marriage Act, since this body has
even talked about the most basic build-
ing block in our society. I think that
has been very positive.

I also think it has been positive that
we have been able to direct the Amer-
ican people’s attention to the erosion
of our most fundamental institutions
by judges who seek to enforce their
personal political agendas under the
guise of interpreting the Constitution.
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Now I come to the Senate and hear
some of my colleagues, including the
Senator from Massachusetts, say this
is all part of a right-wing conspiracy,
or words to that effect. Surely, when
the Defense of Marriage Act passed in
1996 by a vote of 85 Senators, an over-
whelming bipartisan consensus which
defined marriage as a union of a man
and a woman, that was not the product
of a vast right-wing conspiracy. Indeed,
that was the Senate and Congress func-
tioning at its best, coming together to
protect the fundamental institution,
one we have fought hard and should
continue to fight hard to preserve and
protect against all challenges.

We have heard and I have read in the
press that this side of the aisle has
been castigated for not accepting the
Democratic leader’s offer to go to an
up-or-down vote on this amendment.
The problem is, of course, that they
only tell half of the offer. The other
part of the offer was banning consider-
ation of any further amendments that
might be offered in the Senate—in
other words, constraining the debate,
stifling the debate, and limiting the
right of any Senator on any piece of
legislation, whether it is a constitu-
tional amendment or an ordinary bill,
to offer alternatives for the body to
consider as a means of advancing the
debate.

My understanding is the majority
leader countered by saying, okay, we
will go to an up-or-down vote, but we
are not going to limit our right to offer
amendments. The amendment most
talked about is the so-called Smith
amendment, which is, lo and behold,
the first sentence of the amendment of-
fered by Senator ALLARD hardly a sur-
prise to anybody—which merely defines
marriage as a union between one man
and one woman. Our colleagues on the
other side of the aisle were apparently
afraid to allow the Senate to consider
alternatives as a way of advancing the
debate because they were afraid an al-
ternative, perhaps along the lines of
Senator SMITH’s amendment, the one-
sentence amendment, would garner
more votes. I am advised it would gar-
ner perhaps as many as ten new votes.

Mr. CARPER. Will the Senator yield?

Mr. CORNYN. I will gladly yield after
I complete my remarks.

It is a bogus offer. It is a bogus argu-
ment that somehow by refusing their
attempt to stifle the debate and stifle
the amendment process that this has
somehow become nothing but bare par-
tisan politics.

There are those who would raise
their voices, those who would call
Members names, Members who believe
it is important to defend the tradi-
tional institution of marriage, in hopes
we would lose the courage of our con-
victions. In hopes that we would sim-
ply be silent while we see the ongoing
march of litigation as part of a na-
tional strategy to undermine the tradi-
tional institution of marriage that we
know is the most important stabilizing
influence in our society and one that
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functions in the best interests of our
children. But we are not going to lose
the courage of our convictions. We are
not doing to sit on the sidelines. We
are not going to be quiet. We are not
going to give up. In fact, regardless of
how this vote turns out at noon today,
I know of no important piece of legisla-
tion considered by Congress that has
been successful the first time it has
been introduced into the Senate.

What I have learned is probably the
most important characteristic of a
Member of the Senate is someone who
is willing to persevere over weeks and
months and even years until ulti-
mately they are able to see the fruit of
their labor and the legislation they
have sponsored be accepted by the Sen-
ate. It is part of a building process, it
is part of an awareness process that is
very important.

Part of the awareness process is also
to knock down some of the unfounded
statements that are made during the
course of the debate. It was, I believe,
the Senator from Massachusetts who
said that no court has called the De-
fense of Marriage Act into question.
Perhaps he was not able to listen yes-
terday when I read a paragraph out of
the Massachusetts Supreme Court deci-
sion in Goodridge, relying on the case
of Lawrence v. Texas, that plainly calls
the constitutionality of the Federal
Defense of Marriage Act into question.
As a matter of fact, you cannot really
believe, as the court did, that the mar-
riage laws of Massachusetts were un-
constitutional and believe that the De-
fense of Marriage Act is constitutional
as well.

To be fair, the unconstitutionality of
the Defense of Marriage Act is an argu-
ment the Senator from Massachusetts
made back in 1996 when he voted
against the Defense of Marriage Act, as
did the other Senator from Massachu-
setts, Senator KERRY, who voted
against the Defense of Marriage Act
then and who stated that if passed, it
would be unconstitutional. This has
been a consistent theme, although they
have some of their facts wrong. I hope
that helps clarify.

The question before the Senate today
is simple: Do you believe traditional
marriage is important enough that it
deserves full legal protection? As I
said, an overwhelming bipartisan con-
sensus in 1996 voted that it did by pass-
ing that statute. President Clinton said
as much by signing that legislation
into law in 1996.

This debate is important. It is long
overdue because we have, in essence, a
stealth operation going on today. It is
an effort where a handful of courts
around the country, as well as those
who have engaged in a nationwide liti-
gation strategy, are basically oper-
ating off the radar screen of most
Americans. The only time the Amer-
ican people know very much about it is
when a blockbuster decision is handed
down, such as the Massachusetts Su-
preme Court in May of this year, or
when they happen to see local officials

July 14, 2004

engaged in civil disobedience, for ex-
ample, in San Francisco, issuing same-
sex marriage licenses and same-sex
marriages in that location.

This is not, despite the wishes of
some of the people who are opposed to
this amendment, something that can
be solved at the State level. I believe in
the principle of federalism. I believe
people at the local level, closest to the
problem, are best prepared and are in
the best position to try to address that
problem. But we have seen how, with
one State recognizing same-sex mar-
riage, people have moved now, we
know, to 46 different States and how
there are lawsuits pending in at least
10 of those States—and no one knows
how many there will be in the future—
seeking to compel those States, in vio-
lation of their current State law, to
recognize those same-sex marriages.

Some people have said, don’t worry.
The Senator from New York, Senator
CLINTON said, don’t worry, we do not
have to amend right now, we can wait
until after the Federal Defense of Mar-
riage Act is held unconstitutional. In
fact, she said no one had challenged it,
and I have attempted to clarify that by
my earlier statements.

In the interest of completeness, let
me ask unanimous consent to have
printed in the RECORD the cover sheet
from a lengthy petition in both cases,
one filed in the Western District of
Washington, in re Lee Kandu and Ann
C. Kandu, and another complaint, Sul-
livan v. Bush, filed in Federal court,
the Southern District of Florida,
Miami Division, seeking to hold the
Federal Defense of Marriage Act un-
constitutional as a matter of Federal
law.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

UNITED STATES BANKRUPTCY COURT FOR THE
WESTERN DISTRICT OF WASHINGTON

In re Lee Kandu and Ann C. Kandu, Debt-
ors; No. 03-51312; reply of petitioner Kandu to
show cause order.

Petitioner Lee Kandu submits this reply to
the United States Trustee’s Response to the
order to show cause why the joint petition
should not be dismissed. As explained below,
the government has failed to respond di-
rectly to the legal issues presented by this
case—issues never before considered by this
or (to the best of petitioner’s knowledge) any
other court as to the proper construction and
constitutionality of the federal Defense of
Marriage Act (“DOMA”’). To the extent that
the government does touch on the issues pre-
sented by this case, the government’s argu-
ments are based on outdated case law and
lack merit.

ARGUMENT

1. Applying DOMA to Section 302 of the Bank-
ruptcy Code Would Violate the Tenth
Amendment

It is well settled that the Tenth Amend-
ment prohibits Congress from usurping the
powers not delegated to it by the Constitu-
tion. It is also well settled that ‘‘the regula-
tion of domestic relations has been left with
the States and not given to the national au-
thority.” Williams v. North . . .
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UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF FLORIDA, MIAMI DIVISION

Civil Action No. 04-21118: F.D.R. “‘Fluffy”
Sullivan and Pedro ‘“Rock’ Barrios; Cynthia
Pasco and Erika Van der Dijas; Michael Solis
and Jesus M. Carabeo; and Jason Hay-
Southwell and William Hay-Southwell,
Plaintiffs, v. John Ellis Bush, in his official
capacity as Governor of the State of Florida,
and Charles J. Crist, Jr., in his official ca-
pacity as Attorney General of the State of
Florida; and Harvey Ruvin, in his official ca-
pacity as Clerk of the Circuit and County
Courts, Miami-Dade County, Florida; and
John Ashcroft, in his official capacity as At-
torney General of the United States, Defend-
ants.

COMPLAINT FOR DECLARATORY JUDGMENT
CLAIM OF UNCONSTITUTIONALITY

1. This Court has jurisdiction pursuant to
28 U.S. Code 1331. This is a civil action aris-
ing under the Constitution and laws of the
United States presenting a substantial Fed-
eral question.

2. Venue is properly in the Southern Dis-
trict of Florida, Miami Division, pursuant to
23 United States Code 1391. All of the Defend-
ants reside in Florida and all have offices for
the conduct of official business in Miami-
Dade County, Florida: also a substantial part
of . ..

Mr. CORNYN. Some have said there
are more important issues to debate.
Certainly, the Senate has debated and I
hope and trust we have passed legisla-
tion that has done a lot of good on be-
half of the people who sent us here. If
we haven’t, we have not been doing our
job. I believe we have a record we can
be proud of when it comes to defending
America and the war on terrorism,
when it comes to rejuvenating our
economy to see it come roaring back
the way it has, indeed, providing a pre-
scription drug benefit to senior citi-
Zens.

We have done a lot of which we can
be very proud. And for someone to
stand up and say that preservation of
traditional marriage is not important
enough for us to talk about, to me, is
breathtaking in its audacity and its
sense of obliviousness to what the con-
cerns are of moms and dads and fami-
lies all across this country.

We know for years, for a variety of
reasons, the American family has been
increasingly marginalized. We know we
have a crisis in this country of too
many children being born outside of
wedlock, too many marriages ending in
divorce, and too many children being
raised in 1less than optimal cir-
cumstances, putting them at risk for a
whole host of social ills for which ulti-
mately the American taxpayer has to
pick up the tab. And I have not even
mentioned the human tragedy in-
volved, as some child fails to live up to
their God-given potential.

I do not believe that we can remain
neutral or to remain merely spectators
in this further marginalization of the
American family. We cannot allow for
a process that puts more and more
children at risk through a radical so-
cial experiment. And if we want to look
for the only evidence that we know is
available, we can look to Scandinavia,
where less people get married, more
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children are born out of wedlock, and
more children become, thereby, the re-
sponsibility of the State.

It is not good for them, it is not good
for us, and we should not, without let-
ting the American people have a voice
in the process, merely sit back while
judges radically redefine our most
basic societal institution.

Now, let me click through a number
of other arguments that have been
made.

I know Senator DURBIN has said we
should not talk about constitutional
amendments during an election year.
My question to him is: Isn’t Congress
still in session? Aren’t the American
taxpayers still paying us to do our job?
As a matter of fact, six times Congress
has successfully proposed amendments
in an election year.

Some have claimed that the text that
is before us—Senator ALLARD’S amend-
ment—prevents States from enacting
civil unions if they should wish to do
so through their elected representa-
tives. Yet the Democrats’ own legal ex-
pert, Professor Cass Sunstein, an-
swered this very question: Of course
not. This amendment does not prevent
the States from enacting civil unions
should they decide to do so.

Some have even gone so far as to
claim that the Allard text would regu-
late private corporations, churches,
and other private organizations. As the
Presiding Officer well knows, and as
virtually everybody in this body should
know, the Constitution regulates State
actors, not private actors. These argu-
ments do not hold water. But they do
not have to work for our opponents on
this issue to say them because that is
not the point. The point is, if you can-
not convince them, confuse them.
Their aim is to distract the American
people away from the real question,
which is, as I said at the outset: Do you
believe that traditional marriage is im-
portant enough that it deserves full
protection under law?

I would ask the opponents of this
amendment, if you believe in tradi-
tional marriage—as some of you but
certainly not all of you have said you
do—but you do not support this amend-
ment, what is your plan? What do you
think the American people should do
when courts run red lights and act in
excess of their authority by legislating
from the bench, redefining our most
basic institutions? What are you going
to do to stand up on behalf of the
American family to prevent the in-
creasing marginalization of the Amer-
ican family?

But I am confused by the arguments
that are made by some on the other
side of this issue. When some of their
very own leaders say the Defense of
Marriage Act is unconstitutional—such
as Senator KENNEDY, Senator KERRY—
when your very own leaders say, as the
senior Senator from Massachusetts did
yesterday, that traditional marriage is
a ‘‘stain on our laws’—repeating the
language of the Massachusetts Su-
preme Court in saying that traditional
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marriage is a ‘‘stain that must be
eradicated” because it, in essence, rep-
resented discrimination—what do the
opponents of this amendment think we
should do? Do you want the courts to
strike down traditional marriage?
What you are saying is that you do not
want the American people to know
about it, much less have a voice in cor-
recting this radical social experiment.

Of course, everyone has a right to file
lawsuits. But the American people
have rights, too, rights preserved by
Article V of the U.S. Constitution,
which provides a process of amend-
ment, particularly when courts engage
in a radical redefinition of our most
basic institution under the guise of in-
terpreting the Constitution. Indeed,
the only way the American people have
of responding is through a constitu-
tional amendment. So we have no
choice but to offer this amendment by
way of response.

I think no one should be fooled into
thinking that on this side of the aisle
we are afraid of a full and fair debate
and a vote on the various proposals
that may come to the floor. But, in-
deed, under the offer made by the
Democratic leader last Friday, it would
have cut off any amendments, would
have stifled a full debate, which I think
has been on the whole very positive.

I appreciate my colleague for letting
me finish my prepared remarks. I do
not know if he still has a question, but
I would be glad to respond if he does.

Mr. CARPER. I do. I thank my col-
league for yielding. There is a question
I want to ask. But let my just say, first
of all, I think you know how much I re-
spect you and the high regard I have
for you and how much I enjoy working
with you. We agree on a lot of things.
And there are one or two things we do
not agree on, and that is, I think, to be
expected.

The issue that you raised early in
your remarks is one I want to come
back to; and that is, the question of
whether we should in some way have
an up-or-down vote on the amendment
that is before us, or if there should be
opportunities for other colleagues, Re-
publicans and Democrats, to offer their
own amendments to this underlying
amendment.

I think the concern for our side is
that we are mindful of the possibility
of this not being just a debate, an op-
portunity to address whether there
should be a constitutional amendment
as marriage being between a man and a
woman, but an opportunity to consider
other issues of a constitutional nature.

There are people on our side inter-
ested in amendments that deal with
campaign finance, in restricting money
spent on campaigns. That is one exam-
ple.

As a Member of the House, when I
served with Senator SANTORUM over
there, we were great proponents of
something called a balanced budget
amendment to the Constitution, not
one that mandated a balanced budget,
but one that said: Shouldn’t the Presi-
dent be required to propose a balanced
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budget? And shouldn’t we make it a lit-
tle more difficult for the Congress to
unbalance that budget?

There are a number of constitutional
amendments that are floating out
there on your side and on our side.
Here is my question.

Mr. CORNYN. Mr. President, I would
be glad to respond to my colleague’s
question, but I first ask unanimous
consent that the time engaged in ques-
tion and answer be charged to the
other side, in fairness.

The PRESIDING OFFICER. Is there
objection?

Mr. CARPER. I will not object.

Mr. CORNYN. I thank the Senator.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CARPER. I just ask that the re-
sponse come out of your time.

Mr. CORNYN. I would be glad to re-
spond to that because I think that is an
important issue. No one has suggested
we should not make this discussion
about preserving traditional marriage.
I would say there was no attempt to
try to limit any debate, any amend-
ments that might be offered—for exam-
ple, the single-sentence amendment,
which is the first sentence of Senator
ALLARD’s amendment—to amendments
that are germane to the preservation of
traditional marriage.

So I must say that while I respect my
colleague—and he knows that, and, as
he said, there are many things we
agree on—I simply disagree that our
refusal to take the offer that would
allow no amendments, whether or not
they are germane to the issue of tradi-
tional marriage, in no way opens this
matter up to non-germane or extra-
neous amendments.

I would be pleased—at least speaking
personally; of course, any Senator
could lodge an objection to the unani-
mous consent request—for us to stay
on the subject because I think this has
been a very helpful debate.

I would also ask unanimous consent
that a letter to Ms. Margaret A. Galla-
gher dated July 11, 2004, and a letter
from the Liberty Counsel dated July
10, 2004, be printed into the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE BECKET FUND
FOR RELIGIOUS LIBERTY,
Washington, DC, July 11, 2004.
Ms. MARGARET A. GALLAGHER,
President, Institute for Marriage and Public
Policy, Washington, DC.

DEAR MS. GALLAGHER: Your Institute and
others have asked us to examine whether the
proposed Federal Marriage Amendment
(“FMA”’) would violate the principle of reli-
gious liberty. In particular, you have first
asked whether the FMA would reach private
action in light of the fact that the FMA con-
tains no express provision limiting its reach
to state action only. Second, you have asked
us to consider what the practical con-
sequences for religious liberty would be
should the FMA become law. That is, you
have asked us whether it will trigger a
“witch hunt” against religious organizations
and individuals that choose to conduct or
participate in religious ceremonies which
they refer to as weddings.
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You have provided us with an opinion let-
ter by David Remes (the ‘“‘Remes Letter”)
which answers both questions in the affirma-
tive. Our strong belief is that the Remes Let-
ter is mistaken on both counts. The FMA
would not reach private action, and the pa-
rade of horribles it posits is unlikely in the
extreme.l

At the outset we wish to emphasize that
the Becket Fund is a nonpartisan, interfaith,
public-interest law firm that protects the
free expression of all religious traditions. We
have represented religious congregations
that have come down on both sides of the de-
bate over the FMA. We have for example rep-
resented Unitarians, who do not support the
FMA, and more conservative congregations
who do. We have represented a wide assort-
ment of faiths, including a variety of Jewish
and Christian congregations, Buddhists,
Muslims, Native Americans, Sikhs, Hindus,
and Zoroastrians, whose views on the FMA
are unknown to us. We have also represented
religious congregations who take opposing
positions on the moral issue of homosexual
behavior itself. We have on the one hand rep-
resented congregations that condemn not
only gay marriage but also gay sex, and on
the other, at least one congregation (the
Come As You Are Fellowship in Reidsville,
Georgia) that openly welcomes gays. Had we
concluded that the FMA would violate the
principle of religious liberty we would have
been at the forefront of the effort against it.
We have, however, concluded otherwise.

THE FEDERAL MARRIAGE AMENDMENT WILL NOT
REACH PRIVATE ACTION

The Remes Letter argues that the FMA
‘“‘by its own terms’ reaches private action.
The Remes Letter concludes this simply
from the fact that the FMA does not state
otherwise. But more than 100 years ago the
Supreme Court settled the point that con-
stitutional provisions that do not facially re-
strict themselves to state action cannot be
assumed to reach private action. In United
States v. Cruikshank, 92 U.S. 542 (1875), the
United States attempted to prosecute one
group of private citizens for ‘‘banding and
conspiring’”’ together to deprive another
group of citizens of, among other things, the
‘“‘right to keep and bear arms for a lawful
purpose.” Id., 92 U.S. at 545. The govern-
ment’s indictment was based on the argu-
ment made by the Remes Letter—because
the Second Amendment did not limit itself
facially to state action, but simply stated
that ‘‘[a] well regulated Militia being nec-
essary to the security of a free State, the
right of the people to keep and bear arms
shall not be infringed[,]”” private actors
could be indicted for attempting to deprive
others of those rights. U.S. CONST. amend. II;
Cruikshank at 548. The Supreme Court re-
jected that reasoning out of hand: ‘‘The sec-
ond amendment declares that it shall not be
infringed; but this, as has been seen, means
no more than that it shall not be infringed
by Congress. This is one of the amendments
that has no other effect than to restrict the
powers of the national government, leaving
the people to look [to the state police power]
for their protection against any violation by
their fellow-citizens of the rights it recog-
nizes.”’—United States v. Cruikshank, 92 U.S.
at 553. Had the Court ruled otherwise and ap-
plied to the Second Amendment the strained
interpretation that the Remes Letter applies
to the FMA, much mischief would have re-
sulted. Churches, synagogues, and mosques
for example, could not prevent persons from
wearing firearms on the premises without
thereby violating the Constitution.

The Remes Letter theory, if true, would
lead to equally strange interpretations of
other Amendments. The Third Amendment,
which prohibits the quartering of troops in
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private homes during time of peace without
the consent of the owner—but which does not
explicitly limit its scope to state action—
would make it unconstitutional for a tenant
to sublease his apartment to a military offi-
cer whom his landlord found objectionable.
Every petty theft would constitute a viola-
tion of the Fourth Amendment because that
Amendment does not explicitly limit its con-
demnation of unreasonable seizures to state
actors. Excessive spanking would arguably
violate not only child abuse laws but the
constitution itself, because it might be con-
strued to be cruel and unusual punishment
under the Eighth Amendment, which also
does not expressly limit its scope to state ac-
tion. None of these examples are the law,
precisely because it has long been settled
that constitutional provisions that do not
expressly limit themselves to state action
nevertheless do not ordinarily reach private
action.2

The sole exception—and curiously the only
example the Remes Letter cites—is the Thir-
teenth Amendment, which bans slavery. To
remove that evil root and branch, it was nec-
essary to take the extraordinary step of a
constitutional provision that reached both
public and private action. See, e.g., United
States v. Nelson, 277 F.3d 164, 175 (2d. Cir. 2002)
(history shows that unlike other amend-
ments, the Thirteenth Amendment ‘‘elimi-
nates slavery and involuntary servitude gen-
erally, and without any reference to the
source of the imposition of slavery or ser-
vitude” and therefore ‘‘reaches purely pri-
vate conduct.” (emphasis added)).3

By contrast, to achieve the FMA’s objec-
tive, it is not necessary to reach private ac-
tion. The FMA is occasioned by the interplay
among state court decisions requiring that
civil marriage be available to same-sex cou-
ples and the Full Faith and Credit Clause of
the federal constitution. That Clause re-
quires in general that civil marriages per-
formed in one state be recognized in all other
states. Thus, without the FMA, the argu-
ment goes, same-sex couples civilly married
in Massachusetts must be considered civilly
married in Alaska as well. However, the Full
Faith and Credit Clause simply does not
apply to purely religious ceremonies. Unlike
uprooting slavery, therefore, preventing civil
same-sex marriage from spreading via the
Full Faith and Credit Clause does not re-
quire reaching private action. The general
rule of the Second, Third, Fourth, and
Eighth Amendments therefore applies, and
not the exception of the Thirteenth.

Put differently, the historical context of
the FMA informs its construction, just as
the historical context of the adoption of the
Bill of Rights informs construction of the
Second, Third, Fourth, and Eighth Amend-
ments, and the Civil War and Reconstruction
provide the historical context that informs
construction of the Thirteenth Amendment.
Indeed, the FMA refers in its second sen-
tence to state and federal constitutions—an
unmistakable allusion to the actions of the
Massachusetts Supreme Judicial Court in
Goodridge v. Department of Public Health, 798
N.E.2d 941 (Mass. 2003) and other courts
which have engendered the confusion to
which the FMA is addressed.

In sum, it strikes us as past fanciful that
courts construing the FMA would abandon
the general rule adhered to in the Second,
Third, Fourth and Eighth Amendments, and
grasp at the exception of the Thirteenth. The
FMA thus causes us no anxiety for the reli-
gious liberty of those of our clients who
might wish to conduct ceremonies for gay
couples.

THE FMA WILL PROTECT RELIGIOUS LIBERTY

MORE THAN IT WILL THREATEN IT

We next examine the Remes Letter’s sug-

gestion that should the FMA become law, it
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would occasion a witch hunt against those
congregations and individuals who might
seek to hold or participate in religious cere-
monies for gay couples. The short answer to
this fear is that the FMA does nothing but
restore the status quo that has until very re-
cently obtained in all 50 states since the
Founding. We are aware of no such witch
hunt ever being conducted against TUni-
tarians or other groups who support same-
sex marriage, whose tax exemptions seem to
us as secure today as they ever have been. In
those instances (overlooked by the Remes
Letter) where same-sex marriage ceremonies
have become the subject of litigation, the
prosecutors have been clear that the crucial
distinction lies between a purely religious
ceremony, which the law will not disturb,
and those ceremonies that purport to invoke
state law and confer state benefits (‘‘By the
authority vested in me . . . .”’), which would
be illegal. See Thomas Crampton, Two Min-
isters are Charged in Gay Nuptials, N.Y.
Times, March 16, 2004, at B1 (charges based
on fact that ministers ‘“have publicly pro-
claimed their intent to perform civil mar-
riages under the authority vested in them by
New York state law, rather than performing
purely religious ceremonies.’’)4 That seems
to us to be the appropriate line to draw.

By contrast, in the short time since the
Massachusetts Supreme Judicial Court hand-
ed down Goodridge, ordering gay marriage in
the Commonwealth, a large number of seri-
ous questions have emerged about the rights
of religious organizations who are conscien-
tious objectors to that ruling. For example,
Catholic colleges and universities there have
started examining whether the schools must
now provide married student housing to le-
gally married gay couples.> Similarly, reli-
gious employers that provide health and re-
tirement benefits to the spouses of married
employees may risk liability for withholding
those benefits from same-sex spouses.

On top of these liability risks, resisting
churches are more likely to face selective ex-
clusion from public facilities, public funding
streams, and other government benefits. The
Boy Scouts, whose right to exclude openly
gay scouts from leadership was confirmed in
Boy Scouts of America v. Dale, 530 U.S. 640
(2000), have been the target of state and local
governments who have sought to exclude the
Scouts from public benefits they have long
enjoyed. Throughout Connecticut, for exam-
ple, the Boy Scouts were denied participa-
tion in the state’s payroll deduction chari-
table giving program. See Boy Scouts V.
Wyman, 335 F.3d 80 (2d Cir. 2003). Similarly,
the New York City Council recently passed a
law to exclude any contractor from doing
more than $100,000 worth of business with the
City, if the contractor refuses to extend
health benefits to same-sex domestic part-
ners. As a result of their religious convic-
tions, groups like the Salvation Army—
which has provided the City with millions of
dollars in contract services for the needy—
will be excluded from participation in gov-
ernment contracts. Such sanctions can only
be expected to increase under a regime of
same-sex marriage.

Moreover, the Goodridge decision is having
an impact on individuals as well. One Massa-
chusetts Justice of the Peace has already re-
signed, because she could not perform same-
sex marriages in good conscience and Massa-
chusetts refuses to provide an opt-out for
conscientious objectors. Thus we are con-
cerned that, whatever religious liberty prob-
lems there might be at the margins should
the FMA become law, there will be far more
problems if it does not.

CONCLUSION

For the reasons set forth above, it is our
opinion that the FMA would not reach pri-
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vate action and would sufficiently protect
religious liberty from unwarranted state in-
trusion.
Very truly yours,
KEVIN J. HASSON,
Chairman.
END NOTES

1The Remes Letter raises an assortment of
other objections to the FMA that are beyond
the scope of this letter.

2See, e.g., Katz v. United States, 389 U.S.
347, 350 n.5 (1967) (‘‘The Third Amendment’s
prohibition against the unconsented peace-
time quartering of soldiers protects another
aspect of privacy from governmental intru-
sion.” (emphasis added)); Terry v. Ohio, 392
U.S. 1, 9 (1968) (‘‘wherever an individual may
harbor a reasonable expectation of privacy,
he is entitled to be free from unreasonable
governmental intrusion’ (emphasis added));
Ingraham v. Wright, 430 U.S. 651, 664 (1977)
(Eighth Amendment designed ‘‘to limit the
power of those entrusted with the criminal-
law function of government” (emphasis
added)).

3The same was true of Prohibition, enacted
by the Eighteenth Amendment, until it was
repealed by the Twenty-first Amendment.

4The case the Remes Letter does cite is id-
iosyncratic. Shahar v. Bowers, 114 F.3d 1097
(11th Cir. 1997) involved a lawyer recruited to
join the office of Georgia Attorney General
Michael J. Bowers (of Bowers v. Hardwick
fame) who publicly championed her lesbian
relationship at a time that sodomy was still
illegal in Georgia. In its essence this was not
a case about religious ceremony, so much as
it was a case about demonstrated poor judg-
ment. Id. at 1106, 1110. The outcome in
Shahar would in any event have not been af-
fected by the FMA becoming law.

5Rhonda Stewart, ‘‘Catholic Schools
Studying Gay Unions,”” The Boston Globe
(May 16, 2004).

LIBERTY COUNSEL,
Orlando, FL, July 10, 2004.

THE FEDERAL MARRIAGE AMENDMENT PRE-

SERVES MARRIAGE AS THE UNION OF ONE

MAN AND ONE WOMAN AND IS CONSISTENT

WITH CONSTITUTIONAL JURISPRUDENCE AND

FEDERALISM

We write this letter on behalf of a broad
coalition of policy, religious and legal orga-
nizations and individuals to address several
issues raised in a June 24, 2004 Covington &
Burling memorandum (the ‘‘Covington
Memo’’). When read in conjunction with a
July 2, 2004 letter we prepared concerning
the legal attacks being waged against mar-
riage in the courtrooms, it becomes clear
that the federal marriage amendment must
pass.l

In an effort to provide a ready reference to
the arguments raised in the Covington
Memo, we will address each of their argu-
ments in order. Contrary to the conclusions
reached in the Covington Memo, the Federal
Marriage Amendment (‘““FMA’’) preserves
marriage as the union of one man and one
woman in a way that is consistent with con-
stitutional jurisprudence and federalism. Ac-
cordingly, in the first section of this letter,
we rebut the argument that ‘“The FMA is
Ambiguous and Self-Contradictory.”” The
second section exposes the intellectual dis-
honesty in the argument that ‘“The FMA
Would Threaten Private Recognition of Mar-
riage of Same-Sex Couples, Even By Reli-
gious Bodies.”” The third and fourth sections
reveal the analytical error in the arguments
that “The FMA Displaces Democratic Deci-
sion-making” and the ‘“The FMA is Incon-
sistent with Principles of Federalism.”” The
fifth section addresses the argument that
“The FMA Would Constrain All Three
Branches of Government.”” The final section
discusses the current legal battles taking
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place, which undermines the argument, that
“The FMA Would Precipitate Continuing
Struggle.”
1. THE TWO SENTENCES IN THE CURRENT FMA
ARE CONSISTENT

The two sentences in the current FMA are
consistent with each other. The current
FMA provides that ‘“‘Marriage in the United
States shall consist only of the union of a
man and a woman. Neither this Constitu-
tion, nor the constitution of any State, shall
be construed to require that marriage or the
legal incidents thereof be conferred upon any
union other than the union of a man and a
woman.”’

The first sentence is a broad declaration
that marriage throughout the country is
limited to a union of one man and one
woman. It also acts as a broad prohibition on
conferring the legal status of marriage on
any relationship other than that of a man
and a woman. The second sentence reinforces
the first sentence. It reinforces the first by
expressly stating that neither the U.S. Con-
stitution nor a state constitution may be
construed to require same-sex marriage. The
decision in Goodridge v. Department of
Health, 440 Mass:. 309, 798 N.E.2d 941 (Mass.
2003), exemplifies the necessity of that por-
tion of the second sentence.

In Goodridge, the Massachusetts Supreme
Judicial Court (‘‘SJC”’) stated that ‘‘[t]he ev-
eryday meaning of ‘marriage’ is ‘the legal
union of a man and woman as husband and
wife,” and the plaintiffs do not argue that the
term ‘marriage’ has ever had a different
meaning under Massachusetts law.” Id. at
319.2 However, the SJC reformulated ‘‘mar-
riage’ to mean the ‘‘union of two persons.”’
Significantly, under the Massachusetts con-
stitution, the SJC was without authority to
redefine the indisputable understanding of
marriage from the ‘‘union of a man and a
woman’ to the ‘“union of two persons.’” See
Opinion of the Justices to the Senate, 324
Mass. 746, 85 N.E.2d 761 (1949) (unambiguous
words in the constitution must be inter-
preted according to their meaning at the
time they were added to the constitution).
Nevertheless, four of the seven judges held
that it would ‘‘construe civil marriage to
mean the voluntary union of two persons as
spouses, to the exclusion of marriage.”
Goodridge, 440 Mass. at 343.3

The second sentence of FMA makes clear,
for those looking for wiggle room in the lan-
guage of the first sentence, that the FMA
prohibits a repeat of the Goodridge decision.
While the Covington Memo describes the
first part of the second sentence as incon-
sistent with the first sentence, the level of
judicial activism currently taking place
across the country mandates a clear expres-
sion that marriage at the state and federal
level is limited to the union of a man and a
woman. The second sentence closes the door
to any argument that the first sentence ap-
plies only to rights arising under the federal
constitution, and therefore allows courts and
legislatures to permit same-sex marriage
under their state constitutions. This is par-
ticularly necessary given the fact that in the
state marriage cases, those challenging the
marriage laws as unconstitutional rely heav-
ily on the argument that state constitutions
grant broader individual rights than the fed-
eral constitution. See Covington Memo at 5
(‘‘state courts are absolutely free to inter-
pret state constitutional provisions to afford
greater protections to individual rights than
do similar provisions of the United states
Constitution’’). Whether or not a state con-
stitution affords broader individual rights,
the FMA reserves marriage in all fifty states
as the union of one man and one woman.

The second sentence also prohibits a repeat
the Baker v. State, 744 A.2d 864 (Vt. 1999) de-
cision by the Vermont Supreme Court. In
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that case, the court construed the state con-
stitution to require the state to grant the
same legal incidents of marriage to same-sex
couples as are granted to marriages entered
into by a man and a woman. After passage of
the FMA, no court could render such a deci-
sion.* The two sentences of the FMA accom-
plish the same purpose—to reserve marriage
for a union of a man and a woman. The two
sentences are consistent.

II. THE FMA DOES NOT REACH PRIVATE CONDUCT
NOR DOES IT THREATEN PRIVATE RECOGNITION
OF SAME-SEX RELATIONSHIPS
The FMA does not reach private action nor

does it prohibit private recognition of same-
sex relationships. Marriage is a unique insti-
tution with a distinct definition and with
distinct requirements for entry into the rela-
tionship. Two individuals may not simply de-
clare themselves married and thus obtain
the legal status of marriage. In all fifty
states, a marriage may only be entered into
with state sanction and approval.

A private religious group may conduct a
religious ceremony to ‘‘unite’’ two persons of
the same-sex, but such a union is not a mar-
riage for legal purposes. Marriage is a public
legal status. See Maynard v. Hill, 125 U.S.
190, 205 (1888) (marriage is the ‘‘most impor-
tant union in life, having more to do with
morals and civilization of a people than any
other institution” and its status is conferred
by the legislature); see also Loving v. Vir-
ginia, 388 U.S. 1, 7 (1967) (stating, ‘‘[M]arriage
is a social relation subject to the State’s po-
lice power.”’).

The Covington Memo argues that the FMA
would be interpreted as the Thirteenth
Amendment (regarding slavery) has been in-
terpreted to prohibit private conduct. The
Thirteenth Amendment is distinguishable
from the FMA. Unlike marriage slavery does
not require a state sanction—it is a purely
private relationship. Because slavery may
exist without state sanction or recognition,
the Thirteenth Amendment applies to pri-
vate conduct. Marriage, in contrast, cannot
exist without government sanction. The
FMA does not reach private conduct, nor
would it regulate private ceremonies. A cere-
mony conducted by a private group is merely
ceremonial or symbolic, not legal. The Sec-
ond, Fourth, Fifth and Eighth Amendments
are not limited by their text to state action,
but it is clear they apply only to state ac-
tion.

A thirteen-year-old child may not make a
“driver’s license’ on a home computer and
then protest when stopped by the police for
driving without a license. Because the thir-
teen-year-old may not legally drive does not
mean that private acts of playing driver off
the public highways or creating a ‘‘license’’
for non-legal purposes are prohibited. How-
ever, if this person used the fake license to
obtain access to a bar, then that action
would come within the law. In the same way,
it is impossible for a same-sex couple to con-
duct a private religious ceremony that le-
gally results in marriage, and therefore, the
FMA doesn’t apply to the private action or
ceremonies.

The FMA cannot ‘‘punish’ religious orga-
nization:; that conduct ceremonies recog-
nizing same-sex relationships. Nor would the
FMA deny government funds to religious
groups or deny charitable tax status to those
organizations. The FMA also does not apply
to private employment agreements providing
health insurance to same-sex couples or
other private contractual rights.> The FMA
simply does not apply to private conduct.

III. THE FMA REPRESENTS THE VERY ESSENCE

OF DEMOCRATIC DECISION-MAKING

The Covington Memo argues that the FMA
would displace democratic decision-making.
The argument seems to be that the FMA
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would usurp the power of the people to de-
cide for themselves whether to allow same-
sex marriage. In fact, the FMA, and the
amendment process, represents the very es-
sence of democratic decision-making. The
people of the United States have the right to
amend their Constitution. Once the FMA is
passed through the Senate and the House, 38
states must ratify the amendment. It is the
people, acting through their elected rep-
resentatives, who have the right to amend
the United States Constitution. This act rep-
resents the democratic process at its apex.

The Covington Memo also cites Justice
Scalia’s dissent in United States v. Virginia,
518 U.S. 515, 566 (1996) for the proposition
that amending the Constitution prohibits
the people from changing their perceptions
and opinions. This argument demonstrates a
lack of understanding of the democratic
process. Moreover, the statement by Justice
Scalia is taken out of context and twisted to
mean something he did not say.6 Justice
Scalia dissented from the Supreme Court re-
moving of the debate from the public over
whether women should be admitted to mili-
tary schools.

Instead of supporting the position of the
opponents of the FMA, Justice Scalia’s dis-
sent supports the position of the FMA’s sup-
porters. The FMA puts the debate right
where it should be—with the people and their
elected representatives. The FMA represents
the highest and best of the democratic deci-
sion-making process.”

IV. THE FMA IS CONSISTENT WITH THE
PRINCIPLES OF FEDERALISM

Marriage has always been a national policy
between one man and one woman. Utah’s
battle over polygamy is instructive. In 1862,
the United States Congress passed the Morril
Act, which prohibited polygamy in the terri-
tories, disincorporated the Mormon church,
and restricted the church’s ownership of
property. See Late Corporation of the
Church of Jesus Christ of Latter-Day Saints
v. United States, 136 U.S. 1, 19 (1890). In Rey-
nolds v. United States, 98 U.S. 145 (1878), the
Supreme Court upheld the Morril Act, stat-
ing that polygamy has always been ‘‘odious’
among the Northern and Western nations of
Europe, and from ‘‘the earliest history of
England polygamy has been treated as an of-
fense against society.” Id. at 164. The court
noted ‘‘it is within the legitimate scope of
the power of every civil government to deter-
mine whether polygamy or monogamy shall
be the law of social life under its dominion.”
Id. at 166. To further the national policy of
one man and one woman, Congress passed
the Edmunds Act in 1882, and later passed
the Edmunds-Tucker Bill in 1887. See Late
Corporation of the Church, 136 U.S. at 19. See
also Davis v. Beason, 133 U.S. 333 (1890).

As a condition to be admitted to the
Union, Congress required the inclusion of
anti-polygamy provisions in the constitu-
tions of Arizona, New Mexico, Oklahoma,
and Utah. See Arizona Enabling Act, 36 Stat.
569; New Mexico Enabling Act, 36 Stat. 558;
Oklahoma Enabling Act, 34 Stat. 269; Utah
Enabling Act, 28 Stat. 108. See also Murphy
v. Ramsey, 114 U.S. 15 (1885). For Arizona,
New Mexico and Utah, the Enabling Acts
permitting these states to be admitted to the
Union required that the anti-polygamy pro-
visions be ‘‘irrevocable,’”’ and that in order to
change their laws to allow polygamy, each
state would have to persuade the entire
country to change the marriage laws. See
Romer v. Evans, 517 U.S. 620, 648-49 (1996)
(Scalia, J., dissenting). Idaho adopted the
constitutional provision on its own, and the
51st Congress, which admitted Idaho into the
Union, found its constitution to be ‘‘repub-
lican in form and . . . in conformity with the
Constitution of the United States.”” Act of
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Admission of Idaho, 26 Stat. 21.5. To this day,
Arizona, Idaho, New Mexico, Oklahoma and
Utah state in their constitutions that polyg-
amy is ‘“‘forever prohibited.” See Ariz. Const.
art. XX, {2; Idaho Const. art. I, §4; N.M.
Const. art. XXI, §1; Okla. Const. art. I, §2;
Utah Const. art. ITI, §1.

When commenting on the national policy
of marriage as the union of one man and one
woman, the Supreme Court declared the fol-
lowing: ‘“‘[Clertainly no legislation can be
supposed more wholesome and necessary in
the founding of a free, self-governing com-
monwealth, fit to take rank as one of the co-
ordinate States of the Union, than that
which seeks to establish it on the basis of
the idea of the family, as consisting in and
springing from the union for life of one man
and one woman in the holy estate of matri-
mony; the sure foundation of all that is sta-
ble and noble in our civilization; the best
guaranty of that reverent morality which is
the source of all beneficent progress in social
and political improvement.”’—Murphy, 114
U.S. at 45.

The national ban on polygamy, or put an-
other way, the national policy of marriage
between one man and one woman, is enforced
in many ways. A juror who has a conscien-
tious belief that polygamy is right may be
challenged for cause in a trial for polygamy,
and anyone who practices polygamy is ineli-
gible to immigrate to the United States. See
Witherspoon v. Illinois, 391 U.S. 510, 536 (1968)
(citing Reynolds, 98 U.S. at 147, 157); 8.U.S.C.
§1182(A). That is to say, a polygamous rela-
tionship recognized in a foreign jurisdiction
will not be legally recognized in the United
States.8

Although states have traditionally regu-
lated the edges of marriage (divorce, ali-
mony, support, custody and visitation), they
have historically never regulated or altered
the essence of marriage (the union of one
man and one woman). The recent exception
is Massachusetts, and the act by that court
now threatens the rest of the nation on this
central issue of marriage. The FMA merely
carries forward the longstanding national
policy that marriage is the union of one man
and one woman, and thus is consistent with
the history of marriage in this country.

V. THE FMA CONTINUES THE NATIONAL POLICY

OF MARRIAGE AS ONE MAN AND ONE WOMAN

AMONG ALL BRANCHES OF GOVERNMENT

The FMA is designed to maintain the his-
toric status quo regarding marriage as the
union of one man and one woman. This core
marriage policy therefore applies to all
branches of government. If the Executive,
Legislative or Judicial branch sought to
order, enact or decree same-sex marriage,
the FMA would prohibit such action. How-
ever, the FMA does not prohibit the legisla-
ture from extending legal protection or bene-
fits to same-sex couples.

The argument in the Covington Memo that
opines the FMA would tell a state court how
to interpret its constitution is undercut by
the admission contained in the same para-
graph. The memo concedes that ‘‘a state con-
stitution may not permit something that an
otherwise valid federal law forbids. . . .”” Our
constitutional form of government has never
permitted states to interpret their constitu-
tions in a manner that conflicts with the fed-
eral constitution. The United States Con-
stitution obviously preempts any state law
to the contrary. See Good News Club v. Mil-
ford Central Sch., 533 U.S. 98, 107 n.2 (2001)
(contrary state law must yield to the United
States Constitution); Romer v. Evans, 517
U.S. 620 (1996) (contrary state constitutional
provision must yield to the United States
Constitution); Falwell v. Miller, 203 F. Supp.
2d 624 (W.D. Va. 2002) (same). The FMA is
consistent with constitutional jurisprudence.
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VI. THE FMA WOULD DECREASE LITIGATION OVER
MARRIAGE

The FMA would limit the judicial chaos
that is currently escalating throughout the
country.® There are currently about 40 sepa-
rate court challenges over same-sex mar-
riage pending, most of which began since
February 12, 2004, the day San Francisco
Mayor Gavin Newsom issued licenses to
same-sex couples. This number increases
daily. Two more suits were filed July 12 in
Florida, where three other suits were filed
within the past several weeks. The suits
throughout the country have one thing in
common—a claim that the state and federal
constitution require a state to permit two
people of the same sex to marry.l0 The FMA
would ensure the maintenance of the long-
standing national policy; of marriage as the
union of one man and one woman. The FMA
is designed to bring order and stability to
the marriage union and thus to halt the cur-
rent litigation frenzy.

VII. CONCLUSION

The FMA preserves marriage as the union
of one man and one woman, and places the
decision on this important matter with the
people. Passage of the FMA is the only way
to protect marriage and it is entirely con-
sistent with constitutional jurisprudence
and federalism.

MATHEW D. STAVER, Esq.,
President and General

Counsel, Liberty
Counsel.
RENA LINDEVALDSEN, Esq.,
Senior Litigation
Counsel, Liberty
Counsel.

ERIK STANLEY, Esq.,
Chief Counsel Liberty

Counsel.
ANITA L. STAVER, Esq.,
Litigation Counsel,
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FOOTNOTES

1The July 2 letter discusses in great detail the 33
lawsuits taking place in 12 states—with lawsuits in
9 of those states commenced since February 12, 2004,
when San Francisco Mayor Gavin Newsom began
issuing certificates to same-sex couples. In many
cases, the most shocking aspect is the willingness of
some judges to abdicate their role as judge to be-
come legislator, and the willingness of some state
attorney generals to abdicate their role as law en-
forcement officials to become political activists.
Without question, there is a culture-changing de-
bate taking place in this country, but it is not tak-
ing place in the state legislatures where elected rep-
resentatives can debate the issue. Instead, the battle
is in the courtrooms of America. Although the fact
that courts, and not legislators, have been the ones
making the laws granting same-sex couples legal
benefits is itself shocking. The disturbing reality is
that those who believe marriage should be limited
to the union of one man and one woman are fre-
quently not allowed to participate in the courtroom
battles. Instead, those who support traditional mar-
riage are often kept out of the litigation by courts,
state attorney generals, and the homosexual advo-
cacy organizations on the erroneous theory that
same-sex marriage does not concern them and will
not harm marriage or the country. Thus, some
courts are rushing ahead without the opportunity
for debate, dialogue, and with absolutely no evi-
dence concerning the impact same-sex marriage
would have on the culture.

2The word ‘“‘marriage” appears in the Massachu-
setts constitution in the only section that places an
express restriction on the authority of the judiciary.

3 A federal lawsuit challenging the Goodridge deci-
sion as violating the federal guarantee of a repub-
lican form of government—i.e., the court usurped
the powers of the legislature—was unsuccessful be-
fore the First Circuit Court of Appeals. The Court of
Appeals held that absent extreme cases, such as
abolishing the Legislature or creating a monarchy,
there is no violation of the federal Guarantee
Clause. See Largess v. Supreme Judicial Court for
State of Massachusetts, 2004 WL 1453033, 1st Cir.
(Mass.).
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4That which a legislative body ‘‘may’’ enact on its
own is far different than being ‘‘required” to act
pursuant to a court mandate.

5The Covington Memo cites the case of Shahar v.
Bowers, 114 F'. 3d 1097 (11th Cir. 1997) in support of its
argument that the FMA would apply to private con-
duct. This case suggests nothing of the sort. In
Shahar, the Attorney General of Georgia withdrew a
job offer from an attorney who had participated in
a same-sex ‘marriage’ ceremony. Absent the FMA,
an Attorney General would prevail when choosing to
hire or retain staff attorneys. The government as an
employer is given great deference in hiring/firing
under the application of the Pickering balancing
test used in Shahar. The FMA would change nothing
with regard to how employees are treated. The
statement that people could be ‘“‘punished” under
the FMA for private ceremonies cannot be supported
by the facts of Shahar—the fact is that the em-
ployee was not ‘‘punished” for entering into a
‘“‘same-sex’’ marriage. It was a well-publicized, con-
troversial ceremony that was attended by people in
the department. Id. at 1101. The revelation that she
was ‘“‘marrying’”’ a woman ‘‘caused quite a stir’”’ in
the office, causing staff attorneys to wonder about
the employee’s decision-making ability under the
facts of the case. Id. at 1105-06.

6In fact, one need look no further than the Con-
stitution itself to recognize the absurdity of this ar-
gument. The Eighteenth Amendment was ratified in
1919 to prohibit the ‘‘manufacture, sale, or transpor-
tation of intoxicating liquors. . . .”” However, four-
teen years later, the people ratified the Twenty-first
Amendment that repealed the ban on liquor. Even a
Constitutional Amendment may be changed over
time by another Constitutional Amendment.

7To the extent that the Thirteenth, Fourteenth
and Fifteenth Amendments violated federalism, the
states consented to this act by the passage of these
amendments.

8If same-sex marriage were sanctioned it would be
virtually impossible to ban polygamy. When Tom
Green was put on trial for polygamy in Utah in 2001,
several articles and editorials appeared in various
newspapers supporting the practice of polygamy
(The Village Voice, Washington Times, Chicago Trib-
une, and the New York Times). Although the ACLU
initially tried to minimize the idea of the slippery
slope between gay marriage and polygamy, the
ACLU itself defended Tom Green during his trial
and declared its support for the repeal of all ‘“laws
prohibiting or penalizing the practice of plural mar-
riage.” Polyamory (group marriage) is also an inevi-
table consequence of sanctioning gender-blind mar-
riage. See Deborah Anapol, Polyamory: The New
Love Without Limits. Paula Ettelbrick, former legal
director for Lambda Legal Defense and Education
Fund, supports same-sex marriage and state-sanc-
tioned polyamory. Ettelbrick teaches law at the
University of Michigan, New York University, Bar-
nard and Columbia. A number of other law profes-
sors similarly promote polyamory, including Nancy
Polikoff at American University, Martha Fineman
at Cornell University, Martha Ertman at the Uni-
versity of Utah, Judith Stacey, the Barbara
Streisand Professor of Contemporary Gender Stud-
ies at the University of Southern California, and
David Chambers at the University of Michigan.

9The Civil Rights Act of 1964 began an explosion of
litigation. A current search on Westlaw for only the
employment provision section of the Act (Title VII)
reveals 10,000 federal cases, which is the maximum
number of cases Westlaw can retrieve. All of the fed-
eral and state cases would amount to several tens of
thousands of cases. However, the fact that the Civil
Rights Act spawned litigation is not sufficient rea-
son to refrain from passing the Act. In the case of
the FMA, the litigation is sure to decrease.

100ne Utah case argues that polygamous marriage
should be permitted.

Mr. CORNYN. At this point, I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. CARPER. Mr. President, on the
Fourth of July, as many of my col-
leagues, I covered my State, and, as I
have done for many years on the
Fourth of July, I ended up in Dover,
DE. Dover, DE, on the evening of July
4 is a politician’s dream. People have
had a full day of parades and family
gatherings, community gatherings. We
are there to await the fireworks when
dusk finally comes. Roughly 10,000 peo-
ple gathered in front of Legislative
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Hall, a huge American flag that almost
masked Legislative Hall in its majesty,
a C-b aircraft soon to fly overhead, and
then the fireworks themselves.

I work the crowd at that gathering,
and it is a lot of fun. People are in a
good mood, a lot of good-natured kid-
ding going on: Are you running for any-
thing this year? No, I am not, I am just
here because I love being in Dover on
the evening of the Fourth of July.

There was one serious question, at
least one that was raised to me that
evening. The question was: How are
you going to vote on that amendment
on gay marriage? In responding to that
question, I pointed to Legislative Hall
and I said to the questioner: When I
was Governor of this State in 1996, I
signed into law our own Defense of
Marriage Act that said marriage is be-
tween a man and a woman. I believed
that then. I believe it now.

Later that evening I addressed the
crowd, and I alluded to the Declaration
of Independence. But I spoke more
about the Constitution, a copy of
which I hold. The Constitution of the
United States was first ratified in
Delaware. I told the crowd that night
that the Constitution was ratified in
the Golden Fleece Tavern about 300 or
400 yards from where we gathered.

We all know the Constitution does a
number of things. It establishes a
framework of government. It says, this
is how our Government is going to
work. We will have three branches of
Government: a legislative, executive,
and a judicial branch. It says, there are
certain things the Federal Government
should be doing and certain respon-
sibilities that are left to the States.

Among the responsibilities left to the
States in this Constitution are matters
of family law: Who can marry, how do
we divorce, how do we end those mar-
riages, who gains custody of the chil-
dren, how about visitation rights, mat-
ters of alimony, property settlement,
and the like. Those are matters that
we have left to the States for over 200
years.

Senator CORNYN mentioned the con-
cern he has over the state of marriage.
I share it. Half the marriages in our
country today end in divorce. Too
many Kkids grow up in families where
nobody ever marries, and families are
not invested enough in their children.

I also acknowledge the concern over
efforts in some parts to recognize
same-sex marriage. That concern has
led many States to enact laws such as
my State’s Defense of Marriage Act
and to enact here in this Congress the
Defense of Marriage Act as well. That
concern over proposals for same-sex
marriage has led some States to actu-
ally consider constitutional amend-
ments.

With respect to same-sex marriages,
let me offer this: There are a lot of
views, but two of those views are basic
when you cut to the chase. View No. 1:
marriage is between a man and a
woman. The alternative view is mar-
riage is between two people. I think the
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view of most Americans today—not all
but most Americans today—is that
marriage is between a man and a
woman.

The question for us to consider here
today is this: Is there a clear need to
amend the Constitution of our country
to ensure that the view I have just
stated, the majority view, prevails in
States such as Delaware and others? It
is a legitimate question. As we seek to
answer it, let’s consider a couple of ex-
amples of State laws spelling out how
marriage is supposed to operate and
whether those laws have been sus-
tained over the years. Let me mention
three examples.

A number of States have prohibitions
against first cousins marrying. If two
people live in a State where you have a
man and woman who are first cousins
and they want to get married, they go
to another State to get married and re-
turn to their State. Their State does
not have to acknowledge the validity
of the marriage.

Some States have restrictions with
respect to divorce. If you get a divorce,
you have to wait a while before you
can remarry. If you live in a State with
that restriction and you go to another
State that doesn’t have those restric-
tions, you return to your State, your
State does not have to recognize that
marriage.

We have all seen movies about May-
December marriages and how they can
be interesting and entertaining, but a
lot of States have a law that says a 57-
year-old man can’t marry a 13-year-old
girl, and if you try to do that in a
State where maybe you could get away
with it, and you move back to your
State, that marriage will not be recog-
nized. Those State laws have been sus-
tained whether we have a constitu-
tional amendment.

I believe that my law in Delaware
will also be sustained without a con-
stitutional amendment. If it isn’t, then
this is an issue that we can revisit, and
I think we will.

This Constitution that I hold in my
hand is the work of man. I think it was
divinely inspired. The folks who met at
the Golden Fleece Tavern and the peo-
ple in Constitution Hall in Philadel-
phia a long time ago largely got it
right the first time—mot entirely, but
they largely got it right. This Con-
stitution has been rarely changed. It is
not easy to do. That is purposeful. Over
11,000 amendments have been proposed
to this Constitution. To date, since the
adoption of the Bill of Rights, 17 have
actually been incorporated as amend-
ments to this Constitution.

On the issue of marriage and divorce
alone, 129 amendments have been pro-
posed to the Constitution. None have
come close to passage. All of us today
and all of us who will vote today real-
ize this proposed constitutional amend-
ment is not going to be enacted either.

It is an important issue that has been
raised. As some have said, it is one
that, frankly, divides us and divides us
deeply.

When the last speech is given today,
when the final vote is cast around 12:15
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or 12:30, my fervent hope is that we will
turn to some issues that unite us and,
frankly, need to be addressed. They are
closely related to what we are talking
about today. We need to look no fur-
ther than the 1996 Welfare Act that was
adopted in this Chamber which has ex-
pired and been continued with short-
term extensions time and again. It
needs to be reauthorized. We need a
vote on it and, frankly, to improve it.
It is not perfect. We can make it bet-
ter. We can strengthen marriage
through the provisions of that law. We
can strengthen families. We can in-
crease the likelihood that more of
America’s children are going to grow
up in homes where both parents are
deeply committed to them and to their
future, that they have decent
childcare. We can do that.

I hope when we finish today and this
issue is behind us for a while, that we
will turn to another closely related
issue that will truly strengthen Amer-
ica’s families. That is, to return to the
issue of welfare reform and pass the
legislation out of committee and send
it to the House. Let’s get on with the
Nation’s business.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. CORNYN. Could I ask for a brief
unanimous consent request?

Mr. LIEBERMAN. I yield to the Sen-

ator for a request.
Mr. CORNYN. I believe we have been

going back and forth to each side. I
certainly want to accommodate the
Senator so everyone will be able to be
heard, but we also have some folks on
our side.

Mr. LIEBERMAN. Go right ahead.

Mr. CORNYN. I ask unanimous con-
sent that Senator ALLARD be recog-
nized for 5 minutes out of the 256 min-
utes remaining on our side until the
chairman comes to the floor and the
leadership time is reserved under a pre-
vious consent, and then Senator
SANTORUM be recognized as our next
Republican speaker for 10 minutes on
our side, and then finally the last 5
minutes of that 25-minute segment,
that Senator SESSIONS be recognized.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Colorado.

Mr. ALLARD. Mr. President, I thank
the Senator from Texas for allowing
me the opportunity to speak. Just to
get some business out of the way, I
have some materials I have submitted
at the desk. I ask unanimous consent
to print them in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JULY 12, 2004.

To: Senator Orrin Hatch, Chair, United
States Senate Judiciary Committee.

From: Professor Teresa S. Collett.

Re: Response to recent concerns regarding
the meaning, reach, and consistency of
the Federal Marriage Amendment with
constitutional principles.

Having served as a witness in favor of the
Federal Marriage Amendment, SRJ 40, (here-
inafter “FMA”’) before the Senate Judiciary
Committee on March 23, 2004, which was
chaired by Senator Cornyn, I have been
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asked to respond to various objections re-
garding its passage.

There are four common objections to the
FMA. Opponents claim that the FMA is self-
contradictory, with the first sentence pro-
hibiting what the second permits in certain
cases. Second, they claim that the amend-
ment prohibits private recognition of same-
sex unions as marriages. Third, they argue
that the amendment is anti-democratic be-
cause it removes the definition of marriage
from the arena of state law and creates a
uniform federal definition. Finally, and in
contradiction to the last point, they argue
that the amendment will increase litigation
over the meaning of marriage. None of these
objections have merit.

THE AMENDMENT IS NOT INTERNALLY
CONTRADICTORY

The starting point for any analysis of a
constitutional amendment is the text, with
an intention to give effect to every word.
Marbury v. Madison, 5 U.S. 137 (1803). See also
Kaiser Aluminum & Chem. Corp. v. Bonjorno,
494 U.S. 827, 835 (1990). As proposed, the FMA
provides:

“Marriage in the United States shall con-
sist only of the union of a man and a woman.
Neither this Constitution, nor the constitu-
tion of any State, shall be construed to re-
quire that marriage or the legal incidents
thereof be conferred upon any union other
than the union of a man and a woman.”

The meaning of the first sentence of the
FMA is clear. Opponents typically do not
dispute this. Rather they assert the confu-
sion arises because it is possible to read the
second sentence of the FMA as allowing leg-
islatures to create that which the first sen-
tence clearly prohibits—same-sex marriage
(at least insofar as it is done, not due to con-
stitutional imperative, but rather due to
some alternative legitimate legislative moti-
vation). While such a reading is theoretically
possible, it violates one of the most basic
canons of construction: ‘“The plain meaning
of a statute’s text must be given effect ‘un-
less it would produce an absurd result or one
manifestly at odds with the statute’s in-
tended effect.””” Arnold v. United Parcel Serv-
ice, Inc., 136 F.3d 854, 8568 (1st Cir. 1998)
(quoting Parisi by Cooney v. Chater, 69 F.3d
614, 617 (1st Cir. 1995)). Since such an inter-
pretation would render the FMA ‘‘self-con-
tradictory” and ineffectual, it should be re-
jected under ordinary principles of construc-
tion.

Opponents also argue that the phrase
“‘legal incidents” of marriage is unclear and
will require extensive judicial interpreta-
tion. Yet this is a phrase that has been used
routinely in the discussion of marital rights.
Justice Brennan used it in his concurring
opinion in Boddie v. Connecticut, 401 U.S. 371
at 387 (1971). ‘‘Liegal incidents of marriage”’ is
also found in various state appellate opin-
ions that have been rendered over the past
sixty years. See, e.g., Sanders v. Altmeyer, 58
F.Supp. 67, 68 (D.C. Tenn. 1944); Adler v.
Adler, 81 N.Y.S.2d 797, 800 (N.Y. Dom. Rel. Ct.
1948); Ramsay v. Ramsay, 90 A.2d 433, 435 (R.I.
1952); Shipp v. Shipp, 383 P.2d 30, 32 (OKla.
1963); Rosenstiel v. Rosenstiel, 209 N.E.2d 709,
712 (N.Y. 1965); Perrin v. Perrin, 408 F.2d 107,
110 (3rd Cir. 1969); Merenoff v. Merenoff, 388
A.2d 951, 953 (N.J. 1978); In re Marriage of Ep-
stein, 592 P.2d 1165, 1169 (Cal. 1979); Baker v.
Baker, 468 A.2d 944, 947 (Conn. Super. 1983);
Koppelman v. O’Keeffe, 535 N.Y.S.2d 871, 873
(N.Y. Sup. App. Term, 1988); Baehr v. Lewin,
852 P.2d 44, 74 (Hawaii 1993) (Heen J. dis-
senting); and In re Opinions of the Justices to
the Senate, 802 N.E.2d 565, 572 (Mass. 2004).

The proper interpretation of the amend-
ment is that offered by the sponsors and
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drafters: to preserve marriage as the union
of a man and a woman, while leaving to
states the question of whether to legisla-
tively create alternative legal arrangements
such as civil unions or reciprocal beneficiary
status for individuals who are not eligible to
marry. See Senator Wayne Allard, Federal
Marriage Amendment Testimony, United
States Senate Judiciary Committee (March
23, 2004), at http:/allard.senate.gov/issues/
item.cfm?id=219463&rands type=4; Repre-
sentative Marilyn Musgrave, Federal Mar-
riage Amendment Testimony, United States
House of Representatives Judiciary Sub-
committee on the Constitution (May 13,
2004) at http:/www.house.gov/judiciary/
musgrave051304.htm, and Robert Bork, The
Musgrave Federal Marriage Amendment,
United States House of Representatives Ju-
diciary Subcommittee on the Constitution
(May 13, 2004) at http:/www.house.gov/judici-
ary/bork051304.htm. See also Rahul Mehra,
Professor Helps Draft Amendment, The
Daily Princetonian (Feb 18, 2004) at http:/
www.dailyprincetonian.com/archives/2004/02/
18/news/9652.shtml.

Fair-minded opponents of the FMA have
acknowledged that the current language is
clear in its prohibition of same-sex marriage,
and its recognition of the legislative ability
to create alternative legal relationships such
as civil unions. On March 22, 2004, Professor
Eugene Volokh, who opposes the FMA, noted
on his weblog that the amended language
“clearly lets state voters and legislatures
enact civil unions by statute’. The Volokh
Conspiracy at http:/volokh.com/archives/ar-
chive_2004_03_21.shtml. Professor Cass
Sunstein, another opponent to the FMA also
agreed that the state legislature could pass a
law to establish civil unions. Response to
written questions propounded by Senator
Dick Durbin (March 23, 2004).

THE AMENDMENT DOES NOT PROHIBIT PRIVATE
RECOGNITION OF SAME-SEX UNIONS

Perhaps the most creative argument of op-
ponents is that the FMA would allow states
and other governmental bodies to ‘‘punish
religious organizations and individuals for
performing or participating in religious mar-
riages of same-sex couples. . . .”” This argu-
ment is crafted by analogizing the FMA to
the Thirteenth Amendment which provides
in pertinent part, ‘“‘Neither slavery nor invol-
untary servitude, except as a punishment for
crime whereof the party shall have been duly
convicted, shall exist within the TUnited
States, or any place subject to their jurisdic-
tion.” The Thirteenth Amendment is the ex-
ception to the general rule that constitu-
tional provisions are limitations on state ac-
tion, rather than private action. Compare
Jones v. Alfred H. Mayer Co., 392 U.S. 408, 438
(1968) (Congress has power under Thirteenth
Amendment to enact legislation to prohibit
private acts that erect racial barriers to the
acquisition of property) with Bray v. Alexan-
dria Women’s Health Clinic, 506 U.S. 263, 278
(1993) (no violation of constitutional right to
privacy occurs absent state interference with
woman’s right to abortion) and United Broth-
erhood of Carpenters and Joiners of America v.
Scott, 463 U.S. 825, 831-32 (1983) (state action
is necessary to establish conspiracy to vio-
late First Amendment). Based upon this fact,
and the absence of any language in the FMA
expressly limiting the amendment to state
action, opponents claim that any private
recognition of same-sex marriages would be-
come punishable at law.

This ignores important differences in the
language of the two amendments, however.
Section (a) of the Thirteenth Amendment is
written as a prohibition, with a narrow ex-
ception. In contrast, the first sentence of the
FMA is written as an affirmation of the na-
ture of marriage, with the second sentence
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limiting the ability of courts to redefine
marriage in the guise of constitutional adju-
dication. Rather than a distinct provision,
the first clause functions as an introduction
to the second. There is nothing in the lan-
guage of the FMA or the legislative history
to date that suggests any intent to disrupt
the current ability of religious communities
to determine their understanding of mar-
riage and divorce. See Hames v. Hames, 163
Conn. 588 (Conn. 1972) (religious ceremony in-
sufficient to constitute civil marriage);
Marazita v. Maracita, 27 Conn. Supp. 190
(Conn. Super. Ct. 1967) (wife’s religious belief
in indissolubility of marriage not sufficient
to deprive court of jurisdiction in divorce
proceeding); Knibb v. Knibb, 94 N.J. Eq. 747,
748 (N.J. 1923) (suit for divorce due to refusal
to marry in Church); Victor v. Victor, 177 Ariz.
231 (Ariz. Ct. App. 1993) (court without au-
thority to order Jewish divorce); In re Mar-
riage of Dajani, 204 Cal. App. 3d 1387 (Cal. Ct.
App. 1988) (American court could not enforce
Islamic law). .

Given the long history of detente between
Church and State in this country regarding
the regulation of marriage and divorce, the
reasonable assumption is that the FMA will
control governmental actions related to civil
marriage, and religious bodies will continue
to define their own entry and exit require-
ments for marriage. To the extent there is
any merit in opponents’ analogy to the Thir-
teen Amendment, its interpretation supports
this conclusion. In Robertson v. Baldwin, 165
U.S. 275 (1897) two deserting seamen argued
that they could not be forced to fulfill their
commitment in light of the constitutional
prohibition of involuntary servitude. The
Court disposed of this argument opining:

“It is clear, however, that the amendment
was not intended to introduce any novel doc-
trine with respect to certain descriptions of
service which have always been treated as
exceptional, such as military and naval en-
listments, or to disturb the right of parents
and guardians to the custody of their minor
children or wards. The amendment, however,
makes no distinction between a public and a
private service. To say that persons engaged
in a public service are not within the amend-
ment is to admit that there are exceptions to
its general language, and the further ques-
tion is at once presented, where shall the
line be drawn? We know of no better answer
to make than to say that services which
have from time immemorial been treated as
exceptional shall not be regarded as within
its purview.” 165 U.S. at 282.

The continuing viability of this case is evi-
denced by the Court’s reliance on it in United
States v. Kozminski, 487 U.S. 931, 942-44 (1988)
(adopting a narrow construction of coercion
sufficient to constitute involuntary ser-
vitude).

While opponents raise the specter of orga-
nized persecution of religious communities
that perform same-sex marriage rituals, the
international experience suggests quite the
opposite. It is defenders of traditional mar-
riage that have cause to worry. Last month
a pastor is Sweden was sentenced to one
month in jail based on a sermon opposing ho-
mosexual conduct. In Canada there have
been criminal convictions under hate speech
laws for publication of an advertisement op-
posing same-sex marriage that merely cited
Bible verses without quoting them. The Irish
Council on Civil Liberties publicly threat-
ened priests and bishops who distribute a
Vatican publication regarding homosexual
activity with prosecution under incitement
to hatred legislation.” In Spain, Madrid’s
Cardinal Varela gave a sermon condemning
gay marriage. He has been sued by the Pop-
ular Gay Platform for ‘‘slander and an in-
citement to discrimination on the basis of
sexual orientation.” In England, self defense
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was denied to a pastor who defended himself

when assaulted by several attackers while

carrying a sign citing Bible verses regarding
homosexual conduct. Last fall, an Anglican

Bishop in England was investigated under

hate crimes legislation and reprimanded by

the local Chief Constable for observing that
some people can overcome homosexual incli-
nations and ‘‘reorientate’ themselves. In

Belgium, an 80-year old Cardinal was sued

over his comments regarding homosexuality.

In each of these countries what began with

demands for ‘‘tolerance’” has transformed

into demands for acceptance at the price of
religious liberty.

A similar transformation seems plausible
in light of the continuing attacks on the in-
tegrity of the proponents and supporters of
the FMA. Opponents of the FMA consist-
ently seek to associate the effort of those
who seek to protect the institution of mar-
riage with those who sought to stabilize the
institution of racial segregation. This charge
is both insulting and inaccurate. While lead-
ership of the African-American community
may be divided over whether to support the
FMA at this time, they are not divided over
whether racial segregation is desirable. Al-
though they differ in their positions on the
merits of the amendment itself, Rev. Jesse
Jackson, Rev. Walter Fauntroy, and Hilary
Shelton of the NAACP are all unwilling to
equate defense of traditional marriage with
racial discrimination, as are other promi-
nent civil rights leaders. Similarly, the will-
ingness of a substantial majority of both
chambers of Congress just a few short years
ago to vote for the federal Defense of Mar-
riage Act does not equate with bigotry, and
any attempts to do so are merely activists’
attempts to cut off public debate regarding
the need of a child to be raised by his or her
mother and father.

THE FMA IS A DEMOCRATIC SOLUTION TO THE
PROBLEM OF JUDICIAL USURPATION OF THE
POLITICAL DEBATE REGARDING SAME-SEX
UNIONS
The FMA is the only method available to

preserve the ability of the people and their

elected representatives to speak on the issue.

This is because of the very real possibility

that the United States Supreme Court will

impose an obligation on states to recognize
same-sex unions as marriages in the guise of
constitutional adjudication. Building on the

Court’s statements in Lawrence v. Texas

equating heterosexual and homosexual expe-

riences, and its statements in Romer v.

Evans attributing animus to those who

would make any distinctions, many con-

stitutional law scholars have opined that the

Court appears poised to mandate same-sex

marriage in the upcoming years.

In commenting on the Lawrence opinion’s
relationship to judicial recognition of same-
sex marriage, Professor Laurence Tribe of
Harvard said, ‘I think it’s only a matter of
time”’. Professor Erwin Chemerinsky of USC
has observed, ‘‘Justice Scalia likely is cor-
rect in his dissent in saying that laws that
prohibit same-sex marriage cannot, in the
long term, survive the reasoning of the ma-
jority in Lawrence.” Prudence demands that
the matter be addressed by the people, before
the Court takes the issue away from them.

THE AMENDMENT IS UNLIKELY TO INCREASE

LITIGATION

Marriage has become a question of con-
stitutional law through gay activists’ unre-
lenting attacks on marriage statutes in the
courts. Judges in Hawaii, Alaska, Vermont,
and Massachusetts have already mandated
recognition of same-sex marriage. The citi-
zens of Hawaii and Alaska responded to the
actions of their courts by amending their
state constitutions to correct what was
largely perceived as judicial overreaching.
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Vermont legislators did not afford their citi-
zens the opportunity to correct this judicial
interpretation, instead passing Act 91, An
Act Relating to Civil Unions.

The most recent and troubling ruling, how-
ever, is Goodridge v. Dept. of Public Health,
an opinion of the Massachusetts Supreme
Judicial Court declaring that state’s mar-
riage laws unconstitutional. Chief Justice
Margaret Marshall opens her opinion with a
review of the recent United States Supreme
Court opinion, Lawrence v. Texas. Finding
there was no rational reason supporting tra-
ditional marriage, she gave the legislature
180 days to ‘‘take appropriate action” in
light of the opinion, which was widely inter-
preted as an ‘‘order’ to create a ‘‘gay mar-
riage’’. Although a Massachusetts statute
prohibits the issuance of a marriage license
to non-residents whose home state would not
recognize the unions, hundreds of out of
state couples flocked to Massachusetts to be
married. One of the first Massachusetts mar-
riage licenses was issued to a Minnesota
same-sex couple, who describe their relation-
ship as an ‘“‘open marriage,” saying the con-
cept of permanence in marriage is
“overrated.” The Massachusetts Legislature
is moving forward with a state constitu-
tional amendment, but the people of that
state will not be allowed to vote on it until
fall of 2006.

Unfortunately Massachusetts is not the
only state where activists are currently de-
manding that judges redefine marriage. At
this time California, Florida, Indiana, Mary-
land, Nebraska, New Jersey, New York,
North Carolina, Oregon, Utah, Washington,
and West Virginia are defending their mar-
riage laws in the courts. Based on news re-
ports, it is likely that Pennsylvania, South
Carolina, and Tennessee may soon be defend-
ing their statutes in the courts as well. Add
to these fifteen states, the three states of
Hawaii, Alaska and Vermont that have al-
ready responded to judicial overreaching on
this issue, and Massachusetts which remains
embroiled in a political fight to return the
issue to the people, as well as the states of
Arizona, Connecticut, Iowa, and Texas where
courts have resolved the issue—and almost
half the country’s laws are, or have been,
under attack by a small group who want to
force their will on the people in the guise of
constitutional adjudication.

It seems unlikely that the passage of the
FMA, which removes the definition of mar-
riage from further judicial redefinition,
could increase litigation beyond the present
level.

CONCLUSION

Activists have been unable to succeed in
changing the definition of marriage legisla-
tively so they have turned to the courts. Un-
fortunately some judges are increasingly
willing to disregard the text of the laws—as
well as the political will of the people—in ju-
dicial efforts to remake the institution of
marriage to suit their own particular polit-
ical views. This is not the proper process to
be followed in a democratic republic. It is
the people and their elected representatives
who should determine the meaning and
structure to marriage through the process of
political debate and voting.

The Federal Marriage Amendment, with
its requirements of passage by two-thirds of
each house of Congress and ratification by
three-quarters of the states, follows the
Founders’ model for open, yet orderly change
in our governing document. The text of the
Amendment is clear and preserves the under-
standing of marriage that has existed
throughout this nation’s history, while al-
lowing for individual states to experiment
with alternative legal structures as their
citizens deem appropriate. Unlike the hypo-
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thetical threats that opponents attempt to
manufacture, the FMA addresses real cases
and real problems that the people of this na-
tion are encountering with the judicial usur-
pation of the political process.

[From iMAPP, July 12, 2004]
Is DOMA ENOUGH? AN ANALYSIS
(By Joshua K. Baker)
INTRODUCTION

Do we need a constitutional amendment to
protect marriage? Some influential elites
question the need for a constitutional
amendment. As Senator Susan Collins (R—
Maine) told the Boston Globe earlier this
year, ‘I don’t at this point see the need for
a constitutional amendment as long as the
Defense of Marriage Act remains on the
books.”

For people who define the problem as the
involuntary spread of same-sex marriage
from one state to others, a key question be-
comes: Are federal DOMA laws enough?

DEFINING DOMA

The federal DOMA law contains two sec-
tions, stating:

Section 1. In determining the meaning of
any Act of Congress, or of any ruling, regula-
tion, or interpretation of the various admin-
istrative bureaus and agencies of the United
States, the word ‘‘marriage’ means only a
legal union between one man and one woman
as husband and wife, and the word ‘‘spouse”
refers only to a person of the opposite sex
who is a husband or a wife.”

Section 2. No State, territory, or posses-
sion of the United States, or Indian tribe,
shall be required to give effect to any public
act, record, or judicial proceeding of any
other State, territory, possession or tribe,
respecting a relationship between persons of
the same sex that is treated as a marriage
under the laws of such other state, territory,
possession or tribe, or a right or claim aris-
ing from such relationship.

The first part creates a federal definition
of marriage for the purposes of federal mar-
riage law. Considerable litigation is likely to
arise from conflicts between federal law and
laws in states in which courts mandate rec-
ognition of same-sex marriage, or marriage
equivalents. Such cases will increase the
temptation for the Supreme Court to create
a national definition of marriage on equal
protection grounds, as otherwise, legally
married couples in different states will be
treated substantially differently under fed-
eral law.

The second part of DOMA restates general
conflict of laws principles: no state is re-
quired to recognize a marriage that violates
its own public policy. However, it provides
no additional legal protection for the people
of a state whose judicial elites create a right
of same-sex marriage in the state constitu-
tion or choose to recognize same-sex mar-
riages performed elsewhere.

1. Is Federal DOMA Enough?

DOMA laws are unlikely to prevent the
spread of same-sex marriage from one judici-
ary to the other, for the following reasons:

A. The groundwork for DOMA’s demise has
already been laid in the scholarly literature.
Legal experts argue DOMA can be struck
down in federal court because it violates
principles of equal protection, liberty/due
process and full faith and credit.

B. The legal threat to federal DOMA laws
is now imminent, because Massachusetts
has, for the first time, given plaintiffs stand-
ing to challenge the federal law. Previously,
courts held that absent a legal state mar-
riage, persons have no standing to challenge
the federal DOMA law. Newspaper reports in-
dicate that there are now thousands of cou-
ples in at least 46 states who have received
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marriage licenses in Massachusetts, Cali-
fornia or Oregon, and now have standing to
challenge DOMA in federal courts.

C. DOMA won’t keep legal elites from cre-
ating same-sex marriage in many states. Al-
ready, in just eight months since the
Goodridge decision, activists have filed cases
across the country seeking to strike down
state marriage laws. Today such cases are
pending in at least 11 states, including six
states which have adopted state DOMA legis-
lation in recent years. Attorneys general and
local officials in California, New York and
elsewhere are refusing to defend state mar-
riage laws, or are insisting that their state
recognize same-sex marriages performed
elsewhere.

The New York Attorney General, following
the lead of a 2003 trial court judgment, has
already indicated that New York law ‘‘pre-
sumptively requires’ recognition of same-
sex marriages from Massachusetts. When
San Francisco Mayor Gavin Anderson and
his counterparts in a handful of other cities
across the country began issuing same-sex
marriage licenses, the California attorney
general chose to simply petition the Cali-
fornia Supreme Court for ‘‘resolution of
these important issues,” rather than present
an affirmative defense of the state’s mar-
riage law. Shortly thereafter, the mayor of
Seattle in March declared that his city (and
all private groups that contract with the
city) must recognize as valid the same-sex
marriages of employees, wherever performed.

D. There will be a national definition of
marriage, ultimately. The question is whose?
Radically different marriage laws in dif-
ferent states are difficult to sustain over
time. A federal definition of marriage that is
different from state definitions of marriage
produces immediate conflicts in many areas
of law that the Supreme Court will be tempt-
ed to harmonize by ordering recognition of
same-sex marriage on equal protection
grounds. One way or the other, we will soon
have a national definition of marriage. If we
pass a marriage amendment, we will retain
our shared understanding of marriage as the
union of husband and wife, ratified by the
people of the United States. If we accept ju-
dicial supremacy on the marriage question,
we will probably end up with a judicially cre-
ated and approved national marriage defini-
tion that redefines marriage in unisex terms.

E. Legal scholars from both sides agree:
Federal courts are now poised to strike down
state marriage laws. Speaking about the re-
cent Supreme Court decision Lawrence v.
Texas, Harvard Law Professor Lawrence
Tribe commented, ‘“You’d have to be tone
deaf not to get the message from Lawrence
that anything that invites people to give
same-sex couples less than full respect is
constitutionally suspect.” Georgetown Law
Professor Chai Feldblum agreed, stating,
“[Als a matter of logic and principle, there is
no reason not to provide the institution of
marriage for gay people. The court is leaving
that open for the future.” Professor William
Eskridge of Yale Law School stated ‘‘Justice
Scalia is right” that Lawrence signals the
end of traditional marriage laws. Jon
Bruning, Attorney General of Nebraska, tes-
tified before the Senate in March that a fed-
eral judge is likely to soon declare Nebras-
ka’s state constitutional marriage amend-
ment unconstitutional: ‘‘This is the first fed-
eral court challenge to a state’s DOMA law.
My office moved to dismiss the suit, but last
November, the Court denied our motion to
dismiss. The language in the Court’s order
signals that Nebraska will very likely lose
the case at trial.”

F. Federal lawsuits attacking marriage
laws have already been filed in four states.
While most marriage litigation has histori-
cally been based on state constitutional pro-
visions, in just the past year, cases in three
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states (Florida, Arizona, and Nebraska) have
brought federal constitutional challenges to
both state and federal DOMA laws on equal
protection, due process and full faith and
credit grounds. In June, the same lawyers
that filed the Goodridge case in Massachu-
setts also filed suit alleging that a state iaw
which prevents out-of-state same-sex couples
from marrying in Massachusetts violates the
Privileges and Immunities Clause of the 14th
Amendment.

G. It’s not the full faith and credit clause,
it’s the 14th amendment. Scholars who have
testified that DOMA is constitutional under
the Full Faith and Credit Clause of Article
IV of the Constitution miss the primary
threat to DOMA. DOMA’s greatest threat
springs not from the relatively settled world
of Full Faith & Credit jurisprudence, but
from the Supreme Court’s evolving view of
equal protection and personal liberty, as evi-
denced by such recent cases as Lawrence V.
Texas, 539 U.S. 558 (2003) and Romer v. Evans,
517 U.S. 620 (1996). As Justice Scalia noted in
his Lawrence dissent, this evolving jurispru-
dence not only threatens DOMA, but also
poses a substantive threat to individual
state marriage laws.

H. A federal injunction to strike down
DOMA will take only minutes. A Constitu-
tional amendment takes months or years to
pass. If we want to protect marriage as the
union of husband and wife, the time to act is
now.

Il. Does a marriage amendment violate prin-
ciples of federalism?

Many legal analysts argue that a constitu-
tional amendment that creates a national
definition of marriage violates fundamental
principles of federalism. In a letter to Senate
Constitution Subcommittee Chairman John
Cornyn last September, six law professors in-
cluding Eugene Volokh of UCLA and Dale
Carpenter of the University of Minnesota
wrote ‘‘[Tlhere is no need to federalize the
definition of marriage. . . . if marriage is
federalized, this will set a precedent for addi-
tional federal intrusions into state power.”
Are they correct?

No, for the following reasons:

A. Many fundamental institutions are na-
tional in scope. The Constitution already
contains such fundamental institutions as
representative government (through the
guarantee clause, art. IV, §4) and private
property (through the takings clause, Fifth
Amendment). A marriage amendment would
acknowledge marriage as a fundamental in-
stitution, while still leaving the states sig-
nificant regulatory discretion (procedures,
age, consanguinity, etc.).

B. Marriage law has always been subject to
federal legal oversight. This is not unlike the
federalist model which permits states to ex-
periment with term limits, elected judi-
ciaries, or unicameral legislatures, subject
to the underlying guarantee of representa-
tive government; or varying state policies on
eminent domain, taxation, and rights of way,
subject to the underlying premise that gov-
ernment cannot take property without com-
pensation. A marriage amendment would
simply clarify that husbands and wives are
an essential part of our fundamental, shared
American understanding of marriage.

C. The basic definition of marriage has
long been considered a national question.
The Supreme Court has already affirmed the
right of Congress to sustain a national defi-
nition of marriage that excludes polygamy.
Without Congress’ decisive intervention,
upheld by the Supreme Court, we would
today have polygamy in some states and not
in others. Today, it is federal and state
courts that threaten our common definition
of marriage. As former Attorney General Ed
Meese argued in favor of a constitutional
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amendment creating a national definition of
marriage, “‘If marriage is a fundamental so-
cial institution, then it’s fundamental for all
of society.” As the Supreme Court stated in
Reynolds v. United States, ‘‘there cannot be a
doubt that, unless restricted by some form of
constitution, it is within the legitimate
scope of the power of every civil government
to determine whether polygamy or monog-
amy shall be the law of social life under its
dominion.”

111. Why not wait until DOMA has been struck

down?

A. Waiting until the problem gets worse
will not make it easier to solve. A patchwork
of different state and local laws will sow con-
fusion for couples, for businesses, for state
and local governments. If we intend to pro-
tect marriage as the union of husband and
wife, the time to settle the question is now.

B. There will never be a magic moment in
which to amend the Constitution. Today op-
ponents argue it is too early, because DOMA
still exists. Three years from now, DOMA
may be struck down and others will say it is
too late—tens of thousands of same-sex cou-
ples will have already married.

C. The best time for affirming a common
definition of marriage is before SSM be-
comes widespread. If it could be ratified
today, a marriage amendment would merely
reaffirm the law of 49 states, while undoing
eight weeks of change in Massachusetts.
Looking ahead, it is difficult to foresee a
time where a constitutional amendment de-
fining marriage could be adopted with less
legal and personal disruption.

D. The amendment process takes time. A
federal judge could enjoin DOMA tomorrow,
yet it would take months and perhaps years
to propose and ratify the federal marriage
amendment.

E. A constitutional amendment is not a
constitutional crisis. In the last century, we
amended our constitution twelve times, in-
cluding twice in the 1930’s, three times in the
1960’s, and again in 1971 and 1992. The amend-
ment process is, by design, not a sign of con-
stitutional crisis, but rather a great demo-
cratic and federalist process for reaching na-
tional consensus on questions of great im-
portance. Marriage is worth it.

Mr. ALLARD. I thank some 19 co-
sponsors who are now on this amend-
ment. I thank the majority leader for
stepping forward and helping this par-
ticular issue. I thank the President of
the United States for stepping forward
early on and articulating the principles
which are embodied in this constitu-
tional amendment. I particularly
thank my colleagues, Senators
BROWNBACK, SANTORUM, and SESSIONS,
for joining me in the late-night session
last night and for Senators CORNYN and
HATcH for helping manage the bill on
the floor, as well as Congresswoman
MUSGRAVE in the House for her leader-
ship.

I didn’t come to the decision to intro-
duce this legislation easily. I went
through a process of evaluating the
issue.

I don’t think it is unlike what many
Members of the Senate are going
through right now, or at some point in
time went through, because as the ini-
tial sponsor of this legislation, I had an
opportunity to talk to many Members
and I think their response was very
much what mine was to start with:
Why do we need to amend the Constitu-
tion?
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We all recognize how precious that
document is. When anybody comes to
you with an issue, to start with, you
always wonder why do we need to do
that. That is a high standard and we all
recognize that.

I also remember the debate with the
Defense of Marriage Act, DOMA, which
was carried by Senator NICKLES on this
side, and how important most Members
of the Senate—85 Members—felt in that
vote that we define marriage as be-
tween a man and a woman.

In this debate, I wanted to protect
traditional marriage. I also had some
skepticism about amending the Con-
stitution. But after sitting down with
colleagues and scholars and people who
were following the courts, I came to
the realization that there was a process
going on in the courts that I wasn’t
aware of, that I just had become aware
of.

I understood the potential of what
was going to happen in those courts. It
was, when I first got involved, that the
courts were going to change the defini-
tion of marriage, which we passed by 85
votes in the Senate, and on which close
to 48 States passed legislation some-
how or other supporting traditional
marriage. I thought this should be
brought into the legislative branch—
that is where the debate should occur—
where we have elected representatives
having an opportunity to reflect their
views and the views of their constitu-
ents, whether it is in the Congress or
the State legislature.

So in visiting with the constitutional
scholars, academicians, professors, and
whatnot, we began to put together
some language for the Constitution,
very carefully crafted, and the lan-
guage has had an opportunity to be
changed a couple of times. We brought
it back into the Senate and had the
staff within the Judiciary Committee
reflect their views and the Senators
would reflect views, always working to-
ward a consensus. We began to realize
more and more clearly what was hap-
pening in the courts.

As we move through it this year, I
think it becomes blatantly evident to
us that there is a process going on in
the courts that will exclude the Amer-
ican citizens. We need to get them in-
volved. We need to recognize that the
Constitution requires a two-thirds vote
in the House and Senate and three-
quarters of the States to ratify.

Our forefathers realized that during
an issue such as marriage, where a
large percentage of Americans of all
faiths, all ethnic backgrounds, support
the idea of traditional marriage—the
effort to change the definition of tradi-
tional marriage being between a man
and a woman is certainly only being
pushed by a minority of the population
in this country—the way we can ex-
press our views is through a constitu-
tional amendment. That is what we
have before us today.

In this amendment I have proposed,
we define marriage as a union between
a man and a woman.
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The PRESIDING OFFICER. The Sen-
ator has used 5 minutes.

Mr. ALLARD. I ask unanimous con-
sent for 30 more seconds to bring my
comments to a close.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ALLARD. Marriage matters to
our children; it matters in America.
Marriage is the foundation of a free so-
ciety. The courts are redefining mar-
riage and that will make it impossible
for State legislators to address mar-
riage. This amendment puts the issue
back in the hands of the people. A vote
not to move forward means the court
will be the sole voice in this matter.
The people will not have a voice. We
need to move forward.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. LIEBERMAN. Mr. President, I
rise to express my opposition to the
Federal marriage amendment because I
believe this effort to amend the Con-
stitution is premature, unnecessarily
divisive, and denies our States rights
that they have long had.

My opposition to this constitutional
amendment is, in effect, quite similar
to the views stated by Vice President
Dick CHENEY in our debate during the
2000 campaign. Mr. CHENEY said then,
when it comes to gay marriage:

I think different States are likely to come
to different conclusions, and that is appro-
priate. I don’t think there should necessarily
be a Federal policy in this area. I try to be
open minded about it as much as I can and
tolerant of those relationships.

He was widely applauded for those re-
marks, and rightly so. His wife Lynne
Cheney said this just this past Sunday:

The formulation he used in 2000 was very
good.

She is right.

Marriage is an issue best left to the States
in our constitutional and legal frameworks.

Unfortunately, in its pursuit of this
amendment, the administration has
abandoned the openminded and toler-
ant position Vice President CHENEY
took in 2000 and, apparently, he, too,
has done so. That is unfortunate and it
is divisive.

The Constitution is, after all, our Na-
tion’s most sacred secular document.
That is a combination of words that
may surprise some, to call something
secular sacred. But we all know intu-
itively that is what the Constitution
is.

In a literal way, the Constitution was
adopted by its own words, to ‘‘secure
the blessings’ of liberty, which the
Declaration of Independence says are
the people’s endowment from their Cre-
ator.

For well over 200 years, this docu-
ment has provided our Government
with its guiding hand, its blueprint for
governing, and, equally important, a
clear and enforceable articulation of
the limits of Federal Government
power.

Part of the genius of the Constitu-
tion lies in the fact that, as it unites
us, it also stands above us and our
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elected representatives, articulating
enduring governing principles, rather
than providing a quick answer for
every new day’s question. The bril-
liance of our Nation’s Founders was
that they drafted a Constitution but
left it to succeeding generations of leg-
islators, both in Washington and in the
States, to decide the issues of the day,
with the recognition that statutes can
be changed with relative ease, while a
Constitution endures for the long term.

Those who wish to elevate an issue to
the constitutional level, therefore, in
my opinion, bear a heavy burden of
showing it is absolutely necessary to
do so. That is not just my view; it is
the clear consensus of our Nation
throughout its history. Only 27 times
over the past 217 years has the Con-
stitution been amended, and the first
10 of those amendments constitute our
revered Bill of Rights, passed almost as
part of the Constitution itself.

So I have concluded that we should
accept the proposed amendment before
us today only if we are absolutely con-
vinced not just of its rightness but of
its necessity. After looking at the laws
of the land today regarding marriage
and closely examining the text of the
proposed amendment before us, I con-
clude that burden has not been met.

Let me be clear. I believe marriage is
a legal status that should be granted
only to the union of one man and one
woman. I believe that because I also
believe the marriage of a man and a
woman is the best way to sustain the
human race, through the procreation
and rearing of children. Therefore, it is
in the interest of our society to attach
special benefits to the relationship of a
man and a woman joined together in
marriage. That is why I voted for
DOMA, the Defense of Marriage Act, in
1996, and that is why I still support
that law today.

DOMA makes absolutely clear that
marriage, under Federal law, which is
our area of jurisdiction, is a status
that should be attainable only by one
man and one woman, and that any
State’s decision to define marriage
otherwise has no effect on marriage
under Federal law or the laws of other
States.

In other words, we already have a
Federal law on the books that pre-
cludes any couple other than an oppo-
site-sex one from claiming Federal
marriage benefits and that prevents
one State from seeking to impose its
view of marriage on its sister States. A
constitutional amendment to that ef-
fect is therefore unnecessary at this
time.

There is a contemporary reality,
however, that this amendment does not
allow us the flexibility to recognize.
Gay and lesbian couples exist. They are
not going away. They also enjoy the
rights promised in the Declaration as
the endowment of their Creator. To say
these couples and their children should
be denied any legal protections or re-
lieved of all 1legal responsibilities
would, in my opinion, be unfair and in-
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consistent with the principles that
were at the basis of the founding of our
country.

I presume most all of us would agree,
for example, that someone should not
be excluded from his dying life-part-
ner’s hospital room on the ground that
their decades-long relationship has no
legal status. Probably many of us who
have thought about it would not want
to see someone who raised her part-
ner’s biological children as her own and
provided the family’s principal means
of support be able to simply walk away
without any financial obligations to
the child if the couple ends their rela-
tionship.

I do not profess to know exactly how
and in what form these rights and re-
sponsibilities should be extended to
gay and lesbian couples. Different
States are already providing different
answers to those difficult and impor-
tant questions. But I do know this is a
discussion and a debate that will and
should continue to the benefit of our
country.

I understand that some argue that
the Constitution’s full faith and credit
clause makes inevitable that one
State’s decision to allow gay marriage
will lead to gay marriage across the
Nation. I respectfully disagree. I be-
lieve that DOMA is constitutional, a
view I hope is shared by the over-
whelming majority of my colleagues
who voted for it. If DOMA is declared
unconstitutional in the future and the
full faith and credit clause found to
mandate national recognition of one
State’s definition of marriage, there
will be enough time for those of us who
oppose gay marriage to act statutorily
or constitutionally.

In sum, this is an unnecessary
amendment that wrongly and certainly
prematurely deprives States of their
traditional ability to define marriage. I
plan to cast my vote against it and
urge my colleagues to do the same.

I thank the Chair, and I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, I be-
lieve under the unanimous consent
agreement Senator SANTORUM is to be
recognized next. We discussed that. I
ask unanimous consent that I be al-
lowed to speak at this time for 5 min-
utes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I ask
the question: Why are we here? The
reason we are here is because of court
rulings. The Massachusetts decision
took effect May 17, just a few weeks
ago. That is why we are here today.
This is not a matter I had any inten-
tion of being engaged in 2 years ago or
6 years ago when I came to the Senate.
We are here to protect the rights of
legislative bodies in all 50 States to de-
fine marriage as they always have. I
believe that is appropriate.

Some suggest there is not a real
threat to marriage and the courts will
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not strike down the traditional defini-
tion of marriage. I do not think that is
something we can say. As a matter of
fact, marriage, as we have tradition-
ally known it, is without any doubt in
great jeopardy by the rulings of the
courts in America. It has already oc-
curred in Massachusetts.

I would like to show the language of
one of the opinions that is relevant in
this situation. In the Lawrence V.
Texas case, just last year, the U.S. Su-
preme Court ruled and said this:

In Planned Parenthood of Southeastern
Pennsylvania v. Casey, the court reaffirmed
the substantive force of the liberty protected
by the Due Process Clause.

That is vague language but dan-
gerous language, in my view. They go
on to say:

The Casey decision again confirmed that
our laws and tradition afford constitutional
protection to personal decisions relating to
marriage. . . .

And then a little further on in the
opinion, they say:

Persons in a homosexual relationship may
seek autonomy for these purposes, just as
heterosexual persons do.

“For these purposes’ clearly refers
back to marriage in the above para-
graph.

That is the U.S. Supreme Court. That
decision was cited by the Massachu-
setts Supreme Judicial Court to justify
their decision under the equal protec-
tion clause. Justice Scalia, in his com-
ments in dissent in this case, said
about Lawrence:

Today’s opinion dismantles the structure
of constitutional law that has permitted a
distinction to be made between heterosexual
and homosexual unions, insofar as formal
recognition in marriage is concerned. . . .

He made clear his view of what that
opinion was, and he was in the con-
ference when the judges discussed the
opinion when it was decided 6 to 3.
They can even lose one judge on the
issue and still come down against tra-
ditional marriage when a challenge
comes before them.

Second, marriage is good, Mr. Presi-
dent. I had a hearing in the Health,
Education, Labor, and Pensions Com-
mittee. We had a host of excellent wit-
nesses who testified about the strength
and importance of marriage. The num-
bers and science are indisputable.

Barbara Dafoe Whitehead, who wrote
one of the most important articles in
the second half of the 20th century
called ‘““Dan Quayle was Right,” testi-
fied. She has become an expert on the
subject. She said she was at first criti-
cized, and now everybody agrees with
her statistics. She gathered them from
independent studies around the coun-
try. She found this:

On average, married people are happier,
healthier, wealthier, enjoy longer lives, and
report greater sexual satisfaction than sin-
gle, divorced or cohabitating individuals.

Married people are less likely to take
moral or mortal risks, and are even less
inclined to risk-taking when they have
children. They have better health hab-
its and receive more regular health
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care. They are less likely to attempt or
to commit suicide. They are also more
likely to enjoy close and supportive re-
lationships with their close relatives
and to have a wide social support net-
work. They are better equipped to cope
with major life crises, such as severe
illness, job loss, and extraordinary care
needs of sick children or aging parents.

Children experience an estimated 70 per-
cent drop in their household income in the
immediate aftermath of divorce and, unless
there is a remarriage, their income is still 40
to 45 percent lower 6 years later than for
children in intact families.

She goes on and on to discuss those
issues.

No reputable scientist today would
dispute the fact that although single
parents do heroic jobs, and many of
them overcome all the statistical num-
bers.

The PRESIDING OFFICER. The Sen-
ator has used 5 minutes.

Mr. SESSIONS. Mr. President, I ask
unanimous consent for 1 additional
minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I
think it is important for us to know
that marriage is good, that it is in
jeopardy by the courts. The American
people have a right to a legitimate con-
stitutional amendment process—not
the illegitimate process of courts
amending the Constitution—but a le-
gitimate process to amend this Con-
stitution by allowing the States to
vote. A constitutional amendment will
not become law unless the States vote
on it. Why is that not empowering
States? Three-fourths of them must do
s0. I believe this is the right thing.

It has been a good debate, a good dis-
cussion. It is not going away. We will
be back again and again. This issue
will be discussed more. It will become
law. We will protect marriage because
it is critical to the culture of this
country.

I thank the President and yield the
floor.

The PRESIDING OFFICER. Who
yields time?

Mr. CORNYN. Mr. President, we have
additional speakers on our side who are
ready, but the practice has been to go
back and forth, so we would be glad to
allow time for our Democratic col-
leagues.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, I will
share a few thoughts on the subject
matter at hand. We are shortly going
to vote, I believe, on the motion to pro-
ceed on the constitutional amendment
banning same-sex marriage. I intend to
oppose the cloture motion and oppose
the underlying constitutional amend-
ment, and I will lay out the reasons
why.

First, I believe this constitutional
amendment has no place in our found-
ing document because it runs counter
to our most sacred constitutional tra-
ditions. According to University of Chi-
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cago law professor Cass Sunstein, who
testified before the Judiciary Com-
mittee:

Our constitutional traditions demonstrate
that change in the founding document is ap-
propriate on only the most rare occasions—
most notably, to correct problems in govern-
mental structure or to expand the category
of individual rights. The proposed amend-
ment does not fall into either of these cat-
egories.

For example, the first 10 amendments
of the Bill of Rights guaranteed such
liberties as freedom of speech, assem-
bly, and religion, the protection of pri-
vate property, and freedom from cruel
and unusual punishment.

Other amendments corrected prob-
lems in the structure of Government
such as limiting the number of terms a
President could serve or providing for
the direct election of Senators.

In fact, the only time the Federal
Constitution was amended not to ex-
pand an individual right or to respond
to structural concerns was to establish
prohibition and then repeal it. That is
the only example in the last 228 years.

If the proposed Federal marriage
amendment is adopted and we are to
deny rather than confer rights upon in-
dividuals, I believe it will be a step
backward for all Americans concerned
with the Constitution and the intended
purpose of it. It would be difficult to
imagine what our Federal Constitution
would look like today if we had adopt-
ed constitutional amendments at the
rate they are being currently proposed.

I point out that as of June 15, 2004, 61
constitutional amendments have been
introduced in this Congress alone. In
the last decade, 460 constitutional
amendments have been offered. Even
more startling is that 11,000 have been
offered since the first Congress con-
vened in 1789. That is the bad news. The
good news is only 27 of those constitu-
tional amendments have actually been
adopted since 1789.

Some of these proposed constitu-
tional amendments were controversial
and divisive when proposed, and clearly
discredited when viewed through the
prism of historical perspective. There
have been constitutional amendments
to divide the country into four Presi-
dential districts with a President elect-
ed from each, renaming the country
““the United States of the World,” and
even allow for the continuance of slav-
ery.
If all of the proposed constitutional
amendments were adopted, our found-
ing document would resemble a Christ-
mas tree—a civil and criminal code
rather than a constitution—and the
United States would be a very different
nation indeed.

The Framers therefore had it right
when they made the Constitution ex-
tremely difficult to amend. It is a proc-
ess that ought to be very well thought
out and extremely deliberate. That is
why of the more than 11,000 proposals
to amend the Constitution, only 27
have been adopted.

The Constitution was not intended to
be subject to the passions and whims of
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the moment. It dilutes the meaning of
having a constitution in the first place
if it is easy to amend, not to mention
the fact that a lengthy constitution
would be exceedingly difficult to inter-
pret and enforce.

The Federal Constitution was con-
strued to withstand incessant meddling
and provide a stable framework of Gov-
ernment in the future. Certainly there
must be a major crisis at hand. At the
very least, the hurdle must be passed
that we face a crisis.

Certainly I am willing to listen to
those who say the crisis we face on this
issue of same-sex marriage is so com-
pelling that we must do something
about it, and the only way we can ad-
dress this crisis is by amending the
Constitution of the United States. In
my view, however, there is no crisis. It
is a sham argument.

First, there has been no successful
challenge to the Defense of Marriage
Act, or DOMA. I want to direct the at-
tention of my colleagues to this chart.
Courts that have upheld Federal right
to same-sex marriage, zero; States
forced to recognize out-of-state same-
sex marriages, zero; churches forced to
perform same-sex marriages, zero; dis-
criminatory amendments to the U.S.
Constitution, zero.

Where is the crisis? There is no cri-
sis. This is merely a political issue for
some in the majority party who want
to raise a question where frankly the
problem is nonexistent.

Therefore, I think the issue of a Fed-
eral Marriage Amendment is certainly
not ripe at all, nor is there a ‘‘crisis”
as some of my colleagues would have
us believe.

It is unfortunate that the majority
party of the Senate does not share
James Madison’s view that the Con-
stitution is to be amended ‘‘only for
certain great and extraordinary occa-
sions.” What is ‘‘the great and extraor-
dinary occasion’ that warrants taking
this radical action today? The majority
party has scheduled votes on two con-
stitutional amendments prior to the
August recess. Neither of these amend-
ments, which concern same-sex mar-
riage and the burning of the American
flag, falls within our constitutional
traditions. They have absolutely noth-
ing to do with expanding individual
rights or responding to structural con-
cerns. They have absolutely everything
to do with scoring political points be-
fore an election.

In addition, there has not been a
markup or any consideration of these
amendments by the full Judiciary
Committee. It is extraordinary that
the entire Senate would be considering
amending the Constitution without the
amendments having gone through the
normal legislative process. In fact, of
the 19 constitutional amendments con-
sidered by the Senate Judiciary Com-
mittee since 1978, all but two have been
fully debated by the Judiciary Com-
mittee. The Senate considered the two
that did not go through the Judiciary
Committee only by unanimous con-
sent.

CONGRESSIONAL RECORD — SENATE

Here we are taking the exceptional
route of avoiding that process. Most
surprisingly, the majority party is pay-
ing lip service to its cherished prin-
ciple of federalism. Since the founding
of our Nation, marriage has been the
province of the States, and in my view
it should continue to be a State issue.
Yet the Federal Marriage Amendment
would deprive States of their tradi-
tional power to define marriage and
impose a national definition of mar-
riage on the entire country.

According to Yale professor Lea
Brilmayer, States now have wide lati-
tude to refuse recognition of marriages
entered into in other States without
offending the Full Faith and Credit
Clause of the Constitution. She argues
that ‘‘entering into a marriage is le-
gally more akin to signing a marriage
contract or taking out a driver’s li-
cense’”’ as opposed to a judicial judg-
ment, the latter of which is entitled to
Full Faith and Credit. Courts have
therefore not hesitated to apply local
public policy to refuse to recognize
marriages entered into in other States.

In addition, 49 out of 50 States allow
marriage only between a man and a
woman. The one holdout, Massachu-
setts, is currently working its way
through this contentious issue in its
State constitutional amendment proc-
ess. For Congress to step in and dictate
to 49 States how they ought to proceed
in this matter runs counter to the
States rights principles that many hold
so dear.

I am hopeful cooler heads will prevail
on this issue and the Senate will turn
its attention to more pressing con-
cerns. Having been through the process
last week of trying to reform the class
action system, which we spent only
some 48 hours on, we have some 8.2 mil-
lion out-of-work Americans; 4.5 million
Americans working part time because
they cannot find a full-time; almost 2
million private sector jobs lost since
January of 2001; 35 million Americans
living in poverty; 12 million children
living in poverty; 25 million Americans
who are hungry or on the verge of hun-
ger; 43 million Americans without
health insurance.

How about spending a couple of days
trying to address one of these issues?
And yet here we are consuming the re-
maining days of this session of Con-
gress on an issue where there is abso-
lutely no crisis.

As I pointed out earlier, looking at
this chart once again very quickly,
there have been no successful chal-
lenges to the Defense of Marriage Act.
No court has upheld the Federal right
to same-sex marriage. No state is
forced to recognize out-of-state same-
sex marriages. And no church is forced
to perform same-sex marriages.

This issue is not ripe. It is not need-
ed. It is a waste of our time. We ought
to be dealing with far more serious
issues.

My hope is that my colleagues, when
a vote occurs in a few short minutes on
cloture, will vote no on cloture. Let’s
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get back to the business of what the
Senate ought to be dealing with—
namely, the pressing issues that our
country needs to address on a daily
basis. This is not one of them.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SANTORUM. Mr. President,
there is no problem. We are just here
because we are playing politics. We are
alarmists. There is no problem out
there. The Massachusetts Supreme
Court didn’t rule that the legislature
had to change the definition of mar-
riage. The Supreme Court didn’t rule
last year, for the first time, that we
have fundamentally changed how we
are going to construe rights with re-
spect to homosexuals and lesbians. No,
there is no problem. America, look
somewhere else. Don’t pay attention to
what is going on. Everything will be
fine. Just leave it up to us.

Us? Judges. Just leave it up to the
judges. The Constitution should not be
amended, said the Senator from Con-
necticut, on the passions and whims of
the moment. That is right. What would
others like to see happen? They would
like to see it amended on the passions
and whims of judges because that is
what does happen. That is what is hap-
pening.

What has changed? The courts have
changed. The courts have decided it is
now their role to take over the respon-
sibility of passing laws. What has
changed? What has changed is that
they now create rights and change the
Constitution without having to go
through this rather cumbersome proc-
ess known as article V. We actually
have to amend it, have to get two-
thirds votes, have to get three-quarters
of the States. That is what has
changed.

We can sit back and deny it. No, ev-
erything is fine, zero, zero, zero—I say
one, Massachusetts; two courts right
now considering whether to overturn
the Defense of Marriage Act. None have
done it, but the cases were just filed.
Why were they just filed? Because the
decision was just last year.

Oh, we can wait. We can wait until
more and more people enter into these
unions in more and more States, after
they become adopted. Then we can
wait. Then, when we wait long enough,
we say: Now we can’t take these rights
away from people. How can we be dis-
criminatory? People have already in-
vested in these rights.

Let’s wait. Let the courts do it for
us. Let’s go out here and protest that
we are for traditional marriage, and
then do absolutely nothing, absolutely
nothing to make sure it is preserved.

In fact, all but one—Senator KEN-
NEDY said he is for the Massachusetts
decision, but I don’t know of any other
Senator who has come out here and
said they are against the traditional
definition of marriage. Every other
Senator to my knowledge has said they
are for the traditional definition of
marriage. Yet those of us who are pro-
posing this amendment have been
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called divisive, mean-spirited, gay
bashing, shameful, notorious, intoler-
ant—I could go on. Wait a minute,
don’t we all agree on this? Don’t we all
agree on the definition of marriage? If
we all agree on the definition of mar-
riage, and we just have different ap-
proaches to solving it, then why, if we
all agree on the substance, are those of
us proposing the marriage amendment
divisive, mean-spirited, gay bashing, et
cetera? Why?

Maybe we have to question whether
there really is a desire to protect tradi-
tional marriage and whether we are
just sort of laying back, hoping this
issue is taken from us, that the courts
will do our dirty work, that the courts
will go about the process, which they
have been now for the past couple of
decades, and simply change the Con-
stitution without the public being
heard. That is what this amendment is
all about.

Article V says Congress shall pro-
pose. We are proposing. We are not
passing anything. We are not forcing
anything on the States. As to this idea
that somehow or another this is
against States rights, 38 State legisla-
tures have to approve this amendment
for it to become part of the Constitu-
tion. This is not forcing anything on
the States. This is not an abdication of
States rights. This is allowing the
States a fighting chance to preserve
what every State in the Union says
they would like to preserve, and that is
the institution of marriage.

The idea, somehow or another, and I
know others have talked about this,
that James Madison would be against
this because ‘‘this is not a great or ex-
traordinary occasion”—I would say the
fundamental building block of any so-
ciety is marriage and the family, and
the destruction of that building block
is a fairly extraordinary occasion. But
even if some do not believe it is, let me
refer you to the last amendment to the
Constitution, the 27th amendment,
which states:

No law varying the compensation for the
services of the Senators and Representatives
shall take effect until an election of Rep-
resentatives shall have intervened.

Members of the Senate and House
cannot get pay raises until their elec-
tion. That was the 27th amendment.
That was the great and extraordinary
occasion that we amended the Con-
stitution.

By the way, for those who say Madi-
son would surely have opposed that be-
cause it is not a great and extraor-
dinary occasion, what was the name of
this amendment? The Madison amend-
ment. James Madison proposed this
amendment. This is a great and ex-
traordinary occasion.

I would argue, the future of our coun-
try hangs in the balance because the
future of the American family hangs in
the balance. What we are about today
is to try to protect something that civ-
ilizations for 5,000 years have under-
stood to be the public good. It is a good
not just for the men and women in-
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volved in the relationship and the
forming of that union, which is cer-
tainly a positive thing for both men
and women, as the Senator from Ala-
bama laid out, but even more impor-
tant to provide moms and dads for the
next generation of our children. Isn’t
that important? Isn’t that the ultimate
homeland security, standing up and de-
fending marriage, defending the right
for children to have moms and dads, to
be raised in a nurturing and loving en-
vironment? That is what this debate is
all about.

I ask my colleagues who come here
and rail against those of us who would
simply like to protect children, those
of us who would simply like to give
them the best chance to survive in a
very ugly, hostile, polluted world that
we live in—with respect to culture—I
would ask them this question: What
harm would this amendment do? What
harm would it do?

We don’t need it; it is not ripe; it is
not ready; it is divisive. What harm
would an amendment which simply re-
states the law of every State in the
country and protects them from judi-
cial tyranny, what harm would it do?
What harm will it do to do something
that we know will actually protect the
family? This idea that it is not ripe,
this idea that it is unnecessary, this
idea that it is divisive when all but at
least one Member, that I am aware of,
only one Member disagrees with the
substance of the amendment, that is
divisive? I can’t think of very many
things that happen around here that
pass 99 to 1. It is not divisive. It is sim-
ply a restatement of what we have held
true in this country since its inception
and in every civilization in the history
of man. What is the reluctance? Is it
because this Constitution is so great
and so lofty that we dare not amend it?
Obviously not.

Then, what is it? Why do we hold
back? Why aren’t we willing to stand
up and say children deserve moms and
dads? The people have a right to define
for themselves what the family is in
America. Let the people speak. Let the
people participate in this document.
This is the Constitution, and judges
should not be rewriting it without the
people’s consent. That is what article
V is all about. That is what this
amendment is all about. It is not about
hate. It is not about gay bashing. It is
not about any of those things. It is
simply about doing the right thing for
the basic glue that holds society to-
gether.

I plead with my colleagues. I know
they have given speeches. I know there
are lots of pressures out there. Cer-
tainly, the popular culture is not sup-
porting those of us who have stood and
supported this amendment. But just
think about what America will look
like, as we have seen in other countries
around the world that have changed
the definition of marriage, what Amer-
ica will look like with growing num-
bers of people simply not getting mar-
ried; growing numbers of children
growing up in nonmarried households.
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I suggest you look at the neighbors
of America where marriage is no longer
a social convention, where marriage is
no longer something that is expected,
particularly of males, and see what the
result is in those subcultures, see what
the result is, see the role that govern-
ment and community organizations
have to play to save the lives of chil-
dren, to give them some shred of hope
because mom and dad aren’t there.

That is the world we are looking at.
That is the world that is simply around
the corner if we choose to do nothing.

I said last night and I will repeat
today—I ask for an additional 1
minute.

Mr. REID. Mr. President, that will be
taken off the Republican time; is that
correct?

The PRESIDING OFFICER. That is
correct.

Mr. SANTORUM. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator has 1 minute.

Mr. SANTORUM. Christopher Lasch
says we get up every morning and we
tell ourselves little lies so we can live.
Today, we have gotten up and we have
told ourselves a little lie. Oh, the fam-
ily is OK. Oh, this isn’t right. Oh, what-
ever the lie is—but sometime or an-
other we are just not going to come
around to doing what we say we be-
lieve. Somehow or another we will
deny what we know is true. We know
that marriage between a man and a
woman is true and right. It is not dis-
criminatory and divisive. It is simply a
fact. It is common sense. Yet somehow,
just so we can move on to homeland se-
curity or to the next bill, we are going
to deceive ourselves into believing that
everything will be OK if we just do
nothing. Nothing doesn’t cut it. Let
the people speak.

The PRESIDING OFFICER. Under
the previous order, the remaining 30
minutes shall be allocated in the fol-
lowing order: Senator LEAHY, 10 min-
utes; Senator HATCH, 10 minutes; the
Democratic leader, 5 minutes; and the
majority leader, 5 minutes.

Mr. REID. Mr. President, Senator
DoDD has time remaining—5 or 6 min-
utes. We yield that to Senator LEAHY.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, I am
privileged to represent a State that
values families and the tradition of
this country as much or more than any
State in our Nation. We are the 14th
State in the Union. We are a State that
values and respects not only our fami-
lies, but our duties to the rest of the
country. In fact, during the current
war in Iraq, Vermont has lost on a per
capita basis more soldiers than any
other State in the country. We are a
very special State.

We also have a wonderful constitu-
tion, the shortest constitution, I be-
lieve, of any State in the Nation. We
hold to it as we do the U.S. Constitu-
tion. We have provisions in our
Vermont State Constitution which
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make it very difficult to change, for a
reason. It has guided us for well over
200 years, just as our U.S. Constitution
has guided the nation as a whole.

When you change the fundamental
role of the Federal Government to have
it intrude into the lives of our people
and into our separate religious institu-
tions, that is wrong. Doing so preemp-
tively, based on the false premise that
the U.S. Supreme Court, the Supreme
Court of Chief Justice Rehnquist and
Justice O’Connor, is going to reach out
and require States to approve same-sex
marriages, is ill founded. Doing so in
order to write discrimination into the
Constitution is abhorrent.

Instead of a respectful and delibera-
tive process with respect to the U.S.
Constitution, we have something else
going on here, something that Senator
DURBIN and Senator FEINGOLD and oth-
ers spoke of yesterday. None of the var-
ious proposed constitutional amend-
ments have gone through the tradi-
tional process to help the Senate deter-
mine whether a proposed amendment is
‘“‘necessary,” as, of course, the Con-
stitution requires. Changing the funda-
mental charter of our Nation should
not be proposed in this haphazard man-
ner.

Everybody here knows that this is a
political exercise being carried out on
the fly. It shows little respect for the
Constitution or the priorities of the
American people.

Instead of taking action against ter-
rorism, providing access to prescrip-
tion drugs at lower prices, improving
the criminal justice system, engaging
in oversight to get to the bottom of the
Iraq prison abuse scandal, providing a
real Patients’ Bill of Rights against
the HMOs, or just fulfilling the basic
requirements of the Senate by passing
a budget and determining the 12 re-
maining appropriations bills on which
the Senate has yet to act, the Repub-
lican leadership in the Senate has
frittered away another week, with only
5 weeks left in the session. We have
lost another week, but they know on
the vote they will not win.

The American people have felt the
need to amend the Constitution only 17
times since the adoption of the Bill of
Rights. You would not recognize that
tradition of restraint in looking at this
Congress, in which dozens of proposed
amendments to the Constitution have
been introduced. The Senate has voted
to increase the democratic rights of
our citizens on several occasions, but
we have only voted once to limit the
rights of the American people. That
was prohibition. We know that failed,
and we had to come back in an embar-
rassed way and vote to repeal it.

This is a motion to proceed to the
third version of the Federal Marriage
Amendment that has been introduced
in this Congress. Senator DASCHLE and
the Democratic leadership offered a
fair up-or-down vote on this amend-
ment, but the Republican leaders re-
fused. Instead, they want to have a
constitutional convention on the Sen-
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ate floor, with multiple votes on a vari-
ety of versions of constitutional
amendments.

Yesterday, the distinguished Senator
from Oregon, Mr. SMITH, indicated he
was not insisting on a vote on his
version of a constitutional amendment.
I have not heard the distinguished sen-
ior Senator from Utah insist on a sepa-
rate vote on an alternative version. I
really do not understand why the Re-
publican leadership wouldn’t agree to
an up-or-down vote at a certain time
on this amendment, as Senator
DASCHLE offered. It almost seems as if
the Republican leadership can’t take
yes for an answer on this procedural
matter.

Are we facing crises here in the
United States? I suppose that we are,
but they are not constitutional crises.
They are real-world problems. They
have more to do with international ter-
rorism and difficult economic times for
America’s working families than how
the people of the State of Massachu-
setts will determine how to work out a
State constitutional amendment or
other approaches to the question of
marriage in their State.

No constitutional crisis exists de-
manding constitutional changes. Look
at two of our largest States, California
and New York. They have Republican
Governors. Their Republican Governors
are not asking us to change the Con-
stitution. Many of the Republican Sen-
ators in this Chamber know there is
not a constitutional crisis, and I com-
mend their courage in opposing this
amendment.

I compliment the Log Cabin Repub-
licans for their forthrightness and
courage. They are right that marriage
is an issue for the States and for our
religious institutions within their sep-
arate spheres. In fact, they are right
that Vice President CHENEY and I agree
on this, even though the Vice President
is uncharacteristically silent at this
moment.

I began this debate last Friday by
urging that our Constitution not be po-
liticized. I am saddened to see the pro-
ponents of this amendment and those
trying to make this an election year
issue see nothing as off limits or out of
bounds, not even the Constitution.
They propose turning the Constitution
of the United States from the funda-
mental charter preserving our free-
doms into a kiosk for political bumper
stickers. They would reduce it to a de-
vice—in their words—to ‘‘stand up
against the culture.”

The real conservatives, the conserv-
atives of Vermont and other States—
know that conserving the Constitution
is among the most important respon-
sibilities we have. Our oath as Sen-
ators—an oath I have taken five times,
and I can remember each one of them
as though it was yesterday—is to ‘‘sup-
port and defend the Constitution of the
United States.”

Where is the respect for our States
here? The Republican-appointed judges
in Massachusetts changed their rules

July 14, 2004

on marriage. But Massachusetts can
decide for Massachusetts. They can
change their constitution. But, of
course, what we do here is going to
force other States to ignore their own
constitution or their own laws. Wheth-
er they like it or not, we will tell them
what they have to do.

I hear many say Republicans and
others on the Massachusetts Supreme
Court endangered marriages. If I may
be personal for a moment, I have been
married for 42 years, to the most won-
derful person I have ever known. In my
mind, she is the most wonderful wife
anyone could have. I sometimes ask
myself why she has put up with me for
42 years, but she has. We have three
beautiful children, two wonderful
daughters-in-law, a wonderful son-in-
law, all of whom we love. We were
blessed this past weekend with our
third grandchild. How wonderful it was
to hold her literally minutes after she
was born.

Like the former senior Senator from
my State, Senator Stafford, I could say
that everything I have accomplished in
my life that has been worthwhile has
been with the help of my wife Marcelle.
We do not find our marriage endan-
gered.

I do find a Constitution endangered if
we start using it for bumper sticker
slogans. That is what we are doing, and
we must stop. The Constitution is too
great a part of our heritage and our
freedoms and our diversity and the de-
mocracy we love to tarnish it in this
fashion.

When we vote today, we will not be
voting to preserve the 42-year marriage
of PATRICK and Marcelle