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Niger not a debunking of the British
intelligence that Iraq had sought ura-
nium from Africa, but he did include
things that suggested that it was even
more likely.

Why did he go off on such a tangent?
In an interview with the committee
staff, Joe Wilson was asked how he
knew some of the things he was stating
publicly with such confidence. On at
least two occasions, according to the
committee staff report, he admitted he
had no direct knowledge to support
some of his claims, and that he was
drawing on either unrelated past expe-
rience or no information at all.

For example, when he was asked how
he knew that the intelligence commu-
nity had rejected the possibility of a
Niger uranium deal, as he wrote in his
book, he told committee staff that his
assertion may have involved ‘‘a little
literary flair.”

“A little literary flair,” when you
charge the Vice President of lying
based on information you had that was
insufficient, inaccurate, and did not re-
late to the basic underlying informa-
tion the British Government intel-
ligence service provided? I think “‘a lit-
tle literary flair’’ is not accurate. It is
a fraud and a hoax. His statements
were fraud. They were a hoax.

I have talked before about the people
who owe some apologies for the asser-
tions they have made about the Presi-
dent and Vice President. Let me add
Joe Wilson as one who owes the Vice
President a public apology—a public
apology—for the unfounded, unbased
accusations he made with just “‘a little
literary flair.”” I think he owes the Vice
President one, but I guess I will not
hold my breath waiting until he pro-
vides it.

Unfortunately, that has been the
practice. We have seen too often in too
many places grand charges made and
covered in the news media, and the
committee goes back and we search
and we search and we search to find
what were the actual facts.

Democratic friends said the adminis-
tration pressured analysts to change it
or they influenced the views of the ana-
lysts. Chairman ROBERTS pursued
every angle, invited everybody, pur-
sued everyone, over 200, I think 240
interviews, and we came up with some
conclusions.

Conclusion No. 83—and this is unani-
mously agreed to by Republicans and
Democrats on the Senate Intelligence
Committee:

The committee did not find any evidence
that administration officials attempted to
coerce, influence or pressure analysts to
change their judgments related to Iraq’s
weapons of mass destruction capabilities.

Conclusion 84:

The committee found no evidence that the
Vice President’s visits to the Central Intel-
ligence Agency were attempts to pressure
analysts, were perceived as intended to pres-
sure analysts by those who participated in
the briefings on Iraqg’s weapons of mass de-
struction programs, or did pressure analysts
to change their assessments.

I read an op-ed piece by one of my
colleagues saying the administration
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did not do a good enough job of check-
ing up on the analysis by the intel-
ligence agencies. And in another
breath, another one of my colleagues
said they asked too many questions.

Madam President, let me tell you
something I have learned as one new to
the workings of the intelligence field.
A good intelligence analyst puts forth
his best or her best judgment on what
to conclude from the often sketchy, in-
complete facts they have before them
and the reports that have to be evalu-
ated, and they expect to be questioned.
They want to know that the policy-
makers who are using that information
have the best sense of what they know.
And the Vice President, who was dili-
gent—he was doing due diligence—went
over and questioned them time and
time again. Did he tell them to change
their analysis? Did he tell them what
judgment they wanted? No. What he
told them was what the intelligence
community knew they had to do, and
that was to do their very best job to
get it right.

There has been a lot of criticism of
how the intelligence agency analyzed
it. But we have lots of good people who
work very hard. There are structures
in place that have kept them from
sharing. They did not have the infor-
mation they needed. But to the best of
their ability, they gave the Vice Presi-
dent what they thought was the best
analysis.

The report also found in conclusion
No. 1—most important:

The committee found no evidence that the
IC’s—

Intelligence community’s—
mischaracterizations or exaggeration of the
intelligence on Iraq’s weapons of mass de-
struction (WMD) capabilities was the result
of political pressure.

Conclusion No. 11:

No analyst questioned by the committee
stated that the questions were unreasonable,
or that they were encouraged by the ques-
tioning to alter their conclusions regarding
Iraq’s link to al-Qaida.

That is, the link to terrorism.

As I said before, all of the charges,
all of the outline of the Democrats’ se-
cret memo of November 2003 on how
they were going to use the Intelligence
Committee to attack the President, to
influence the election have been de-
bunked.

A lot of apologies are owed for the
baseless charges that have been made
against the President, the Vice Presi-
dent, the Department of Defense, and
particularly Douglas Feith, who is at-
tempting to serve the Secretary of De-
fense by asking questions and trying to
get the best he could out of the intel-
ligence community for the decision-
making in the Department of Defense.

I hope, I trust—maybe I am gullible,
but I trust now we can move beyond
this and recognize that the intelligence
that the administration had, the same
intelligence that this body had when
we approved going into Iraq, the same
intelligence the world had when they
said that Saddam Hussein was a bad
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guy and U.N. Resolution 1441 said that
we need him to disarm, that was the
best information we had at the time.

When we look back on it, we were ab-
solutely dead right to go into Iraq to
depose Saddam Hussein. As David Kay
said after he finished, Iraq was a far
more dangerous place than we knew. It
had the capability, it had the equip-
ment, it had the scientists ready to
turn out weapons of mass destruction,
chemical and biological, to turn over
to terrorist groups. Let us hope and
pray they were not able to turn over
any.

The world is safer, the Iraqi people
are safer, and the United States is safer
because of the bold leadership of Presi-
dent Bush and Vice President CHENEY
and our magnificent men and women in
the military who are putting their
lives at risk in Afghanistan and Iraq.
We remember them and thank them in
our prayers, and we also offer our best
wishes and support for the Iraqi people
to regain a decent country out of the
mess that Saddam Hussein left.

I thank the Chair and yield the floor.

Mr. DEWINE. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr. EN-
SIGN). Without objection, it is so or-
dered.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

————

FEDERAL MARRIAGE AMEND-
MENT—MOTION TO PROCEED

The PRESIDING OFFICER. Under
the previous order, the motion to pro-
ceed to S.J. Res. 40 is withdrawn.

Under the previous order, the major-
ity leader or his designee is recognized
for the purposing of making a motion.

—————

AMERICAN JOBS CREATION ACT
OF 2004

Mr. MCcCONNELL. Mr. President,
pursuant to the order entered last
night, I move to proceed to H.R. 4520.

Mr. REID. No objection.

The PRESIDING OFFICER. The
question is on agreeing to the motion.

The motion is agreed to.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A Dbill (H.R. 4520) to amend the Internal
Revenue Code of 1986 to remove impediments
in such Code and make our manufacturing,
service, and high-technology businesses and
workers more competitive and productive
both at home and abroad.

AMENDMENT NO. 3562

(Purpose: To provide a substitute for

the bill)
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Mr. McCONNELL. Mr. President, on
behalf of Chairman GRASSLEY, I call up
a substitute.

The PRESIDING OFFICER. The
clerk will report the substitute.

The legislative clerk read as follows:

The Senator from Kentucky [Mr. McCON-
NELL], for Mr. GRASSLEY, proposes an amend-
ment numbered 3562.

(The text of the amendment (S. 1637)
is printed in the RECORD of May 18,
2004.)

Mr. REID. Mr. President, before the
distinguished majority whip leaves the
floor, I want to say something. We get
things done around here in a number of
different ways. One of the ways we get
things done is we have to trust each
other. To be at the point we are on this
piece of legislation today took a lot of
trust.

Last night, about 9:30, the floor lead-
ers met right here in the aisle and the
Senator from Kentucky indicated he
wanted to do something differently. I
today extend to him, through the
chairman, my appreciation. There was
a slight misunderstanding, nothing in-
tentional, and that is certainly under-
lined and underscored. We could have
had a big puff-up here this morning and
had name-calling—You should have un-
derstood, you didn’t, it is your fault—
but I have to say the Senator from
Kentucky is a man of his word and in-
dicated if there was any misunder-
standing he would take care of it. And
he did.

I want the record to reflect I appre-
ciate that very much. We are now
going to go forward with a very impor-
tant piece of legislation. But we could
not have done that with good will pre-
vailing but for the act of the Senator
from Kentucky, for which I, on behalf
of the whole Senate, extend my appre-
ciation.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCCONNELL. Mr. President, let
me say to my friend and colleague, the
assistant Democratic leader, I do think
we had a good discussion last night,
and reached an agreement on moving
forward with this important piece of
legislation. The minor snafu my friend
referred to we were able to work out in
short order this morning, and that is
the way the Senate ought to work.

I congratulate him for his important
contribution to moving this matter
forward as well.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

AMENDMENT NO. 3563

(Purpose: To protect the public health by
providing the Food and Drug Administra-
tion with certain authority to regulate to-
bacco products, to eliminate the Federal
quota and price support programs for to-
bacco, and to provide assistance to quota
holders, tobacco producers, and tobacco-
dependent communities)

Mr. DEWINE. Mr. President, I have
an amendment at the desk that I call
up.
The PRESIDING OFFICER. The
clerk will report the amendment.
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The legislative clerk read as follows:

The Senator from Ohio [Mr. DEWINE], for
himself, Mr. KENNEDY, Mr. MCCONNELL, Mr.
HOLLINGS, and Mr. DURBIN Dproposes an
amendment numbered 3563.

Mr. DEWINE. Mr. President, I ask
unanimous consent that reading of the
amendment be suspended.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.”’)

Mr. DEWINE. Mr. President, I am of-
fering the amendment on behalf of my-
self, Senator KENNEDY, Senator McCON-
NELL, and Senator DURBIN.

Mr. President and Members of the
Senate, the amendment I offer this
morning is a long time coming, but it
is an amendment that I think has his-
toric meaning for this Senate and for
this country. It really is two amend-
ments that we are combining. One is
Senator MCCONNELL’s bill, the tobacco
buyout. The other part of the amend-
ment is Senator KENNEDY’s and mine
and Senator DURBIN’s FDA regulation
of the tobacco bill. Each of these bills
has been worked on for a long time.
These bills are being combined in this
amendment.

There is a time and a place for legis-
lation. The time for both of these bills
has come. This amendment is in a
sense a marriage, a merger. Some peo-
ple have referred to this as a shotgun
marriage or an interesting marriage,
an interesting alliance. I happen to
think it is a proper marriage. I think it
is a marriage that makes sense, and I
believe it is a marriage that will last.
I believe it is a marriage that will last
not only through today when the Sen-
ate will vote on this amendment, and I
believe will pass this amendment, I be-
lieve it is a marriage that will last
through the conference committee that
will come. I believe it is a marriage
that will last to see this amendment
and this bill become law. So I believe it
will be a permanent marriage, a lasting
marriage.

I will talk this morning about the
FDA side. But before I do, let me say,
I support Senator MCCONNELL’s bill be-
cause, you see, I understand the prob-
lems of tobacco farmers. We have,
along the Ohio River, north of the Ohio
River, tobacco farmers, certainly not
as many as my colleague does from
Kentucky, but we have them. I under-
stand the problems they have. They
need this bill. They need the tobacco
buyout.

My colleague from Kentucky and I
have had many conversations about
the need and the necessity to merge
these two bills. It makes eminent sense
to do it. So I thank my colleague for
his good work. I thank him for his good
counsel. It has been a pleasure to work
with him for, frankly, over a year, as
we have worked together.

Let me also say to my colleague from
Massachusetts, it has been a great
pleasure to work with him as we have
worked on the FDA part of this bill.

Let me talk about the FDA regula-
tion of tobacco. Senator KENNEDY and I
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have worked on this issue for some
time. We introduced this amendment.
This part of the amendment is designed
to help protect consumers, especially
children, from the dangers of tobacco.

Simply put, our amendment would fi-
nally—finally—give the Food and Drug
Administration the authority it needs
to effectively regulate the manufacture
and sale of tobacco products. I say ‘‘fi-
nally’” because many of my col-
leagues—{first Senator MCCAIN, back in
1997, 1998, began working on this. Sen-
ator FRIST did great work, as well as
Chairman GREGG, who put a great deal
of effort and work into this as well; and
then Senator KENNEDY and myself. We
have all been seeking FDA regulation
of tobacco products. Congressman
DAVIS and Congressman WAXMAN have
a companion piece of legislation in the
House of Representatives.

I say ‘‘finally’’ because the bill we
are offering today is the product of
long and hard discussions and negotia-
tions that I have had with Senator
KENNEDY and others and public interest
groups and industry. Our bill has the
support of the Campaign for Tobacco-
Free Kids. Our bill has the support of
Philip Morris. Our bill has the support
of the American Heart Association, the
American Lung Association, and the
American Cancer Association.

It is a bill of which I am proud. It is
worth the Senate’s consideration and
passage. It will provide the FDA, fi-
nally, with strong and effective author-
ity over the regulation of tobacco prod-
ucts.

Why do we need this bill? I think we
all know why we need it. Every day,
nearly 5,000 young people under the age
of 18 try their first cigarette. In my
own home State of Ohio, 33 percent—
one-third—of children smoke. These
kids in Ohio by themselves go through
45 million packs of cigarettes each
year. If that is not bad enough, think
about this: 90 percent of smokers start
smoking before the age of 19. More
than 6.4 million children across this
country will die prematurely because
of a decision they will make as adoles-
cents; that is, the decision to start
smoking.

While States may have limited the
options available for tobacco adver-
tising under the 1998 master settlement
agreement, the reality is tobacco com-
panies are still able to choose the con-
tent of their advertisements, their ads
that they run in magazines such as
Sports Illustrated.

Sports Illustrated is read by tens of
thousands of children across this coun-
try every single day. Kids read it every
single day. These companies are savvy.
They are smart. They have changed
their marketing strategies. They have
concentrated more money into dif-
ferent advertising markets. As a result,
years after the major tobacco compa-
nies agreed to stop marketing to chil-
dren as part of the tobacco settlement,
children are still twice as likely as
adults to be exposed to tobacco adver-
tising. That is who is reading it. That
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is who is seeing it. That is who is hear-
ing it.

According to the Federal Trade Com-
mission’s ‘““‘Annual Report on Cigarette
Sales and Advertisement’—just to
take 1 year, the year 2000—that year
represented the largest increase ever in
tobacco company spending on ‘‘pro-
motional allowances.”” That is the
money tobacco companies pay retailers
to promote their products in prominent
locations in stores or for highly visible
shelf space such as near the cash reg-
ister on an aisle that a customer must
walk by to pay the cashier. That par-
ticular year, cigarette manufacturers
spent a record $9.57 billion on adver-
tising and promotion.

That is an increase of 16 percent from
$8.24 billion spent in the previous year.
Tobacco companies also spend billions
of dollars advertising enticing pro-
motional items—lighters, hats, other
products—they give away for free at
the point of sale or, in other words, the
cash register or the place of checkout
in a grocery or convenience store. In
fact, spending on such promotional or
value-added items increased by 37 per-
cent in just 1 year.

Let’s not fool ourselves. These pro-
motional strategies and advertise-
ments reach our children. Three-
fourths of the children visit conven-
ience stores at least once a week. The
places where tobacco products are mar-
keted influence their decisions. It is
that simple. We must not allow the in-
dustry to continue targeting children.

This isn’t just about an advertising
and marketing scheme. It is about
that, but it is about more. Our bill not
only addresses advertising, it also ad-
dresses the second problem. What is
the second problem? It is also about to-
bacco manufacturers’ failure to dis-
close the specific ingredients in their
products. While simply listing the in-
gredients, toxic as they might be,
might not seem like much to some,
think of it this way: Current law
makes sure we know what is in prod-
ucts to help people quit smoking, such
as the patch or Nicorrette gum but not
the very products that get people ad-
dicted in the first place, the cigarettes
themselves. Isn’t that crazy?

Think about this: Right now the
Food and Drug Administration requires
Philip Morris to print the ingredients
in its Kraft macaroni and cheese but
not the ingredients in its cigarettes, a
product that contributes to the deaths
of more than 440,000 people a year.

I ask unanimous consent to display
in the Senate three different products:
macaroni and cheese, a milk carton, as
well as a cigarette carton I have right
here.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DEWINE. Right now, the FDA re-
quires Philip Morris-owned Nabisco to
print the ingredients contained in Oreo
cookies and Ritz crackers but not the
ingredients in its cigarettes, even
though cigarettes cause one-third of all
cancer deaths and 90 percent of lung
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cancer deaths. It is unfathomable to
me that we would require the listing of
ingredients on these products yet not
require the listing of ingredients for
one of the leading causes of death and
disease.

Right now, the FDA requires printed
ingredients for chewing gum, lipstick,
bottled water, ice cream, but not for
cigarettes, a product that causes 20
percent of all heart disease deaths and
is the leading cause of preventable
death in the United States.

A product that I consumed this
morning, this carton of milk, we see all
the ingredients on here. We can read
them right on here: Reduced fat milk,
vitamin A, et cetera, nutrition facts. It
goes into great detail on the back. We
can read all the details right here. It
tells you anything you want to know.
There it is. Here is the macaroni and
cheese. We can turn it over and get the
calories and all the ingredients: en-
riched macaroni product, durum wheat
flour, wheat, niacin. It goes on and on
and on and on, all the way down.

We see people, when they go to the
grocery store, today they are so health
conscious. They pick these things up
and they start reading through to see if
they have an allergy to something, to
see what their kids are eating. They
will read down to see if they want to
buy the product. The same company
that makes this, makes cigarettes. Yet
certain brands of cigarettes they will
get, there is nothing on here. There is
the warning that has to be on here. It
has been on here a number of years.
There is nothing else on here—abso-
lutely unbelievable.

Another way to look at this, another
problem, if a company wants to market
a food product that is fat free or re-
duced fat or light, that company is re-
quired to meet certain standards re-
garding the number of calories, the
amount of fat grams in that product.
Yet cigarette companies can call a cig-
arette, light or mild, and not reveal a
thing about the amount of tar or nico-
tine or arsenic in that supposedly light
cigarette.

Not having access to all the informa-
tion about this deadly product makes
no sense. It is something that needs to
change. By introducing this bill, we are
finally saying we are not going to let
tobacco manufacturers have free reign
over markets and consumers anymore.
Today we are taking a step toward
making sure the public gets adequate
information about whether to continue
to smoke or even to start smoking in
the first place.

With this bill, we are not just saying:
Buyer beware. We are saying: Tobacco
companies, be honest. We are saying:
Tobacco companies, stop marketing to
innocent children. Tobacco companies,
tell consumers about what they are
really buying.

I realize full well that tobacco users
and nonusers alike recognize and un-
derstand that tobacco products are
hazardous to health. They understand
that. But that is not what I am talking
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about. I am talking about requiring the
tobacco companies to list the ingredi-
ents that are in their products, things
such as trace amounts of arsenic and
ammonia. It is time we finally give the
FDA the authority it needs to fix these
problems. The legislation that we are
introducing would do just that.

First, the bill would make changes
regarding tobacco advertising. It would
give the FDA authority to restrict to-
bacco industry marketing, consistent
with the first amendment, that targets
our children. Additionally, our bill
would require advertisements to be in
black and white text only, unless they
are an adult publication and would de-
fine adult publication in terms of read-
ership. Tobacco advertising is in maga-
zines and on billboards along the high-
way. Tobacco advertising is in conven-
ience stores, along the aisles and at the
checkout counter, right beside the
candy, where children are likely to see
it. Tobacco advertising is at sporting
events, part of promotional items
where consumers can buy one and get
one free. Tobacco advertising is on the
Internet and in the daily delivery of
mail.

Our bill would make changes regard-
ing tobacco advertising. It would give
the FDA authority to restrict tobacco
advertising marketing content, con-
sistent with the first amendment, that
targets our children. Our bill would re-
quire advertisements to be in black and
white text only and would define adult
publications in terms of readership.

An issue that is related to adver-
tising and marketing of tobacco prod-
ucts has to do with the flavored to-
bacco products which clearly target
our children. We have probably all seen
the flavored cigarettes—flavors such as
strawberry, chocolate, and wild rum.
The scent of strawberries filters
through the unopened pack of ciga-
rettes. Guess what. The cigarettes
smell like candy.

A recent New York Times article de-
scribed the scent of chocolate-flavored
cigarettes ‘‘as if someone had lifted the
lid on a Whitman Sampler.”’

We need to stop this. Children will be
curious about something that smells or
tastes like candy. Cigarettes should
not be flavored and marketed in such a
way to attract children and to encour-
age children to smoke. Our bill bans
the use of flavors such as strawberry
and grape, orange, cinnamon, pine-
apple, vanilla, coconut, and coffee, and
other flavorings that would attract
children to the product.

Second, our legislation would give
consumers more information about
what is in tobacco products. Specifi-
cally, the bill would provide the FDA
with the ability to publish the ingredi-
ents of tobacco products. Despite the
fact that 40 million Americans use to-
bacco products, many of them do not
know what is inside the cigarettes or
the tobacco product they ingest. They
do not know the ingredients like tar
and nicotine that are in the product
they use. Consumers do not know what
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additives are included in the product,
additives such as ammonia which
makes the tobacco product more ad-
dictive because it increases the deliv-
ery of nicotine.

Tobacco companies do not disclose
the specific ingredients in their prod-
ucts because they don’t have to. To-
bacco products are unregulated. Our
legislation would give consumers more
information about what is in tobacco
products.

Specifically, the bill would provide
the FDA with the ability to publish the
ingredients in tobacco products. It
would require a listing of all ingredi-
ents, substances, and compounds added
by the manufacturer to the tobacco
paper or filter.

It would require the description of
the contents, delivery, and form of nic-
otine in each tobacco product. It would
require information on the health, be-
havior, or psychological effect of the
tobacco product. Finally, it would es-
tablish the approval process for all new
tobacco products entering the market,
new products like Advance, with this
“trionic filter,” which claims to have
all of the taste but less of the toxins of
other cigarettes.

One of the most dramatic changes
our bill makes is that tobacco products
will now have to be approved before
they reach consumer hands. It makes
sense that tobacco products should not
be able to imply that they may be safer
or less harmful to consumers because
they use descriptions such as ‘‘light,”
“mild,” or ‘“‘low tar’ to characterize
the substance in the product. The Na-
tional Cancer Institute found that
many smokers mistakenly believe that
low-tar and light cigarettes cause
fewer health problems than other ciga-
rettes. Our bill would require specific
approval by the FDA to use those
words so the consumers could be in-
formed.

Mr. President, this bill will make a
difference. It is a bill that will save
lives. I will have more to say about
this later in the debate.

At this point, I yield the floor to my
colleague, Senator MCCONNELL.

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). The assist-
ant majority leader is recognized.

Mr. MCCONNELL. Mr. President, this
is indeed a historic moment for Ken-
tucky. Tobacco and the growing of to-
bacco has been an integral part of my
State since it came into the Union in
1792. In fact, if you look carefully
around the Capitol, you will find to-
bacco leaves actually painted here in
the Capitol of the United States of
America. Many people argue—and this
is probably an exaggeration—that if it
hadn’t been for tobacco, the United
States might not have been colonized
because it was far and away the most
profitable agricultural activity. That
is most of what the people of that era
did back in the beginning of our coun-
try.

The Senator from Ohio has correctly
stated the important health con-
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sequences of the use of tobacco. It has
taken us several hundred years to fig-
ure that out and to reach the point
where we are today.

I want to start by commending my
colleague, Senator MIKE DEWINE from
Ohio. I have never observed a more
skillful legislator than he during my
time in the Senate. You can always tell
when the senior Senator from Ohio has
an idea on his mind: He will come up to
you quietly and pull you off in the cor-
ner and begin to twist your arm. You
know he is a formidable force who,
when he has made up his mind about
an issue, never lets go. Many bills that
have cleared the Senate in the 10 years
the Senator from Ohio has been here
obtain the fingerprints of MIKE
DEWINE. He is truly an extraordinary
legislator. I know he is excited today
that the bill he believes so deeply in
has a chance to be added to this bill. It
is very likely to be added to this bill as
it goes to conference. I congratulate
him for his outstanding work.

Having said that, the Senator is cor-
rect; this was a marriage of conven-
ience. I can recall as recently as 1996,
when I was running for reelection in
my State, we were wearing T-shirts
that said ‘‘keep FDA off the farm.”” The
idea of FDA regulating this product,
particularly if it went down to the
farm, was universally unpopular in my
State. I am not a great fan of FDA reg-
ulation today, but these two issues
needed to be married in the U.S. Sen-
ate if we were to get either one of them
out of the Senate and on the way down
the legislative road toward some ac-
complishment.

Mr. President, there is simply no way
to overstate how central tobacco has
been to the history of my State. We
started growing it from the beginning
of the country. Kentucky’s soil and cli-
mate were particularly suitable for
this cash crop. Even with all of the
problems tobacco has today, we always
laughingly say in Kentucky that to-
bacco is the most profitable thing you
can grow on a per-acre basis in our
State that is legal. We also have a lit-
tle marijuana problem in the moun-
tains that we try very hard to stay on
top of, and I expect that growing mari-
juana is more profitable. But even with
all of these problems, tobacco is the
most profitable thing to grow on a per-
acre basis, far more profitable than
corn, wheat, and the other crops we
also grow.

In the 1930s, tobacco got in serious
trouble, as a lot of agriculture did.
Part of the New Deal, in establishing
farm programs, included the establish-
ment of the Tobacco Program. Unlike
the other farm programs, it was a per-
manent program. It didn’t have to be
reauthorized periodically, like the
other commodities that are under a
Federal farm program. It was a perma-
nent program. It assigned the land,
based on how much tobacco was being
grown in the 1930s, a certain amount, a
certain acreage, and it did that in Ken-
tucky, Tennessee, Virginia, the Caro-
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linas, and Georgia. In that acreage, you
had a legal right to grow. It was like
owning some stock—you could sell it;
you could lease it; it had value. We
called them ‘‘quotas.” By the time I
started moving around the State in the
early eighties and learning more about
tobacco, we had 100,000 growers in 119
of our 120 counties.

In many of these counties, there is
not much flatland; but since tobacco
was so profitable on a per-acre basis,
even if you had a tiny little plot, or
quota, you could make pretty good
money. You would see these quotas
tucked back up in the hollows, right up
on the edge of where the mountain
went straight up. We had it in 119 of 120
counties. It was sold at auction around
Thanksgiving. Farmers would cut the
tobacco, strip it, put it into the barns,
where it would dry for a month or two.
It would be sold at these auctions, and
the auctions would start around
Thanksgiving, go through the Christ-
mas season, and finish up in the early
part of the year. Many of these farmers
were part time.

When I came to the Senate, the aver-
age grower in Kentucky had three-
quarters of an acre. That was the aver-
age. A lot of these folks were part
time. But this was dependable cash.
They could count on it being produced
around Christmastime. For many very
low-income Kentuckians, it provided
Christmas money; for some it provided
the opportunity to send their kids to
college. It has been an integral part of
our culture for a very long time.

None of these folks, of course, are en-
gaged in selling the product to Kkids.
They were making a legal living pro-
ducing an agricultural crop that is
older than America itself. But begin-
ning with the Surgeon General’s report
in 1964, it was increasingly clear that
this is a product that is not good for
you.

The campaign that has gone on over
the last 40 years is legitimate. In Lex-
ington, KY, today, the heart of tobacco
country, you cannot smoke in a res-
taurant. That is in Lexington, KY, the
heart of tobacco country. And in Louis-
ville, KXY, my hometown, they have
been having a big debate about the
same issue.

I say to my friend from Ohio, if any-
thing sums up how this has all
changed, it is when you cannot smoke
in a public place in Kentucky. So I
think the health argument has been
made. It is, however, a legal product.
The health groups are not trying to
make smoking illegal. That, of course,
would produce an enormous black mar-
ket and no good result.

So it occurred to this Senator back
in 1998 when we were considering an-
other tobacco proposal that it was time
for a buyout. I never will forget joining
Senator LUGAR of Indiana in advo-
cating a buyout back in 1998. 1 was
rimracked—rimracked—by the two big
newspapers in my State. They said I
turned my back on Kentucky culture; I
had gone Washington; I had been up
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there so long I had forgotten what it
was like in the hollows and the tobacco
fields of Kentucky.

I was criticized by the Farm Bureau
and the Burley Tobacco Co-op and all
the establishment: How could you pos-
sibly be for a buyout? You are turning
your back on us.

I took a survey of tobacco growers. I
got a pollster and said: Let’s go out
and ask them how they feel about it.
Frankly, they were against it, too.
Fifty percent were against it; about 35
percent were for it. So the whole to-
bacco establishment was against the
buyout in 1998 when I first advocated
it.

Now, Mr. President, I am treated as a
visionary. I was ahead of my time. If
we had only joined you 6 years ago, we
would have gotten this job done sooner.

Being treated as a visionary is kind
of fun, but it does not get the job done.
What is happening here today is we
have an opportunity to move on down
the road toward achieving something
that neither the Senator from Ohio nor
I thought was going to be achieved,
which is some kind of FDA proposal,
which I am not, as I said, very wild
about, and a buyout which I enthu-
siastically support, and I cannot find a
tobacco grower in Kentucky today who
is not for the buyout.

The occupant of the Chair I know has
tobacco farmers in his State as well. I
bet he has not run into any lately who
are not favorable to a buyout. There
has been a complete shift in thinking,
and the reason for that is apparent.
This quota, this asset, is a shrinking
asset. As the asset shrinks, the land
values go down, and it has a real im-
pact on our people.

Some people say: Why should the
Government buy out this program? The
answer to that is the Government cre-
ated the asset. The Government, by es-
tablishing the quota program, created
the asset, and now if the Government
is going to terminate the asset, it is
appropriate for the Government to
compensate those for whom the asset
was created.

As I said earlier, 20 years ago, we had
100,000 growers in 119 of the 120 coun-
ties in my State, and the average quota
was about three-fourths of an acre. We
do quotas by poundage these days, but
three-quarters of an acre, which gives
you the sense of the size, was the aver-
age.

Today, we are still growing burley in
117 of Kentucky’s 120 counties, but the
average has gone up to 5.7 acres. So we
can see, Mr. President, tobacco farmers
are leaving, consolidation is occurring
even with the program.

The 2002 census of agriculture, which
was released a year and a half ago, re-
flected about a 40-percent drop in the
number of farms growing tobacco in all
of the States—not only Kentucky, in
all of the States. A 40-percent drop in
the number of farms from 93,000 in 1997
down to 56,000 in all of the States. In
Kentucky, from 1997 to 2002, we have
gone from 46,850 tobacco farms down to
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a little under 30,000. That is still a lot
of farmers—a lot of them—but their
asset is shrinking.

That brings us to today. The House of
Representatives—and I particularly
commend two Congressmen, Congress-
man RICHARD BURR of North Carolina
and Congressman RON LEwWIS of Ken-
tucky, who spearheaded that effort
over on the House side and very skill-
fully leveraged the votes they had on a
bipartisan basis in tobacco country to
make it possible for the FSC/ETI JOBS
bill to pass the House at all. So that
proposal, a buyout only, is in the House
bill.

The occupant of the Chair and the
rest of us from tobacco-growing States
in the Senate knew we could not get a
buyout only through the Senate. That
would have been our first preference. 1
say to my friend and colleague from
Ohio, he knows that would have been
my first preference. So we have a mar-
riage of convenience here, not a shot-
gun marriage. It is a marriage of con-
venience. These two issues converge,
and in the best of the legislative proc-
ess, we put them together and believe
we will be able to pass them later this
day to go into conference. Congress-
man BURR and Congressman LEWIS de-
serve a lot of credit.

I also commend my colleague from
Kentucky, JIM BUNNING, who has been
a stalwart on this issue from the begin-
ning and extraordinarily helpful in
every way.

I would be remiss if I did not mention
Senator ELIZABETH DOLE, who has been
every bit as intense and committed to
achieving this issue as anyone I have
ever seen. It was a big issue in her elec-
tion in 2002. She came into the Senate
and said it was her top priority for
North Carolina agriculture, and she
has pursued it with intensity, with con-
viction, with one-on-one meetings,
with Senators who were in a critical
place to make a difference. I know she
and others are going to be speaking on
this issue later. But I say to her, we
would not be here today without her
extraordinary effort on behalf of this
proposal.

This does not guarantee a buyout. I
want to make it perfectly clear to my
folks at home the job is not finished.
But we have come further than I,
frankly, thought we would get. Toward
the end of last year, I had pretty much
given up on the prospects of being able
to get this proposal through. But now
we are on the verge of having a buyout.
They are a little different. The Senate
version will be different from the
House version—that frequently hap-
pens in the legislative process—but we
are on the verge of having the tobacco
quota buyout in both the Senate bill
and House bill in conference, and that
is closer than we have ever been before.

So we have made extraordinary
progress, but I do want to caution
those folks at home who care deeply
about this issue that we are not there
yet. We have come a long way, but we
are not there yet. I know all of us in
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the Senate from tobacco-growing
States on a bipartisan basis are going
to continue to press this issue as hard
as we can and hopefully conclude the
buyout process.

I say in conclusion, it will be a big
change. We have had a tobacco pro-
gram in the burley and flue-cured
States going back to 1938. It has been a
way of life. But change is already oc-
curring. The warehouse system is basi-
cally going away. People are growing
tobacco under contract now, not sell-
ing it to warehouses in the way they
used to. Change is coming. This is an
opportunity to manage that change in
such a way that people will be fairly
compensated for the value of today’s
quota.

Mr. President, I am optimistic that
we may be able to succeed, and I thank
all of those who contributed to this
process.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, I thank
my good friend and colleague from
Kentucky for his very kind comments.
Those of us who work with Senator
MCCONNELL in the Senate every day
know he is a visionary. We know he un-
derstands his State.

We also know if Senators want to
know how to get something done, they
go to MITCH MCCONNELL. I do go to him
and I do talk to him and I do get him
aside, and I do not know if I twist his
arm or not. I do talk to him and seek
his counsel and advice. I am kind of a
pest sometimes.

He was the one who said these two
bills are natural to come together. He
said that well over a year ago, and here
we are today. It was his idea or his
thought that these two bills could be
married, and now we are sort of at the
altar today. Yes, it is a marriage of
convenience, but I happen to believe it
is going to be a good marriage. I think
it is going to be a marriage that will
last, not only through this vote today,
but I think it is going to be a marriage
that will last through conference, and
it is going to be a marriage that will
make its way to the President’s desk.

I think it is going to be for the ben-
efit of the American people, the to-
bacco farmers, and the children of this
country. I think it will be for the ben-
efit of all Americans and for the health
of all Americans. So I think it is going
to be a good marriage, and I thank him
for his help in bringing it about.

I yield time now to my colleague and
friend who has worked so very hard on
the FDA portion of this bill and has
brought us to the Senate floor, the
Senator from Massachusetts, Mr. KEN-
NEDY.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I join
in commending my friend and col-
league from Ohio, Senator DEWINE.
Today I am joining him in presenting
this amendment. We welcome obvi-
ously the workings and the contribu-
tions of Senator MCCONNELL together
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with the proposal that has been de-
scribed as a shotgun wedding because,
on the one hand, as we have heard a
very informative and eloquent state-
ment of the history of the growth of
the tobacco industry, the industry
itself—not the farmers but the indus-
try itself—by and large has resisted the
ability of the Food and Drug Adminis-
tration, which generally has the over-
all jurisdiction in dealing with health
issues, to be able to deal with this issue
in order to protect the children of this
country.

I was here in 1964 when we received
the Surgeon General’s report. It ar-
rived like the crack of a whip when we
read the Surgeon General’s report and
found for the first time the dangers of
tobacco and its impact in terms of the
health of the population generally, in
particular with regard to children.

For years, those of us who were try-
ing to deal with the health aspects of
this issue, and particularly the health
aspects of these issues as they relate to
children, found strong opposition by
the tobacco industry. They resisted the
commonsense efforts that were being
made to try and provide protections for
the children of this country.

Now we have a working partnership
with those who are interested in the
tobacco farmers, which I am interested
in, and those who are interested in pro-
tecting the children. We have come to-
gether to try to make a recommenda-
tion, the result of which will provide
equity and fairness to tobacco farmers,
paid for by the industry itself and not
by the taxpayers, but also to provide
the Food and Drug Administration
with the kind of authority to help pro-
tect the children of this country from
the No. 1 preventable health disease for
people that the Federal Government
can do something about. Tobacco
causes one out of every three deaths
from cancer, one out of five deaths
from heart disease and 87 percent of
lung cancer cases. We must slow down
the amount of children smoking and
the addiction that has taken place.

We have had a considerable period of
time since the 1964 Surgeon General’s
report. We have the efforts that were
made in the 1970s and 1980s to try to
provide labeling on cigarettes to give
information to those who were going to
start smoking, and it has not been very
effective. On the contrary, it was used
by the tobacco industry as an offset,
saying, look, we are not responsible.
There was information that was on the
various tobacco products and people
were acting on their own.

We tried to strengthen the Office of
Preventive Health. We tried to put
some labeling on smokeless tobacco.
We made some very modest steps for-
ward in trying to deal with this issue.
Then in 1998, when we had the great de-
bate on the tobacco issue about com-
pensation, there was a provision in
that legislation which had a good deal
of the kind of protections that are in-
cluded in the DeWine-Kennedy amend-
ment. A great deal of that was actually

CONGRESSIONAL RECORD — SENATE

fashioned by our majority leader, Sen-
ator FRIST, who was very much in-
volved in helping shape that particular
proposal.

It is interesting, as we had this long
debate on the Senate floor on tobacco,
there was not a single amendment to
try and alter that authority. It was
generally agreed that that was a pretty
good balance, going back to 1998. From
that time, Senator DEWINE has picked
up this opportunity and has continued
to press this in the committee, and a
number of our colleagues have been
particularly involved in this issue. I
think of our colleagues from Iowa and
Illinois, Senator HARKIN and Senator
DURBIN, and a number of others who
have been extremely involved in trying
to make sure we were going to provide
some protections.

I mentioned the 1964 Surgeon Gen-
eral’s report. I will include in the
RECORD an appropriate part of the new
Surgeon General’s report that was
issued on May 27, 2004. This is from the
U.S. Surgeon General appointed by
President Bush. He is this administra-
tion’s Surgeon General, and this is
what his findings are:

U.S. Surgeon General Richard H. Carmona
today released a new comprehensive report
on smoking and health, revealing for the
first time that smoking causes diseases in
nearly every organ of the body. Published 40
years after the surgeon general’s first report
on smoking—which concluded that smoking
was a definitive cause of three serious dis-
eases—this newest report finds cigarette
smoking is conclusively linked to diseases
such as leukemia, cataracts, pneumonia and
cancers of the cervix, kidney, pancreas and
stomach.

It goes on:

Statistics indicate that more than 12 mil-
lion Americans have died from smoking
since the 1964 report. . . .

Another major conclusion, consistent with
recent findings of other scientific studies, is
that smoking so-called low-tar low-nicotine
cigarettes does not offer a health benefit
over smoking regular ‘‘full-flavor’” ciga-
rettes.

Then it continues:

There is no safe cigarette, whether it is
called ‘light,” ‘‘ultra-light,”” or any other
name, Dr. Carmona said. The science is
clear: The only way to avoid the health haz-
ards of smoking is to quit completely or to
never start smoking.

The report concludes that quitting smok-
ing has immediate and long-term benefits.

And then it illustrates these, which
is very hopeful.

Dr. Carmona said it is never too late to
stop smoking. Quitting smoking at age 65 or
older reduces a person’s risk of dying from a
smoking-related disease by 50 percent.

This is an enormously important doc-
ument. It updates the science and it
demonstrates what an extraordinary
challenge we are facing.

Now why do Senator DEWINE and I
feel so strongly about giving the FDA
the power to give particular focus with
regard to children?

This chart, ‘“‘Smoking begins early,
adults who are daily smokers began
smoking,” shows that 16 percent of all
of the smokers begin smoking by age
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12; 37 percentage by age 14; 62 percent
by age 16; and 89 percent begin smoking
by age 18.

This is a very clear indication of
what is happening out across this coun-
try. For children, starting at the age of
12, 16 percent are smokers. Five thou-
sand start every day, and 2,000 become
regular smoKkers. Every single day,
5,000 children start smoking, and 2,000
continue.

We have to ask ourselves, what are
the circumstances? Why does DeWine-
Kennedy give the FDA the power, as he
has mentioned—and I will go over that
shortly—why particularly about chil-
dren? As we see, the children are the
ones who get started, they are the ones
who get addicted to cigarettes. Now we
ask ourselves, why is that?

This is the result of International
Communications Research:

Have you seen any advertising for ciga-
rettes or spit tobacco in the last 2 weeks?

Teens, 64 percent; adults, 27 percent.

Do we understand that? It is 64 per-
cent of teens, 27 percent of adults. All
we have to do to understand this is to
look at the various magazines that are
coming out. In Rolling Stone, here it
is: the large Winston cigarette, ‘‘Leave
The Bull Behind.” Everybody is young,
beautiful, and enjoying themselves. All
they have to do is light up a Winston in
order to reach those circumstances.

Take Sports Illustrated. It is filled
with the same kinds of advertising.
Camels, here it is:

The Roaring Twenties. Get it with a
Camel. Smoke back-alley blend with a hint
of bourbon.

My friend talked about the new choc-
olate cigarettes. This is what we are
seeing.

The appeal is to children. The danger
is to children. What we are trying to do
is give the FDA the authority and the
power to do something about pro-
tecting children.

As the Senator from Ohio knows, we
lag behind virtually every other coun-
try in the world. Our neighboring coun-
try of Canada has done something
about it; Australia has done something
about it; and now the European Union
is doing something about this issue.
Now we have the opportunity to do
something about it with our particular
proposal.

This is a very modest program. As
the Senator from Ohio has pointed out,
it is a fair and balanced approach to
the FDA regulation. It creates a new
section in FDA for the regulation of to-
bacco products with standards that
allow for consideration of the unique
issues raised by tobacco use. It is sen-
sitive to concerns of tobacco farmers,
small businesses and nicotine-depend-
ent smokers, but it clearly gives the
FDA the authority it needs to prevent
youth smoking and reduce addiction to
this highly lethal product. This amend-
ment also provides the financial relief
for the hard-pressed tobacco farmers
that has been outlined and commented
about earlier by Senator MCCONNELL.
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This proposal is a legitimate buyout
plan designed by tobacco State mem-
bers for the benefit of their tobacco
farming constituents. It is far superior
to the ill-conceived proposal in the
House.

The heart of this amendment is the
FDA provision which will lead to fewer
children starting to smoke and to
fewer adults suffering with tobacco-in-
duced disease. Public health groups tell
us it is the most important legislation
we can pass to deal with the Nation’s
No. 1 health hazard. We must deal firm-
ly with the tobacco companies’ mar-
keting practices that target children
and mislead the public. The Food and
Drug Administration needs broad au-
thority to regulate the sale, distribu-
tion, and advertising of cigarettes and
smokeless tobacco.

The tobacco industry currently
spends over $9 billion a year to pro-
mote its products. Much of that money
is spent in ways designed to tempt chil-
dren, as I pointed out, to start smoking
before they are mature enough to ap-
preciate the enormity of the health
risk. When you get 16 percent of chil-
dren 12 and younger to start smoking,
they certainly do not understand the
health risks they are going to be faced
with so that they can make a judgment
or decision about the risk. The indus-
try knows that more than 90 percent of
smokers begin as children and are ad-
dicted by the time they reach adult-
hood. If we are serious about reducing
youth smoking, the FDA must have the
power to prevent industry advertising
designed to appeal to children wherever
it will be seen by children.

This legislation would give the FDA
the ability to stop tobacco advertising
which glamorizes smoking where it
will be seen by significant numbers of
children; it grants FDA full authority
to regulate tobacco advertising ‘‘con-
sistent with and to the full extent per-
mitted by the first amendment.”

The FDA authority must also extend
to the sale of tobacco products. Nearly
every State makes it illegal to sell
cigarettes to the children under 18, but
the survey shows those laws are rarely
enforced and frequently violated. The
FDA must have the power to limit the
sales of cigarettes to face-to-face
transactions in which the age of the
purchaser can be verified by identifica-
tion. This means an end to self-service
displays and vending machines.

We have the chart that will show
where cigarettes are being sold. It is
right next to the candy in stores. This
is an average store where you see the
candy bars. Who eats the candy bars?
The children will eat this candy. Right
above it are all the advertisements for
tobacco products as well as tobacco
products that have the same smell, the
same scent and taste as candy as well.

This legislation will give youth ac-
cess and advertising restrictions al-
ready developed by the FDA the imme-
diate force of law, as if they had been
issued under the new statute. There are
rules that have gone through the proc-
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ess extensively. They are ready to be
implemented. This legislation provides
that.

Nicotine in cigarettes is highly ad-
dictive. The medical experts say it is as
addictive as heroin or cocaine. Yet for
decades tobacco companies have vehe-
mently denied addictiveness of their
products, and no one should forget the
parade of tobacco executives who testi-
fied under oath before Congress that
smoking cigarettes is not addictive.
Overwhelming evidence in industry
documents obtained through the dis-
covery process proved the companies
not only knew of this addictiveness for
decades but actually relied on it as the
basis for their marketing strategy. As
we now know, cigarette manufacturers
chemically manipulated the nicotine in
their products to make it even more
addictive.

Given the addictiveness of their prod-
ucts, it is essential the FDA have the
authority to effectively regulate them
for the protection of public health.
Over 40 million Americans are cur-
rently addicted to cigarettes. The FDA
should be able to take the necessary
steps to help addicted smokers over-
come their addiction and to make the
product less toxic for smokers who are
unable or unwilling to stop. To do so,
the FDA must have the authority to
reduce or remove the hazardous ingre-
dients from cigarettes to the extent it
becomes scientifically feasible. The in-
herent risks in smoking should not be
unnecessarily compounded.

This legislation will give the FDA
the legal authority it needs to reduce
youth smoking by preventing tobacco
advertising which targets children, to
prevent the sale of tobacco products to
minors, to help smokers overcome
their addiction, to make tobacco prod-
ucts less toxic for those who continue
to use them, and to prevent the to-
bacco industry from misleading the
public about the dangers of smoking.

Now is the time for the Senate to ad-
dress the critical health issues. The in-
terest of tobacco State members in
passing a tobacco farmers buyout pro-
vides a golden opportunity. By joining
a strong FDA bill with relief for to-
bacco farmers, this amendment should
receive broad, bipartisan support. We
can accomplish both of these worthy
goals during the session. This approach
is supported by the public health com-
munity and by the farmers’ organiza-
tions. Most importantly, it is the right
thing to do for America’s children.

(Disturbance in the Visitors Gallery.)

The PRESIDING OFFICER. Order
will be restored in the gallery.

Mr. DEWINE. I thank my colleague
for his very strong statement. Again, I
congratulate him for all his great
work. He has been just a wonderful ad-
vocate. His advocacy for this issue goes
back many, many years.

Let me yield to my friend and col-
league from Virginia just for 2 min-
utes.

Mr. WARNER. Mr. President, I thank
the distinguished manager. I commend
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him, Senator KENNEDY, and many oth-
ers who have worked on this legislation
which I wholeheartedly support.

We are privileged to have, in my
State, a number of tobacco farmers
who are enduring extraordinary eco-
nomic hardships. Also, I serve on the
committee on which serves the distin-
guished manager of this legislation,
the Health Committee, as it relates to
the Federal Drug Administration.

I understand you have coupled the
two together.

That has been the objective of our
committee some several years now dur-
ing which we have looked at this, and
the two will be put together. I once
again indicate my support and accom-
modation to those who made it pos-
sible.

Mr. President, I speak today with a
great deal of anxiousness and anticipa-
tion. As a result of the World Trade Or-
ganization’s finding of U.S. noncompli-
ance with international trade obliga-
tions, retaliatory tariffs have been ex-
acted on U.S. exports. Each month
these tariffs will increase until Con-
gress passes the FSC/ETI bill. The
costs to the American economy can be
avoided. I am pleased that we can pass
this bill today and am hopeful that it
can move swiftly through conference.

Oftentimes things move at a glacial
pace here in the U.S. Senate. But if
there is one thing I have learned in my
many years as a Member of this insti-
tution, it is that there are rare in-
stances that the pace becomes so swift
that one could miss something if he or
she were to blink. The announcement
that we would return to consideration
of the F'SC bill with an amendment on
tobacco may have struck many of us as
an indication that today was to be one
of those days. However, today is just
the next step in the long journey for
many of us in this room.

For a number of years I have worked
with many of my colleagues in the Sen-
ate and Members of the House of Rep-
resentatives to address an issue of vital
importance to the rural communities
of the South. We have met with our
farmers, drafted numerous pieces of
legislation, consulted with experts in
economic and agriculture policy—and
we have done it over and over again.
Today, the Senate finally stands poised
to speak as a body to end the outdated
tobacco quota system.

Our tobacco-growing communities,
long dependent on the cultivation of
tobacco, have been devastated by for-
eign competition and the quota system
that keeps the price of leaf artificially
high. The amendment submitted by the
Senator from Ohio contains language
from a bill crafted by a coalition of
members from the tobacco farming
States of Kentucky, North Carolina,
Tennessee, South Carolina, Georgia,
and Virginia. The Tobacco Market
Transition Act will end the current to-
bacco quota system, provide compensa-
tion to growers and owners of quota,
and provide grants to States and insti-
tutions of higher education to reduce
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community reliance on the production
of tobacco.

I have been a member of this body for
26 years and can say without equivo-
cation that for the farm communities
of southside and southwest Virginia
there is no more important national
policy. I can also say that not much is
more controversial and polarizing than
tobacco legislation. There are concerns
with a buyout that ‘“‘makes farmers in-
stant millionaires,” or that it raises
taxes, or that it imposes a cost to the
general treasury. I am pleased to say
that this amendment does none of
those things.

Still, many have stated that a
buyout will not pass the Senate with-
out being coupled to legislation specifi-
cally giving the Food and Drug Admin-
istration the authority to regulate to-
bacco products. While these two policy
goals have for years seemed mutually
exclusive, sometimes in the legislative
process major national needs that ap-
pear to be in conflict come together to
forge a comprehensive national policy.
Such is the case today, as we consider
both a tobacco quota buyout and FDA
regulation of tobacco as part of one
amendment.

While many tobacco farmers vehe-
mently opposed FDA regulation of to-
bacco not even 10 years ago, the issue
has evolved since then. Today, the sim-
ple fact today is that most tobacco
farmers support FDA regulation so
long as it is coupled with a tobacco
quota buyout. That has certainly be-
come the predominant view of Virginia
tobacco farmers who I have spoken
with over the last several years. And,
that is clearly the view of several
groups who represent growers in my
State. The Virginia Farm Bureau; the
Virginia Tobacco Growers Association;
the Virginia Sun-cured Growers Asso-
ciation; the Virginia Dark-Fired Grow-
ers Association; the Virginia Agricul-
tural Growers Association; Allies for
Tobacco, Inc.; and Concerned Friends
for Tobacco all have signed on to a set
of core principles stating that it is in
the best interests of the public health
community and the tobacco producer
community for the FDA to have au-
thority to establish fair and equitable
regulatory controls over tobacco prod-
ucts.

But not only has the farm commu-
nities’ position on FDA regulation of
tobacco evolved over the years, so has
the position of the largest tobacco
company in the United States, if not
the world. Less than 10 years ago, Phil-
lip Morris actively opposed efforts to
grant the FDA authority over tobacco.
Today, that same company, now known
as Altria, which is headquartered in
the Commonwealth of Virginia, is ac-
tively supporting legislation to grant
the FDA the authority to regulate to-
bacco.

What we have seen over the last 10
years is an amazing coming together of
public health advocates, tobacco farm-
ers, and a major tobacco company.
Many in the Congress have helped lead
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the way. The amendment that stands
before us is the culmination of the hard
work of many, including Senators
FRIST, MCCONNELL, KENNEDY, DEWINE,
and the chairman of the HELP Com-
mittee, Senator GREGG, who always
helped keep this issue on the commit-
tee’s agenda. My colleague from Vir-
ginia, Congressman ToM DAVIS, also
played an important role.

The compromise that has been
reached in the Senate is an important
one not only because, as I stated ear-
lier, it will provide the help that our
tobacco farmers so desperately need. It
is also important because it will im-
prove our public health. And that sec-
ond point is an important one to me.

You see, my father was a doctor. He
was a surgeon gynecologist, and he
dedicated his life to medical research.
Much of his research was spent on ef-
forts to eradicate cancer. Ironically
enough, though, it was ultimately this
same devastating illness that my fa-
ther worked so hard to find a cure for
that ultimately took his life.

So, as I think about my father today,
I know that he is smiling down because
the Senate is about to pass a bill that
could help reduce the cases of cancer
and reduce the number of premature
deaths in this country related to to-
bacco.

We know that smoking is one of the
foremost preventable causes of death in
the United States. It is estimated to
cause over 400,000 deaths in America
each year. That is why we have warn-
ing labels on cigarette packages and
public awareness campaigns against
smoking. The dangers of smoking are
clear.

The bill before us today will help us
reduce those dangers in many ways.
Most notably, in my view, is the modi-
fied risk section, which I believe is the
hallmark of the FDA portion of this
amendment. This section provides the
FDA the authority to approve modified
risk tobacco products that reduce harm
of tobacco-related disease and benefit
the public health. With the imprimatur
of the FDA, current users of high-risk
tobacco products could be encouraged
to use these reduced risk products.
And, as they move down the continuum
or risk with the products they use, we
should see a corresponding decrease in
the number of tobacco related illnesses
as well.

While the public health benefits of
this amendment are strong, it is also
very important to make clear that the
FDA legislation before us today is bal-
anced. I worked extensively with Sen-
ator DEWINE and Senator KENNEDY to
make sure of that. For example, this
legislation will in no way restrict the
rights of adult Americans who wish to
smoke or use other tobacco products.
At my request, and the request of oth-
ers, Senator DEWINE and Senator KEN-
NEDY modified their original legisla-
tion to make it clear that the FDA
would not have the power to ban all
cigarettes and other tobacco products.
Under this amendment, that power is

S8157

reserved to Congress, where it properly
belongs.

Today we take a great step to protect
the public health of all American citi-
zens and the economic health of our to-
bacco farmers, their families, and their
communities. The passage of this
amendment is a great triumph for this
body and represents the spirit of legis-
lative cooperation and compromise
that has long been the cornerstone of
this institution. It is my sincere hope
that we can soon celebrate the final
conference report for this bill and the
inclusion of the amendment on which
we vote today.

Thank you, and I yield the floor.

Mr. DEWINE. Mr. President, I thank
my colleague for his support and for
his very good statement.

I yield at this time to my friend and
colleague from Kentucky.

The PRESIDING OFFICER. The Sen-
ator from Kentucky is recognized.

Mr. BUNNING. Mr. President, I rise
today in support of the FSC/ETI bill
that will end tariffs on our manufac-
tures. But also, it will finally bring
much needed relief to the tobacco
growers of my State.

The bill before the Senate today ad-
dresses many important tax issues that
face American companies, both at
home and abroad.

The many international provisions
that are contained in the bill are im-
portant changes to a badly outdated
part of the Tax Code.

The centerpiece of this bill, of
course, is a provision to expand tax in-
centives to America’s manufacturing
sector. During debate on this bill, I was
pleased that we adopted the bipartisan
amendment that I offered with Senator
STABENOW.

Under our amendment, America’s
manufacturing companies—small and
large—will see their tax rate decline by
almost 1.5 percent this year. That is
compared to the rate cut this year of
only one-third of 1 percent that was
previously contained in the bill. It is
imperative that we get this relief to
our U.S. manufacturers as quickly as
possible.

We were also able to include in this
bill my amendment to extend the net
operating loss period to 5 years rather
than the 3-year period included in the
original bill. This important provision,
which will allow companies facing fi-
nancial challenges to see increased
cash flow to assist them in investing
and hiring, is one that Senator CONRAD
and I have worked on together in com-
mittee.

The WTO ruling on the FSC-ETI re-
gime authorized the European Union to
start imposing sanctions of over $4 bil-
lion on U.S. exports. During the first
month of tariffs we have seen products
from apparel to paper hit with pen-
alties approaching 10 percent. Many
other products important to my State,
such as horses, are on the initial retal-
iation list and will also face this tariff.

They have a list of over 1,600 U.S.
products from nearly every part of the
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U.S. economy that will be penalized be-
cause we have not repealed the FSC/
ETI regime.

But most importantly, this amend-
ment will help my tobacco growers.

Since Daniel Boone first came
through the Cumberland Gap, farming
has been both the economic and cul-
tural backbone of the Commonwealth.
The family farm is the basis of Ken-
tucky culture and it has been based
around tobacco.

For years we in Kentucky have tried
to diversify from the tobacco crop.

We have had some success, vegeta-
bles, beef cattle, cat fish, corn, chicken
and other crops have been quite suc-
cessful, worm farms and other have not
been as successful. But nothing brings
as much as a return as tobacco.

Most of the tobacco farmers in my
State are not full-time tobacco farm-
ers. They either have an off-farm job,
or primarily raise other crops or raise
livestock.

But the money they get from to-
bacco, pays their mortgage, or puts
their kids through school or allows
them to keep farming. Outside of the
western part of Kentucky, we do not
have tens of thousands of acres of flat
land. We need a crop that grows on
rolling hills and that thrives in our cli-
mate. Tobacco does that.

But a number of things have con-
spired against tobacco in the last few
years.

The previous administration declared
war on tobacco and by extension, to-
bacco farmers. The Asian economic cri-
ses have hurt exports. The Master Set-
tlement Agreement and State tax in-
crease have dramatically raised the
price of cigarettes. And although
American tobacco is still superior, the
companies have invested so much over-
seas that the gap has narrowed be-
tween American tobacco and cheap for-
eign tobacco.

As I am sure most of my colleagues
know, there are no direct payments to
tobacco farmers, but we do have a price
support and production control pro-
gram. Growers own quota which they
can buy, sell, or lease. The government
administers this program to make sure
it runs effectively and that growers
only sell what they are allowed to
under the quota system. If you grow
too much, you can’t sell it.

But the quotas have lost 60 percent of
their value since 1998. Not many busi-
nesses would be around if they lost 60
percent of their income in 5 years, and
we have lost a lot of growers. We have
many who are barely holding on. They
need help, we can give that to them
and get the government out of the to-
bacco business at the same time.

We don’t have big tobacco in my
State. The last big tobacco company
pulled out a few years ago.

What we have is little tobacco. We
have over 30,000 tobacco growers. We
also have over 100,000 tobacco quota
owners. Many of those are elderly who
can no longer work their land, so they
lease their quota and that income be-
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comes a major part of their retirement
security.

That quota is tied to the land. It has
a direct effect on the property taxes
Kentuckians pay.

Those taxes build and fund schools,
provide clean water, pay for emergency
services, pave roads and help fund
every community in Kentucky. If we
don’t help my growers get relief, we
face the very real prospect of having
ghost towns in Kentucky.

The amendment we have before us
today will buy out the tobacco pro-
gram.

We will give our growers relief and
end the federal price support program.
We will also let many growers, whose
average age is 62, retire and get out of
the business. Dr. Will Snell, of the Uni-
versity of Kentucky, estimate 70-75
percent of tobacco growers will get out
of the business with a buyout. We will
allow growers to pay off their debts
and enjoy their retirement.

The amendment also has FDA Au-
thorization of tobacco. This is a dra-
matic increase in the regulatory au-
thority of the FDA.

I am not comfortable with it. I do not
want the FDA inspecting my growers’
crop.

FDA regulation is a bad idea. My
growers are in dire straits. They des-
perately need help. FDA regulation is a
very steep price to pay for a buyout,
but if it is the only way to get my
growers relief, this Senator will vote
for it.

Make no mistake about it, the pro-
gram will end. The only question is
whether we end it on our terms or big
tobacco terms. Please, please support
the tobacco growers in this country
and give them an equitable solution for
the little tobacco growers all across
this country.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, I thank
my colleague from Kentucky for his
very good statement. I assure my col-
league that with the language which
has been drafted in the FDA section,
we have taken certainly one of his con-
cerns into consideration and the FDA
is not allowed on the farm. There is
protection in there. I appreciate his
comments.

I ask unanimous consent to add Sen-
ator COLLINS as a cosponsor of this
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DEWINE. Mr. President, one of
the very enlightening aspects about
this legislation, the FDA part of this
legislation, is how many of the edi-
torial writers—not just in the national
papers but many of the papers through-
out the country—have weighed in on
this issue and they have done this very
eloquently. Frankly, they have been
more eloquent about this than I have
been in the Senate.

I will take a couple of minutes and
read what some of the editorials have
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said about this issue. I start with the
Lexington Herald Leader, Lexington,
KY, May 21 of this year.

Tastier poison; New cigarettes prove need
for FDA control.

Mandarin Mint. Smooth Fusions. Midnight
Berry. We’re not talking herbal teas or fruit
smoothies, folks. We’'re talking cigarettes.

The latest evidence that the tobacco indus-
try has no shame is the marketing of sweet-
flavored cigarettes. . . . Straight-faced com-
pany spokesmen say the new brands are
aimed at adult palates. Please. The goal is
obvious: Appeal to kids and hook new smok-
ers.

This lethal version of candied ciga-
rettes, along with the appearance of
the new generation of ‘‘safer ciga-
rettes” is also the latest evidence that
Congress should at long last give the
Food and Drug Administration over-
sight of tobacco.

The FDA has the authority to mon-
itor a manufacture’s claim about a
pack of breath mints or chewing gum
but the tobacco industry can roll out
new brands of cigarettes and claim
they pose less risk of emphysema and
cancer or help smokers quit, and the
FDA has no say-so at all.

This is from the Columbus Dispatch,
Columbus, OH, June 26, 2004:

The legislation to allow FDA regulation of
the tobacco industry is far from frivolous. It
has the support of many anti-smoking
groups, along with cigarette maker Philip
Morris. The tobacco industry has operated
irresponsibly for decades, and every time it
shows a sign of turning over a new leaf, it
does something to remind people that it is
not trustworthy. FDA regulation should
have happened decades ago.

That smoking-cessation products are heav-
ily regulated, but the products that actually
kill people are not is the ultimate absur-
dity. . . .

Congress has a duty to protect public
health, not to shield an industry that has a
long history of deceit and death.

Mr. KENNEDY. Will the Senator
yield?

Mr. DEWINE. I yield to my colleague
from Massachusetts.

Mr. KENNEDY. There was reference
made by our friend, the Senator from
Kentucky, about the FDA and its abil-
ity to interfere with farmers, to some-
how impose their guidance or will upon
farmers.

I ask if the Senator from Ohio does
not agree with me that we addressed
this issue on page 23 of the amendment,
which says:

The provisions of the chapter shall not
apply to tobacco leaf that is not in posses-
sion of a manufacturer of tobacco products,
or to the producers of tobacco leaf, including
tobacco growers, tobacco warehouses, and
tobacco grower cooperatives, nor shall any
employee of the FDA have any authority to
enter on to a farm owned by a producer of to-
bacco leaf without the written consent of
such producer.

This issue is of concern. This was not
what we were looking for. Looking at
it is enormously important. Those
under that view will have assurances
from the Senator from Ohio. Not only
our assurances but the legislative as-
surances that the FDA is not in any
way going to have any role whatever in
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dealing with any of the producers
themselves, the farmers.

Mr. DEWINE. I thank my colleague
for the question. I am looking at the
same language. He read it correctly. It
is directly in the amendment. It was
originally in the bill that my colleague
from Massachusetts and I wrote and in-
troduced.

I have penciled in here “FDA can’t go
on the farm,” which is a shorthand
version of what he said. But actually it
goes further than that. It is not just on
the farm but it is basically any Kkind of
FDA interference in this area.

In earlier versions, years ago, the bill
may have given my colleague from
Kentucky something to worry about
but this version clearly makes it abun-
dantly clear the FDA cannot do this. I
am glad my colleague has pointed this
out.

I have other editorials I can read but
I see my colleague from Illinois is in
the Chamber. If he is ready to speak, I
am more than happy to yield him time.

Mr. DURBIN. I thank the Senator
from Ohio. I don’t know how much
time is remaining. I don’t want to take
too much.

Mr. DEWINE. I inquire of the Chair
how much time remains.

The PRESIDING OFFICER. Thirteen
minutes remain.

Mr. DEWINE. Mr. President, I say to
my colleagues, the Chair, and to my
colleagues in the Chamber, I have only
had one Senator come to me requesting
time in opposition. I probably would
propound a unanimous consent request
to take some time from the opposition
with the understanding that—I have
not done that yet—anyone who wants
to speak in opposition, obviously, we
would make that time available.

I yield 10 minutes to my colleague
from Illinois.

Mr. DURBIN. Mr. President, I thank
the Senator from Ohio and the Senator
from Massachusetts for their leader-
ship.

This is an issue which hits close to
home for many Americans. It is an
issue we have faced in our families
where people we dearly love have been
victims of tobacco-related disease. It is
an issue which we face every day in
America when children make the deci-
sion to start using tobacco products—
either spit tobacco or cigarettes—and
become addicted, and one out of every
three of those children who choose the
addiction will die from it. That is a re-
ality.

Tobacco is still the No. 1 preventable
cause of death in America today. It is
preventable if we do our job, regulating
the product.

The bill before the Senate says we
will give to the Food and Drug Admin-
istration the authority to regulate to-
bacco. The Food and Drug Administra-
tion operates under a law which spe-
cifically excludes tobacco. It said to-
bacco is neither a food nor a drug. It
falls between the cracks.

So the Food and Drug Administra-
tion has the responsibility, when it

CONGRESSIONAL RECORD — SENATE

comes to macaroni and cheese, to make
sure it is wholesome, to make certain
it is safe, but it does not have that
same opportunity or authority when it
comes to Marlboro cigarettes or any
other package of cigarettes. When you
look at the back of the macaroni and
cheese, it states the contents and in-
gredients. You can look all over the
Marlboro cigarette package and you
will never figure out what is in it. It is
more than just natural tobacco. There
are a lot of chemicals in here, and
these chemicals are harmful.

What Senator DEWINE and Senator
KENNEDY do today is to call us together
and say, finally, after so many years—
40 years of being convinced that to-
bacco causes cancer, heart disease,
stroke, lung problems—after all these
years we are going to give to the Food
and Drug Administration the authority
to regulate this product.

This is not a radical idea. This is
common sense. Mr. President, 15 years
ago, as a Member of the House of Rep-
resentatives, I offered an amendment
to ban smoking on airplanes. It was an
amendment that was opposed by the
tobacco lobby, opposed by the leader-
ship, Democrat and Republican, in the
House of Representatives, and no one
thought I had a chance. But I won, and
I passed it. It became the law of the
land. Now, if you went into an airplane
and said: ‘‘Incidentally, we decided to
change the rules. Anybody who wants
to smoke, go ahead,” people would just
stand up and say: ‘‘Are you crazy? Sec-
ondhand smoke can kill you. We’re not
going back to those old days.”

What Senator DEWINE and Senator
KENNEDY are doing is telling us: Look
forward to a future where we start
making commonsense health decisions
that are going to save the lives of mil-
lions of Americans.

Now, what is going on politically
here? Sadly, there is an effort coming
out of the House of Representatives to
put together an $8 or $9 billion buyout
of those who have tobacco allotments
in America. It is an old piece of agri-
cultural law that some people were
able to claim the right to grow tobacco
and be given a Government allotment.
It is the closest thing to being given
some title or royalty that you can
imagine because those folks are then
entitled to grow tobacco and have spe-
cial treatment under the law.

What they have said is, if we want to
end this program, you have to pay us
to end it. We have made money over
the years with it, but you have to pay
us to end it, $8 or $9 billion.

Well, I swallow hard when I think
about that notion of giving $8 or $9 bil-
lion from hard-working taxpayers
across America to these tobacco grow-
ers. But I finally was brought to the
conclusion that if that is the only way
we can get FDA regulation of tobacco
products in America, all right, I will
buy that compromise. It is a painful
compromise to think of that much
money, but that is the reality.

What we have today with this pro-
posal from Senator KENNEDY and Sen-
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ator DEWINE is to move us in the direc-
tion of what we need: to put into FDA
law the power to regulate tobacco; for
the first time in our history, to give
the Food and Drug Administration the
authority to restrict tobacco adver-
tising.

Cross the border into Canada and
look at a package of cigarettes. There
is a clear warning—not the worthless
warnings we have been stuck with for
four decades—clear warnings that
might give somebody some pause be-
fore buying this dangerous product.
Our FDA ought to have that same au-
thority.

We also need more authority to ag-
gressively stop the sale of these deadly
tobacco products to our kids. The Food
and Drug Administration can do that,
but they need the authority to do that.

We also need to make sure the Food
and Drug Administration has stronger
warning labels that prevent the to-
bacco industry from making terrible
misrepresentations about their prod-
uct.

Do you remember ‘light” ciga-
rettes—lower in tar, lower in nicotine,
and so forth? It turns out it was a com-
plete fraud on the public. A class ac-
tion lawsuit brought against the to-
bacco companies disclosed that they
knew they were lying to the American
consumers but did it anyway. They
made so much money at it they were
going to do it anyway.

Well, they were nailed with a lawsuit
that a lot of people are talking about.
But it is because of their deliberate
misrepresentations about the facts of
their product that they were nailed by
this lawsuit.

The passage of this law gives the
Food and Drug Administration the
right to police tobacco advertising, to
make certain they do not lie and mis-
lead American consumers.

It also sets standards for reduced-
risk products. There is a lot of research
going on here. I do not know if it will
lead to anything positive, but it leads
us in the right direction, as far as I am
concerned.

I know there are others on the floor
who want to speak. I am happy to co-
sponsor this measure. I believe this is a
historic moment that the Senate has a
chance to acknowledge what the to-
bacco companies themselves have ac-
knowledged. When they entered into an
agreement with the States’ attorneys
general across America, they acknowl-
edged that the Food and Drug Adminis-
tration needed to have the authority to
regulate their product. A major com-
pany, Philip Morris, has come forward
and said they accept that. They are
prepared to accept this proposal from
Senator DEWINE and Senator KENNEDY.
Now we have a chance to put it in law.

What we are going to do with this
legislation is save lives in America. We
are going to reduce the incidence of
pulmonary disease, the incidence of
disease and stroke and heart attack
and death associated with tobacco.

If we did nothing else in this ses-
sion—and we may do nothing else—this
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is the single most important thing we
can do to make America a healthier
place and to give our kids a fighting
chance. I stand in strong support of
this proposal by Senator KENNEDY and
Senator DEWINE.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, I ask
unanimous consent that Senator
SNOWE be added as a cosponsor of S.
2461, the Family Smoking Prevention
and Tobacco Control Act.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DEWINE. Mr. President, I see my
colleagues on the floor. Before I yield
time, I want to read one more edi-
torial. As I said, to me, it is interesting
how the editorial boards across this
country have spoken out about this
bill, and I think have done so very elo-
quently.

On June 19, 2004, the Cleveland Plain
Dealer wrote as follows in their edi-
torial:

Most people know that smoking cigarettes
is risky. But no one can say for sure what’s
in them, or if ‘“low tar’’ cigarettes and other
“‘safer’” smokes live up to their claims.

The bill would give the FDA the power to
approve cigarettes, to force them to live up
to their billing and to allow the states to
regulate advertising. Altria, alone among
cigarette makers, has blessed the DeWine-
Kennedy bill—possibly as a shield from law-
suits, although aggressive trial lawyers will
try to turn that shield into a smoke screen.

However, the bill does not exceed its grasp.
For example, it forces companies to elimi-
nate tutti-frutti scents that appeal to young-
sters, but it prevents the FDA from banning
nicotine, that poisonous active ingredient in
cigarettes.

The growth of so-called ‘‘low-tar’” or
“mild”’ cigarettes, the lure of fruit scents
and the biochemical stew of ingredients
stuffed into smokes demand some govern-
ment supervision.

Cigarettes can’t be banished. That would
make outlaws of thousands whose only crime
is destroying their own health. But the FDA
should know exactly what Americans are
smoking when they light up. The DeWine-
Kennedy bill will help clear the air.

Mr. President, I yield to my col-
league, Senator REED from Rhode Is-
land.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. Mr. President, I commend
and thank my colleague Senator
DEWINE and my colleague Senator
KENNEDY for this legislation. They
have been in the vanguard for many
years of protecting the health of all
Americans, but particularly protecting
the health of children. I have also been
active, along with Senator DURBIN and
others, in this effort.

Actually, in August of 1996, the FDA
promulgated rules to regulate the to-
bacco industry. But these rules were
litigated to the Supreme Court. In a
very closely divided decision—5 to 4—
the Court essentially said: Congress,
you must make it clear that the FDA
has the authority to regulate the to-
bacco industry. That is what the
DeWine-Kennedy amendment is
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doing—making it very clear, very ex-
plicit that the Food and Drug Adminis-
tration may regulate the tobacco in-
dustry.

Now, there was a question about the
law, but there was no question in the
minds of the Justices about the effect
of tobacco as a public health issue. Jus-
tice Sandra Day O’Connor stated, in
her majority opinion, that tobacco was
“‘perhaps the single most significant
threat to public health in the United
States.” Justice Breyer, who was in the
minority, recognized that the FDA
should already have this power because
essentially their mandate is ‘‘the over-
all protection of the public health.”
And this is the gravest crisis in public
health we face in terms of a product
that is unregulated, certainly in our
economy.

The DeWine amendment brings this
issue to, I hope, resolution today. I
hope we will give authority to the FDA
to involve itself in the greatest public
health issue that faces the United
States; that is, the consumption of to-
bacco products.

This DeWine-Kennedy amendment
also is very timely because less than a
month ago a 50-year study was pub-
lished in the British Medical Journal
chronicling the outcomes of almost
35,000 British doctors who smoked.

This detailed, longitudinal study is
the first one to clearly link cigarette
smoke to lung cancer and show that on
average, a life of smoking will be a dec-
ade shorter than a life without smok-
ing. Of the 35,000 subjects, epidemiolo-
gist Richard Doll reports that almost
half of all persistent cigarette smokers
died because of smoking, and a quarter
died before age 70. Perhaps more strik-
ing was a finding that quitting smok-
ing can mitigate or even reverse these
effects. For instance, stop smoking by
the time you are 30 and you will have
the same average life expectancy as a
nonsmoker. Stop at 50 and you will
lose only 4 years of life instead of 10.

Clearly, there is still time to help,
and particularly to help the children of
America. But that can only be done if
the FDA has the power to regulate the
sale and distribution of cigarettes.

That is something at the heart of the
Kennedy-DeWine amendment. It will
ensure that children will not have easy
access to tobacco products by restrict-
ing tobacco advertising and limiting
the sale of cigarettes to face-to-face
transactions where the purchaser’s age
can be verified. It will provide for
stronger warning labels and allow the
FDA to change their text over time to
keep their impact strong. And it would
help the 46 million Americans addicted
to cigarettes by authorizing the FDA
to reduce or remove hazardous ingredi-
ents from cigarettes, as science allows.
These are important provisions that
will have a real impact on the health of
all Americans, and it is no surprise
that this legislation has enlisted the
strongest possible support of, among
others, the American Cancer Society,
the American Heart Association, the

July 15, 2004

Campaign for Tobacco-Free Kids, and
the American Lung Association.

We understand the dangers of ciga-
rette smoking. This legislation will
empower the Food and Drug Adminis-
tration to confront those dangers head
on, to confront the most significant
public health problem that faces Amer-
ica. It will allow them particularly to
protect children. It is typical of the
concern and the conscientious efforts
of the two principal sponsors, Senators
DEWINE and KENNEDY. I thank them for
their effort, and I join them in this en-
deavor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, I thank
my colleague for his eloquent state-
ment.

There are still some who question
whether the tobacco industry is tar-
geting young people. If anybody doubts
that, I refer them to what the tobacco
industry is continuing to do as far as
advertising. Sports Illustrated is read
by adults, but it is certainly read by
kids, anybody who has a teenager who
is interested in sports. And you don’t
have to be a teenager. Kids start read-
ing Sports Illustrated when they are 9,
10 years old. I did. When you look at
some of the advertising in Sports Illus-
trated, it is absolutely, unbelievably
focused on kids.

Here is an example. This is Sports I1-
lustrated, 2002 NFL preview. Look at
the back. An awful lot of kids are going
to see that. Here is advertising for
smokeless tobacco. Just take a look at
that. “Where’s the chicks? Intense pre-
mium tobacco taste, Rooster, icy
minute, the bold one.” If that isn’t tar-
geted to kids, teenagers, I don’t know
what is.

The next one, if that is not targeted
to young Kkids, I don’t know what is. I
suppose it is targeted to someone 22, 23,
but it is also targeted to someone 16.
We know where they are going and
what they are doing.

Let me get back to some of the edi-
torials. The Hartford Courant said it
very well on June 14:

Four decades ago the Government linked
smoking to lung cancer and urged Americans
to kick the habit.

Now the Surgeon General Richard
Carmona says the impact on health is ‘‘even
worse than we knew”’ and has added nine dis-
eases to a growing list conclusively linked to
cigarettes. The latest includes leukemia,
cataracts, pneumonia and cancers of the cer-
vix, kidney, pancreas, and stomach.

Although many people have quit, smoking
remains the leading contributor of death in
America, Kkilling 440,000 people each year.
Smokers typically die 13 to 14 years younger
than do nonsmokers. With 2 percent of
adults smoking, the rate is declining so slow-
ly that the Government concedes it will not
meet its goal of 12 percent by 2010. The Sur-
geon General’s sobering report ought to stir
Members of Congress to take up legislation
to give the Food and Drug Administration
authority to regulate tobacco. A proposed
bill would let the FDA prohibit the mar-
keting of tobacco to minors, require stronger
warning labels, a listing of ingredients on
packages, and limit the use of harmful
chemicals in the product.
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That was from the Hartford Courant.
An editorial from the Columbus Dis-
patch, May 30:

Congress needs to grant FDA the power to
regulate big tobacco. Because of its long his-
tory of reckless disregard for the truth, the
tobacco industry is in dire need of strong
Federal regulation. The latest demonstra-
tion of industry irresponsibility is the intro-
duction of cigarettes in flavors such as man-
darin mint and mocha taboo. Such cigarettes
would seem to be a violation of the multibil-
lion-dollar 1998 tobacco settlement which
was supposed to prohibit tobacco companies
from marketing to minors. This isn’t the
first time the tobacco companies have blown
smoke in the face of the tobacco settlement.
A study in the New England Journal of Medi-
cine reported in August 2001 that tobacco
companies spent more on advertising in
youth-oriented magazines in the 2 years
after the agreement was signed than they did
in the year it was signed. Let’s not forget the
years of lies spewed by the tobacco compa-
nies as they claimed cigarettes posed little
or no danger to smokers, all the while know-
ing the deadly truth. Congress needs to pass
it. Then the FDA needs to take aggressive
action. The tobacco companies have oper-
ated for far too long with inadequate over-
sight, leaving death in their wake. It is time
for Congress to stand up for the people and
grant the FDA the power to crack down on
this irresponsible industry.

So said the Columbus Dispatch on
May 30 of this year.

The Hartford Courant again, another
editorial, January 26, 2004:

The U.S. Food and Drug Administration
regulates food, drugs and medical devices,
but it has no authority over tobacco prod-
ucts which annually are linked to millions of
deaths.

When he was FDA commissioner in 1994,
David Kessler proposed regulation of ciga-
rettes, but the Supreme Court nixed the
idea, saying only Congress could give the
agency such power.

Giving the FDA oversight of a product that
is detrimental to public health seems like a
matter of common sense. Congress, however,
hasn’t seen it that way.

The FDA has long performed a critical
service by testing and regulating consumer
products to ensure safety. That authority
should extend to tobacco.

Another editorial, this one from the
Akron Beacon Journal, dated June 28
of this year:

The Federal Food and Drug Administra-
tion can make manufacturers disclose what
goes into your bottled water, foods and medi-
cations. [But] it can’t make tobacco compa-
nies reveal what goes into their cigarettes
and other tobacco products. The agency can
demand that drug companies support with
research the health claims they make for
their products. [But] not so with tobacco
companies.

Tobacco products were identified as lead-
ing causes of cancers, heart disease, and
other serious ailments decades ago. They ac-
count for billions of dollars in health care
costs and are a factor in the deaths of sev-
eral hundred thousand people every year. It
is long past time to put the products under
regulations at least as strict as those for ice
cream.

The Akron Beacon Journal
tinues:

It has been four years since the U.S. Su-
preme Court told the Food and Drug Admin-
istration and its commissioner at the time,
David Kessler, that Congress had not given

con-
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the authority to regulate tobacco products.
Congress has an opportunity to fill the void
through bipartisan bills recently introduced
in the Senate by Ohio’s Mike DeWine, a Re-
publican, and Democrat Edward Kennedy,
and in the House by Tom Davis, a Virginia
Republican, and Henry Waxman, a Democrat
from California.

This legislation would grant the FDA the
necessary authority, none too soon, to pro-
tect the public health and guard children, in
particular, against addictive and risky to-
bacco use.

Among other provisions, the legislation
would give the FDA approval authority over
all new tobacco products entering the mar-
ket, bar the use in tobacco products of fla-
vors that are enticing to children, and re-
strict advertising and promotions that tar-
get children. It also would require companies
to provide research information for claims
on reduced-risk products and to submit a list
of product contents and components, includ-
ing the paper and filters.

This is an editorial from the Akron
Beacon Journal, June 28, 2004.

Mr. President, we are getting close to
the end of this debate. I say to any of
my colleagues who have any desire to
come to the floor of the Senate and
argue in favor of this amendment or
come to the floor and argue in opposi-
tion to the amendment, we are getting
close to closing out this debate. I in-
vite them to come to the Senate floor.
We are getting very close to coming to
the end of the debate. Now would be
the appropriate time to come to the
floor.

At this point, I yield to my col-
league, Senator LAUTENBERG.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized.

Mr. LAUTENBERG. Mr. President, I
thank my colleague from Ohio for the
good work he so often does on behalf of
the safety and well-being of young peo-
ple. Therefore, it is no surprise to see
Senator DEWINE sponsoring or creating
this kind of amendment—something
that can markedly affect the well-
being of children in our society in gen-
eral.

I want to lend my support to the
DeWine-Kennedy amendment, to see if
we cannot finally get past these years
of delay and obstruction, to permit the
FDA to have jurisdiction over tobacco
products. It is long overdue, and I am
hopeful that the Senate will take this
historic step today.

There are very few people my age
who weren’t induced to smoke by all
kinds of influences. When I was a sol-
dier many years ago in Europe during
the war, the thing we used to look for
in our emergency pack was the little
packet of four free cigarettes. We never
realized it, but the military was mar-
keting for the cigarette companies, be-
cause once someone had a few ciga-
rettes, that was it for almost a life-
time. Nothing, other than perhaps
some illegal drugs, illicit drugs, such
as cocaine, is more addictive than to-
bacco. Perhaps even they don’t com-
pare.

I used to smoke. I smoked a lot. For-
tunately, my youngest daughter, who
was about 7 years old at the time, had
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more sense than I did. She said to me:
Daddy, today we learned in school that
if you smoke, you get a black box in
your throat.” She said, ‘I love you; I
don’t want you to have a black box in
your throat.” That was after dozens of
times that I tried to stop smoking. I
smoked for 25 years. There were dozens
of times I swore I would stop smoking
and never could quite muster the en-
ergy or conviction to do it. But when
she gave me that message, within 3
days I was no longer smoking. All I had
to do was remember how her eyes
looked at me so pleadingly and said,
“Daddy, stop smoking.”” That was it for
me.

When I came to the Senate, I was de-
termined to do something where 1
might be able to protect Americans, es-
pecially our young people, from the
dangers of tobacco. I am pleased to
have worked on tobacco control, start-
ing long before it became a main-
stream issue.

In 1987, along with now-Senator DUR-
BIN, formerly Congressman DURBIN, we
authored the law banning smoking on
airplanes. It was a tough fight and it
was said, ‘“You will never get it done.”
But we persisted and convinced a lot of
people that changing the rules about
smoking in airplanes was worthwhile.
It had a long, arduous trip. First, we
were able to negotiate for 3 hours, or 2
hours, and settle for 2 hours, with a
promise that we would examine the re-
sult and maybe change our minds in 18
months and relent.

I had a friend in the tobacco busi-
ness, and one day he said to me,
“Frank, come on, this hasn’t been
proven dangerous yet.”” This goes back
to the 1980s. I said, “‘I’1l tell you what.
If you can convince your father and the
other members of your family to start
smoking and confirm that they smoke
two packs a day, and do it for a year,
I will call off my opposition.” Obvi-
ously, that never happened. They knew
how dangerous tobacco was, as did the
manufacturers of tobacco products
going back to the 1930s.

The addiction and the harm that
comes from nicotine was widely known
by the people in the industry, again, in
the 1930s. We saw that once non-
smokers could experience a smoke-free
environment in the cabin of an air-
plane, they began to demand it in more
places than that. It changed things
radically for people who were unable to
fly because they had respiratory condi-
tions. And they learned something. If
cabin attendants who didn’t smoke
were on a flight, they learned that the
nicotine residue could last for many
days after in their body fluids. So it
was pervasive. The attitude on tobacco
began to change radically.

I had an opportunity to write further
law, and I put into the statutes a law
that required that any building that
children inhabited, whether it was a li-
brary, hospital, youth hostel, daycare
center, could not have any smoking
present unless it was in a confined
room, a single room that was venti-
lated to the outside, as long as Federal
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money was being given there. That suc-
ceeded in turning into law and pro-
tecting our children even further.

I have long supported FDA jurisdic-
tion over tobacco—a milestone I hope
we will reach today.

Mr. President, make no mistake, to-
bacco addiction is still a huge problem
in America. Tobacco continues to be
the No. 1 cause of preventable death
and disease in our Nation.

Each year, tobacco claims over
430,000 lives in the United States and
serious health impairment occurs as a
result of tobacco—emphysema, heart
trouble, all kinds of terrible conditions
associated with tobacco.

According to the Centers for Disease
Control, if current tobacco use con-
tinues in the United States, an esti-
mated 6.4 million children will die pre-
maturely from a smoking-related dis-
ease. This is alarming because every
day nearly 5,000 young people buy ciga-
rettes for the first time.

Once again, that addiction is enor-
mous. In addition to the human costs,
huge economic costs occur in our Na-
tion. It is estimated that direct med-
ical expenditures attributed to smok-
ing total now more than $75 billion
each and every year.

Despite all of this, the Food and Drug
Administration has not been able to
take action to reduce tobacco’s harm
on society. By way of example, right
now the FDA, as we have seen on a
poster displayed here, can regulate a
box of macaroni and cheese but not a
pack of cigarettes. If you want to know
the ingredients in macaroni and
cheese, it is on the label. But for ciga-
rettes, there is scant information on
ingredients, toxins, chemicals, et
cetera. It makes no sense.

Today, we have worthless health
warnings, no control over what tobacco
companies claim about the relative
health effects of their products, no au-
thority to curtail tobacco marketing
to kids, and no ability to order the in-
dustry to remove especially hazardous
ingredients.

The amendment before us today has
the support of the entire public health
community, including the American
Cancer Society, the American Heart
Association, the American Lung Asso-
ciation, and the Campaign—an effec-
tive campaign, by the way—for To-
bacco-Free Kids.

Today, we have a historic oppor-
tunity to give the FDA the legal au-
thority it needs to prohibit tobacco ad-
vertising that targets children, the au-
thority to prevent sale of tobacco prod-
ucts to minors, and the authority to
make tobacco products less toxic than
they need to be, although I am very
suspicious about that because there is
much misleading advertising talking
about tobacco light cigarettes, et
cetera. There is no assurance they are
less lethal than ordinary cigarettes. We
want to give them the authority to
prevent the tobacco industry from mis-
leading the public about the dangers of
smoking.
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I join with other colleagues and hope
that we can muster enough support for
this bill to give the U.S. Food and Drug
Administration the authority it needs
to regulate tobacco, as it does other
drugs. We owe it to families across this
country. We owe it to young people
who think it is going to be a kick, but
it is a kick they will remember for the
rest of their lives once they start.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, I thank
all the cosponsors of this amendment
for their good work. Senator HOLLINGS
has done an excellent job. I congratu-
late him, as well as the other cospon-
sors. I thank my colleague, Senator
LAUTENBERG, for his very eloquent re-
marks. He and I have worked on issues
that affect public safety. He has been a
leader in highway safety. He and I have
been on this floor together and have
worked on legislation that we hope has
saved the lives of children. He has been
a good partner. I appreciate his com-
ments again today. It is good to be
working with him again.

Mr. LAUTENBERG. If I may inter-
vene, Mr. President, for one moment,
with Senator DEWINE’S approval, we
worked on issues that focus on pro-
tecting children’s health in particular.
We want the drunks off the highways.
We want to get tobacco out of the
grasp of children. We want them not to
be seduced into smoking to look like
they are bigshots, like they have grown
up to a point. I remember the days—
and I am sure the Senator from Ohio
does—when athletes were endorsing to-
bacco products and doctors were en-
dorsing tobacco products. Thank good-
ness we do not have that anymore.

I commend the Senator from Ohio. I
have always enjoyed working with him
on issues. I pay my respects to his ex-
cellent work on this amendment. I
hope it is adopted.

Mr. DEWINE. Mr. President, I appre-
ciate my colleague’s good comments
but, more importantly, I appreciate his
good work.

I know from talking to a few of my
colleagues that there is some reluc-
tance to grant the FDA this authority.
I want to make a few comments di-
rectly to those colleagues.

I do not think there should be this
reluctance. We do not worry about hav-
ing a product, such as macaroni and
cheese, that has labeling information
on it. We have come to accept that. We
have come to think it is a pretty good
idea to know what is in a product. If
tomorrow we went to the grocery store
and all this information on the side
panel, nutrition facts, was all blank,
some of us would think that was rather
strange. We have come to accept that.
We think it is OK. In fact, we expect it.
It is the right thing to do. We want to
know what is in the product.

Every product we buy, from bottled
water to macaroni and cheese, we know
what is in it, every product except to-
bacco. Every product we consume we
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know what is in it; there is a label; it
is regulated, except tobacco.

How did we get here? We got here be-
cause there is an anomaly in the law.
Without going through all the lawyer
talk and all the constitutional and
statutory history, basically the Su-
preme Court looked at Congress and
said: If you guys want to change that
and give FDA the authority to regulate
tobacco, too, you have to do it. You are
the ones who have to do it. That is why
we are here today. We are the ones who
have to do it. It makes sense for us to
pass legislation that says to the FDA:
You go ahead and do it. That is what
this is all about.

This is not exactly a radical idea or
a revolutionary idea. The only reason
it sounds strange is we have just never
done it before. But it is time to do it.

It is also time, when the tobacco
companies make outlandish claims
about low tar and ultra light, for them
to be held to the same standards as the
macaroni and cheese is or the milk.
There are certain standards, and when
you say the food product is thus and so,
it has to be thus and so. There are cer-
tain standards. It ought to be the same
way with tobacco.

Again, all we are saying is they
ought to be held to the same standards
as anything else we put into our bod-
ies.

We all know that even tobacco, a
legal product, if used as it is intended
to be used, is still dangerous.

So it still makes common sense to
have some regulation and have the
FDA do it. So this is not a radical,
crazy idea. This just makes good, com-
mon sense. The reason it is in front of
us is because the courts have said, if
the FDA is going to have this author-
ity, it has to be given to them and it
has to be given to them by statute, and
we are simply giving it to them by
statute. So in a sense, it is a simple bill
that a quirk in history, a quirk in the
law previously, has brought us to this
point. So we are the ones who are doing
it.

That is one major part of the bill.
The other major part of the bill is to
say we are going to control how they
market this dangerous product, and
there is no doubt it is a dangerous
product. That debate ended years ago.
Legal, yes, but dangerous, yes. We have
a right, as a society, to control how
this dangerous product is marketed to
children, and we are going to control
that within the bounds of the first
amendment.

The court is going to confine us to
the first amendment. We are not going
to violate the first amendment because
the courts are not going to allow us to
do that. But we are going to confine it
and say there are limits. Kids cannot
be targeted because it is a dangerous
product. There is no dispute it is a dan-
gerous product. We know it is a dan-
gerous product. We cannot make it ille-
gal for all the reasons we know we can-
not make it illegal because that just is
not going to work. Prohibition will not
work. But it is dangerous.
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We do not want kids to get addicted.
We know that most people who smoke
today started smoking when they were
minors. We know if one makes it to 19
or 20 and they have not started smok-
ing they are probably never going to
smoke in their life. So there is an in-
herent societal interest in not having
our kids smoke before they are 19 or 20.
If they can make it that far, they are
probably going to be OK.

So we have an interest in not allow-
ing these companies to target young
kids, and we are going to do everything
we can within the confines of the Con-
stitution, and that is what this bill is
trying to do and will do.

This bill will save lives. It will save
lives because we are going to allow the
FDA to do what it can in regard to reg-
ulation, and because we are going to
allow more regulation in regard to ad-
vertising a lot of lives will be saved by
this bill. It is the right thing to do. The
time for the bill is now.

I see my colleague from Georgia is on
the floor, and I yield to him.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

Mr. CHAMBLISS. I thank the Sen-
ator from Ohio for yielding me some
time to talk a about this bill today. I
want to talk about three things. First,
with respect to the issue of smoking,
all of us know and now understand that
smoking is hazardous to one’s health.
There is simply no question about that.
That is not even in the debate. Fortu-
nately, I am one who has never smoked
in my life, but I come from a part of
the country, as does the Presiding Offi-
cer, where tobacco has been a main-
stay. So I want to talk about the effect
of what we are doing today is going to
have on tobacco-growing regions of our
country.

Tobacco has been a mainstay of the
agricultural community since the Indi-
ans first inhabited this country. To-
bacco has been a product that has been
traded and bartered for literally hun-
dreds of years, both in America as well
as outside of America. In my part of
the country, which is a heavy growing
tobacco area, it has been the mainstay
and the staple product of small family
farms for literally hundreds of years.
That is going to be coming to an end,
in my opinion, with the passage of this
legislation.

The tobacco industry has taken any
number of hits over the last two dec-
ades, and some of it for the right rea-
sons. We need to educate people about
the hazards of smoking tobacco. We
need to educate people that if they do
smoke, it is likely going to kill them.

The fact is, there are a number of in-
dividuals in this country who having
been educated have still made a con-
scious decision to use tobacco prod-
ucts. The last thing I think we need for
the Federal Government to do is to in-
trude further into the lives of Ameri-
cans and say they cannot do this.

Now, that is one thing we are doing
with this legislation. I think it goes
that far. Maybe not saying one abso-
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lutely cannot do it but it is pretty well
going to limit the number of customers
to future tobacco growers and future
tobacco manufacturers in this country,
which means that jobs in the tobacco
industry are going to be moving out of
this country and we are going to see a
complete overhaul and change in that
manufacturing sector, as well as in the
growing sector.

I can remember very well in my
hometown where we had three tobacco
markets, and we used to sell all to-
bacco at the auction market. We would
have buyers come in every summer and
all of the farmers and their families
would go to the tobacco market on
opening day. We would literally have
an auction bale by bale or pile by pile
of tobacco that would be bought by one
of the tobacco companies and used in
the manufacturing of various tobacco
products.

As soon as that auction was com-
pleted on the sale of the farmer’s to-
bacco, he would take his family down-
town in my hometown, and this hap-
pened literally across dozens of other
communities in the South, and he
would buy the family clothes for school
that year. The opening day of the to-
bacco markets was a big deal because
that is the product that provided the
income for the family farmer for lit-
erally hundreds of years in the South.

Today, it still does. Even though over
the years with the attacks that have
been made on the tobacco industry and
we have seen the tobacco quota cut in
half, our farmers are generating half
the income today with about double
the expenses that they were 20 years
ago. This is simply because the demand
for tobacco has decreased due to Fed-
eral regulations and because we are
seeing imported tobacco replace do-
mestic tobacco. This is a result of the
price that the farmer needs to receive
due to the cost of production that he
faces each and every year.

What we are doing today to that
farmer is we are going to increase the
price even more. We are going to make
him less competitive and we are, as a
practical matter, going to drive the
American farmer out of the tobacco-
growing business, which is going to be
a change in a way of life for many
small towns across the South. Is it the
right thing to do?

Well, I am not sure everything in this
bill, outside of the FDA, is perfect, but
I do agree with the way we are doing it
and the reasons why we are doing it.
Now I am going to talk about the FDA
for a minute.

What we are saying to the tobacco
farmer is, look, we gave you a quota
that you earned over the years through
your growth of tobacco. We know you
bought this quota in some instances
and in some instances it was passed
down from father to son to grandson.
In some instances you bought it when
you bought the farm. But in any event,
a price was paid for the ownership of
the tobacco quota. Today, we have cut
your asset that you bought and paid for
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by 50 percent just in the last 5 years.
We have taken the ability away from
you to generate an income sufficient to
meet the needs of the quality of life
that your family is used to living.

So what we are doing is compen-
sating those farmers. We are going to
give some money to them for this
quota that we have taken away. We are
now going to take it all away and, even
though we did not compensate them for
that 50 percent they have lost in the
past 5 years, we are going to com-
pensate them for the remaining quota
that they have. I think that is a fair
and reasonable thing for us to do.

I have been adamant from the very
first day that we engaged in this issue
regarding the buyout, and I have been
working on this for 4 years now, but we
have been very adamant that the tax-
payer ought not to fund this buyout.

I don’t think that is right. I don’t
think we should use money from other
valuable programs to pay for this
buyout. I think it can be funded in the
right way, by those folks who use to-
bacco products.

Is that going to be injurious to the
tobacco industry? You bet it is. But
that is the only way it should be fund-
ed in a reasonable and rational society
in which we live today when you are
dealing with such a controversial prod-
uct.

What this bill does is it provides
compensation to the tobacco grower,
compensation to the quota holder, and
the funding of that compensation to be
paid for by those individuals who use
tobacco products. That is fair and rea-
sonable, and I support that aspect of
this particular amendment whole-
heartedly.

Last, I want to talk about FDA. I
have been very strongly opposed to the
inclusion of FDA regulation in any to-
bacco buyout bill or as a stand-alone
without a buyout. However, I intend to
support this today because it is the
only means by which we are going to
get this buyout bill done. I support it
because I hope that in conference we
are going to be able to change some of
the provisions that are included in the
FDA portion of this amendment. I
want to mention some of those specifi-
cally.

First of all, what we are granting to
the FDA in this amendment is this: It
will grant FDA indirect authority to
mandate changes in farming practices.
This bill places no limits whatsoever
on FDA authority to reduce or ban
compounds found naturally in tobacco
leaf. Many new mandates FDA is likely
to adopt will be achievable only
through dramatic changes in tobacco
farming operations—for example,
changes in things like types of soils
where tobacco may be grown, changes
in cultivation practices or even curing
techniques. If we think that by passing
this bill we are not going to put FDA
on the farm, we are wrong. That is sim-
ply going to happen.

Next, the bill would give FDA ex-
tremely broad authority to regulate
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advertising, sale, and promotion of to-
bacco products, thus giving the bigger
tobacco companies a tremendous ad-
vantage over smaller tobacco compa-
nies. The effect of that is going to be
this: Anyone who does smoke—and I
encourage everybody to quit smoking—
but if you are going to smoke and you
are going to buy tobacco products,
when you go into the 7-Eleven to buy a
pack of cigarettes, they are not going
to be visible. The only thing you are
going to be able to do is either tell the
proprietor of that store, Let me see all
of your tobacco products, or you are
going to walk in and announce what
brand of cigarettes you want to buy.

We all know that name-brand identi-
fication is key to marketing of any
product, particularly when it comes to
something like tobacco. The bigger
companies who have been around for
years and years and have made brand
names very popular and very identifi-
able are going to be the successful en-
trepreneurs and the successful compa-
nies at the end of the day. The smaller
companies that have come into busi-
ness in the last several years do not
have a chance. We are telling those
companies: We are sorry but nobody
knows the name of your product, so, in
effect, nobody is going to walk up to
the counter and say: I want a pack of
that cigarette brand that was started
just a couple of years ago. That is not
going to happen. We are going to put
the smaller companies totally out of
business, in my opinion, and we are
going to make the bigger companies
bigger. They are going to still keep
marketing tobacco, they are still going
to keep selling tobacco, and it will con-
tinue to have the same harmful effect
it has today.

Again, the FDA should focus on its
primary business. It is widely acknowl-
edged that the FDA approval process
for new drugs is not as fast as it could
or should be. If the FDA has additional
regulations to administer to make cig-
arette products safe, it will no doubt
remove the primary mandate of ensur-
ing a safe food supply and safe effective
drugs.

In effect, what we are going to do
with the passage of this bill is to put
the FDA on the fender of every tractor
that is driving across a tobacco field in
the South. It is going to be a new day
for a lot of us who come from very
rural areas where tobacco has been a
mainstay of the economy of our par-
ticular counties and communities. It is
not going to be a very pleasant day.
But on that day, if it is going to hap-
pen, we need to make sure those indi-
viduals who have made it their life’s
work to grow a legal product and send
it to a manufacturer to manufacture in
a legal way will get some compensa-
tion to offset the negative impact this
is going to have on their lives. We need
to make sure as we do this we do not
get unreasonable with respect to the
thousands and thousands of jobs that
are dependent upon this industry.

Tobacco products are going to be sold
anyway. My guess is it is going to be
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manufactured by offshore manufac-
turing facilities in Europe or some
other country and shipped into the
United States. These jobs are going to
be lost here and moved to those facili-
ties. If it is going to happen, we need to
make sure that the individuals at the
very lowest level, at the grower level,
are compensated for the loss they are
going to have.

I compliment my friend from Ohio,
who has been very open to discuss this
issue. I know he feels just as passion-
ately about his amendment and mak-
ing sure that we strengthen FDA regu-
lations. I respect that. We just happen
to disagree on this particular issue.

But I say, too, my friends over on the
House side—Congressman  RICHARD
BURR from North Carolina, Congress-
man JACK KINGSTON from my State of
Georgia, Congressman BILL JENKINS
from Tennessee—that have been real
stalwarts in making sure they included
the buyout provision in the FSC/ETI
bill, thank you for your hard work. We
are here today to make sure a buyout
is included the Senate bill.

I am very hopeful in the conference
committee, as it moves forward, they
will look at the result of this FDA reg-
ulation. What we as conservatives need
to think about is keeping the Govern-
ment out of our daily lives on a more
regular basis rather than putting the
Government on the shoulder of every
individual in the tobacco industry,
more than they are today. I believe
that is wrong. I do not think that is
the route we ought to take. But I am
going to support this amendment sim-
ply because it appears that is the only
way we can get a buyout that is going
to adequately compensate our tobacco
farmers.

I thank the Senator from Ohio for
yielding the time. I thank him for his
cooperation in moving this amendment
forward.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, I thank
my colleague from Georgia for his
statement. Obviously we have a dis-
agreement about the impact of FDA on
farmers. He knows I do not agree with
him in regard to that impact. The lan-
guage of this bill is pretty clear. I be-
lieve we have done a good job Kkeeping
the FDA away from the farmers, but
that is certainly something we can dis-
cuss in the future.

Let me yield to my colleague from
North Carolina who has just come to
the Senate floor, Senator DOLE.

The PRESIDING OFFICER (Mr.
CHAMBLISS). The Senator from North
Carolina.

Mrs. DOLE. Mr. President, signifi-
cant progress has been made toward
achievement of a tobacco quota buyout
which our farm families and rural com-
munities in North Carolina and other
tobacco-producing States so des-
perately need. A few weeks ago, thanks
to the commitment and hard work, in
particular, of RICHARD BURR and MIKE
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MCINTYRE from the North Carolina del-
egation as well as Chairman THOMAS
and House leadership, a tobacco buyout
passed the floor of the U.S. House of
Representatives. Today, we have the
historic opportunity to get a tobacco
buyout across the floor of the U.S. Sen-
ate. I thank Senator MCCONNELL for
his legislation and his leadership in
bringing us to this point.

Why should we go along with the to-
bacco buyout on the FSC/ETI bill? Why
is a buyout necessary? Because the sta-
tus quo is simply not an option. If
nothing happens this year, according
to noted agricultural economist Blake
Brown, tobacco families and farmers
face a 33-percent cut in quotas for the
2005 crop year.

Let’s take a look at how we got
where we are today. L.ook at this chart.
By 1996, tobacco farmers had experi-
enced 7 straight years of a stable and
significant supply of quota. In 1997,
quota increased 12 percent, leading
many farmers to expand their oper-
ations. Barns were bought to cure more
tobacco, equipment was bought to re-
place that which was worn out, and
land and quota was bought to make
their operations more efficient. Signifi-
cant amounts of money were borrowed
to make these investments.

Since 1997, quota has dropped almost
60 percent. Farmers still have out-
standing loans at the bank to pay for
quota they no longer have. To put this
in layman’s language, this type of cut
in quota is equivalent to cutting your
paycheck more than half while you are
still paying the bank for an asset you
no longer own.

The current devastation our farm
families and their rural communities
face is certainly not of their making.
The current tobacco program was
never designed to accommodate the
significant changes that have engulfed
this industry. It is an outdated New
Deal program that is discouraging pur-
chases of American tobacco by domes-
tic and foreign buyers because it has
made the United States uncompetitive
on the world market. Foreign buyers
who once looked to the U.S. market
are now purchasing tobacco from other
countries and bypassing the U.S. mar-
ket altogether for their supply.

The numbers do not lie: The U.S. now
accounts for only 7 percent of all flue-
cured tobacco production in the world.
Let me be clear: All we are doing under
current policy is allowing countries
such as Brazil and China to reap the
economic benefits of worldwide tobacco
production. We are not reducing over-
all tobacco production—we are simply
allowing it to be siphoned off by other
countries.

Let me bring a little more perspec-
tive to the buyout of quota. People in
North Carolina and other tobacco-
growing States invested in tobacco
quota since the 1930’s. The Government
created this asset—allowing it to be
bought and sold. As a result, the value
of quota makes up a substantial por-
tion of many farmers’ balance sheets.
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The value of quota is recognized by
county governments; it is taxed just
like land and other assets. In fact, to-
bacco quota is even subject to the in-
heritance tax.

It is estimated that more than 60 per-
cent of the tobacco farmers today will
exit the business entirely if a tobacco
buyout is achieved. Most are at retire-
ment age, just hanging on a little while
longer in hopes of being able to pay off
their debts. They have hung on and
continued to produce in hopes that
things would get better, knowing that
if they got out now they would have to
sell their farm and liquidate other as-
sets to settle up with their lenders.
Even with a buyout, many will still be
short.

Every week my office continues to
receive numerous calls from tobacco
farm families in desperation. There is a
deep feeling of helplessness. And all
they can do is get on their knees and
pray that those of us who have been
given the privilege of serving in Con-
gress will act—and act soon.

A tobacco quota buyout is sorely
needed. It will allow those who want to
pay off their debts, and who want to re-
tire, the opportunity to do so with dig-
nity. The opportunity to know that all
they have worked for has not been in
vain. It will allow the widow whose
sole source of retirement income is
from quota rent and social security the
opportunity to get a fair return in ex-
change for the taking of her quota.

If nothing happens this year, these
farmers will be forced to give up all
that they have. After 6 years of loaning
on collateral, there is nothing left for
the banks to do except foreclose, espe-
cially with another 33 percent cut in
quota for the 2005 crop year on the ho-
rizon. There will be no holding out for
just a while longer. This may sound
like rhetoric to some, but it is the pre-
cise truth for countless thousands of
farm families. I have been there to see
it and I could not be more dead serious
about this. Status quo is simply not an
option.

It is absolutely critical that this leg-
islation is achieved this year, and I am
grateful for the progress that has been
made to get this bill to conference. I
look forward to working with my col-
leagues to ensure that this much need-
ed legislation becomes reality.

It is either now—or never. These
rural citizens—the very ones who have
helped make this country great—are
barely hanging on for their very sur-
vival. And it is not just them. It is the
retailers, equipment dealers, chemical
and fertilizer dealers and a whole array
of small local businesses. These are the
very small businesses that create the
majority of new jobs in tobacco-pro-
ducing States—and jobs that are much
needed. With enactment of a tobacco
buyout, rural communities will be able
to grow back the jobs that have since
left our borders and restore hope to
countless families who have labored all
of their lives under the sun to feed and
clothe America and the world.
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My State has thrived on traditional
industries such as textiles, furniture
and tobacco. In recent years, thousands
upon thousands of jobs have been lost—
leaving rural economies devastated and
creating pockets of poverty in many of
North Carolina’s counties.

And now, as tobacco farmers and
rural communities reach for a life-line,
we have the opportunity to help them.
Rather than conceding tobacco produc-
tion to countries such as China, rather
than allowing foreclosures to thou-
sands of farmers, rather than allowing
the negative economic ripple effect to
be felt throughout rural southeastern
America, let us do the right thing for
our farmers and rural communities.

It is way past the time for us to take
action, and getting this bill to con-
ference is a very important and critical
step.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, I thank
my colleague from North Carolina for
her eloquent comments.

At this time, I yield time to my
friend and colleague from the State of
Virginia.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. ALLEN. Thank you, Mr. Presi-
dent. I thank my colleague, Senator
DEWINE, for yielding.

Let me commend the eloquent re-
marks of the Senator from North Caro-
lina, Mrs. DOLE. Her remarks are the
same sentiments that I will be express-
ing, maybe not with the same elo-
quence but with the exact same con-
cern we both share for the citizens of
North Carolina and Virginia.

I also thank Senator CHAMBLISS for
looking out for the people of his State.
But most importantly, when we listen
to the remarks of the Senators from
Virginia, from North Carolina, from
Georgia, South Carolina, Kentucky,
and Tennessee, it is common sense why
this is such an important issue for the
people of our States, for our economies,
and the opportunities for many people.

I commend Senator DEWINE for his
efforts in this regard. But mostly I
want to commend Senator MCCONNELL
of Kentucky for his leadership. He has
worked very hard, along with the oth-
ers of us in the tobacco-growing States
in this effort to achieve a tobacco
quota buyout.

In the other body, as was stated by
Senator DOLE, Congressman BURR and
Congressman MCINTYRE worked very
hard, as well as Congressman VIRGIL
GOODE from Southside Virginia. I know
many of my colleagues have said on
many occasions that it is all important
to be advocating policies and ideas that
promote freedom, that promote job op-
portunities, and improve the competi-
tiveness of America. That is why I
think we must equitably find a way to
end this tobacco quota system.

As I said, I agree with the comments
of Senator DOLE and Senator
CHAMBLISS who spoke before me. But
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some people question, “Why is it so im-
portant to end this outdated, old, puni-
tive quota system?’”’ The reason it is
important is because it is antiquated,
it is a restrictive quota system which
harms the ability of tobacco-growing
families to earn a living by artificially
increasing their costs of production be-
cause they have to pay the quota hold-
er.

If you are producing a product and
you have added costs per pound, those
dollars per pound for the right to grow
has to go into the price for which you
sell that product. Otherwise, you keep
running a loss and you go bankrupt.
Senator DOLE was talking about the
similar experiences farmers are having
in her State. I know these tobacco-
growing families are hard-working
families in Southside and Southwest
Virginia who have worked long and
hard hours on these farms. Their fami-
lies have owned those farms and those
lands for many years. Growing is not
easy. You have to prepare the soil, you
have to get seedlings going, you have
to plant them at the right time, and
you have to tend the crop. You have to
worry about pests and mold. Then
there is the harvesting which has to be
done, whether it is flue-cured or wheth-
er it is a burley tobacco which has dif-
ferent harvesting requirements, and
then the curing of that crop after you
have harvested. It is a lot of hard work.

In Virginia, there is estimated to be
about 8,400 tobacco farmers and more
than 120,000 tobacco-related jobs
throughout the Commonwealth of Vir-
ginia. Virginia is the fifth largest to-
bacco-producing State. It is the second
largest manufacturer of tobacco prod-
ucts. Virginia is the largest exporter of
tobacco products. Clearly, tobacco
plays an important role in Virginia’s
economy, agricultural or otherwise.

These tobacco-growing families and
farmers and communities in my own
State of Virginia, as well as many
other tobacco-growing States, need
this quota buyout to remain competi-
tive in the world marketplace. They
have to be competitive because our
States are not the only places in the
world that grow tobacco. It is grown
all over the world, whether it is in
South America, Africa, or Asia. With-
out getting rid of this quota system,
we stand to lose thousands of jobs at a
time when a lot of our manufacturing
base is being lost to other countries.

There are provisions—and I know the
Senator from Georgia, Mr. CHAMBLISS
mentioned this—in this amendment
which I do not favor, specifically, the
potentially burdensome oversight by
the FDA on merchants who sell to-
bacco products. However, I believe this
buyout is needed to allow an important
element of our American economy to
survive. This buyout will allow farmers
who wish to continue to grow tobacco
to do so in a competitive environment
or at least allow them to better com-
pete. If they do not care to grow it any
longer, they will be able to use this
buyout in a way to find a transition to
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some other farming or another line of
work, rather than allowing this just to
continue, which will be a long suffering
collapse and disaster economically for
those families.

We talk about many of the farmers.
One of the farmer’s name is Kevin
Mottley, a fourth-generation young
farmer who says he wants to carry on
with his family tradition. That is
something to be proud of. We are happy
to hear that. Of course, he is talking
about a tough situation with inter-
national competition, but he wrote
that, “With the recent cuts in tobacco
quotas and prices on other farm com-
modities down, it’s harder to keep our
farm operating.”

That is the economic impact on a
real farmer, a real person, in Virginia.
He understands this buyout is not only
important for individual families; it is
also important for the communities
that depend on the strength of the to-
bacco-growing segment of our econ-
omy. The current quota system makes
Virginia-grown tobacco less competi-
tive versus foreign-grown tobacco.
While U.S.-grown tobacco is generally
a better quality, it does cost much
more due to this onerous quota system.
Thus, the cigarette manufacturers are
using or have an incentive to use more
foreign-grown tobacco.

As less tobacco is grown, it is less
profitable, obviously, to growing fami-
lies in this country and also in their
communities and counties in which
they are farming. If we can achieve
this buyout, it will make U.S. tobacco
more competitive, thus positively im-
pacting the economies of rural commu-
nities and towns.

Some will grouse about the cost of
this buyout. I believe it is fair com-
pensation to end this government pro-
gram. Well, look at how much the Fed-
eral Government taxes tobacco. There
is a 39-cent tax per pack of cigarettes.
The Federal Government garners about
$8 billion a year on tobacco taxes.
Throw in all the State and local taxes,
heck, it is around $30 billion. Beginning
July 1st, 2005, Virginia cigarette taxes
will increase to 30 cents a pack. Those
that will be hurt by this increase are
all the businesses along the Tennessee
and North Carolina borders. Raising
those taxes means they will lose sales
at those convenience stores and coun-
try stores.

The Federal Government gets plenty
of money, $8 billion a year, from taxing
tobacco. We need to realize when farms
are hurt, it also hurts our economy.
When the tobacco farming sector suf-
fers, there are other non-tobacco sec-
tors that are affected, as well. The eco-
nomic losses associated with the recent
changes in the tobacco sector have re-
sulted in the loss of more than 57,000
jobs in the six major tobacco-growing
States. While the primary sector af-
fected is the tobacco-growing sector,
losing more than 39,500 jobs, these to-
bacco sector job losses created an addi-
tional loss of nearly 18,000 jobs in the
non-tobacco sectors.
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It demonstrates that the tobacco pro-
duction prices impact such diverse
businesses as local farm supply stores,
banks, health care providers, manufac-
turers, retail businesses, and many
others in the non-farm sector in these
communities.

One needs to understand there is no
crop that produces the yield per acre
that tobacco does. When the tobacco
quota is reduced, that affects all of the
money, all of the revenues available
within these rural communities.

I have previously stated I am not in
favor of FDA regulation. The reality,
however, is that it has been joined to
this measure. It is the way that the
salutary, vitally necessary quota
buyout will be addressed today in the
Senate.

I am voting for this because of the
quota buyout. I hope the conference re-
port—I know Senator DEWINE may not
have the same hopes but I will express
my views—I hope the conference report
will knock out or diminish the harmful
impact of FDA on convenience stores
and advertising consistent with First
Amendment rights.

I have heard Senator DEWINE state
this will not have an impact on grow-
ers. I hope it will not have an impact
on growers. There may be some certain
aspects we ought to look at. Maybe it
ought to be done through USDA in
making sure foreign-grown tobacco
meets the same standard we want for
tobacco grown in this country, for pes-
ticides or chemicals that are not natu-
rally occurring in the tobacco plant.

I do believe, however, that we do not
need FDA regulation to prohibit and
protect children from purchasing ciga-
rettes. That is usually the argument,
that we have to protect the children.
That is fine, but I think it can be done
without onerous FDA regulations. I
fear, if FDA has regulatory authority
over tobacco manufacturers and pro-
ducers, we will end up with decisions
being made further away from the peo-
ple, given to officious and meddling
regulators. Rarely do I see the federal
government or any agency resisting a
temptation to expand its power. Once
the FDA has control over tobacco re-
tailers and manufacturers, they will be
subject to ever changing restrictions
dictated by future political consider-
ations.

I do commend the efforts of Senator
DEWINE and Senator MCCONNELL and
others who worked on this; I will be
voting for this measure to keep this
bill moving and gaining momentum. It
is very important. We are taking a
major step forward with this measure
in making sure our tobacco-growing
families can be competitive with for-
eign-grown tobacco.

It is also important that we under-
stand there are a number of aspects in
the underlying bill, the JOBS bill,
which are important to our economy.
There are aspects of it I have worked
with my colleagues on to put in, in-
cluding the Homestead Preservation
Act which helps displaced workers who
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have lost jobs due to international
competition. There are folks, and many
are in the same areas as the tobacco
farmers, in rural communities who
have lost textile jobs. The Homestead
Preservation provision will help them
with mortgage assistance for 1 year to
help them keep their homes and pro-
tect their credit ratings as they work
toward strengthening and updating
their skills and getting back on their
feet with a new job. That is an impor-
tant provision.

There are also provisions that help
make the United States more attrac-
tive for foreign companies to invest
and create jobs in this country.

The main point is this is an amend-
ment that advances a long talked
about, long sought after, absolutely es-
sential provision, the tobacco quota
buyout, which is so important to peo-
ple not only in Virginia but also to-
bacco-growing States across this coun-
try.

I am glad, while there may be some
differences clearly on the FDA provi-
sions, that the Senate has come to-
gether and has put forth this, on bal-
ance, very positive, competitive idea in
an amendment. I hope my colleagues
will vote for it, it will be passed, and
we can move to the conference com-
mittee, and, ultimately, next fall pass
this JOBS bill which is so important
for our country.

I thank my colleague
DEWINE and yield the floor.

The PRESIDING OFFICER (Mr. EN-
SIGN). The Senator from Ohio.

Mr. DEWINE. Mr. President, I thank
my colleague from Virginia for his
good statement. I thank him for his
support of the amendment. I just say
that our hope for this bill, after pas-
sage, obviously, is different. I hope this
marriage continues. He hopes for a di-
vorce. I hope the marriage will be a
long-lasting one. As I have said earlier,
I think it will. It is a logical marriage.
I think the FDA regulation will not be
onerous. It is logical.

I think tobacco farmers will not in
any way be burdened by this legisla-
tion. But the children of tobacco farm-
ers, as well as the children of all Amer-
icans, will be benefited by FDA regula-
tion, just as they are benefited by FDA
regulation of milk and macaroni and
cheese and of every other product we
consume. It just makes sense to me,
and it makes absolutely no sense we
would not be regulating products such
as tobacco. The time is finally here
that we will recognize this, and the
American people will recognize it
today, that we should, in fact, be regu-
lating a tobacco product.

At this time, let me yield to my col-
league Senator HARKIN. Before I do
that, let me inquire of the Chair, how
much time is remaining?

The PRESIDING OFFICER. Seven-
teen and a half minutes.

Mr. DEWINE. Seventeen and a half
minutes.

Mr. SESSIONS. Seventeen and a half
minutes total?

Senator
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The PRESIDING OFFICER. Seven-
teen and a half minutes total.

Mr. DEWINE. Seventeen and a half
minutes total is remaining.

How much time would my colleague
from Iowa need? I ask my colleague
from Alabama, do you seek time as
well?

Mr. SESSIONS. Seven minutes.

Mr. DEWINE. Senator KENNEDY
wants some time at the end, I know. He
told me he wants 5 minutes at the end.
I probably will want a minute or so.

I ask the Senator from Iowa how
much time he would like.

Mr. HARKIN. I would ask for 15 min-
utes, if I could have it.

Mr. DEWINE. We only have 17%2 min-
utes.

The PRESIDING OFFICER. Seven-
teen minutes.

Mr. DEWINE. Seventeen and a half,
and Senator LOTT wants some time.

Mr. HARKIN. We only have 17% min-
utes left on the whole debate?

Mr. DEWINE. Seventeen and a half
minutes total.

Senator LOTT is going to speak in op-
position.

I ask the Senator from Alabama, are
you in opposition?

Mr. SESSIONS. In opposition.

Mr. DEWINE. I say to the Senator,
Senator LOTT and my colleague from
Alabama both have preference because
it is all opposition time.

Mr. HARKIN. Mr. President,
liamentary inquiry.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. I ask the floor leader,
the Senator from Ohio, did I hear cor-
rectly, there is only 17% minutes left
on the side that is for the amendment?

Mr. DEWINE. No. There is no time.

The PRESIDING OFFICER. Under
the total time, the total time on the
amendment.

Mr. HARKIN. Is it 17% minutes?

The PRESIDING OFFICER. Sixteen
minutes now.

Mr. DEWINE. We need to move.

I wonder if I give my colleague, to
start with, 4 minutes, and then go from
there.

Mr. HARKIN. I will try. Thank you.

Mr. DEWINE. And then maybe an ad-
ditional minute, if you need it, and we
can go from there.

Mr. SESSIONS. Mr. President, I
know Senator LoOTT wants to speak,
also. I will try to keep my comments
to 6 minutes or 5 minutes. So I don’t
want to object to the 4 minutes, but I
think the Senator would need to come
in on that time or there won’t be
enough for this side to be heard effec-
tively. So I will not object.

Mr. DEWINE. Let me ask the Chair,
is the time now controlled by the oppo-
sition or is it total time?

The PRESIDING OFFICER. The re-
maining time can be controlled by the
opposition.

Mr. DEWINE. All right.

Mr. SESSIONS. Mr. President, I yield
the Senator from Iowa 4 minutes.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized for 4 min-
utes.

par-

CONGRESSIONAL RECORD — SENATE

Mr. HARKIN. Mr. President, I rise in
support of the amendment. We have an
opportunity to address one of the most
significant health threats of our life-
time; and that is tobacco use.

Quite frankly, we have been trying
for some time to get FDA jurisdiction
so they could better control adver-
tising. I have a couple charts to show
why we need to do that. The tobacco
companies continue to say they do not
advertise to minors, but here is Kool
cigarettes. They have advertisements
for hip-hop and rappers and all that.
They are not going after me. They are
going after kids. This is what Big To-
bacco is doing. That is why we need to
regulate tobacco.

Here is another one: Liquid Zoo fla-
vored cigarettes. This happens to be
strawberry. They are not going after
adults. They are going after kids to get
them hooked on tobacco.

Then we get this fraudulent kind of
advertising. This is Eclipse cigarettes:
The best choice for smokers who worry
about their health is to quit. Here’s the
next best choice. But there is abso-
lutely nothing to back up their claim
that it is some kind of a healthier ciga-
rette, of which I say there is no such
thing. That is why we do need to get
FDA authority.

Secondly, as a member of the Agri-
culture Committee, and as ranking
member, I am sorry this did not come
to the Agriculture Committee. It is the
committee of jurisdiction.

But I will say this, that we have a lot
of farmers who hold quotas on tobacco.
They have held them for many, many,
many years. They are now seeing that
the amount of tobacco they can
produce under the quotas is being re-
duced, so their future and their ability
to earn a living from tobacco is slip-
ping away. This buyout will help them
to build a better future. For many, it
will not be in tobacco growing, and
they need help to move to something
else. But at least this tobacco buyout
will give them some equity, some hope.
Many of these farmers are growing to-
bacco because their parents did. Many
of them have small plots of tobacco.
They are using that for their family in-
come.

Now, as we try to phase out tobacco
use in this country, to get people to
smoke less and less because of the
health costs and health risks, we can-
not forget about a lot of these farmers
who, let’s face it, their family incomes
are based on this, so they need help.
That is why I have been for a tobacco
buyout in the past, to help these farm
families. As they transition out of
growing tobacco—maybe into other
crops—they need help. I hope those of
us on the Agriculture Committee will
help them to do so. I think this amend-
ment is a good amendment. It will tend
to move us in the right direction on
both fronts.

I say, in closing, in my estimation,
the FSC bill needs this. The House ap-
proached it the wrong way. They put it
on the backs of taxpayers, when it
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ought to be paid for by the manufac-
turers, which I assume would pass the
cost on to users of tobacco. That is the
way it ought to be done. That is the
way we had agreed upon doing it prior
to the House adding that amendment.

So I say the conference committee
must adopt the approach that insists
on combining a strong FDA regulation
with an industry supported buy-out for
tobacco farmers unlike the approach
the House took by putting the buy-out
on the backs of the taxpayers and com-
pletely disregarding FDA regulation.

So again, this amendment moves us
in the right direction, both to help a
lot of family farmers but also to help
our kids, to help future generations so
they will not be bombarded with this
kind of phony advertising we are seeing
from the tobacco companies.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Alabama.

Mr. SESSIONS. Mr. President, I
guess it is only in the Congress that we
can have one bad bill that cannot be
passed on its own, and we can add to
that another bad bill that cannot be
passed on its own, and, lo and behold,
we can have two bad bills that you
would think would not have a dog’s
chance of passage, and here we are on
the verge, I am sure, of passing this
amendment.

I do not know how the quotas need to
be paid out, and how much people
ought to get, but we really need to
spend some time on it. It was basically
suggested to me recently that we ought
to be thankful this bill started out at
$18 billion in buyout costs and that
now it is only $13 billion. We are sup-
posed to say thank you for saving us.
But I wonder how we started out at
that figure to begin with.

Mr. President, I ask to be notified
when I have used 5 minutes.

The PRESIDING OFFICER. The
Chair will do so.

Mr. SESSIONS. Mr. President, the
chairman of the Committee on Health,
Education, Labor, and Pensions, Sen-
ator JUDD GREGG, has worked very
hard on the tobacco regulation issue.
He has had hearings. He has studied it.
His staff has worked on it. Members of
the committee have been engaged in it.
His ideas have been completely by-
passed in this amendment that is going
forward today.

Senator MIKE ENZI is a champion of
small business, who has spent a lot of
time dealing with small convenience
stores and working with them on their
problems. The breadth of this language
they feel very strongly about. He had
amendments and some ideas to fix
that. All of that has been bypassed.

The trade bill is a critically impor-
tant bill. We want to see that pass. It
is just too typical of how we have to do
business or feel we have to do business
that the bill gets these two pieces of
legislation—neither one of which has
been thoroughly considered and effec-
tively analyzed—attached to it. I don’t
believe it is about public policy, and it
is something we ought not support.
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They say they are going to tax the
manufacturers. I can understand some
of my colleagues on the other side of
the aisle believing that is not a tax on
consumers, but everybody knows a tax
on the manufacturer drives up the cost
of the product and is, in fact, a tax on
the people who consume the product.
We might as well put it on the ciga-
rette package so the citizens will know
how much the Federal Government has
made them pay extra for the cost of
the product they wish to consume.

I do not favor tobacco. I believe it is
a deadly product. We ought to elimi-
nate it in any way we possibly can in a
reasonable way. But I also believe in
freedom, and I know that there are
people who believe that they have a
right to smoke and have been given
that right. To just exorbitantly con-
tinue to exercise more and more of our
ability to put taxes on it is not a good
idea.

The regulations in the FDA bill are
very troubling. We know there was a
lawsuit over this issue sometime ago,
and the courts ruled that the FDA did
not have the power to regulate to-
bacco. As a result of that, we now come
back with this legislation.

I know there are some good people
involved in this, wanting to see this
bill pass for various reasons. One group
is absolutely committed to increased
regulation of tobacco, and they don’t
care if we spend $50 billion on the
buyout. Another group wants a big
buyout, and they don’t care what kind
of regulations we put on convenience
stores or on the sale of this product.

The net result is an unhealthy deal
for public policy in America. I wish we
had more time to get into it. I am told
that the cost of the buyout per acre is
$20,000. I know Senator LOTT has some
fine farmland in Mississippi. I don’t
know how much he could buy at $20,000.
It would be more than one acre, I am
sure. He probably could buy land in
Jackson, MS. I am just kidding.

I think we are moving in the wrong
direction. I want to be on record as ob-
jecting to this process. I am sorry that
it was sprung on us this way. It is add-
ing too much. We should not allow this
to happen. I hope we can make this
thing better as time goes by.

I yield the floor and reserve the re-
mainder of the time for this side.

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. LOTT. Mr. President, are we still
operating under the 3-hour time agree-
ment with regard to the tax bill and
the tobacco issue?

The PRESIDING OFFICER. That is
correct. The opposition has approxi-
mately 6 minutes remaining. The pro-
ponents have no time.

Mr. LOTT. Mr. President, I yield my-
self such time as I may consume. I am
not sure whether I could be considered
pro or in opposition to in this par-
ticular case, but I do want to be heard
on the broader issue and also on the to-
bacco provisions.

I begin by congratulating and ex-
pressing my appreciation to leaders on
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both sides of the aisle for finally com-
ing to an agreement on a process that
will get us into conference on this im-
portant legislation. It is unfortunate
that it has been delayed for weeks. We
should have been in conference a
month ago or more. Some of the de-
mands about how we would go to con-
ference or what would happen in that
conference have been very inappro-
priate. One can’t preordain what will
come out of a conference. They can’t
say that any one person will determine
whether a conference 1is reported,
whether it is a leader or anybody else.
But this issue is so important that we
need to go into conference. It is about
some important tax provisions that
will help manufacturing, service, and
our high-technology businesses and
workers.

It is a way to deal with a problem we
have caused by a ruling by the World
Trade Organization saying that our tax
provisions, our alleged subsidies, were
not in compliance with WTO, and we
are being penalized in an increasing
amount each month on a lot of Amer-
ican products because we have not
dealt with this issue. We should have
dealt with it a year or two ago, but at
least now we will have an opportunity.

Without rewriting the history, I
think we need to get this bill into con-
ference. We need to deal with this prob-
lem caused by the World Trade Organi-
zation’s ruling, and we need to deal
with the funds that are available be-
cause of that in a way that will help
job growth and the economy.

This is all well-intentioned. I have
been pushing to go to conference. I
must say, I am very worried about
what is going to come out of con-
ference. This bill and the one from the
House have acquired a lot of barnacles.
If you allow enough barnacles to be at-
tached to the hull of a ship, it will
sink. This one is in real jeopardy of
sinking.

First of all, as has become our pat-
tern in the Congress, we are greedy. A
bill that should be revenue neutral or
should be somewhere around $50 billion
has become—I don’t know how much—
$150 billion. How far is it going to go?
The distinguished chairman of the
Budget Committee tells me it is $170
billion. We do have a little deficit.
Anybody notice that?

Here we have taken a good oppor-
tunity to do something good that
would be responsible in dealing with
trade practices and protecting our own
producers and creating jobs, and we are
going to distort it way out of propor-
tion. It has become a pretzel. I went
along with adding the energy tax provi-
sions to the bill. I didn’t think that
was the way to do it; I said so at the
time. But it was at least the tax provi-
sions, and it gave us some way to
maybe deal with the energy needs of
the country. But that was the first of
the barnacles that was added.

And then in the House, I saw on the
media this week where all these provi-
sions have been added that will benefit
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General Electric, that would give them
additional tax breaks and will con-
tribute probably to more jobs going
overseas. How did that happen? Did
somebody miss that? Did it get in there
without anybody being aware of it?

Then the House added about $10 bil-
lion for a tobacco allotment buyout. I
assumed that was just an aberration in
the House and that Democrats and Re-
publicans would say they are not going
to do that and we would get back to
the basics of this bill. Now the Senate
is going to join the stampede. We are
going to regulate tobacco with the
FDA, and we are going to have a
buyout even bigger. I guess this alter-
native would be paid for by the indus-
try. What in the world is tobacco pol-
icy, whether it is the amount of the al-
lotment or the FDA, doing in this bill?

I am very worried that this bill is
going to—and we are adding to the con-
fusion—sink under its own weight in
conference, and our companies and pro-
ducers in America will be hit with an
ever-increasing import fee every
month.

Here is what we ought to do. We need
to get a grip, cut out all of this unre-
lated stuff in this bill. Some of it I
would have to sacrifice, too. I want an
energy bill. This may be the only vehi-
cle leaving town. I would like to put
the entire energy bill, with some modi-
fications that may be necessary, in this
bill. But this bill, on its own, needs to
be done. It needs to be done clean. It
needs to be cut by probably two-thirds.
And we need to get all the undergrowth
that has been added to it off of it.

If we could do that and still find a
way to get an energy bill, a highway
bill, and a jobs growth bill done with-
out all of the adds that are costing bil-
lions of dollars, we could go out of this
session with our heads held high. But
we are setting up a box that we may
not be able to get out of.

I oppose this proposal on tobacco. I
am very much concerned about how we
are going to get through conference
and get this bill down into the $50 bil-
lion range where it should be instead of
$170 billion. We have all contributed to
the problem. I plead guilty. We all
have. But now is the time where gen-
erally, when you go to conference, you
get over your temporary political fan-
tasies and you do the right thing. You
produce a bill that can pass and will
help the economy.

Will we do it this time? I am sure
that the distinguished chairman of the
Finance Committee, who enters the
Chamber smiling, can work miracles in
this conference. I am expecting it and
looking forward to supporting him in
that effort.

With that, I yield the floor.

The PRESIDING OFFICER. All time
has expired.

The Senator from Oklahoma is recog-
nized.

Mr. NICKLES. Mr. President, I ask
unanimous consent to speak on the
FSC/ETI bill for 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. NICKLES. Mr. President, most of
the speakers have been proponents. I
compliment Senator DEWINE and Sen-
ator MCCONNELL for getting included
this deal. I want to make two or three
comments. One is on the process. The
FDA bill we are now going to vote on—
I venture to say nobody knows much
about it because, and correct me if I
am wrong, it has not been reported out
of any committee. The very extensive
bill, very important bill, has 155 pages
of regulations and not 1 paragraph that
says the FDA has regulatory authority
over tobacco. It is a lot of regulatory
statute proposed to be the law of the
land.

There is a tobacco buyout provision
that costs $12 billion. I have yet to see
the language. Neither of these bills was
reported out of committee, and neither
should have had a time agreement. I
wasn’t consulted on a time agreement
on these particular amendments. All of
a sudden, we find out at 9:30 there is a
time agreement and we are talking
about spending $12 billion—and, oh,
yes, you cannot amend it. I am Kkind of
offended by that.

Senator GRASSLEY used to say we
should have some kind of limitation on
payments. We find out, according to
some analysis, some farmers will make
millions of dollars on the tobacco
buyout. I would say, wait a minute, if
we are going to buy out a quota—a
quota is a Government benefit basi-
cally which we have given and which
has benefited a few. We find out that 85
percent of the quotas go to nonfarmers.
I would like to have the benefits go to
the farmers. We don’t have a chance to
offer that amendment. I would like to
say the benefit should be going to to-
bacco farmers. We don’t have a chance
to offer that. We have an FDA bill be-
fore us. Senator GREGG has a proposed
amendment; I would like to offer that
or consider it. We don’t have a chance
to do that. We don’t have a chance to
offer one amendment. Yet we are say-
ing let’s add this to the FSC/ETI bill.

I agree with Senator LOTT, who says
we should pass the FSC/ETI bill, and
we are held up for weeks after we al-
ready passed it on the floor of the Sen-
ate.

The House, in my opinion, made a
mistake. The House made a mistake
when they passed FSC/ETI. They put in
a $9.6 billion tobacco buyout as part of
their package. Now we are getting
ready to say that two wrongs make a
right. Since they do it, we will do it,
too, except where they spent $9.6 bil-
lion, we will spend $12 billion. At least,
to their credit, they got out of the to-
bacco program when they spend $9.6
billion. They are going to pay the to-
bacco farmers and get out of the Fed-
eral price support program for tobacco.
But we don’t do that on this proposal.
We are going to spend $12 billion on
supposedly buying out quota. Guess
what. At the end of the day, you still
have a tobacco program, a price sup-
port program. That is ludicrous. What
a waste of money. We are going to
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spend $12 billion and not end the pro-
gram? I cannot imagine doing that. I
cannot imagine that we would pay peo-
ple for a quota, most of whom are not
farmers, and then we are going to con-
tinue a price support program at the
end of the day. That is in this bill. It is
all tied together. You don’t have a
chance to break it apart, don’t have a
chance to amend it. This is very offen-
sive to the legislative process. It is
very offensive to the taxpayers.

The regulatory authority I have
heard many people bragging on is very
broad. For example, I don’t know if
people are aware of it, but maybe we
want to give the Secretary of HHS a
blank check to regulate and/or outlaw
tobacco. In reading on page 45, it says:

The Secretary may, by regulation, require
restrictions on the sale and distribution of a
tobacco product, including restrictions on
the access to and the advertising of and pro-
motion of the tobacco product, if the Sec-
retary determines such regulation will be ap-
propriate for the protection of public health.

The Secretary can do anything he
darn well pleases, including banning
tobacco, I guess. I am no fan of to-
bacco. Frankly, I have had family
members who got cancer as a result of
it. It almost took my mother’s life—
lung cancer, emphysema, all probably
directly related to tobacco. I had a
brother with serious cancer. I am no
fan of tobacco. I don’t use it. I don’t
want my Kkids to use it. I urge people
not to use it. I question having a new
Federal program where we are going to
have $12 billion to buy people out of
their quotas, including most of the peo-
ple who don’t even grow tobacco, and
then we are going to say, yes, at the
end of the day, we are going to con-
tinue the tobacco program, and then
we are going to put it on a FSC/ETI bill
where it doesn’t belong.

We need to pass the tax bill and re-
solve conflicts with the WTO so we can
eliminate surcharges and tariffs on
products coming into the U.S. We need
to do our work.

This tobacco provision, which has
not had a hearing in the Agriculture
Committee or in the HELP Committee,
and hasn’t had a hearing on either FDA
or a markup of the appropriate legisla-
tion before the appropriate commit-
tees—all of a sudden we are getting
ready to pass legislation that is going
to make, according to one estimate,
over 500 people millionaires—million-
aires—and we don’t even have a chance
to amend it. I wonder how many of my
colleagues are aware of that. I wonder
how many have a clue what is in this
proposal. I venture to say that very few
do. Maybe the sponsors do. Maybe
there was some deal cooked up last
night. I don’t know. I am looking at
the size of that amendment and saying,
Mr. President, that is pretty thick. I
wonder how many billions of dollars
are going to be spent as a result of this
amendment without people really
knowing what they are voting on.

I will vote no on the amendment. I
urge my colleagues to vote no on this
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amendment. If we pass this, there is
going to be a tobacco provision in the
House bill and the Senate bill, and that
will make it difficult to delete in con-
ference. As a conferee, I plan on oppos-
ing tobacco. I was going to oppose en-
ergetically having the House pass that
as part of the FSC/ETI bill. It doesn’t
belong there. If we put a similar provi-
sion in the Senate bill, it more than
likely will be there. I will tell you it
may be too much of a load for that bill
to pass conference. I can see all kinds
of ways that this could bog down the
conference totally, and we will end up
having no bill. Who wins out of that?
Certainly not the tobacco growers. Cer-
tainly not tobacco.

Some people allege that the regula-
tions benefit one tobacco company at
the expense of the others. I don’t know.
I just know this is a crummy way to
legislate. This is not the way we should
be doing business in the U.S. Senate.
We should not be gumming up an al-
ready overloaded bill by including this
provision.

I urge my colleagues to vote no on
this amendment when we vote later
today.

I yield the floor.

Mr. COCHRAN. Mr. President, I am
pleased that we are finally able to pro-
ceed with this legislation and remove
serious barriers to American agricul-
tural exports.

Since the World Trade Organization
ruled against the United States over
our Foreign Sales Corporation and
Extraterritorial Income tax rules, we
have had ample time to address this
issue. In fact, the Senate Finance Com-
mittee reported legislation that would
bring the United States into compli-
ance with our trade obligations on Oc-
tober 1, 2003.

European Union tariffs on our farm
exports have steadily increased, mak-
ing them increasingly less competitive
in international markets. The EU re-
taliation list includes about 400 agri-
cultural, food and forest product tariff
lines of imports from the TUnited
States. Proceeding with this legisla-
tion will help us regain market share
and export opportunities that will have
added benefit for truckers, rail lines,
shippers and related businesses. This
will help the export of U.S. agricul-
tural products to hit a projected record
of more than $60 billion this year.

In addition, I am pleased that an
agreement could be reached to allow
for the consideration of a tobacco
buyout amendment to this legislation.
I commend our members of the Senate
Agriculture Committee who have
worked diligently to reach this point.
Particularly, Senators MCCONNELL,
CHAMBLISS, DOLE and MILLER and their
staffs have brought us to this point
through careful negotiation.

Over the past decade, tobacco pro-
ducers have seen their tobacco quota
cut in half and resulting in an eco-
nomic crisis among tobacco-dependent
communities. This buyout provision
will provide the estimated 57,000 to-
bacco farms in the United States the
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necessary resources to continue their
livelihood or transition into more di-
versified operations. The amendment is
also a move in the right direction in
eliminating the archaic tobacco quota
system. It is my hope that this impor-
tant provision will enable tobacco pro-
ducers the ability to better compete in
a free market system.

As chairman of the Committee on
Agriculture, Nutrition, and Forestry, 1
look forward to working with my col-
leagues in both the Senate and House
of Representatives to ensure that farm-
ers in the United States who choose to
continue to grow tobacco will have
that opportunity. I urge my colleagues
to support this amendment and the un-
derlying bill.

Mr. ROBERTS. Mr. President, I dis-
cuss the amendment we are about to
vote on. Let me state at the beginning:
I am supportive of a tobacco buyout for
our tobacco producers and quota hold-
ers, and I will work to help them
achieve this goal. However, it should be
a buyout without strings attached and
that will truly end the program.

Unfortunately, this legislation does
not achieve this goal. While the bill
does provide a buyout, it then imple-
ments annual restrictions on acreage
and production. I have previously stat-
ed on this floor my opposition to acre-
age and production controls for all
crops and commodity programs. This
program should be no different.

I am also concerned that these acre-
age controls may not be legal under
our World Trade Organization commit-
ments. If these controls would indeed
be declared illegal under our commit-
ments, we could be subject to a ruling
that would put us far above our WTO
agriculture spending caps. This would
not only have significant impacts for
tobacco and this program, it could
have a significant impact on all our
commodities and farm programs. I can-
not support voting for this proposal
and putting all our other commodities
at risk.

If these provisions were removed, I
believe there would be no question that
this proposed program would be WTO
legal, and I would have no trouble sup-
porting the buyout. I will let my col-
leagues that serve on the conference of
this bill make their own decision re-
garding FDA regulation and the fund-
ing mechanism for the buyout. But, I
urge them to support the House lan-
guage implementing a buyout with no
future acreage and production restric-
tions being put in place.

Mr. FEINGOLD. Mr. President, I will
support the amendment offered by the
Senator from Ohio, Mr. DEWINE, and
the Senator from Massachusetts, Mr.
KENNEDY, but in doing so I also want to
note my concern about the potential
for unconstitutional infringement on
commercial speech that the amend-
ment may engender in the regulations
it directs to be promulgated to regu-
late tobacco advertising. There is little
doubt that the health of our citizens,
and in particular the health of our chil-
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dren, are a substantial governmental
interest. And given that substantial in-
terest, some regulation of tobacco ad-
vertising may be appropriate.

Further, the amendment appro-
priately sets forth some safeguards
that strive to prevent unconstitutional
infringement on commercial speech,
and I commend the authors for includ-
ing that sensible protection. Moreover,
in the wake of the Lorillard case in
2001, we now have a somewhat clearer
legal standard in this area that can
guide these proposed regulations.

But the rights spelled out in the first
amendment of our Constitution are so
fundamental to our liberties that we
must be especially sensitive to the po-
tential for Government overreaching.
For that reason, while I will support
the amendment, I will also be moni-
toring this aspect of the amendment
closely as regulations of tobacco adver-
tising are developed and implemented.

Mr. HATCH. Mr. President, I address
the DeWine-Kennedy amendment to
H.R. 4520, the American Jobs Creation
Act of 2004.

Let me say at the outset that I will
vote for this proposal tonight, because
I am fully supportive of measures to
end tobacco use in the United States. I
can think of few public health dangers
worse than tobacco, and this is espe-
cially true for young people. Certainly,
in my home state of Utah, I hear time
and time again from concerned parents
and health advocates who point out the
devastating health consequences of to-
bacco use.

So, I think it is critical that we go to
conference on this issue. However, my
support for the amendment is not with-
out some serious reservations, and I
hope they can be addressed and cor-
rected in conference.

My first concern is that the com-
mittee of jurisdiction, the HELP Com-
mittee, should have had the oppor-
tunity to consider fully the text of S.
2461, the Family Smoking Prevention
and Tobacco Control Act, which is in-
cluded in the DeWine-Kennedy amend-
ment, before it is brought to the floor
for this vote.

Having been the chairman of that
committee for several years, I know
full well the complexities of the Fed-
eral Food, Drug and Cosmetic Act.
Three hours of debate are not enough
time to consider legislation that
makes such dramatic changes to cur-
rent law.

I have only had a short time to re-
view this legislative language but I be-
lieve there are several troubling com-
ponents. For example, the tobacco
company marketing provisions alone in
this amendment raise serious 1st
Amendment issues, as do the provi-
sions granting authority to state and
local governments to impose specific
bans or restrictions on the time, place
and manner of tobacco advertising. I
would have preferred we have a more
lengthy debate on about the implica-
tions of these provisions before we
vote.

July 15, 2004

I also think we need to give serious
study to the drafting of the language
providing the FDA with the authority
to regulate tobacco products. This area
of the law is extremely complex. In ad-
dition, I must point out that the FDA
already has been charged with numer-
ous responsibilities and has been criti-
cized time and time again for its in-
ability to meet statutory requirements
due to funding constraints. In fact, just
yesterday, I held a hearing in the Sen-
ate Judiciary Committee on the safety
of imported drugs where FDA officials
told members of my Committee how
difficult it would be for them to ensure
the safety of imported drugs because
the agency is already strapped for re-
sources. How can we expect the FDA to
take on new responsibilities without
supplying the agency sufficient funding
for performing its current duties?

In closing, let me address the tobacco
buyout provisions.

Mr. President, I am all for measures
to reduce our Nation’s dependence on
tobacco, and measures to encourage
less tobacco production are an impor-
tant part of that equation.

I am encouraged that the amendment
we are considering tonight does not use
taxpayer funds to accomplish the
buyout. That is an important point. I
also recognize that the program will
help get the Government out of the
farming business while making tem-
porary assistance available to farmers
as they adjust to the free market. That
being said, questions worthy of serious
consideration have been raised about
where this assistance will go, and I
think we need to study that more.

Mrs. FEINSTEIN. Mr. President, I
rise today to support the amendment
offered by my colleagues Senators
DEWINE and KENNEDY. The amendment
they have offered today is the product
of many years of hard work and leader-
ship.

The amendment combines legislation
to empower the Food and Drug Admin-
istration, FDA, to regulate tobacco
products with Senator MCCONNELL’s to-
bacco buyout bill.

I believe this is the right approach.
Last week, seven of my colleagues and
I wrote to Senators FRIST and DASCHLE
to express our view that no tobacco
buyout plan should move ahead if it
does not include meaningful and effec-
tive FDA oversight of tobacco.

The b-year, $9.6 Dbillion tobacco
buyout provision in the House FSC/ETI
bill is not only worse for tobacco grow-
ers than the McConnell bill, but it does
nothing to protect public health and to
reduce tobacco’s tremendous toll in
health, lives and money.

The DeWine-Kennedy amendment
gives the FDA the authority to: Re-
strict advertising and promotions that
appeal to children; stop illegal sales of
tobacco products to children; require
changes in tobacco products, such as
the reduction or elimination of harm-
ful chemicals, to make them less harm-
ful or less addictive; prohibit unsub-
stantiated health claims about so-
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called ‘‘reduced risk’ tobacco products
that would have the effect of discour-
aging current tobacco users from quit-
ting or encouraging new users to start;
and require the disclosure of the con-
tents of tobacco products and tobacco
industry research about the health ef-
fects of their products.

This amendment is supported by the
American Cancer Society, the Amer-
ican Heart Association, the Campaign
for Tobacco-Free Kids, and the Amer-
ican Lung Association.

Tobacco use is the leading prevent-
able cause of death in the United
States. Every year in America, tobacco
use kills more than 400,000 people and
costs our Nation more than $75 billion
in health care bills. Today approxi-
mately 4,000 children under age 18 will
try smoking for the first time and 2,000
children will become regular smokers.
Smoking is the cause of one-third of all
cancers.

Unless we act to pass FDA regulation
of tobacco, this number will only get
worse.

During my time in the Senate, I have
become very involved with cancer. I
am the co-chair of the Senate cancer
caucus and the vice-chair of C-Change,
formerly the National Dialogue on
Cancer, which is chaired by former
President and Barbara Bush.

The cancer community is united in
the belief that the single most impor-
tant preventive measure is to place to-
bacco products under the regulatory
control of the Food and Drug Adminis-
tration. I stand behind the cancer com-
munity and express the same belief.

I firmly believe that cancer cannot
be conquered without addressing smok-
ing and the use of tobacco products.

Smoking results in death or dis-
ability for over half of tobacco users,
according to the Centers for Disease
Control, CDC.

Over the past two decades, we have
learned that tobacco companies have
manipulated the level of nicotine in
cigarettes to increase the number of
people to their product.

There are more than 40 chemicals in
tobacco smoke that cause cancer in hu-
mans and animals, according to the
CDC. Tobacco smoke has toxic compo-
nents, as well as tar, carbon monoxide
and other dangerous additives.

It is long past time to reduce the ad-
dictive nature of cigarettes and curtail
the marketing of these products to
young people. I believe that empow-
ering the FDA to regulate tobacco will
help do that.

The U.S. Surgeon General and the
Centers for Disease Control and Pre-
vention have unequivocally dem-
onstrated that, for example,
antismoking campaigns can reduce
smoking, a major cause of cancer.

California is a good example. My
State started an aggressive tobacco
control program in 1989 and throughout
the 1990s. As a result of California’s ag-
gressive approach, is the first State in
the Union to see a decline in lung can-
cer among women, as a result of the
State’s active prevention efforts.
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This amendment will provide mean-
ingful regulation by the Food and Drug
Administration of the content and
marketing of tobacco products, espe-
cially the addicting and carcinogenic
components.

I am pleased to note that even the
Philip Morris companies has acknowl-
edged the need for FDA to regulate to-
bacco.

It is long past time to reduce the ad-
dictive nature of cigarettes and curtail
the marketing of these products to
young people. This amendment gives
FDA the power to regulate tobacco
products’ content, design, sale, and
marketing.

I am a strong supporter of this
amendment. However, I will not sup-
port any final proposal that weakens
the DeWine-Kennedy amendment or
contains a tobacco buyout provision
that is fully funded by general reve-
nues.

Mr. ENZI. Mr. President, I cannot
support this amendment that would
place the regulation of tobacco prod-
ucts under the jurisdiction of the Food
and Drug Administration.

The question is not whether the Fed-
eral Government should regulate to-
bacco products. It should and it does
already, through a variety of agencies.
The regulations are based on a variety
of laws that Congress has passed over
the past few decades.

We have Federal laws to require
health warnings on all packaging and
in all print and outdoor advertise-
ments. We have prohibited the adver-
tisement of tobacco products on tele-
vision and radio. We require the Sec-
retary of Health and Human Services
to report to us every 3 years on re-
search findings about tobacco and ad-
diction.

We also require States to prohibit
the sale of tobacco products to anyone
under age 18. States that do not com-
ply with this requirement risk the loss
of Federal block grant funding.

The question again is not whether
Federal regulation of tobacco products
is appropriate. It is whether the FDA
should be responsible for a broad new
regulatory scheme that would cover ev-
erything from the manufacture of
smokeless tobacco to the sale of ciga-
rettes at the corner store.

At a time when the FDA’s challenges
have never been greater or more sig-
nificant, the last thing we need is to
give the FDA a huge task that will
draw attention and focus away from its
already considerable responsibilities.

The FDA is already overworked and
underfunded. We ask the FDA to be re-
sponsible for so many things: ensuring
that new drugs and medical devices are
safe and effective, safeguarding the Na-
tion’s blood supply, regulating the
manufacture and distribution of food
additives and drugs that will be given
to animals, and increasing the security
of our food supply. Consumer and in-
dustry groups regularly complain that
the FDA’s budget is inadequate and its
mandate is too broad to enable the

S8171

agency to manage its current work-
load.

Yet here we are, proposing to give
the FDA another huge responsibility,
for which it will have to create another
huge bureaucracy within its already
sprawling structure. Now, more than
ever, our families and children need to
know that the FDA can meet its cur-
rent obligations.

I recognize that a number of impor-
tant voices in the public health com-
munity are calling for FDA regulation
of tobacco products, but I fail to under-
stand why regulation by this particular
agency is so critical.

Those who support FDA regulation of
tobacco say that they are not inter-
ested in banning cigarettes or other to-
bacco products. This makes no sense to
me. With everything we know about
the dangers of tobacco use, how would
the FDA arrive at any other conclusion
but to ban tobacco products?

One of the purposes of the bill would
“vest the FDA with the authority to
regulate the levels of tar, nicotine, and
other harmful components of tobacco
products.” Well, we know that nicotine
is an addictive drug and by itself may
cause health problems. And we also
know that tar and other chemicals in
tobacco products are very harmful to
our health.

How would the FDA remain true to
its mission without requiring manufac-
turers of tobacco products to reduce
the level of nicotine to zero? Reducing
the level of the addictive drug in to-
bacco products would effectively result
in a ban of tobacco products—after all,
how would a smoker get their ‘‘nico-
tine high” from a nicotine-free prod-
uct?

Having said that, I believe an out-
right ban on tobacco products is im-
practical. If I thought that banning
cigarettes would stop people from
smoking, I would say let’s pass a law
and make it so. Banning cigarettes will
not stop people from smoking, though,
just like prohibition failed to stop peo-
ple from drinking.

So if we are not going to ban tobacco
products, then what is the point of
FDA regulation of tobacco? We already
have the necessary tools to address the
other concerns that some use to justify
giving the FDA this new power.

For instance, the Federal Trade Com-
mission has broad authority to prevent
false or misleading claims for con-
sumer products, and Congress has
given the FTC the explicit authority to
oversee the labeling and advertising of
tobacco products.

For health or safety claims in adver-
tising, the FTC generally requires a
high level of substantiation, including
competent and reliable scientific evi-
dence. The record shows that the FTC
has not hesitated to exercise its en-
forcement authority to prevent or cor-
rect false or misleading tobacco prod-
uct advertising, including express or
implied claims about exposure and
other health-related issues.

So, if a cigarette manufacturer were
to promote a ‘‘reduced-risk’ product
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with misleading advertising or unsub-
stantiated claims, I am confident that
the FTC would take decisive action
against them. In fact, researchers sup-
ported by the National Institutes of
Health are already studying ‘‘reduced-
risk” products with a skeptical eye,
providing the type of independent sci-
entific review that goes well beyond
anything the FDA customarily pro-
duces on its own. This suggests to me
that manufacturers of ‘‘reduced-risk”
products are not going to be able to
count on the Government’s silence in
response to any advertising claims
they may make.

I would rather have the FTC con-
tinue its vigorous enforcement against
dangerous or deceptive advertising
claims rather than set up a regulatory
scenario under which the FDA puts its
““‘stamp of approval” on a reduced-risk
cigarette. Most Americans see the FDA
as the protector of the public health,
yet everyone agrees that smoking
kills, and that there is no such thing as
a ‘‘safe’” cigarette. The FDA would
send a mixed and confusing message if
it were suddenly to begin approving to-
bacco products that would still kill the
user, just at a slower pace.

Another argument for FDA regula-
tion of tobacco products is that we
need to involve the FDA if we are going
to crack down on illegal sales of to-
bacco products to children. Right now,
this job belongs to State and local gov-
ernments, and I believe it should stay
that way.

Every State has laws against selling
tobacco to people under the age of 18,
so the issue is enforcing these laws, not
creating new ones. And these current
laws are working. The number of kids
who have purchased tobacco in retail
stores has dropped by 50 percent since
the implementation of the Federal
Synar amendment in the late 1990s.

Working together with States, com-
munities and retailers, we already are
making great strides in preventing
kids from purchasing tobacco. Our cur-
rent efforts are working, so it makes
no sense to change horses in mid-
stream and bring the FDA into every
convenience store across America.

To reduce underage access to to-
bacco, we ought to build upon the suc-
cesses of the Synar amendment. This
Congress is due to reauthorize the
agency that oversees the implementa-
tion of the Synar amendment. This
gives us the perfect opportunity to con-
sider how the Synar amendment is
working and what we could do to make
it even more effective.

Combining greater education with
tougher enforcement is the answer to
tobacco prevention. The States that
take the most comprehensive ap-
proaches to tobacco prevention, par-
ticularly those that work closely with
local programs and coalitions, have
achieved some of the best records, in
preventing the initiation of tobacco
use by kids.

We should hold these States out as
models for others, instead of inserting
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a new Federal bureaucracy into the
equation. Our Federal efforts should
support our communities by providing
tools and information for adults on the
dangers of tobacco use, teaching our
kids about these dangers so that they
don’t start using tobacco, and on en-
forcing the laws we already have on the
books. But our local communities and
states should take the lead.

Stopping kids from smoking will re-
quire continuing collaboration between
State governments, local governments,
community organizations, academic
institutions, and Federal agencies like
the FTC and the Department of Health
and Human Services. And this partner-
ship is working. It has successfully re-
duced the prevalence of smoking in the
United States by 22 percent from 1990
to 2002. It also has reduced the preva-
lence of smoking by high schoolers by
22 percent from 1997 to 2001.

These numbers show that we are
making progress. Let’s not mess with
success. Let’s stick with what is work-
ing.

I am no fan of tobacco, but I am
going to vote against giving a huge
new responsibility to the already over-
burdened FDA. Giving tobacco regula-
tion to the FDA will not stop adults
from smoking, and I doubt whether the
FDA would to any better at keeping
cigarettes out of the hands of kids than
our States and communities are doing.

I reject the notion that the way to
show you’re ‘‘for kids” and ‘‘against
big tobacco’ is by voting for the cre-
ation of a new and unnecessary bu-
reaucracy that would operate under a
mandate that is simultaneously too
broad and too vague.

This vote is not a choice between
kids and big tobacco. This vote is
about the best way for the Federal
Government to continue regulating to-
bacco products.

I will oppose this amendment because
I believe the best role for the Federal
Government in tobacco prevention is
to focus on education and enforcement.
We already have the laws and regula-
tions in place. Let’s use them to the
fullest before we create new ones.

Mr. DASCHLE. Mr. President, for
several years, those in tobacco country
have been working to enact a program
to transition tobacco farmers out of
the current tobacco quota program. At
the same time, many of us have been
working to give the Food and Drug Ad-
ministration regulatory authority over
tobacco. Today we have the oppor-
tunity to pass legislation that does
both.

In the finest tradition of the U.S.
Senate, this amendment embodies
compromise that represents a careful
balance of often disparate and com-
peting interests. While no member got
everything they wanted, each partici-
pant has won important victories that
made this proposal stronger.

Senators from tobacco areas have
been pushing for a tobacco buyout, to
transition tobacco farmers from the
antiquated quota system. Being from a
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rural State, I understand the economic
engine that agriculture provides rural
America. And, I appreciate the strug-
gles that tobacco farmers have faced in
recent years.

The tobacco buyout included in this
amendment provides tobacco farmers
and quota holders important economic
assistance as they transition from the
current tobacco quota program to the
free market. The buyout has several
features that are superior to the
House-passed buyout bill. First, the
buyout is paid for through assessments
on the tobacco manufacturers instead
of by the taxpayers. Second, the legis-
lation limits the production of tobacco
to traditional growing areas. This en-
sures that tobacco farmers who choose
to continue growing tobacco do not
have to unfairly compete with startup
tobacco production in other parts of
the country. Third, this legislation
provides impacted states with eco-
nomic development grants to help di-
versify tobacco dependent economies.

On the Democratic side, both Senator
EDWARDS and Senator HOLLINGS have
been working tirelessly on tobacco for
several years. And, Erskine Bowles has
personally called scores of my col-
leagues to let them know how impor-
tant a buyout is, and how important it
was to get this done. In large part, his
efforts to educate members about the
effects the quota cuts have on farmers
and communities helped ensure passage
of the buyout today. His advocacy also
helped ensure an additional $560 million
in economic support for North Carolina
was included in the bill.

Many of us also feel very strongly
that we need to provide FDA with au-
thority to regulate tobacco. Each year,
I am visited by South Dakota youth
advocates who volunteer their free
time to discourage tobacco use by their
peers. They are some of the most im-
pressive young people you could hope
to meet. And their cause couldn’t be
more important.

In the United States, over four mil-
lion high school students are current
or past smokers—29 percent. Thirty-
three percent of South Dakota high
school students smoke. In South Da-
kota alone, 5,100 kids try cigarettes for
the first time each year. Of those, 2,300
South Dakotans under the age of 18 be-
come regular, daily smokers each year.
These numbers are alarming because it
is truly a matter of life and death.

Four-hundred thousand people die
each year from their own cigarette
smoking. Forty thousand die because
other people smoke. In South Dakota,
900 children have lost at least one par-
ent to a smoking-caused death. And, in
addition to the human cost, there are
significant financial costs. The total
public and private health care expendi-
tures caused by smoking in this coun-
try total over $75 billion each year.
Medicare alone has over $20 billion
each year in smoking-related expendi-
tures.

Today, we are considering legislation
to address this critical public health
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need. I thank Senators DEWINE and
KENNEDY for their hard work on this
issue. The bipartisan bill we have be-
fore us would give the FDA the author-
ity to restrict tobacco advertising, par-
ticularly advertising that targets chil-
dren. Under this bill, the FDA could
prevent tobacco sales to children and
limit cigarette sales to face-to-face
transactions in which age can be
verified. The bill calls for stronger
warnings on packaging and allows the
FDA to prevent cigarette manufactur-
ers from misrepresenting the facts. It
would also allow the FDA to reduce or
remove hazardous ingredients from
cigarettes, when feasible, in order to
help those who are addicted.

The FDA authorities provided by this
amendment are critical to reducing
smoking, particularly among our chil-
dren. And the provision to assist to-
bacco farmers are critical to remedy a
growing problem. This bipartisan
amendment represents a true com-
promise and I urge my colleagues to
support it.

Mr. HARKIN. Mr. President, we have
a chance today to address one of the
most significant public health threats
of our lifetimes—tobacco use. For my
entire tenure in Congress I have been
working to protect our children from
big tobacco and the horrendous health
risks associated with the deadly habit.
It was in 1977 that I first introduced
legislation calling for repeal of the tax
deductibility of tobacco advertising
and marketing so taxpayers would not
have to subsidize billions to promote
smoking. Back in 1998, I introduced the
KIDS Deserve Freedom Act to give
FDA authority to regulate tobacco and
more specifically set up a plan to cut
the number of kids who start smoking
in half. More recently, I introduced the
HeLLP America bill to reform our
health care system to focus more on
prevention and wellness. It would re-
quire tobacco companies to reduce teen
smoking rates or instead face a stiff fi-
nancial penalty.

Unfortunately, victories in the to-
bacco wars have come few and far be-
tween. But I am more hopeful now than
ever that we can pass a comprehensive
plan that would once and for all change
how this Nation deals with tobacco and
dramatically cut the number of our
kids addicted to this deadly product.
More that 400,000 Americans die of to-
bacco related illness at a cost of over
$100 billion. And the tobacco industry
has been engaged in a systematic cam-
paign of distortion and deceit to hook
kids and hide the facts from the Amer-
ican people.

Our goal is to be on the Senate floor
3 years from now announcing that, in-
deed, child smoking has been cut in
half.

The time is ripe for regulation. Every
day, 4,000 children under age 18 start
smoking, of which 1,000 will ultimately
die of smoking-related diseases. Al-
most 90 percent of adult smokers start-
ed using tobacco at or before age 18;
the average youth smoker begins at
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age 13 and becomes a daily smoker by
age 14%.

We cannot wait another day to end
these senseless and preventable statis-
tics. The Dewine-Kennedy-McConnell
amendment will once and for all give
the FDA the authority they need to
regulate this industry while at the
same time give tobacco farmers the
ability to get out. I want to be clear,
though, there has already been a tre-
mendous amount of compromise to get
to this deal and this FDA authority/
buyout combination must be kept to-
gether for any FSC conference to
occur. But the time has come for des-
perately needed regulation.

Five years after the multi-billion-
dollar settlement with big tobacco, I
think we can all agree that we still
have a great deal of work to do to pro-
tect our Nation’s children from to-
bacco. While the tobacco settlement
prohibits television and billboard mar-
keting of tobacco and direct adver-
tising to children, the end result has
been less than perfect.

The tobacco companies have per-
ceived kids as young as 13 years of age
as a key market. As an RJR Tobacco
document put it, ‘‘Many manufacturers
have ‘studied’ the 14-20 market in
hopes of uncovering the ‘secret’ of the
instant popularity some brands enjoy
to the almost exclusion of others. . . .
Creating a ‘fad’ in this market can be
a great bonanza.”

The tobacco industry spent an esti-
mated $10 billion on advertising and
promotion in 2001. That is $30 million
every day. This number is more alarm-
ing in light of the fact that this $11 bil-
lion is a 67 percent increase in spending
from 1998 when the settlement took ef-
fect.

I suppose the tobacco industry can
respond by saying that none of this
spending was directed specifically at
young people. But we do know that in
2000, $60 million was spent on adver-
tising in youth-oriented magazines. We
know that, while promotional items
such as t-shirts, backpacks, and CD
players are ostensibly for smokers over
21 the end result is that 30 percent of
kids 12 to 17 years old own at least one
of these promotional items. This is
frightening because students who own
a promotional item are 4 times more
likely to be smokers than kids who
don’t own these items. Even though we
don’t see tobacco packaging as blatant
as Joe Camel, the industry has become
more sophisticated in their approach.
Let’s take a look at some of these
products. You tell me a hip-hop picture
on Kool cigarettes is not directed at
kids.

A package of Liquid Zoo cigarettes
looks more like a candy package than
anything.

And there is more. Big tobacco is
using promotions and more creative
marketing strategies but they are also
using slicker tactics than that. Take
for example a study that found 50 per-
cent of tobacco retailers had tobacco
ads at young kids’ eye level. That is to-
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bacco marketing at three feet or lower.
Twenty-three percent of these tobacco
retailers had cigarette product displays
within 6 inches of candy. How can we
say that this is not marketing directed
at our kids? These are the kinds of tac-
tics that are unconscionable and must
be stopped. The FDA must be given the
necessary authority to regulate to-
bacco.

And what about disclosing ingredi-
ents? Tobacco can make claims that
their cigarette is safer, and we have no
way of proving that.

Today, the Senate will consider an
amendment that is critical to the
health of both the kids and the adults
in our country. This amendment would
give the Food and Drug Administration
the authority to protect ourselves from
the dangers of starting smoking. This
amendment would give the FDA the
authority to regulate the sale, dis-
tribution, and advertising of cigarettes
and smokeless tobacco in order to stop
tobacco company marketing practices
that target children and mislead the
public. It would also give the FDA the
authority to crack down on vendors
who continue to sell cigarettes to kids.

HHS Secretary Tommy Thompson
testified just this morning that over
$150 billion was spent on tobacco-re-
lated illness last year. That is only the
monetary cost of this lethal product.
Forty-seven million Americans smoke,
and 400,000 people a year die because of
it. Smokers have a one in three chance
of dying from smoking-related condi-
tions. This is not the future that we
want to doom our children to. I hope
my Senate colleagues will join me in
protecting the health of our youth by
supporting this important amendment.

This quota buyout is far from per-
fect, but I can go along with it as long
as it is inextricably bound together
with the FDA authority. It is abso-
lutely essential that these two compo-
nents remain tied together in any final
legislation that is sent to the President
for signature.

The quota buyout has been sought by
tobacco growers and by the tobacco
companies. Basically, they say that the
current system, begun in the Great De-
pression, is out of date. It cannot ac-
commodate the present-day global
market in tobacco and tobacco prod-
ucts.

A new system without quotas will be
easier for tobacco growers and the to-
bacco companies to operate under. The
buyout of quota will help farm families
who face a bleak economic future in to-
bacco farming make the transition to
other opportunities. Clearly, ending
the quota and price support system
will lower the cost to the tobacco com-
panies of acquiring tobacco for manu-
facturing.

If we are giving the tobacco compa-
nies an easier system—a less costly
system—in which to procure tobacco
and conduct their business of manufac-
turing and selling tobacco products,
then it is absolutely critical—even
more critical—that the FDA have basic



S8174

authority to regulate the marketing of
tobacco to the public—and to children
most importantly.

It is also essential that the quota
buyout be paid for through assessments
on the tobacco companies, as it is in
this amendment. That is so for several
reasons. In essence, the funding ap-
proach in this amendment is a continu-
ation of the principle that has been in
effect for over two decades, called the
No-Net-Cost Tobacco Program.

The No-Net-Cost principle—although
it has not been followed 100 percent—is
that the taxpayers do not bear the cost
of operating the tobacco quota and
price support loan program. By the
same token, if we are ending the to-
bacco quota and price support loan pro-
gram in this amendment then the tax-
payers should not be forced to bear
that cost. If the taxpayers pay for the
quota buyout that would take our pol-
icy backwards and abandon the prin-
ciple established, as I say, more than 20
years ago.

We have learned much in the inter-
vening years since the No-Net-Cost
principle was adopted in 1982 about the
actions and behavior of the tobacco
companies. In the face of the compa-
nies’ infamous record, it would be a
blatant travesty of justice to use tax-
payer dollars now for the benefit of the
tobacco companies through ending the
quota and price support loan program.

In any case, the taxpayers don’t have
the money to fork over for a tobacco
quota buyout. The House of Represent-
atives has adopted a quota buyout
spending $9.6 Dbillion of taxpayer
money. In this time of record budget
deficits, it would be irresponsible to
saddle our children and grandchildren
with another nearly $10 billion in debt
plus interest costs for years into the
future. And it would be even more irre-
sponsible to use taxpayer funds for
that purpose when critically important
farm bill programs for conservation,
rural development, research and renew-
able energy have been cut.

One last point. This legislation
should have been considered by the
Committee on Agriculture, Nutrition
and Forestry prior to floor action. It is
unfortunate that something as signifi-
cant as the elimination of an existing
agricultural program and the creation
of a new program did not benefit from
consideration by the committee of ju-
risdiction.

I would like to turn my attention
very briefly at this time to the issue of
overtime. We are about to go to con-
ference on the FSC/JOBS bill, and as
we all know, our Senate version of that
bill contains my overtime provision,
which passed this body with 52 votes.

We voted in the Senate to ensure
that any worker who currently has the
right to earn overtime as a result of his
or her job duties, would not lose that
right under the Bush administration’s
new rules, due to take effect next
month.

When we debated the new rules back
in May, I and others argued that they
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represented a shameful assault on the
paychecks of millions of hard-working
Americans. We were right. Earlier this
week, three former Department of
Labor, DOL, officials, who worked
under Republican and Democratic ad-
ministrations, released a report that
detailed their assessment of the new
rules. It states unequivocally that in
every instance where DOL has made a
change to existing rules, with the ex-
ception of the salary-level adjustment,
it has weakened the criteria for over-
time exemptions.

The portion of the rule that expands
overtime eligibility for low-income
workers by raising the minimum-sal-
ary threshold is a good step. My
amendment allows that portion of the
rule to go forward. I believe the salary
threshold should be raised even higher
than in DOL’s proposal, to take infla-
tion into account.

Also this week, the Economic Policy
Institute, EPI, released its analysis of
DOL’s final rule, which found that 6
million workers will lose their right to
overtime when the new regulations
take effect. EPI’s analysis of the ad-
ministration’s new rules include these
findings:

Nearly 2 million administrative
workers will lose overtime rights under
a rule change that makes ‘“‘team lead-
ers’” ineligible, even when they don’t
supervise others on the team.

A change in the definition of who is
a ‘‘learned professional’”’ will mean the
end of overtime eligibility for about
920,000 workers without a college or
graduate degree.

Overtime rights will end for about 1.4
million workers reclassified as execu-
tives under the new rules, even though
they do little supervision and a great
deal of manual or routine work, and
they only recommend ‘‘changes in sta-
tus’’ of other workers.

Others who will lose their current
overtime rights under various provi-
sions of the new law are: 130,000 chefs,
sous chefs, and cooks (to be reclassified
as ‘‘creative professionals’’); 160,000 fi-
nancial services workers; 117,000 teach-
ers and computer programmers.

The stakes for workers—and for our
economy—are high. Time-and-a-half
pay accounts for about 25 percent of
the total income of Americans who
work overtime. I hope the conferees
will retain our provision. Millions of
American workers deserve an iron-clad
guarantee that their overtime rights
are safe.

(At the request of Mr. DASCHLE, the

following statement was ordered to be
printed in the RECORD.)
e Mr. BAUCUS. Mr. President, I sup-
port the Kennedy-DeWine tobacco
amendment to the JOBS bill. I believe
that FDA authority must go hand-in-
hand with any tobacco buy-out. I am
pleased that we were able to reach this
compromise. Although I was unable to
cast my vote for this important amend-
ment, I did want to be on the record in
support of the amendment.e

Mr. INHOFE. Mr. President, we have
repeatedly regulated tobacco consump-
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tion because it is a real public health
hazard and we need to make certain
that people are aware of the risks they
take in using it. Of course, that does
not mean that any law that regulates
tobacco is a good one. The amendment
we are discussing would indeed not
make good law. I would like to call
your attention to troubling aspects of
this current amendment that author-
izes Food and Drug Administration,
FDA, regulation of tobacco.

This amendment would create more
bureaucracy and increase the size of
government by giving the FDA more
control over the tobacco industry. This
increased bureaucracy will lead to the
need for more funding and personnel to
enact the new regulations. This amend-
ment would give the Secretary the
power to impose ‘‘restrictions on the
sale and distribution of a tobacco prod-
uct, including restrictions on the ac-
cess to, and the advertising and pro-
motion of, the tobacco product, if the
Secretary determines that such regula-
tion would be appropriate for the pro-
tection of the public health.”” Here are
some further examples of the increased
FDA authority: It would allow the Sec-
retary to require warning labels to
cover half a pack of cigarettes, even re-
quiring colors, graphics, and formats.

It would give the Secretary authority
to require disclosure of any cigarette
or other tobacco product constituent
including any smoke constituent that
he deems to benefit public health. This
could very easily be an impossible bur-
den levied at the Secretary’s whim.

When it comes to record Kkeeping,
this bill simply says that the Secretary
of the FDA will take into account the
size of businesses when putting the reg-
ulations into place. This new authority
is too vague, and it could be inter-
preted as giving the FDA the ability to
discriminate based on arbitrary ideas
of what size a business should be. This
amendment would give the FDA whole-
sale authority to regulate every aspect
of construction, ingredients, compo-
nents or properties, including the sale,
distribution, access, marketing and la-
beling, through the application of
“product standards.”

I am also troubled by the fact that
we do not have the option to make
amendments to such an expansive bill
since it is being rushed through the
Senate attached to the FSC/ETI bill in-
stead of following traditional com-
mittee procedures such as hearings and
markup and floor amendment.

This amendment cites underage to-
bacco use as a reason for increased reg-
ulation. Underage use is troubling, but
the fact is that there are already deci-
sive laws in place to prevent minors
from purchasing tobacco. There is a
need for better enforcement, not more
FDA regulation. The authority given
to the FDA in this amendment no
longer focuses on reducing youth
usage, but rather, on adult consump-
tion by stating that the new restric-
tions focus on protecting the public
health.
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Another problem is that this amend-
ment holds retailers accountable for
labeling when it is the manufacturer’s
responsibility. ‘‘This paragraph shall
not relieve a retailer of liability if the
retailer sells or distributes tobacco
products that are not labeled in accord-
ance with this subsection.”

These FDA regulations would reduce
competition by increasing regulatory
costs and restricting the ability to
communicate with adult smokers.

These proposals place so many bar-
riers to the introduction of new con-
ventional products, those making no
health claims and potentially reduced
risk, that it discourages their develop-
ment.

It increases black market
attractiveness. The numerous restric-
tions and regulations provide ample in-
centives to illegal operators.

I ask unanimous consent that the
text of several statements made by the
National Association of Convenience
Stores, the American Conservative
Union, the Association of National Ad-
vertisers, the American Association of
Advertising Agencies, the American
Advertising Federation, the American
Wholesale Marketers Association, and
many on the HELP Committee, be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL ASSOCIATION
OF CONVENIENCE STORES,
Alexandria, VA, June 17, 2004.
Re KEY VOTE ALERT.
Hon. Senator FRIST,
Dirksen Senate Office Building,
Washington, DC.

DEAR SENATOR FRIST: I am writing on be-
half of the National Association of Conven-
ience Stores (NACS) to inform you that as
drafted, and without significant changes, the
Kennedy-DeWine amendment to the FSC/ETI
bill, regarding FDA’s authority to regulate
the sale of tobacco products has a significant
negative impact to the retailing community
and therefore, NACS urges you to oppose
this effort.

NACS is an international trade association
that represents the over 130,000 convenience
stores across the United States whom em-
ploy over 1.4 million hard working Ameri-
cans. Small family- owned operations pre-
dominant in the convenience store industry,
and in fact, 70 percent of NACS members own
and operate 10 or less stores.

This legislation, introduced by Senators
TED KENNEDY and MIKE DEWINE and Rep-
resentatives HENRY WAXMAN, ToM DAVIS and
MARTY MEEHAN, has several fundamental
problems.

Convenience Stores Receive TUnequal
Treatment: Under this legislation, all to-
bacco retailers are NOT treated equally. To
be comprehensive, all retailers of tobacco,
including those selling over the internet,
through the mail, through adult-only loca-
tions, and on Indian reservations, must abide
by the same regulations, however, these bill
fall far short. Further the bill does not speci-
fy how the law will be enforced (state, local
or federal authorities), thereby neglecting
the issue of Native American sovereignty
and enforcement on tribal lands (to which all
consumers have access through the inter-
net).

Responsible Retailers Treated Unfairly:
Authors of this legislation continue to hold
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retailers liable for actions out of their con-
trol. For example: If a company trains its as-
sociates in an agreed-upon age-verification
course, that company should not lose its to-
bacco license if a trained associate makes a
mistake (knowingly or accidentally). If the
company is irresponsible and does not pre-
pare its associates properly, only then
should the store have its tobacco license sus-
pended. Additionally, retailers should not be
held responsible for the numerous warning
labels being required on product delivered to
them.

Missing Penalties on Minors: Minors, not
retailers, initiate attempted illegal trans-
actions. There should be adequate penalties
to discourage both supply and demand of un-
derage tobacco consumption. These bills
have no such provision.

Lacking Key Provision: Retailers need
tools to help continue to crack down on ille-
gal sales. Another provision missing would
allow for easier electronic age verification
for retailers choosing to use this tool.

Unconstitutional Provisions Included:
There are also advertising restrictions,
which the U.S. Supreme Court has already
struck down as unconstitutional. Moreover,
these restrictions could negatively impact
signage inside a store since it may be visible
from outside the store.

Although the authors indicated that retail-
ers’ concerns were addressed in this legisla-
tion bill, they fell short in several areas and
failed to address several major points of con-
tention. Without significant changes to the
Family Smoking Prevention and Tobacco
Control Act (S. 2461 and H.R. 4433), NACS
urges Members to oppose this legislation and
will KEY VOTE AGAINST any similar
amendment that negatively impacts the re-
tailing industry.

Sincerely,
ALLISON R. SHULMAN,
Director, Government Affairs.

AMERICAN CONSERVATIVE UNION,
Alexandria, VA, July 15, 2004.

DEAR SENATOR: The American Conserv-
ative Union has learned that anti-smoking
and public health advocates are dropping
their support of the proposed FDA legisla-
tion which is scheduled for consideration on
the Senate floor today. Members of these
groups have concluded that no evidence ex-
ists that 1links established performance
standards by the FDA to safer products and
fewer deaths, as argued by Philip Morris.

In fact, public health advocates are con-
vinced that the basic regulatory framework
established by the FDA bill will make it vir-
tually impossible for reduced-risk products
to enter the marketplace. When the eco-
nomic incentive for companies to fund com-
prehensive and meaningful research into sig-
nificantly safer products is taken away, the
economic enticement of profit ceases to
exist.

FDA regulation could potentially be used
to encourage research, develop and market
actual reduced risk products, but the pro-
posed legislation does the opposite. It acts as
a roadblock preventing development and
marketing of these constantly evolving prod-
ucts.

The passage of FDA regulation is good for
only one thing: padding Philip Morris’ bot-
tom line.

This new information further reinforces
ACU’s opposition to the current FDA regula-
tion legislation. On behalf of our one-million
members and supporters, the American Con-
servative Union strongly urges you to oppose
and vote against FDA regulation of Amer-
ican tobacco, an industry that already is suf-
ficiently regulated by the federal govern-
ment. This harmful prospect is bad for Amer-
ican business, and more importantly, curbs
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the incentive for continuing the research and

development of safer products, as public

health experts have concluded.
JUNE 1, 2004.

Hon. JUDD GREGG,

Chairman, Committee on Health, Education,
Labor and Pensions, U.S. Senate, Russell
Senate Office Building, Washington, DC.

DEAR MR. CHAIRMAN: On behalf of the Asso-
ciation of National Advertisers (ANA), the
American Association of Advertising Agen-
cies (AAAA) and the American Advertising
Federation (AAF), we are writing to express
our opposition to several of the marketing
provisions of S. 2461, the ‘“‘Family Smoking
Prevention and Tobacco Control Act.”

We oppose section 102 of the bill, which
would direct the Secretary of Health and
Human Services to publish an interim final
rule that is ‘‘identical in its provisions’ to
the proposed rule promulgated by the FDA
in 1996. Legal experts from across the polit-
ical spectrum agree that the sweeping and
unprecedented restrictions in that proposal,
which would result in a de facto ban on to-
bacco advertising, would violate the First
Amendment. In fact, the U.S. Supreme Court
held in the Lorillard case in 2001 that a Mas-
sachusetts tobacco regulation that was vir-
tually identical to one part of the FDA pro-
posal was unconstitutional.

Section 201 of the bill would add new dis-
closure requirements for all tobacco adver-
tising on top of those contained in the FDA’s
1996 proposed rule. In addition, the bill would
require the FDA to conduct a rulemaking to
determine whether it should mandate the in-
clusion of tar and nicotine yields in all labels
and advertising. All of the various disclosure
requirements of S. 2461 place the government
in the role of copywriter. By ‘‘seizing’’ a sub-
stantial portion of every tobacco ad for gov-
ernment-mandated disclosures, the bill
raises First Amendment concerns about
‘“‘compelled speech’” and could result in an
unconstitutional ‘‘taking’ of a company’s
commercial property in violation of the
Fifth Amendment.

We also oppose section 203 of S. 2461, which
would grant new authority to state and local
governments to impose ‘‘specific bans or re-
strictions on the time, place and manner” of
tobacco advertisements. Much of the adver-
tising for tobacco products occurs in inter-
state commerce. Allowing individual states
and local governments to impose their own
bans or restrictions would result in a crazy-
quilt of inconsistent laws, making tobacco
advertising virtually impossible.

We take no position on the provisions of
the bill that would generally grant the Food
and Drug Administration (FDA) the author-
ity to regulate tobacco products.

Enacting the FDA’s 1996 Tobacco Advertising
Restrictions Would Violate the First Amend-
ment

We believe that the sweeping tobacco ad-
vertising restrictions promulgated by the
FDA in 1996 violate the First Amendment
rights of tobacco companies to communicate
with adults. The FDA’s proposal would im-
pose the following restrictions on tobacco
advertising:

Ban all outdoor advertising for tobacco
products within 1,000 feet of any elementary
or secondary school or playground;

Require all permitted tobacco advertising,
including direct mail, to be black text on a
white background, except in magazines,
newspapers or other periodicals with adult
readership of 85% or more, or fewer than 2
million readers under the age of 18;

Require all advertisements and labels to
identify the tobacco product as a ‘‘nicotine
delivery device’’;

Require all advertisements to contain a
government-dictated ‘‘brief statement’” (in
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addition to the current Surgeon General’s
warning) to serve as a warning about pos-
sible dangers associated with the use of to-
bacco products;

Ban the use of promotional items such as
hats or T-shirts containing the name or logo
of a tobacco product, and prohibit other pro-
motional techniques such as product give-
aways, rebates or refunds;

Require sponsorship of athletic, musical,
social or other cultural events in corporate
name only;

Require all advertisers of tobacco products
to fund and participate in a national public
education campaign designed to discourage
the use of tobacco products by minors. The
FDA would require the annual fund estab-
lished for this campaign to total $150 mil-
lion;

Require compliance with more stringent
requirements as enacted by state and local
governments; and

Authorize the enactment of additional re-
strictions seven years after implementation
of a final rule if the number of minors who
use tobacco products has not decreased by
50% from 1994 levels.

The net effect of the FDA proposal would
be a de facto ban on advertising tobacco
products. This regulatory package violates
the First Amendment protections for com-
mercial speech.

The U.S. Supreme Court has made it clear
that truthful, nondeceptive commercial
speech cannot be banned or restricted unless
the restriction ‘‘directly and materially ad-
vances’’ a ‘‘substantial governmental inter-
est” and is ‘“‘narrowly tailored” to ‘‘reason-
ably fit” that interest. See Central Hudson
Gas and Electric Corporation v. Public Service
Commission of New York, 447 U.S. 557 (1980).

In 44 Liquormart, Inc. v. Rhode Island, 517
U.S. 484 (1996), a unanimous Supreme Court
reaffirmed that all truthful, nondeceptive
advertising about a legal product is entitled
to the same level of First Amendment pro-
tection, regardless of the product.

In the Lorillard case, the Supreme Court
struck down a regulation promulgated by
the Attorney General of Massachusetts that
was similar in many respects to the FDA’s
proposed rule. The Massachusetts regulation
banned outdoor ads within 1,000-feet of
schools, parks and playgrounds and also re-
stricted point-of-sale advertising for tobacco
products. See Lorillard Tobacco Company V.
Thomas Reilly, Attorney General of Massachu-
setts, 533 U.S. 525 (2001).

In finding that the Massachusetts regula-
tion was not narrowly tailored, Justice O’
Connor actually noted a similar problem
with the FDA regulation: ‘“‘First, the Attor-
ney General did not seem to consider the im-
pact of the 1,000-foot restriction on commer-
cial speech in major metropolitan areas. The
Attorney General apparently selected the
1,000-foot distance based on the FDA’s deci-
sion to impose an identical 1,000- foot re-
striction when it attempted to regulate ciga-
rette and smokeless tobacco advertising. (Ci-
tations omitted) But the FDA’s 1,000-foot
regulation was not an adequate basis for the
Attorney General to tailor the Massachu-
setts regulations. The degree to which
speech is suppressed—or alternative avenues
for speech remain available—under a par-
ticular regulatory scheme tends to be case
specific. (Citations omitted) And a case spe-
cific analysis makes sense, for although a
State or locality may have common inter-
ests and concerns about underage smoking
and the effects of tobacco advertisements,
the impact of a restriction on speech will un-
doubtedly vary from place to place. The
FDA’s regulations would have had widely dis-
parate effects nationwide. Even in Massachu-
setts, the effect of the Attorney General’s speech
regulations will vary based on whether a locale
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is rural, suburban, or urban. The uniformly
broad sweep of the geographical limitation dem-
onstrates a lack of tailoring.” (Emphasis
added)

Thus, the Supreme Court has already ex-
amined one provision of the FDA proposal—
the 1,000-foot ban on outdoor ads—and sug-
gested that it violates the First Amendment
because it is not narrowly tailored.

The Supreme Court rejected the efforts of
the Massachusetts Attorney General to
‘‘childproof’ the flow of information in our
society. Children deserve to be protected
from inappropriate or harmful material, but
the government may not use the guise of
protecting children to impose sweeping re-
strictions on information intended for
adults. In Bolger v. Youngs Drug Products Cor-
poration, 463 U.S. 60 (1980), the Court stated
that efforts to restrict advertising cannot
lower discourse in society ‘‘to the level of
the sandbox’ and citing Butler v. Michigan,
353 U.S. 383 (1957), that ‘‘Government may
not reduce the adult population . . . to read-
ing only that which is fit for children.” 463
U.S. at 73.

One of the most vocal critics of the to-
bacco industry, Harvard Law School Pro-
fessor Laurence Tribe, argued that the to-
bacco advertising bans included in the mas-
ter settlement agreement between the to-
bacco companies and the states, if legislated,
would raise serious First Amendment con-
cerns. So have a broad range of public policy
groups, from the Washington Legal Founda-
tion to the American Civil Liberties Union
(ACLU). In testimony to the Senate Judici-
ary Committee on February 20, 1998, the
ACLU stated: “The ACLU believes that . . .
both legislation and proposed regulation by
the Food and Drug Administration (FDA)

. . on tobacco advertisements . . . is wholly
unprecedented and, if enacted, will most
likely fail to withstand constitutional chal-
lenge. Moreover, we believe that the enact-
ment of the proposed tobacco advertising re-
strictions would impose a drastic curtail-
ment of commercial speech and could have a
chilling effect on the right of the public and
businesses to engage in free speech about
controversial subjects.”

A number of legal scholars, including
Judge Robert Bork; Burt Neuborne, Pro-
fessor of Law at New York University School
of Law; Rodney Smolla, Professor of Law at
the College of William & Mary; and First
Amendment expert Floyd Abrams have all
publicly testified regarding the constitu-
tional problems with legislating this type of
speech restriction. In a Washington Legal
Foundation publication in 1996, Judge Bork
stated: ‘‘[Tlhe recent proposal of the Food
and Drug Administration (FDA) to restrict
severely the First Amendment rights of
American companies and individuals who, in
one way or another, have any connection
with tobacco products [is] patently unconsti-
tutional under the Supreme Court’s current
doctrine concerning commercial speech as
well as under the original understanding of
the First Amendment.”

While the government has a legitimate in-
terest in fighting the use of tobacco products
by minors, the FDA’s proposed regulations
sweep far too broadly and result in massive
censorship of truthful speech aimed at
adults.

New Disclosure Requirements Would Owverload
Advertisements

As noted above, the FDA’s proposed rule
from 1996 would require that all ads identify
the tobacco product as a ‘‘nicotine delivery
device” and contain a government-dictated
“brief statement,” in addition to the current
Surgeon General’s warnings. Section 201 of
S. 2461 would add another layer of disclo-
sures to all ads. It would require the ‘‘label
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statement’ to comprise at least 20% of the
area of the ad, to be placed at the top of each
ad with specific type-sizes. Further, section
206 of the bill requires an FDA rulemaking to
determine whether the agency should also
mandate the inclusion of tar and nicotine
yields in all labels and advertising.

These various disclosure requirements
would result in information overload for all
tobacco product ads. By mandating these
disclosures and requiring specific type sizes,
the bill would place the government in the
role of copywriter. It raises serious First
Amendment concerns about ‘‘compelled
speech.” It could ultimately result in an un-
constitutional ‘‘taking’” of the company’s
commercial message in violation of the Fifth
Amendment. Advertising is not free. When a
tobacco company purchases advertising
space, it acquires an important property in-
terest. The multiple disclosure requirements
of S. 2461 would literally ‘‘seize’ a substan-
tial portion of the company’s space and con-
script it for government-mandated messages.
This would be an interference with both free
speech and property rights.

New State/Local Ad Restrictions Would Make
Tobacco Advertising Impossible

We are strongly opposed to section 203 of S.
2461. That provision would authorize states
and thousands of local governments to im-
pose ‘‘specific bans or restrictions on the
time, place and manner, but not content,”” of
tobacco advertising. This could result in a
crazy quilt of inconsistent advertising re-
strictions, both intra-state and inter-state.
For example, tobacco advertising is often
placed in publications with regional or na-
tional distribution. How could a tobacco
company place an ad in a popular magazine
that complies with hundreds or potentially
thousands of inconsistent restrictions on the
‘“‘time, place and manner’’ of tobacco ads?

This provision would make tobacco adver-
tising impossible on a regional or national
basis and result in a defacto ban on this cat-
egory. It would authorize state and local
governments to engage in censorship of one
form of speech based solely on its content.
Conclusion

Some claim that tobacco products are
unique, so that it is permissible to ignore the
First Amendment just for those products.
The Supreme Court has rejected this theory
in a series of cases, including Lorillard and
the 44 Liquormart case. What you do to to-
bacco advertising today, you will be urged to
do to advertising for many other ‘‘controver-
sial”” products tomorrow. Justice Thomas
recognized this in his concurring opinion in
the Lorillard case: ‘‘Nevertheless, it seems
appropriate to point out that to uphold the
Massachusetts tobacco regulations would be
to accept a line of reasoning that would per-
mit restrictions on advertising for a host of
other products.”

Don’t start down this road to content-
based censorship of advertising. We urge you
to remove these marketing provisions from
S. 2461. The government can take strong, ef-
fective steps to restrict tobacco sales and ac-
cess to minors without trampling on the
First Amendment.

Thank you for your consideration of our
views.

Sincerely,

Daniel L. Jaffe, Executive Vice President,
Association of National Advertisers, Wash-
ington, DC.

Richard F. O’Brien, Executive Vice Presi-
dent, American Association of Advertising
Agencies, Washington, DC 20036.

Jeffry L. Perlman, Executive Vice Presi-
dent, American Advertising Federation,
Washington, DC 20005.

The Association of National Advertisers
(ANA) is the industry’s premier trade asso-
ciation dedicated exclusively to marketing
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and brand building. We represent more than
340 companies with over 8,000 brands that
collectively spend more than $100 billion an-
nually in marketing communications and
advertising. Our members market products
and services to both consumers and busi-
nesses. More information is available at
www.ana.net.

The American Association of Advertising
Agencies (AAAA), founded in 1917, is the na-
tional trade association representing the
American advertising agency business. Its
nearly 500 members, comprised of large mul-
tinational agencies and hundreds of small
and mid-sized agencies, maintain 2,000 offices
throughout the country. Together, AAAA
member advertising agencies account for
nearly 80 percent of all national, regional
and local advertising placed by agencies in
newspapers, magazines, radio and television
in the United States. AAAA is dedicated to
the preservation of a robust free market in
the communication of commercial and non-
commercial ideas. More information is avail-
able at www.aaaa.org.

As the ‘“‘Unifying Voice for Advertising,”
the American Advertising Federation (AAF),
headquartered in Washington, D.C., with a
Western Region office in Newport Beach,
California, is the trade association that rep-
resents 50,000 professionals in the advertising
industry. AAF’s 130 corporate members are
advertisers, agencies and media companies
that comprise the nation’s leading brands
and corporations. AAF has a national net-
work of 210 ad clubs and connects the indus-
try with an academic base through its 210
college chapters. More information is avail-
able at www.aaf.org.

DEAR SENATOR: I am taking this oppor-
tunity to write to urge your opposition to
the Kennedy-DeWine amendment to the FSC/
ETI bill, regarding FDA’s authority to regu-
late the sale of tobacco products.

As President of the American Wholesale
Marketers Association (AWMA), I represent
convenience distributors nationwide and our
distributor members represent more than $85
billion in US Convenience product sales.
Many of our members are your constituents.
On behalf of my AWMA members, I am writ-
ing to let you know of our deep concerns
over the devastating impact this legislation
would have upon our industry.

Tobacco products are among the many
goods distributed by our members and many
of these businesses are small, family-owned
operations. The burdensome recordkeeping
requirements and the onerous regulations re-
sulting from this legislation would work a
tremendous hardship on these business own-
ers. In addition, there are concerns that this
legislation could be ‘‘the camel’s nose under
the tent” and create a back door ban on to-
bacco products through additional restric-
tions on the approval, sale, distribution and
advertising of these products. And, the cost-
ly layer of regulation to be imposed by this
legislation would cause problems for these
family-owned businesses while providing no
real benefit to the public.

Our AWMA members consider this issue to
be of vital importance and, therefore, I urge
you to vote against any legislation that
would provide for FDA regulatory authority
over tobacco products. Thank you in advance
for your kind consideration of these con-
cerns.

Sincerely,
SCcOTT RAMMINGER,
President,
American Wholesale Marketers Association.

STATEMENT BY MEMBERS OF THE HEALTH,
EDUCATION, LABOR AND PENSIONS COMMITTEE

Many on the HELP Committee have con-
cerns with the FDA aspect of the amendment
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based on the following reasons, ‘‘In our view
it does not represent principles of good gov-
ernment. It does not produce a strong uni-
form FDA. For example, we are concerned
about the preemption provisions—we are
concerned about the lack of due process in
the reissuance of a Clinton era tobacco
rule—also we are concerned about the claims
of the provisions of the bill.”

Mr. INHOFE. These groups are all
concerned about the bill. I echo their
concern. This proposal will greatly in-
crease Federal mandates and regula-
tions on tobacco that lead to more
Government control. I find it troubling
that Congress is willing to grant so
much authority to an executive agency
while not allowing us adequate time to
evaluate and possibly amend this legis-
lation.

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized.

Mr. DEWINE. I ask unanimous con-
sent to proceed for 5 minutes.

Mr. REID. Mr. President, I ask unan-
imous consent that whoever is in oppo-
sition have an equal amount of time.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Ohio is recognized.

Mr. DEWINE. Mr. President, as we
close debate, I thank Jeff Tites, Sen-
ator KENNEDY’s very able assistant,
who has worked on this legislation, and
I also want to thank my assistants,
Abby Kral, Paul Callogi, Mike Dawson,
and Carla Carpenter, who could not be
here because she had a baby. We miss
Carla, and we welcome into the world
Ravis Mathew, her son who was just
born. We are very glad about that.

Let me respond very briefly to my
friend from OKklahoma and his com-
ments about the FDA bill not having
seen the light of day. The amendment
that is in front of us is the DeWine-
Kennedy bill, which is now an amend-
ment. The DeWine-Kennedy bill was
actually introduced in May of this
year. It is the only FDA regulation of
tobacco bill that was introduced, so it
has been out here for people to look at
for a long time. It was the product of
lengthy negotiations between health
groups and others. We went back and
forth for a long time. It is not really
dissimilar to other bills that have been
talked about before in other negotia-
tions. It has evolved over a long period
of time. It is the work product of Sen-
ator KENNEDY and myself, but it is the
second generation or third generation
of what others have done.

So the concepts in this bill are not
fundamentally new. There is nothing in
this bill that should come as a surprise
to anyone.

As I said, this has been on the floor
for a long time. People have had an op-
portunity to look at it. Interested par-
ties have had a chance to examine it.

Mr. President, I ask for the yeas and
nays. I think we are getting close to
closing this down.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.
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The yeas and nays were ordered.

Mr. DEWINE. Mr. President, Senator
KENNEDY would like to close at this
point. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I will
take a moment to once again thank
Senator DEWINE for his strong leader-
ship in our Health, Education, Labor,
and Pensions Committee on this issue.
I thank our leaders for bringing us to
where we are. I thank Senator McCON-
NELL for the opportunity to work with
him on this issue. And I thank our col-
leagues for the strong support we have
seen during the course of this discus-
sion.

This health issue is the most impor-
tant health issue we are facing on
which we can make serious progress,
progress that is almost the equivalent
of conquering cancer—it is that impor-
tant—because we have an epidemic of
smoking that is affecting the children
of this Nation. It is enormously ad-
verse to their health conditions, and it
is a source of premature death to them
as they grow and develop in the future,
causing all kinds of health ailments.

This is a children’s issue, a health
issue, a family issue because with this
legislation, there are going to be more
children who are going to be able to see
their parents when they grow older and
there are more children who will see
their grandparents when they grow
older. We have an opportunity to make
a major downpayment and major
progress in the quality of health for
these children.

I thank those who have spoken in
favor of the legislation. Hopefully, we
will get strong support for it when the
votes are cast.

Mr. President, I ask unanimous con-
sent that a list of supporters be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

LIST OF SUPPORTERS OF DEWINE-KENNEDY

FDA BILL

American Academy of Family Physicians,
American Academy of Nurse Practitioners,
American Academy of Pediatrics, American
Cancer Society, American College of Cardi-
ology, American College of Chest Physicians,
American College of Physicians, American
College of Preventive Medicine, American
Dental Association, American Heart Associa-
tion, American Lung Association, American
Medical Association, American Public
Health Association, American Psychological
Association, American School Health Asso-
ciation, American Society of Addiction Med-
icine, American Society of Clinical Oncol-
ogy, American Thoracic Society, Association
of Maternal and Child Health Programs, As-
sociation of Schools of Public Health.

Campaign for Tobacco-Free Kids, Center
for Parish Nursing & Health Ministries, Cen-
ter for Tobacco Cessation, Children’s Defense
Fund, Church of the Brethen Witness/Wash-
ington Office, Church Women United, Evan-
gelical Lutheran Church in America, General
Board of Church and Society of the United
Methodist Church, General Board of Global
Ministries The United Methodist Church,
Special Program on Substance Abuse and
Related Violence (SPSARV), Health Min-
istries Association, Interreligious Coalition
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on Smoking or Health, Islamic Society of
North America, National Latino Council on
Alcohol and Tobacco Prevention, National
Association of County and City Health Offi-
cials (NACCHO), National Association of
Local Boards of Health, National Center for
Policy Research for Women & Families, Na-
tional Education Association, National
Woman’s Christian Temperance Union, Na-
tional Women’s Law Center, Oncology Nurs-
ing Society.

Office of Family and Children’s Ministries
of Disciples Home Missions of the Disciples,
Praxis Project, Presbyterian Church (USA),
Washington Office, Seventh-day Adventist
Church, Society for Public Health Edu-
cation, Tobacco Program, Interfaith Center
on Corporate Responsibility, United Church
of Christ.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I have
a couple comments. Again, I com-
pliment my colleagues, Senator KEN-
NEDY and Senator DEWINE. They have
been steadfast in their advocacy. Sen-
ator DEWINE is right, he and Senator
KENNEDY introduced this a long time
ago. If I am correct, it did not pass out
of a committee, it is not on the cal-
endar, and all of a sudden it appears on
the floor.

These are two bills combined, and my
biggest objection is with the buyout.
The buyout is $12 billion. How often do
we spend $12 billion around here with-
out having any hearing on it? The
buyout did not pass out of a com-
mittee. It did not pass out of the Agri-
culture Committee. It certainly was
not considered by the Budget Com-
mittee.

There is no payment limitation, I say
to Senator GRASSLEY. In the House
bill, with the $9.6 billion, it is esti-
mated by one group to be 480 million-
aires. Some estimates are 85 percent of
the quota owners are not farmers. I do
not know how many of those will be
made millionaires.

The Senate bill we are going to vote
on does not even eliminate the tobacco
program. A lot of people are thinking
we will spend this money, we will buy
the quotas back, and then be done with
it. No, there will be a Federal board set
up by the Secretary. The Secretary
will establish a permanent advisory
board for the purpose of setting what
kind of tobacco shall be in the Acreage
Limitation Program, I tell my col-
league from Nevada, where they limit
acres, make recommendations on
acres.

The Secretary, with the Tobacco
Quality Board, shall establish and
maintain the Acreage Limitation Pro-
gram for each crop, each kind of to-
bacco. If we have an acreage limitation
program, that is a price support pro-
gram. That is a continuation of the to-
bacco program.

So we are going to throw away $12
billion and maybe benefit one tobacco
company versus all the other tobacco
companies, spend a whole lot more
money, have another 100 some-odd
pages of regulations, some of which
were so intrusive—I have not had a
chance to review these regulations in
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detail, but in past years, some of these
regulations dealt with convenience
stores. If a convenience store did not
check IDs of people up to age 21 or age
25, they could be penalized and fined
and successively with higher penalties.
If they did not check IDs three or four
times of somebody who is 24 years old—
they are military and obviously old
enough to smoke—if they did not check
their ID, the fines could be in the thou-
sands of dollars.

That was in previous regulations. I
am not sure if it is in these regulations
because I have not had enough time to
decide. I know there is a blank check
for the Secretary to outlaw tobacco if
he so desires, to ban advertising if he
so desires.

I don’t like tobacco consumption. I
don’t want people to smoke. If Con-
gress wants to ban tobacco, let’s do it.
Let Congress do it. Let the elected offi-
cials do it, not the Secretary of HHS.
These regulations are too broad. I
know Senator GREGG had a proposal
that was not quite as aggressive. I
would like to vote on it. I would like to
consider the two. We don’t even have
the option. The option is take these
regulations, 155 pages—and my guess is
most were promulgated by the Clinton
administration which we rejected ear-
lier—and then let’s add a $12 billion
buyout program that almost guaran-
tees we will have a buyout program
that comes out of conference on the
FSC/ETI bill.

My final comment is, two wrongs do
not make a right. The House was wrong
to put in a tobacco buyout in the FSC/
ETI bill. Now we are going to double
that wrong and almost ensure it is
going to come back from conference
with a multibillion-dollar buyout,
where some people are going to make
millions of dollars. We are going to pay
people a whole lot of money and maybe
even continue the program. That is ab-
surd. That is a waste of money. That is
paying people for the privilege—frank-
ly, if they had a quota, the Govern-
ment gave them a quota; they had a
special benefit over all other land-
owners in the United States. Oklahoma
did not have a quota. We could not
grow tobacco if we wanted to. We could
not get the higher prices. Now we give
a special reward to people who have a
quota. We buy them out, and we are
going to have a price support program
in addition if we pass the Senate lan-
guage.

That is bad legislation. I hope our
colleagues will recognize if they vote
for this today and if it comes back
from conference in any way resembling
this, they are going to be embarrassed
because a year or so from now, some-
body is going to do a report saying
XYZ tobacco quota owner—and there
are several in the District of Columbia.
I don’t know how much tobacco is
grown in the District of Columbia, but
quotaholders in the District of Colum-
bia get millions of dollars. They are
going to be reading about this and be
upset, and they are going to say: Con-

July 15, 2004

gress, how could you do this? Then
they are going to go back and say: Con-
gress didn’t debate this much.

I compliment my colleague from
Ohio. Most of the debate has been on
the FDA regulations, not the buyout.

I hope my colleagues reject the
amendment.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, this has
been a very good debate. In closing the
debate, I thank all those who have par-
ticipated. I ask my colleagues to vote
yes. Ultimately, this is a question
about common sense, having the FDA
regulate this product, and it is a ques-
tion of saving lives. That is what we
will do.

I thank the Chair, and I yield the
floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

UNITED STATES-AUSTRALIA FREE
TRADE AGREEMENT IMPLEMEN-
TATION ACT

Mr. GRASSLEY. I now ask unani-
mous consent that the FSC bill be tem-
porarily set aside and I now move to
proceed to H.R. 4759, the Australia Free
Trade Agreement. I further ask con-
sent that there be 6 hours equally di-
vided between the chairman and rank-
ing member or their designees; pro-
vided further that all other provisions
of the statute remain applicable to the
bill.

Further, I ask unanimous consent
that following the use or yielding back
of the time the Senate proceed to a
vote on the passage of H.R. 4759, and
immediately following that vote the
Senate resume consideration of the
FSC bill and proceed to a vote in rela-
tion to the DeWine amendment as pro-
vided under the order.

Finally, I ask unanimous consent
that there be 2 minutes equally divided
for debate prior to the second vote.

The PRESIDING OFFICER. Is there
objection?

The Senator from Nevada.

Mr. REID. Mr. President, it is my un-
derstanding that we would have 2 min-
utes on each side, if there is opposition
to this, which I think there will be. Is
that right?

Mr. GRASSLEY. Yes. That would be
on the DeWine amendment?

Mr. REID. Yes.

The PRESIDING OFFICER. Does the
Senator modify his request?

Mr. GRASSLEY. Yes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Before the distinguished
chairman makes his statement, for the



		Superintendent of Documents
	2015-05-21T09:03:25-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




