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The Senate met at 10 a.m. and was
called to order by the President pro
tempore [Mr. STEVENS].

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

O God, our protector, mountains
melt in Your presence and islands
shout for joy. We praise You because
Your ways are just and true. You know
our hearts and minds like an open
book. Thank You for the security we
have in You. When all around us seems
destined for disaster, You alone remain
our rock and refuge.

Lead our national and international
leaders on the right road and give them
strength for the journey. Keep them
safe as You provide them with the pa-
tience to wait for Your harvest. Save
them from the plots of evil and from
the enemies of freedom. Give them the
courage to speak for justice.

Give us the grace to love and pray
even for those who hurt and wrong us.
We pray this in Your holy Name.
Amen.

PLEDGE OF ALLEGIANCE
The PRESIDENT pro tempore led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. The
majority leader is recognized.

——
SCHEDULE

Mr. FRIST. Mr. President, good
morning to everyone on this pleasant
Saturday morning.

Today the Senate convenes for a rare
weekend session. I believe it reflects
our commitment to completing the

Senate

very important business that has a di-
rect impact on Americans. That is why
we are here. We have important busi-
ness before us and we will complete
that business.

This morning, we will have the con-
cluding remarks and amendments to
the Senate intelligence and homeland
security reform resolution under last
night’s order. At 11:15, we will begin
the series of rollcall votes, which will
conclude our action on this resolution.
There will be anywhere from three to
five votes, depending on the number of
amendments that have been worked
out. The final vote in the sequence will
be on a sense-of-the-Senate resolution
on agricultural disasters.

Today, we will also consider any
available conference reports that ar-
rive from the House, and that includes
appropriation measures, as well as the
Department of Defense authorization.

We also have an agreement that the
cloture vote on the FSC JOBS con-
ference report will occur at 1 p.m. on
Sunday. I hope that cloture is invoked
and, once invoked, on the JOBS legisla-
tion, we can move expeditiously toward
passage of that conference report.

With that said, although we have
made great progress toward finishing
the remaining items on our agenda,
there is still work to do. Individual
members will ultimately determine
how long the Senate will remain to
complete our business. As I have stated
repeatedly, we will stay in session
until our work is done. I ask those in-
dividual Members to give consideration
to the business we have before us and
to our commitment on completing this
business, and that they give every con-
sideration to scheduling in that regard.

We are here through the weekend to
work toward our goal, and I will con-
tinue to work with Senators to see if
we can expedite our schedule for fin-
ishing.

RECOGNITION OF THE
DEMOCRATIC LEADER

The PRESIDENT pro tempore. The
Democratic leader is recognized.

———————

COMPLETING THE SENATE’S WORK

Mr. DASCHLE. Mr. President, I also
concur with the majority leader. I
think today is going to be a very im-
portant day, because we will now have
completed the first phase of the Sen-
ate’s work in response to the 9/11 Com-
mission recommendations. I have said
this now on several occasions, but I
think it bears repeating—it would not
have happened were it not for the great
effort made by the Senator from Ken-
tucky and the Senator from Nevada,
our two assistant leaders. I congratu-
late them and I appreciate their excel-
lent work.

The majority leader also noted an in-
terest and absolute necessity of fin-
ishing work on the foreign sales credit
bill. I will be supporting cloture as
well. I know there are all Kinds of con-
flicting views about how many votes,
what kind of votes, and what time the
vote should be on Sunday. I know it is
an inconvenience to a lot of Senators
and we will try to accommodate those
concerns as best we can. I think a Sun-
day vote—at least one—is unavoidable.
I apologize to those who are inconven-
ienced. I don’t think we have any
choice given our circumstances. I also
hope we can finish homeland security.
As the majority leader has said on sev-
eral occasions, it is important that we
finish the homeland security bill. We
cannot leave, as he has noted several
times, without finishing that. It sends
a terrible message to the country if we
are not in a position to complete our
work. I know the conferees are almost
finished. So I hope we can complete our
work over the course of the next sev-
eral days.

We will work with the majority in
making sure these unfinished items are
completed, even though we cannot say
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at this point how much more time it is
going to take to do so. I appreciate the
majority leader’s determination to fin-
ish our work before we leave. We will
work with him to do that.

———
RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

INTELLIGENCE COMMITTEE
REORGANIZATION

The PRESIDENT pro tempore. Under
the previous order, the Senate will re-
sume consideration of S. Res. 445,
which the clerk will report.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 445) to eliminate cer-
tain restrictions on service of a Senator on
the Senate Select Committee on Intel-
ligence.

Pending:

McConnell/Reid/Frist/Daschle Amendment
No. 3981, in the nature of a substitute.

Bingaman (for Domenici) Amendment No.
4040 (to Amendment No. 3981), to transfer ju-
risdiction over organization and manage-
ment of United States nuclear export policy
to the Committee on Energy and Natural Re-
sources.

The PRESIDENT pro tempore. Under
the previous order, the time until 11:15
a.m. shall be equally divided between
the managers, with 30 minutes under
the control of the Senator from Iowa,
Mr. HARKIN. Who yields time?

The majority leader is recognized.

AMENDMENT NO. 4035, AS MODIFIED

Mr. FRIST. Mr. President, I ask for
the consideration of the modified
version of my amendment No. 4035,
which is at the desk.

The PRESIDENT pro tempore. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Tennessee [Mr. FRIST]
proposes an amendment numbered 4035, as
modified.

The amendment is as follows:

At the end of section 201, insert the fol-
lowing:

(i) PuUBLIC DISCLOSURE.—Section 8 of S.
Res. 400 is amended—

(1) in subsection (b)—

(A) in paragraph (1), by striking ‘‘shall no-
tify the President of such vote’ and insert-
ing ‘‘shall—

““(A) first, notify the Majority Leader and
Minority Leader of the Senate of such vote;
and

‘“(B) second, consult with the Majority
Leader and Minority Leader before notifying
the President of such vote.”’;

(B) in paragraph (2), by striking ‘‘trans-
mitted to the President’” and inserting
“transmitted to the Majority Leader and the
Minority Leader and the President’’; and

(C) by amending paragraph (3) to read as
follows:

‘(3) If the President, personally, in writ-
ing, notifies the Majority Leader and Minor-
ity Leader of the Senate and the select Com-
mittee of his objections to the disclosure of
such information as provided in paragraph
(2), the Majority Leader and Minority Leader
jointly or the select Committee, by majority
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vote, may refer the question of the disclo-
sure of such information to the Senate for
consideration.

Mr. FRIST. Mr. President, this
amendment has been cleared on both
sides. I urge its adoption.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 4035), as modi-
fied, was agreed to.

The PRESIDENT pro tempore. Who
seeks recognition?

The Senator from Nevada.

Mr. REID. Mr. President, we have a
number of amendments that are still
outstanding. We disposed of the Frist
amendment this morning, and we still
have COLLINS, NICKLES, HUTCHISON,
BINGAMAN, and ROCKEFELLER that are
in order. I don’t know if they are going
to offer all of those amendments, but
we have 1 hour and 5 minutes until we
start voting. Everyone should under-
stand, as I understand the order en-
tered, a half hour over the next 656 min-
utes is for Senator HARKIN. So we have
35 minutes to debate these amend-
ments. If they are not debated, we will
start voting on them.

I think it would be unfortunate if
people had to act on amendments with-
out hearing something from someone. I
hope they will either withdraw the
amendments or present them. It puts
Senator MCCONNELL and me in an awk-
ward position when the amendments
are in order and nobody is here to offer
them. It is not fair to the Senate that
there is not someone who lets us know
whether they are going to be with-
drawn or be offered, because some of
the subject matter of the amendments
is not very clear, as least to this Sen-
ator.

I have been told the Rockefeller
amendment is not going to be offered.

The PRESIDENT pro tempore. The
Senator from Kentucky.

Mr. McCONNELL. Mr. President,
floor staff also informs me that the
Collins amendment will not be offered.

As Senator REID indicated, we hope
to hear from others who are on the list
as to what their intentions might be. If
they want to offer their amendment,
now would be a good time to come and
explain it.

The PRESIDENT pro tempore. Does
the Senator need to withdraw that
amendment?

Mr. REID. The Collins amendment is
withdrawn?

The PRESIDENT pro tempore. It is
the Chair’s understanding that it will
not be offered. I do not know if it is
pending.

Mr. MCCONNELL. It is not pending.

Mr. REID. It is not pending, so I ask
that it be deleted from our list because
it is on the list of amendments that
was entered into last night. So we still
have the Nickles, Hutchison, and
Bingaman amendments.

The PRESIDENT pro tempore. The
Senator from Kentucky.

Mr. McCONNELL. I have been in-
formed that Senator NICKLES does in-
tend to offer his amendment.
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AMENDMENT NO. 4027 TO AMENDMENT NO. 3981,
AND AMENDMENT NO. 4041 TO AMENDMENT NO.
4027, EN BLOC
Mr. McCONNELL. Mr. President, I

call up amendment No. 4027 by Senator

NIcKLES and also a second-degree

amendment by Senator NICKLES, No.

4041. As I indicated, Senator NICKLES

will be here to debate that amendment

later.

The PRESIDENT pro tempore. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Kentucky [Mr. McCON-
NELL], for Mr. NICKLES, for himself, and Mr.
CONRAD proposes an amendment numbered
4027.

The Senator from Kentucky [Mr.
McCONNELL], for Mr. NICKLES, for him-
self, and Mr. CONRAD Dproposes an
amendment numbered 4041 to amend-
ment No. 4027.

The amendments are as follows:

AMENDMENT NO. 4027
(Purpose: To vest sole jurisdiction over the

Federal budget process in the Committee

on the Budget)

At the end of Section 101, insert the fol-
lowing:

‘‘(e) JURISDICTION OF BUDGET COMMITTEE.—
Notwithstanding paragraph (b)(3) of this sec-
tion, the Committee on the Budget shall
have exclusive jurisdiction over measures af-
fecting the congressional budget process, in-
cluding:

(1) the functions, duties, and powers of the
Budget Committee;

(2) the functions, duties, and powers of the
Congressional Budget Office;

(3) the process by which Congress annually
establishes the appropriate levels of budget
authority, outlays, revenues, deficits of sur-
pluses, and public debt—including subdivi-
sions thereof—and including the establish-
ment of mandatory ceilings on spending and
appropriations, a floor on revenues, time-
tables for congressional action on concurrent
resolutions, on the reporting of authoriza-
tion bills, and on the enactment of appro-
priation bills, and enforcement mechanisms
for budgetary limits and timetables;

(4) the limiting of backdoor spending de-
vices;

(5) the timetables for Presidential submis-
sion of appropriations and authorization re-
quests;

(6) the definitions of what constitutes im-
poundment—such as ‘‘rescissions” and ‘‘de-
ferrals’’;

(7) the process and determination by which
impoundments must be reported to and con-
sidered by Congress;

(8) the mechanisms to insure Executive
compliance with the provisions of the Im-
poundment Control Act, title X—such as
GAO review and lawsuits; and

(9) the provisions which affect the content
or determination of amounts included in or
excluded from the congressional budget or
the calculation of such amounts, including
the definition of terms provided by the Budg-
et Act.”

AMENDMENT NO. 4041 TO AMENDMENT NO. 4027
(Purpose: To vest sole jurisdiction over the

Federal budget process in the Committee

on the Budget, and to give the Committee

on the Budget joint jurisdiction with the

Governmental Affairs Committee over the

process of reviewing, holding hearings, and

voting on persons, nominated by the Presi-
dent to fill the positions of Director and

Deputy Director for Budget within the Of-

fice of Management and Budget)

Strike all after the first word, and insert
the following:
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JURISDICTION OF BUDGET COMMITTEE.—NoOt-
withstanding paragraph (b)(3) of this section,
and except as otherwise provided in the Con-
gressional Budget Act of 1974, the Committee
on the Budget shall have exclusive jurisdic-
tion over measures affecting the congres-
sional budget process, which are:

(1) the functions, duties, and powers of the
Budget Committee;

(2) the functions, duties, and powers of the
Congressional Budget Office;

(3) the process by which Congress annually
establishes the appropriate levels of budget
authority, outlays, revenues, deficits or sur-
pluses, and public debt—including subdivi-
sions thereof—and including the establish-
ment of mandatory ceilings on spending and
appropriations, a floor on revenues, time-
tables for congressional action on concurrent
resolutions, on the reporting of authoriza-
tion bills, and on the enactment of appro-
priation bills, and enforcement mechanisms
for budgetary limits and timetables;

(4) the limiting of backdoor spending de-
vices;

(5) the timetables for Presidential submis-
sion of appropriations and authorization re-
quests;

(6) the definitions of what constitutes im-
poundment—such as ‘‘rescissions’ and ‘‘de-
ferrals’’;

(7) the process and determination by which
impoundments must be reported to and con-
sidered by Congress;

(8) the mechanisms to insure Executive
compliance with the provisions of the Im-
poundment Control Act, title X—such as
GAO review and lawsuits; and

(9) the provisions which affect the content
or determination of amounts included in or
excluded from the congressional budget or
the calculation of such amounts, including
the definition of terms provided by the Budg-
et Act.

(f) OMB Nominees.—The Committee on the
Budget and the Governmental Affairs Com-
mittee shall have joint jurisdiction over the
nominations of persons nominated by the
President to fill the positions of Director and
Deputy Director for Budget within the Office
of Management and Budget, and if one com-
mittee votes to order reported such a nomi-
nation, the other must report within 30 cal-
endar days session, or be automatically dis-
charged.

The PRESIDENT pro tempore. Who
yields time?

Mr. McCONNELL. I suggest the ab-
sence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HARKIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. McCCONNELL. Mr. President, I
say to the Senator from Iowa, we have
a few amendments that may be offered.
I am concerned that the offerors will
have no time at all to explain their
amendments prior to the votes at 11:15.
I am wondering if the Senator from
Iowa would object if we have Senators
who want to offer amendments on our
list, which they are entitled to do,
prior to the vote at 11:15, how we could
accommodate them and give them an
opportunity to explain what the
amendment was about.

Mr. HARKIN. I do not mind. I
thought I had half an hour under the
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rule. I do not care when I take my half
hour. I can take it now or I will take it
whenever. It does not make any dif-
ference to me.

Mr. MCCONNELL. Mr. President, his
half hour is unrelated to the under-
lying bill.

The PRESIDENT pro tempore. That
is correct, and the time of the quorum
has not been charged against the Sen-
ator from Iowa. He has 30 minutes.

Mr. HARKIN. I do not have to take it
now if the Senator wants to do some-
thing else.

The PRESIDENT pro tempore. The
Senator is recognized for his 30 min-
utes.

Mr. HARKIN. Mr. President, I under-
stand I have a half hour of time yielded
to me. I may have to yield it to an-
other Senator, but I will take some
time right now.

NATURAL DISASTER RELIEF

Mr. President, the resolution I have
offered is very straightforward. It sim-
ply reiterates the policy that this Sen-
ate and this Congress has endorsed re-
peatedly over the decades. It basically
is that agricultural disaster assistance
should be designated as emergency
spending and not taken out of other
farm programs. This is the way we
have done this going back 50 years or
more. In fact, I have looked and I have
only found one instance in the last 50
years where we have offset, as they
say, disaster assistance with some
other money from the same program.

That was 2 years ago and that was
corrected right away. We are now
about to do the same thing.

Mr. President, one of the few uncer-
tainties about agriculture is the uncer-
tainty of the weather. And that is true
whether it is farming or ranching,
growing orchard crops or growing any
other type of agricultural production.
Even when a farmer has used his best
practices, taken prudent steps to
produce a crop, severe weather events
can destroy years of work and threaten
their livelihood.

Let me just quote from the USDA
Web site:

Natural disaster is a constant threat to
America’s farmers and ranchers. From
drought to flood, freeze, tornadoes, or other
calamity, natural events can severely hurt
even the best run agricultural operation.

We have responded to these disasters
through emergency legislation in the
past because we believed it was essen-
tial to respond to natural disasters to
lessen the financial hardship involved.
We do have programs in place such as
crop insurance, loans, and so forth.
However, major disasters can easily
overwhelm these programs, and that is
why Congress has consistently re-
sponded to natural disasters by pro-
viding emergency assistance. This
emergency assistance usually covers
crop losses, forages—that is hay and
things like that—pasture losses for
livestock producers, funding for tree
assistance programs, and again there is
some misconception that this disaster
money makes the producer whole, puts
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the producer where he would be if the
disaster never happened. That is just
not true.

Let me give you an example. It is
only available, first of all, if you have
over 35 percent loss of your expected
production. So if you have a loss under
35 percent, you don’t get anything any-
way. But let’s take an example of a
Kansas farmer who, in a normal year,
produces 100 bushels of grain sorghum
per acre. Now he only harvests 80 bush-
els. Well, if the grain sorghum is worth
$2.30 a bushel, that farmer will have an
income shortfall of $46 an acre, but he
will not be eligible for any disaster as-
sistance because he only had a 20-per-
cent loss, so he gets nothing. If the
yield is only 50 percent, that means he
has a 50-percent loss. His income short-
fall is $115 an acre. Now the farmer is
eligible for disaster assistance for 15
bushels of that loss—at a low payment
rate. So, again, it is only a small frac-
tion of what he gets. He loses $115, and
receives only about $20. So some people
think disaster assistance puts you back
where you were if you were whole. No,
it does not. It basically just kind of
keeps you going, and that is about it.

Now, you will hear a lot of reference
to drought relief or a drought bill or
drought emergency assistance. Well,
that is a misconception. It has been a
misconception all along. While that
may be the most common problem, dis-
aster legislation covers the whole
range of weather-related losses. The
bill language covers losses ‘‘due to
damaging weather or related condi-
tions.”

In addition to drought, the regula-
tions that carry out disaster assistance
include hurricanes, hail, floods, fires,
freezes, tornadoes, mud slides, pest in-
festation, and other calamities—in
short, just about anything Mother Na-
ture can throw agriculture’s way. It
doesn’t matter what weather event
causes the loss. It doesn’t matter if it
is part of a hurricane that has a name
or just a plain old ordinary storm that
strikes the Midwest. It doesn’t matter
whether the crop loss happens in a cat-
astrophic afternoon storm or whether
it is the result of a drought that lasts
9 or 10 or 12 months. We have always
included those in disaster assistance
and treated them alike. That is what
we passed in the Senate a few weeks
ago. We passed an amendment unani-
mously on a voice vote to cover all
types of weather-related disaster losses
across the country and treated them
the same.

That is basically what my resolution
says. The White House and the House
of Representatives decided to take a
different approach. President Bush sent
Congress the disaster assistance pro-
posal that included agricultural dis-
aster payments only for losses caused
by hurricanes and left out assistance
for a whole range of other disaster
losses across the country. Further-
more, this hurricane disaster assist-
ance would be designated emergency
spending, meaning that it would not be
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taken away from other programs. The
President was adamant that if Con-
gress is going to respond to any other
disasters across the country, then the
cost has to be offset from the farm bill,
and that is what the House measure
did. It is interesting, the States in-
cluded in the House hurricane package
are Florida, Alabama, Mississippi, Lou-
isiana, South Carolina, North Carolina,
Georgia, Virginia, and Pennsylvania.
So if you are a farmer in those States
and you have a hurricane-related loss,
your losses are covered without offsets.
You get the emergency spending meas-
ure assistance. Here is the interesting
wrinkle, Mr. President, in the Presi-
dent’s package. If you are a farmer in
one of those hurricane States that I
just mentioned, but your loss was not
from the hurricane—let’s say you had a
hailstorm. Let’s say you had high wind
damage from a severe storm in May.
Let’s say you had a pest infestation or
something like that. Guess what. You
get no assistance. In the House, in
what the President proposed, if you
suffer loss from a hurricane, your pay-
ments are under emergency spending.
But if you are in a hurricane State and
you have another disaster caused by a
hailstorm, well, then the cost of your
assistance comes out of the farm bill.

What kind of nonsense is that?

A sugarcane farmer, God bless him,
in Florida lost his crop because of the
hurricane. That farmer gets com-
pensated out of the emergency pack-
age. Let’s say you are a corn farmer in
Ohio and your crop was knocked down
by a tornado. Guess what. You are not
in. Whatever assistance you get has to
come out of the farm bill. So why is it,
why is it that if you got hit by a hurri-
cane, you are treated one way; if you
get hit by a tornado or a hailstorm or
a fire or a drought, you are treated an-
other way. It absolutely makes no
sense. So, again, we draw these artifi-
cial lines. The President has drawn
them. Why discriminate against cer-
tain farmers? If you are a farmer and
you lose your crop, as I said, to a tor-
nado or high winds in Ohio or Wis-
consin or Iowa or Minnesota or Mis-
souri, well, guess what. They are going
to take it out of one pocket and put it
into your other pocket. But if you are
a farmer down in Florida, they don’t
take it out of your pocket. The whole
country, all of us, help pay for those
disasters as we have done for the last
50 years.

Now the President wants to take the
money out of the Conservation Secu-
rity Program. That program covers the
entire United States of America. Why
would you want to take money out of a
State such as Pennsylvania that uses
conservation money or Ohio or Wis-
consin or Minnesota or Iowa or Mis-
souri, taking money out of those
States to send to Texas or Oklahoma
or Wyoming or Colorado to help the
farmers who had a drought? That
doesn’t make sense. It seems if you are
going to have a disaster assistance
package, the whole country ought to
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pay for it, all of it. When you have an
earthquake in Alaska, do we take the
money out of one State, just one State,
and pay for that—or two States—or do
we just take it out of a State that
maybe—we take it out of California be-
cause they have an earthquake and we
send it to Alaska? No.

The entire United States of America,
all of our people contribute to make
sure that anyone who is hurt by an
earthquake in Alaska or California or a
flood in Iowa gets compensated and
gets help. We had a flood in Iowa in
1993 that devastated our State. We
didn’t take money out of South Dakota
or we didn’t take out of Missouri or an-
other State, out of what they get. The
whole country came to our assistance.

As I said, I feel sorry for the people
who have been hit by hurricanes, and
we should help them, but we ought to
do it on a national basis and not try to
take it out of one pocket, one part to
help another. That is not right. It is
not right to discriminate against farm-
ers.

One last thing I will say before I
yield the floor. We don’t take away a
community’s Federal funds for high-
ways or housing or hospitals to fund
civil disaster assistance. In other
words, if we have a civil disaster, why
should we take the money out of the
highway money? If we are going to help
Florida out, why don’t we take it out
of Florida’s highway money? Take it
out of their housing money? Take it
out of their hospital money to pay for
their civil disaster? We don’t do that.
So why should we do it in agriculture,
on farmers? Why should we take it out
of the farmers’ pockets to pay for a dis-
aster? Why don’t we take the money
out of the highway money going to
Florida to pay for the hurricane? Take
it out of their hospital money? Take it
out of their housing money? We don’t
do that. We don’t do it because it is not
the right thing to do. We should not
take it from the farm bill either.

I realize those of us who represent
farmers and farm States, we get hit
often because they say farmers get this
and that. I want to point out, as I have
pointed out time and time again, since
we passed the farm bill in 2002 and the
President signed it in May of 2002, we
have saved the taxpayers of this coun-
try over $15 billion in less commodity
program spending. I think that is a
pretty healthy contribution by our
farmers and our ranchers to help re-
duce the deficit of this country. Now
they want to take more money out of
agriculture to pay for a disaster. It is
wrong. That is why I have offered this
resolution which basically says:

It is the sense of the Senate that the 108th
Congress should provide the necessary funds
to make disaster assistance available for all
customarily eligible agricultural producers
as emergency spending and not funded by
cuts to the farmer.

It is very simple and straightforward.

Madam President, how much time do
I have remaining?

The PRESIDING OFFICER (Ms.
SNOWE). THE SENATOR HAS 16 MINUTES
REMAINING.

October 9, 2004

Mr. HARKIN. Madam President, I
don’t know if anyone wants any time. I
will be glad to yield to my friend from
North Dakota.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. CONRAD. Madam President, I
rise today to support the ranking mem-
ber on the Senate Agriculture Com-
mittee in what he is saying. I am in my
18th year in the Senate. Only once be-
fore in that entire time have we taken
money from other farmers to provide
the funds to cover a natural disaster
for others. That is just wrong. That is
not the way we have operated. We have
always dealt with natural disasters
through emergency funding because
none of us can know who is going to
get hit by a natural disaster. None of
us can know who is going to have a
hurricane or a drought or a freeze.

In my State we have had three of the
four. We didn’t have hurricanes. We
don’t get hurricanes in North Dakota.
But we have had drought in the south-
western part of the State. I have just
taken a drought tour, and it looks like
a moonscape. Nothing is growing. It is
disastrous. The corn crop is about a
foot high. There are no ears in the corn
crop.

I go to the northern part of my State,
and it is flooded. It is unbelievable. We
have a lake in north central North Da-
kota called Devils Lake. That lake has
risen 25 feet in the last 7 years. That
lake is now 2% times the size of the
District of Columbia, and it has risen
25 vertical feet, taking up hundreds of
thousands of acres.

We, as a Federal Government, have
already had to buy out the entire town
of Church’s Ferry. We have had other
towns that are on the brink of being
swallowed up. We have spent tens of
millions of dollars protecting the town
of Devils Lake. We have moved over 600
structures.

All across the northern tier of North
Dakota, something very unusual is
happening. We have had extraor-
dinarily wet conditions over a pro-
longed period. The result is 2 million
acres they could not even plant this
year—2 million acres. That is bigger
than the size of the State of Dela-
ware—land that couldn’t be planted.

The land that could be planted is now
so wet they can’t drive the equipment
in to harvest the crop. So you drive by
the road and it looks like a fabulous
crop, like there is a tremendous barley
crop out there. It looks like 90- to 100-
bushel barley. But you can’t get into
the land to take it off because the
ground is soaked.

I was just at a farmer’s home and he
pointed up to the top of the rafters in
his barn. He said: Senator, that is
where the water is going to be 6
months from now, according to the
State water commission, because the
whole area is flooding.

In the midst of that we had a freeze
in early August. Drought, flood,
freeze—I have lived in North Dakota
all my life, and I have never seen such
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a collection of natural disasters. So
while I have great sympathy for the
people of Florida and Southeastern
United States who have suffered hurri-
canes, and I am prepared with my vote
to help them, we would expect the
same in return. They are not the only
ones who have been hurt. I have tens of
thousands of farm families who are
wondering now, Is Washington going to
help or is Washington going to turn its
back?

We have not been on the news. The
networks haven’t been out there cov-
ering this drought. They have not cov-
ered this flooding because this is a
slow-motion disaster. This is not the
kind of thing that makes good tele-
vision, as the water rises in North Da-
kota. That doesn’t make good tele-
vision. It is a slow-motion disaster, but
it is a disaster nonetheless. People’s
lives are being devastated.

Always before we have had emer-
gency funding—with one exception in
the 18 years I have been here. Always
before, when an area suffered natural
disasters, we have voted emergency
funding to give them some help.

Let me make clear to my col-
leagues—I have heard some say: If you
would have had preventive planning,
you wouldn’t have any losses because
you didn’t have to plant the crop. That
is not the way it works. You still have
your land payment, you still have all
your management expenses, and in
most cases people put on fertilizer in
anticipation of being able to plant.
This idea that they don’t have expenses
is just wrong.

Then I have heard they will get more
help than what they have lost. That is
just wrong. People have said: They
have crop insurance. Crop insurance
will make them whole. No.

Crop insurance will not come any-
where close to making them whole; no-
where close. First of all, you have to
have a 3b-percent loss before you get
anything. Then you only get a percent-
age of your loss over 35 percent. That is
not going to make people anywhere
close to whole—nowhere close. Even if
you take disaster assistance and crop
insurance, you are nowhere close to
whole. You still have significant losses.
That is the fact of the matter.

The disaster assistance we pass in
the Senate is desperately needed, and
it should not be taken away from other
farmers in order to pay for it. We
shouldn’t take from what they need in
order to try to provide assistance for
those who have suffered natural disas-
ters. That is not right. It is not fair. It
has not been done before, with one ex-
ception in the 18 years I have been in
the Senate. I had my staff go back and
research the whole history. We have
never done things that way with one
exception.

We should not go down this path of
turning our back on people who have
suffered natural disasters, whether it is
a hurricane, whether it is a flood,
whether it is a drought, whether it is a
freeze, or some horrific outbreak of dis-
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ease. We need to stand ready to reach
out with a helping hand.

I thank the ranking member from
the State of Iowa, Senator HARKIN, for
standing up, fighting back and being
very clear about what is at stake here;
and to our leader, Senator DASCHLE.
The truth is without Senator DASCHLE
as our leader, we wouldn’t have a pray-
er of getting the assistance our area
desperately needs. That is a fact.

Mr. DASCHLE. Madam President, I
thank the distinguished Senator from
North Dakota for his very kind words.
There are a number of people who de-
serve great credit, beginning, of course,
with our distinguished ranking mem-
ber on the Senate Agriculture Com-
mittee. He has been the most forceful,
the most passionate, the most articu-
late voice for agriculture and I am
proud to call him my leader.

He and I were in the room when we
wrote this a couple of years ago. I re-
member so vividly. It was in the room
across the hall. This legislation
wouldn’t even exist were it not for
what Senator HARKIN did in the room
across the hall as we negotiated these
issues and got the commitment from
this administration and from our Re-
publican friends that this conservation
program would be fully funded. We got
a commitment. Almost before the ink
was dry, that commitment withered
away. It disappeared.

I can understand the frustration of
the distinguished Senator, the anger
and the disappointment that after
being given the commitment over and
over again it was virtually the last
thing we decided. Only because he held
out as aggressively as he did, we finally
said yes. OK. If this means getting the
farm bill, we will agree to this and we
will commit to funding. I was there in
the room. I heard it myself, and here
we are.

This isn’t the first time. This is now
the second time he has had to come to
the floor.

I know a lot of Senators are incon-
venienced, but I must say nobody is
more inconvenienced by the doubletalk
and the lack of commitment and the
willingness to keep their word than our
ranchers and farmers who are so des-
perate for the help Senator CONRAD and
Senator HARKIN have so eloquently de-
scribed.

Senator JOHNSON and I have the same
situation in South Dakota. I talked to
a rancher in the southwest near
Edgemont. He broke down in tears,
telling me that he is now going to be
forced to sell his herd—a herd he has
had all of his life. He said, I have never
seen anything like this. His lips curled
and he choked up. I felt so sorry for
him. He said, But I am not alone. I am
at the end of my career.

I worry about those young farmers
and ranchers who are just getting
started. What are they going to do?

This assistance is critical. But the
double standard is so outrageous that I
can understand why Member after
Member representing farmer and
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rancher after farmer and rancher is
coming to the floor to express their
outrage and indignation.

You talk about heroes. I thank my
colleague from South Dakota for mak-
ing the effort he did so gallantly. Sen-
ator JOHNSON offered an amendment to
say let’s treat this disaster assistance
the way we are treating all other dis-
aster assistance. I understand it is
about $11 billion. Let us treat it ex-
actly the same. He made a passionate
defense of that argument and lost on a
6-to-b vote, as I understand it. It was a
party-line vote.

Mr. JOHNSON. Madam President,
may I direct a question to my col-
league?

Mr. DASCHLE. I would be happy to
yield for a question from the Senator
from South Dakota.

Mr. JOHNSON. I want to report to
the body that I have just come from
the Military Construction Sub-
committee conference markup. Oddly
enough, military construction—the
way things work around here—is now
the vehicle for bringing up disaster re-
lief to Florida and on the Northern
Plains. We were able to obtain nearly a
$3 billion drought relief package on
that bill, thanks to Senator DASCHLE
in large part, and Senator HARKIN, of
course, with his leadership. But I don’t
believe it would be on the floor at all
were it not for Senator DASCHLE’s lead-
ership.

That drought relief passed with a
unanimous bipartisan vote in the Sen-
ate earlier this year. Yet when it came
back to the Military Construction Sub-
committee as part of this disaster aid
we are adding, it had this very con-
voluted offset that is stretched out for
over 10 years.

I have to ask the leader, Senator
DASCHLE, who has been through this
and has championed agriculture for so
many years as an extraordinary rep-
resentative and as a leader on rural
and agricultural issues, if there is any
logic the leader can discern why dis-
aster relief for hurricane victims is
emergency funding, and disaster relief
as it turns out now for farmers and
ranchers suffering from drought is can-
nibalized out of the agriculture budget
for the rest of the decade. What logic is
there to that? What fairness is there to
that kind of approach to this disaster
relief bill that is now likely to pass?
We are grateful for disaster relief, but
this uneven treatment between farmers
and hurricane victims strikes me as
sadly peculiar and an unfortunate
precedent that rural people will suffer
from for years to come.

I would be interested in any response,
given the great experience and leader-
ship Senator DASCHLE has afforded
rural America for all of these years,
whether he sees any logic to this kind
of separate treatment of farmers versus
others in America today.

Mr. DASCHLE. I thank my dear
friend from South Dakota for his ques-
tion and for his kind words.

I simply say there is no logical con-
clusion one can draw from this except
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that there are those in the administra-
tion and apparently here in Congress
who Dbelieve farmers and ranchers
ought to be subject to a double stand-
ard; that they aren’t as poor as other
victims and the other people who have
experienced disasters of other kinds.

For some reason, this administration
has minimized the losses in agriculture
almost from the beginning. As the Sen-
ator so well knows, because he was
right in the middle of the fight 2 years
ago, we tried to persuade the adminis-
tration to help farmers and ranchers
with $6 Dbillion disaster assistance.
That was actually passed here on the
Senate floor. They sat on it. They
stalled it. They did everything they
could to prevent it. Ultimately, all we
got before the end of the year was
about $1 billion—3$5 billion less. It is no
surprise. This isn’t something new for
this administration or some of our col-
leagues in the Congress.

This is yet another illustration and
pattern of demonstration of how mini-
mally they are prepared to support ag-
riculture and our farmers and ranchers.
It is a double standard. It is a shell
game. They are telling farmers and
ranchers we are going to take money
out of your right-hand pocket and put
it in your left-hand pocket, and we
want you to feel good about it. There is
no net additional revenue to be pro-
vided to agriculture as a result of this
disaster relief. We are simply taking it
out of their right pocket and putting it
in their left pocket.

I can’t imagine—and Senator CONRAD
and others have noted how a rancher or
a farmer could be anything but of-
fended—that somebody would insist
farmers and ranchers pay for their own
grass and drought assistance, disaster
assistance and flood assistance, when
at the very same time, simultaneously,
we are providing meaningful new as-
sistance to the victims of hurricanes,
which we all support.

The double standard, the shell game,
the extraordinary intransigence on the
part of those who are opposing the
Johnson amendment and opposing our
efforts to make farmers and ranchers
whole is inexplicable. There is no logic.
I appreciate very much his words.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. How much time do I
have remaining?

The PRESIDING OFFICER. There is
8 minutes.

Mr. HARKIN. We all need leaders to
organize us, to inspire us, to get us
moving in the right direction. Our dis-
tinguished leader, Senator DASCHLE
from South Dakota, was kind enough
to say good things about me with re-
gard to the Agriculture bill, but we
would never have gotten it together
had it not been for his leadership. We,
on this side of the aisle, all rely on his
inspiration and his leadership, pulling
us together. Nowhere is that more evi-
dent than our fight for farmers and
ranchers and people who live in small
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towns and communities all over Amer-
ica.

I thank my good friend and my lead-
er from South Dakota for what he has
done for the people who live in the lit-
tle towns such as my home town,
Cummings, IA, with 150 people, for the
farmers and ranchers of Iowa, South
Dakota, and all over this country. Sen-
ator DASCHLE has been their voice and
their leader, as he has been our leader.
I daresay we wouldn’t have half of the
things we have for agriculture today
had it not been for Senator DASCHLE, in
making sure we had a good farm bill 2
years ago.

As Members can tell today, his pas-
sion is still there. I thank the good
farmers and ranchers and rural people
of South Dakota for having him here
and having him as our leader.

Madam President, I ask that an edi-
torial from the Des Moines Register of
October 9 be printed at the conclusion
of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. HARKIN. I will read one sentence
from the editorial:

“The reality of the situation is that there
will be no disaster money before we go home
unless we provide budget offsets,” said the
chairman of the House Agriculture Com-
mittee, Rep. BOB GOODLATTE, R-Va.

Easy for him to say; farmers in his
State are covered by the hurricane dis-
aster assistance package. He doesn’t
have to worry about whether it is
emergency money.

What kind of selfishness is that
around here? If you are from a State
where you get the hurricane disaster
assistance, to heck with everybody
else?

The Des Moines Register editorial
said:

Cutting farm programs to pay for the as-
sistance would amount to taking money
from growers in the Midwest and giving it to
producers in drought-stricken areas of Mon-
tana, the Dakotas and other Plains states.

I want to help those farmers. They
should be helped. But as Senator
DASCHLE said, they should not take it
out of one pocket and put it in another.

I also ask that a letter from a num-
ber of different farm groups opposing
the using of farm bill conservation
money for disaster assistance be print-
ed in the RECORD following my re-
marks. This is in opposition to the
President’s position.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. HARKIN. I ask that a letter from
a number of conservation groups be
printed in the RECORD at the conclu-
sion of my remarks, asking that money
not be taken out of the conservation
title.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 3.)

Mr. HARKIN. I ask unanimous con-
sent that at the conclusion of my re-
marks a letter to a number of Rep-
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resentatives on the House side from a
number of conservation groups also be
printed at the conclusion of my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 4.)

Mr. HARKIN. Lastly, I have heard
the argument that drought is long
term; there is some Kkind of climate
change, but for the western part of the
United States, which has had droughts
for the last 4 or 5 years, we cannot con-
tinue to give disaster money if it is
going to be a drought one year after
another.

Guess what. Florida sits in hurricane
alley. They have had hurricanes going
back for 100 years. Guess what. Hurri-
canes are going to hit Florida next
year and the year after and the year
after. Should we say we cannot give
disaster money to Florida because this
is a long-term type thing? That is what
I heard about drought assistance be-
cause we have had it for 5 years. Be-
cause we have been hit by 5 years of
drought, that is long term and there-
fore we cannot help you?

Maybe we ought to take a look at
hurricane alley. Maybe they shouldn’t
get help because they will get hit by
another hurricane next year or the
year after. We don’t get hit by hurri-
canes in Iowa. They do not bother us.
But we get hit by things such as tor-
nados and hail damage and drought
and, yes, floods.

Lastly, this bill, in helping the
drought-stricken farmers—and my
friend from North Dakota knows this
very well—it only covers 1 year. We
have had a drought for 4, 5, or 6 years.
Farmers who suffered crop losses in
both 2003 and 2004 will get to pick 1
year, either 2003 or 2004, you pick one,
that is all the disaster assistance you
get. It does not cover 7 years; it covers
1 year.

I wanted to clear this up. I hear ru-
mors and misconceptions around here.
I wanted to make the record clear that,
yes, we have had some problems—such
as tornados. Oklahoma gets hit by tor-
nados, and Kansas and Nebraska and
Iowa. We have had a lot. We will next
summer because we are in tornado
alley. Does that mean if a tornado
strikes we should not get any disaster
money because we get hit by tornados
every year? No. Neither should the
farmers in the Dakotas or Montana or
places that have a drought right now,
nor should they be penalized because
they have been hit by some dry weath-
er for a few years.

EXHIBIT 1
[From the Des Moines Register, Oct. 9, 2004]
MIDWEST FARMERS MAY LOSE OUT WITH
DISASTER AID

WASHINGTON, DC.—Farmers hit by a suc-
cession of crop losses hoped an election year
would bring some extra cash from the gov-
ernment.

However, House Republicans are pushing
for cuts in farm programs to pay for a $3 bil-
lion package of farm-disaster assistance, and
agriculture groups may drop their support
for the aid.
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Cutting farm programs to pay for the as-
sistance would amount to taking money
from growers in the Midwest and giving it to
producers in drought-stricken areas of Mon-
tana, the Dakotas and other Plains states.
The prime target for the cuts is the popular
Conservation Security Program written by
Sen. ToM HARKIN.

“If disaster assistance comes out of the
farm bill, then we oppose disaster assist-
ance,” said Mary Kay Thatcher, a lobbyist
for the American Farm Bureau Federation.

Democrats accused Republicans of hypoc-
risy. The White House is pushing Congress to
pass special emergency assistance for Flor-
ida hurricane victims, including farmers
there, without demanding spending cuts.
Florida is a key state in the presidential
race. ‘It is not right to treat farmers in one
part of this country different than farmers in
another,” Harkin said.

The House passed legislation earlier in the
week that would pay for the drought assist-
ance by capping the cost of the Conservation
Security Program.

““The reality of the situation is that there
will be no disaster money before we go home
unless we provide budget offsets,” said the
chairman of the House Agriculture Com-
mittee, Rep. Bob Goodlatte, R-Va. Friday,
lawmakers were looking into trimming
things other than the Conservation Security
Program because of technical problems with
targeting the conservation payments, con-
gressional aides said. Harkin, a Democrat,
pledged to slow some must-pass bills unless
Republicans backed off making the cuts. Fri-
day afternoon, he blocked the Senate from
considering amendments to an intelligence-
reform bill.

The Senate passed a version of the drought
aid paid for by adding to the federal budget
deficit. Farmers could get payments for
losses in either 2003 or 2004.

Iowa farmers would likely receive about
$200 million to $250 million in disaster pay-
ments, primarily to cover damage to soybean
fields, according to Harkin’s staff. The Iowa
Farm Bureau has estimated damage from the
2003 drought at $750 million.

The Conservation Security Program is de-
signed to reward farmers for practices that
prevent soil erosion and other environmental
problems.

Some 2,188 farms, including 290 in Iowa,
were signed up for the program this year.
Enrollment was limited to 18 watersheds, or
river drainage areas. The National Corn
Growers Association never endorsed the dis-
aster aid package, partly out of concern that
it mean reductions in other farm spending,
said Jon Doggett, a lobbyist for the group.

EXHIBIT 2

October 7, 2004.
Hon. TED STEVENS,
Chairman, Committee on Appropriations, U.S.
Senate, Washington, DC

Hon. THAD COCHRAN,
Chairman, Subcommittee on Appropriations,
U.S. Senate, Washington, DC

Hon. ROBERT BYRD,

Ranking Member, Committee on Appropriations
and Subcommittee on Homeland Security,
U.S. Senate, Washington, DC

DEAR MR. CHAIRMAN AND RANKING MEMBER:
The House and Senate have approved vir-
tually identical legislation to provide vitally
important financial assistance to assist
farmers and ranchers who have suffered dev-
astating crop losses due to hurricanes and
drought. Importantly, the provisions ap-
proved by the House and Senate allow pro-
ducers to choose to receive assistance for ei-
ther 2003 or 2004 crop losses. And, since the
legislation is similar to previous disaster
programs, USDA should be able to deliver

CONGRESSIONAL RECORD — SENATE

the assistance in a timely and cost efficient
manner.

We understand that the free-standing legis-
lation passed by the House on October 6 may
serve as the House position in the conference
on FY05 funding for Homeland Security. We
are concerned that the House provision pro-
viding assistance for agricultural losses in-
cludes a funding offset, which reduces fund-
ing for a conservation program authorized in
the 2002 farm bill. The Senate passed provi-
sion, which is included in the Homeland Se-
curity bill does not include an off-set. As you
know, farm and commodity organizations
have consistently opposed opening the farm
bill, which is carefully balanced and has pro-
vided important, predictable financial sta-
bility for farmers, ranchers and rural Ameri-
cans. While the House passed provision in-
cludes an off-set for a portion of the agri-
culture assistance, the other assistance was
approved with an emergency designation and
the House overwhelmingly rejected an
amendment that would have offset the entire
bill.

The purpose of this letter is to respectfully
urge the conferees to retain the disaster as-
sistance provisions as part of the Homeland
Security funding but to eliminate the re-
quirement that a portion of the funds for ag-
ricultural disaster assistance be off-set by a
reduction in conservation programs or any
other programs authorized by the 2002 farm
bill. We believe the delivery of much needed
assistance to farmers and ranchers suffering
losses due to drought, hurricanes and other
adverse weather is critically important to
those who have suffered devastating losses,
but we also believe preservation of the provi-
sions of the 2002 farm law is important to all
farmers and ranchers. We would also note
that expenditures under the 2002 farm bill
have been substantially less than that pro-
jected at the time of passage. Unfortunately
budget rules do not allow use of those funds
for other purposes, but we believe this should
be a favorable factor in the consideration of
our request.

As always, thank you for your consider-
ation of our views and your leadership on
matters critical to the U.S. agricultural
community.

Sincerely,

Alabama Farmers Federation

American Corn Growers Association

American Farm Bureau Federation

American Soybean Association

Ducks Unlimited

Georgia Peanut Commission

Independent Community Bankers of
America

National Association of Farmer Elected
Committees

National Association of State Depart-
ments of Agriculture

National Association of Wheat Growers

National Barley Growers Association

National Cotton Council

National Council of Farmer Cooperatives

National Farmers Organization

National Farmers Union

National Grain Sorghum Producers

National Milk Producers Federation

Southern Peanut Farmers Federation

National Sunflower Association

Soybean Producers of America

US Canola Association

USA Dry Pea & Lentil Council

USA Rice Federation

USA Rice Producers Association

Women Involved in Farm Economics.
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EXHIBIT 3

AMERICAN FLY FISHING TRADE AS-
SOCIATION, AMERICAN LAND CON-
SERVANCY, ARCHERY TRADE ASSO-
CIATION, BOWHUNTING PRESERVA-
TION ALLIANCE, CONGRESSIONAL
SPORTSMEN’S FOUNDATION, DUCKS
UNLIMITED, INTERNATIONAL
HUNTER EDUCATION ASSOCIATION,
INTERNATIONAL ASSOCIATION OF
FISH AND WILDLIFE AGENCIES,
IZAAK WALTON LEAGUE OF AMER-
ICA, ORION-THE HUNTERS INSTI-
TUTE, PHEASANTS FOREVER, SAND
COUNTY FOUNDATION, TEXAS
WILDLIFE ASSOCIATION, THEODORE
ROOSEVELT CONSERVATION PART-
NERSHIP, THE WILDLIFE SOCIETY,
WILDLIFE FOREVER, WILDLIFE
MANAGEMENT INSTITUTE,

October 7, 2004.
Hon.
Hon.

BILL FRIST,

ToM DASCHLE,
Hon. TED STEVENS,
Hon. ROBERT C. BYRD,
U.S. Senate,
Washington, DC.

Hon. DENNIS HASTERT,

Hon. ToM DELAY,

Hon. NANCY PELOSI,

Hon. BILL YOUNG,

Hon. DAVID OBEY,

U.S. House of Representatives,
Washington, DC.

DEAR SENATE AND HOUSE LEADERSHIP. The
above listed conservation and sportsmen’s
organizations, which represent a diverse
spectrum of interests with a combined mem-
bership of millions, stand together urging
you to reject any attempt to offset the costs
of the disaster package’s assistance to U.S.
farmers and ranchers with cuts to the 2002
Farm Bill’s conservation assistance pro-
grams. We fully support a disaster assistance
package that is appropriately designated by
Congress as emergency spending.

Conservation funding was critical to secur-
ing passage of the 2002 Farm Bill. These con-
servation programs have become win-win so-
lutions for landowners and wildlife, while at
the same time guard against economic im-
pacts from droughts and floods. Each of the
programs is oversubscribed, with farmer de-
mand continuing to outpace available fund-
ing.

We strongly oppose the use of conservation
program spending as an offset for disaster as-
sistance. If you have questions about this
issue, please contact Barton James (Ducks
Unlimited) at (202) 347-1530.

Thank you very much for your time and
consideration of this matter.

EXHIBIT 4
OCTOBER 5, 2004.

Hon. C.W. BILL YOUNG,

Chairman, House Committee on Appropriations,
H-218 Capitol Building, Washington, DC

Hon. TED STEVENS,

Chairman, Senate Committee on Appropriations,
S-128 Capitol Building, Washington, DC

Hon. THAD COCHRAN,

Chairman, Subcommittee on Homeland Security,
Senate Committee on Appropriations, Dirk-
sen Senate Office Building Rm-135, Wash-
ington, DC

Hon. MARTIN OLAV SABO,

Ranking Member, Subcommittee on Homeland
Security, House Committee on Appropria-
tions, Rayburn HOB B-307, Washington,
DC

Hon. DAVID OBEY,

Ranking Member, House Committee on Appro-
priations, 1016 Longworth HOB, Wash-
ington, DC

Hon. ROBERT C. BYRD,
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Ranking Member, Senate Committee on Appro-
priations, S-112 Capitol Building, Wash-
ington, DC

Hon. HAROLD ROGERS,

Chairman, Subcommittee on Homeland Security,
House Committee on Appropriations, Ray-
burn HOB B-307, Washington, DC

DEAR APPROPRIATIONS CONFEREE: As you
conference the fiscal year 20056 Homeland Se-
curity appropriations bill and consider the
Senate-passed agricultural disaster package,
we urge you to reject any attempt to offset
the costs of the disaster package with cuts
to the 2002 Farm Bill’s conservation assist-
ance programs.

Conservation funding was critical to secur-
ing passage of the 2002 Farm Bill. Conserva-
tion programs in the 2002 Farm Bill provide
farmers and ranchers with important finan-
cial assistance while addressing the nation’s
urgent natural resource and environmental
needs. These programs guard against height-
ened natural resource and economic impacts
from droughts and floods, and thus the long-
term costs of weather related disasters, by
improving soil and water quality and con-
servation. Each of the programs is oversub-
scribed, with farmer demand continuing to
outpace available funding.

We strongly oppose the use of conservation
program spending as an offset for the dis-
aster package. In our view, it is unfair to
single out agricultural disasters for offsets
and unwise to single out conservation as the
potential offset.

Thank you for considering our views.

Sincerely,
American Farmland Trust
American Rivers
Chesapeake Bay Foundation
Defenders of Wildlife
Environmental Defense
National Association of Conservation
Districts
National Catholic Rural Life Conference
National Wildlife Federation
Natural Resources Defense Council
Sierra Club
Soil and Water Conservation Society
Sustainable Agriculture Coalition
Union of Concerned Scientists.

Mr. HARKIN. How much time is re-
maining?

The PRESIDING OFFICER. There is
1 minute 40 seconds.

Mr. HARKIN. Whatever time I have
remaining I would be glad to yield.

Mr. DORGAN. Let me, in the few mo-
ments remaining, thank the Senator
from Iowa. Yesterday, someone asked
him what he was doing, and he said: I
am supporting my farmers.

The fact is, farmers in his State, our
State and others, have been hit by
weather-related disasters. You ought
not treat farmers in different parts of
the country in different ways. If you
are going to provide disaster assistance
to people in one part of the country,
those farmers who have been hit with
weather-related disasters in other
parts of the country deserve to be
helped as well.

This is a case of the Government say-
ing to farmers during a tough period,
you are not alone; we are here to help
you. This is not a case of farmers beg-
ging to be helped. It is a case, for ex-
ample, in our part of the country,
where torrential rains wiped out the
opportunity for farmers to even plant a
crop on 1.7 million acres. Think of
that. There were 1.7 million acres that
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could not be planted. These are farmers
that will lose their farms if we do not
offer some help.

The Senator from Iowa has been
doing something very simple and pow-
erful in the Senate. He is standing up
for family farmers.

My colleague from North Dakota,
Senator CONRAD, myself, and others are
insistent we provide disaster relief and
do so in the right way.

What is being done in the con-
ferences, back and forth, the ping-
ponging of inadequate proposals, pro-
posals that are unusual, is not fair.

I commend the Senator from Iowa for
being unwilling to sit by idly, silently,
and allowing this to happen. I stand
with him, as does my colleague, Sen-
ator CONRAD, and many others.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. On behalf of Senator
BINGAMAN, I ask permission to with-
draw from the list the Bingaman-
Domenici amendment as listed.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. I yield 5 minutes
to the distinguished Senator from
Ohio.

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized.

AMENDMENT NO. 4027

Mr. VOINOVICH. Madam President,
later on today we will be discussing an
amendment submitted by Senator
NICKLES. The amendment’s alleged pur-
pose is to clarify the shared jurisdic-
tion of the congressional budget proc-
ess between Governmental Affairs and
the budget situation that grew out of
the Budget Committee and the modern
budget process of 1974.

Senate committees rarely share ju-
risdiction, and joint referral of legisla-
tion is accomplished by unanimous
consent. Today, anything that deals
with the budget either coming out of
the Governmental Affairs Committee
or coming out of Budget has to be re-
ferred to the Governmental Affairs
Committee and within 30 days some ac-
tion has to be taken so there is a joint
referral.

This amendment would eliminate
that and say that all of the budgetary
process is within the jurisdiction only
of the Budget Committee and would
also require that instead of the nomi-
nations for the Director of the Office of
Management and Budget and the dep-
uty director being the sole jurisdiction
of the Governmental Affairs Com-
mittee, that would be a joint jurisdic-
tion. In other words, the Presidential
appointee to Director of Budget and
Management, Deputy Director, and
other people, would have to come to
the Governmental Affairs Committee
and also go to the Budget Committee
for their approval.

I think one of the things we are try-
ing to do here is to streamline that
whole process, that we have too many
people who are being, frankly, nomi-
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nated, and too much advice and con-
sent.

One of the things in an amendment
to the Homeland Security Act that we
were able to get done was the provision
that says we are going to ask the ad-
ministration to come back with rec-
ommendations on how they can reduce
the number of people who are sent to
the Senate for advice and consent to
streamline the process.

This amendment would make this
Presidential appointment process in re-
gard to the Director of Budget and
Management and the Deputy Director
much more complicated than it is
today. I would also argue—with due re-
spect to the expertise that is on the
Budget Committee—that this process
has not been looked at since 1974.

As a member of the Governmental
Affairs Committee and the oversight of
Government management in the Fed-
eral workforce, I have been concerned
that we have not looked at that proc-
ess since 1974—that we have discussed
the feasibility of going to a 2-year
budget. There are many things, in my
opinion, that this body should be
doing, and if it were solely within the
jurisdiction of the Budget Committee,
it might not get done. The Govern-
mental Affairs Committee looks at the
big picture.

I would also argue that too often in
the Office of Budget and Management,
there is no ‘“M” in OMB. I am pleased
to say that this administration has un-
dertaken some very aggressive man-
agement responsibilities. I, quite
frankly, think they would not have un-
dertaken those management respon-
sibilities had it not been for the fact
that they had to be confirmed by the
Governmental Affairs Committee of
the U.S. Senate.

I know the relationships that I have
built personally with the Director of
the Office of Budget and Management;
Sean O’Keefe, who was the Deputy Di-
rector, and now Director Josh Bolten,
have really accrued to the benefit of
our country in terms of improving the
management of Government.

So what I am trying to say is the
budget process is important not only to
the Budget Committee but the budget
process is important to the entire
country and to the operation of Gov-
ernment because it has such a large
impact on the whole operation of Gov-
ernment.

I respect the chairman of the Budget
Committee, but as one who has been
concerned about modernizing our pro-
cedures, I believe this would not pro-
mote what is in the best interest of the
Senate or, for that matter, our coun-
try.

I ask unanimous consent to have
printed in the RECORD the human cap-
ital changes that have occurred since
1999 that have come out of the Govern-
mental Affairs Committee.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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U.S. SENATOR GEORGE V. VOINOVICH, OHIO—
AN AGENDA TO REFORM THE FEDERAL
WORKFORCE: ACCOMPLISHMENTS

Senator Voinovich has made identifying
and developing solutions to the federal gov-
ernment’s strategic human capital chal-
lenges his highest priority for his Sub-
committee on Oversight of Government
Management. He has held 15 hearings on the
subject, spoken at numerous public con-
ferences, and was a key participant in the
Harvard University John F. Kennedy School
of Government Executive Sessions on the
Future of the Public Service in 2001-2002. He
has brought together the best minds in aca-
demia, government and the private sector to
address these issues and developed a forward-
looking legislative agenda. Taken together,
the legislation he has sponsored and cospon-
sored represents the most significant govern-
mentwide changes to the federal civil service
system since passage of the Civil Service Re-
form Act of 1978.

Legislation sponsored
Voinovich enacted into law:

Department of Defense Civilian Workforce
Reshaping Authority as part of the FY 2001
Defense Authorization, became law on Octo-
ber 30, 2000.

Several major provisions of S. 2651, the
Federal Workforce Improvement Act of 2002,
were included in the Homeland Security Act
of 2002, Public Law 107-296, November 25,
2002. Its most important provisions: agency
chief human capital officers (at the 24 larg-
est federal agencies); an interagency chief
human capital officers council (codifying the
Human Resources Management Council); an
OPM-designed set of systems, including
metrics, for assessing agency human capital
management; inclusion of agency human
capital strategic planning in annual per-
formance plans and program performance re-
ports required by GPRA; reform of the com-
petitive service hiring process (use of a cat-
egory ranking system instead of the Rule of
Three); permanent extension, revision, and
expansion of voluntary separation incentive
pay and voluntary early retirement
(‘““buyouts’ and ‘‘early-outs’’);

S. 926, the Federal Employee Student Loan
Assistance Act, Public Law 108-123, Novem-
ber 11, 2003. The law raises to $10,000 and
$60,000, respectively, the annual and aggre-
gate limits of student loan repayment fed-
eral agencies may offer employees as incen-
tives.

S. 1683, the Federal Law Enforcement Pay
and Benefits Parity Act of 2003, Public Law
108-196, December 19, 2003. The law required
OPM to conduct a study of federal law en-
forcement compensation and classification
to inform reform efforts. It was submitted to
Congress on July 16, 2004.

S. 610, NASA Workforce Flexibility Act of
2004, Public Law 108-201, February 24, 2004.
The law provides new personnel flexibilities
to the National Aeronautics and Space Ad-
ministration to recruit and retain a tech-
nology savvy workforce for NASA’s high-
tech mission.

H.R. 2751, GAO Human Capital Reform Act
of 2004, Public Law 108-271, July 7, 2004. H.R.
2751 was the House companion to Senator
Voinovich’s bill S. 1522, which passed the
Senate on November 24, 2003. It provides sev-
eral new personnel flexibilities to the now
U.S. Government Accountability Office.

Legislation cosponsored by Senator
Voinovich enacted into law:

The Homeland Security Act of 2002, Public
Law 107-296, November 25, 2002, allowed the
new department to design a new personnel
system for its 170,000 employees to meet its
mission needs.

The National Defense Authorization Act
for Fiscal Year 2004, Public Law 108-136, No-

by Senator
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vember 24, 2003, includes the National Secu-
rity Personnel System (NSPS). Senator
Voinovich had a role in drafting the Senate
version of NSPS, S. 1166. NSPS will provide
significant personnel flexibilities to the De-
partment of Defense similar to those at the
Department of Homeland Security. In addi-
tion, this Act contains a provision that alle-
viates pay compression in the Senior Execu-
tive Service. Senator Voinovich had intro-
duced a separate bill, S. 768, to accomplish
this.

Legislation sponsored by Senator
Voinovich currently under Congressional
consideration:

S. 129, Federal Workforce Flexibility Act
of 2003, was passed by the Senate on April 8,
2004, and it contains additional government-
wide human capital reforms. The House
Committee on Government Reform consid-
ered and reported S. 129 to the full House on
June 24, 2004. Senator Voinovich understands
that the bill should pass the House the week
of October 4th and return to the Senate for
final passage.

Mr. VOINOVICH. I would like to em-
phasize for my colleagues how impor-
tant it is that this jurisdiction in
terms of the Director of Budget and
Management and the Deputy Director
remains in the Governmental Affairs
Committee.

I would like to make one other point;
that point is, the jurisdiction of our
committee has been stripped out for
the last couple of days. So I just urge
my colleagues—I am going to ask for a
vote. I think it is important to the
management of our country.

I appreciate the opportunity to speak
and yield the floor.

The PRESIDING OFFICER (Mr.
CHAFEE). The Senator’s time has ex-
pired.

The Senator from Nevada is recog-
nized.

Mr. REID. Mr. President, for my
friend to say the jurisdiction of the
committee has been stripped out in the
last few days, he should come in con-
tact with reality. It simply is not true.
How many times people come and say
that does not make it true. The gov-
ernmental affairs/homeland security
committee is going to be one of most
powerful committees in the Congress.
Last year, as I understand, they had
about 900 bills referred to them. This
next year, it will probably be 3,000 bills
referred to them. They have jurisdic-
tion over wide-ranging matters. A few
little things have been taken from Gov-
ernmental Affairs, but they have been
given a truckload of stuff.

I yield 5 minutes to the Senator from
North Dakota.

Mr. CONRAD. Mr. President, first of
all, I thank the Senator in Nevada for
his comments. He is exactly right. For
anybody to suggest Governmental Af-
fairs has had their jurisdiction reduced
here, I mean, come on. Governmental
Affairs has had their jurisdiction dra-
matically increased.

Mr. NICKLES. Mr. President, the
amendment I am offering today with
my ranking member, Senator CONRAD,
would consolidate jurisdiction for the
congressional budget process within
the Senate Committee on the Budget
and establish shared jurisdiction with
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the new Committee on Homeland Secu-
rity and Governmental Affairs over the
nomination and confirmation of the Di-
rector of the Office of Management and
Budget. The amendment would pre-
serve the Government Affairs Commit-
tee’s jurisdiction over management and
accounting measures.

Under current Senate rules, jurisdic-
tion over budget process matters is
shared with the Committee on Govern-
mental Affairs, a situation that grew
out of the creation of the Budget Com-
mittee and the modern budget process
in 1974.

This shared jurisdiction is unique in
the Senate, where committees rarely
share jurisdiction, and where joint re-
ferral of legislation is only accom-
plished by unanimous consent.

Since 1977, the Budget and Govern-
mental Affairs Committees have re-
ceived joint referral for legislation af-
fecting the budget process pursuant to
a unanimous-consent agreement. Under
that UC, if one committee acts on a
bill the other committee must act
within 30 days or be automatically dis-
charged. Our amendment would
supercede this consent agreement.

We all know the Federal budget proc-
ess is very complicated. The expertise
on this subject clearly resides in the
Budget Committee, and Senator
CONRAD and I believe that is where
these issues should be addressed.

Over the years, the Governmental Af-
fairs Committee has done little work
on the budget process. Although the
current jurisdictional situation has not
necessarily created significant prob-
lems, we believe it is simply unneces-
sary to have two committees involved
in these issues.

The Governmental Affairs Com-
mittee has a very broad and expansive
jurisdiction which the resolution being
considered would expand even further
to matters of homeland security.

Senator CONRAD and I believe con-
solidating jurisdiction over budget
process issues within the Budget Com-
mittee would eliminate confusion and
guarantee that this work is performed
by those with the expertise.

I encourage my colleagues to support
our amendment.

Mr. CONRAD. Mr. President, I rise
today to speak on behalf of the amend-
ment from the chairman of the Budget
Committee, Senator NICKLES.

Mr. President, the Senator from Ohio
just got it wrong, what the amendment
of the Senator who is the chairman of
the Budget Committee does. We do not
take the jurisdiction of Governmental
Affairs on management issues at all,
not at all. That is not what the amend-
ment does.

What the amendment does do is end
the duplication of the jurisdiction of
the committees on budget process
issues. I would submit to my col-
leagues, it does not make any sense
any longer, after 30 years, for Govern-
mental Affairs and Budget to have
joint jurisdiction on budget process
issues.
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The reason they have that joint ju-
risdiction is because Governmental Af-
fairs wrote the Budget Act. There was
no Budget Committee, so at that time
they had expertise that the Budget
Committee simply did not have, so
they were included on jurisdiction on
budget process issues.

Well, 30 years have passed. The exper-
tise on these issues is on the Budget
Committee. It makes no sense in any
management sense to have joint juris-
diction on budget process issues—not
on the management issues. The man-
agement issues are retained by Govern-
mental Affairs, as they should be. But
budget process issues, as the chairman
of the Budget Committee has suggested
in his amendment, ought to be the ju-
risdiction of the Budget Committee.

Second, it makes no earthly sense for
the nominee to be the Budget Director
only to go before the Governmental Af-
fairs Committee. That is what happens
now. I think my colleagues would be
stunned—I must say, I was very sur-
prised, serving on the Budget Com-
mittee—that the Director of the Budg-
et does not come before the Budget
Committee. What sense does that
make?

The amendment of the chairman of
the Senate Budget Committee, Senator
NIickLES of Oklahoma, does not expand
the jurisdiction of the Senate Budget
Committee. It simply eliminates the
overlap in jurisdiction between the two
committees on the narrow issue of
budget process issues.

The expertise on budget process
issues, on pay-go, on discretionary
caps, on oversight of budget agree-
ments, does not reside with the Com-
mittee on Governmental Affairs; it re-
sides in the Budget Committee. We
ought to clean up this overlap that has
existed for 30 years that started for a
good reason—because the Committee
on Governmental Affairs wrote the
Budget Act because there was no Budg-
et Committee. But now there is a
Budget Committee. It has been in ex-
istence 30 years. It ought to have juris-
diction over budget process issues.
That just makes common sense.

Who could possibly defend the notion
that a Budget Director should not
come before the Budget Committee for
confirmation? It makes no earthly
sense.

The amendment of the Senator from
Oklahoma is entirely reasonable. It is
rational. It improves the operations of
both committees. It does not take ju-
risdiction to the Budget Committee; it
simply reduces the common jurisdic-
tion that currently exists between Gov-
ernmental Affairs and the Budget Com-
mittee on the narrow issue of budget
process.

Mr. VOINOVICH. Will the Senator
yield for a question?

Mr. CONRAD. I would be happy to
yield after this statement.

And it gives to the Budget Com-
mittee the right to hear from the Of-
fice of Management and Budget, the
man who is named or the woman who
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is named Budget Director in the con-

firmation process. That just makes

common sense.

I would be happy to yield.

Mr. VOINOVICH. The question I
would like to ask is, Has the procedure
that we now have in terms of the ap-
pointment—and this has been for 30
years—diminished the effectiveness of
the Budget Committee, because of the
fact that they have not participated in
the nomination of the Budget Director?

Mr. CONRAD. I believe the answer
simply has to be yes. It makes no
earthly sense for the person who is
named to be the budget director of the
United States not to come before the
Budget Committee. What sense could
that possibly make?

The PRESIDING OFFICER. The time
of the Senator from North Dakota has
expired.

The Senator from Kentucky.

Mr. McCONNELL. Mr. President, I
apologize to the Senator from Ohio. We
are running out of time, and the distin-
guished senior Senator from Texas has
an amendment she needs to be able to
describe.

AMENDMENT NO. 4015 TO AMENDMENT NO. 3981

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr. President, I
call up amendment No. 4015.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Texas [Mrs. HUTCHISON]
proposes an amendment numbered 4015.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(Purpose: To implement responsible sub-
committee reorganization in the Com-
mittee on Appropriations)

In section 402, strike the second sentence
and insert the following: ‘“The Committee on
Appropriations shall reorganize into 13 sub-
committees not later than 2 weeks after the
convening of the 109th Congress.” .

AMENDMENT NO. 4042 TO AMENDMENT NO. 4015

Mrs. HUTCHISON. Mr. President, I
call up a second-degree amendment No.
4042.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Texas [Mrs. HUTCHISON]
proposes an amendment numbered 4042 to
amendment No. 4015.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To implement responsible sub-

committee reorganization in the Com-

mittee on Appropriations)

Strike ‘‘not later than 2 weeks’ and insert
‘‘as soon as possible”

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent for adoption of
the second-degree amendment.

Mr. REID. I object.

The
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Mrs. HUTCHISON. Mr. President, I
ask unanimous consent that the sec-
ond-degree amendment be agreed to.

The PRESIDING OFFICER. Without
objection, the amendment is agreed to.

The amendment (No. 4042) was agreed
to.

Mrs. HUTCHISON. Mr. President, my
amendment simply keeps what the
Senate has said it wants, and that is an
intelligence subcommittee on Appro-
priations, and it keeps the 13 sub-
committees of Appropriations. It says
the Appropriations Committee will or-
ganize into 13 subcommittees with the
intelligence subcommittee as soon as
possible after the convening of the
109th Congress.

All my amendment does is keep the
Appropriations subcommittees at the
same number, making sure there is one
intelligence subcommittee, but it does
not require the merging of Defense and
Military Construction.

It may be that when the Appropria-
tions Committee looks at all of the op-
tions for the making of 13 subcommit-
tees, that that will happen, but I think
the Appropriations Committee should
be the one that makes the rec-
ommendations to the Senate. We do
not have to rush to make this decision
for the Appropriations Committee.

According to the CRS, eliminating a
subcommittee through a measure on
the Senate floor is unprecedented. In
more than 200 years, the CRS says, the
Senate has never eliminated a sub-
committee through floor action with-
out the committee bringing it to the
floor. The Senate has created sub-
committees, as with the Governmental
Affairs Subcommittee on Investiga-
tions in 1952, but not eliminated sub-
committees. Merging subcommittees
to create room for the new one may be
the right thing to do, but the floor is
the wrong place to do it.

What is proposed today will set a
precedent that could impact every
committee by pulling the ability of the
committee to organize itself and hav-
ing that agreed to by the Senate. This
is a precedent that should concern
every committee. It should concern the
majority and the minority. There is no
reason to make this decision now.

Also, these changes must be made in
conjunction with the House. The House
Appropriations subcommittees and the
Senate Appropriations subcommittees
should match so that when we con-
ference, we will have a finite sub-
committee that deals with the same
issues; otherwise, there could be many
problems with the appropriations proc-
ess that would complicate an already
complicated process.

The House has not made any deci-
sions about reorganizing itself on the
Appropriations Committee. The wise
thing for the Senate to do would be to
create the mnew intelligence sub-
committee of the Appropriations Com-
mittee, determine that there will be 13
subcommittees but require the Appro-
priations Committee to do the reorga-
nization, after which the Senate would
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be asked to agree.
amendment does.

Mr. President, I ask for the yeas and
nays on the amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The yeas and nays were ordered.

Mr. REID. Mr. President, I ask unan-
imous consent to speak for 2 minutes
in opposition to the amendment offered
by the Senator from Texas.

The PRESIDING OFFICER. The Sen-
ator has 6 minutes remaining.

Mr. REID. Mr. President, I serve on
the Appropriations Committee with
the distinguished Senator from Texas.
She certainly is one of the finest Sen-
ators here. But on this issue I disagree
with her. In the underlying legislation
before the Senate, there has been a
consolidation of Defense appropria-
tions and Military Construction. This
certainly makes sense. The subject
matter is related to the same players,
same departments, military, same
basis. It does not make sense to make
the artificial divide for Construction. I
have served as chairman of the Mili-
tary Construction Subcommittee, and I
enjoyed it, but I always wondered why
it was a separate subcommittee.

It does, however, make sense to pull
intelligence from defense and make it a
separate subcommittee. That is what
we have done. We have talked to ex-
perts, and we think this is the best way
to do it. We should keep this plan in-
tact. It is the right thing to do.

The legislation we now have before
the Senate is a good package. I don’t
think it should be splintered with try-
ing to have the Committee on Appro-
priations rearrange what we have done.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCCONNELL. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. There is
2% minutes remaining.

Mr. MCCONNELL. I yield the remain-
ing time that I have to the Senator
from Ohio.

AMENDMENT NO. 4027

Mr. VOINOVICH. Mr. President, I
would just like to emphasize again that
the current situation is one that is
working. Unless one can show that it is
not working in terms of the authority
or the jurisdiction of the Governmental
Affairs Committee, I would argue, why
change it.

Secondly, this amendment would
then subject the appointees of the Di-
rector of the Office of Management and
Budget, the Deputy Director, and other
people to jurisdictions in two commit-
tees, which would make the appoint-
ment process longer than it is today in
an area that is particularly important
to the President. What he wants to do
immediately is to get his director of
budget on board.

Secondly, I think we need to point
out that the budget process is not just
the jurisdiction of the Budget Com-
mittee. Under this amendment, if I
want to put a bill in, for example, to

That is all my
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reform the budget process to 2-year
budgets, to require that the budget in-
clude a presentation on the accrued li-
abilities of the United States and, for
that matter, go back and look at the
Budget Act of 1974, which should be up-
dated, that bill would have to go to the
Budget Committee. If the members of
that committee were unhappy with
that, if they like the process of 1-year
budgets because of the fact that they
like to take a bite out of the apple each
year, that bill would be dead.

Under the current situation, if some-
one has an idea of improving the budg-
et process that impacts not only the
budget but the entire operation of Gov-
ernment, they can bring it to the Gov-
ernmental Affairs Committee. We
could handle that legislation, and then
that legislation would have to be re-
ferred to the Budget Committee for
their consideration. The fact is, this is
too large a responsibility just to put it
within the jurisdiction of the Budget
Committee. I argue that it makes a lot
of sense to leave the situation as it is
unless somebody can tell me that it is
not working.

I will say one other thing: Our Gov-
ernment’s biggest problem today is
management. Having jurisdiction of
the Office of Management and Budget
in Governmental Affairs has given this
Senator a lot of leverage to get this ad-
ministration to do some things that
are important for the country.

I thank the Chair.

Mr. REID. Mr. President, I would like
the record to reflect that when I spoke
regarding Senator VOINOVICH earlier, I
said there were approximately 900 bills
referred to the Governmental Oper-
ations Committee. I misspoke. It is 300.
I want the record to reflect the proper
number.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the first
vote occur on the Nickles amendment,
to be followed by a vote on the
Hutchison amendment.

VOTE ON AMENDMENT NO. 4041

Mr. REID. Mr. President, I believe we
need the yeas and nays on the Nickles
amendment.

I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second. All time has expired.

The question is on agreeing to the
Nickles second-degree amendment No.
4041.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCONNELL. I announce that
the Senator from Colorado (Mr. CAMP-
BELL), the Senator from Georgia (Mr.
CHAMBLISS), the Senator from Texas
(Mr. CORNYN), the Senator from Idaho
(Mr. CRAIG), the Senator from South
Carolina (Mr. GRAHAM), the Senator
from Pennsylvania (Mr. SPECTER), and
the Senator from New Hampshire (Mr.
SUNUNU) are necessarily absent.

I further announce that, if present
and voting, the Senator from Texas
(Mr. CORNYN) would vote ‘‘yea.”.

Mr. REID. I announce that the Sen-
ator from Indiana (Mr. BAYH), the Sen-
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ator from California (Mrs. BOXER), the
Senator from Louisiana (Mr. BREAUX),
the Senator from North Carolina (Mr.
EDWARDS), the Senator from South
Carolina (Mr. HOLLINGS), the Senator
from Massachusetts (Mr. KERRY), the
Senator from Georgia (Mr. MILLER),
and the Senator from Maryland (Mr.
SARBANES) are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 50,
nays 35, as follows:

[Rollcall Vote No. 206 Leg.]

YEAS—50
Allard Domenici Lincoln
Baucus Dorgan Mikulski
Biden Ensign Murray
Bingaman Enzi Nelson (FL)
Bond Feingold Nelson (NE)
Bunning Feinstein Nickles
Burns Graham (FL) Reed
Cantwell Grassley ;
Chafee Gregg g;;i orum
Clinton Harkin Schumer
Conrad Inouye .
Corzine Johnson Sessions
Crapo Kennedy Shellby
Daschle Kohl Smith
Dayton Kyl Stabenow
Dodd Landrieu Thomas
Dole Leahy Wyden
NAYS—35

Akaka Fitzgerald McCain
Alexander Frist McConnell
Allen Hagel Murkowski
Bennett Hatch Pryor
Brownback Hutchison Roberts
Byrd Inhofe Rockefeller
Carper Jeffords Snowe
Cochran Lautenberg Stevens
Coleman Levin

. ; Talent
Collins Lieberman R .
DeWine Lott Voinovich
Durbin Lugar Warner

NOT VOTING—15

Bayh Cornyn Kerry
Boxer Craig Miller
Breaux Edwards Sarbanes
Campbell Graham (SC) Specter
Chambliss Hollings Sununu

The amendment (No. 4041) was agreed
to.

Mr. NICKLES. Mr. President, I move
to reconsider the vote and I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. MCCONNELL. Mr. President,
Senator HATCH and Senator LEAHY
have a crime bill that has been agreed
to on both sides. I ask unanimous con-
sent that they be allowed to bring up
that bill, with debate time limited to 1
minute on each side.

Ms. LANDRIEU. May we have order
in the Senate?

The PRESIDING OFFICER. Is there
objection?

Mr. NICKLES. I will not object.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCCONNELL. Also, just prior to
that, I ask consent that Senator NICK-
LES have 1 minute to speak on the
amendment just voted on.

Mr. REID. I am sorry, I couldn’t hear
that.

Mr. McCCONNELL. One minute to
speak on the amendment just voted on
by Senator NICKLES, followed by 2 min-
utes equally divided by Senator HATCH
and Senator LEAHY.
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Mr. REID. I ask the Senator to mod-
ify his request to allow 1 minute on
each side prior to voting on the
Hutchison amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Oklahoma.

Mr. NICKLES. Mr. President, I thank
our colleagues for the vote on the last
amendment. I especially thank my col-
league and friend, Senator CONRAD, for
his eloquent debate on it, as well as for
his support and cosponsorship of the
amendment.

I think it is a good amendment. I
think it helps the budget process. Also,
I compliment my friend. It has been a
pleasure to work with him on the
Budget Committee. This was a good,
positive budget change. I thank him for
his leadership on this amendment.

Mr. HATCH. Mr. President, I ask
unanimous consent that my reading of
this procedural matter will not be
counted against my 1 minute on the
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

INNOCENCE PROTECTION ACT OF
2004

Mr. HATCH. Mr. President, I ask
unanimous consent that the Senate im-
mediately proceed to the consideration
of H.R. 5107, the DNA bill, which is at
the desk; further, that the bill be read
a third time and passed and the motion
to reconsider be laid upon the table;
provided further, that when the Senate
receives from the House a correcting
enrollment resolution relating to H.R.
5107, the Senate proceed to its consid-
eration and the resolution be agreed to
and the motion to reconsider be laid
upon the table. Finally, I ask unani-
mous consent that if the House does
not adopt the correcting enrollment
resolution by the end of this Congress,
then the Senate action on H.R. 5107 be
vitiated.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The bill (H.R. 5107) was read the third
time and passed.

Mr. HATCH. Mr. President, this is
the very important DNA bill which will
help resolve the difficulties with over
400,000 rape kits in this country, some
of which are 20 years old or older.

Mr. President, I would just like to
compliment Debbie Smith and Kirk
Bloodsworth, who are two of the initi-
ating people who have helped bring this
about, but also all the people who
worked so hard: Senator LEAHY, Sen-
ator BIDEN, Senator SPECTER, Senator
FEINSTEIN, Senator DEWINE and, of
course on the House side, Chairman
SENSENBRENNER and Representative
BILL DELAHUNT for their dogged deter-
mination, and to Senators KYL, SES-
SIONS, and CORNYN who did a really
great job on this bill; also staff on both
sides, in both Houses.

With that, I yield the floor.

Mr. KYL. Mr. President, as the pri-
mary drafter of Title I of H.R. 5107, 1

CONGRESSIONAL RECORD — SENATE

would like to make a few comments.
After extensive consultation with my
colleagues, broad bipartisan consensus
was reached and the language in Title
I was agreed to.

I would like to make it clear that it
is not the intent of this bill to limit
any laws in favor of crime victims that
may currently exist, whether these
laws are statutory, regulatory, or
found in case law. I would like to turn
to the bill itself and address the first
section, (a)(1), the right of the crime
victim to be reasonably protected. Of
course the government cannot protect
the crime victim in all circumstances.
However, where reasonable, the crime
victim should be provided accommoda-
tions such as a secure waiting area,
away from the defendant before and
after and during breaks in the pro-
ceedings. The right to protection also
extends to require reasonable condi-
tions of pre-trial and post-conviction
relief that include protections for the
victim’s safety.

I would like to address the notice
provisions of (a)(2). The notice provi-
sions are important because if a victim
fails to receive notice of a public pro-
ceeding in the criminal case at which
the victim’s right could otherwise have
been exercised, that right has effec-
tively been denied. Public court pro-
ceedings include both trial level and
appellate level court proceedings. It
does not make sense to enact victims’
rights that are rendered useless be-
cause the victim never knew of the pro-
ceeding at which the right had to be as-
serted. Simply put, a failure to provide
notice of proceedings at which a right
can be asserted is equivalent to a viola-
tion of the right itself.

Equally important to this right to
notice of public proceedings is the
right to notice of the escape or release
of the accused. This provision helps to
protect crime victims by notifying
them that the accused is out on the
streets.

For these rights to notice to be effec-
tive, notice must be sufficiently given
in advance of a proceeding to give the
crime victim the opportunity to ar-
range his or her affairs in order to be
able to attend that proceeding and any
scheduling of proceedings should take
into account the victim’s schedule to
facilitate effective notice.

Restrictions on public proceedings
are in 28 CFR Sec. 50.9 and it is not the
intent here today to alter the meaning
of that provision.

Too often crime victims have been
unable to exercise their rights because
they were not informed of the pro-
ceedings. Pleas and sentencings have
all too frequently occurred without the
victim ever knowing that they were
taking place. Victims are the persons
who are directly harmed by the crime
and they have a stake in the criminal
process because of that harm. Their
lives are significantly altered by the
crime and they have to live with the
consequences for the rest of their lives.
To deny them the opportunity to know
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of and be present at proceedings is
counter to the fundamental principles
of this country. It is simply wrong.
Moreover, victim safety requires that
notice of the release or escape of an ac-
cused from custody be made in a time-
ly manner to allow the victim to make
informed choices about his or her own
safety. This provision ensures that
takes place.

I would like to turn to (a)(3), which
provides that the crime victim has the
right not to be excluded from any pub-
lic proceedings. This language was
drafted in a way to ensure that the
government would not be responsible
for paying for the victim’s travel and
lodging to a place where they could at-
tend the proceedings.

In all other respects, this section is
intended to grant victims the right to
attend and be present throughout all
public proceedings.

This right is limited in two respects.
First, the right is limited to public pro-
ceedings, thus grand jury proceedings
are excluded from the right. Second,
the government or the defendant can
request, and the court can order, judi-
cial proceedings to be closed under ex-
isting laws. This provision is not in-
tended to alter those laws or their pro-
cedures in any way. There may be or-
ganized crime cases or cases involving
national security that require proce-
dures that necessarily deny a crime
victim the right not to be excluded
that would otherwise be provided under
this section. This is as it should be. Na-
tional security matters and organized
crime cases are especially challenging
and there are times when there is a
vital need for closed proceedings. In
such cases, the proceedings are not in-
tended to be interpreted as ‘‘public pro-
ceedings” under this bill. In this re-
gard, it is not our intent to alter 28
CFR Sec. 50.9 in any respect.

Despite these limitations, this bill
allows crime victims, in the vast ma-
jority of cases, to attend the hearings
and trial of the case involving their
victimization. This is so important be-
cause crime victims share an interest
with the government in seeing that
justice is done in a criminal case and
this interest supports the idea that vic-
tims should not be excluded from pub-
lic criminal proceedings, whether these
are pre-trial, trial, or post-trial pro-
ceedings.

When ‘‘the court, after receiving
clear and convincing evidence, deter-
mines that testimony by the victim
would be materially altered if the vic-
tim heard other testimony at that pro-
ceeding,” a victim may be excluded.
The standards of ‘‘clear and convincing
evidence’ and ‘‘materially altered’ are
extremely high and intended to make
exclusion of the victim quite rare, es-
pecially since (b) says that ‘‘before
making a determination described in
subsection (a)(3), the court shall make
every effort to permit the fullest at-
tendance possible by the victim and
shall consider reasonable alternatives
to the exclusion of the victim from the
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criminal proceeding.” It should be
stressed that (b) requires that ‘‘the rea-
sons for any decision denying relief
under this chapter shall be clearly
stated on the record.” A judge should
explain in detail the precise reasons
why relief is being denied.

This right of crime victims not to be
excluded from the proceedings provides
a foundation for (a)(4), which provides
victims the right to reasonably be
heard at any public proceeding involv-
ing release, plea, or sentencing. This
provision is intended to allow crime
victims to directly address the court in
person. It is not necessary for the vic-
tim to obtain the permission of either
party to do so. This right is a right
independent of the government or the
defendant that allows the victim to ad-
dress the court. To the extent the vic-
tim has the right to independently ad-
dress the court, the victim acts as an
independent participant in the pro-
ceedings. When a victim invokes this
right during plea and sentencing pro-
ceedings, it is intended that the he or
she be allowed to provide all three
types of victim impact: the character
of the victim, the impact of the crime
on the victim, the victims’ family and
the community, and sentencing rec-
ommendations. Of course, the victim
may use a lawyer, at the victim’s own
expense, to assist in the exercise of this
right. This bill does not provide vic-
tims with a right to counsel but recog-
nizes that a victim may enlist a coun-
sel on their own.

It is not the intent of the term ‘‘rea-
sonably’’ in the phrase ‘‘to be reason-
ably heard” to provide any excuse for
denying a victim the right to appear in
person and directly address the court.
Indeed, the very purpose of this section
is to allow the victim to appear person-
ally and directly address the court.
This section would fail in its intent if
courts determined that written, rather
than oral communication, could gen-
erally satisfy this right. On the other
hand, the term ‘‘reasonably’ is meant
to allow for alternative methods of
communicating a victim’s views to the
court when the victim is unable to at-
tend the proceedings. Such cir-
cumstances might arise, for example, if
the victim is incarcerated on unrelated
matters at the time of the proceedings
or if a victim cannot afford to travel to
a courthouse. In such cases, commu-
nication by the victim to the court is
permitted by other reasonable means.
In short, the victim of crime, or their
counsel, should be able to provide any
information, as well as their opinion,
directly to the court concerning the re-
lease, plea, or sentencing of the ac-
cused. This bill intends for this right to
be heard to be an independent right of
the victim.

It is important that the ‘‘reasonably
be heard” language not be an excuse
for minimizing the victim’s oppor-
tunity to be heard. Only if it is not
practical for the victim to speak in
person or if the victim wishes to be
heard by the court in a different fash-
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ion should this provision mean any-
thing other than an in-person right to
be heard.

Of course, in providing victim infor-
mation or opinion it is important that
the victim be able to confer with the
prosecutor concerning a variety of
matters and proceedings. Under (a)(b),
the victim has a reasonable right to
confer with the attorney for the gov-
ernment in the case. This right is in-
tended to be expansive. For example,
the victim has the right to confer with
the government concerning any crit-
ical stage or disposition of the case.
The right, however, it is not limited to
these examples. This right to confer
does not give the crime victim any
right to direct the prosecution. Pros-
ecutors should consider it part of their
profession to be available to consult
with crime victims about concerns the
victims may have which are pertinent
to the case, case proceedings or disposi-
tions. Under this provision, victims are
able to confer with the government’s
attorney about proceedings after
charging. I would note that the right to
confer does impair the prosecutiorial
discretion of the Attorney General or
any officer under his direction, as pro-
vided (d)(6).

I would like to turn now to restitu-
tion in (a)(6). This section provides the
right to full and timely restitution as
provided in law. We specifically intend
to endorse the expansive definition of
restitution given by Judge Cassell in
U.S. v. Bedonie and U.S. v. Serawop in
May 2004. This right, together with the
other rights in the act to be heard and
confer with the government’s attorney
in this act, means that existing res-
titution laws will be more effective.

I would like to move on to (a)(7),
which provides crime victims with a
right to proceedings free from unrea-
sonable delay. This provision does not
curtail the government’s need for rea-
sonable time to organize and prosecute
its case. Nor is the provision intended
to infringe on the defendant’s due proc-
ess right to prepare a defense. Too
often, however, delays in criminal pro-
ceedings occur for the mere conven-
ience of the parties and those delays
reach beyond the time needed for de-
fendant’s due process or the govern-
ment’s need to prepare. The result of
such delays is that victims cannot
begin to put the criminal justice sys-
tem behind them and they continue to
be victimized. It is not right to hold
crime victims under the stress and
pressure of future court proceedings
merely because it is convenient for the
parties or the court.

This provision should be interpreted
so that any decision to schedule, re-
schedule, or continue criminal cases
should include victim input through
the victim’s assertion of the right to be
free from unreasonable delay.

I would add that the delays in crimi-
nal proceedings are among the most
chronic problems faced by victims.
Whatever peace of mind a victim might
achieve after a crime is too often inex-
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cusably postponed by unreasonable
delays in the criminal case. A central
reason for these rights is to force a
change in a criminal justice culture
which has failed to focus on the legiti-
mate interests of crime victims, a new
focus on limiting unreasonable delays
in the criminal process to accommo-
date the victim is a positive start.

I would like to turn to (a)(8). The
broad rights articulated in this section
are meant to be rights themselves and
are not intended to just be aspira-
tional. One of these rights is the right
to be treated with fairness. Of course,
fairness includes the notion of due
process. Too often victims of crime ex-
perience a secondary victimization at
the hands of the criminal justice sys-
tem. This provision is intended to di-
rect government agencies and employ-
ees, whether they are in executive or
judicial branches, to treat victims of
crime with the respect they deserve
and to afford them due process.

It is not the intent of this bill that
its significance be whittled down or
marginalized by the courts or the exec-
utive branch. This legislation is meant
to correct, not continue, the legacy of
the poor treatment of crime victims in
the criminal process. This legislation
is meant to ensure that cases like the
McVeigh case, where victims of the
Oklahoma City bombing were effec-
tively denied the right to attend the
trial and to avoid federal appeals
courts from determining, as the Tenth
Circuit Court of Appeals did, that vic-
tims had no standing to seek review of
their right to attend the trial under
the former victims’ law that this bill
replaces.

I would also like to comment on (b),
which directs courts to ensure that the
rights in this law be afforded and to
record, on the record, any reason for
denying relief of an assertion of a
crime victim. This provision is critical
because it is in the courts of this coun-
try that these rights will be asserted
and it is the courts that will be respon-
sible for enforcing them. Further, re-
quiring a court to provide the reasons
for denial of relief is necessary for ef-
fective appeal of such denial.

Turning briefly to (c), there are sev-
eral important things to point out.
First, this provision requires that the
government inform the victim that the
victim can seek the advice of the attor-
ney, such as from the legal clinics for
crime victims contemplated under this
law, such as the law clinics at Arizona
State University and those supported
by the National Crime Victim Law In-
stitute at the Law School at Lewis and
Clark College in Portland, Oregon. This
is an important protection for crime
victims because it ensures the inde-
pendent and individual nature of their
rights. Second, the notice section im-
mediately following limits the right to
notice of release where such notice
may endanger the safety of the person
being released. There are cases, par-
ticularly in domestic violence cases,
where there is danger posed by an inti-
mate partner if the intimate partner is
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released. Such circumstances are not
the norm, even in domestic violence
cases as a category of cases. This ex-
ception should not be relied upon as an
excuse to avoid notifying most victims.

I would now like to address the en-
forcement provisions of the bill in (d).
This provision allows a crime victim to
enter the criminal trial court during
proceedings involving the crime
against the victim, to stand with other
counsel in the well of the court, and as-
sert the rights provided by this bill.
This provision ensures that crime vic-
tims have standing to be heard in trial
courts so that they are heard at the
very moment when their rights are at
stake and this, in turn, forces the
criminal justice system to be respon-
sive to a victim’s rights in a timely
way. Importantly, however, the bill
does not allow the defendant in the
case to assert any of the victim’s
rights to obtain relief. This prohibition
prevents the individual accused of the
crime from distorting a right intended
for the benefit of the individual victim
into a weapon against justice.

The provision allows the crime vic-
tim’s representative and the attorney
for the government to go into a crimi-
nal trial court and assert the crime
victim’s rights. The inclusions of rep-
resentatives and the government’s at-
torney in the provision are important
for a number of reasons. First, allowing
a representative to assert a crime vic-
tim’s rights ensures that where a crime
victim is unable to assert the rights on
his or her own for any reason, includ-
ing incapacity, incompetence, minor-
ity, or death, those rights are not lost.
The representative for the crime vic-
tim can assert the rights. Second, a
crime victim may choose to enlist a
private attorney to represent him or
her in the criminal case—this provision
allows that attorney to enter an ap-
pearance on behalf of the victim in the
criminal trial court and assert the vic-
tim’s rights. The provision also recog-
nizes that, at times, the government’s
attorney may be best situated to assert
a crime victim’s rights either because
the crime victim is not available at a
particular point in the trial or because,
at times, the crime victim’s interests
coincide with those of the government
and it makes sense for a single person
to express those joined interests. Im-
portantly, however, the provision does
not mean that the government’s attor-
ney has the authority to compromise
or co-opt a victim’s right. Nor does the
provision mean that by not asserting a
victim’s right the government’s attor-
ney has waived that right. The rights
provided in this bill are personal to the
individual crime victim and it is that
crime victim that has the final word
regarding which of the specific rights
to assert and when. Waiver of any of
the individual rights provided can only
happen by the victim’s affirmative
waiver of that specific right.

In sum, without the ability to en-
force the rights in the criminal trial
and appellate courts of this country
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any rights afforded are, at best, rhet-
oric. We are far past the point where
lip service to victims’ rights is accept-
able. The enforcement provisions of
this bill ensure that never again are
victim’s rights provided in word but
not in reality.

I want to turn to (d)(2) because it is
an unfortunate reality that in today’s
world there are crimes that result in
multiple victims. The reality of those
situations is that a court may find that
the sheer number of victims is so large
that it is impracticable to accord each
victim the rights in this bill. The bill
allows that when the court makes that
finding on the record the court must
then fashion a procedure that still
gives effect to the bill and yet takes
into account the impracticability. For
instance, in the Oklahoma City bomb-
ing case the number of victims was tre-
mendous and attendance at any one
proceeding by all of them was imprac-
ticable so the court fashioned a proce-
dure that allowed victims to attend the
proceedings by close circuit television.
This is merely one example. Another
may be to allow victims with a right to
speak to be heard in writing or through
other methods. Importantly, courts
must seek to identify methods that fit
the case before that to ensure that de-
spite the high number of crime victims,
the rights in this bill are given effect.
It is a tragic reality that cases may in-
volve multiple victims and yet that
fact is not grounds for eviscerating the
rights in this bill. Rather, that fact is
grounds for the court to find an alter-
native procedure to give effect to this
bill.

I now want to turn to another crit-
ical aspect of enforcement of victims’
rights, (d)(3). This subsection provides
that a crime victim who is denied any
of his or her rights as a crime victim
has standing to seek appellate review
of that denial. Specifically, the provi-
sion allows a crime victim to apply for
a writ of mandamus to the appropriate
appellate court. The provision provides
that court shall take the writ and shall
order the relief necessary to protect
the crime victim’s right. This provision
is critical for a couple of reasons. First,
it gives the victim standing to appear
before the appellate courts of this
country and ask for review of a pos-
sible error below. Second, while man-
damus is generally discretionary, this
provision means that courts must re-
view these cases. Appellate review of
denials of victims’ rights is just as im-
portant as the initial assertion of a vic-
tim’s right. This provision ensures re-
view and encourages courts to broadly
defend the victims’ rights.

Without the right to seek appellate
review and a guarantee that the appel-
late court will hear the appeal and
order relief, a victim is left to the
mercy of the very trial court that may
have erred. This country’s appellate
courts are designed to remedy errors of
lower courts and this provision re-
quires them to do so for victim’s
rights. For a victim’s right to truly be
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honored, a victim must be able to as-
sert the rights in trial courts, to then
be able to have denials of those rights
reviewed at the appellate level, and to
have the appellate court take the ap-
peal and order relief. By providing for
all of this, this bill ensures that vic-
tims’ rights will have meaning. It is
the clear intent and expectation of
Congress that the district and appel-
late courts will establish procedures
that will allow for a prompt adjudica-
tion of any issues regarding the asser-
tion of a victim’s right, while giving
meaning to the rights we establish.

I would like to turn our attention to
(d)(4) because that also provides an en-
forcement mechanism. This section
provides that in any appeal, regardless
of the party initiating the appeal, the
government can assert as error the dis-
trict court’s denial of a crime victim’s
right. This subsection is important for
a couple of reasons. First, it allows the
government to assert a victim’s right
on appeal even when it is the defendant
who seeks appeal of his or her convic-
tion. This ensures that victims’ rights
are protected throughout the criminal
justice process and that they do not
fall by the wayside during what can
often be an extended appeal that the
victim is not a party to.

I would like to turn to the next pro-
vision, (d)(5). This provision is not in-
tended to prevent courts from vacating
decisions in non-trial proceedings, such
as proceedings involving release, delay,
pleas, or sentencings, in which victims’
rights were not protected, and ordering
those proceedings to be redone.

It is important for victims’ rights to
be asserted and protected throughout
the criminal justice process, and for
courts to have the authority to redo
proceedings such as release, delay,
pleas, and sentencings, where victims’
rights are abridged.

I want to turn to the definitions in
the bill, contained in (e). There are a
couple of key points to be made about
the definitions. A ‘‘crime victim” is de-
fined as a person directly and proxi-
mately harmed as a result of a federal
offense or an offense in the District of
Columbia. This is an intentionally
broad definition because all victims of
crime deserve to have their rights pro-
tected, whether or not they are the vic-
tim of the count charged. Additionally,
crime victims may, for any number of
reasons, want to employ an attorney to
represent them in court. This defini-
tion of crime victim allows crime vic-
tims to do that. It also assures that
when, for any reason, crime victims
unable to assert rights on their own—
those rights will still be protected.

Now I would like to turn to the por-
tion of the bill concerning administra-
tive compliance with victims’ rights.
The provisions of (f) are relatively self-
explanatory, but it important to point
out that these procedures are com-
pletely separate from and in no way
limit the victim’s rights in the pre-
vious section.

I also would like to make it clear
that it is the intention of the Congress
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that the money authorized in 1404D for
the Director of the Office for Victims
of Crimes ‘‘for the support of organiza-
tions that provide legal counsel and
support services for victims in criminal
cases for the enforcement of crime vic-
tims’ rights in Federal jurisdictions,
and in States and tribal governments

. .7 is intended to support the work of
the National Crime Victim Law Insti-
tute at the Law School at Lewis and
Clark College in Portland, Oregon, and
to replicate across the nation the clin-
ics that it is supporting, fashioned
after the Crime Victims Legal Assist-
ance Project housed at Arizona State
University College of Law and run by
Arizona Voice for Crime Victims. The
Director of OVC should take care to
make sure that these funds go into the
support of these programs so that
crime victims can receive free legal
counsel to enforce their rights in our
federal courts. Only in this way will be
able to fully and fairly test whether
statutes are enough to protect victims’
rights. There is no substitute for test-
ing these rights in our courts to see if
they have the power to change a cul-
ture that for too long has ignored the
victim.

Let me comment briefly on the provi-
sion on reports. Under (a), the Admin-
istrative Office of the U.S. Courts to
report annually the number of times a
right asserted in a criminal case is de-
nied the relief requested, and the rea-
sons therefore, as well as the number of
times a mandamus action was brought
and the result of that mandamus.

Such reporting is the only way we in
the Congress and other interested par-
ties can observe whether reforms we
mandate are being carried out. No one
doubts the difficulty of obtaining case-
by-case information of this nature.
Yes, this information is critical to un-
derstanding whether federal statutes
really can effectively protect victim’s
rights or whether a constitutional
amendment is necessary. We are cer-
tain that affected executive and judi-
cial agencies can work together to im-
plement effective administrative tools
to record and amass this data. We
would certainly encourage the Na-
tional Institute of Justice to support
any needed research to get this system
in place.

One final point. Throughout this Act
reference is made to the ‘‘accused.”
The intent is for this word to be used
in the broadest sense to include both
those charged and convicted so that
the rights we establish apply through-
out the criminal justice system.

TITLE IV

Mr. HATCH. Before we agree to send
this bill to the House, there are a num-
ber of concerns raised with respect to
the capital-counsel section of Title IV
that I would like to address with my
colleagues. I know that this title has
been of particular concern to my friend
from Texas, Senator CORNYN.

Mr. CORNYN. I thank the Senator. I
do have a number of concerns about
the Innocence Protection Act. Namely,
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I am concerned that under this bill,
states effectively are required to ad-
here to a Federal regulatory system,
answering to the Department of Jus-
tice, for defense and prosecution rep-
resentation in State capital cases.
However, I have been encouraged by re-
cent modifications to the bill that lead
me to believe a greater balance has
been struck between ensuring strong
capital representation systems and
supporting the prosecution and sen-
tencing of violent criminals. Senator
HATCH, is it your belief that such a bal-
ance has been struck?

Mr. HATCH. That is my belief. And
let me first say that I appreciate the
concerns of the Senator from Texas as
well as those of Senators KYL and SES-
SIONS, each of whom have worked very
hard on this important issue. You bring
to the debate a wealth of experience in
this area, having served as Attorney
General of your home State of Texas
and as a Judge, and you have worked
tirelessly on this, and I thank you for
it.

The recent modifications to the bill
are a great improvement. The bill is
the result of the hard work and dedica-
tion of many on both sides of the aisle.
Most importantly, we have signifi-
cantly reworked this bill so as to ad-
dress the legitimate concerns you, Sen-
ators KYL and SESSIONS as well as oth-
ers have raised.

Specifically, we made some changes
to the capital representation section of
the Innocence Protection Act. We
worked with the House to add language
similar to language in the amendment
that you offered in the Judiciary Com-
mittee language that would require
that a large majority of the funding in
this area to go to the trial level, rather
than to the appellate or habeas litiga-
tion. This shift in funding allocation is
a further safeguard against your con-
cerns that funds might go to particular
advocacy groups because they typically
become involved in these cases at the
appellate level.

Mr. CORNYN. On this issue—the
issue of capital representation, I note
that there is a provision in place nego-
tiated by Majority Leader DELAY and
other members of the Texas delegation
in the House designed to protect the
capital representation system that is
in place in Texas? Do I understand that
correctly?

Mr. HATCH. Yes. Section 421(d)(1)(C)
was added specifically to ensure that
Texas, or any other State with a simi-
larly structured system, would qualify
as an ‘‘effective system’ under the
statute. This provision has been re-
ferred to as the ‘‘Texas carve-out”
throughout debate over this bill. It is
appropriate in light of the changes
Texas enacted in order to improve its
capital-representation system just 3
years ago.

Mr. CORNYN. I thank the Senator. I
share the perspective that Texas’ sys-
tem is preserved as a so-called ‘‘effec-
tive system’ under the statute. And
that is critically important. As you
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point out, in 2001, the Texas Legisla-
ture passed the Texas Fair Defense Act
to overhaul Texas’ indigent criminal
defense system. The legislation passed
ensures prompt appointment of an at-
torney for indigent criminal defend-
ants, provides guidelines on method of
appointment for counsel, establishes
minimum standards for appointed at-
torneys in capital cases, and provides
both State resources and oversight of
county’s indigent defense systems
through a State Task Force on Indi-
gent Defense. It is this system or any
future version of it that specifically is
intended to be protected by this lan-
guage, is it not?

Mr. HATCH. That is absolutely my
understanding.

Mr. CORNYN. So under the DeLay
proviso, Texas will not have to change
a thing in order to receive grants under
this bill—it is automatically pre-quali-
fied?

Mr. HATCH. Absolutely. In fact, it is
my understanding that at least half a
dozen other states also will automati-
cally pre-qualify for funding under this
proviso.

Mr. CORNYN. I thank the Senator.
This so-called ‘‘Texas carve-out” is
critical to my support for this bill.
Without the carve-out, Texas and other
States like it would not qualify for
Federal grant funds, even though they
already have an ‘‘effective system’ for
capital representation. And, without
the carve-out, Texas and other States
like it would have no incentive to
apply for Federal grant funds because
the Federal grant funds to be received
would not exceed the State funds that
would have to be spent to become eligi-
ble. On the other hand, because of the
“‘carve-out,” Texas and other States
like it can keep appointment power
with locally-elected judges, maintain
their own innovations designed to im-
prove—not make impossible—the effec-
tive representation of capital defend-
ants, and avoid the need for the cre-
ation of a new, needlessly expensive,
centralized bureaucracy often times
controlled by those who oppose the
death penalty such as was the case
with the former capital defense Re-
source Centers that were disbanded by
Congress in the 1990’s.

Mr. HATCH. I would say that the
“‘carve-out’ is a compromise that is
consistent with past Federal assistance
to the States’ criminal justice systems,
and it sets appropriate limits on the
level of Federal involvement in the ad-
ministration of the death penalty at
the state level.

Mr. CORNYN. Thank you for your
work on this, Mr. HATCH, and for help-
ing to ensure that my home State of
Texas qualifies as having an ‘‘effective
system for providing competent legal
representation’ under the legislation.

I have two other questions for you. In
the new postconviction testing remedy
created by this legislation for Federal
prisoners—at what apparently will be
section 3600(g) the bill allows the court
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to order a new trial if a DNA test re-
sult, in light of all of the other evi-
dence, establishes, and I quote, ‘‘by
compelling evidence that a new trial
would result in an acquittal.” As you
recall, the standard for granting new
trials in what can sometimes be old
cases was much debated during the Ju-
diciary Committee’s consideration of
this bill. The Committee almost voted
in favor of changing this standard of
proof from ‘‘would result in acquittal”
to ‘‘did not commit the crime,” and
some discussed a middle option of rais-
ing the standard from preponderance of
the evidence to ‘‘clear and convincing
evidence.”” Ultimately, we chose to
defer addressing this issue until nego-
tiations on a final package with the
House of Representatives. And in the
end, we chose neither of the standards
discussed, but instead opted for ele-
vating the standard of proof to ‘‘com-
pelling evidence.”

We discussed at the time why ‘‘com-
pelling”” would be the best term of art
for setting a standard for reopening
litigation of an issue. In particular, we
looked to two cases that tell us what
‘“‘compelling’’ means in this context—
cases that give us confidence that we
have set a high bar that will not allow
the probably guilty to receive a new
trial—and go free if a new trial proves
impossible—and also will not allow de-
fendants to seek new trials on the basis
of evidence that they could have pre-
sented all along. As the Chairman of
the Committee that reported this bill
and the Senate companion bill’s lead
sponsor, I think that you can speak
with some authority on this matter,
and clarify for the record the thinking
that went into the House and Senate’s
selection of the word ‘‘compelling.”
Would you do so?

Mr. HATCH. I would be pleased to do
s0. In choosing the term ‘‘compelling,”’
we relied on previous interpretation of
that term in cases such as United
States v. Walser, a 1993 case out of the
Eleventh Circuit. That court analyzed
a previous jury’s decision—and whether
it disadvantaged the defendant—under
a standard of ‘‘compelling prejudice.”
The court there made clear that it
could not find ‘‘compelling prejudice”’
if ““under all the circumstances of [the]
particular case it is within the capac-
ity of jurors’ to reach the proper re-
sult—in the case of this bill, to find
that the defendant committed the
crime. If, in light of the DNA test, it
would not be within the capacity of ju-
rors to conclude that the defendant is
guilty, a new trial must be granted
under 3600(g). But if they could pos-
sibly find guilty, no new trial is al-
lowed. As the Eleventh Circuit ex-
plained, under the ‘‘compelling’ stand-
ard, if a decision is ‘“‘within the jury’s
capacity”’—if it is reasonably pos-
sible—then ‘‘though the task be dif-
ficult [for the hypothetical jury], there
is no compelling prejudice’’—or in our
case, no compelling evidence requiring
a new trial.

As the Walser case also explains, you
look to the trial transcript to decide
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what constitutes ‘‘compelling” evi-
dence. Obviously, it is the defendant’s
burden to produce this evidence by
other means if there is no trial tran-
script. If the defendant pleaded guilty,
and received the inevitable benefits
that come with a plea agreement, he
cannot later turn the lack of a record
against the State. It remains the de-
fendant’s burden of both persuasion
and production to show that it would
not have been possible for the jury to
have concluded that he is guilty. This
is again implicit in the adoption of the
term of art ‘‘compelling”’—as Walser
elaborates, under the ‘‘compelling”’
standard, ‘‘absent evidence to the con-
trary, we presume that the jury’ could
properly reach the result that it did.

The other case to which I believe
that you referred is the Seventh Cir-
cuit’s 1979 decision in NLRB v. Austin
Development Center, which makes
clear that previously available evi-
dence is not ‘‘compelling” evidence.
The relevant passage from that case for
our purposes was that only ‘“‘[t]he dis-
covery of new evidence is a compelling
circumstance justifying relitigation.
The proffer of evidence not presented
earlier, however, will not justify reliti-
gation where it is not shown that the
evidence was unavailable at the time of
the prior proceeding.” In other words,
for our purposes, if the DNA evidence
that a prisoner relies on is something
that would have been available to him
earlier, it does not qualify as ‘‘compel-
ling”’ evidence justifying a new trial. If
he failed to seek a test when he could
have, he cannot later use that test re-
sult to argue for a new trial, once wit-
nesses have died or become unavailable
or had their memories fade, and other
evidence has deteriorated and dis-
appeared. To allow a new trial under
these circumstances would be fun-
damentally unfair to society and its in-
terest in the finality of criminal judg-
ments. As some of my colleagues have
noted, Federal Rule of Criminal Proce-
dure specifically limits its liberal new-
trial rule to new evidence discovered
within 3 years. Implicit in that limit is
the judgment that the same evidence
cannot carry the same weight in a new
trial motion if it is brought at a later
time. By adopting the ‘‘compelling”
standard in this bill, we make that
same judgement, and we protect these
same societal interests.

I hope that this conforms to your
previous understanding of this provi-
sion and clarifies matters for the
record, Senator. We have chosen a
tough standard here—in fact, I believe
tougher than all those that we have
discussed previously. This is not a
standard that will grant new trials to
people who probably did it—and then
allow them to walk free when prosecu-
tors are unable to try them after the
passage of time. I hope that you can
have confidence in that, Senator.

Mr. CORNYN. It does conform to my
previous understanding and I do have
confidence in it, Senator. Thank you. I
regret taking up the Senate’s time on
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this busy day, but I do have one other
question, and this pertains to the bill’s
changes to CODIS and NDIS, the DNA
index systems. It is my understanding
that this bill places no limits on what
States can upload into CODIS—that is,
into their own databases.

Mr. HATCH. That is correct.

Mr. CORNYN. I also would like to
clarify which profiles states are re-
quired to have expunged from NDIS—
the national-exchange database—as a
condition of access. The bill allows
States to upload anything that is col-
lected ‘‘under applicable legal authori-
ties’’—that is, that States or local gov-
ernments collect under their own laws
or policies. An exception is made, how-
ever, for two categories—unindicted
arrestees and elimination-only sam-
ples. Then later, the bill provides that
States must seek expungement of sam-
ples if, and I quote, ‘‘the person has not
been convicted of an offense of the
basis of which that analysis was or
could have been included in the index,
and all charges for which the analysis
was or could have been included in the
index have been dismissed or resulted
in acquittal.”

It is my understanding that, just as
what will now be U.S. Code subsection
(A)(2)(A)(1) requires that a person’s
analysis be expunged if it was origi-
nally uploaded on the basis of a crimi-
nal conviction and that conviction is
overturned, this new subsection (ii)
will require the analysis of the acquit-
ted arrestee (or one for whom charges
have been dismissed) to be expunged—
but only if the analysis originally was
or could have been included because he
was an arrestee.

Mr. HATCH. That is correct. The new
limitation that you noted—the new
subsection 14132(d)(2)(A)(ii) corresponds
to the limited ‘‘unindicted arrestee”
category in the new (a)(1)(C). It does
not apply to DNA analyses uploaded
under other ‘‘applicable legal authori-
ties.” Our intent was to provide States
with maximum flexibility in exchang-
ing DNA profile information through
NDIS. The only exception that we
made in this bill was for arrestees, who
had DNA samples taken from them in-
voluntarily, and who, because of those
circumstances, we give the right to
have those samples withdrawn from
NDIS.

Mr. CORNYN. As you know, I am a
strong believer in the power of DNA to
solve crimes. I want to see the United
States develop as broad and as power-
ful a DNA database as possible. The
States have a strong interest in solving
past crimes. I also believe that there is
no reason to exclude DNA from CODIS
simply because charges against an ar-
restee are dismissed or he is acquit-
ted—fingerprints are kept in such
cases, and there is no reason to treat
DNA differently than fingerprints. The
bill bars States from Kkeeping an
arrestee’s DNA sample if charges are
dropped or he is acquitted. There is no
reason to do so. Experience shows that
felony arrestees—even those who are
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not ultimately convicted—are a good
population from which to predict other
crimes. Excluding unindicted arrestees
will simply prevent States from solv-
ing more crimes. I understand that leg-
islative compromise has forced us to
exclude arrestees—even those in-
dicted—if charges against them are
dropped. I am glad to see that your un-
derstanding of the States’s otherwise
broad authority conforms to my own
understanding—that outside of the ar-
restee-sample context, States may still
upload and exchange any DNA col-
lected under State and local laws, poli-
cies, and practices on the NDIS data-
base.

In expressing this view, I would like
to emphasize that keeping DNA sam-
ples in CODIS and NDIS does not affect
privacy—the analysis used has no med-
ical predictive value. The analysis of
DNA that is kept in CODIS is what is
called ‘‘junk DNA”—it is impossible to
determine anything medically sen-
sitive from this DNA. For example,
this DNA will not allow a tester to de-
termine if the donor is susceptible to
particular diseases. As the Justice De-
partment noted in its official Views
Letter on the predecessor to this bill,
and I quote at length:

[TThere [are no] legitimate privacy con-
cerns that require the retention or expansion
of these [H.R. 3214] expungement provisions.
The DNA identification system is already
subject to strict privacy rules, which gen-
erally limit the use of DNA samples and
DNA profiles in the system to law enforce-
ment identification purposes. See 42 U.S.C.
14132(b)—(c). Moreover, the DNA profiles that
are maintained in the national index relate
to 13 DNA sites that do not control any
traits or characteristics of individuals.
Hence, the databased information cannot be
used to discern, for example, anything about
an individual’s genetic illnesses, disorders,
or dispositions. Rather, by design, the infor-
mation the system retains in the databased
DNA profiles is the equivalent of a ‘‘genetic
fingerprint’’ that uniquely identifies an indi-
vidual, but does not disclose other facts
about him.

To those still concerned about some
kind of civil liberties violation inher-
ent in maintaining a DNA database, I
would ask, what about Medicare and
Medicaid?—they keep lots of medically
sensitive information. Why should we
trust those agencies, but not the FBI?
Misuse of the information in CODIS
and NDIS—if even possible—is prohib-
ited by law. The Medicare and Med-
icaid system keep vast stores of medi-
cally sensitive information about peo-
ple. If we are so afraid of CODIS and
NDIS, what about Medicare?

And again—fingerprints are kept for
all arrestees—should we now expunge
those too? The FBI maintains a data-
base of fingerprints of arrestees—with-
out regard to whether the arrestee is
later acquitted or convicted. As Justice
notes in its Views Letter on this bill,
“With respect to the proposed exclu-
sion of DNA profiles of unindicted
arrestees, it should be noted by way of
comparison that there is no Federal
policy that bars States from including
fingerprints of arrestees in State and
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Federal law enforcement databases
prior to indictment.” Since database
DNA is no more sensitive than finger-
prints, and we would expunge DNA
under S. 1700, should we also start
throwing out fingerprints?

I would also note that keeping as
broad a database as possible will stop
many violent predators much earlier.
As the Justice Department also noted
in its Views Letter, ‘“There is no rea-
son to have a . . . Federal policy man-
dating expungement for DNA informa-
tion. If the person whose DNA it is does
not commit other crimes, then the in-
formation simply remains in a secure
database and there is no adverse effect
on his life. But if he commits a murder,
rape, or other serious crime, and DNA
matching can identify him as the per-
petrator, then it is good that the infor-
mation was retained.”

Finally, on this point, I would like to
highlight the British example: The
British tried expunging arrestees’ DNA
and found that they ended up with em-
barrassing ‘‘improper’” matches from
perpetrators who weren’t supposed to
get caught. Now they take DNA from
all suspects (not just arrestees) and
have a 2,000,000 profile database. As a
result, the British now get DNA
matches from crimes scenes in 40 per-
cent of all cases, and had 58,176 ‘‘cold
hits” from crime scenes in 2001-02.

According to a recent National Insti-
tutes of Justice-commissioned study ti-
tled ‘““The Application of DNA Tech-
nology in England and Wales,” the
U.K. tried expunging DNA profiles for
arrestees who are not ultimately con-
victed and quickly realized that this
was a mistake. According to the re-
port:

While [a 1994 1law] called for the
expungement of profiles of individuals who
were not ultimately convicted, periodic
problems with the database administration
ultimately led to a number of cases in which
suspects were identified by samples which
were retained in the system but should have
been removed. This lead to a number of court
cases and a decision from the House of Lords
addressing the legality of such convictions.

To address these public policy and legal
issues, the House of Lords passed [a 2001 law]
which . . . provides for the indefinite reten-
tion of DNA profiles on the [British data-
base] even if suspects are not convicted.”
. . . [The new law] allows for the collection
and retention of biological samples and DNA
profiles for anyone who becomes a suspect
during the course of a police investigation.

As a result of these changes, the
British now have 2,000,000 DNA profiles
in their national database, they now
get matches from 40 percent of all
crime scenes with DNA, and they had
58,176 ‘‘cold hits” from crime scenes in
2001. Why wouldn’t we want the same
for our country?

Another NIJ-commission study, pro-
duced by Washington State University
and titled the ‘‘National Forensic DNA
Study Report,” notes that ‘‘the DNA
database must have a strong pool of of-
fenders for comparison. . .. the DNA
database is a two-index system—a
crime scene sample index, and an of-
fender index. The effectiveness of ei-
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ther index is necessarily restricted by
any limitation on the other index.”
From the British experience, we know
that a broad database is highly effec-
tive. It is time to replicate that experi-
ence here, before more preventable
crimes are committed. I am glad that
we have moved far in that direction—
toward the British model—though we
still have maintained the unfortunate
anachronism of requiring arrestees’
analyses to be expunged if charges
against them are dropped.

Mr. HATCH. I agree with the Sen-
ator. I, too, am pleased that, with the
exception of samples collected from
arrestees who have charges dismissed
or are acquitted, States and local gov-
ernments can now upload and compare
analyses collected under applicable
legal authorities on the national data-
base without running afoul of arbitrary
expungement requirements.

Mr. SESSIONS. If the Chairman
would permit, I also would like to pose
a few questions, in order to clarify for
the record some new language added to
the bill. As the lead sponsor of the Sen-
ate legislation that became this bill,
and Chairman of the committee that
reported that bill, I believe that you
have unique authority to clarify these
matters.

The modification to the bill that was
approved on the Senate floor today
changes who can serve on the capital-
counsel entity that selects and man-
ages counsel for State capital cases in
States that do not have a public de-
fender program. The committee-passed
version of the bill read that, to receive
its portion of the funds for State cap-
ital counsel, a State that does not have
a public defender system must place
control of the appointment of defense
counsel in ‘“‘an entity established by
statute or by the highest State court
with jurisdiction in criminal cases,
which is composed of individuals with
demonstrated knowledge and expertise
in capital representation.”” The new
version of the bill reads that the entity
must be ‘‘composed of individuals with
demonstrated knowledge and expertise
in capital cases, except for individuals
currently employed as prosecutors.”

Previously, the bill required that
only defense—lawyers and maybe re-
tired prosecutors, or anyone else who
“‘represented” parties in capital cases—
be appointed to manage the entity.
With today’s amendment, sitting trial
and appellate judges can be appointed
to manage the capital-counsel entity—
as well as anyone else with experience
with capital cases, including law pro-
fessors or victims’ advocates—but not
current prosecutors. Is that your un-
derstanding of the new bill?

Mr. HATCH. Yes. Anyone with
knowledge of capital cases—not just
someone who has litigated capital
cases—can now serve on the entity.
Most importantly, this includes mem-
bers of the bench. It could also include
law professors with knowledge of cap-
ital cases, or, as you mentioned, even
advocates for crime victims—if they
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have a demonstrated familiarity with
the death penalty. The interests of vic-
tims too often are left out in our jus-
tice system—I am pleased to see that
we have now changed this bill to en-
sure that someone who has experience
in guiding crime victims through a
capital trial would be eligible to sit at
the table of this important new cap-
ital-counsel entity. I think that such
an entity certainly could benefit from
diverse perspectives on the criminal-
justice system.

Mr. SESSIONS. But there is no re-
quirement of such apportionment, is
there? If a State chooses to design its
capital counsel entity so that, for ex-
ample, it is composed exclusively of
trusted members of the bench, the
State could do so, could it not?

Mr. HATCH. Absolutely. This a mat-
ter that is properly left up to the
States, and we have so left it.

Mr. SESSIONS. I also do not under-
stand this bill to preclude the State
from allowing the entity to delegate its
authority—for example, the State
could have one statewide entity that
then delegates its functions to par-
ticular judges in particular counties or
districts. Is my understanding correct?

Mr. HATCH. That understanding is
correct. As long as the person to whom
authority is delegated would herself be
eligible to serve on the entity, there is
no reason to centralize all functions in
one office. Nor is there any limit or re-
quirement as to how many people can
serve on the capital counsel entity. I
know that in some of our discussions
earlier this week, Senator KYL posed
the example of a State that creates a
panel of three judges—trial judges, ap-
pellate judges, or some combination
thereof—and has that panel carry out
the functions of the entity. With the
modification to the bill made today,
this would be permissible. The State
could use 5 judges, or 12, or even 1,
though I can’t imagine that the latter
would be practical, except in the case
where authority is delegated in local
areas.

Mr. SESSIONS. I thank the Senator.
I am pleased that your understanding
of these aspects of the bill matches
mine. One final point: I do not under-
stand the bill to limit whom the State
may vest with the authority to appoint
the members of the capital-counsel en-
tity. The entity’s members could be ap-
pointed by the governor, the attorney
general, the Supreme Court, or any
other official designated by State law
or supreme-court rule. Is that correct?

Mr. HATCH. Yes. There is no such re-

striction.
Mr. SESSIONS. I thank the Chair-
man.

Mr. LEAHY. Mr. President, I want to
thank my friend from Utah. He and I
have worked very hard, and, as he men-
tioned, we worked closely with Chair-
man SENSENBRENNER, Mr. DELAHUNT,
and Mr. LAHoOOD in the other body.
Yesterday was an extremely busy day
as we met over and over again, well
into last evening and again early this
morning, to make it possible.
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I think this is also a day to rejoice on
the part of courageous people like
Debbie Smith and Kirk Bloodsworth.
Debbie waited years to see this day,
but she remained steadfast in her com-
mitment to help other people. Kirk
Bloodsworth faced an ordeal that no-
body should have to face. That is why
parts of this bill are named for each of
them. I hope this achievement brings
some kind of closure for them.

Mr. President, on February 1, 2000, I
came to the floor to call attention to
the growing national crisis in the ad-
ministration of capital punishment. I
noted that since the reinstatement of
capital punishment in the 1970s, 85 peo-
ple had been found innocent and re-
leased from death row. And I urged
Senators on both sides of the aisle,
both those who supported the death
penalty and those who opposed it, to
join in seeking ways to minimize the
risk that innocent persons will be put
to death. A few days later, I introduced
the Innocence Protection Act of 2000.

That was more than 4 years ago. Dur-
ing that time, many more innocent
people have been freed from death
row—the total is now 117, according to
the Death Penalty Information Center.
During that time, the Republican Gov-
ernor of Illinois commuted all the
death sentences in his State to life in
prison, having lost confidence in a sys-
tem that exonerated more death row
inmates than it executed. During that
time, we learned about problems at the
Houston crime lab so serious that the
city’s top police official called for a
moratorium on executions of the in-
mates who were convicted based on evi-
dence that the lab handled or analyzed.
And during that time, the bipartisan,
bicameral coalition supporting the In-
nocence Protection Act has continued
to grow.

Earlier this week, the House of Rep-
resentatives passed the Justice For All
Act of 2004, a wide-ranging criminal
justice package that includes the Inno-
cence Protection Act. The House bill
also includes the Debbie Smith Act and
the DNA Sexual Assault Justice Act,
which together authorize more than $1
billion over the next 5 years to elimi-
nate the DNA backlog crisis in the Na-
tion’s crime labs and fund other DNA-
related programs. Finally, the House
bill includes crime victims’ rights pro-
visions that I sponsored with Senators
FEINSTEIN and KYL, and which already
passed the Senate earlier this year.

Today, at long last, the Senate is
poised to pass the Justice For All Act
and to send this important legislation
to the President. I hope he will sign it,
despite his Justice Department’s con-
tinued efforts to kill this bill. The re-
forms it enacts will create a fairer sys-
tem of justice, where the problems that
have sent innocent people to death row
are less likely to occur, where the
American people can be more certain
that violent criminals are caught and
convicted instead of the innocent peo-
ple who have been wrongly put behind
bars for their crimes, and where vic-
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tims and their families can be more
certain of the accuracy, and finality, of
the results.

This bill has been many years in the
making, and there are many people to
acknowledge and thank. Let me begin
by thanking Kirk Bloodsworth, Debbie
Smith, the Justice Project, and
through them all the crime victims and
the victims of a flawed criminal justice
system who have made these changes
possible. Without their commitment
and dedication, these straightforward
reforms simply would not have hap-
pened. Kirk and Debbie sat patiently,
hour after hour, through our commit-
tee’s work on this bill, and their pres-
ence was strong and eloquent testi-
mony of the need for this legislation.

Part of this legislation is appro-
priately named for Kirk Bloodsworth.
Kirk was a young man, just out of the
Marines, when he was arrested, con-
victed, and sentenced to death for a
heinous crime that he did not commit.
DNA evidence ultimately freed him
and identified the real killer. He be-
came the first person in the United
States to be freed from a death row
crime through use of DNA evidence.
The years he spent in prison were hard
years, and he was treated horribly even
after he was released. He could have be-
come embittered by all he has endured.
But instead, he has chosen to turn his
experience into something construc-
tive, to help others, and one way he has
chosen to help is by being part of the
effort to enact this bill. Kirk and his
wife, Brenda, are remarkable people,
and I thank them both. I am proud to
have come to know them through our
work together on this constructive
cause.

I want to commend the chairman of
the House Judiciary Committee, Con-
gressman JAMES SENSENBRENNER, who
spearheaded this effort in the House.
Chairman SENSENBRENNER deserves
high praise for steering this bill
through some very rough patches to
final passage. We would not be where
we are today without his leadership,
tenacity, and steadfast commitment to
getting this done.

I also want to thank my longtime
colleagues in this endeavor, Represent-
ative BILL DELAHUNT of Massachusetts
and Representative RAY LAHOOD of Illi-
nois. They have worked tirelessly over
many years to pass the Innocence Pro-
tection Act, and they deserve much of
the credit for building the strong sup-
port for the bill in the House.

I also want to acknowledge Senator
HATCH, the chairman of our Com-
mittee, with whom I have debated
these issues for years and with whom I
have cosponsored many measures over
the last 10 years. Had he continued to
oppose these efforts we could never
have been successful. Over the last cou-
ple of weeks he has focused on this bill,
and the Judiciary Committee reported
the Advancing Justice Through DNA
Technology Act under his leadership
just a few weeks ago. I am grateful for
his help in overcoming objections to
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the bill from his side of the aisle. I
know how hard he has worked to do
that.

Thanks, too, to the many Members
on both sides of the aisle, in the Senate
and in the House, who have supported
this legislation over this long struggle
for reform. Working together, we have
finally begun to address the many
problems facing our capital punish-
ment system. Here in the Senate, Sen-
ator BIDEN has championed additional
funding for rape kit testing. Senators
KENNEDY, KOHL, FEINGOLD, and DURBIN
have been longtime and steadfast pro-
ponents of sensible reform. Senators
FEINSTEIN and SPECTER were strong
supporters of the Innocence Protection
Act in the 107th Congress, and have
been constructive partners in the effort
in this Congress. Senator GORDON
SMITH and Senator COLLINS were early
cosponsors of the Innocence Protection
Act as well. Senator DEWINE was a lead
sponsor of the Senate DNA bill, and
has made many important contribu-
tions. I have spoken to the majority
leader a number of times over the last
year having learned of his interest in
these matters and thank him for allow-
ing the Senate to turn to this impor-
tant matter even as we approach ad-
journment of this session.

Many people have been generous with
their time and expertise and experience
over the years. Steve Bright, Bryan
Stevenson, George Kendall, Jim
Liebman, Larry Yackle, Scott Wallace,
and Kyl O’Dowd have offered useful and
important suggestions on how to im-
prove State indigent defense systems.
Peter Neufeld and Barry Scheck have
been invaluable resources on the intri-
cacies of post-conviction DNA testing.
Ron Weich has offered superb legal
counsel to both Republican and Demo-
cratic Senators and their staffs as we
have worked on this bill. Pat Griffin’s
masterful advice has also been invalu-
able.

I have already mentioned the Justice
Project, a nonprofit organization dedi-
cated to criminal justice reform, which
has been a staunch supporter of this
bill from the beginning. I particularly
want to recognize the contributions of
my good friend Bobby Muller, as well
as John Terzano, Cheryl Feeley, Laura
Burstein, Cynthia Thomet, and Peter
Loge.

Finally, I want to thank several staff
members of the Senate and House Judi-
ciary Committees who worked tire-
lessly, some for years, to accomplish
this goal. I commend the Chief Counsel
to Chairman SENSENBRENNER, Phil
Kiko. He was instrumental in keeping
the process moving over the past year.
His hard work, fairness and judgment
helped fulfill his chairman’s dogged de-
termination to get this done and make
these needed changes. Also on the
chairman’s staff, I acknowledge the ef-
forts of Jay Apperson and Katy Crooks.
I want to express my deep gratitude to
Mark Agrast, former counsel for Rep-
resentative DELAHUNT, and his suc-
cessor, Christine Leonard.
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In the Senate, I want to acknowledge
several Judiciary Committee staff
members who made immeasurable con-
tributions during this long and chal-
lenging effort. On Chairman HATCH’S
staff, I want to thank Bruce Artim,
Brett Tolman, and Michael Volkov, a
former detailee, for investing so much
of their time and expertise in helping
us to arrive at this moment. My staff
and I appreciate the contributions of
Neil MacBride, Jonathan Meyer, and
Louisa Terrell on Senator BIDEN’s
staff, David Hantman on Senator FEIN-
STEIN’s staff, and Robert Steinbuch
with Senator DEWINE.

On my own staff, I want to express
my appreciation to an entire team of
talented and dedicated attorneys and
staff who have devoted themselves so
long to this effort and to this commit-
ment to justice. Julie Katzman, a sen-
ior counsel on my staff, has devoted in-
numerable hours over the past 4%
yvears to accomplishing this goal, and I
want to extend my deeply felt grati-
tude to her. Tara Magner began as a
law clerk, and later as my counsel has
dedicated herself to this effort with su-
perb results. Beryl Howell, my former
general counsel, guided this effort for
years, and Bruce Cohen, my Chief
Counsel, guided all of their efforts. Tim
Rieser, Luke Albee, David Carle, and
more all supported and contributed to
this extraordinary effort.

I also want personally to thank the
Senate Legislative Counsel, in par-
ticular Bill Jensen and Matt McGhie,
who labor in obscurity to produce the
legislative text that is being con-
stantly revised to reflect the under-
standing reached during this arduous
process.

This bill is a rare example of bipar-
tisan cooperation for a good cause. It
reflects many years of work and in-
tense negotiation. No one who has
worked on this bill is entirely satisfied
with everything in it, but that is what
the legislative process is all about find-
ing the substantive, meaningful, mid-
dle ground that a broad majority can
support.

The Justice For All Act is the most
significant step we have taken in many
yvears to improve the quality of justice
in this country. DNA is the miracle fo-
rensic tool of our lifetimes. It has the
power to convict the guilty and to ex-
onerate the innocent. And as DNA has
become more and more available, it
also has opened a window on the flaws
of the death penalty process. This is a
bill to put this powerful tool into
greater use in our police departments
and our courtrooms. It also takes a
modest step toward addressing one of
the most frequent causes of wrongful
convictions in capital cases, the lack of
adequate legal counsel. These reforms,
to put it simply, will mean better, fast-
er, fairer criminal justice.

I thank each one of my colleagues in
both bodies who worked hard to resolve
conflicts and congratulate them on
this legislative achievement.

The PRESIDING OFFICER. The Sen-
ator from Delaware.
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Mr. BIDEN. Mr. President, I com-
pliment the chairman and ranking
member of the committee.

This bill was held up for a long while.
Provisions were added to the bill,
which I totally support, that will allow
people who were wrongly accused of
having committed crimes to be able to
have DNA testing to prove their inno-
cence.

I don’t want anyone to misunder-
stand why this is so important. All of
you should know so you can tell your
constituents. In fact, we set up a provi-
sion in the crime bill whereby when
there is a rape or a sexual assault, we
have put a lot of money—you have put
a lot of money over the years into pro-
viding for training of police, training
forensic nurses and doctors to be able
to take DNA samples.

There are over 800,000 so-called rape
case Kits sitting on shelves of the cities
where you live and the States you rep-
resent. They have never been tested be-
cause of the cost of testing them. The
bottom line is that an estimated 48 per-
cent of outstanding rapes could be
solved by just comparing the database
that will come from testing these kits
and the existing database in our State
prison systems where DNA is already
on the record. This will liberate thou-
sands of women from the fear and con-
cern that the man who raped them is
out there and will be back again.

We have done a good thing today.
You should let your people back home
know. It is a big deal.

I yield the floor.

———

INTELLIGENCE COMMITTEE
REORGANIZATION—Continued

The PRESIDING OFFICER (Mr. TAL-
ENT). The question is on agreeing to
the amendment No. 4027, as amended.

The amendment (No. 4027), as amend-
ed, was agreed to.

Mr. HATCH. I move to reconsider the
vote, and I move to lay that motion on
the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 4015

The PRESIDING OFFICER. There is
2 minutes equally divided prior to the
vote on the Hutchison amendment.

Mrs. HUTCHISON. Mr. President, my
amendment keeps the intent of the
Senate. It creates an intelligence sub-
committee on Appropriations. It keeps
13 subcommittees on Appropriations,
but it allows the Appropriations Com-
mittee to do the reorganization within
those parameters.

According to the Congressional Re-
search Service, there has never been a
subcommittee eliminated by the Sen-
ate without coming from a committee
itself.

This would set a precedent that could
affect committees for years to come. It
is not right, and there is no reason to
have to do it on the Senate floor today.
We must consult with the House so
that our Appropriations Committees
match. Appropriations are complicated
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enough. Having Appropriations Com-
mittees that are different in the House
from the Senate is not a wise decision,
and we don’t have to do it today.

I urge my colleagues to adopt my
amendment which keeps the intel-
ligence subcommittee, it keeps 13 sub-
committees in Appropriations, and al-
lows the Appropriations Committee to
do its job in reorganizing around those
parameters.

Mr. REID. Mr. President, the 9/11
Commission is watching what we are
doing. We have created an intelligence
subcommittee on Appropriations. That
was very difficult to do. But we did it.
The consolidation of Defense appro-
priations and Military Construction
makes sense. The subject matters are
related, with the same players and
same departments. It is military. It
doesn’t make sense to create an artifi-
cial divide different than this one.

The Appropriations Committee as it
stands has all kinds of authority to or-
ganize within itself.

In short, we have done the work of
the Senate. It is the right thing to do.
It sets forth something that Governor
Kean says makes sense.

I hope we will defeat this amendment
and keep intact what we already have.

The PRESIDING OFFICER. All time
has expired. The question is on agree-
ing to the pending amendment. The
yeas and nays have been ordered, and
the clerk will call the roll.

Mr. REID. Mr. President, does the
Senator from Texas wish to have a roll-
call vote?

The PRESIDING OFFICER. The yeas
and nays have been ordered.

Mrs. HUTCHISON. I am happy to vi-
tiate the yeas and nays.

Mr. REID. I ask unanimous consent
that the yeas and nays be vitiated.

Mr. BUNNING. Mr. President, a roll-
call vote has been ordered. I don’t
think that is permitted.

The PRESIDING OFFICER. Since
there was no response, the vote has not
begun.

Mr. REID. Mr. President, I ask unan-
imous consent that the yeas and nays
be vitiated and there be a voice vote.

The PRESIDING OFFICER. Is there
objection?

The question is on agreeing to the
pending amendment.

Mr. REID. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

At the moment, there is a not a suffi-
cient second.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, I ask for
the yeas and nays.
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The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
amendment, and the clerk will call the
roll.

The assistant legislative clerk called
the roll.

Mr. McCONNELL. I announce that
the Senator from Colorado (Mr. CAMP-
BELL), the Senator from Georgia (Mr.
CHAMBLISS), the Senator from Texas
(Mr. CORNYN), the Senate from Idaho
(Mr. CRAIG), The Senator from South
Carolina (Mr. GRAHAM), the Senator
from Pennsylvania (Mr. SPECTER), and
the Senator from New Hampshire (Mr.
SUNUNU), are necessarily absent.

I further announce that, if present
and voting, the Senator from Texas
(Mr. CORNYN), would vote ‘“‘yea.”.

Mr. REID. I announce that the Sen-
ator from Indiana (Mr. BAYH), the Sen-
ator from California (Mrs. BOXER), the
Senator from Louisiana (Mr. BREAUX)
the Senator from North Carolina (Mr.
EDWARDS), the Senator from South
Carolina (Mr. HOLLINGS), the Senator
from Massachusetts (Mr. KERRY), the
Senator from Georgia (Mr. MILLER),
and the Senator from Maryland (Mr.
SARBANES), are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 44,
nays 41, as follows:

[Rollcall Vote No. 207 Leg.]

YEAS—44
Alexander Domenici McConnell
Allard Ensign Murkowski
Allen Enzi Nickles
Bennett Fitzgerald Roberts
Bond Frist Santorum
Brownback Grassley Sessions
Bunning Gregg Shelby
Burns Hagel ;
Chafee Hatch Snmol&/}(le
Cochran Hutchison
Coleman Inhofe Stevens
Collins Kyl Talent
Crapo Lott Thomas
DeWine Lugar Voinovich
Dole McCain Warner

NAYS—41
Akaka Durbin Lieberman
Baucus Feingold Lincoln
Biden Feinstein Mikulski
Bingaman Graham (FL) Murray
Byrd Harkin Nelson (FL)
Cantwell Inouye Nelson (NE)
Carper Jeffords Pryor
Clinton Johnson Reed
Conrad Kennedy Reid
Corzine Kohl
Daschle Landrieu Rockefeller
Dayton Lautenberg Schumer
Dodd Leahy Stabenow
Dorgan Levin Wyden

NOT VOTING—15

Bayh Cornyn Kerry
Boxer Craig Miller
Breaux Edwards Sarbanes
Campbell Graham (SC) Specter
Chambliss Hollings Sununu

The amendment (No. 4015), as amend-
ed, was agreed to.

Mr. REID. Mr. President, I move to
reconsider the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.
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The PRESIDING OFFICER. The Sen-
ator from Nevada

Mr. REID. Mr. President, I am won-
dering if Senators would give consider-
ation to maybe not having the vote on
cloture.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, we
still have the technicals that are under
consideration. We are essentially out of
work for the moment until we get to
the technicals.

Mr. GREGG. Mr. President, I have a
housekeeping matter.

The Senator from New Hampshire.

————

TAXPAYER-TEACHER PROTECTION
ACT OF 2004

Mr. GREGG. Mr. President, I ask
unanimous consent that the Senate
now proceed to consideration of H.R.
5186, which is at the desk.

The PRESIDING OFFICER. The
clerk will report the title of the bill.

The legislative clerk read as follows:

An act (H.R. 5186) to reduce certain special
allowance payments and provide additional
teacher loan forgiveness on Federal student
loans.

There being no objection, the Senate
proceeded to consider the bill.

Mr. KENNEDY. Mr. President, this
bill deserves to pass, but it’s only a
down-payment on the real reform need-
ed to close a flagrant loophole in the
student loan program. The bill takes
$285 million in excessive subsidies to
banks and gives it to college students
and new teachers in the form of in-
creased forgiveness for student loans.

It is only a downpayment, however,
because it does not close all of the no-
torious 9.5 percent student loan loop-
hole, and because even this reform will
expire after one year. The bill is silent
on the full interest rate gouging that
has taken place over the last 18
months—funds that the Secretary of
Education should have reclaimed on
his own, and still should after this bill
passes.

Obviously, our Republican colleagues
hope that this modest action will cool
the public outcry that has erupted in
the past month as the full extent of
this shameful loophole has come to
light.

For almost 25 years, the taxpayer has
been guaranteeing banks a 9.5 percent
rate of return on a specific type of stu-
dent loans. In 1993, Congress acted to
end the guarantee, but a loophole
emerged that even the Government Ac-
countability Office says the Bush ad-
ministration has refused to shut down.

Today’s bill still leaves 40 percent of
the loophole wide open. In other words,
our Republican colleagues can no
longer stand the heat from the loop-
hole, and so they’re now sacrificing 60
percent of it, in the hope that their
special interest friends in the student
loan industry can still retain the other
40 percent.

Sadly, under this Republican bill, the
abuse will continue. New loans will be
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made to new students that taxpayers
will subsidize at a 9.5 percent interest
rate. It’s madness. We should be allow-
ing older borrowers to refinance their
student loans at today’s market rates,
instead of subsidizing big banks at the
high interest rates of the 1980s. We
should be helping students who are eli-
gible for Pell Grants, instead of sub-
sidizing big banks needlessly.

Republicans claim that some of this
subsidy will go to student benefits. I
say, it all should go to student benefits
in whatever loan program a student
participates. No one should be fooled.
Half of the student loan loophole that
this bill leaves wide open goes to for-
profit corporations like Nelnet and
Sallie Mae.

The 9.5 percent guarantee is still
highway robbery for special interests.
Our Republican colleagues reply that
at least they’re narrowing the highway
from five lanes to two lanes. Banks
like Nelnet and Sallie Mae can still
drive right through, collecting out-
rageous profits at the expense of stu-
dents and taxpayers.

I had hoped to offer an amendment to
this bill that would close the 9.5 per-
cent loan loophole completely and per-
manently. But the Republican Major-
ity objects to that effort here and now.
We will be back though on the first
available vehicle to shut down this
wasteful corporate subsidy once and for
all.

It’s long past time for President Bush
and Republicans find the courage to
stand up to their special interest
friends, and do what’s right for the Na-
tion’s students and taxpayers.

In most cases, lenders today receive a
3.6 percent rate of return on new stu-
dent loans. But for the last 11 years,
the Government—taxpayers—have been
guaranteeing lenders a 9.5 percent rate
of return on a certain group of other-
wise non-descript student loans. A 9.5
percent rate of interest might have
made sense years ago, but it doesn’t
today.

In 1993, Congress passed legislation
intended to phase-out of existence the
9.5 percent bank guarantee. But two
key loopholes have kept that subsidy
alive and well. The legislation before
the Senate closes one.

The first loophole—the one that isn’t
closed by this legislation—allows for
what is called 9.5 percent loan ‘‘recy-
cling.” A lender makes a loan to a stu-
dent—‘Student A.” Over the course of
the next 10 to 25 years, the lender is re-
paid by Student A and the lender gets
a subsidy payment guaranteeing a 9.5
percent rate of return.

Under the 1993 law, after one loan,
there should be an end to that 9.5 per-
cent guarantee. But lenders have been
recycling Student A payments and the
attached Government subsidy into a
new loans issued to new students—
“Student B’—and claiming a 9.5 per-
cent guarantee on those loans as well.
So, 9.5 loans haven’t been phased out at
all. They’ve being maintained. And the
Department of Education has done
nothing about it.
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Worse, 18 months ago, lenders started
growing the number of 9.5 percent
loans through a process called ‘‘trans-
ferring.” A lender shifts a loan out of
its tax-exempt bond estate into its tax-
able bond estate. When the loan shifts,
the 9.5 percent guarantee shifts with it
and the tax-exempt bond estate then
has money available to it to issue new
9.5 percent loans.

As a result of “‘transferring,” 9.5 per-
cent loan bank subsidy payments have
more than doubled in the last 18
months. The Bush administration has
refused to stop the process, despite
Democrats’ and GAO’s urging.

A year ago, Senate Democrats pro-
posed legislation to shut both loop-
holes down once and for all. The Senate
Republicans did not act on that pro-
posal, did not introduce their own leg-
islation, and did not hold a single hear-
ing. They asked no oversight questions
of the Bush administration. In short,
they did nothing.

Democrats requested a GAO inves-
tigation. We alerted non-partisan high-
er education policy experts. We re-
quested an SEC investigation. Two
months ago, we blew the whistle in the
media on the new, explosive growth in
the 9.5 loan subsidy. Finally, our Re-
publican friends responded to the criti-
cism with the legislation before us
today.

But again, this bill doesn’t get the
job done. It leaves the ‘‘recycling”’
loophole open, and it lasts only one
year. Now, this remains a live issue in
the Appropriations Committee. I would
hope we would follow the House’s 413-13
vote lead in shutting down this loop-
hole in its entirety. It’s a change past
due.

Mr. DODD. Mr. President, I would
like to commend Senator GREGG for
taking what I hope is one of many
steps in closing what most, if not all of
us agree, is an egregious loophole in
current law relating to student loans.

In the 1980’s, the Higher Education
Act sought to attract more lenders to
the student loan program by offering
nonprofits a 9.5 percent rate on return
on student loans in exchange for their
participation in the program. At a time
of high interest rates, it provided an
assurance to nonprofits that they could
make student loans and stay afloat
economically. The 9.5 percent subsidy
was an incentive to bring the nonprofit
sector into the lending business, to
offer students more options in choosing
a lender. The subsidy made sense at the
time.

In 1993, a time when interest rates
were coming down, 9.5 percent amount-
ed to a windfall for lenders. Congress
rescinded the policy but grandfathered
loans already made, assuming that the
volume of these loans would decline as
borrowers paid them off. That assump-
tion turned out to be wrong.

Exploiting a loophole in current law,
some lenders, including for-profits that
have acquired nonprofits, have been
rolling new loans into old accounts,
sometimes for as little as a day, to
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qualify for the subsidy. That means
that in today’s market, some guaran-
teed a 9.5 percent profit on 3.4 percent
student loans. The Federal Govern-
ment is making up the 6.1 percent dif-
ference.

How egregious is this practice? From
January 2004 to June 2004, one bank
alone amassed over $3.2 billion in 9.5
percent loans by exploiting this loop-
hole. The General Accounting Office
GAO, has found that the overall vol-
ume of loans receiving a 9.5 percent re-
turn has increased to more than $17 bil-
lion this year from $11 billion in 1995.
This is money that should be going to
the student loan program and the Pell
grant program, not bank profits.

In response to this discovery, the De-
partment of Education has been asked
to issue new rules clarifying that the
practice in question is, in fact, not
within the intent of current law. They
have refused to do so. They claim that
their hands are tied, that only Con-
gress can close the current loophole.
The GAO disagrees.

In a report issued September 21, the
GAO states that the Department could
use less formal guidance to clarify or
alter its position on the practice, or
publish an interim rule that would
close the loophole until a formal rule-
making process is complete. The GAO
also suggests that the Department pub-
lish an emergency rule. This type of
rule allows Federal agencies to skip
the formal process if they believe it
would be ‘“‘impracticable, unnecessary
or contrary to public interest.”” The
Department does not believe the cur-
rent situation rises to that level. Clear-
ly, it is against the public interest, and
against the interest of the U.S. Treas-
ury, to allow this practice to continue.

According to some, the payments in
question could cost the U.S. Treasury
nearly $1 billion by the end of this cal-
endar year and at least $6 billion over
the next 10 years. This is money that
could be used to send Kkids to college.

Mr. President, in response to this cri-
sis, Senator GREGG has proposed a bill
to close the 9.5 percent loophole. There
is just one problem with his bill. It
does not close the loophole completely
and it does not close the loophole per-
manently. The loophole should be com-
pletely and permanently closed.

I applaud Senator GREGG for taking
this first step. Between enactment of
the change and the time that it expires
next year, his bill will achieve a $285
million savings for the student loan
program. If we were to shut down the
loophole completely, we would achieve
a $400 million savings within the same
time frame. That would amount to an
additional $115 million for student fi-
nancial aid.

In response to Senator GREGG’S bill,
Senator KENNEDY offered an amend-
ment to close the loophole completely
and permanently. This is something
that my Democratic colleagues and I
have been fighting to do since last Oc-
tober. Unfortunately, the amendment
was not accepted.
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Mr. President, the Pell grant max-
imum has remained flat for 3 years.
Tuition is up. And all the while, the
Federal government is giving away a $1
billion annual subsidy through 9.5 per-
cent loans. The Federal Government is
paying hundreds of million of dollars in
unnecessary subsidies to student loan
companies. The bill before us allows
this practice to continue, even if it is
to a lesser extent. I hope we will have
an opportunity in the near future to
take definitive action to correct this
egregious short-coming in the law.

Mr. REED. Mr. President, I support
the limited effort before us today to
close a loophole in Federal student
loan policy that has cost taxpayers bil-
lions of dollars over the past decade.

In the 1980s, when there were fears
that student loans would become
scarce due to high interest rates, Con-
gress provided lenders participating in
the Federal Family Education Loan,
FFEL, program a guaranteed minimum
9.5-percent return on student loans
generated from tax-exempt bond funds.
Congress did so to ensure that there
would be lenders willing to make af-
fordable loans for students.

In 1993, Congress sought to end the
9.5-percent guaranteed return on what
had become a small subset of student
loans due to a much lower national in-
terest rate environment, the growth in
availability of other private bank and
government-subsidized student loans,
and the creation of Federal direct
loans.

In doing so, a grandfather clause was
enacted for outstanding 9.5-percent re-
turn, tax-exempt bond generated stu-
dent loan funds. Rather than end the
9.5-percent loans, this grandfather
clause has worked as a loophole. Own-
ers of 9.5-percent guaranteed loans con-
tinually recycle proceeds from tax-ex-
empt bonds originally issued before
1993—creating in effect a revolving loan
fund—and the Federal Government
continues to guarantee a 9.5-percent
rate of return on what is today ap-
proximately 1 out of every 20 student
loans. Lenders of the remaining 19 out
of 20 student loans receive a much
lower guaranteed interest rate—less
than 4 percent.

This overpayment has grown dra-
matically over the past few years, as
this administration and Department of
Education have failed to intervene and
stop it. According to the Government
Accountability Office, GAO, the over-
payment cost taxpayers well over $600
million by the end of June 2004, up
from $209 million in Fiscal Year 2001.

To finally close this loophole once
and for all, I joined Senator Kennedy in
introducing S. 1793, the College Qual-
ity, Affordability, and Diversity Im-
provement Act last October, which
among many provisions to expand ac-
cess to higher education, would elimi-
nate the 9.5-percent giveaway. More re-
cently, I cosponsored legislation intro-
duced last week by Senator Murray—sS.
2861, the Student Loan Abuse Preven-
tion Act—which would also perma-
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nently fix the abuse of the 9.5-percent
rate and redirect the estimated savings
of $5 billion over 10 years to increase
the maximum Pell grant for low-in-
come students.

Regrettably, the bill before us today
does not contain such a comprehensive
and permanent fix. This more limited
effort provides only a temporary 1l-year
solution and it continues to allow ‘‘re-
cycling” of loans, as opposed to the
bonds, by which the lender uses the in-
come from current 9.5-percent guar-
antee. And, instead of using the more
modest savings from this bill to boost
grants for low-income students strug-
gling to afford college, the savings will
be used for a different but important
cause—providing help to certain teach-
ers through loan forgiveness.

Considering how long it has taken
the majority to act on this situation, I
am pleased we are taking this first, al-
though, limited step. I will be working
with my colleagues to fully close this
costly loophole in the upcoming Higher
Education Act reauthorization process
and capture these savings for students.
I thank Senators Kennedy and Murray
and their staffs for their leadership and
work on this matter.

Mrs. MURRAY. Mr. President, I rise
today to discuss my ongoing work to
protect taxpayers and help students by
finally ending a special interest sub-
sidy.

As my colleagues know, I have been
working to close a loophole that allows
some banks to issue new students loans
at outrageously inflated rates. These
subsides were supposed to have ended
more than ten years ago, but they con-
tinue today, and taxpayers are footing
the bill.

Just last year, this wasteful subsidy
cost taxpayers $1 billion. Imagine how
many students we could have helped if
that money went to Pell Grants in-
stead of the special interests. I believe
we should close this loophole—imme-
diately and permanently—and use the
savings to help more students afford a
college education.

It is outrageous that taxpayers are
paying 30 times what they should for
these student loans. Interest rates
haven’t been at 9.5 percent in years,
but new loans—at that inflated rate—
are being written every day because of
this loophole.

On September 15, in the Appropria-
tions Committee, I offered an amend-
ment to close the loophole. My amend-
ment would have used those savings—
about $370 million—to increase grants
to college students. My amendment
had the support of every Democrat on
the Appropriations Committee, but un-
fortunately the chairman and every
Republican opposed it. They said they
wanted to deal with it later.

So Senator KENNEDY and I came here
to the Senate floor and called on the
Department of Education to take ac-
tion, since our colleagues were not
ready to act. Unfortunately, the De-
partment of Education refused. As the
Government  Accountability Office
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noted, the Department could have
closed this loophole with the stoke of a
pen. Last week—seeing that neither
the Republican Congress nor the ad-
ministration—were willing to act, I in-
troduced my own bill to permanently
and fully close this loophole and help
our students.

My bill is called the Student Loan
Abuse Prevention Act S. 2861, and I
thank Senators KENNEDY, MIKULSKI,
DURBIN, REED, DoDD, and CLINTON for
cosponsoring it.

My bill would use all of the savings
to increase Pell Grants for students.
The day after I introduced my bill,
Senator GREGG offered his own bill,
which we are considering today. I am
pleased that the Republican leaders
have finally offered a proposal. I am
disappointed, however, that their plan
does not fully close the loophole, ex-
pires after 1 year, and will not help to-
day’s student afford college.

Let me say a word about each of
those shortcomings. First, the GREGG
bill does not fully close the loophole.
This subsidy would still live on. My bill
says that lenders cannot create new
loans at 9.5 percent. No new subsidies—
period. And that is important because
in the past 2 years lenders have used
tricks to extend these outrageous sub-
sidiaries, and we need to put an end to
it. But the Republican bill is not a real
fix. It does not stop these gimmicks en-
tirely. In many cases, lenders could
keep writing new loans at 9.5 percent
for decades. Under the Republican bill,
the outrageous subsidy will live on. So
the first problem with the Republican
bill is that it does not fully close the
loophole and will still overcharge tax-
payers for this lender subsidy.

The second problem with the GREGG
bill is that it expires after 1 year. My
bill will stop the subsidy forever. The
Republican bill would expire in a year.
I want my colleagues to know that
when we work on the Higher Education
Act, I will again work for a permanent
fix that protects taxpayers—not just
for 1 year—but forever.

The third problem with the GREGG
bill is that it does nothing to help stu-
dents who are trying to pay for college
today. While there are a lot of good
uses for this money, I would also like
to see those dollars go straight into the
pockets of our students so they can pay
for college.

So the GREGG bill before us has three
big problems—it doesn’t fully close the
loophole, it expires after a year, and it
doesn’t help today’s college student.
But—after all the work it has taken to
get the Republicans to finally address
this—the GREGG bill is a step forward
and one we should take while we can.

I believe that our students and tax-
payers deserve better. They deserve a
real fix that is permanent and that
helps today’s students. But, given the
reluctance we have seen so far, given
the votes against my amendment last
month, and the Bush administration’s
refusal to act, we should pass this first
step and stay on the job until it is done
and done right.
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And I remind my colleagues that we
will revisit the Higher Education Act
next year, and I will fight to close this
loophole fully and permanently. From
coast to coast, the price of college edu-
cation is soaring and parents and stu-
dents are struggling. I will continue to
fight for policies that put students
above special interests and that pro-
tect taxpayers from these wasteful sub-
sidies.

Mr. GREGG. Mr. President, I ask
unanimous consent that the bill be
read a third time and passed, the mo-
tion to reconsider be laid upon the
table, and any statements relating to
the bill be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 5186) was read the third
time and passed.

———

EXTENDING THE HIGHER
EDUCATION ACT OF 1965

Mr. GREGG. Mr. President, I ask
unanimous consent that the Senate
now proceed to the immediate consid-
eration of H.R. 5185, which is at the
desk.

The PRESIDING OFFICER. The
clerk will report the title of the bill.

The legislative clerk read as follows:

A bill (H.R. 5185) to temporarily extend
programs under the Higher Education Act of
1965.

There being no objection, the Senate
proceeded to consider the bill.

Mr. GREGG. Mr. President, I ask
unanimous consent that the bill be
read a third time, passed, the motion
to reconsider be laid upon the table,
and any statements relating to the bill
be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 5185) was read the third
time and passed.

————

MAMMOGRAPHY QUALITY STAND-
ARDS REAUTHORIZATION ACT OF
2004

Mr. GREGG. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H.R. 4555, which was received
from the House and is at the desk.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A Dbill (H.R. 4555) to amend the Public
Health Service Act to revise and extend pro-
visions relating to mammography quality
standards.

There being no objection, the Senate
proceeded to consider the bill.

Ms. MIKULSKI. Mr. President, I am
pleased that today the Senate will pass
the Mammography Quality Standards
Reauthorization Act of 2004, H.R. 4555.
It is fitting that Congress is reauthor-
izing the Mammography Quality
Standards Act, MQSA, during Breast
Cancer Awareness Month. This impor-
tant bill is about saving lives. That is
what the MQSA does. Accurate mam-
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mograms detect breast cancer early, so
women can get treatment and be sur-
vivors.

Mammography is not perfect, but it
is the best screening tool we have now.
I authored MQSA 12 years ago to im-
prove the quality of mammograms so
that they are safe and accurate. Before
MQSA became law, there was an un-
even and conflicting patchwork of
standards for mammography in this
country. There were no national qual-
ity standards for personnel or equip-
ment. Image quality of mammograms
and patient exposure to radiation lev-
els varied widely. The quality of mam-
mography equipment was poor. Physi-
cians and technologists were poorly
trained. Inspections were lacking.

MQSA set Federal safety and quality
assurance standards for mammography
facilities for: personnel, including doc-
tors who interpret mammograms;
equipment; and operating procedures.
By creating national standards, Con-
gress helped make mammograms a
more reliable tool for detecting breast
cancer. In 1998, Congress improved
MQSA by giving information on test
results directly to the women being
tested, so no woman falls through the
cracks because she never learns about
a suspicious finding on her mammo-
gram.

Now Congress is renewing MQSA
through 2007 and laying the foundation
to improve it even more in the future.
Next year, the Institute of Medicine,
IOM, and the General Accountability
Office, GAO, will release studies exam-
ining a number of issues relating to
MQSA and mammography. These
issues include ways to improve physi-
cians’ interpretations of mammograms,
ways to ensure that sufficient numbers
of adequately trained personnel are re-
cruited and retained at all levels, and
access to mammography. I look for-
ward to receiving these IOM and GAO
recommendations and considering
them in the next MQSA reauthoriza-
tion.

This legislation that the Senate
passed today was passed by the House
of Representatives earlier this week
and now heads to the President for his
signature. I acknowledge and thank
Congressman Dingell for his long-
standing leadership and work on
MQSA, and appreciate the work of the
House Energy and Commerce Com-
mittee on this issue. I thank Senators
Gregg and Kennedy for working with
me to make sure that the Senate made
MQSA a priority in this Congress and
that we reauthorized it this year. I also
want to acknowledge Senator Ensign
for his important work on MQSA. Sen-
ator Ensign joined me in introducing
our MQSA reauthorization bill, S. 1879,
that passed the Senate earlier this
year.

I thank the Susan G. Komen Breast
Cancer Foundation, American Cancer
Society, National Alliance of Breast
Cancer Organizations, American Col-
lege of Radiology Association, Y-ME
National Breast Cancer Organization,
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and the National Breast Cancer Coali-
tion for their input and advice during
this reauthorization of MQSA.

This year about 216,000 cases of
breast cancer are expected to be diag-
nosed and over 40,000 women are ex-
pected to die of breast cancer in this
country. MQSA saves lives. That is
why it is so important that Congress is
renewing and working to strengthen
MQSA.

Mr. GREGG. Mr. President, I ask
unanimous consent that the bill be
read a third time, passed, the motion
to reconsider be laid on the table, and
any statements relating to the bill be
printed in the RECORD without inter-
vening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 4555) was read the third
time and passed.

Mr. GREGG. Mr. President, just to
clarify, the bills we just passed are
fairly significant pieces of legislation,
the most significant of which is a bill
which Senator KENNEDY and I and
many people in this body have been
working on.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Ms. MIKULSKI. Mr. President, I
thank the Senator from New Hamp-
shire. He is right, we have just passed
very important legislation, one of
which is to reauthorize our mammo-
gram quality standards. We have
worked very hard on a bipartisan basis.
I would like to thank him for his
collegiality and cooperation. I see him
smiling. Did I interrupt?

Mr. GREGG. I am happy to yield the
floor to the Senator from Maryland.

Ms. MIKULSKI. It was a little cha-
otic. I wanted to be quickly com-
plimentary.

Mr. GREGG. I appreciate that.

Ms. MIKULSKI. Literally, we are
going to ensure the safety and security
of our mammograms. I just finished
the Race for the Cure in Baltimore. I
did more of a ‘‘walk for the cure’ this
morning. But when you look at the sur-
vivors and you know what early detec-
tion from mammograms has meant, we
really have done a good job.

I thank the Senator.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, let me
thank the Senator from Maryland for
her generous comments and her hard
work, especially on the mammogram
bill which we just passed. I was trying
to highlight one of these pieces of leg-
islation which essentially saves the
taxpayers from paying out a $100 mil-
lion windfall to people who give loans
to students. Those individuals were
getting paid mostly by banks at 9.5
percent. This will roll that back to a
reasonable interest rate of 4 percent.
We will take those additional monies
that have been saved and use them to
waive the repayment requirements for
teachers on their student loans for
teachers who go into underserved areas
and teach special needs kids. This is a
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very important event and something
that needed to be done, or we would
have ended up with a windfall to these
lenders and these individuals who go
out and teach in these tough schools on
difficult subject matters would have
ended up with large student loans.

This is a very positive step. I thank
the Senator from Massachusetts for his
efforts in this area as the ranking
member of the committee, and I thank
the entire committee for its coopera-
tion and appreciate the attention of
the Senate.

I yield the floor.

——————

INTELLIGENCE COMMITTEE
REORGANIZATION—Continued

AMENDMENTS NOS. 3989, 3994, AND 4037, AS MODI-
FIED, AND AMENDMENT NO. 4045 TO AMEND-
MENT NO. 3981, EN BLOC
The PRESIDING OFFICER. The Sen-

ator from Kentucky.

Mr. McCONNELL. Mr. President, I
understand that the technical amend-
ments are now approved on both sides.
I send to the desk conforming modi-
fications to three amendments that
were previously agreed to, and a tech-
nical and conforming amendment, and
ask unanimous consent that they be
considered en bloc and agreed to en
bloc.

The PRESIDING OFFICER. Is there
objection to the modifications?

Without objection, it is so ordered.

The amendments were agreed to, as
follows:

AMENDMENT NO. 3989, AS MODIFIED

Strike section 101(b)(1) of the resolution
and insert the following:

(1) Department of Homeland Security, ex-
cept matters relating to—

(A) the Coast Guard, the Transportation
Security Administration, or the Federal Law
Enforcement Training Center; and

(B) the following functions performed by
any employee of the Department of Home-
land Security—

(i) any customs revenue function including
any function provided for in section 415 of
the Homeland Security Act of 2002 (Public
Law 107-296);

(ii) any commercial function or commer-
cial operation of the Bureau of Customs and
Border Protection or Bureau of Immigration
and Customs Enforcement, including mat-
ters relating to trade facilitation and trade
regulation; or

(iii) any other function related to clause (i)
or (ii) that was exercised by the United
States Customs Service on the day before
the effective date of the Homeland Security
Act of 2002 (Public Law 107-296).

AMENDMENT NO. 3994, AS MODIFIED

In section 101(b)(1), strike ‘“(B)’’ and redes-
ignate “(C)”

Following section 101(b)(1)(A) insert the
following:

(B)(1) the U.S. Citizenship and Immigration
Services or (ii) the immigration functions of
the U.S. Customs or Border Protection or
the U.S. Immigration and Customs Enforce-
ment, or the Directorate of Border and
Transportation Security; and”.

AMENDMENT NO. 4037, AS MODIFIED

In section 101(b)(1)(A), after ‘‘center” in-
sert ¢, or the Secret Service’’.

AMENDMENT NO. 4045 TO AMENDMENT NO. 3981
Page 2, line 10, strike “‘primarily”’
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Page 5, line 20 & 21, strike ‘“‘Ranking Mem-
ber’”’ and insert ‘“Vice Chairman”’

Page 4, lines 9 through 13, strike.

At the end of section 101(b)(1) insert the
following: ‘“‘The jurisdiction of the Com-
mittee on Homeland Security and Govern-
mental Affairs in this paragraph shall super-
sede the jurisdiction of any other committee
of the Senate provided in the rules of the
Senate.”

Mr. McCONNELL. Mr. President, I
move to reconsider the vote.

Mr. REID. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. MCcCONNELL. We are down to
the underlying McConnell-Reid amend-
ment. I am unaware of any request for
a rollcall vote.

Mr. REID. Mr. President, I am won-
dering—I made this statement earlier—
if we could vitiate the necessity of hav-
ing a cloture vote on this matter.

The PRESIDING OFFICER. Is there
objection to vitiating the cloture vote?

Mr. McCAIN. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. MCCAIN. Mr. President, I with-
draw my objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3981, AS MODIFIED, AS AMENDED

Mr. REID. Mr. President, I under-
stand there is no request that we vote
on this.

The PRESIDING OFFICER. The Sen-
ator from Nevada restates his unani-
mous consent. The question is on
agreeing to amendment No. 3981, as
modified and as amended, the McCon-
nell-Reid substitute.

The amendment (No. 3981) was agreed
to.

SECTION 101(B) AND 101(C)

Mr. REID. Mr. President, Section
101(b) contains the jurisdiction for the
new Homeland Security and Govern-
mental Affairs Committee. Section
101(b)(1) refers to the new jurisdiction
of the new committee. The rest of Sec-
tion 101(b) and all of Section 101(c) de-
scribes the existing jurisdiction of the
Governmental Affairs Committee and
is not intended to make any changes to
existing practice nor precedence re-
garding referrals on those issues with
regard to other committees.

Mr. McCONNELL. I agree Section
101(b)(2) through Section 101(b)(13) and
Section 101(c) makes no changes to the
status quo regarding jurisdiction over
those items.

AMENDMENT NO. 3981

Mr. LEAHY. Mr. President, I appre-
ciate the managers of the resolution
adopting this amendment. It achieves
the goals of an amendment filed by my
distinguished colleague, the junior
Senator from Texas, that I cospon-
sored. The language in the managers’
amendment will make explicit that the
shared jurisdiction over ‘‘government
information’ that is provided by rule
25 to the Judiciary Committee is not
adversely affected by this resolution. I
thank the Senator from Texas for his
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leadership on this matter and the man-
agers for working with us to clarify the
resolution.

Mr. McCONNELL. Mr. President, I said
at the beginning of this debate that
after reforming the executive branch’s
intelligence and homeland security
agencies, we needed to put our own
house in order. We can now say that
after years of demanding that other in-
stitutions reorganize and improve their
performance, we have demanded the
same of ourselves. And we succeeded.

This is no small achievement for the
Senate, the cooling saucer of American
politics. We are very averse to change
here.

We respect history in this institu-
tion. But today we avoided making the
mistake of falling victim to it. Learn-
ing from our mistakes prior to 9/11, we
have changed the way we do business.
This is a great accomplishment.

We recognized the need to reform the
way we conduct oversight over the
most important issues of our day: in-
telligence and homeland security.

I want to thank my good friend, Sen-
ator REID. I have greatly enjoyed work-
ing with him, and have marveled at his
prodigious talents in resolving particu-
larly contentious conflicts.

We have accomplished this difficult
task thanks in large part to his honest
brokering and commitment to respect-
ing the concerns of each and every Sen-
ator. He is fair-minded, and he is effec-
tive. I look forward to working with
him more often.

Let me also take a minute to thank
his capable staff. Rich Verma, Gregg
Jaczko, and Gary Myrick, who worked
on a truly bipartisan basis with my
staff. Their expertise on these issues,
and their patience with Harry and me,
are truly commendable. They deserve a
great deal of credit for managing the
Working Group and cobbling together
for us the many suggestions made by
our Members.

I would also like to thank my staff:
Kyle Simmons and Robert Karem. Both
of these outstanding gentlemen were
with me from the beginning of this
process and we would not be at this
point without them. I would also like
to thank Mike Solo. He jumped right in
to masterfully produce this product
and also helped steer it to passage on
the floor. Finally, my thanks to John
Abegg and Brian Lewis for their coun-
sel and able assistance.

I want to thank the members of the
Congressional Oversight Working
Group themselves for their many good
ideas, and for their patience and will-
ingness to work on a bipartisan basis
to do something that is very difficult,
but also very worthwhile.

Not every Senator will be happy with
the result of the Senate working its
will on this resolution.

Some Members will complain this re-
form goes too far. Others will complain
it does not go far enough.

I believe we have struck an appro-
priate balance of reform that improves
our ability to conduct oversight of in-
telligence and homeland security dur-
ing a very serious time for our country.
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On intelligence oversight, I am
pleased the Senate not only accepted
our suggested reforms of the Select
Committee on Intelligence, but also
improved upon them by agreeing to
modify the sequential referral of de-
fense-related intelligence legislation to
the Armed Services Committee so the
process is more cooperative.

The working group wanted to im-
prove the structure of the Committee
to allow Members more time to become
experts and give them many tools to do
their jobs. And we have done that.

Let me briefly summarize just a cou-
ple of our reforms:

Improved and enhanced the Intel-
ligence Committee;

Included 9 recommendations of the 9/
11 Commission;

Members now have a stronger Com-
mittee;

Without term limits, Members can
better develop the expertise needed to
conduct effective oversight;

Clarified jurisdictional lines and im-
proves the coordination of military in-
telligence matters between the Armed
Services and Intelligence Committees.

Appropriations jurisdiction over
oversight is currently dispersed
throughout multiple subcommittees.
We have created an Intelligence Sub-
committee of Appropriations to con-
solidate the roughly 80 percent of the
intelligence budget that will come
under the jurisdiction of the national
intelligence director.

This subcommittee will help the Ap-
propriations Committee to live up to
its responsibility to exercise oversight
over the national intelligence budget.

This legislation consolidates widely
dispersed appropriations for non-mili-
tary intelligence under a single Sub-
committee.

Allows the National Intelligence Di-
rector to work with only one Sub-
committee to approve his budget.

Improves intelligence oversight by
creating two sets of eyes on the budget
and activities of the assets under the
National Intelligence Director.

Jurisdiction over the Department of
Homeland Security was too dispersed.
Roughly 25 Congressional Committees
or Subcommittees claimed jurisdiction
over Homeland Security yesterday. We
have cut that number down signifi-
cantly.

The Senate worked its will on this
Resolution, and in the end it signifi-
cantly consolidated jurisdiction over
Homeland Security.

Some will think the Senate went too
far. Others will think the Senate hasn’t
gone far enough.

We introduced a Resolution that dra-
matically consolidated jurisdiction in
the new Committee. In an open proc-
ess, the Senate worked its will and de-
cided that the overlapping functions of
certain agencies required exceptions.

While there have been some changes
to our proposal, we have not let the
perfect be the enemy of the good. We
have taken great strides towards a
level of consolidation many of us would
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have thought impossible only weeks
ago.

This reform puts the Homeland Secu-
rity Committee in charge of those who
prepare to defend against terrorist at-
tacks and those who respond to ter-
rorist attacks. This is the most impor-
tant work the Department does.

Protecting the Homeland is the core
function of the Department, and the
Homeland Security Committee will ac-
quire jurisdiction over the core entities
of the Department that do just that.

Among other programs, the Home-
land Security Committee will acquire
jurisdiction over the following Direc-
torates:

Office of the Secretary—Responsible
for integration of terrorist threat
warning, preparedness, and response.
This alone is a huge responsibility.

Undersecretary for Information Anal-
ysis and Infrastructure Protection.

Undersecretary for Science and Tech-
nology—Chemical, Biological, and Nu-
clear defense research; and Homeland
Security technology development.

Undersecretary for Emergency Pre-
paredness and Response—FEMA; Na-
tional Domestic Preparedness Office;
Integrated Hazard Information System;
and Domestic Emergency Support
Teams.

Undersecretary for Management.

We have consolidated all of this on
top of the existing jurisdiction of the
Government Reform Committee, in-
cluding the Permanent Subcommittee
on Investigations.

Mr. President, I believe the Senate
has accomplished a great deal today.
We have strengthened our Intelligence
oversight, created a Homeland Secu-
rity Committee under the new Home-
land Security and Government Affairs
Committee, and stood up a new Intel-
ligence Appropriations Subcommittee.

I hope our Colleagues will pay atten-
tion to the reform we have enacted as
they consider their Committee assign-
ments for the 109th Congress. The
American people will be better served
by these reforms. And the Senate as a
whole will benefit from their improved
expertise and authorities over these
critical policy matters.

We have no more important charge
than keeping the American people safe,
and today we have improved our abil-
ity to do just that.

Mr. GRASSLEY. Mr. President,
today the Senate adopted S. Res. 445,
the Senate Intelligence and Homeland
Security Oversight Reform resolution.
This resolution will combine the over-
sight of most Department of Homeland
Security functions and will provide ju-
risdiction over those functions to the
Committee on Governmental Affairs,
which will be renamed the Committee
on Homeland Security and Govern-
mental Affairs.

I will vote in favor of S. Res. 445.
This resolution will help advance the
U.S. war on terror by consolidating and
streamlining Senate oversight over the
Department of Homeland Security. I'm
confident that the Committee on
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Homeland Security and Governmental
Affairs will serve an important role in
promoting the safety and security of
the people of the United States.

As originally introduced, the resolu-
tion provided that the Committee on
Homeland Security and governmental
Affairs would not have jurisdiction
over customs revenue functions. In-
stead, the drafters recognized that,
going forward, it’s important to keep
the jurisdiction over customs revenue
functions within the Finance Com-
mittee, the committee that has exer-
cised jurisdiction over these issues for
the past 188 years. Moreover, with the
United States collecting over $23 bil-
lion annually in duties and trade re-
lated fees, the drafters realized that
it’s important that the U.S. customs
agencies be able to perform their rev-
enue functions efficiently. Retention of
Finance Committee jurisdiction over
these functions will greatly facilitate
this objective.

Senator BAUCUS and I introduced an
amendment during debate on S. Res.
445 that clarified the language con-
cerning customs revenue functions con-
tained in the managers’ resolution.
Specifically, our amendment stated
that the Committee on Homeland Se-
curity and Governmental Affairs will
not have jurisdiction over the fol-
lowing functions performed by any em-
ployee of the Department of Homeland
Security: any customs revenue func-
tion including any function provided
for in section 415 of the Homeland Se-
curity Act of 2002; any commercial
function or commercial operation of
the Bureau of Customs and Border Pro-
tection or the Bureau of Immigration
and Customs Enforcement, including
matters related to trade facilitation
and trade regulation; or any other
function related to those that I just
mentioned that was exercised by the
U.S. Customs Service on the day before
the effective date of the Homeland Se-
curity Act of 2002. In a colloquy be-
tween Senator BAUCUS and me on Octo-
ber 7, we more fully spelled out what is
covered by our amendment and the rea-
sons why our amendment was nec-
essary.

The Grassley-Baucus amendment was
needed to elucidate non-security func-
tions of the Bureau of Customs and
Border Protection and the Bureau of
Immigration and Customs Enforcement
that necessarily should remain within
the jurisdiction of the Finance Com-
mittee. Our amendment passed by
voice vote on October 7.

A transfer of customs revenue and
commercial functions to the Com-
mittee on Homeland Security and Gov-
ernmental Affairs would detract from
that committee’s main focus. More-
over, the removal of customs revenue
and commercial functions from the ju-
risdiction of the Finance Committee
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would be disruptive to our efforts to
advance a comprehensive international
trade agenda for the United States. In
adopting our amendment, the Senate
wisely avoided both of these outcomes.
agenda for the United States. In adopt-
ing our amendment, the Senate wisely
avoided both of these outcomes.

With passage of our amendment, the
Committee on Homeland Security and
Governmental Affairs will be better
able to focus on its core objective, the
protection of the United States from
terrorist attacks. The staff of the new
committee should be expected to be ex-
perts in the field of national security.
They will work day-in and day-out to
keep terrorists away from our shores
and to protect Americans from attack.
With their focus on national security
concerns, it would be unrealistic to ex-
pect them to learn the technical de-
tails of our country’s customs laws re-
lating to revenue and commercial func-
tions. The addition of customs revenue
and commercial functions to their
committee’s agenda would only dis-
tract them from their central focus,
national security. If that were to
occur, Senate oversight of both the na-
tional security and international trade
agendas of the United States would suf-
fer.

Our amendment also recognizes that
removal of customs revenue and com-
mercial functions from the jurisdiction
of the Finance Committee would be
disruptive to U.S. businesses, and thus
harmful to U.S. economic interests.
The Finance Committee has a long his-
tory—of some 188 years—of exercising
jurisdiction over tariffs and trade. This
long history, and the technical exper-
tise it has helped engender within the
committee, provides the Finance Com-
mittee with an exceptional ability to
provide sound oversight in the Con-
gress over our government’s customs
revenue and commercial functions. Not
surprisingly, the U.S. business commu-
nity has developed strong confidence in
the workings of this committee. More-
over, these same businessmen and
women have doubts as to whether the
committee on Homeland Security and
Governmental Affairs—with its focus
on national security—would pay suffi-
cient attention to trade compliance
and revenue functions.

The U.S. business community acted,
and quickly, this week upon hearing
rumors of possible legislation to strip
jurisdiction over customs revenue and
commercial functions from the Fi-
nance Committee. Let me read to you
excerpts from letters sent to me this
week on this issue.

The National Retail Federation
wrote that “NRF’s members are deeply
concerned that moving jurisdiction for
duty collection process issues from the
Finance Committee would serve to re-
duce U.S. interest in preserving trade
revenues, and require members of those
committees to spend a great deal of
time on revenue issues that are not
central to the Government Affairs
Committee’s main jurisdictional inter-
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ests. Of equal importance, the Senators
who have served on Finance have de-
veloped expertise in these complex rev-
enue issues that many members of the
Homeland Security and Government
Affairs Committee do not possess and
would have to develop.”

In another letter, the National Cus-
toms Brokers & Forwarders Associa-
tion of America stated that ‘‘pro-
tecting our borders is vital. As we take
measures to enhance security at our
borders, however, we must also care-
fully weigh the consequences to the
flow of international trade. . The
Senate Finance Committee possesses
the knowledge and expertise necessary
to provide effective oversight over Cus-
toms’ business facilitation issues. For
over 200 years, the Finance Committee
has been involved in the details of cus-
toms processing and their role is sig-
nificant in assuring that the Senate
gives due consideration to the practical
consequences of security measures.”

The Business Coalition for Customs
Modernization, which is composed of 24
major companies operating in the
United States, voiced similar concerns.
It wrote that ‘‘granting jurisdiction
over the business facilitation functions
of the Customs Service to the Com-
mittee on Homeland Security and Gov-
ernment Affairs—a committee con-
cerned primarily with security—will
lead inevitably to commercial consid-
erations being discounted heavily in
the name of security, without thought
about the effects on America’s con-
sumers. That will hurt the U.S. econ-
omy and undermine our strength and
standard of living in the long run.”

As pointed out in these letters, as we
move forward in enhancing our border
security efforts, it is important to keep
in mind that a large part of homeland
security is economic security. And
international trade is a critical compo-
nent of our economic security. Exports
alone accounted for 25 percent of U.S.
economic growth from 1990-2000. Ex-
ports alone support an estimated 12
million jobs. Trade also promotes more
competitive businesses—as well as
more choices of goods and inputs at
lower prices for U.S. consumers. If we
impede trade, we impede our own eco-
nomic growth and our own future well-
being.

A concrete example can be found by
looking at one sector of the economy
immediately following the events of
September 11. Just 36 hours after the
attacks, Daimler-Chrysler announced
that it would close one of its assembly
plants because it could not get the
parts it needed to continue operations
from Canada. Similar circumstances
caused Ford to lay idle five of its as-
sembly plants—each producing an aver-
age of one million dollars worth of cars
per hour—for a week.

Events like this make it clear that
the United States must be at the fore-
front in developing the border tech-
nologies and enforcement, methodolo-
gies which will enable our economy to
prosper and grow in the post Sep-
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tember 11 world. We cannot afford to
do any less. The Finance Committee
has the experience and expertise to ap-
propriately meet this challenge. And
I'm pleased that the resolution we
passed today acknowledges the unique
role of the Committee.

Finally, it only makes practical
sense for the Finance Committee to re-
tain jurisdiction over customs revenue
and commercial functions. Rule XXV
of the Standing Rules of the Senate
provides that the Finance Committee
is the committee to which shall be re-
ferred all proposed legislation, mes-
sages, petitions, memorials, and all
other matters relating to reciprocal
trade agreements and tariffs. It also
provides that the Finance Committee
has jurisdiction over customs. The rea-
son that the Finance Committee has
jurisdiction over vreciprocal trade
agreements, tariffs, and customs is pre-
cisely because all of these trade issues
are all interrelated. Trade agreements
set tariff levels, and customs personnel
administer the U.S. laws relating to
these tariffs. Therefore, as long as the
Finance Committee has jurisdiction
over reciprocal trade agreements and
tariffs, this committee almost by ne-
cessity must have jurisdiction over
customs revenue and commercial func-
tions.

For these reasons, I'm very pleased
that the Senate voted this week for the
Finance Committee to retain jurisdic-
tion over customs revenue and com-
mercial functions. In doing so, the Sen-
ate permitted the Committee on Home-
land Security and Governmental Af-
fairs to focus on its core objective of
national security, and prevented a dis-
ruption to U.S. businesses that could
result if such jurisdiction were re-
moved from the Finance Committee. In
addition, given the Finance Commit-
tee’s jurisdiction over reciprocal trade
agreements and tariffs, it only makes
sense for this committee also to main-
tain its jurisdiction over customs rev-
enue and commercial functions of the
Bureau of Customs and Border Protec-
tion and the Bureau of Immigration
and Customs Enforcement, even
though these agencies are now housed
in the Department of Homeland Secu-
rity.

Mr. REID. Mr. President, I ask the
Chair, what is remaining on this legis-
lation?

The PRESIDING OFFICER. The
pending question is a cloture motion
on the resolution, as amended.

Mr. REID. I ask unanimous consent
that that be vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, it is now
my understanding the resolution is
left?

The PRESIDING OFFICER. The
question is on agreeing to the resolu-
tion, S. Res. 445, as amended.

Mr. REID. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?
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There is a sufficient second.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCONNELL. I announce that the
Senator from Colorado (Mr. CAMP-
BELL), the Senator from Georgia (Mr.
CHAMBLISS), the Senator from Texas
(Mr. CORNYN), the Senator from Idaho
(Mr. CRAIG), the Senator from South
Carolina (Mr. GRAHAM), the Senator
from Pennsylvania (Mr. SPECTER), and
the Senator from New Hampshire (Mr.
SUNUNU), are necessarily absent.

I further announce that, if present
and voting, the Senator from Texas
(Mr. CORNYN), would vote ‘“‘yea’.

Mr. REID. I announce that the Sen-
ator from Indiana (Mr. BAYH), the Sen-
ator from California (Mrs. BOXER), the
Senator from Louisiana (Mr. BREAUX),
the Senator from North Carolina (Mr.
EDWARDS), the Senator from South
Carolina (Mr. HOLLINGS), the Senator
from Massachusetts (Mr. KERRY), the
Senator from Georgia (Mr. MILLER),
and the Senator from Maryland (Mr.
SARBANES) are necessarily absent.

I further announce that, if present
and voting, the Senator from Cali-
fornia (Mrs. BOXER) would vote ‘‘yea’.

The result was announced—yeas 79,
nays 6, as follows:

[Rollcall Vote No. 208 Leg.]

YEAS—T9
Akaka Dorgan Lugar
Alexander Durbin McConnell
Allard Ensign Mikulski
Allen Feingold Murkowski
Baucus Feinstein Murray
Bennett Fitzgerald Nelson (FL)
Biden Frist Nelson (NE)
Bingaman Graham (FL) Nickles
Bond Grassley Pr
yor
Brownback Gregg
Bunning Hagel Re?d
Burns Harkin Reid
Byrd Hatch Roberts
Cantwell Hutchison Rockefeller
Carper Inhofe Santorum
Chafee Inouye Schumer
Clinton Jeffords Sessions
Cochran Johnson Shelby
Conrad Kennedy Smith
Corzine Kohl Snowe
Crapo Kyl Stabenow
Daschle Landrieu Stevens
Dayton Lautenberg Talent
DeWine Leahy Thomas
Dodd Levin Warner
Dole Lincoln
Domenici Lott Wyden
NAYS—6
Coleman Enzi McCain
Collins Lieberman Voinovich
NOT VOTING—15
Bayh Cornyn Kerry
Boxer Craig Miller
Breaux Edwards Sarbanes
Campbell Graham (SC) Specter
Chambliss Hollings Sununu
The resolution (S. Res. 445), as

amended, was agreed to, as follows:

(The resolution will be printed in a
future edition of the RECORD.)

(At the request of Mr. DASCHLE, the
following statement was ordered to be
printed in the RECORD.)

e Mrs. BOXER. Mr. President, because
of previous long-standing commit-
ments in the State of California and an
unexpected family illness, I was not
able to be present to vote on the Sen-
ate Intelligence Reform Resolution.
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Had I been present, I would have voted
‘yes.”

Earlier this week, the Senate over-
whelmingly passed legislation to im-
plement recommendations of the 9/11
Commission in terms of reforming the
intelligence structure of the executive
branch and strengthening our efforts at
homeland security. That was an impor-
tant bill, and I hope we can quickly re-
solve differences with the House so
that it can be sent to the President for
his signature.

Equally important, however, is to
implement intelligence reforms here in
the Senate, as was also recommended
by the 9/11 Commission.

This resolution strengthens the Sen-
ate Intelligence Committee, and it cre-
ates a new Intelligence Appropriations
Subcommittee. In addition, the Gov-
ernment Affairs Committee will be-
come the Homeland Security and Gov-
ernmental Affairs Committee, and the
Committee will have greater jurisdic-
tion over the Department of Homeland
Security.

All three of these steps will stream-
line operations in the Senate and make
it easier for the Senate to conduct
meaningful oversight of intelligence
and homeland security.e

The PRESIDING OFFICER (Mr.
HAGEL). The distinguished minority
leader.

Mr. DASCHLE. Mr. President, I ask
the Senator from West Virginia have 5
minutes prior to the next vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from West Virginia.

THE SABBATH

Mr. BYRD. Mr. President, I am not
going to show any disrespect for the
distinguished leader, majority leader,
who is talking right now, so I will wait
until he is finished.

I was saying, I thank the distin-
guished majority leader for listening to
what I am saying. I will be brief. I am
not sure I will use 5 minutes.

Mr. President, in my office hangs the
Ten Commandments. We have heard a
lot about the Ten Commandments in
recent years. I believe in the Ten Com-
mandments. I believe we ought to re-
spect those commandments, one of
which says:

Remember the Sabbath Day, to keep it
holy.

I am not saying I am a good man. My
Bible says that no man is good. No man
is good. But I think we ought to show
some respect to those Christians in the
body, and in our country, and many
people who are not Christians, our Jew-
ish friends, who believe in the Ten
Commandments. As a matter of fact,
the Ten Commandments originate, as
we know, at the time when Moses went
up on Mount Sinai and was given the
tablets by God himself, by the Al-
mighty himself. So we believe that.

I am a Christian. I may not be the
best one around. I don’t claim to be.
But I do claim to be a Christian. I be-
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lieve that way, and I believe that we
ought to observe the Ten Command-
ments. I think that this body, as the
greatest legislative body in the world,
together with the other body, in par-
ticular should set an example of re-
specting the various religions that
make up our Nation. That is why I
take the floor today.

I think we are setting a bad example.
I don’t think we are showing proper re-
spect to Christians in our country, and
all over the world, for that matter, by
publicly failing to observe that Com-
mandment, that we keep the Sabbath
Day holy and remember it.

I want to say I am protesting the fact
that we are going to have a vote on to-
morrow. I told my leadership I had
hoped we wouldn’t have votes on to-
morrow. I also offered to say, Well, it is
fine to have votes after sundown. The
old Sabbath ran until sundown. Let’s
have any votes after sundown. If we
have to have votes, let’s have them
after sundown. I asked my leaders to
consider that. They did, and for various
reasons they decided not to—that we
had to have the vote.

I have to say as majority leader,
when I was majority leader, I could
have easily put this vote over to Mon-
day simply by adjourning and not com-
ing in tomorrow—which I would do, in
this case. If this were an emergency, if
something suddenly came up and it was
a dire emergency, of course. You know
the Bible says the ox may be in the
ditch and we have to get it out of the
ditch. But the ox is not in the ditch
here. We have wasted a lot of time this
year, and recently. We waste a lot of
time. We are not in session when we
could be in session. Then all of a sud-
den, here we are going to have this
vote on Sunday. There are practicing
Christians who like to go to church and
want to observe this commandment.

So I say of course I will be in to vote.
I have cast more rollcall votes than
any other Senator in the history of the
country. I guess I will not miss this
one. But I am protesting. It could have
been otherwise. It didn’t have to be. It
didn’t have to happen tomorrow. We
could have had it earlier. We jam these.
We have a way around here in the Sen-
ate lately of jamming. The leadership
on the other side—I have to say the Re-
publicans are in control of the body—
they have a way of jamming us. Maybe
we are all at fault a little bit. But
there is no reason why we should have
to come in on a Sunday, on the Sab-
bath, and have rollcall votes. I protest
it today. I hope it won’t be done again
after this year. I hope I will still be liv-
ing and still be serving in the body.

I hope leadership will take this into
consideration in the future and get our
work done before the Sabbath comes
and avoid having meetings on the Sab-
bath Day. It just isn’t necessary. It is
not a dire emergency. If it were, as 1
said, and the ox were in the ditch, I
would say let us get it out and let us go
in and vote. If it is important to the
safety of the Nation, to the safety of
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the American people, or whatever, dire,
we have to do it, of course. I think the
Almighty would waive the Command-
ment as far as that is concerned. I un-
derstand we have duties, but I don’t
think it has to be done now.

I want to complain about the way we
have done the business of the Senate—
lagged along and dragged along and
come in and have voting sessions on
late Tuesday or Wednesday or Thurs-
day, and we go out on Friday. We don’t
come in until Monday late. There are
all kinds of reasons which I will bring
up at another time perhaps and talk
again about it.

I am not thinking at this point that
we are going to be able to waive this
unless the majority leader will be of a
mind to put this vote over until Mon-
day.

May I have 1 more minute, please.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. BYRD. Mr. President, I don’t see
why we can’t have the vote today, or if
not today, move it over until Monday.
That could be done. The majority lead-
er can easily do this, no question about
it. I could do it when I was majority
leader. I respect the majority leader,
and I respect his doing whatever he has
to do, but I am saying that a stitch in
time would save nine.

As one Senator, I say that we should
uphold the Commandments. I have al-
ways felt that side of the aisle and this
side of the aisle are highly observant of
the 10 Commandments and make a big
to-do about religion in this country.
Why don’t we have a little religion
here today and put this vote over from
tomorrow and not come in on Sunday?
Can’t we do that?

I thank the Senators for allowing me
to say these few words. I thank them.
I will take my seat.

———

PROVIDING AGRICULTURAL
DISASTER ASSISTANCE

The PRESIDING OFFICER. Under
the previous order, the clerk will re-
port Senate Resolution 454 by title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 454) expressing the
sense of the Senate that the 108th Congress
should provide the necessary funds to make
disaster assistance available for all custom-
arily eligible agricultural producers as emer-
gency spending and not funded by cuts in the
farm bill.

Mr. DAYTON. Mr. President, I rise in
support of the resolution by the Sen-
ator from Iowa, the ranking member
on the Senate Agriculture Committee,
and I wish to support his outrage to the
rip-off of money from the Conservation
Security Program to pay for Agri-
culture disaster aid.

The Conservation Security Program
exists because of the heroic efforts of
the Senator from Iowa, Senator HAR-
KIN.

It was reported out of the Senate Ag-
riculture Committee, on which I am
proud to serve,
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It passes the Senate, the House, and
it was signed into law by the President
in 2002.

The program is underway, and it is
benefiting farmers in my State of Min-
nesota and elsewhere.

The bill the Senate passed back then
also included disaster aid—but the
House bill do not.

In Conference Committees, the House
opposed disaster aid, the White House
opposed disaster aid, so the final legis-
lation contained no disaster aid.

It was a terrible hole in an otherwise
excellent Bill, for its counter-cyclical
program. AsS crop prices go up—price
supports go down—farmers make more
money from higher market prices and
taxpayers save money.

Everyone wins except farmers who
suffer disasters and lose most or all of
their crops. They get no benefit from
higher market prices because they
have little or no product to sell.

Because of a cruel twist of fate, they
watch their hard work amount to noth-
ing—nothing except destitution and
bankruptcy.

If there were ever a time when gov-
ernment should lend a helping hand,
it’s in the face of a natural disaster.

Disaster aid is all of us insuring
every one of us.

Hurricane, tornado, flood drought,
frost, heat wave, epidemic, who among
us is not potentially vulnerable to a
disaster?

And if we lose our home, business, or
farm, and are left destitute by that dis-
aster, and if we have paid our taxes for
yvears to benefit others, shouldn’t our
fellow citizens extend a hand to help us
back on our feet?

Not a hand out but a hand up, a hand
back up to productivity, profitability
and dignity.

The House of Representatives would
not extend that helping hand to Amer-
ica’s farmers. The White House would
not extend that helping hand to Amer-
ica’s farmers. So much for compas-
sionate conservatism.

I guess that means you are very con-
servative with your compassion. It
doesn’t go very far. It goes mainly to
those who don’t need it. And there is
little left for those who do.

This time a number of us in the Sen-
ate insisted upon disaster aid for our
farmers who have suffered losses dur-
ing the last 2 years.

A couple of weeks ago, the House
sent over a $2 billion hurricane disaster
aid bill. We were asked to pass it with-
out debate. The President was trav-
eling to Florida the next day. Just like
that, $2 billion, with no questions
asked, no offset.

I supported that aid. But I made it
clear, as did my colleagues, that I
would not support further disaster aid
that did not include Minnesota’s farm-
ers.

Now we have that disaster aid. In
part; it covers only 1 of the past 2
years.

So those farmers hit the hardest—
those who had the exceptional misfor-

October 9, 2004

tune to suffer natural disasters in both
years—they will receive no help for 1 of
those 2 years.

That 1is compassionate conserv-
atism—those hurt the worst get only
half the help. Unfortunately, that was
the best we could do. But we certainly
did not expect that disaster aid would
be taken away from conservation secu-
rity, robbing one farmer to help an-
other.

Helping hurricane victims didn’t
come out of another program. Hurri-
cane victims won’t have to choose be-
tween one of two hurricanes.

This isn’t right. It isn’t just. And it’s
certainly not compassionate.

This offset is not only unfair, it is
unnecessary. The 2002 farm bill has
spent $16 billion less than originally
designed, due to higher market prices.

The counter-cyclical program de-
signed by Senator HARKIN has worked—
$16 billion budgeted has not been ex-
pended. It will not be expended. But—
we are told—OMB will not count those
savings.

And once again, the Legislative
Branch, which constitutionally has the
right to appropriate—is toadying up to
the Executive Branch.

As Senator BYRD has reminded us so
eloquently, we serve with the Execu-
tive Branch; we don’t serve under the
Executive Branch.

I think the House and the White
House are all too eager to gut another
farm program and this is their excuse.

Well, we have an election upcoming
and no that day America’s Farmers
should reject that excuse.

Mr. JOHNSON. Mr. President, dis-
aster assistance has nearly always been
designated as emergency spending, just
like the President’s supplemental re-
quest now, which he wants to designate
as emergency spending. The Senate
spoke clearly by approving our agricul-
tural disaster aid amendment that
treats agricultural disaster just like
any other disaster, as emergency
spending and not off-set by other pro-
grams.

The President’s supplemental request
calls for agricultural emergency dis-
aster aid for farmers and ranchers, but
only for those whose crops or livestock
have been damaged by a hurricane or
tropical storm. And as I said, he did
not require that the assistance be off-
set. If we are going to treat all farmers
and ranchers the same, the disaster aid
for them should make no difference if
it is because of a drought in Texas, Col-
orado or South Dakota, or a flood in
Ohio or Pennsylvania or West Virginia.

There is a huge disparity in matching
up the disaster assistance spending,
which will occur in fiscal year 2005,
against the offset, which is spread
across fiscal years 2006 through 2014.
Because of this mismatch there would
be a budget point of order against this
conference report if it includes the off-
set from the farm bill as an offset for
the farm bill. This is another reason
why the disaster assistance should be
designated emergency spending as it
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has been for many, many years—with
only one exception, which was reversed
not long afterward.

This budget problem is so significant
that I would think, or at least hope,
that the conferees and the leadership
would be embarrassed to bring such an
obvious budget gimmick to the floor.
Let me explain further. The agricul-
tural disaster package dollars will
practically all be expended in fiscal
2005.

However, the offset that the House
adopted does not kick in until fiscal
2006 according to CBO scoring. The off-
set would save $566 million in fiscal 2006,
then the per-year savings would in-
crease over the years, but the full off-
set would not be achieved until the end
of fiscal 2014. Of course, I am not argu-
ing for taking more out of the farm bill
earlier. I am just saying that this en-
tire idea of offsetting a disaster pro-
gram that pays out in one year out of
mandatory spending over the next 10
years is a charade. It will cannibalize
money from the farm bill and dramati-
cally damage the conservation title of
the farm bill. It will reduce the farm
bill baseline and damage our ability to
write the next farm bill in a few years.
And it is a precedent that ties the
hands of the appropriations committee
to respond to future disasters.

The point of the whole exercise? To
come up with a budget gimmick that is
not really even an offset and which
raises a budget point of order. Again,
the larger point here is that it makes
no sense to require offsets for emer-
gency disaster assistance legislation. A
disaster is a disaster no matter where
it is—and an emergency is an emer-
gency, no matter where it is. We should
simply recognize the wisdom and the
necessity of funding agricultural dis-
aster measures through the emergency
spending designation—which is the
overwhelming precedent over many
years. Again, with only one exception
we can find ever—in the past many dec-
ades in which we have responded to dis-
aster losses.

American farmers and ranchers help
keep food affordable in this country
and also help to feed the world. They
produce the food and fiber that is so
vital to our economy while protecting
our soil, helping to keep our waters
clean, and reducing air pollution across
the country. And, they are the basis for
the strongest part of our Nation’s eco-
nomic engine—in fact, food and fiber
comprise roughly 16 percent of our
gross domestic product.

Farmers and ranchers did not ask for
floods or frost or drought. Congress
needs to respond to these natural disas-
ters by providing assistance to those
affected including the nation’s farmers
and ranchers to help restore financial
stability in times of such losses, and
since we have traditionally provided
such assistance on an emergency basis
without cutting programs to the class
of those suffering—we should continue
to do so as the Senate has already sup-
ported.
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Mr. President, I am deeply concerned
today at the manner in which the Con-
gress, and more specifically conferees
to the fiscal year 20056 Homeland Secu-
rity Appropriations bill, have chosen to
address disaster funding. Our agri-
culture producers in South Dakota and
across America have waited a long
time for substantive relief—relief that
will enable our family farmers and ag-
ricultural communities to survive
through hard times—and the majority
leadership has chosen to provide emer-
gency vrelief for hurricane victims
while requiring farmers and ranchers
on the Northern Plains to cannibalize
an already underfunded conservation
program in order to secure moderate
drought assistance.

With respect to the Conservation Se-
curity Program, the CSP budget was
funded at only 41 million dollars for
Fiscal Year 2004. The severe funding
limitations on the program allowed the
Natural Resources Conservation Serv-
ice to write only around 2,000 con-
tracts, and limited watersheds were
chosen, not one of which was in my
home State of South Dakota. South
Dakota has already been shortchanged
because of decreased conservation dol-
lars, and I would urge my colleagues to
ensure CSP can operate as intended
under the farm bill.

The disaster package that was at-
tached to the Homeland Security fund-
ing bill had bipartisan support and was
approved in the Senate by a voice vote.
Given the enormous savings we have
experienced with farm bill price sup-
port programs, totaling nearly $16 bil-
lion, we shouldn’t be robbing Peter to
pay Paul to provide any type of sub-
stantive relief. Farmers shouldn’t have
to pay any more, and they shouldn’t
have to choose between crucial envi-
ronmental programs and substantive
disaster relief.

Mr. REID. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
resolution, and the clerk will call the
roll.

The legislative clerk called the roll.

Mr. McCONNELL. I announce that
the Senator from Colorado (Mr. CAMP-
BELL), the Senator from Georgia (Mr.
CHAMBLISS), the Senator from Texas
(Mr. CORNYN), the Senator from Idaho
(Mr. CRAIG), the Senator from South
Carolina (Mr. GRAHAM), the Senator
from Pennsylvania (Mr. SPECTER), and
the Senator from New Hampshire (Mr.
SUNUNU) are necessarily absent.

Mr. REID. I announce that the Sen-
ator from Indiana (Mr. BAYH), the Sen-
ator from California (Mrs. BOXER), the
Senator from Louisiana (Mr. BREAUX),
the Senator from North Carolina (Mr.
EDWARDS), the Senator from South
Carolina (Mr. HOLLINGS), the Senator
from Massachusetts (Mr. KERRY), the
Senator from Georgia (Mr. MILLER),
and the Senator from Maryland (Mr.
SARBANES) are necessarily absent.
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The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 71,
nays 14, as follows:

[Rollcall Vote No. 209 Leg.]

YEAS—T1
Akaka Dayton Lieberman
Alexander Dodd Lincoln
Allard Dole Lugar
Allen Domenici McConnell
Baucus Dorgan Mikulski
Bennett Durbin Murray
Biden Enzi Nelson (FL)
Bingaman Feingold Nelson (NE)
Bond Feinstein Pryor
Brownback Frist R
N eed
Bunning Graham (FL) Reid
Burns Grassley Roberts
Byrd Hagel Rockefeller
Cantwell Harkin
Carper Hatch Schumer
Chafee Inouye Shelby
Clinton Jeffords Smith
Cochran Johnson Snowe
Coleman Kennedy Stabenow
Collins Kohl Stevens
Conrad Landrieu Talent
Corzine Lautenberg Thomas
Crapo Leahy Warner
Daschle Levin Wyden
NAYS—14
DeWine Inhofe Nickles
Ensign Kyl Santorum
Fitzgerald Lott Sessions
Gregg McCain Voinovich
Hutchison Murkowski
NOT VOTING—15
Bayh Cornyn Kerry
Boxer Craig Miller
Breaux Edwards Sarbanes
Campbell Graham (SC) Specter
Chambliss Hollings Sununu

The resolution was agreed to, as fol-
lows:

S. RES. 454

Whereas, agriculture has been the corner-
stone of every civilization throughout his-
tory and remains the driving force behind
the nation’s economy;

Whereas, American farmers and ranchers
help keep food affordable in this country and
also help to feed the world;

Whereas, America’s farmers and ranchers
produce the food and fiber that is so vital to
our economy while protecting our soil, help-
ing to keep our waters clean, and reducing
air pollution across the country;

Whereas, all sectors of our country rely in
some way on a successful, strong and vibrant
agriculture industry;

Whereas, it is the nature of agriculture
that farmers and ranchers will suffer produc-
tion losses because of the vagaries of weath-
er;
Whereas, Congress has responded to nat-
ural disasters by providing assistance to
those affected including the nation’s farmers
and ranchers to help restore financial sta-
bility in times of such losses; and

Whereas, Congress has traditionally pro-
vided such assistance on an emergency basis
without cutting programs to the class of
those suffering.

Resolved, That it is the Sense of the Senate
that the 108th Congress should provide the
necessary funds to make disaster assistance
available for all customarily eligible agricul-
tural producers as emergency spending and
not funded by cuts to the farm bill.

Mr. REID. Mr. President, I move to
reconsider the vote.

Mr. NICKLES. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. GRASSLEY. Mr. President, I
suggest the absence of a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

AMERICAN JOBS CREATION ACT
OF 2004—CONFERENCE REPORT—
Resumed

Mr. REID. Mr. President, is the FSC
bill now before the Senate?

The PRESIDING OFFICER. Yes.

INTELLIGENCE REORGANIZATION

Mr. REID. Mr. President, the chair-
man of the committee is here and wish-
es to speak on that measure. We have
a number of people on this side who
have been waiting today to speak.
They will not be able to speak until he
finishes his statement, unless he de-
cides not to give it immediately.

I am going to give a very brief state-
ment on the measure we just com-
pleted, that Senator MCCONNELL and I
worked on, a very short statement.
Then with the permission of the man-
ager of the bill, the chairman of the
committee, I will go into a rollcall, so
to speak, following your statement,
who will speak on this side and who
will speak on your side.

Mr. President, as I said earlier this
week on more than one occasion,
change is very difficult. Sometimes
change is what we have to do. The
events of 9/11 were very bad, and as a
result of that, reluctantly, ener-
getically, and enthusiastically, the 9/11
Commission was formed and they met
for a year. They did wonderful work.
But for the 9/11 Commission, we could
not have done the reorganization of
this body that we completed. As they
found, our intelligence oversight was
weak. Our homeland security oversight
was fractionalized. We can and must do
better for this institution and the
country. The legislation just passed
does that.

We have recommended four addi-
tional ways to strengthen the Select
Committee on Intelligence, which is no
longer a select committee; it is an ““A”
committee. We have also recommended
the creation of an Appropriations sub-
committee on intelligence. I thought
we should have that as the last issue—
the appropriations aspect of it. My
friend, the Senator from Texas, offered
an amendment that says there will be
an intelligence subcommittee of Appro-
priations. But it is up to the Appro-
priations Committee as to whether
they merge Military Construction and
Defense or come up with something
else. But there will be a freestanding
intelligence subcommittee on appro-
priations which, as Governor Kean
says, is in keeping with the spirit of
the Commission’s recommendations.

We have also consolidated homeland
security oversight in the Governmental
Affairs Committee. We have taken 10
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committees’ jurisdiction. From some,
we took away five or six items. Signifi-
cant things were taken from these
committees. For example, from Envi-
ronment and Public Works, my com-
mittee, we took FEMA, which is a very
important part of what goes on in our
country. That is the way it was
through the 10 committees from which
we took jurisdiction. We have consoli-
dated homeland security oversight in
the Governmental Affairs Committee.

We know there are some who think
we did too much. We have had com-
mittee chairmen and ranking members
really complain about what we did.
They said: Why are you doing this? You
are taking these things we have
worked on for 105 years. What right do
you have to do that and create this
monstrous committee? But we felt it
was the right thing to do—to bring to-
gether, the best we could, these home-
land security functions. We did that.

There were others who thought we
didn’t go far enough. I say to them,
they should have listened to the com-
plaints and the admonitions we re-
ceived from chairmen and ranking
members and members of these com-
mittees. There can be no doubt that
the new homeland security and govern-
mental affairs committee will be one of
the most powerful committees in the
history of the Senate.

The committee will exercise its vast
jurisdiction effectively under the lead-
ership of Senators COLLINS and
LIEBERMAN. They are disappointed;
they wanted everything. But they got
most everything. I am sure they will do
a good job there. Remember, the Gov-
ernmental Affairs Committee, before
we started, was a pretty powerful com-
mittee. Now it is a committee that is a
very powerful committee.

We would not have gotten here with-
out the support of Senators FRIST and
DASCHLE. I said at a press conference
that Senator MCCONNELL and I just
had, the next time Senator DASCHLE
calls me and says, I have a little job for
you, I am going to get a few more de-
tails about what that little job is be-
fore accepting it. I think Senator
McCONNELL feels the same way. This
has been very hard. I have a few Mem-
bers on my side, chairmen, who are
upset at me. But we did the right
thing. We did the right thing.

Anyway, I appreciate the support of
the two leaders who formed a working
group for this resolution. I express my
appreciation to the members of my
working group, my task force. They
were so supportive and did such a good
job in helping us get to where we are.
I appreciate the feedback we got from
members of our working group, and all
Senators were committed to reforming
the Senate.

Mr. President, I want to personally
thank Senator MITCH MCCONNELL. It
has been difficult for him and for me.
But I said last night on the floor and I
will say it again this afternoon—it is
true that I certainly cannot under-
stand totally the Presiding Officer’s
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feelings because he has been in actual
mortal combat, and the relationships
formed there, I guess, are as close as
any relationships could be. I didn’t
fight in the jungles in Vietnam as did
the Presiding Officer. Senator McCON-
NELL and I fought in the ‘‘jungles’ of
the Senate and, as a result of working
as we did in the last almost month on
this, we formed a very close friend-
ship—something we didn’t have before.
I will always remember this time we
spent, and I express publicly my admi-
ration for the Senator from Kentucky
for sticking with the program. It
wasn’t easy to do.

I have the greatest respect for his
staff, Robert Karem, Kyle Simmons,
Mike Solon, Brian Lewis, and John
Abegg. They worked very hard. Two
people on my staff worked very hard.
Rich Verma worked so hard. He is a
lawyer and we used his negotiation
skills on many occasions. And then
Gregg Jaczko, who has a Ph.D. in phys-
ics. We needed his scientific back-
ground. He understands the legislative
process, and he has done an out-
standing job. I hope everybody in the
Senate feels good about the work he
has done because he has been selected
by Senator DASCHLE to be a member of
the Federal Nuclear Regulatory Com-
mission, the NRC. His nomination is
pending in the Senate now. He did an
outstanding job working with Robert,
Kyle, Mike, Brian, and John.

I have thanked the members of the 9/
11 Commission. I thank the families
who were impacted by the attacks on
our country. We would not be in the
position we are today without their ef-
forts. We have made our country safer
as a result of what happened in the leg-
islation that was marshaled and passed
by Senators LIEBERMAN and COLLINS,
and the work done by Senator McCON-
NELL and myself is going to make our
country safer. Serious times call for se-
rious action. That is what we have
done here. I appreciate very much my
colleagues’ support.

Following the statement of the Sen-
ator from Iowa, on our side of the aisle,
I ask unanimous consent that Senator
HARKIN be recognized for 5 minutes,
Senator DORGAN for 20 minutes, Sen-
ator DAYTON for 10 minutes, Senator
JACK REED for 30 minutes, and Senator
LANDRIEU to follow for a time of 90
minutes.

Mr. President, Senator DEWINE is the
Republican who is the only one who
has come forward, other than Senator
GRASSLEY. Because of the gentleman
he is, he said he would be willing to
wait until Senator REED finishes his
statement. I appreciate that very
much. Senator DEWINE wants to be rec-
ognized for up to 1 hour. Again, I ask
unanimous consent that that be the
case.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. GRASSLEY. Mr. President, re-
serving the right to object, is it the
Senator’s anticipation that we go back
and forth?
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Mr. REID. Yes. If there are people
who come with relatively short state-
ments who are on the majority side, we
would fit those in between the state-
ments. We want to make sure Senator
DEWINE, who is being such a nice per-
son, doesn’t get jammed in the process.
He, in fact, has agreed to let these oth-
ers go before him. If a Republican
comes over, we can do that.

Mr. KENNEDY. Mr. President, may 1
have an hour after Senator DEWINE?

Mr. REID. I ask unanimous consent
that Senator KENNEDY be given up to 1
hour following Senator DEWINE.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). Is there objection? Without
objection, it is so ordered.

The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I am
glad that we are finally getting up the
FSC/ETI bill, the JOBS bill as it is
sometimes referred to, because this bill
will create jobs in manufacturing.

As everyone knows, the World Trade
Organization has ruled that our For-
eign Sales Corporation extraterritorial
income legislation that has been on the
books for quite a few years is an illegal
export subsidy and has authorized up
to $4 billion a year in sanctions against
U.S. exports. These sanctions actually
began way back in the month of March
this year. They now are at 12 percent
and they are going to increase 1 per-
cent each month that we do not repeal
the existing law. By November, they
will be at 13 percent, and Senator
FRIST rightly has called these ‘‘Euro
taxes’ on our exporters.

It has been a long road to what I hope
will be final passage of this legislation.
Both bodies passed bills to deal with
the Euro taxes. Both bodies struggled
to get this to conference. Nothing has
been easy, but we are at last in the
final stages.

Now that we are at the doorway of
final passage, we cannot fritter away
the opportunity to eliminate this tax
put on our exports to Europe by the
European Union.

American workers, especially those
in the manufacturing sector, put in the
work necessary to make the U.S. the
most productive economy in the world.
We Senators have to employ the same
work ethic. We have to match our con-
stituents’ work productivity. We can-
not delay on this matter any longer.
We cannot leave the job site without
finishing our work.

I will inform my colleagues of what
happened during the conference this
week. It was one of the most open and
unusual conferences between the Sen-
ate Finance Committee and the Ways
and Means Committee of the House
that we have ever had. There were 18
House conferees and 23 Senate con-
ferees. The conference chairman,
Chairman THOMAS of the Ways and
Means Committee, started the ball
rolling with a discussion draft. The dis-
cussion draft reflected the core ele-
ments of both bills.

The main piece complied with our
WTO obligation by repealing the For-
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eign Sales Corporation extraterritorial
income regime. In its place, we provide
a deduction for all manufacturers, big
and small. That was a significant
movement toward the Senate position.

In one move, Chairman THOMAS ad-
dressed the top Senate priority; that is,
that all manufacturers receive the ben-
efit of the deduction.

The next piece of the discussion draft
included a package of international tax
reforms that will make America’s man-
ufacturers yet more competitive. This
package reflects the priorities of both
the Senate and the House bill.

Finally, the discussion draft included
identical and near identical provisions
from both bills. Revenue neutrality
was another important principle of the
Senate bill, and I appreciate Chairman
THOMAS’s cooperation on this Senate
priority. Indeed, it was the bipartisan
Finance Committee staff that refined
the offsets that made this bill viable in
the first place.

After presentation of the discussion
draft, each Member had an opportunity
to put forth their priorities by filing
amendments for the public conference.
Finance Committee conferees recog-
nized the similarity to the customs of
the Senate Finance Committee mark-
up, the way we have done it tradition-
ally in the Senate Finance Committee.
This process was very unusual for a
conference. Normally, conferees go
through a series of meetings and ex-
change of offers or some other elon-
gated process.

I have been a member of the Finance
Committee for nearly 20 years, and I
can tell my colleagues that in nearly
all cases, conferees debate the issues in
private. Nearly all of the toughest deci-
sions come down to private negotia-
tions between the two chairmen. Those
decisions are reached after conferee
input.

In this conference, however, all dis-
cussions were aired publicly. Some-
times conferences take months. Some-
times they end without accomplishing
anything before the adjournment of a
Congress. We had neither option before
us. We were in an unusual and sensitive
situation because we are coming up
now to adjournment of this Congress.
Unusual situations require then un-
usual procedures. We had only a few
days remaining to enact this measure.
That is not much time, but we are here
now before the Senate, and this bill has
passed the House of Representatives al-
ready.

The bottom line is that we have to
move this measure to the President of
the United States. I am fully com-
mitted to getting this bill done before
we leave for the elections.

I appreciate the House’s willingness
to open up this process and let trans-
parency occur through the amendment
process. I would also like to thank my
Finance Committee conferees, particu-
larly my friend and ranking member,
Senator BAUcUS. We would not be
here—in fact, we would not have even
gotten this bill through the Senate
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without the bipartisan spirit of the Fi-
nance Committee members and Sen-
ator BAUCUS’s efforts in that. That
spirit remained in place as we took the
final steps in the conference committee
between the House and Senate.

Both the House and Senate agreed on
the basic structure of the bill and on
the policy. In addition to the major
movement to the Senate on the struc-
ture of the manufacturing deduction
and revenue neutrality, many Senate
priorities have been addressed. An ex-
panded renewable electricity reduction
credit is included. This was a high pri-
ority for Senate conferees BINGAMAN,
SMITH, DASCHLE, HATCH, BAUCUS,
SNOWE, BREAUX, LINCOLN, CONRAD,
BUNNING, and GREGG.

Chairman THOMAS recognized this as
an important bipartisan mark and in-
cluded section 450 in his mark even
though it cost over $2 billion to accom-
modate the Senate on this issue, with-
in the spirit of revenue neutrality.

We have a very good small business
package as well included in the con-
ference report. The bill before us ex-
tends small business expensing for an-
other 2 years. The bill contains signifi-
cant S corporation reforms. Even
though the subchapter S corporation
provisions were House provisions, they
have historically been Senate prior-
ities. We have probably the most com-
prehensive agricultural and rural com-
munity tax incentive package ever.

I thank Chairman THOMAS for includ-
ing these Senate priorities in his mark.
For everyone, there is a substantial
overhaul of the fuel excise tax system,
with a VEETC proposal, fuel fraud, and
also biodiesel provisions.

These provisions will mean more
highway money for more States. Ac-
cording to Federal statistics for the
current fiscal year, 37 of 50 States will
receive more highway money because
of the VEETC proposals in this bill.
There will still be more highway
money for all States from provisions in
this bill by shutting down fraud when
people do not pay the fuel tax that is
required under existing law. VEETC
and fuel fraud provisions are estimated
to put over $24 billion into the highway
trust fund.

Now, I point out that this bill does
not contain many special interest
members’ provisions. If my colleagues
will recall, the JOBS bill passed the
Senate 92 to 5. In part, the bill received
such widespread support because many
Member items were accommodated
when this bill first went through the
Senate. Literally dozens of narrow tax
benefits were adopted in committee
and also added on the floor. Those pro-
visions also unnecessarily caused the
bill to be defined as a special interest
bill. Senator BAUCUS and I put out a
staff analysis that showed only a small
portion of the bill’s revenue was ab-
sorbed by these individual Members’
items. But that did not stop the criti-
cism of those items, either by Members
of the Congress or by the press writing
about this bill, emphasizing things
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that were only a small part of the leg-
islation.

The House bill also, however, con-
tained Member items. They were fewer
in number, but very significantly de-
fined. Most of those items enjoyed
some Senate support.

In addition to the press criticism, the
President also made clear to me he
would not support a bill that is heavily
laden with so many of these narrow
items.

Neither side got everything they
wanted. For example, the House made
a huge concession by giving up its rate
cut for only C corporations. They had
invested $15 billion for this in small C
corporations, and another $64 billion
for large C manufacturing corpora-
tions. They relented on this point in
order to accommodate the Senate con-
cerns about extending the manufac-
turing rate cut to all manufacturers,
regardless of whether they were C cor-
porations, S corporations, partner-
ships, or individuals.

We have heard harsh complaints
about the conference bill from Senator
LANDRIEU because the bill does not
contain her reservist amendments. I
would like to set the record straight on
that point. The Senate voted in sup-
port of her amendment in conference.
We approved it and presented it to the
House for inclusion in the conference
bill. The House rejected that amend-
ment. The conference was open to the
public. Everyone witnessed the vote.
There were no back-room deals on the
reservist amendment.

Finally, as a premise, let me note we
knew the House would not accept as
much in revenue offsets.

Mr. GRASSLEY. Indeed, the bill be-
fore us is smaller in size by more than
$30 Dbillion than the Senate-passed
JOBS bill.

There has been some grumbling
about how much the bill grew beyond
the simple repeal of foreign sales cor-
porations’ extraterritorial income pro-
visions. One of the reasons it grew is
because the Finance Committee found
sufficient offsets, most of which are
loophole closers—loophole closers Sen-
ator KERRY spoke about in the debate,
that he wanted to close. We did this to
allow Members to have enough revenue
to offset particular Senators’ interests
in this bill.

This is also true of Senator
LANDRIEU’s reservist amendment. Not
only did we support it but we found a
way to pay for it. We modified the for-
eign housing exclusion for high-income
U.S. employees working overseas. Un-
fortunately, the House rejected that
offset, and in turn the specific amend-
ment.

I think the Senate is being distracted
by too much emphasis upon particular
specific Member priorities. I believe
the core benefits of the bill should not
be sacrificed to narrow items. The core
benefits go to manufacturers. It is all
about creating jobs in particular, par-
ticularly about creating jobs in manu-
facturing in America, where there has
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been some concern expressed in the
Senate about outsourcing. So that is
what this bill is all about. That is not
to say we did not attempt to include a
number of Members’ issues from both
sides of the aisle, and from both bodies
of Congress. There was a balance that
needed to be struck in order to get a
compromise out of the conference com-
mittee. I committed to Chairman
THOMAS that I would defend the mark
as a whole. Chairman THOMAS made a
similar commitment. That commit-
ment enabled us to accommodate Mem-
ber items that had broad support.

Let’s finish the job this week before
we leave. There is no excuse for allow-
ing partisanship to hold up this bill. I
will remind everyone, one more time,
this bill passed the Senate Finance
Committee on a bipartisan vote, 19 to
2. Only two Senators, both on my side
of the aisle, not on the Democrats’
side, voted against this bill. Both of
those Senators, however, put their own
special concerns aside for the greater
good, and are supporting this con-
ference report. This is a bipartisan bill
that reflects everyone’s concerns, both
Republican and Democrat.

I will describe once again the history
of this bill. The JOBS bill was a bipar-
tisan bill from the ground up. The
framework was laid by Senator BAUCUS
when he was chairman of the Senate
Finance Committee in the year 2002. In
July 2002 we had a hearing to address
the FSC/ETI controversy within the
World Trade Organization. We have
heard from a cross-section of industries
that would be damaged by the repeal of
the extraterritorial income laws we
had on the books for the last few years.
We also heard from U.S. companies
that were clamoring for international
tax reform, because our tax rules were
hurting their competitiveness in for-
eign markets. Their foreign competi-
tors were running circles around them
because of our international tax rules.

During this hearing, Senator BOB
GRAHAM of Florida and Senator HATCH
expressed concerns about how our
international tax laws were impairing
the competitiveness of U.S. companies.
After some discussion back there in the
fall of 2002, we formed a blue ribbon
commission to study this problem. We
all decided that decisive action was
more important than a commission.
During that hearing, Chairman BAUCUS
formed an international tax working
group that was joined by Senator
GRAHAM, Senator HATCH, and this Sen-
ator, and was open to any other Fi-
nance Committee Senator interested in
participating.

The bipartisan Finance Committee
working group developed a framework
that formed the basis of the bill that is
before us this very day. We directed
our staff to engage in an exhaustive
analysis of the many international re-
form proposals that have been offered.
We sought to glean the very best ideas
from as many sources as possible. Sen-
ator BAUCUS and I also formed a bipar-
tisan bicameral working group, with
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the chairman and ranking member of
the Ways and Means Committee, in an
effort to find some common ground on
dealing with the repeal of FSC/ETI.
That effort did not go so well. But it
did inspire Senator BAUCUS and this
Senator to continue our Senate bipar-
tisan development of a FSC/ETI repeal
and international tax reform package.

We continued our efforts in coopera-
tion with Senator HATCH and Senator
GRAHAM and a few other members of
the Finance Committee who wanted to
do what was fair and right in com-
plying with the World Trade Organiza-
tion ruling. We continued our bipar-
tisan efforts when I became chairman—
again, in the year 2003. In July 2003 we
held two hearings on the FSC/ETI and
the international reform issues. One
hearing focused on the effect of our tax
policies on business competition within
the United States and the other on
international business competition.
These two hearings led to the bipar-
tisan Senate bill that passed earlier, 92
to 5.

Let me review what is in the bill be-
fore us, because most of it comes from
our bipartisan Senate bill. The core
part of the bill repeals the current
FSC/ETI provisions that are in our cur-
rent tax law and were ruled out of
order by the World Trade Organization
because they are contrary even to the
laws of our own Congress.

FSC/ETI reduces the income tax on
goods manufactured in the U.S. and ex-
ported overseas by as much as 3 to 8
rate points. That is, if a corporation’s
tax rate is 35 percent, the tax rate on
export income is somewhere between 27
and 32 percent instead of that max-
imum of 35 percent.

It lowered the U.S. corporate rate on
goods made in the United States and
sold overseas to make us competitive
because of the fact that the European
Union and those countries do not ex-
port their value-added tax. The World
Trade Organization has determined
that the FSC/ETI is an impermissible
export subsidy and has authorized the
European Union to impose up to $4 bil-
lion a year of sanctions against U.S.
exports until we get rid of FSC/ETI,
which this bill does.

Those sanctions begin March 1. They
are up as high as 12 percent right now.
They can go up as high as 17 percent.
They can even go higher than that if
the European Union institutes longer
phase-ins.

Our companies carry this burden be-
cause Congress has failed to act for 2 or
3 years. That is why we must pass this
bill before we leave Washington for our
campaigning.

This should be a very serious concern
of all Members because the sanctions
are hitting commodity products such
as agricultural goods, timber and
paper, as well as other manufactured
products. Presently, about 89 percent
of the FSC-ETI export benefits go to
the manufacturing sector.

Repeal of FSC-ETI raises around $55
billion over 10 years. If that money is



October 9, 2004

not sent back into the manufacturing
sector, which this bill does, there will
be a $50 billion tax increase on manu-
facturing. It is mathematically impos-
sible for it doing anything else.

That is why the bill before us takes
all $65 billion of the FSC-ETI repeal
money and sends it back to the manu-
facturing sector in the form of a 3-
point tax rate cut on manufacturing
income; in other words, that corporate
tax of 35 percent being reduced down to
32 percent.

This tax rate is for manufacturing in
the United States. No company that
manufacturers offshore will benefit
from it. We start phasing in those cuts
next year. The cuts apply to sole pro-
prietors, partnerships, farmers, individ-
uals, family businesses, multinational
corporations, and foreign companies
that set up manufacturing plants in
the United States.

In total, this bill provides over $76
billion of tax relief to our U.S.-based
manufacturing sector to promote fac-
tory hiring in the United States—$76
billion not lost to the Federal Treasury
because it is offset.

This bill also contains another $7 bil-
lion for small businesses, local commu-
nities, inland shipping, and other local
business concerns.

There has been chatter in the press
about the short-line railroad provision
benefiting big railroad companies.
That is not true. Short lines are the
small spurs that run off of the main
railway systems and generally connect
to local community businesses such as
our grain elevators and our small fac-
tories. They connect them to the main
rail arteries. They are often owned by
small rail companies or local commu-
nity businesses. This short-rail provi-
sion is vital to farming and rural com-
munities across America, as well as
secondary cities that do not have the
benefit of massive public rail systems.

This bill also contains an agricul-
tural and small business package which
devotes $56 billion to our home commu-
nities.

As I said before, this is probably the
most comprehensive agricultural and
rural community tax incentive pack-
age ever passed by the Congress.

We also include international tax re-
forms, mostly in foreign tax credit
areas, and most of which benefit the
manufacturing sector.

The international tax reforms largely
fix problems our domestic companies
face with the complexities of the for-
eign tax credit. These reforms are nec-
essary if we are to level the playing
field for U.S. companies that compete
with our trading partners, particularly
those companies that are in countries
that have value-added tax and they
don’t export that tax like we export
our income tax as part of our cost of
production.

You will hear arguments that the
international reforms provide an incen-
tive to move jobs offshore. Read the
bill and you will find that is not true.
We have carefully selected inter-
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national reforms that do not provide
offshore incentives.

Our bill also includes a House version
of the Homeland Reinvestment Act
which will temporarily reduce tax on
foreign earnings that are brought into
the United States for investment here
at home instead of overseas. The Sen-
ate version of this provision is the
work of Senators ENSIGN, BOXER, and
SMITH, a bipartisan measure.

We included a provision that allows
naval shipbuilders to use a method of
accounting which results in more fa-
vorable income tax treatment.

There are enhanced depreciation pro-
visions to help the ailing airline indus-
try.

The bill also expands the new mar-
kets tax credit to high outmigration
counties. These credits help economic
development in rural counties that
have lost over 10 percent of their popu-
lation.

We have also included the Civil
Rights Tax Fairness Act. We have a
special dividend allocation rule which
benefits farm cooperatives.

We have other farm provisions that
give cattlemen tax-free treatment if
they replace livestock because of
drought, flood, or other weather-re-
lated conditions—things all beyond the
control of the farmer.

We included a provision that allows
payments under the National Health
Service Corps loan repayment program
to be exempt from tax. This is an im-
portant measure to enhance the deliv-
ery of medical services to rural areas
that do not have the proper number of
health practitioners.

The bill before us contains several
energy provisions that were voted out
of the Finance Committee that had
been previously approved by the full
Senate in the JOBS bill.

I have already spoken about VEETC,
which is short for volumetric ethanol
excise tax credit. This provision would
add up to $14.2 billion of revenue to the
highway trust fund over the 6-year life
of the upcoming transportation bill
now pending before Congress. This pro-
vision alone could create as many as
674,000 new jobs in America.

The energy tax package also includes
a new incentive for the production of
renewable biodiesel—biodiesel made
from soybeans—and hence, mixed at a
20-percent mixture with petroleum die-
sel, clean burning, no sulfur in that 20
percent, as an example of being envi-
ronmentally friendly.

Anyway, the biodiesel provision
means jobs in our heartland. Renew-
able fuels have directly generated over
150,000 new jobs. In fact, in 2004 alone,
this industry will add 22,000 new jobs.

The bill also includes a provision to
accelerate the production of natural
gas from Alaska and the construction
of a natural gas pipeline from Alaska
to the lower 48 States. According to
our own Department of Labor’s Bureau
of Economic Analysis, construction of
the Alaska natural gas pipeline would
create nearly 400,000 jobs in construc-
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tion, trucking, manufacturing,
other service sectors.

The bill provides all of this tax relief,
nearly $140 billion worth, and yet is
revenue neutral, meaning we reduce
taxes over here, close corporate loop-
holes over here, raise a certain amount
of money to make up for what is less
taxation over here. It is revenue neu-
tral—no additional money added, no
additional dollars added to the na-
tional debt; not one dime to the Fed-
eral deficit.

The tax relief in this bill is paid for
by extending Customs user fees, shut-
ting down abusive corporate tax shel-
ters, and attacking the abusive tax
strategy used by Enron, which we un-
earthed during my Finance Committee
Enron investigation.

Last October, the Finance Com-
mittee held hearings on the status of
these abusive corporate tax shelter ac-
tivities. During that hearing, we re-
ceived anonymous testimony from a
leasing industry executive describing
how U.S. corporations are able to take
tax deductions for the pair of sewer
lines in the New York subway station.

Let me explain ‘‘anonymous.” This
meant the person was testifying before
the committee. We knew who he was,
but he was not identified to the public.
But he knew what he was talking
about. We have a situation where
major corporations, through these abu-
sive tax shelters, are claiming tax de-
ductions on taxpayer-funded infra-
structure, mostly by municipalities lo-
cated both in the United States and
overseas. Imagine our surprise on the
Senate Finance Committee to learn
that the U.S. taxpayer is subsidizing
the cost of electric transmission lines
in the Australian outback. No one be-
lieves that, but it showed up in our in-
vestigation.

I could go on with a lot of other ex-
amples, but the bill before the Senate
ends this corporate tax shelter abuse.

It was shortly after the September
11, 2001, terrorist attacks that we saw
the beginning of the exodus of U.S.
companies moving their corporate
headquarters to tax havens overseas,
just setting up a shell corporation, ba-
sically just a mailbox, for the sole pur-
pose of evading U.S. corporate taxes. It
was the events of September 11, 2001,
and the ensuing stock market plunge
that provided companies with cost-effi-
cient ways to get out of the United
States. That is one thing, but to get
out of the United States just to cheat
on their taxes and leaving everything
else in the United States—that is the
problem.

Members may recall the video I
played for some members in which a
big four accounting firm partner said
that U.S. companies were resistant to
this scheme out of some post-Sep-
tember 11 sense of patriotism and na-
tional duty. This big four accounting
firm partner said patriotism would
have to take a back seat when they see
their improved earnings per share.
Isn’t that a nice thing to be talking

and
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about within 2 or 3 months after losing
3,000 Americans in the terrorist at-
tacks on New York City and the Pen-
tagon?

In this bill before the Senate, patri-
otism is not taking a back seat. This
bill includes measures to shut down
this type of corporate expatriations
that are there for the sole purpose of
dashing from the country and stashing
the cash, as opposed to those patriotic
corporations that are staying in Amer-
ica and paying and playing here.

I am not pleased with the effective
date that came out of the conference,
but this bill does shut down for the fu-
ture more of these corporate tax shel-
ter abuses that we call inversions.
They are done. In fact, this bill rep-
resents the most comprehensive attack
on tax shelters since 1986.

There is a great deal of good in this
bill. We can rescue the manufacturing
sector. We can give companies less rea-
son to outsource because the cost of
capital—as one of the arguments for
outsourcing—will be less if this bill
passes.

We also end European Union sanc-
tions. By passing this bill we can re-
spond to the recent rise in gas prices
through our encouragement of more re-
newable fuels, and we can shut down
every Kknown corporate tax shelter
abuse.

It is time to pass what is a very im-
portant bill to aid our manufacturing
sector, remove tariffs off our farmers’
backs, create jobs for our workers, and
to place the Senate back on its footing,
to do its job, and move legislation that
benefits the American working men
and women.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HARKIN. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. I understand there was
an order, and I am allowed to speak for
5 minutes.

DISASTER ASSISTANCE

I take this time first to thank all the
Senators who voted for S. 454, express-
ing the sense of the Senate that dis-
aster assistance ought to be emergency
spending and not taken as an offset out
of any other program, especially the
farm bill.

The vote was overwhelming, 71 to 14.
Once again, as we have in the past, the
Senate has spoken very loudly and
clearly that when a disaster strikes,
wherever it is, this is an emergency. It
ought to be taken out of the whole pot
of Government money rather than in-
vading a program and taking money
out it as an offset.

Again, I have the deepest sympathy
for all the people who got hit by the
hurricane in Florida and other States.
They ought to be compensated. That is
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a true emergency. It is a disaster. But
we have had disasters in other parts of
the country. We have had floods, tor-
nados, droughts, all kind of things.
Just because it is not a big hurricane
does not mean it is not just as dev-
astating. It is. It makes no sense why
we should have to then offset, take
money out of existing farm programs,
to pay for agricultural disaster assist-
ance. But that is the position of Presi-
dent Bush and of the House leadership.
We do not require offsets to respond to
the hurricane disaster, and we should
not do it for any other disaster.

Seventy-one Senators again spoke
and said emergencies are emergencies.
Disasters require emergency spending.

I have to point out that last night in
the debate in St. Louis the President
said he had fought for strong conserva-
tion provisions in the farm bill. I was
there when the President signed the
farm bill in May 2002, and he touted the
conservation title and how much he
supported it and that one of the main
reasons he was signing it was because
of the strong conservation title.

Yet today, his people, the President’s
own people from the White House and
OMB, are up here telling the members
of the House and Senators that in order
to respond to the droughts, flooding,
tornados and other disasters we have
had around the country, that the dis-
aster payments have to be taken out of
the farm bill and that the place to take
them is from conservation.

Yes, you heard me correctly. The
President of the United States, who so
loudly last night said he fought for a
strong conservation title in the farm
bill, today, his people are up here and
saying to take money out of conserva-
tion to pay for agricultural disaster as-
sistance.

I am sorry, can someone please join
the dots for me? What is happening?
The President is saying one thing, but
his people are up here doing exactly
the opposite. Does the President not
know what his people are doing up here
or have they not informed him or what
is going on?

The farmers and ranchers of this
country, as well as Americans who sup-
port conservation, ought to know that
there is a provision soon coming before
the Senate that will take money out of
conservation to pay for disasters. It is
wrong. Seventy-one Senators just
spoke and said it is wrong. Yet the
White House is insisting that disaster
money has to be taken out of conserva-
tion.

The White House and the House in-
sist on provisions that basically take
money away with hand and give it
back with the other and say to farmers
and ranchers: You are better off. It is a
cruel hoax for agricultural producers.
Farmers who receive disaster payments
should not suffer the loss of other farm
bill benefits. Nor should our Nation’s
farmers as a whole, the majority of
whom will not receive any disaster
payments, be forced to bear the cost of
disaster assistance by having farm bill
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benefits taken away to be transferred
to a disaster program for only some
farmers.

Why should the farmers in Pennsyl-
vania have their conservation funding
taken away from them to transfer to
farmers in Nebraska or Wyoming or
Colorado or OKklahoma or Texas or
wherever the disaster may be. The
White House did not say to do that for
Florida’s hurricane losses. They did
not say to take money away from Alas-
ka or Ohio or places like that to go to
Florida. No, and they should not have.
We should all pitch in as we have be-
fore, the whole country, to respond to
the hurricane recovery. We pitch in be-
cause it is a disaster and emergency
and so we fund it as an emergency, not
by taking funding away from other
vital programs. Yet for agricultural
disaster assistance responding to
droughts, or floods or other disasters,
the White House and the House leader-
ship are telling farmers and ranchers
they will have to bear the cost of it by
losing conservation funding from the
farm bill.

I am sorry, it is not right and not
fair. And 71 Senators said it is not.

Again, I ask the President: Please,
Mr. President, you touted the con-
servation program.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. HARKIN. I ask unanimous con-
sent for just 30 more seconds.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. Mr. President, you
touted the conservation program. Last
night you said you fought for a strong
conservation title in the farm bill. And
now you are taking money out of con-
servation to pay for disasters. Please,
Mr. President, I am telling you, get
ahold of your people who are at OMB—
your people. They work for you. Get
them on the phone right now and tell
them, this agricultural disaster money
ought to come out of emergency assist-
ance, just like you proposed for the
hurricanes, and not out of farmers’ own
pockets.

I thank the Presiding Officer and
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. Madam President, I un-
derstand there is a unanimous consent
agreement. I ask unanimous consent it
be modified so I may be recognized now
according to the time allocated under
the unanimous consent agreement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

HONORING OUR ARMED FORCES

Mr. REED. Madam President, as a
preliminary point, let me say I had the
privilege yesterday to go up to Walter
Reed Army Hospital to visit soldiers
who have been injured in action defend-
ing this country and also to visit the
rehabilitation facilities there. And any
time you go to Walter Reed, you are in-
spired by the courage, the selfless serv-
ice, and the sacrifice of these out-
standing young men and women. But I
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want to relay something I think is par-
ticularly appropriate but is not often
said.

As I was leaving the room of an in-
jured soldier from the 509th Parachute
Infantry Regiment, his parents—his
mother and father—were there, and his
father stopped me and said: Senator, 1
want to make sure you know some-
thing. The people in this hospital are
extraordinary. They have treated my
son with extraordinary care. He is my
child, but all the people I have known
here in this hospital treat my son as if
he was their child.

That is an extraordinary compliment
to the men and women of Walter Reed,
the Army Medical Corps, the doctors,
the nurses, the technicians, the occu-
pational therapists, the janitors, the
clerks. And it is not just Walter Reed,
it is Bethesda, it is the Air Force
Health System.

I do not think we spend enough time
thanking those valiant soldiers, sail-
ors, and air men and women for what
they do. And certainly those soldiers
who have suffered and are being treat-
ed, rehabilitated, we owe them more
than we can ever repay. We have to
match their courage with wise and
thoughtful policy.

OPERATIONAL DEPLOYMENT OF THE GROUND-

BASED MISSILE SYSTEM

Madam President, I am going to
spend a few moments talking about a
policy which I do not consider to be the
wisest and the most thoughtful, and
that is the President’s likely declara-
tion, within a few days, of the oper-
ational deployment of the ground-
based missile system. We have con-
structed a test bed in Alaska. We are
trying to assemble a system that will
work to protect this country. I think
operational testing is in order. In fact,
I would hope that the administration
would actually follow the law more rig-
orously and provide for a scheme of
operational testing. But that is not the
case.

To declare this immature, techno-
logically challenged system as de-
ployed and operational today is a polit-
ical judgment, not a military judg-
ment. I think we should refrain from
blatant political judgments when the
security of the United States is in the
balance.

Simply stated, this system is so im-
mature and technologically challenged
that they canceled the last test. And it
defies me to understand how, after can-
celling the test, you can turn around
and say: It will work. It is operational.
It defies common sense. It defies logic.
It is something I think, again, that
simply is a political statement.

Now, intercept tests are the critical
means by which a missile system, any
military system that is technologically
sophisticated, must be validated, must
be tested. It is the only way we can
truly assess whether a system will
work, whether it meets a minimum cri-
teria for deployment, to put it in the
hands of American fighting forces.
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The last intercept flight test of the
system was conducted almost 2 years
ago in December 2002. It was a failure.

Six days after the test failed, the
President announced that the TU.S.
would deploy the missile defense sys-
tem by the end of 2004. It is almost like
watching a piece of military equipment
crash and burn and then suddenly say
it is operational. Again, it defies logic.
It defies common sense.

Since the time of the last test failure
in 2002, there have been seven other
planned tests. They have all been can-
celed. Again, we are not able to test
this system. How in good faith can we
say it is operationally workable? The
tests have been postponed, deferred.
None of these tests have taken place.

None of the major components of the
system, neither the new operational in-
terceptor, nor the operational radar,
nor the operational battle management
system have ever been tested at all
against a real test target. Yet the
President will say, I assume in a few
days, this system is capable of pro-
tecting the United States.

In addition to all these test delays
and cancellations, the administration
has essentially eliminated any effec-
tive oversight over the missile defense
test program, avoiding standards and
laws that have been on the books for at
least 20 years.

Years of hard experience have shown
that it is much more expensive to fix a
problem with a military system after
you have built and deployed it than it
is to fix it before it is deployed. Be-
cause of this, more than 20 years ago,
Congress passed laws which required
all major defense systems to undergo a
full set of realistic operational tests
prior to spending large amounts of
money on full production and deploy-
ment of the system. These tests were
to be judged by an independent test au-
thority called the Director of Oper-
ational Test and Evaluation. This law
is still in effect today.

Thanks to this law, we have been
able to avoid some of the mistakes we
made in the 1970s and the 1980s, where
we declared systems deployed and oper-
ational without adequate testing.
These are high-profile systems, like
the B-1 bomber, the Sergeant York
gun, and the Bradley Fighting Vehicle.
We were able to make certain correc-
tions to the B-1 and the Bradley. They
were eventually fixed at a cost of bil-
lions of dollars. The Sergeant York gun
was unable to be fixed. That was can-
celed. But we wasted billions of dollars
by deploying these systems pre-
maturely.

If the missile system is truly as im-
portant as the administration thinks,
then we should take the time to test
this system to make sure it works in-
stead of trying to convince people, by
press release, that it does work.

The missile system has been exempt-
ed by the administration from the
oversight of the independent Director
of Operational Testing, and they have
plunged ahead with full-rate produc-
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tion of the program with no inde-
pendent testing at all. Incredibly, the
administration has no plans to ever
conduct realistic independent oper-
ational tests on this missile defense
system. This avoids 20 years of law,
practice, and indeed common sense.
The politics of deploying a missile de-
fense at any cost prior to the election
has trumped any desire to make sure
the system actually works and, if his-
tory is any guide, will likely result in
the waste of a large amount of money
to fix the system after it has been de-
ployed.

If we can—and I think we should, in-
deed, with deliberate speed—deploy a
system that is operationally effective,
we should do that. But to take a sys-
tem where the major components
haven’t even been tested and say it
works is being intellectually dishonest
and deceptive to the American people.

On August 18, Secretary Rumsfeld de-
scribed the missile defense deployment
as the ‘“‘triumph of hope and vision
over pessimism and skepticism.” Actu-
ally it is a triumph of best wishes over
reality. And hope is not a plan. We
found that out in Iraq. Only a system
that is rigorously tested, where im-
provements are made test by test by
test, will get us to where we want to go
and must be, a system that we are con-
fident will work if it is called upon to
defend the country.

Now this lack of testing is not a re-
sult of any lack of funds. The adminis-
tration has lavished funding on this
system. The budget request for fiscal
year 2005 is $10.2 billion. It is the larg-
est single-year budget request for any
weapons program in the history of the
United States. For perspective, the fis-
cal year 2005 budget request for missile
defense is more than the Army’s total
research and development budget for
this year. And we know we have an
Army engaged in combat, in trying cir-
cumstances, that needs to develop new
approaches, new sensors for the troops,
new observation devices, new ways to
deal with insurgencies in built-up
areas, new ways to deter and defend
against improvised explosive devices.
Their budget is a fraction of the budget
that is being lavished upon this sys-
tem. It is twice the budget for the Bu-
reau of Customs and Border Protection
in the Department of Homeland Secu-
rity, and it is nearly twice the Depart-
ment’s allocation for the Coast
Guard—two times Coast Guard, two
times Customs and Border Protection.

The ultimate costs of this system are
unknown because the administration
steadfastly refuses to provide to Con-
gress any information on how much
missile defense they want to buy and
how much it will cost. Recent esti-
mates by the Congressional Budget Of-
fice indicate the Bush administration’s
Missile Defense Program could exceed
$100 billion. Nowhere is that $100 bil-
lion being factored into ongoing de-
fense budgets as we move forward over
the next 5 to 10 years, and it will have
to come from somewhere. Again, we
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need a system, but we have to be hon-
est about how much it will work and
how we are going to pay for it. That
honesty is not present today.

The other factor—and this is inter-
esting—in contrast to the numbers
that are being allocated for the Coast
Guard and the Customs Service is that
an intercontinental launch against the
United States is probably less likely
than other means of detonating a
weapon of mass destruction in the
United States. First of all, there are
only two countries that currently have
the capability: Russia and China. The
Bush administration points—and I
think rightfully so—with concern to
North Korea. But that country has
never successfully launched any mis-
sile capable of reaching the United
States. Furthermore, North Korea has
observed a self-imposed moratorium on
long-range missile testing for 6 years
since their last test failed in 1998.

But even if North Korea develops
such a capacity, why would they
launch a missile against the United
States? Our early warning satellites
will pick up the launch. It will tell us
definitely and decisively where it is
coming from, and we will retaliate
swiftly and with devastating force that
will likely destroy that regime. Why
would they want to do that, particu-
larly if they could attack us by other
means, perhaps concealing a weapon of
mass destruction in a container that
comes to the United States since only
a small percentage are opened?

Again, the budget for the Customs
Service and the Border Protection
Service is a fraction of what we are
spending on this particular threat.

Now, that is not just my conceptual
view. In December 2001, the U.S. intel-
ligence community completed an as-
sessment of the foreign ballistic mis-
sile threat to this country. The assess-
ment was entitled ‘‘Foreign Missile De-
velopment and the Ballistic Missile
Threat Through 2015.”” Their conclu-
sions:

[Tlhe intelligence community judges that
U.S. territory is more likely to be attacked
with [weapons of mass destruction] using
nonmissile means, primarily because such
means: Are less expensive than developing
and producing ICBMs; can be covertly devel-
oped and employed; the source of the weapon
could be masked in an attempt to evade re-
taliation; it probably would be more reliable
than ICBMs that have not completed rig-
orous testing and validation programs; and
probably would be much more accurate than
emerging ICBMs over the next 15 years.

This is what the intelligence commu-
nity said in 2001 looking forward to
2015. Yet since that time, the Bush ad-
ministration has spent billions of dol-
lars more on the development of this
untested, unproven missile defense
than it has on protection of our ports
and borders where the real threats are
likely to come from.

We should be very careful about mak-
ing sure we take scarce dollars and
apply them to the most likely threats.
Some have said: Well, don’t make those
comparisons. We to have defend
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against every threat. Frankly, the sim-
ple contrast between the money we are
spending on missile defense versus the
Coast Guard and border patrol seems to
be directly in contradiction to the in-
telligence community estimate of what
the most likely threat would be. That
is not wise policy.

There is also a huge opportunity cost
for us. While we are lavishing money
on this system, there are other pro-
grams—for example, the Department of
Energy program called the Global
Threat Reduction Initiative—which are
not being adequately funded. This De-
partment of Energy program is de-
signed to help secure loose nuclear ma-
terials that are around the globe so
that terrorists don’t get their hands on
them. And what is the most vital
threat to the United States today? A
terrorist group could obtain nuclear
materials or a nuclear device, smuggle
those materials into the United States,
and attack us here. That is what the
intelligence community assumes is the
most likely threat. Yet we are not
going to the source and securing and
eliminating the nuclear material that
is too abundant in the world.

There is another program that the
administration is proposing, which is
the airborne laser program, another
part of this elaborate construct of mis-
sile defenses. The airborne lasers are
designed to shoot down ballistic mis-
siles in their first stage as they blast
off and start going into space. This pro-
gram has been plagued by problems
throughout, problems which have de-
layed the program by a year, reduced
the laser power by more than half, and
have many wondering whether this
program is doomed to fail.

By the way, using the same criteria
of missile defense—i.e., test failures
followed by numerous cancellations—I
wonder why the administration doesn’t
declare the airborne laser operational.
It works perhaps as well as our na-
tional missile defense.

During the same time the adminis-
tration has been spending far less on
security for our Nation’s ports, it has
been spending a great deal of money on
the airborne laser. The Bush adminis-
tration’s fiscal year 2005 budget pro-
poses a $50 million cut to the 2004 level
of U.S. port security funding, the grant
funding that we use to help our ports
all across this country. Yet there they
are still investing extraordinary
amounts, almost a half a billion dol-
lars, in the airborne laser. So while it
is a risky, possibly doomed program,
the money keeps flowing while we do
not have adequate resources to protect
our ports.

The other aspect of this dilemma is
that the administration has never been
able to open up this process to a trans-
parent approach, where scientists can
look at this data. Of course, we are
going to protect the security and the
proprietary information here, but they
have been overly secretive. And the
reason is obvious: it doesn’t seem to
work, and they don’t want that infor-
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mation out as they are getting ready
to declare it operational.

They also never really had the oppor-
tunity or the will to have realistic
tests. All of these tests have been care-
fully scripted. All of these tests have
relied upon nonrealistic scenarios. The
incoming missile has a homing beacon
on it to help guide the interceptor to
it. They don’t use realistic decoys,
which any country attacking the
United States, you would have to as-
sume, would have decoys as well as a
real warhead. And there is no element
of surprise. A real enemy missile at-
tack would not be scripted, would not
have a convenient homing beacon on
the target, would likely have realistic
decoys and would be a surprise attack.

Frankly, if we had warning of the
pending attack, we would take preemp-
tive action immediately, take out the
missile on the launch pad.

During the entire time of the Bush
administration, there has been essen-
tially no progress made toward the
goal of realistic missile defense tests
against realistic targets.

An effective missile defense is some-
thing we should all work for. But a
missile defense that is based upon a
press release and not tested is not an
effective missile defense. Saying it is
operational doesn’t make it oper-
ational. What makes it operational is
rigorous testing under realistic cir-
cumstances. This administration has
never done that.

I believe we should proceed forward
with all deliberate speed to develop and
deploy a missile system. I don’t think
we should allow ourselves to make a
political judgment and declare it oper-
ational by press release and not valida-
tion through testing.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized.

Mr. DEWINE. Mr. President, I rise
this afternoon to discuss the FSC bill.
Some may view this as a tax bill, and
it is; some have called it the American
Jobs Creation Act of 2004, and I think
that is fair; I am sure it will do that.

But let me say to the Members of the
Senate, my colleagues, what this bill
could have been, what this bill should
have been, and what it was when it left
here, when we sent it to the conference
committee. What it should have been,
what it could have been, what it was
was the most important public health
bill to be considered by this Congress.

Before the FDA provision to regulate
tobacco was stripped out by the con-
ference committee, it was the most im-
portant public health bill to be consid-
ered by this Congress. It was the most
important children’s health bill to
come before this Congress. Tragically,
the conference committee stripped out
the FDA provision that would have, for
the first time, put the marketing of the
sale of tobacco under the same terms
and conditions as the sale of every
other product in this country. In this
bill, which has so many things in it,
there just wasn’t room, according to
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the conference committee,
FDA provision.

This is a sad day for the Congress.
This Senate voted on an amendment, 78
to 15, to include the tobacco buyout
that helped tobacco farmers, which I
supported and continue to support,
coupled with, for the first time, having
the tobacco controlled like every other
product in this country and regulated
by the Government. This bill we have
in front of us represents a missed op-
portunity. It is a missed opportunity to
help our children, our grandchildren,
and the public health. Two thousand
children a day in this country start
smoking; 400,000 people a year die of to-
bacco-related diseases. Yet we failed in
this bill; we turned our back on this
historic opportunity.

I truly believe that in public life, as
well as in life as individuals, we are
judged not only by what we do, but also
by what we fail to do. I think we ulti-
mately are held accountable for what
we don’t do. So I intend to vote no on
this bill. T intend to vote no on cloture
because of the failure of the conferees
to include this historic provision. We
had the opportunity and missed the op-
portunity to close this loophole in the
law, to deal with this anomaly in the
law. Every product that comes on the
market is regulated. When you walk in
the supermarket today and you buy a
product, every single product is regu-
lated. The ingredients are on the pack-
age. If there is a claim that is made,
that has to be substantiated. Every sin-
gle product, except one, and that prod-
uct is tobacco—cigarettes and smoke-
less tobacco; they are exempt. King to-
bacco is exempt in the law today. That
is wrong.

This bill, as we sent it out of the Sen-
ate, in the wisdom of the Senate, would
have changed that. Yet the conferees
stripped out that provision. So we
should vote no on cloture and on the
conference report.

This was a historic opportunity that
will not come again. The coupling of
the tobacco buyout and the coupling of
the FDA-controlled tobacco—we will
not have the opportunity to do that
again. This bill, in fact, contained the
tobacco buyout. I support that. If this
bill passes, the tobacco buyout will be
done and we will no longer have the op-
portunity to couple these together. We
will have lost that—let’s be candid—po-
litical opportunity to put these two to-
gether. So we have lost that chance
and that opportunity.

A yes vote on this conference report,
a yes vote on cloture says it was OK to
strip that out. A yes vote says it is OK
to turn our backs on our kids once
again on this issue. A yes vote says it
is OK, the status quo is fine, and busi-
ness as usual is fine.

How long are we going to tolerate
this? How long are we going to say to-
bacco is different than every other
product in this country? How long are
we going to say tobacco should not be
regulated? How long are we going to
say when one goes in and buys products

for this
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on the market, every other product is
regulated, one knows what they are
buying but not tobacco? Why should
tobacco be different?

Some Members may say, I cannot
vote against this bill; there is too
much in it. It has too much for my
State, too many good things.

There are a lot of good things in
there. There are things for my home
State of Ohio. There are some things in
there that are not that good, but there
are some good things in that bill, and
I know that.

I have been in politics and Govern-
ment for 30 years. I have been in the
Senate for 10 years. I have cast a lot of
votes. When people say, I cannot vote
no, when people say I have to do it, I
say this to them: I have been in poli-
tics for 30 years, and they do not have
to do anything. There is nothing that
compels anybody to vote any way on
any bill. The longer one is doing this, I
think the more they realize that.

So I say to my colleagues, they do
not have to vote for this bill. They do
not have to vote for cloture. There is
nothing that compels them to. It is the
wrong vote.

Sometimes one has to look at the big
picture. Sometimes I think my col-
leagues have to stand back from what
would appear to be the parochial inter-
ests and look at the big interests, but
I would maintain that if they look at
the interests of their State and look at
the interests of the people of their
State, not to mention the interests of
the people of their country, they will
come to the conclusion that voting no
on the motion on cloture, no on this
bill is the right thing to do.

Look at my home State of Ohio. Yes,
there are good things in here for Ohio,
but I will read to my colleagues the
statistics from Ohio. I share them with
my colleagues as an example of what
their State is probably like as well.

Here are the statistics from the State
of Ohio: 22.2 percent of high school stu-
dents smoke; 12.8 percent of the male
high school students use smokeless or
spit tobacco. The number of kids under
18 who become new daily smokers each
year is 36,800. The number of kids who
are exposed—this is all just Ohio, now.
The number of kids who are exposed to
secondhand smoke at home, 919,000;
packs of cigarettes bought or smoked
by kids each year in Ohio, 36.3 million;
adults in Ohio who smoke, 2,251,000.
That is 26.6 percent.

How about deaths from smoking?
Adults who die each year from their
own smoking, that is 18,900 just in my
home State of Ohio. Kids now under 18
and alive in Ohio who will ultimately,
if they continue to smoke, die pre-
maturely from smoking, 314,000.
Adults, children, and babies who die
each year from others’ smoking, that is
secondhand smoke, is estimated be-
tween 1,800 to 3,200.

If we do not care about people, what
about dollars and cents? Well, annual
health care costs in Ohio directly
caused by smoKking, $3.41 billion. That
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is ‘“‘billion.” Portions covered by the
State Medicaid program, that is what
you and I pay if you are a resident of
Ohio, $1.11 billion, and it goes on.
Smoking-caused productivity losses in
Ohio, that is $4.14 billion; resident
State and Federal tax burden from
smoking-caused Government expendi-
tures, that is $634 per household.

Those are the figures. I look at this
vote and I try to balance the fact that
there are some good things that might
be in here for my State versus what we
could have achieved, what we could
have done, and it is a pretty easy
choice.

The conference committee had no
business scuttling the will of the Sen-
ate and throwing out the FDA provi-
sion. It was wrong. They should not
have done that.

I ask unanimous consent to use a few
items in my speech. I am looking at
them right now. They are some pack-
ages of cigarettes, a macaroni and
cheese carton, yogurt, as well as a
Sports Illustrated Magazine.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. DEWINE. I will explain a little
bit to my colleagues what the bill we
sent to the conference committee
would have done, because I want to ex-
plain the gravity of this. I will talk a
little bit about the nature of what the
tobacco companies can do that nobody
else can do.

I will start with macaroni and
cheese. We all buy it. If one has kids,
they buy it, anyway. We all know what
it is. I ask my colleagues, when they go
home tonight, to look at the carton of
macaroni and cheese and read what is
in it. I am not going to bother to read
everything that is in it but it has ev-
erything. It has calories, salt; then
there is a whole long list of enriched
macaroni, durum wheat flour, citric
acid, sodium phosphate. It goes on and
on. The thing one has to do is have
pretty good eyes. If one is my age, they
have to hold it back a little bit to
make sure they can read it well, but it
is there, and it can be read. Everything
one wants to know, and probably more;
every health item in the world.

The same company makes Marlboros.
Try to figure out what is in here. If you
do not smoke, go buy one, anyway, and
take a look at it, or pick it up if you do
not want to support the tobacco com-
panies. Take a look. There is nothing
on here. There is a Surgeon General
warning but there is not a whole lot on
here. One cannot tell what is on here.

Do my colleagues know why? To-
bacco is exempt. Nobody regulates
them. Nobody requires them to list
what is in here. The same company:
One makes macaroni and cheese and
one makes Marlboros. Why? Because it
is not in the law. How long are we
going to put up with this? It is wrong.

Now I will turn to the claims that
cigarettes make. Marlboro Lights,
well, that must mean something. I am
sure it means something, but we do not

’
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know what it means. Yogurt, light yo-
gurt. When you see light yogurt, it
means something. When you turn it
around, it says omne-third fewer cal-
ories, and it better be one-third fewer
calories. Definable, measurable; it
means something. If it is on cigarettes,
it doesn’t mean anything. It may mean
something. I don’t know what it
means. Again, no Government regula-
tion. Cigarette companies are exempt.
A loophole this law would have closed,
now they stripped it out and it will not
close it now. Tell me that is right. Ex-
plain that to the American taxpayer.
Explain that to American citizens.
Why? No explanation. There is no logic
behind that.

How about the claims of cigarettes?
“Premium Lights.” Again we are back
to the “lights.” ““All of the taste, less
of the toxins.”” The average person who
buys cigarettes probably thinks this
means something. Maybe it does.
Maybe it doesn’t. We will never know.
We will never know as long as this Con-
gress continues to refuse to regulate
the tobacco industry. We will never
know. The American consumer will
never know whether, when the ciga-
rette companies put claims on here
like ‘‘all of the taste, less of the tox-
ins,” that is really true or whether
“less of the toxins” means anything.
Most people would think it would.
Maybe that is healthier or not as dan-
gerous, but we don’t know that and we
never will know it until this Congress
changes the status quo.

Here is another one. This is Eclipse,
‘20 Class A cigarettes,” it says. Here is
what it says on the back, and again
who knows if this is true:

Scientific studies show that compared with
other cigarettes, Eclipse may present less
risk of cancer, bronchitis, and possibly em-
physema, reduces secondhand smoke by 80
percent, leaves no lingering odor in hair or
clothes.

That is important. Then, of course,
they add:

All cigarettes present some health risk, in-
cluding Eclipse.

That is nice of them to say. Again,
how do we know the accuracy of this
claim? But again the average consumer
picks this up and feels a little better
with this. There is nobody to test it,
nobody to regulate it.

Some people say: MIKE DEWINE,
adults ought to know no cigarette is
safe. So buyer beware. Who cares?

I don’t think that is the right atti-
tude because I believe some adults do
rely on less tar, less this, lighter, and
scientific studies have shown that.

But what about kids? It is here that
the cigarette companies reach the low
point, absolutely the low point where
nobody can defend them. I will chal-
lenge anybody to come to this floor
and defend what they are doing. I have
a whole bag of these. This is what they
are doing. The cigarettes I am holding
in front of me are not focused on a 57-
year-old Camel smoker, I will guar-
antee. I don’t see any 57-year-old
Camel smokers smoking this stuff.
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These are aimed at kids. Let me read it
to you:

Camel Mandarin Mint:

A blend of menthol and citrus flavor.

This is Liquid Coconut Flavor, Liqg-
uid Zoo:

An exotic blend of coconut flavored to-
bacco for a sweet, fresh taste and aroma.

Camel Beach Breezer:

Sultry, smooth and swingin’.

Oh, this one, this is the old one, I
guess; this is a

Camel Kauai Kolada:

Hawaiian hints of pineapple and coconut.

There we go. It goes on and on.

This is really exotic. This is Mocha
Taboo:

Inviting and surprising, Mocha Taboo will
entice you with its sweet indulgence, while
leaving you with a refreshment that’s unmis-
takably menthol.

And again, Liquid Zoo flavored ciga-
rettes:

An exotic blend of coconut flavored tobac-
cos for a sweet, fresh taste and aroma.

I invite my colleagues, if any Senator
wants to, to come up later and actually
smell these; it will not permeate the
entire Chamber, but if you get close
you can smell them. This is something
kids would like. This is clearly tar-
geted at kids, and this is what they are
selling. Nothing stops them from sell-
ing this. This bill would at least stop
them from selling this trash. It is not
prohibition. But these products are de-
signed for one reason and one reason
only—to get kids hooked. It is an entry
level drug. You entice them, you get
them in, start them on this, and move
them to something else. There is no
other reason. When we vote for this
conference report and condone what
the conferees have done, we are saying
it is OK to allow this to continue.

This is Sports Illustrated. Any kid in
this country who likes sports—I have
had a whole household full of them,
and I still have one at home—reads
Sports Illustrated. This is a new edi-
tion, ‘““‘Smashing In St. Louis.” Every-
body reads Sports Illustrated. Why
should kids be subjected to full-page
ads in Sports Illustrated, full-page,
color, inviting ads? There it is.

We have tolerated this for too long in
this country. I had a Senator, when we
were discussing this off the floor, tell
me that he didn’t trust the FDA. I have
had people tell me that. I guess my re-
action to that would be, do you trust
the people who are trying to hook our
kids with this stuff? Do you trust
them? Do you want them to continue
to try to hook our kids with this stuff?
I hope not.

People would say it is too late, this
bill is already done. I agree, this bill is
done. But we should be sending a mes-
sage and we should be saying we are
not going to tolerate this Senate pass-
ing this bill, this FDA reform, sending
it on to the House, and then having it
stripped out of this conference report.
It is too serious an issue. It is too im-
portant.

I am not the only one who feels that
this is a public health vote of immense
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importance. I have a letter from the
American Lung Association dated Oc-
tober 7. I would like to read it in part:

DEAR SENATOR DEWINE: How can the Con-
gress give $10 billion to tobacco growers
without requiring anyone to exit the tobacco
farming business and fail to do anything for
public health? This in unconscionable.

Over 440,000 people die prematurely from
tobacco-related illness each year and two
thousand children become addicted regular
smokers every day. Nearly 90 percent of lung
cancer and 80 to 90 percent of emphysema
and chronic bronchitis are caused by tobacco
use. Despite this deadly assault on lung
health, tobacco products are the most un-
regulated consumer products on the market
today....

Please implore your colleagues to change
course and include the FDA oversight of to-
bacco in the FSC bill.

Tobacco companies continue to aggres-
sively market their products to our children,
cynically targeting ‘‘replacement smokers’’
for those who die or quit smoking. New fla-
vored cigarettes including R.J. Reynolds’
Camel Exotic Blends Kauai Koloda with ‘“Ha-
waiian hints of pineapple and coconut” and
Kool Caribbean Chill and Mocha Taboo are
aimed at young people. The tobacco compa-
nies make health claims of ‘‘reduced carcino-
gens’’ or ‘‘less toxins’ without any oversight
of the veracity of the statements or their im-
pact on health.

FDA regulation of tobacco would:

Ban flavored cigarettes.

Stop illegal sales of tobacco products to
children and adolescents.

Require changes in tobacco products, such
as the reduction or elimination of harmful
chemicals, to make them less harmful or less
addictive.

Restrict advertising and promotions that
appeal to children and adolescents.

That was from the American Lung
Association.

This is a letter from the American
Thoracic Society:

DEAR SENATOR DEWINE: Congress is about
to give the Big Tobacco the one thing they
want, continued access to the most attrac-
tive market for their deadly products—our
children. Don’t let Big Tobacco continue to
peddle their products to our children.

The best way to protect our nation’s chil-
dren from the continuing disease and addic-
tion caused Big Tobacco and their deadly
products is by granting the Food and Drug
Administration (FDA) the authority to regu-
late tobacco.

The bipartisan compromised reached in the
Senate FSC bill would have granted the FDA
the authority needed to regulate tobacco and
reduce underage smoking throughout Amer-
ica. Unfortunately, during conference the
supporters of Big Tobacco struck the one
provision that would have given our children
a fighting chance against the pervasive mar-
keting power of tobacco companies.

If Congress fails to give FDA the authority
to regulate tobacco, our children will pay
the price. Children will pay the price
through a lifetime of addiction to tobacco
products. Children will pay through the dis-
eases associated with tobacco addiction—
lung disease, heart disease and cancer. Chil-
dren will pay the price, literally, with their
lives.

Here is another letter from the Ohio
Children’s Hospital Association:

DEAR SENATOR DEWINE: [ write today to ex-
press the terrible disappointment felt among
Ohio’s children’s hospitals that Congress has
lost an opportunity to protect the health of
America’s children. This is a shameful waste of
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a rare opportunity to take the bold action need-
ed to reduce a staggeringly dangerous health
risk that hurts kids and increases the cost of
health care.

Ohio has been working hard to reduce
youth smoking, and children’s hospitals have
long been at the frontlines of this battle to
protect our children from the devastating
tool that tobacco exacts. But, for every step
forward we take (youth smoking in Ohio is
down recently), we face a barrage of new and
cunning attempts by the tobacco industry to
regain its foothold with Ohio’s children. The
tobacco industry is spending more than ever
to market its products in ways that appeal
to children. As a depressing example, we now
face the prospect of candy-flavored ciga-
rettes.

Across the country, every day 2,000 more
children become regular smokers, one-third
of whom will die prematurely as a result.

FDA regulation of tobacco products rep-
resents the best tool for combating the to-
bacco industry’s reckless assault on our chil-
dren’s health. We need the FDA to have the
authority to subject tobacco products to the
same rigorous standards we impose on other
consumer products, including ingredient dis-
closure, truthful packaging and advertising,
and manufacturing controls.

Here is a letter from the American
Heart Association:

To THE MEMBERS OF THE U.S. SENATE: On
behalf of the American Heart Associations’
22.5 million volunteers and advocates, I write
you to express our deep dismay over the For-
eign Sales Corporation (FSC) conference
vote that failed to grant the Food and Drug
Administration (FDA) authority to regulate
tobacco products. This represents a squan-
dered opportunity to protect the public
against dangerous tobacco products, a fail-
ure to protect our children from the mar-
keting of tobacco products, and also the
adoption of the wrong tobacco buyout plan.
How can Congress explain such neglect for
our nation’s health?

Tobacco use is responsible for more than
440,000 deaths each year, with more than one
in three from heart disease or stroke. Each
day, 4,000 youth try their first cigarette and
2,000 become regular daily smokers. This
FDA legislation offered our best chance to
reverse that trend and reduce the senseless
death and disease that results from tobacco
use.

Finally, a letter from Campaign for
Tobacco-Free Kids:

DEAR SENATOR DEWINE: We were pro-
foundly disappointed by yesterday’s decision
by the House/Senate conference on the FSC
legislation not to include provisions estab-
lishing FDA regulation of tobacco products.
An historic opportunity to protect the Na-
tion’s children and the nation’s health was
lost.

Enacting FDA regulation of tobacco prod-
ucts is the single most important thing Con-
gress could do to reduce cancer, heart dis-
ease, emphysema, chronic bronchitis and a
host of other diseases. It is the single most
important thing Congress could do to im-
prove the health of our children and protect
our children from unscrupulous marketing
by an industry that produces a product that
kills one out of two long-term users. Close to
90 percent of all tobacco users start as chil-
dren. First and foremost, it is our children
who were ignored and who are the big losers
by the decision not to include FDA in the
FSC/ETI legislation.

The tragedy is not only that an oppor-
tunity to prevent disease has slipped through
our fingers, but also that literally hundreds
of thousands, if not millions of kids, one ad-
dicted, eventually will die of these tobacco-
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related diseases. And these deaths will be
needless. They will occur because of the ac-
tions of the House/Senate Conferees who
failed to include FDA in the original Con-
ference draft and who voted not to add it to
the final bill. Tobacco use is also a leading
cause of premature birth. If congress had
given FDA authority over tobacco products,
Congress could have dramatically reduced
the number of children born prematurely
with serious medical programs due to to-
bacco use.

Rarely does Congress have the opportunity
to take an action that will improve the lives
and well being of millions of Americans. This
was such an opportunity. Tobacco companies
market candy flavored cigarettes, promote
their products in a myriad of ways that
make them more appealing to children, hide
the truth about the dangers of their products
and fail to take even the most minimal steps
to reduce the number of Americans who die
from tobacco use. By the decision not to in-
clude the FDA provisions adopted over-
whelmingly by the Senate in this bill, Con-
gress is doing nothing to stop them.

Yesterday’s vote by the FSA conference
committee against FDA authority over to-
bacco is a big victory for the tobacco indus-
try that will carry a heavy price in lives lost
and kids addicted to tobacco. The Nation
will also pay a price in growing cynicism
about government when Congress appears
willing to trade tax breaks for kid’s lives. We
urge all Senators and Members of Congress
to oppose the FSC Conference Report until
the FDA provisions are included.

In conclusion, I think if you gave the
average American a list, maybe if you
give them a quiz and you said here is a
list of macaroni and cheese, peanut
butter, granola bars, milk, cheese,
cigarettes, bottled water, and asked
them to check which one of these prod-
ucts the Government does not regulate,
check which one of these products the
maker of the product doesn’t have to
list the ingredients, which one of these
products was not tested, which one of
these products the maker of the prod-
uct can put a claim on and not have to
substantiate, which one will the aver-
age American pick?

You would think they would pick the
one product that by design or if it is
used as intended, admittedly we all
know is dangerous to your health.

I don’t think so. It defies common
sense. No one in their right mind would
pick that product. No one in their right
mind, if we were starting all over
again, would say, That is the product
we are not going to regulate; we are
not going to list the ingredients on
that product; that is the worst product
we are going to allow the manufacturer
to make any claim they want—lighter,
better, safer, whatever they want to
say. Yet that is the status of the law
today.

By approving this conference report
and by saying, yes, we are going to
move forward with it—that will be the
vote tomorrow—we are acquiescing in
that. We are saying it is OK to give up
the opportunity we had, the best shot
we have had in years to change the sta-
tus quo and to say we are not going to
tolerate this anymore; we are not
going to put up with this anymore. The
time is here to change that. It defies
common sense.
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There are historic votes in this
Chamber. This is a historic vote. This
is a historic time. This was a historic
opportunity to make a difference and
to change things.

I often think, as a public official and
as an American, we do not want to be
on the wrong side of history. We all
have our own list of things that if we
were here or if we were involved in this
debate 10 years, 20 years ago, 50 years
ago, 100 years ago we would not have
wanted to be on a particular side. I
don’t want to be overly dramatic, but
Members do not want to be on the
wrong side of this debate. We may lose
this time, but there will be a day when
the American people rise up and say
they have had enough, and this Con-
gress hears it and this Congress takes
votes to finally regulate this product,
as we do every other product, and fi-
nally say we have had enough. We are
going to make the tobacco companies
list what is in the product, list the in-
gredients, come clean with the Amer-
ican people and say, This is what is in
it, and hold them to the same standard
we hold for a company that makes pea-
nut butter of macaroni and cheese, a
granola bar, a bottle of water or milk.
They should not be above the law.

Someday that will happen. I say to
my colleagues, that day will come.
That day may not be this session of
Congress, but it will come. People do
want to be on the right side of history.
We will regulate them. We will bring
them into the mainstream.

This is a very dangerous product. We
are not going to go to prohibition.
That has not worked in this country. It
did not work with alcohol, and it will
not work with cigarettes. That is not
what this debate is about. This debate
is about common sense, about doing
what is rational, about doing some-
thing that makes good common sense.

I conclude by urging my colleagues
to vote no on this bill, to vote no on
cloture, to send a message strongly and
loudly that we have had enough, and it
is time to bring tobacco into the main-
stream of the law. No longer should
they be outside the law. A ‘‘no” vote
tomorrow is a vote for safety and the
health of our kids. It is a vote or the
safety and the health of the American
people.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, the
hour is late in the afternoon on a Sat-
urday, and I know there are many dif-
ferent matters of interest, primarily
sports taking place across this country
at the universities and high schools
across our Nation. Young people are
out there, parents are out there, fami-
lies are out there, but I hope there are
some who had the good opportunity to
listen to my friend and colleague from
Ohio State who spoke so clearly and
eloquently as to what the real chal-
lenge is for this institution, the Sen-
ate, in protecting the children of this
Nation.
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The Senator laid out the kind of per-
suasive and irrefutable case that
helped gain 78 Members of the Senate
who supported the DeWine-Kennedy
proposal earlier this last month, but
the amendment was dropped, as the
Senator from Ohio pointed out, in the
course of the consideration of the un-
derlying legislation.

There are public leaders who are
talking about children all over this
country. They talk about children
being our future. They are our future.
As the Senator from Ohio points out,
we have missed the golden opportunity
to make an extraordinary difference in
the lives of their children and families.

We hear a great deal, as we should,
about family values. This legislation is
as much a part of family values as we
could have, to the extent that legisla-
tion is bound in family values. We
know that basically family values start
with parents, work through their chil-
dren’s relationship with each other and
their parents, and their own common
sense about their responsibilities as
young people for themselves and for
their families and for others. Family
values involves caring about what hap-
pens not only to our children and our
immediate families but also to children
whose lives we can impact.

This legislation which was supported
by the overwhelming majority of this
Senate, could make such an extraor-
dinary difference to children today, to-
morrow, and to the future. As has been
pointed out, we have missed that ex-
traordinary opportunity.

For that reason and for other reasons
which I will outline briefly in a few
moments, I intend to vote no on the
conference report and no on cloture.

This country has had a very full edu-
cation about the dangers of smoking. I
can remember the 1964 Surgeon Gen-
eral’s report that talked about the dan-
gers of smoking and youth. That was a
wake-up call to parents all across this
country. Then we had Surgeon General
Koop, who was an extraordinary Sur-
geon General.

Last night the President of the
United States was asked about any
mistakes he might have made in public
life, and we did not hear any. I freely
admit one of the important mistakes I
made was voting against Everett Koop
to be Surgeon General because we saw
through his life and through his com-
mitment not only as the Surgeon Gen-
eral but afterwards, as well, that once
he made that judgment that cigarettes
were addictive and cancerous, he spent
a great part of his life educating fami-
lies all across this country. This Na-
tion owes a great deal to his work and
his commitment and his education to
families.

That was a wake-up call for America.
We went on through the period of the
1980s when we had Dr. Kessler, head of
the FDA, who drafted the regulations
which were circumvented by the to-
bacco industry, and put aside those
regulations that were the result of
hours and hours and hours and hours

CONGRESSIONAL RECORD — SENATE

and weeks and weeks and weeks, and
days and days and days and months
and months and months of careful, sci-
entific testimony, those for and
against it.

Nonetheless, he came through with
outstanding recommendations. We in-
corporated those recommendations as a
point of reference to put them into ef-
fect because they have been tried and
tested and they should have been put
into effect to provide the protections
for the young children of this country.

Then we had—I can remember, and I
bet most families can remember—that
extraordinary day when we had the
presidents of all the important tobacco
companies who testified in front of my
friend and an extraordinary Congress-
man, HENRY WAXMAN, who all raised
their hands and swore—swore—to the
Lord on high that they, as the chief ex-
ecutives of the tobacco companies, did
not believe cigarettes were addictive
and did not believe they were dan-
gerous to your health, in complete con-
flict with all the evidentiary science at
that time.

Well, we heard so many of them re-
cant that testimony later. It has all
been part of a parade, a parade of dis-
tortion and misrepresentation by the
tobacco companies and their represent-
atives to not the older members of our
society but to the children in our soci-
ety in order to bring them in and start
them smoking and get them on the
path to addiction.

I have been fortunate to be the chair-
man of the Health Committee in the
Senate. I am ranking member now.
How many days, how many weeks, how
many months of hearings we have had
about the problems young people have
with their addiction, their attachment
to dangerous drugs. Cigarettes are
right up there. As the science would
say, they are as addictive as heroin and
cocaine. That is the science. That is
not just an opinion of the Senator from
Massachusetts, that is the science. It is
as addictive as cocaine and heroin, yet
we allow that to take place.

Then we had the comprehensive leg-
islation in 1998 to try to deal with a
range of different tobacco issues. The
basic core part of the DeWine-Kennedy
legislation on FDA was here before the
Senate essentially at that time for 6
weeks and no one contested its impor-
tance. Go back and read the record. No
one really questioned that if we were
going to have a comprehensive tobacco
bill at that time that particular provi-
sion deserved at least support. There
were no amendments on that, none. All
these voices now: Oh, well, we can’t
have the FDA, absolutely not. We don’t
need more regulation—we did not have
a single amendment on that, none; no
amendments.

I had the good opportunity to effec-
tively reintroduce that legislation with
the majority leader, Senator FRIST,
who did so much in the drafting of the
original legislation, one of the impor-
tant leaders in this body on health care
policy. This provision is basically very
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mainstream, if that gives assurance to
some people. It is a very mainstream
proposal, but it does the job in terms of
protection.

So we had this proposal that was con-
sidered in the Senate, and was accept-
ed, that would make such an extraor-
dinary difference. As I was mentioning,
the very simple fact is, this product,
which is so addictive, so dangerous to
the children of this country, not only
to the children themselves but also to
their families, is something that we
should have addressed.

But this administration and, quite
frankly, the leadership on that Ways
and Means Committee, our Republican
leadership, said: Absolutely not. We are
not going to tolerate it. We are not
going to accept it. We will not let it
happen. And it did not.

I pay respect to my colleagues on the
other side of the aisle because the
progress that we made has not been
just a partisan effort. The good Sen-
ator from Ohio has been a leader. There
have been many. The Senator from Or-
egon, Mr. SMITH; the Senator from
Maine, OLYMPIA SNOWE; JOHN MCCAIN
from Arizona; ORRIN HATCH from Utah;
Senator CHAFEE from Rhode Island;
and many others have been willing to
stand on this issue. This has not been a
Republican or Democratic issue. But
this administration has made a dif-
ferent judgment than those good Re-
publicans who supported this effort in
here and also a number of them sup-
ported us in the conference.

There has to be responsibility. There
should be some accountability around
here somewhere. We are elected as offi-
cials. We make judgments, we make
choices, and we ought be held account-
able for them. That was a decision that
was made by the administration not to
include it. If this administration said
to include it, it would be in that bill
tomorrow when we vote on it on the
floor of the Senate. We had the support
of some of the tobacco industries, with
the Philip Morris industry.

Tomorrow, when the Senate address-
es the underlying legislation, we are
also going to voice vote and send back
to the House of Representatives the
DeWine-Kennedy FDA legislation. The
Senate will pass that. We will send it
back to the House. We have not given
up hope.

Senator DEWINE and I have not given
up hope that perhaps in some lameduck
Congress, perhaps when the glare of the
campaign in the last 4 weeks of the
campaign—I would have thought it
would have been a pretty good issue be-
cause people, parents, care about this,
to indicate support for it. But, in any
event, perhaps after the glare of the
campaign is over, in a postcampaign
time, when we meet, perhaps we can
get a different reaction. So we take
some hope and we want to give the as-
surance to those who have given us
strong support that we are not giving
up and we are not giving in.

Mr. President, I have a few letters
that I will mention, and then there are
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a few final items I want to talk about.
We have a detailed presentation on ex-
actly what this legislation does. I want
to make sure that is in this part of the
RECORD. I ask unanimous consent that
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

I started smoking when I was 12 years old.
My mother smoked, and my friends told me
it would make me ‘‘cool.” Since my mother
was always at the hospital with my father,
helping him while he was losing his battle
against cancer, there was no one around to
notice that I had begun smoking. That was
in 1973. I smoked until Jan. 1, 1990, when I
was 28 years old, and I have been smoke-free
for almost 14 years. Quitting was probably
the hardest thing I have ever done, but it
was definitely the smartest. My mother
smoked until she got diagnosed with lung
cancer in 1994, which is also the year her
only grandchild was born. They removed
part of her lung, and since she believed she
had ‘‘beat’ the cancer, she began smoking
again. Five years and five CT scans later,
they found another tumor in her lung, this
time inoperable and supposedly untreatable.
The doctors gave her six to ten months to
live. Knowing how short her time was, 1999
turned out to be an extremely painful year
for all of us. Over the next four years, my
mother suffered terribly, often unable to eat
and using a stomach tube, constantly taking
medication and losing lucidity, often too
tired and too weak to be with her little
granddaughter, whom she completely adored.
We watched her waste away to 80 pounds, the
cancer having invaded her bones, causing her
to fall, taking away her independence, which
she always valued highly. She died on April
21, 2003, the day after Easter, at only 67 years
old. She was my best friend, and my daugh-
ter’s, too. I miss our daily phone calls, and I
will miss her warm, inviting presence this
holiday season, as I do every single day. My
9 year-old daughter has seen what horror
cigarettes can cause; I doubt that she will
ever forget that cigarettes took her ‘“Nonni”’
away from her, but she is coming to the age
where social pressures will be on her to con-
form to the ‘‘crowd.” I hope that she will be
strong, and that there will be enough edu-
cation in her school to help her to learn how
to deal with people who try to coerce her
into using this drug, among others. Thank
you for allowing me to share my story.—Lor-
raine T., Ipswich MA, November 10, 2003.

My father never liked to dance much. Yet,
as we stood hugging, watching my best
friend dance with her father at her wedding,
Dad promised to dance with me at my wed-
ding.

Agf; age 39, he had a stroke that left him
paralyzed on his left side. He was able to re-
gain most of the use of his limbs through
years of hard work. Unfortunately, he wasn’t
able to quit his addiction to cigarettes.

One month before his 50th birthday, he
died from a tobacco related heart attack. He
didn’t live to fulfill his promise to dance
with me at my wedding.—Donna M., Melrose
MA, January 12, 2004.

Today is like every other day I miss my
mom so much, I look at my kids and realize
“nanny’” is not here to see how cute they
have become. I am a only child and lost my
mom 3 years ago to lung cancer. I can re-
member the moment the doctor told me she
was going to die, and in the same breath she
said ‘I truly believe what the tobacco com-
panies are getting away with is criminal.” I
have from that day on not been able to un-
derstand why they are allowed to sell some-
thing that has killed so many, and is going
to kill so many more. It is heartbreaking to
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see a young teen smoking, Sometimes I say
something, yes they think I'm crazy. How-
ever there life to me is so precious. No I may
not know them, but I wish they would listen.
If they saw their mom or dad gasping for
breath, if they saw their moms pelvic bones
vividly sticking out would this change their
minds and make them want to quit? I hope
so, I don’t want any more families to feel
this pain and utter loneliness that I have had
to endure. My children are the ones who get
me through the bad days. They warm my
heart taking away the sadness. I have taught
them early on how bad and deadly tobacco
is, and they also know that’s why ‘‘nanny’’ is
no longer here, and how much she loved
them! Thank you.—Linda F., Middleboro
MA, September 23, 2003.

In November 2002 we learned that my
mother, Gloria, had stage four lung cancer.
What started as pain in her hip and was ex-
plained away as arthritis pain was actually
bone cancer—yes, it had already spread from
her lungs before she knew she even had it.
Mom had quit smoking what seems like a
very long time ago . . . yet, it came back to
haunt us.

She fought a fight I never knew she had in
her. An agonizing fight that I hope her story
will prevent someone—or many someones—
from ever having to fight. She lost all of the
weight she had struggled to lose most of her
adult life. She lost her hair. She lost her ap-
petite. She lost sleep. She lost her freedom—
unable to get around without pain, unable to
drive, often unable to be alone. There were
so many things that she lost . . . too many
to mention.

But, what she did not lose was her faith.
And it was her faith that carried her through
those long months.

Mom fought for a year. She fought to the
end. She died last October with one regret.
That she would not live to see her new
Granddaughter.

Her Granddaughter was born 8 months and
23 days after Mom passed away. She is now 4
weeks old (today!) and it is my hope that she
will never breathe someone’s secondhand
smoke. That she will never have a friend who
takes up smoking. And that she will never
have to watch someone she loves die from
such a horrible, preventable thing as lung
cancer. I will share Mom’s picture with all of
the children I know. I will show them her
smiling face. . . . even at the end when she
smiled because she knew that she was going
to be going home soon. And I will tell them
of how much she loved children. And how she
never, never wants to hear that they have
taken up smoking. I will tell them that the
reason she is so thin in the picture is because
she was sick. I will show them the pictures
when she had lost most of her hair. I will tell
them how much I miss her. And I will make
them promise me—and Mom—that they will
never, never smoke or be around anyone who
is smoking. I LOVE YOU MOM!—Sarah Z.,
South Easton MA, October 4, 2004.

I have now been a smoker for over 8 years.
I am only 24 years old. I already have a se-
vere smokers cough that only gets worse
with the cold weather. I live in New England.
I sometimes read the side of the packs with
the Surgeon Generals warnings. They say
that smoking can cause babies to be low
birth weight. Well two years ago I had a
daughter. I did not smoke all the time when
I was pregnant but I guess you still could
have called me a smoker. My daughter was 8
pounds she was definitely not under-weight.
Now don’t get me wrong I am not saying this
to be proud. Every time I look at her I won-
der if I did any other damage to her. I am so
ashamed of myself. Yet right now I am dying
for a smoke. This is such an addiction I don’t
think that I will ever overcome it, I want to
and God knows how I have tried. I want to be

S10939

around when my daughter grows-up, to see
her get married and to see any future grand-
children I might have. If I keep up this way
I am not going to see any of it, it is so de-
pressing.

Well the only thing I can say is that if
there were stricter regulations when I was a
minor I probably never would have started
smoking. I know that sounds cliche but you
can’t miss something you never had . . . now
I have had it and I cannot go without it. I
feel like a junkie even though I am not. I
will be scorned by the non-smoking commu-
nity. I will be the pariah for the smokers. I
only wish that I could quit.

I hope someone will not smoke once read-
ing this . . . but then again I am only one
person . . . barely able to make a difference.
Maybe just once before it’s too late. Just to
quit for my little daughters sake . . . she
does need to know . .. mommy cares what
she thinks.—Tori H., South Boston MA, No-
vember 12, 2003.

(Mr. WARNER assumed the Chair.)

Mr. KENNEDY. Mr. President, here is
a letter from Lorraine T. from Ipswich,
MA. I will include the whole letter, but
I will just read parts of it:

My mother smoked until she got diagnosed
with lung cancer in 1994, which is also the
year her only grandchild was born. They re-
moved part of her lung, and since she be-
lieved she had ‘‘beat’ the cancer, she began
smoking again. Five years and five CT scans
later, they found another tumor in her lung,
this time inoperable and supposedly untreat-
able. The doctors gave her six to ten months
to live. Knowing how short her time was,
1999 turned out to be an extremely painful
year for all of us. Over the next four years,
my mother suffered terribly, often unable to
eat and using a stomach tube, constantly
taking medication and losing lucidity, often
too tired and too weak to be with her little
granddaughter, whom she completely adored.
We watched her waste away to 80 pounds, the
cancer having invaded her bones, causing her
to fall, taking away her independence, which
she always valued highly. She died April 21,
2003, the day after Easter, at only 67 years
old. She was my best friend, and my daugh-
ter’s, too. . . .

My 9 year-old daughter has seen what hor-
ror cigarettes can cause; I doubt that she
will ever forget that cigarettes took her
“Nonni”” away from her, but she is coming to
the age where social pressures will be on her
to conform to the ‘“‘crowd.” I hope she will be
strong, and that there will be enough edu-
cation in her school to help her to learn how
to deal with people who try to coerce her
into using this drug, among others. . . . Lor-
raine T., Ipswich MA.

Here is another letter from Donna
M., from Melrose, MA, of this year:

My father never liked to dance much. Yet,
as we stood hugging, watching my best
friend dance with her father at a wedding,
Dad promised to dance with me at my wed-
ding.

At age 39, he had a stroke that left him
paralyzed on his left side. He was unable to
regain most of the use of his limbs through
years of hard work. Unfortunately, he wasn’t
able to quit his addiction to cigarettes.

One month before his 50th birthday, my
Dad died from a tobacco related heart at-
tack. He didn’t live to fulfill his promise to
dance with me at my wedding.

Here is a letter from Linda F., of
Middleboro, MA:
Today is like every other day. I miss my

mom so much. I look at my kids and realize
“nanny” is not here to see how cute they



S10940

have become. I am an only child and lost my
mom 3 years ago to lung cancer. I can re-
member the moment the doctor told me she
was going to die, and in the same breath she
said ‘I truly believe what the tobacco com-
panies are getting away with is criminal.” I
have from that day on not been able to un-
derstand why they are allowed to sell some-
thing that has killed so many, and is going
to kill so many more.

Then the letter continues.

This is from Sarah Z. from South
Easton, MA, October 4, 2004:

In November 2002 we learned that my
mother, Gloria, had stage four lung cancer.
Mom fought for a year. She fought to the
end. She died last October with one regret.
That she would not live to see her new
granddaughter. Her granddaughter was born
8 months and 23 days after Mom passed
away. She is now 4 weeks old (today!) and it
is my hope that she will never breathe some-
one’s secondhand smoke. That she will never
have a friend who takes up smoking. And
that she will never have to watch someone
she loves die from such a horrible, prevent-
able thing as lung cancer.

And Tori H, South Boston:

I have now been a smoker for 8 years. I am
only 24 years old. I already have a severe
smoker’s cough. It only gets worse with cold
weather. I live in New England. I sometimes
read the side of the packs with the Surgeon
General’s warnings. They say smoking can
cause babies to be low birth weight . . . I did
not smoke all the time when I was pregnant
but I guess you could have called me a smok-
er . .. My daughter was 8 pounds; she was
definitely not under-weight. Now don’t get
me wrong—I am not saying this to be proud.
Every time I look at her I wonder if I did any
other damage to her. I am so ashamed of my-
self. Yet right now I am dying for a smoke.
This is such an addiction. I don’t think I will
ever overcome it. I want to and God knows
how I have tried. I want to be around when
my daughter grows up, to see her get mar-
ried and to see any future grandchildren I
might have. If I keep up this way I am not
going to see any of it; it is so depressing.

The letters go on, and they make the
case. If there are any who think this is
a partisan issue, look at what the Bush
administration’s Department of Jus-
tice filed in the final proposed findings
of fact of the United States in the to-
bacco litigation brought by the Federal
Government against tobacco compa-
nies.

This is the current administration’s
finding, page 21: Cigarette smoking,
particularly that begun by young peo-
ple, continues to be the leading cause
of preventable disease and premature
mortality in the United States. For
children and adolescents, one out of
three will die of smoking-related dis-
ease. As part of a scheme to defraud,
defendants have intentionally mar-
keted cigarettes to youth under the
legal smoking age and falsely denied
that they have done so.

We could go on. I have their brief
notes right here about what is hap-
pening. These are the statistics in
terms of the young people who get
started smoking. It begins early. When
adults who are daily smokers began
smoking: 89 percent by the age of 18; 62
percent by the age of 16; 37 percent by
the age of 14; and 16 percent by the age
of 12.
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You can ask why. Well, just look at
this chart. This is advertising in bil-
lions of dollars. These are billions of
dollars of advertising and how this has
gone up and has continued in 2003 and
2004. That is targeted, as these various
ads demonstrate: Winston, three young
people out in the surf with a surfboard.
The sun is setting. Additive free. Natu-
rally smooth. Leave the bull behind,
just pick up a Winston.

This is from Elle magazine, all tar-
geted toward young people: Camel,
Turkish blends. And there you see the

advertisement, all focused on the
youth.

Here 1is Rolling Stone: Stir the
senses, Salem. All to appeal to the

young people.

And it has great success because, like
any narcotic, you get them hooked at
that age, and it is very difficult to
stop.

My friend from Ohio mentioned the
costs for the taxpayers as well. We are
motivated because of our concern for
the children and children’s health and
the family’s health. But if that doesn’t
move you, just look at the annual cost
in the United States: the Medicaid pay-
ments, $23 billion; $20 billion in Medi-
care payments; other Federal pay-
ments, $8 billion; smoking during preg-
nancy, $4 billion; total health cost, $75
billion. And if you add lost produc-
tivity to that, you are talking over $150
billion a year in direct costs to the
American taxpayer.

This makes sense, obviously, and is
the most important for the children so
they aren’t going to be addicted and
their health is going to be protected. It
is for the other members of the fami-
lies as well so that those young people
who are eventually going to be parents
are going to be protected. But if that
doesn’t get you and the pocketbook
issues don’t get you, you can see that
you are paying billions and billions of
dollars.

These are the conclusions about the
activities of tobacco companies even
by this Justice Department.

This is why this is so important and
an opportunity missed.

Let me conclude on this subject by
referring to the letters of support we
received from some groups:

Dear Senator KENNEDY, Congress has an his-
toric opportunity to embrace responsible
legislation that will help to reduce suffering
and death caused by the tobacco. The House-
Senate conferees should include the DeWine-
Kennedy language. On July 15, the U.S. Sen-
ate took an unprecedented step towards
granting the Food and Drug Administration
effective authority. The Senate passed the
DeWine amendment. The overwhelmingly bi-
partisan amendment linked the FDA with
the tobacco buyout. Our organizations view
this approach as critical to accomplishing
our goal, securing FDA authority over to-
bacco products. Tobacco use kills more than
400,000 Americans each year. Across our Na-
tion, more than $75 billion in health costs
and, according to the Centers for Disease
Control, tobacco use by pregnant women
alone costs $400 million to $500 million. And
every day another 2,000 children become reg-
ular smokers. A third will die prematurely
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as a result. Now we have an opportunity to
do something about it. Yet tobacco products
are virtually unregulated. For decades the
tobacco companies have marketed to our
children, deceived consumers about the harm
their products caused, and failed to take any
meaningful steps to make their products less
harmful. The DeWine-Kennedy language
would finally end the special protection en-
joyed by the tobacco industry to protect our
children and the Nation’s health. This legis-
lation meets the standards long established
by the public health community for a strong
FDA regulation bill that protects the public
health. It would give the FDA the necessary
tools and resources to effectively regulate
the manufacture, marketing, labeling, dis-
tribution and sale of tobacco products.

Then it continues:

The public health community worked in
good faith to achieve this much-needed bi-
partisan legislation that protects the public
health and can be enacted in this session. We
remain concerned that opponents of an effec-
tive FDA will seek to weaken the provision
prior to final passage. Our organization will
work. Please support.

Those include the American Acad-
emy of Family Physicians, American
Academy of Nurse Practitioners, Amer-
ican Academy of Pediatrics, American
College of Cardiology, American Col-
lege of Obstetricians and Gyne-
cologists, American College of Physi-
cians, American College of Preventive
Medicine, American Heart Association,
American Lung Association, the Med-
ical Association, American Women’s
Medical Association, the Public Health
Association, the School Health Asso-
ciation, the Children’s Defense Fund,
and the Campaign for Tobacco Free
Kids.

I thank them in particular.

The FSC conference report that we
are being asked to consider ignores
fundamental issues that broad bipar-
tisan majorities of the Senate have
strongly supported. On vital matters
concerning the protection of children’s
health, preserving the overtime rights
of workers, and defending American
jobs from outsourcing to foreign lands,
the cynical actions of a few have
blocked the will of the majority.

The House conferees were more inter-
ested in protecting big tobacco compa-
nies’ profits than they were in pro-
tecting children. They would rather
create tax incentives for multinational
corporations to move millions of Amer-
ican jobs overseas than save millions of
our kids from a lifetime of addiction
and premature death.

We were not the ones who chose to
link tobacco issues to this tax bill.
That was a decision made by the House
Republican leadership. But it is abso-
lutely irresponsible to address a quota
buyout for tobacco farmers, as this
conference report does, while ignoring
the urgent need for FDA authority to
prevent cigarette companies from
entrapping our Kkids. The conferees
have left us no choice but to oppose
passage of this conference report.

The importance to our children of au-
thorizing the FDA to regulate tobacco
products cannot be overstated. Smok-
ing is the number one preventable
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cause of death in America. It kills well
over 400,000 Americans each year, and
nearly all of them started smoking as
children. They are seduced by the to-
bacco companies before they are ma-
ture enough to recognize the enormous
health risks of smoking, and become
addicted while still teenagers.

We feel so strongly about this issue
because FDA authority is the most im-
portant legislation Congress can pass
to protect our children from the num-
ber one preventable cause of death in
America—smoking. We cannot in good
conscience allow the Federal agency
most responsible for protecting the
public health to remain powerless to
deal with the enormous health risks of
cigarettes.

The stakes are vast. Each day, 5,000
children try their first cigarette. Two
thousand of them will become daily
smokers, and nearly a thousand will
die prematurely from tobacco-induced
diseases. The fact is that more than 90
percent of adult smokers began smok-
ing as teenagers.

Smoking can cause lifelong dreams
to go up in smoke. Smoking can mean
your hopes for an active life—of hikes
with your children, and bike riding and
long walks—are beyond your reach.
You simply don’t have the lung capac-
ity and the stamina to do what you
wish you could do. It can mean that
your hope of enjoying your grand-
children and appreciating your retire-
ment are gone, as you suffer from to-
bacco-induced disease and an early
death. The most recent studies docu-
ment the fact that smokers, on aver-
age, die 10 years earlier than non-
smokers. That is what can happen to
your lifestyle when you start smoking
as a teenager.

How many addicted smokers today
are glad to be smoking? How many
Americans with smoking-induced lung
cancer or emphysema are glad to be
smokers? How many addicted smokers
can look their children and grand-
children in the eyes and say they are
proud to smoke cigarettes. How many
wish they could easily put out that last
cigarette, and never look back? I think
we all know the answers to these ques-
tions. That is why this issue is so im-
portant.

The Senate amendment which passed
with the support of 78 Members set
forth a fair and balanced approach to
FDA regulation. It created a new sec-
tion in FDA jurisdiction for the regula-
tion of tobacco products, with stand-
ards that allow for consideration of the
unique issues raised by tobacco use. It
was sensitive to the concerns of to-
bacco farmers, small businesses, and
nicotine-dependent smokers. But, it
clearly gave FDA the authority it
needs in order to prevent youth smok-
ing and to reduce addiction to this
highly lethal product.

The Senate amendment also provided
financial relief for hard-pressed to-
bacco farmers, much more generous re-
lief than is contained in the conference
report. It incorporated bipartisan legis-
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lation introduced by thirteen tobacco-
state Senators led by Senator McCON-
NELL, to buy back tobacco quota from
farmers. It would have provided $12 bil-
lion to financially vulnerable tobacco
farmers and tobacco communities. The
money to fund the buyout would come
from an assessment on tobacco compa-
nies. This proposal was a legitimate
buyout plan designed by tobacco-state
members for the benefit of their to-
bacco farming constituents. Instead,
the House designed proposal in the con-
ference report forces tobacco farmers
to settle for more than $2 billion less
than they would have received if the
Senate proposal had been accepted. For
example, it will pay North Carolina
farmers $800 million less than the Sen-
ate amendment. It will pay Kentucky
farmers $500 million less. That is a very
substantial difference. For small farm-
ers who actually tend the land them-
selves, it is a 256 percent cut in what
they will receive. So in reality, the
farmers are losers too. Only the to-
bacco companies who will pay billions
less are winners.

The heart of the Senate amendment
was the FDA provision—which would
lead to fewer children starting to
smoke, and to fewer adults suffering
with tobacco-induced disease and now
that provision is gone. Public health
groups told us it was the most impor-
tant legislation we could pass to deal
with the nation’s number one health
hazard.

We must deal firmly with tobacco
company marketing practices that tar-
get children and mislead the public.
The Food and Drug Administration
needs broad authority to regulate the
sale, distribution, and advertising of
cigarettes and smokeless tobacco. The
tobacco industry currently spends over
eleven billion dollars a year to promote
its products. The amount has actually
grown dramatically since the Master
Settlement Agreement was signed.

Much of that money is spent in ways
designed to tempt children to start
smoking, before they are mature
enough to appreciate the enormity of
the health risk. The industry knows
that 90 percent of smokers begin as
children and are addicted by the time
they reach adulthood.

Documents obtained from tobacco
companies prove, in the companies’
own words, the magnitude of the indus-
try’s efforts to trap children into de-
pendency on their deadly product. Re-
cent studies by the Institute of Medi-
cine and the Centers for Disease Con-
trol show the substantial role of indus-
try advertising in decisions by young
people to use tobacco products.

If we are serious about reducing
youth smoking, FDA must have the
power to prevent industry advertising
designed to appeal to children wherever
it will be seen by children. The Senate-
passed legislation would give FDA the
ability to stop tobacco advertising
which glamorizes smoking from ap-
pearing where it will be seen by signifi-
cant numbers of children. It grants

S10941

FDA full authority to regulate tobacco
advertising ‘‘consistent with and to the
full extent permitted by the First
Amendment.”

FDA authority must also extend to
the sale of tobacco products. Nearly
every State makes it illegal to sell
cigarettes to children under 18, but sur-
veys show that those laws are rarely
enforced and frequently violated. FDA
must have the power to limit the sale
of cigarettes to face-to-face trans-
actions in which the age of the pur-
chaser can be verified by identifica-
tion. This means an end to self-service
displays and vending machine sales, ex-
cept in adult-only facilities. There
must also be serious enforcement ef-
forts with real penalties for those
caught selling tobacco products to chil-
dren. This is the only way to ensure
that children under 18 are not able to
buy cigarettes.

The FDA conducted the longest rule-
making proceeding in its history,
studying which regulations would most
effectively reduce the number of chil-
dren who smoke. Seven hundred thou-
sand public comments were received in
the course of that rulemaking. At the
conclusion of its proceeding, the Agen-
cy promulgated rules on the manner in
which cigarettes are advertised and
sold. Due to litigation, most of those
regulations were never implemented. If
we are serious about curbing youth
smoking as much as possible, as soon
as possible; it makes no sense to re-
quire FDA to reinvent the wheel by
conducting a new multi-year rule-
making process on the same issues.
The Senate legislation would give the
youth access and advertising restric-
tions already developed by FDA the
immediate force of law, as if they had
been issued under the new statute.

The legislation also provides for
stronger warnings on all cigarette and
smokeless tobacco packages, and in all
print advertisements. These warnings
will be more explicit in their descrip-
tion of the medical problems which can
result from tobacco use. The FDA is
given the authority to change the text
of these warning labels periodically, to
keep their impact strong.

Nicotine in cigarettes is highly ad-
dictive. Medical experts say that it is
as addictive as heroin or cocaine. Yet
for decades, tobacco companies have
vehemently denied the addictiveness of
their products. No one can forget the
parade of tobacco executives who testi-
fied under oath before Congress that
smoking cigarettes is not addictive.
Overwhelming evidence in industry
documents obtained through the dis-
covery process proves that the compa-
nies not only knew of  this
addictiveness for decades, but actually
relied on it as the basis for their mar-
keting strategy. As we now know, ciga-
rette manufacturers chemically manip-
ulated the nicotine in their products to
make it even more addictive.

The tobacco industry has a long, dis-
honorable history of providing mis-
leading information about the health
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consequences of smoking. These com-
panies have repeatedly sought to char-
acterize their products as far less haz-
ardous than they are. They made
minor innovations in product design
seem far more significant for the
health of the user than they actually
were. It is essential that FDA have
clear and unambiguous authority to
prevent such misrepresentations in the
future. The largest disinformation
campaign in the history of the cor-
porate world must end.

Given the addictiveness of tobacco
products, it is essential that the FDA
have the authority to effectively regu-
late them for the protection of the pub-
lic health. Over 40 million Americans
are currently addicted to cigarettes.
No responsible public health official
believes that cigarettes should be
banned. A ban would leave forty mil-
lion people without a way to satisfy
their drug dependency. FDA should be
able to take the necessary steps to help
addicted smokers overcome their ad-
diction, and to make the product less
toxic for smokers who are unable or
unwilling to stop. To do so, FDA must
have the authority to reduce or remove
hazardous ingredients from cigarettes,
to the extent that it becomes scientif-
ically feasible. The inherent risk in
smoking should not be unnecessarily
compounded.

Recent statements by several to-
bacco companies make clear that they
plan to develop what they characterize
as ‘‘reduced risk’ cigarettes. The Sen-
ate legislation would require manufac-
turers to submit such ‘‘reduced risk”
products to the FDA for analysis before
they can be marketed. No health-re-
lated claims would be permitted until
they have been verified to the FDA’s
satisfaction. These safeguards are es-
sential to prevent deceptive industry
marketing campaigns, which could lull
the public into a false sense of health
safety.

Tobacco use Kkills more Americans
every year than AIDS, alcohol, car ac-
cidents, murders, suicides and fires
combined. Nearly 90 percent of lung
cancer cases, nearly 1 in 3 cancer
deaths, and 1 in 5 deaths from heart
disease are tobacco-related. Tobacco
use results in $75 billion in annual
health care costs and $157 billion in
total cost. Unfortunately, smoking will
remain the number one preventable
cause of death in America until Con-
gress is willing to do what it takes to
bring this health crisis under control.
Congress must vest FDA not only with
the responsibility for regulating to-
bacco products, but with full authority
to do the job effectively.

The Senate legislation would give the
FDA the legal authority it needs—to
reduce youth smoking by preventing
tobacco advertising which targets chil-
dren—to prevent the sale of tobacco
products to minors—to help smokers
overcome their addiction—to make to-
bacco products less toxic for those who
continue to use them—and to prevent
the tobacco industry from misleading
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the public about the dangers of smok-
ing.

If the conference report is approved
in its current form, we will have lost a
golden opportunity to address this crit-
ical health issue. Congress will have
put the well-being of our children last,
behind a long parade of special inter-
ests clamoring for their tax breaks. It
is not enough to just pay lip service to
what is right for our children. You
have got to be willing to fight for their
health and their future. You have to
make it a top priority.

While we are extremely disappointed
that FDA authority over tobacco prod-
ucts is not in the conference report,
this legislation will, I am confident,
become law in the not too distant fu-
ture. It is clearly an idea whose time
has come. It passed the Senate on a
strong bipartisan vote last summer. I
am very pleased that the Senate has
agreed to pass a freestanding FDA bill
this weekend and send it to the House
as a reaffirmation of our support. It is
a powerful statement of this body’s
commitment to protecting the health
of our children, and seeing this legisla-
tion through to enactment. The battle
goes on, and we will prevail.

They have been spectacular spokes-
persons for children and children’s
health and we are indebted to that or-
ganization.

The list goes on. There are 68 March
of Dimes organizations. Every organi-
zation in public health is behind this
proposal.

Mr. President, I thank my good
friend from Ohio. I join him in letting
families know we are not going to let
up, give up, or give in. This was a very
reasonable measure, a reasonable re-
sponse. As he has pointed out, it is the
most important public health legisla-
tion this Congress, or any recent Con-
gress up to the Congress of 7 years ago,
when we passed the CHIP program,
with the difference this would make in
terms of children and children’s health.
We missed this opportunity. We are not
giving up and we are not giving in. We
want to let those who are opposed to us
know we are coming at them and we
are going to keep after this until we
get the job done.

Mr. KENNEDY. Mr. President, an-
other provision was included in the bill
that passed the Senate and was
dropped by the conference as well. We
had the dropping of the FDA provi-
sions—which I believe in and of itself is
enough to oppose this legislation—but
we also know there was another provi-
sion that related to how we were going
to treat American workers that was
dropped.

Since this legislation initially was
drafted, in order to respond to the
World Trade Organization which found
some tax provisions worked in such a
way as to violate various international
agreements, it was about a $5 billion
fix that was needed. Instead, we have a
$140 billion solution for a $5 billion fix.
Do you hear me? The rest of those are
tax goodies for special interests. So
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since this was allegedly a jobs bill, we
thought we would add an amendment
to it. The principal sponsor was my
friend and colleague Senator HARKIN,
who provided such extraordinary lead-
ership on this overtime issue. We added
this provision that would effectively
declare the proposal of the administra-
tion that dealt with denying workers
overtime who worked more than 40
hours a week, that we would effectively
vitiate the administration’s proposal.
Since the underlying legislation dealt
with workers and the impact on manu-
facturing and jobs, this was a related
matter.

It is useful to remind ourselves how
often this institution has addressed the
question of the proposal by this Presi-
dent in terms of overtime. We have
voted three times in the Senate to re-
ject the administration’s proposal to
deny overtime. We rejected it on Sep-
tember 10, 54-45; it was a bipartisan ef-
fort. On May 4, 52-47. Also on May 4, 99—
0. So we acted on that and we added to
it.

You can say, well, the House of Rep-
resentatives has not faced this issue.
Our answer to that is the House has
faced this issue. They voted October 2,
2003, 221-203, effectively to vitiate the
Bush overtime proposal. They voted
September 9, 223-193. So that is two
times in the House and three times in
the Senate. We had it in the conference
and, nonetheless, this administration
said no.

The administration has said no to an
increase in the minimum wage for 7
million Americans who are working at
minimum wage. They said no to an ex-
tension of unemployment compensa-
tion for workers who paid into the un-
employment compensation fund. And
they have said no to eliminating the
ban on the elimination of overtime.

I watched the debate, like many
other Americans, last night, and I lis-
tened to one of the questions that my
friend and colleague, the next Presi-
dent of the United States, answered in
talking about the lost number of jobs.
He indicated that under this adminis-
tration they had lost 1.6 million jobs.
Lo and behold, today, with all the fact-
checkers all over the country, they
said that is not right; JOHN KERRY
should have said they only lost 800,000
jobs. Do you want to know why? The
other 800,000 have been added in the
public sector. I thought this adminis-
tration was adding jobs in the private
sector. They have failed in the private
sector. They are trying to sharpshoot
on that issue, and it doesn’t go.

Let’s look at where we are now in the
last month with the administration’s
economy. They had announcements
yesterday that 96,000 jobs had been cre-
ated last month. It is interesting to
note that a third of those jobs are tem-
porary. What does that mean? Tem-
porary jobs pay 40 percent, on average,
less than regular jobs. Yes. What else?
Temporary jobs don’t give you bene-
fits. Very few, if any, give you health
insurance, let alone pensions. We have
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a third temporary jobs, and a third
government jobs, and a third private
jobs out of the 96,000. So it is not a
good time in terms of the American
economy.

I want to point this out again and
come back to the issue of overtime. As
I mentioned, we had passed those pro-
visions in the House and in the Senate.
Now the administration continues to
want to implement them. Who are the
people affected most by overtime? The
people who are affected the most by
overtime are interesting: Nurses are af-
fected by overtime; nursery school
teachers, the ones who are going to
work with the children in nursery
schools and programs in the Head Start
Programs; clerical workers; computer
programers, et cetera. These are the
ones. Nurses, of course, are first re-
sponders.

It is almost as though this adminis-
tration doesn’t understand how hard
American families are working in the
United States of America. This is an
extraordinary chart. This chart dem-
onstrates that Americans’ work hours
have increased more than in any other
industrialized country from 1970 to
2002. It is effectively up 20 percent. The
next nearest country is Canada, up 16,
and Australia is up 3.2 percent.

Americans are working harder and
harder, and they are having an enor-
mous difficulty in keeping pace. They
cannot even keep economic pace, in
terms of what they have to buy. One of
the few benefits, of course, is the ques-
tion of overtime. What happens when
you eliminate overtime? Let’s remind
the workers who are out there who
may be watching; let’s remind them of
something they know all too well. If
you have overtime protections, your
chances of working more than 40 hours
a week are only 19 percent. But if you
don’t have overtime protections, your
chances of working more than 40 hours
a week are 44 percent. That is for 40
hours a week. If it is 50 hours a week,
your chances of working are three
times more if you don’t have the over-
time protections than if you do.

Make no mistake on what this is
about. This is about exploiting Amer-
ican workers, treating them on the
cheap. That is what this is about.

Well, Senator KENNEDY, how can you
say that? Let me give a couple of ex-
amples why we can say it.

When the Bush rule was in the mak-
ing, the Department of Labor asked for
comment on the proposed regulation.
In looking through the records, this is
what we find out: Here is when the rule
to eliminate overtime was being con-
sidered. The administration solicited
the views of a number of different
groups and industries. Now we have the
National Association of Mutual Insur-
ance Companies supports the section:

. of the proposed regulations that pro-
vides that claims adjustors, including those
working for insurance companies, satisfy the
FLSAs administrative exemption. . . .

That is from the National Associa-
tion of Mutual Insurance, June 25, 2003.
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On April 23, 2004:

Insurance claims adjustors generally meet
the duties requirements for the administra-
tive exemption, whether they work for an in-
surance company or the other type of com-
pany. . . .

There is the industry’s interest.
There is the administration’s answer.

Here is another group that got ex-
emption. Here is the overtime for fu-
neral directors and embalmers:

[TThe National Funeral Directors’ Associa-
tion believes that funeral directors and em-
balmers who have successfully completed a
course of study . . . licensed by the state in
which they practice are professional employ-
ees.

Then we have:

Licensed funeral directors and embalmers

It is almost the same direct language
for industry after industry, right down
the line. This was not an issue for sim-
plification. This was looking out for
special interests. And who is paying
the piper? It is going to be the workers,
working longer and harder for less.

As a result, this is what happens in
this country:

In the last 3 years, we have seen
800,000 more children who are living in
poverty. The total percent of those liv-
ing in poverty in the United States has
grown, but the number of children is
800,000 more living in poverty; 12 mil-
lion children hungry or on the verge of
hunger; 8 million Americans unem-
ployed. Nearly 3 million have lost un-
employment benefits since the Repub-
licans ended the program. Seven mil-
lion low-wage workers waiting 7 years
for a minimum-wage increase. These
are men and women of dignity. They
work hard, play by the rules. They are
primarily women. The income of low-
income single mothers has gone down
by three percent every year in the
Bush economy.

There are 7 million who have been
waiting for an increase in the min-
imum wage. Bush 1 supported an in-
crease in the minimum wage. This did
not use to be a partisan issue. It was so
interesting in the course of this ses-
sion, when I offered the increase in the
minimum wage, when we had what
they call the welfare reform proposal,
the TANF proposal. What did the Re-
publican leadership do? They pulled the
bill so we could not even get a vote on
it. Imagine that. They would not even
let the Senate of the United States
vote on it. I offered it again on the
State Department reauthorization bill
because the Republican leadership
would not give us an opportunity to
vote on the minimum wage. What did
they do? They pulled that bill, too.
They do not even let us get a vote in
the Senate on the issue of increasing
the minimum wage.

Sixty percent of those who receive
the minimum wage are women. One-
third of those have children. This is a
civil rights issue, a children’s issue, a
fairness issue. Americans understand if
someone is going to work 52 weeks of
the year, 40 hours a week, they should
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not have to live in poverty. But do my
colleagues think we have an oppor-
tunity to do something about it? No.

Still, we are taking away the—we
have 4.3 million more Americans in
poverty than when the President took
office and we have 2.6 million fewer
Americans who have a pension under
Bush’s watch.

On the issue of overtime, I will take
a moment of the Senate’s time to re-
late the concerns of one worker who
will be affected by the new regulation.
He says:

My name is Randy Flemming. I live in
Haysville, KS—outside Wichita—and I work
as an Engineering Technician in Boeing’s
Metrology Lab.

I'm also proud to say that I'm a military
veteran. I served in the U.S. Air Force from
August 1973 until February 1979.

I've worked for Boeing for 23 years. During
that time, I've been able to build a good,
solid life for my family and I’'ve raised a son
who now has a good career and children of
his own. There are two things that helped
make that possible.

First, the training I received in the Air
Force made me qualified for a good civilian
job. That was one of the main attractions
when I enlisted as a young man back in
Iowa. I think it’s still one of the main rea-
sons young people today decide to enlist.
Military training opens up better job oppor-
tunities—and if you don’t believe me, just
look at the recruiting ads on TV.

The second thing is overtime pay. That’s
how I was able to give my son the college
education that has opened doors for him.
Some years, when the company was busy and
I had those college bills to pay, overtime pay
was probably 10 percent or more of my in-
come. My daughter is next. Danielle is only
8, but we’ll be counting on my overtime to
help get her a college degree, too, when that
time comes. For my family overtime pay has
made all the difference.

That’s where I'm coming from. Why did I
come to Washington? I came to talk about
an issue that is very important back home
and to me personally as a working man, a
family man and a veteran. The issue is over-
time rights.

The changes that this administration is
trying to make in the overtime regulations
would break the government’s bargain with
the men and women in the military and
would close down opportunities that working
vets and their families thought that they
could count on.

When I signed up back in 1973, the Air
Force and I made a deal that I thought was
fair. They got a good chunk of my time and
I got training to help me build the rest of my
life. There was no part of that deal that said
I would have to give up my right to overtime
pay.

This was the threat that was going to
be under the initial regulations and
rules by the Department of Labor that
said the training in the military would
count as professional training for the
first time in the history, if you got the
training in the military. Then they
pulled those regulations back and they
changed the language around. Interest-
ingly, all they had to do was just say,
for veterans it did not count. But the
Department of Labor would not do
that, and many of the veterans groups
still feel that they are threatened by
the existing rules and regulations.

And then he continues:
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You’ve heard of the marriage penalty?
Well, I think that what these new rules do is
create a military penalty. If you got your
training in the military, no matter what
your white collar profession is, your em-
ployer can make you work as many hours as
they want and not pay you a dime extra. If
that’s not bait and switch, I don’t know what
itis.. ..

I’'m luckier than some other veterans be-
cause I have a union contract that will pro-
tect my rights for a while anyway. But we
know the pressure will be on, because my
employer is one that pushed for these new
rules and they’ve been trying hard to get rid
of our union.

And for all those who want to let these
military penalty rules go through, I have a
deal I'd like to propose. If you think it’s
okay for the government to renege on its
deal, I think it should be your job to
tell our military men and women in
Iraq that when they come home, their
service to their country will be used as
a way to cut their overtime pay.

I am still very concerned about those
provisions. The administration says it
has addressed it. It did not address it
the way the veterans want.

We should not be about cutting off
overtime when we are having the eco-
nomic challenges we are facing in this
country today. It is the wrong eco-
nomic policy. It is unfair and it was
wrong for the administration to cut
this out.

There is one final point I want to
make on the proposal we have before
us.
How much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 16% min-
utes remaining.

Mr. KENNEDY. Mr. President, there
is one other provision of this under-
lying conference report I want to ad-
dress. A top worry of many Americans
is that their jobs may be shipped over-
seas. We have heard for years about
manufacturing jobs being sent to other
countries. Today, millions of Ameri-
cans with other types of jobs face that
risk, too. Every day we hear new sto-
ries about jobs in health care, financial
services, information technologies
going overseas in this high-tech age.

Yet, the Bush administration says
shipping jobs overseas is a good thing.
It was in the President’s own annual
economic report:

When a good or service is produced more
cheaply abroad, it makes more sense to im-
port it than to make it or provide it domesti-
cally.

The President’s chief economic ad-
viser Gregory Mankiw has even said
that shipping jobs to other countries is
“probably a plus for the economy in
the long run.”

Treasury Secretary Snow has also de-
fended corporations sending jobs over-
seas, saying they need to do what they
need to do. He said anything that
makes a company more competitive,
including offshoring jobs, is good for
corporate shareholders, it is good for
their consumers, and it is good for
their employees.

As recently as July, John Marburger,
the President’s science adviser, said
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that shipping jobs overseas is not nec-
essarily a bad thing. American workers
deserve better than this. They deserve
better than to have their jobs exported
with the President as the cheerleader
in chief waving goodbye.

Shipping jobs overseas is a problem
that is only going to grow. Experts
project 3.4 million jobs, with total
wages worth more than $150 billion,
could be sent overseas in the next 11
years, including more than a half-mil-
lion computer jobs and more than
600,000 business and management jobs.
Lou Dobbs on CNN is keeping a run-
ning tally of companies that have sent
jobs overseas. He is now at almost a
thousand companies.

Many jobs that have already gone
overseas have been in manufacturing.
This is a loss that has taken a heavy
toll on our economy. We have lost
nearly 2.7 million manufacturing jobs
since this Bush administration took of-
fice. It is a nationwide problem affect-
ing almost every State in the Union.
Forty-seven of the 50 States have lost
manufacturing jobs under this Presi-
dent. For example, Ohio has lost 165,000
manufacturing jobs; Pennsylvania has
lost 150,000 jobs; Massachusetts, my
home State, has lost 84,000 jobs; Texas,
the President’s home State, has lost
170,000 manufacturing jobs.

The loss of these manufacturing jobs
is especially serious because they pay
good wages and benefits, and each man-
ufacturing job creates close to three
other jobs in other sectors of the econ-
omy.

As this chart indicates, for every 100
jobs in retail, they create 88 more jobs;
for every 100 jobs in business services,
they create 154 jobs; for every 100 jobs
in manufacturing, 291.

The Bush administration wants to ig-
nore this serious problem, too. They
have suggested cooking the books to
create the appearance of job growth in
the manufacturing sector. They want
to count flipping hamburgers and other
fast food jobs as manufacturing jobs to
make up for the loss of millions of
manufacturing jobs under President
Bush’s watch.

Providing more tax breaks for multi-
national corporations is the wrong
thing to do, and that is exactly what
this bill does. For any of those Mem-
bers who are interested in the par-
ticular details, they ought to just read
Senator BoOB GRAHAM’s excellent pres-
entation on this very point. He has ad-
dressed the Senate frequently on it,
and has identified it.

I have not the time this afternoon to
go into it, but I want to give assurance
to the Members on this, that we are
providing in this legislation tax breaks
for multinational corporations. It is
more than the loss of the $40 billion in
tax revenue which has been added in
this jobs bill that could be used for
many better purposes that is troubling.
What is most disturbing is the fact
that many of these international provi-
sions will actually encourage compa-
nies to shift even more American jobs
to low-wage countries.
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The international provisions should
have been removed from the bill and
the tax dollars saved should be used to
increase the tax benefits for domestic
manufacturing. It makes no sense to
expand the value of the foreign tax
credits which multinational corpora-
tions receive.

Under the legislation, these compa-
nies would pay even less in U.S. taxes
on the profits they earn from their
business abroad than they do today—
$40 billion less. This will create further
incentives for them to move jobs
abroad, undermining the intent of the
legislation.

From the perspective of preserving
American jobs, one of the worst fea-
tures of this corporate tax law is a spe-
cial tax subsidy for multinationals
known as deferral. If a U.S. company
moves its operation abroad, it can
defer paying U.S. taxes on the profits it
makes overseas until the companies
choose to send those profits back to
America.

In essence, it allows the corporation
to decide when it will pay the taxes it
owes the U.S. Government. That is a
luxury that companies making prod-
ucts and providing services here at
home do not have. This is an enormous
competitive advantage which the Tax
Code gives to companies doing the
wrong thing, eliminating American
jobs, over companies doing the right
thing, preserving the jobs in the United
States. That feature alone ought to be
enough to have Members of this body
vote no at the time of the consider-
ation of the conference report.

I appreciate the indulgence of the
Chair. I will reserve the remainder of
my time.

Mr. GRASSLEY, Mr. President. I
make a few points regarding the FDA
issue and the regulation of tobacco. I
voted for the FDA provision in this
bill. T voted in conference to include
FDA regulation of tobacco. But the
House refused to accept it.

I voted for this, despite the growing
problems that are coming to light
about the FDA falling down on its cur-
rent responsibilities.

Just in the last few months, the FDA
has come under investigation, includ-
ing from my own committee, regarding
the way its failed regarding drugs caus-
ing suicide in children.

And where was the FDA regarding
the recent Vioxx catastrophy and how
it causes heart attacks? Just yester-
day, it was revealed by my Finance
Committee that it looks like the FDA
pressured employees to suppress nega-
tive findings regarding Vioxx.

And, in today’s paper, we read about
what looks like the FDA falling down
on the job in regard to the Flu vaccine
crisis.

So, I hope some around here aren’t
trying to mislead the American people
into thinking that FDA regulation is
some kind of panacea for smoking.

I heard one Senator from the other
side say that we sided with the tobacco
companies when the FDA provision
failed. Well that’s interesting.
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That’s surely what opponents would
like you to think. But, there’s a dirty
little secret involved here. Or, at least
it’s a secret vis a vis the public.

The fact is, the tobacco companies
are divided on whether there should be
FDA regulation. In fact, the largest to-
bacco company actually supports FDA
regulation, and has been Ilobbying
heavily and pouring money into the ef-
fort to get it.

Why? Well, for one thing, a great deal
of its business is overseas, and it will
therefore be immune from FDA regula-
tion. This will give it a competitive
edge against its competitors. So, the
tobacco companies, or at least the big-
gest one, is much more in favor of FDA
regulation than against it.

Therefore, anybody trying to frame
this as tobacco vesus kids, or tobacco
versus health groups, is just flatly mis-
leading the public.

But, even for those of us who pushed
for FDA oversight, our legs were cut
right out from under us during the ne-
gotiations. And guess who cut the legs
right out from under us? The leader-
ship of the Democratic party cut the
legs right out from under us. That’s
who.

The leader of the Democratic party,
Senator KERRY, went down to North
Carolina to talk to tobacco farmers.
Guess what he said? He said he’d sup-
port a tobacco buyout with or without
FDA regulation.

So, it looks to me like the senior
Senator from Massachusetts didn’t
communicate very well with the junior
Senator from Massachusetts—or vice-
versa.

Moreover, we had the democratic
Senate campaign chairman saying the
same thing last week. He said he didn’t
need FDA regulation with a tobacco
buyout.

And, he even had his candidate for
the North Carolina Senate seat up here
lobbying right over in the conference
committee room to get this buyout
through, with or without FDA. Can you
believe that?

And, to add insult to injury to the
Democratic Senators from Massachu-
setts, and Iowa, the Senate Democratic
leader even signed the conference re-
port.

So, obviously, when the House lead-
ership knew the votes were there in the
Senate for a buyout without FDA, they
weren’t about to agree to it in con-
ference, and there’s no way we could
have successfully pushed it.

Now, what more does it take from
their own leaders to undermine what
the Democratic Senators from Iowa
and Massachusetts wanted to do?
Seems to me the need to get their own
house in order before criticizing others.

The PRESIDING OFFICER. The
Democratic whip.

Mr. REID. Mr. President, we still
have a number of speakers. Under the
order which we had set up, in which we
would go back and forth with the ma-
jority and minority, it is now the ma-
jority’s turn.

CONGRESSIONAL RECORD — SENATE

It is my understanding Senator STE-
VENS, the chairman of the Appropria-
tions Committee, is on his way here to
give a very short statement. I am won-
dering if that is, in fact, the case.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. HATCH. Mr. President, I will
change places with you so you can
make the unanimous consent request.

As I understand it, Senator STEVENS
has asked for 5 minutes to make a
speech before I make mine.

Mr. REID. It is my understanding we
are also ready to move to the Defense
Authorization conference report.

Mr. HATCH. Then, as I also under-
stand it, the order should be Senator
WARNER to make his unanimous con-
sent request, Senator STEVENS for 5
minutes, then I for whatever time I
need, and then Senator LANDRIEU for
whatever time she wanted.

Mr. REID. I thought it was going to
be Senator WARNER for 5 minutes, Sen-
ator STEVENS for 5 minutes, and then
Senator LANDRIEU for an hour and half.

Mr. HATCH. If we can do it the way
I suggested, it would be very accept-
able.

I ask unanimous consent that be the
order.

Mr. REID. The order has already
been established. As soon as we finish
with Senator WARNER and Senator STE-
VENS, Senator HATCH will take the
floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I thank the Chair.

The PRESIDING OFFICER
HATCH). The Senator from Virginia.

———

RONALD W. REAGAN NATIONAL
DEFENSE AUTHORIZATION ACT
FOR FISCAL YEAR 2005—CON-
FERENCE REPORT

Mr. WARNER. Mr. President, I sub-
mit a report of the committee of con-
ference on the bill (H.R. 4200) and ask
for its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Committee of Conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
4200), to authorize appropriations for fiscal
yvear 2005 for military activities of the De-
partment of Defense, for military construc-
tion, and for defense activities of the Depart-
ment of Energy, to prescribe personnel
strengths for such fiscal year for the Armed
Forces, and for other purposes, having met,
have agreed that the House recede from its
disagreement to the amendment of the Sen-
ate, and agree to the same with an amend-
ment, and the Senate agree to the same,
signed by a majority of the conferees on the
part of both Houses.

The PRESIDING OFFICER. The Sen-
ate will proceed to the consideration of
the conference report.

(The conference report is printed in
the proceedings of the House in the
RECORD for Friday, October 8, 2004.)

Mr. WARNER. Mr. President, on be-
half of the distinguished ranking mem-

(Mr.

The
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ber, Mr. LEVIN, and myself, I now ask
unanimous consent that the conference
report be adopted and the motion to re-
consider be laid on the table, all with
no intervening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The conference report was agreed to.

Mr. WARNER. Mr. President, this
conference report represents the hard
work of many, many individuals. I first
thank my distinguished ranking mem-
ber, Mr. LEVIN of Michigan, together
with our subcommittee chairmen and
all members of the committee. This
was truly a bipartisan effort from start
to finish. We achieved an extraordinary
piece of legislation. I am proud to say,
at the request of the chairman, myself,
the bill is named the Ronald W. Reagan
National Defense Authorization Act for
Fiscal Year 2005.

We do that in honor of our late Presi-
dent’s extraordinary contributions to
the men and women of the Armed
Forces in his capacity as President and
in his role as Commander in Chief at
that time.

This conference report provides $420.6
billion for defense, an increase of $19.3
billion above the amount authorized by
Congress last year. The report also au-
thorizes an additional $25 billion for
war-related costs in Iraq and Afghani-
stan.

I am proud to bring the conference
report for the Ronald W. Reagan Na-
tional Defense Authorization Act for
Fiscal Year 2005 before the Senate for
final passage. I thank my ranking
member and partner for these 26 years,
the senior Senator from Michigan,
CARL LEVIN, for his consistently con-
structive help and leadership in bring-
ing this important legislation to the
floor. I would also like to thank our
subcommittee chairman and ranking
members, and all committee members
for their hard work on this conference
report. I am pleased that this legisla-
tion report has the unanimous support
of the members of the committee.

I also want to thank Chairman DUN-
CAN HUNTER and Congressman SKELTON
for their leadership and teamwork in
producing this conference agreement.

No committee succeeds without a
dedicated, professional staff, and I be-
lieve our committee has one of the fin-
est on Capitol Hill. I particularly want
to recognize the efforts of the Com-
mittee Staff Director, Judy Ansley and
the Democratic Staff Director, Rick
DeBobes in bringing this process to a
successful conclusion. They have led a
great staff, all of whom deserve great
credit and recognition. This dedicated
professional staff worked very long
hours and helped the members reach
the agreements that are contained in
the conference report before us. I ask
that the names of all members of the
committee staff be printed in the
record following my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. Warner. As we consider this con-
ference report, we remain a nation at
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war against terrorism around the
world. There is no doubt that we will
win this war because of the extraor-
dinary Americans who volunteer to
serve the cause of peace and freedom.
All Americans are in their debt, and
they and their families deserve our un-
wavering support. The legacy of Presi-
dent Ronald W. Reagan, to whom we
and the Nation paid our last respects a
few short months ago, is memorialized
in this legislation. I can think of no
better way to honor the service and
sacrifice of the men and women of our
Armed Forces and their families, than
to provide them with the pay and bene-
fits they so richly deserve, and to give
them the equipment they need to carry
out their critical missions on behalf of
our Nation, as President Reagan fought
so hard to do when he was President
and their Commander-in-Chief.

This bill provides much needed bene-
fits to those now serving in the Armed
Forces—Reserve and Active Duty—as
well as addressing long-standing needs
of military retirees and veterans, and
their families who served this Nation
so well. There were many contentious
issues to resolve—BRAC, Buy America,
Tanker replacement, housing privat-
ization and TRICARE for Reservists,
among others. We did resolve them,
however, and I am proud we have
achieved our goal of concluding a con-
ference which sends a strong message
of support to our men and women in
uniform.

As we stand here today hundreds of
thousands of soldiers, sailors, airmen,
and Marines, Active and Reserve, and
countless civilians who support them,
are serving bravely around the world
from the Persian Gulf region and Af-
ghanistan to Europe and North Korea.
All Americans are justifiably proud of
what the U.S. Armed Forces and their
coalition partners have accomplished
in the global war on terrorism. We are
ever mindful that the defense of our
homeland begins on the distant battle-
fields of the world.

We must pause and remember that
military success is not achieved with-
out significant sacrifice. No matter
how well conducted, military victory
does not come without sacrifice and
loss. We extend our heartfelt sym-
pathies to the families and loved ones
of those who have lost their lives in
these operations and in other military
operations to make America and the
world safer. We mourn their loss and
resolve to forever remember their serv-
ice. We give thanks to those who serve
and have served their Nation with dis-
tinction throughout our history. We
are blessed to have this new generation
of great Americans, so committed to
American traditions, values and ideals,
carrying on the traditions of those who
preceded them with such dedication
and valor.

Without a doubt, the U.S. military is
the most capable military force in the
world today, a model of excellence, and
the standard by which others are meas-
ured. The provisions in this conference
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report sustain and improve on that ex-
cellence.

This conference report continues the
momentum of recent years in making
real increases in defense spending—a
3.4 percent increase—to sustain readi-
ness, enhance the quality of life of our
military personnel and their families,
modernize and transform the TU.S.
Armed Forces to meet current and fu-
ture threats, and take care of our retir-
ees and veterans. The conference report
before us provides $420.6 billion for de-
fense, an increase of $19.3 billion above
the amount authorized by Congress
last year. The conference report also
authorizes an additional $25. billion for
war-related costs in Afghanistan and
Iraaq.

There are many things contained in
this conference report that are impor-
tant and of which I am very proud, but
I want to highlight just a few. First
and foremost is the 3.5 percent pay
raise for our men and women in uni-
form, and a new healthcare benefit for
reservists who serve on extended active
duty. Second, we have reached agree-
ment on how to proceed in procuring
new aerial refueling aircraft in a pru-
dent manner, consistent with existing
laws and regulations. Third, we have
preserved the 2005 BRAC round—a
much needed review of our basing in-
frastructure. This is critical for the ef-
ficiency and smart posturing of our
Armed Forces to meet future chal-
lenges.

There are many other important ini-
tiatives, such as housing privatization,
improved survivor benefits, funding for
missile defense and other weapons sys-
tems. These important initiatives and
authorities are contained in the con-
ference report before you.

This conference report sends a clear
signal to our citizens, and to nations
around the world, that the United
States is committed to a strong na-
tional defense. More important, this
conference report sends a clear signal
to our men and women in uniform,
from the newest private to the most
senior flag and general officer, that
they have the support of the American
people.

I thank my colleagues for their sup-
port of this conference report.

EXHIBIT 1
COMMITTEE STAFF OF THE COMMITTEE ON
ARMED SERVICES

Judith A. Ansley, Staff Director

Richard D. DeBobes, Democratic Staff Direc-
tor

Charles W. Alsup, Professional Staff Member

June M. Borawski, Printing and Documents
Clerk

Leah C. Brewer, Nominations and Hearings
Clerk

Alison E. Brill, Staff Assistant

Jennifer D. Cave, Special Assistant

L. David Cherington, Counsel

Christine E. Cowart, Administrative Assist-
ant to the Minority

Daniel J. Cox, Jr., Professional Staff Member

Madelyn R. Creedon, Minority Counsel

Kenneth M. Crosswait, Professional Staff
Member

Marie Fabrizio Dickinson, Chief Clerk

Regina A. Dubey, Research Assistant
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Gabriella Eisen, Research Assistant

Evelyn N. Farkas, Professional Staff Mem-
ber

Richard W. Fieldhouse, Professional Staff
Member

Andrew W. Florell, Staff Assistant

Brian R. Green, Professional Staff Member

Creighton Greene, Professional Staff Mem-
ber

William C. Greenwalt, Professional Staff
Member

Bridget W. Higgins, Research Assistant

Ambrose R. Hock, Professional Staff Member

Gary J. Howard, Systems Administrator

Jennifer Key, Security Clerk

Gregory T. Kiley, Professional Staff Member

Michael J. Kuiken, Professional Staff Mem-
ber

Maren R. Leed, Professional Staff Member

Gerald J. Leeling, Minority Counsel

Peter K. Levine, Minority Counsel

Thomas L. MacKenzie, Professional Staff
Member

Michael J. McCord, Professional Staff Mem-
ber

Elaine A. McCusker, Professional Staff Mem-
ber

William G. P. Monahan, Minority Counsel

Lucian L. Niemeyer, Professional Staff
Member

Stanley R. O’Connor, Jr., Professional Staff
Member

Cindy Pearson, Assistant Chief Clerk and Se-
curity Manager

Paula J. Philbin, Professional Staff Member

Benjamin L. Rubin, Receptionist

Lynn F. Rusten, Professional Staff Member

Catherine E. Sendak, Staff Assistant

Arun A. Seraphin, Professional Staff Member

Joseph T. Sixeas, Professional Staff Member

Robert M. Soofer, Professional Staff Member

Scott W. Stucky, General Counsel

Diana G. Tabler, Professional Staff Member

Richard F. Walsh, Counsel

Bridget E. Ward, Staff Assistant

Nicholas W. West, Staff Assistant

Pendred K. Wilson, Staff Assistant

Mr. LEVIN. Mr. President, I am
pleased to join the Chairman of the
Senate Armed Services Committee and
my good friend, Senator WARNER, in
urging the adoption of the conference
report on H.R. 4200, the National De-
fense Authorization Act for Fiscal Year
2005. We began work on this bill with
our mark-up in early May. Since that
time, we have spent 5 weeks on the
Senate floor and nearly 4 months in
conference. This conference agreement
would not have been possible without
the strength and perseverance of Sen-
ator WARNER.

This conference report will promote
the national defense, improve the qual-
ity of life of our men and women in
uniform, and make the investments we
need to meet the challenges of the 21st
century. First and foremost, the bill
before us continues the increases in
compensation and quality of life that
our service men and women and their
families deserve as they face the hard-
ships imposed by continuing military
operations around the world.

Mr. President, we all know that our
Armed Forces today are deployed in
harms’ way around the world. As we
stand on the Senate floor today, more
than 130,000 soldiers, sailors, airmen
and marines are engaged in taking on
an aggressive insurgency and winning
the peace in Iraq, with tens of thou-
sands more supporting the war effort
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from outside the country. At the same
time, our military continues to bear
the brunt of the continuing effort to
stabilize and rebuild Afghanistan, keep
the peace in Bosnia, Kosovo, and the
Sinai, and contain the threat of North
Korea—while also preparing to execute
other missions in support of the na-
tional military strategy.

It has been clear to many of us for
some time now that the Army and Ma-
rine Corps are simply stretched too
thin, and that additional troops are
badly needed to meet our worldwide
commitments. I am pleased that this
bill takes an important step toward
that objective by increasing the active
duty end strength of the Army by 20,000
and the active duty end strength of the
Marine Corps by 3,000.

I am also pleased that the bill before
us contains much of the amendment of-
fered on the Senate floor by Senator
DASCHLE and Senator GRAHAM to pro-
vide expanded TRICARE benefits for
the National Guard and Reserve mem-
bers who have made so many sacrifices
and contributed so much to our nation
over the last three years. In particular,
the conference report would:

Make permanent the temporary au-
thority for free TRICARE health care
coverage for National Guard and Re-
serve members and their families up to
90 days before a mobilized service
member reports for active duty and for
180 days after release from active duty;
and

Authorize a new TRICARE benefit
for Guard and Reserve members and
their families when the member is not
on active duty.

Under this provision, National Guard
and Reserve members who are mobi-
lized would be authorized, upon release
from active duty, to enroll in
TRICARE Prime for 1 year for every 90
days spent on active duty. This is the
least that we can do for these brave
men and women.

The bill would take a number of
other important steps to improve the
lives of our men and women in uni-
form. For example, the bill would:

Authorize a 3.5 percent across-the-
board pay raise for military personnel;

Authorize a permanent increase in
the rate of special pay for duty subject
to hostile fire or imminent danger;

Authorize a permanent increase in
the rate of the family separation allow-
ance;

Improve the Survivor Benefit Plan by
eliminating the reduction in SBP bene-
fits for surviving spouses over age 62,
phased in over 3% years;

Ensure fair treatment of our disabled
veterans by repealing the phase-in of
concurrent receipt of retired pay and
VA disability pay to military retirees
with  service-connected disabilities
rated as 100 percent; and

Authorized a new program of edu-
cational assistance to members of the
Selective Reserve, based on the GI Bill.

The bill would also directly address a
number of specific problems and issues
that have arisen in the course of our

CONGRESSIONAL RECORD — SENATE

continuing operations in Iraq and Af-
ghanistan.

First, the bill would provide our
Armed Forces new flexibility to re-
spond to changing circumstances on
the ground by authorizing the use of up
to $300 million for the Commanders’
Emergency Response Program in Iraq
and Afghanistan, under which com-
manders may use funds for small hu-
manitarian and reconstruction
projects; authorizing the use of up to
$500 million for assistance to Iraq and
Afghanistan military or security forces
to enhance their ability to combat ter-
rorism and support U.S. or coalition
military operations in Irag and Af-
ghanistan; and authorizing the Special
Operations Command to expend up to
$25 million of existing funds to provide
support to foreign forces, irregular
forces, groups, or individuals, engaged
in supporting or facilitating ongoing
military operations by the United
States special operations forces to
combat terrorism; establishing a new
rapid acquisition program to enable
the Department of Defense to quickly
acquire equipment needed by a combat-
ant commander to eliminate defi-
ciencies in equipment that have re-
sulted in combat fatalities; and raising
the thresholds for the use of stream-
lined acquisition procedures outside
the United States in support of contin-
gency operations.

Second, the bill contains important
language from amendments offered by
Senators DURBIN and LEAHY on the
Senate floor, reaffirming the prohibi-
tion against subjecting any person in
the custody or under the physical con-
trol of the United States to ‘‘torture or
cruel, inhuman, or degrading treat-
ment or punishment that is prohibited
by the Constitution, laws, or treaties
of the United States.”” These provisions
send an important message to the
world that the United States will not
permit, condone, tolerate, or encourage
the kind of behavior so graphically de-
picted in the photographs from Abu
Ghraib prison in Iraq. We all know that
the abuses that occurred at Abu Ghraib
and elsewhere have undermined the
hard work and sacrifices of our mili-
tary and tarnished the image of our
armed forces. The provisions included
in the conference report reaffirm that
we are a Nation of laws and send the
message that Congress will not accept
mixed messages or ambiguous state-
ments on the fundamental issue of
human rights and dignity.

The bill contains several other im-
portant provisions addressing ongoing
operations in Iraq and Afghanistan.
These include:

A provision originally written by
Senator DoODD, which authorizes reim-
bursement of service members and
their families for purchases of body
armor and other protective equipment
at a time when the Department of De-
fense did not have sufficient protective
gear in Iraq to protect our men and
women in uniform; a provision address-
ing deficiencies in the oversight and
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management of contractors on the
ground in Iraq, and requiring the
issuance of specific guidance and regu-
lations to enhance the safety of con-
tractor employees and improve coordi-
nation between our armed forces and
the contractors who are there to sup-
port their rebuilding efforts; and a pro-
vision reauthorizing and extending the
CPA Inspector General to ensure that
we have continuing oversight over
fraud, waste and abuse in the expendi-
ture of funds for the rebuilding of Iraq.

The conference report also includes a
number of provisions that will help im-
prove the management of the Depart-
ment of Defense and other federal
agencies. These include: the Collins-
Levin amendment permitting federal
employees to be heard, for the first
time, in bid protests appealing the re-
sults of public-private competitions; a
provision that would extend the au-
thority for energy savings performance
contracts for an additional 2 years, en-
abling federal agencies to save hun-
dreds of millions of dollars through im-
proved energy efficiency; a provision
that should help resolve the con-
troversy over the Air Force’s proposed
lease of tanker aircraft by prohibiting
the Air Force from entering a lease and
instead requiring the use of a tradi-
tional multi-year contract; a provision
that would require the Department of
Defense to develop and implement a
business enterprise architecture to
gain better control over its finances;
and a provision directing the Secretary
of Defense to develop policies and regu-
lations to discourage other countries
from imposing ‘‘offset agreements’ in
defense trade, and thereby under-
mining our defense industrial base.

Finally, I am pleased that the con-
ference report contains a series of pro-
visions that will establish a workers’
compensation-like program for nuclear
workers who have cancers and other
occupational-related injuries. The pro-
gram will be administered by the De-
partment of Labor and establishes a
compensation scheme for both employ-
ees and survivors. Covered employees
would receive the compensation bene-
fits, as well as medical benefits under
the provisions. The total amount of
compensation under the provision
would be capped at $250,000. Also in-
cluded are provisions that would ex-
tend to uranium miners the oppor-
tunity to seek this workers’ compensa-
tion-like benefit. Employees can elect
to apply for this benefit or they may
choose to remain in their individual
state’s workers’ compensation system.

Mr. President, this is a good con-
ference report, but no conference re-
port is perfect.

I strongly disagree with a provision
in the bill that would attempt to trans-
fer from the Department of Defense to
the Treasury the responsibility to pro-
vide the funding for military health
care. Programs do not become ‘‘free’’
just because they are moved outside
the Defense budget. That is why this
provision was strongly opposed by the
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chairman and ranking member of the
Senate Budget Committee.

I am deeply disappointed that the
House conferees refused to accept im-
portant Senate provisions addressing
hate crimes. Acts of violence and big-
otry based on factors like race, reli-
gion, national origin, gender, sexual
orientation, or disability can under-
mine our nation’s fabric by placing in
question our continuing commitment
to acceptance and diversity. The Ken-
nedy-Smith hate crimes bill would ad-
dress this problem head-on. The Senate
has now passed the hate crimes bill on
two separate occasions, and each time,
the House has refused even to consider
the provision on the merits.

I am equally disappointed that the
House refused to include the Boxer
amendment on abortion. Under the law
as it stands today, Medicare funds may
be used for abortions in cases of rape or
incest, but Department of Defense
funds may not. This kind of discrimi-
nation against women who put their
lives on the line for their country is in-
comprehensible to me.

I am disappointed that, faced with a
veto threat, we were able to get less
than half of the provisions that we
wanted to codify sound practices in
public-private competition of work
currently performed by government
employees.

Finally, I am disappointed that this
conference report includes a House pro-
vision reducing the authority of the
base closure commission to address
bases not recommended for closure or
realignment by the Secretary of De-
fense.

Despite my concerns about these
issues, I will vote for this bill because
it contains so many other provisions
that are so important for our national
defense and for our men and women
and uniform. At a time when our
armed forces are under hostile fire in
Iraq and Afghanistan, it is vitally im-
portant that we enact a defense au-
thorization bill that provides the train-
ing and equipment that our military
needs and the compensation and bene-
fits that they deserve.

I would like to thank the chairman
of the Armed Services Committee, Sen-
ator WARNER, once again for the effec-
tive leadership that he provided in
bringing this bill through conference
and back to the Senate floor. Senator
WARNER’s inclusiveness and openness
in the way he manages the Committee
and the conference have resulted in a
far better bill than we would otherwise
have had.

I would also like to thank the minor-
ity members of our Committee for the
able work that they have done in sup-
port of this bill throughout the past
year, starting with hearings in the
Spring, and continuing through mark-
up, floor deliberation, and conference.
We have a truly talented group of
members, whose dedication to the na-
tional defense shows in their work.

I would be remiss if I did not also
mention the work of our dedicated
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committee staff, on both sides of the
aisle. It is the hard work of this staff—
under the able leadership of Judy
Ansley and Rick DeBobes—that has
made this bill possible. Rick and Judy
and the staff have been working lit-
erally around the clock for the last
month to put this conference report,
and I think that the Senate owes a
debt of gratitude to every one of them.

On the Majority staff Judy Ansley,
Chuck Alsup, June Borawski, Leah
Brewer, Alison Brill, Jennifer Cave,
David Cherington, Marie Dickenson,
Regine Dubey, Andy Florell, Brian
Green, Bill Greenwalt, Bruce Hock,
Gary Howard, Jennifer Key, Greg
Kiley, Tom MacKenzie, Elaine
McCusker, Lucian Niemeyer, Stan
O’Connor, Cindy Pearson, Paula
Philbin, Ben Rubin, Lynn Rusten,
Katie Sendak, Joe Sixeas, Rob Soofer,
Diana Tabler, Dick Walsh, Bridget
Ward, Nick West, and Kelley Wilson.

On the Minority staff Rick DeBobes,
Chris Cowart, Dan Cox, Madelyn
Creedon, Mitch Crosswait, Brie Eisen,
Evelyn Farkas, Richard Fieldhouse,
Creighton Greene, Bridget Higgins,
Mike Kuiken, Maren Leed, Gary
Leeling, Peter Levine, Mike McCord,
Bill Monahan, and Arun Seraphin.

Mr. President, I urge my colleagues
to join me in supporting this bill.

Mr. LUGAR. Mr. President, while I
support Senate passage of H.R. 4200,
the Ronald W. Reagan National De-
fense Authorization Act for Fiscal Year
2005, and will not object to its passage,
I am nevertheless concerned with lan-
guage appearing in section 1225, ‘‘Bilat-
eral Exchanges and Trade in Defense
Articles and Defense Services Between
the United States and the United King-
dom and Australia.”” My concerns are
shared by the ranking Democratic
member of the Foreign Relations Com-
mittee, Senator BIDEN.

We maintain an amicable and bene-
ficial working relationship between the
Foreign Relations and Armed Services
Committees. In many years past, we
opposed efforts by the Armed Services
Committee to legislate on matters
under our Committee’s unique jurisdic-
tion. Last June, we offered an amend-
ment to the defense authorization bill
because we understood that our own
authorization bill would not proceed,
and that the Senate Armed Services
Committee supported all of the provi-
sions we offered. We also sought to pro-
vide a response to certain provisions in
the House defense authorization bill.

The Chairman of the Armed Services
Committee, Senator WARNER, intro-
duced Senate Amendment 3429 to S.
2400, the Senate version of the defense
authorization bill, on June 7, 2004. This
amendment was identical to language
in our committee’s bill that provided
exceptions to the requirements in sub-
section (j) of section 38 of the Arms Ex-
port Control Act regarding the content
of any bilateral agreement that would
waive International Traffic in Arms
Regulations—the ITAR, 22 CFR 120-
130—export license requirements for
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transfers of defense items or defense
services to the United Kingdom and
Australia. This legislation would have,
in the case of the agreement with the
Government of Australia, excepted the
agreement from section 38(j)(2)(A) and,
in the case of the agreement with the
Government of the United Kingdom,
excepted that agreement from the re-
quirements of section 38 (j)(1)(A)(i),
(2)(A)(1), and (2)(A)(ii). The administra-
tion supported that language, and so
did Senator WARNER when he offered
our language on his bill.

The issue of the ITAR exemption
agreements is a complex and important
topic and, unfortunately, has become a
major irritant in our special relation-
ship with the United Kingdom. Perhaps
more unfortunately, the bill the Senate
will pass today will include not our
language but rather language that may
be prejudicial to U.S. interests on sev-
eral grounds.

First, the bill no longer provides the
exceptions we sought. Enactment of
this provision may therefore make any
future efforts to obtain such statutory
exceptions for these most important al-
lies all the more difficult. The Senate
will now have effectively endorsed the
House position. This may well harm
our bilateral relationship with the
United Kingdom.

Second, the language of section
1225(b) states: ‘“The Secretary of State
shall ensure that any license applica-
tion submitted for the export of de-
fense articles or defense services to
Australia or the United Kingdom is ex-
peditiously processed by the Depart-
ment of State, in consultation with the
Department of Defense, without refer-
ral to any other Federal department or
agency, except where the item is clas-
sified or exceptional circumstances
apply.” This language could do great
harm to our government’s ability to
provide necessary and complete inter-
agency review of munitions license ap-
plications. The phrase ‘“‘without refer-
ral to any other Federal department or
agency’’ is new law, and it far exceeds
what wisdom would dictate. Under this
language, the Departments of Justice
and Homeland Security would not be
allowed to review any case not involv-
ing classified defense items, unless it
met an ‘‘exceptional circumstances”
standard. The vast majority of defense
exports to the United Kingdom and
Australia that are governed under the
ITAR are not classified items, and
while the Foreign Relations Com-
mittee supports expeditious consider-
ation of munitions license applications
for these allies, we are concerned by
provisions that could deny our govern-
ment the ability to effectively staff
and review license applications.

This concern is heightened by the
fact that the provisions of section 1225
apply to all arms exports to the United
Kingdom and Australia, irrespective of
end-user. The bilateral agreements ne-
gotiated with the United Kingdom and
Australia take a different approach.
They afford relief from export license
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requirements for certain unclassified
exports, rather than merely expedited
processing, but they also are limited in
their application of a waiver to a finite
group of U.S.-approved end-users. That
limit is a sensible accommodation of
U.S. national security concerns, and it
is difficult to understand why the Na-
tional Defense Authorization Act con-
ferees decided to ignore it.

I fully expect that the Foreign Rela-
tions Committee and the House Inter-
national Relations Committee will re-
visit this issue next year in an effort to
correct the failings of the measure that
is now before us.

SECTION 133

Mr. MCCAIN. Mr. President, I would
like to review with my colleague Sec-
tion 133 of the Ronald W. Reagan Na-
tional Defense Authorization Act for
Fiscal Year 2005. Under the leadership
of Senate Armed Services Committee
Chairman WARNER and Ranking Mem-
ber LEVIN, Congress has agreed to
amend Section 135 of the National De-
fense Authorization Act for fiscal year
2004 by expressly prohibiting the Air
Force from using previously granted
authority to acquire, through a lease
or purchase, Boeing 767 aircraft for use
as aerial refueling tankers.

This provision succeeds in accom-
plishing Chairman WARNER’S primary
objective, as he stated in this chamber
on October 23, 2003, to put the tanker
replacement program back into a tra-
ditional budget, procurement, and au-
thorization track. In other words, the
Air Force’s program to modernize its
tanker fleet must be subject to the aer-
ial refueling analysis of alternatives,
the aerial refueling portion of the Mo-
bility Capabilities Study, a new aerial
refueling validated capabilities docu-
ment and operational requirements
document in accordance with all appli-
cable Chairman of the Joint Chiefs of
Staff Instructions, and the express ap-
proval of a Defense Acquisition Board
in full accordance with Department of
Defense regulations.

Mr. WARNER. The Senator from Ari-
zona is correct. Section 133 specifically
revokes the authority previously
granted under Section 8159 of the De-
partment of Defense Appropriations
Act for Fiscal Year 2002, to the Air
Force to lease aircraft for use as tank-
ers. The conferees expressed their in-
tent very strongly on this issue in
eliminating all references to leasing
aircraft throughout Section 135.

Mr. McCAIN. I thank the Chairman
for clarifying the intent of the legisla-
tion with respect to the prohibition on
leasing tanker aircraft. Now, let’s turn
to what authority Section 133 grants
with respect to purchase of tanker air-
craft.

Mr. WARNER. Section 133 bars the
Air Force from executing a contract
for the multiyear purchase of aircraft
specified under Section 8159, that is,
general purpose Boeing 767 aircraft
that would be modified as an aerial re-
fueling aircraft. Section 8159 would
have precluded full and open competi-
tion.
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Mr. McCAIN. The Chairman is cor-
rect. This means that, under Section
133, the Air Force may not acquire, ei-
ther by lease or purchase, Boeing 767s
without full and open competition. In
other words, any program to acquire
tankers must start from the beginning,
as the Senator properly stated last
year, on a traditional budget, procure-
ment, and authorization track.

Mr. WARNER. The Senator from Ari-
zona is correct. I thank him for that
clarification.

Mr. MCcCAIN. One last question. Have
we obtained an opinion from the Con-
gressional Budget Office as to how it
would score the acquisition of tankers
under Section 133?

Mr. WARNER. Yes, we have. The
Congressional Budget Office would
score this provision as a traditional
procurement program which would ex-
pressly require the Air Force to pay for
each tanker in the year it is purchased.

Mr. McCAIN. I thank the Senator. I
am grateful to the gentleman from Vir-
ginia for his leadership in this 3-year
odyssey. I remind my colleagues that
three out of the four defense commit-
tees that were required to approve the
original proposal to lease 100 tankers,
did so without so much as reading the
contract for that $30 billion procure-
ment proposal. It was the Senate
Armed Services Committee that put
the brakes on that costly and mis-
guided misadventure. That having been
said, the final chapter on the tanker
lease program cannot be closed until
those among Air Force leadership who
engaged in misconduct are held ac-
countable.

Mr. WARNER. I thank the Senator
from Arizona for his steadfast leader-
ship and vigilance on this critical
issue. There could be no doubt as to the
gentleman’s sincerity in always pro-
tecting the interests of taxpayers and
the warfighter.

Mr. KENNEDY. Mr. President, it is
reprehensible that the GOP House lead-
ership demanded the removal of the
hate crimes provision from the Defense
Authorization Act.

The provision had solid support in
both the Senate and the House. Under
the leadership of Senator WARNER and
Senator GORDON SMITH, the Senate ap-
proved it as an amendment to the De-
fense Authorization bill in July by the
nearly 2-to-1 bipartisan majority of 65
to 33. Eighteen Republicans joined all
the Democrats in approving this meas-
ure. Last week, by a vote of 213 to 186,
the House instructed its conferees to
support this provision in the con-
ference report on the bill.

The hate crimes provision is an es-
sential response to a serious problem
which continues to plague the nation.
Since the September 11 attacks, we’ve
had a shameful increase in the number
of hate crimes committed in our coun-
try against Arabs and Muslims—mur-
ders, beatings, arson, attacks on
mosques, shootings, and other assaults.
In 2001, anti-Muslim incidents were the
second highest-reported hate crimes
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based on religion—second only to anti-
Jewish hate crimes.

Nevertheless, under current law, the
Justice Department has to fight these
vicious crimes with one hand tied be-
hind its back. Outdated pre-9/11 restric-
tions limit Federal jurisdiction in hate
crimes based on religion. Hate crimes
based on sexual orientation are not
even covered by the law. How can
House Republican leaders say they’re
fighting a war on terrorism, when
they’re not prepared to fight it here at
home?

Clearly, President Bush is worried
about his right-wing base in the com-
ing election, and the implication is ob-
vious that the White House sent word
to its Republican allies in the House—
block the hate crimes provision, even if
blocking it denies the clear will of the
majority.

The carefully selected White House
candidate for the Senate in Florida
used the hate crimes issue to smear his
opponent in the Republican primary in
August. Former Congressman Bill
McCollum, a respected law-and-order
Republican, was smeared as ‘‘anti-fam-
ily”’ and ‘‘the new darling of the homo-
sexual extremists’” and lost the pri-
mary—because he supported the hate
crimes legislation. There is nothing
“anti-family”’ or divisive about the
hate crimes bill. It protects all victims
of hate-motivated violence: citizens of
all races, all religions, all sexual ori-
entations. No one is left out.

Sadly, the despicable smear against
Congressman McCollum in Florida is
only one example of the vicious cam-
paign tactics used by Republicans this
year. In West Virginia and Arkansas,
the Republican National Committee
has sent out flyers suggesting that
“‘liberals’” want to ban the Bible. My
colleague Senator ROBERT BYRD aptly
described it as a ‘‘desperation tactic”
and ‘‘an insult to the intelligence of
voters’ in his State.

In Oklahoma, the National Repub-
lican Senate Campaign is running a
race-baiting advertisement on tele-
vision attacking Democratic Senate
candidate Brad Carson’s record on im-
migration by showing images of His-
panic farm workers and African Ameri-
cans receiving welfare dollars. We've
seen such campaign appeals to racism
and bigotry before in this country.
Most of us hoped we would never see
them again.

When President Bush condones out-
rageous tactics like these, how can he
claim with a straight face that he’s
lived up to his campaign promise to be
a uniter, not a divider?

The administration is wrong to have
ordered its allies in the House to block
our bipartisan hate crimes provision.
However, this is not the end of our bat-
tle. We will be back again and again,
and we will continue to bring this leg-
islation up every opportunity we can
until it is signed into law. It’s heart-
ening to know that we may soon have
a President who will sign it—a Presi-
dent who is honestly committed to
uniting, not dividing, the country.
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Mr. BINGAMAN. Mr. President, I
would like to congratulate the con-
ferees on the National Defense Author-
ization Act for Fiscal Year 2005, for re-
forming the Energy Employee’s Occu-
pational Illness Act, EEOICPA, and en-
suring that the Radiation Exposure
Compensation Program, RECA, re-
ceives additional mandatory funding to
pay the workers whose claims were
originally subject to additional appro-
priations.

I view the reform of EEOICPA’s sub-
title D as particularly significant.
From November 2003 through March
2004, the Energy and Natural Resources
Committee held three hearings on this
program. These hearings determined
that the current program’s subtitle D
was not paying injured atomic work-
ers. Subtitle D relied on the DOE to de-
termine causation with a subsequent
referral to State compensation sys-
tems. Typically these State compensa-
tions not only add add additional delay
to the process but they are adversarial
in nature because insurers can contest
the claim against a sick and dying
worker. As a result of these three Sen-
ate hearings, there was a bipartisan ef-
fort by 20 Senators to move subtitle D
from the Department of Energy to the
Department of Labor, where
EEOICPA’s subtitle B is administered.
The Department of Labor specializes in
providing worker compensation, so it
only seems reasonable to consolidate
the program there. Originally, the Sen-
ate’s proposed reform of subtitle D re-
quired the Department of Labor to ad-
judicate each claim according to the
workers’ respective State compensa-
tion standard. This compensation pro-
cedure, while insuring that the original
intent of EEOICPA remained intact,
was determined by the conferees to be
too hard to administer. In my view,
and it was stated in the March 2004
hearing, the proper course of action to
pay these sick workers was to use a
uniform standard funded from a man-
datory account similar to subtitle B.

The conference report’s version of
EEOICPA’s subtitle D takes the right
approach. Instead of a compensation
scheme tied to each State as in the
Senate proposal, the conference report
chooses a uniform payment schedule
according to disability and lost wages,
for both living and deceased persons.
Most importantly, subtitle D is funded
out of the subtitle B mandatory ac-
count so it does not end up like the
RECA program in lacking the nec-
essary compensation funds once a posi-
tive determination is made. I am also
pleased that the language contains the
ombudsman provision, even though it
is only authorized for three years. The
ombudsman will report to Congress on
the transition from the Department of
Energy to the Department of Labor,
and whether the intent of the reform
language is adhered to, which is the
quick compensation of sick workers.

I would like to thank the many Sen-
ate staffers listed below who held to-
gether as a group for the past seven
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months; their names are found at the
end of this statement. Through this
strong bipartisan effort, more was ac-
complished than any by any single
member. I hope this effort sets a tone
for other endeavors that we pursue in

Congress.
Elizabeth Bellville, Office of Senator
DeWine;
Catherine Boland, Office of Senator
Voinovich;

David Cherington, Senate Armed Services
Committee;

Doug Clapp, Office of Senator Murray;

Madelyn Creedon, Senate Armed Services
Committee;

Angela Becker-Dippman, Office of Senator
Cantwell;

Ken Ende, Office of Senator Murkowski;

Jonathan Epstein, Office of Senator Binga-
man;

Holly Fechner,
Labor Committee;

Tom Horgan, Health Education and Labor
Committee;

Kurt Kovarik, Office of Senator Grassley;

Kate Kimpan, Office of Senator Bunning;

Pete Lyons, Energy and Natural Resources
Committee;

Sara Mills, Office of Senator Reid;

Beth Stein, Office of Senator Harkin;

Kristine Svinicki, Office of Senator Craig;

Katie Swaney, Office of Senator Talent;

Kim Taylor, Office of Senator Bunning;

Jason Unger, Office of Senator Reid;

Dan Utech, Office of Senator Clinton;

Tim Valentine, Office of Senator Alex-
ander;

Karina Waller, Office of Senator Stevens;

Jenny Wing, Office of Senator Harkin;

Portia Wu, Health Education and Labor
Committee.

Again, my thanks to the Chairman
and Ranking members of both the
House and Senate Armed Services
Committees for ensuring that these in-
nocent atomic workers, who helped win
the cold war, clean up its former nu-
clear sites, and continue to maintain
our nuclear deterrent, are adequately
compensated for the injuries they sus-
tained working at DOE’s nuclear facili-
ties.

Mr. McCAIN. Mr. President, I strong-
ly support passage of the conference re-
port on HR 4200, the National Defense
Authorization Act for Fiscal Year 2005.
This legislation funds over $420 billion
for defense programs, which is a 3.4
percent increase or $20.9 billion above
the amount authorized by Congress
last year.

While I am pleased that we are able
to act on this legislation prior to ad-
journing for the elections, I would be
remiss if I did not mention that once
again, the Defense Appropriations Act
has been signed into law prior to final
action on the Defense Authorization
Act. The responsibilities of authorizors
and appropriators are expected to be
distinct. The Defense Authorization
Act lays out the blueprint for the poli-
cies and funding levels for the Depart-
ment of Defense and its programs. The
role of the Appropriations Committee
is to allocate funding based on policies
provided by authorization bills. In re-
ality however, the Appropriators’ func-
tion, has expanded dramatically, and
the Appropriations Committee now en-
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gages in significant policy decision
making and micromanagement, largely
usurping the role of the authorizing
committees. I hope next year we will
succeed in passing the authorization
measure prior to the appropriations
measure.

The men and women of our Nation’s
Armed Forces put their lives on the
line every day to protect the very free-
doms we Americans hold dear. It is our
obligation to provide key quality of
life benefits to the members of our
military. Great strides will be made by
this bill towards accomplishing that
goal. For example, this Conference Re-
port authorizes a 3.5 percent across-
the-board pay raise for all military per-
sonnel. It repeals the requirement for
military members to pay subsistence
charges while hospitalized, and adds
$7.8 million for expanded care and serv-
ices at the Walter Reed Amputee Pa-
tient Care Center. Also, included in the
conference report is a permanent in-
crease in the rate of family separation
allowance from $100 per month to $250
per month as well as a permanent in-
crease in the rate of special pay for
duty subject to hostile fire or immi-
nent danger from $150 per month to
$225 per month.

We continue to be increasingly reli-
ant on the men and women of our Re-
serve forces and National Guard. In
fact, around 40 percent of all the
ground troops in Iraq and Afghanistan
are composed of National Guard and
Reserve forces as well as nearly all of
the ground forces in Kosovo, Bosnia,
and the Sinai. Many of these soldiers
and sailors leave behind friends, fami-
lies, and careers to defend our nation.
Accordingly, it is the responsibility of
policy makers to ensure we look after
the needs of these patriots. Included in
the conference report is the authoriza-
tion for full medical and dental exami-
nations and requisite inoculations
when reservists mobilize and demobi-
lize as well as a new requirement for
pre-separation physical examinations
for members of the reserve component.
This provision is critical to maintain
and, in some circumstances, increase
the readiness of the total force.

In the Senate version of this legisla-
tion, we passed an important amend-
ment to authorize an increase in the
size of our Army by 20,000 and size of
our Marine Corps by 3,000. I am very
pleased this provision was included in
the conference report. This increase is
absolutely vital in our Army’s ability
to carry out its mission in the global
war on terror. There is no shortage of
evidence supporting an increase in
Army endstrength. Recently, the Army
pulled 3,600 troops out of South Korea
to fill critical needs in Iraq. The De-
partment of Defense should be able to
move troops around as needed to ad-
dress critical needs. However, in this
case, we are sacrificing our readiness
on the Korean peninsula because we do
not have enough solders serving in the
Army.

After returning home for a short pe-
riod of time, soldiers and Marines are
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already making preparations for their
second tour in Iraq or Afghanistan in
as many years. This is not good for mo-
rale, this is not good for retention, this
is not good for readiness, and this is
not good for the soldier’s families.
Eventually, recruitment will be seri-
ously affected by these trends.

Additionally, the Army recently an-
nounced a new stop-loss policy. While,
I certainly recognize the Army’s au-
thority and necessity to issue stop loss
orders, their issuance in this instance
is yet another reason why we need to
increase the size of the Army. For all
the benefits in group cohesion that re-
sults from extended tours, the Army
will be facing a serious crisis when it
comes time for these soldiers to reen-
list on their own accord. I am con-
cerned about the effect that these stop-
loss orders will have on the morale of
our Army. While I still do not believe
that we need a draft, we do need to in-
crease the size of the Army to carry
out important defense missions.

Once again, I am disappointed that
the development of this legislation lent
the opportunity for the annual buy
America battle. In a similar fashion as
last year, the Senate had to beat back
a provision in the house version of the
legislation that sought to protect paro-
chial interests at the cost of our de-
fense industry and American jobs. It
seems as if every year, we fight the
same fight in conference. I am pleased
that once again, the Senate prevailed
over the protectionist leanings in the
House.

As T have stated countless times be-
fore, we need to provide American serv-
icemen and women with the best equip-
ment at the best price for the Amer-
ican taxpayer. By following this simple
philosophy, we will protect both the
men and women in uniform, as well as
our domestic defense industry.

The international considerations of
buy America provisions are immense.
Isolationist, go-it-alone approaches
have serious consequences on our rela-
tionship with our allies. Our country is
threatened when we ignore our trade
agreements. Currently, the U.S. enjoys
a trade balance in defense exports of 6-
to-1 in its favor with respect to Europe,
and about 12-to-1 with respect to the
rest of the world. We don’t need protec-
tionist measures to insulate our de-
fense or aerospace industries. If we
enact laws that isolate our domestic
defense industry, our allies will retali-
ate and the ability to sell U.S. equip-
ment as a means to greater interoper-
ability with NATO and non-NATO al-
lies would be seriously undercut. Crit-
ical international programs, such as
the Joint Strike Fighter and missile
defense, would likely be terminated as
our allies reassess our defense coopera-
tive trading relationship.

The Senate also successfully defeated
an amendment during Senate consider-
ation and again in conference aimed at
crippling the upcoming BRAC round.
BRAC has taken on a new significance
in the war against terror. There has
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not been a time in recent memory
when it has been more important not
to waste money on non-essential ex-
penditures. To continue to sustain an
infrastructure that exceeds our stra-
tegic and tactical needs will make less
funding available to the forces that we
are relying on to destroy the inter-
national network of terrorism. I am
once again pleased that the Senate put
the good of the Department of Defense
over parochial interests and protected
the upcoming BRAC round.

The Department of Defense has come
out with very fair and reasonable cri-
teria used to select what bases are cho-
sen for BRAC. I have every confidence
the Secretary of Defense will carry out
this round of BRAC in a just and con-
sistent manner. Sooner or later surplus
bases must be closed. Delaying or can-
celing BRAC would only make the
process more difficult and painful than
necessary. The sooner the issue is ad-
dressed, the greater will be the savings
that will ultimately go toward defense
modernization and better pay and ben-
efits for our hard working service
members.

I understand that some of my col-
leagues are concerned about the poten-
tial negative effects a base closure may
have on their local economy. But let
me point out that previous base closure
rounds have had many success stories.
For example, after England Air Force
Base closed in 1992, Alexandria, LA,
benefitted from the creation of over
1,400 jobs—nearly double the number of
jobs lost. Across the U.S., about 60,000
new jobs have been created at closing
military bases. At bases closed more
than 2 years, nearly 75 percent of the
civilian jobs have been replaced. This
is not to say that base closures are
easy for any community, but it does
suggest that communities can and will
continue to thrive.

Another issue of considerable diverse
views during conference deliberations
concerned the aerial refueling tanker
lease program. I would be remiss if I
did not take the opportunity to praise
the leadership of Senate Armed Serv-
ices Committee Chairman WARNER and
Ranking Member LEVIN for their stead-
fast vigilance during the three-year od-
yssey on the Air Force’s failed Boeing
767 tanker program. I remind my col-
leagues, again, that three out of the
four defense committees that were re-
quired to approve the original proposal
to lease 100 tankers, did so without so
much as reading the contract for the
$30 billion procurement proposal. It
was the Senate Armed Services Com-
mittee and the Commerce, Science, and
Transportation Committee that put
the brakes on that costly and mis-
guided misadventure. And lest one
thought otherwise, the Boeing 767
tanker investigations in the Depart-
ment of Justice, Department of De-
fense, Office of Inspector General and
the U.S. Senate are continuing and ex-
panding.

Under Section 133 of the National De-
fense Authorization Act for Fiscal Year
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2005, the Air Force may not enter into
a sole-source multiyear contract for
the lease or purchase of Boeing 767s. In-
deed, the Conference Report makes
clear that, at the end of the day, the
Air Force’s plan to modernize or up-
date its fleet must be subject to full
and open competition and the tradi-
tional budget, procurement and au-
thorization track. The conference re-
port brings the Air Force’s plan back
to square one.

The bottom line here is this. The aer-
ial refueling tanker provision in the
defense authorization bill does much to
inject much needed sunlight in a pro-
gram that has largely been insulated
from public scrutiny. In so doing, this
provision, that was adopted, directs the
Air Force to begin—anew from the be-
ginning—in its program to modernize
its tanker fleet. The Air Force will
have to mnow fully consider the
Congress’s direction, prohibiting the
retirement of KC-135E tanker aircraft,
as a worthwhile alternative to updat-
ing tankers through KC-135E to R con-
versions. The tanker legislation in this
bill ensures that any effort by the Air
Force to modernize and replace its
fleet of tankers is done responsibly. We
should expect no less from the Air
Force. That having been said, the final
chapter on the failed tanker lease pro-
gram cannot be closed until those
among Air Force leadership who en-
gaged in misconduct, are held account-
able.

I also would like to thank the chair-
man and ranking member, as well as
Senators DoDD, DEWINE, and HOLLINGS
for their assistance in reauthorizing
the Assistance to Firefighters Grant
Program through Fiscal Year 2009. This
program uses a competitive, merit-
based review process to give grants di-
rectly to local fire departments for
equipment, training, and fire preven-
tion programs. Our nation’s fire-
fighters must be prepared to respond to
a myriad of threats, and this legisla-
tion will help ensure that they are ade-
quately trained and equipped to meet
them.

Mr. President, Americans are blessed
with nearly limitless freedoms and lib-
erties. In exchange for all our country
gives to us, it does not demand much in
return. Yet throughout our history,
millions of people have volunteered to
give back to their nation through mili-
tary service. The selfless acts of cour-
age and sacrifice made by the men and
women in our armed services have ele-
vated our nation to the greatness we
enjoy today.

America is defined not by its power
but by its ideals. One of the great
strengths of the American public is the
desire to serve a cause greater than our
own self interest. All too often, our
younger generations are accused of
selfishness and an unwillingness to sac-
rifice. I disagree. I see generations of
people yearning to serve and help their
fellow citizens. Each year, thousands of
our young Americans decide to dedi-
cate a few years or even a full career to
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protecting the rights and liberties of
others. They often do this with very
real risks to their lives. They volunteer
to do this not for profit, nor for self
promotion, but out of a sense of duty,
service, and patriotism.

I urge my colleagues to support this
important legislation.

Ms. SNOWE. Mr. President, I rise
today to speak briefly on the fiscal
year 2005 national Defense authoriza-
tion conference report.

I acknowledge the leadership of the
senior Senator from Virginia, Mr. JOHN
WARNER, chairman of the Armed Serv-
ices Committee, in bringing this bill to
final passage. Of course, I must also
recognize the ranking member, Senator
CARL LEVIN. I had the privilege of
working with them on the committee
for several years and I can attest that
each year they work together tirelessly
to pass the Defense authorization bill
because they understand how abso-
lutely vital this legislation is to the ef-
fectiveness and well-being of our
Armed Forces.

For that matter, I also recognize
every Senator on the committee for
their efforts because this conference
report authorizes the equipment, the
training, and the operational funds
necessary to support our troops who
are right now operating across the
globe to make our Nation and the
world more secure.

It also reflects the service and sac-
rifice of our troops by making a solid
investment in their quality of life by
increasing their pay and enhancing
educational and health care opportuni-
ties for our active duty military mem-
bers, our National Guard and Reserve
troops and their family members. And
that is only right, for today we are ask-
ing a great deal of our gallant young
men and women as they guard our Na-
tion at home and abroad and, of course,
risk their lives every day to restore
freedom and prosperity to the op-
pressed peoples of Iraq and Afghani-
stan.

This legislation also recognizes that
we owe a continuing debt to those who
have served honorably by continuing to
work on full concurrent receipt for
those with a service connected dis-
ability, the same benefit available to
every other retired Federal employee,
the ability to collect full retirement
pay and disability entitlements with-
out offsets. Last year we made great
strides in addressing the disparity by
which disabled military retirees have
their pension benefits reduced, dollar
for dollar, by the amount of disability
benefits they receive from the Depart-
ment of Veterans Affairs. And this bill
goes even further by removing disabled
retirees, who are rated as 100 percent
disabled, from the 10-year phase-in pe-
riod. Thanks to this bill, those retirees
will be authorized for full concurrent
receipt effective January 2005.

This bill also finally corrects an in-
equity to those who have doubly sac-
rificed for our Nation, survivors of
those who served this Nation well and
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honorably. First, they sacrificed each
day as their loved one defended our Na-
tion and they again sacrificed when
they laid their hero to rest. And how
did we repay them, by reducing their
survivor benefit payment by over 30
percent once they reached age 62.

In the first session of this Congress, 1
sponsored S. 451, along with 46 cospon-
sors, a bill to correct this inequity. My
colleague, Senator LANDRIEU, spon-
sored a similar measure for the same
reasons. This year we worked together
during the debate to include an amend-
ment that would provide survivors re-
lief from this ‘“widow’s tax.” I am very
pleased to note that the conferees also
recognized the unfairness of this reduc-
tion and approved a provision that will,
over the next 3% years, raise the per-
centage of the annuity available for
survivors from 35 percent after age 62
back to the 55 percent they were col-
lecting before their birthday.

This bill provides $420.6 billion for
Defense programs in fiscal year 2005, an
increase of $19.3 billion above the
amount authorized by the Congress
last year. In addition, the conferees au-
thorized $25.0 billion for additional
war-related costs for Operations Iraqi
Freedom and Enduring Freedom, in-
cluding more than $2 billion for force
protection measures, including armor,
munitions, communications and sur-
veillance programs.

In particular, this bill also provides a
little over $10 billion in an area that is
critical to the security of the Nation,
our shipbuilding capacity. It has be-
come more and more apparent that as
we engage the forces of terrorism
around the world we have become in-
creasingly dependent on the ability of
our Navy to not only deliver troops and
munitions to the fight, but to act as
the sea base from which our forces can
operate without restrictions virtually
anywhere in the world.

Yet, as a former chair of the
Seapower Subcommittee, I remain con-
cerned about the Navy’s shipbuilding
program, particularly with respect to
the surface combatant force. As part of
the 2001 Quadrennial Defense Review,
the Navy and DoD approved a plan for
maintaining a 310-ship Navy including
116 surface combatants, cruisers, de-
stroyers and frigates. By the end of fis-
cal year 2003, the Navy’s surface com-
batant fleet had fallen to 106 ships and
the Navy has notified Congress that by
the end of fiscal year 2004, it was their
intent to reduce the force of surface
combatants to 103 ships.

Therefore, I am encouraged that this
authorization provides $3.6 billion for
the construction of three DDG-51
Arleigh-Burke class destroyers for it is
these ships, along with cruisers and
frigates, that provide protection to the
carriers and amphibious ships deployed
to the Persian Gulf and around the
world to prosecute the war on ter-
rorism. Moreover, it adds $100 million
for the DDG in service modernization
program to begin the insertion of ad-
vanced technologies that will dramati-
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cally reduce operation and support
costs to the fleet and mitigate the risk
of back-fitting these technologies on
older ships. Above all, we must pursue
every path necessary to provide tech-
nologies to our sailors that will ease
their workload, enhance their training
opportunities and increase the surviv-
ability of their ships.

However, this is the last planned
funding for the DDG-51 acquisition pro-
gram, and the next generation of sur-
face combatants, the DD(X) and the
Littoral Combat Ship, LCS, are being
funded in the research and develop-
ment accounts. Although this author-
ization provides $1.5 billion for the con-
tinued development of the DD(X), in-
cluding an additional $84.4 million for
the detailed design of the second DD(X)
and $350 million for the continued de-
velopment of the LCS in the RDT&E
accounts, there is a looming gap in the
shipbuilding and conversion, Navy ac-
count for surface combatants.

Without a focused effort on the part
of the Navy to commit and invest in a
robust surface combatant program, I
am concerned not only about the abil-
ity of the Navy’s surface combatant
force to maintain current operating
tempos but the continuing viability of
our shipbuilding industrial base. Many
have noted that in spite of Congress’
efforts to stabilize the workload in our
surface combatant shipyards, the
Navy’s changing construction profile is
undermining those efforts.

I urge the Navy to heed the stated
concerns of Congress, especially those
of us with shipyards facing an uncer-
tain future and do everything in their
power to stabilize their shipbuilding
accounts both in terms of budget and
in schedule.

Importantly, this bill sets aside $66.5
billion in the research and develop-
ment accounts to develop the advanced
technologies our troops will use to
maintain their technological superi-
ority over their adversaries. Signifi-
cantly, conferees authorized $11.2 bil-
lion for the critical science and tech-
nology programs which brings us close
to the goal of setting aside 3 percent of
the defense budget to invest in the
“‘seed corn’ of our future military ca-
pability.

Much of that S&T investment will be
executed at universities and colleges
throughout America. For example, the
University of Maine system has been
on the forefront of the development of
advanced engineered wood structures
and composites. The bill provides funds
so the university can develop the ad-
vanced lightweight structures the
Army needs to meet the requirement
to establish forward operating bases for
our expeditionary forces in the far-
flung regions of the world.

In addition, this bill also authorizes
continued research at the University of
Maine into the structural reliability of
fiber-reinforced polymers composites
in ship assemblies that will help define
and ultimately control the significant
property variations found composite
plates used in Navy ship construction.
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I am deeply disappointed that the
House provision to delay the 2006 BRAC
round by 2 years was not maintained in
this bill because I believe fervently
that closing domestic bases at a time
we are engaged in a global war is not in
the best interests of our Nation.

During the Senate debate on the fis-
cal year 2005 authorization bill, I and
my colleagues, Senators LOTT, DORGAN
and FEINSTEIN offered an amendment
that would have delayed the 2005 Base
Realignment and Closing Process,
BRAC, for 2 years in order to focus on
a closing process for our overseas mili-
tary installations because we believed
that the Nation must reassess its cur-
rent overseas force structure and ad-
just it to meet the threats of today.
Unfortunately, our amendment was
narrowly defeated by a vote of 47 to 49.

Since then, the President has an-
nounced a force restructuring that in-
cludes the closure of several overseas
military facilities and a redeployment
of troops and assets back to the United
States. This is exactly the reason we
offered our amendment and I continue
to strongly believe that until our glob-
al defense posture is defined and our
foreign basing requirements are thor-
oughly understood, closing our domes-
tic bases is premature and ill-advised.

Finally, and most importantly, the
bill continues our commitment to the
men and women in the armed forces
and their families through the enact-
ment of several important pay and ben-
efits provisions. First, it includes an
across-the-board pay raise of 3.5 per-
cent for all military personnel. It also
contains a number of provisions that
will directly aid the families of service
members. For example, the bill re-
moved the existing funding limitations
on the military housing privatization
authorities, which will allow the mili-
tary services to continue to partner
with the private sector to provide the
highest quality housing for military
members and their families in the
shortest amount of time.

This authorization rightly recognizes
that our Reservists and National Guard
troops play an increasingly vital role
in the war on terrorism, and extends to
them expanded benefits in critical
areas such as medical care and special
pay rates. The bill approves permanent
eligibility for up to 90 days of
TRICARE coverage for Reserve mem-
bers and their families prior to mobili-
zation, and 180 days of transitional
health benefits for Reserves, active
duty members, and their families when
the member separates from active duty
service. It also authorizes a new pro-
gram of educational assistance to
members of the Selected Reserve, pro-
viding varying amounts of aid depend-
ing on the length of time they were
mobilized.

Overall, this authorization provides
the men and women of our armed
forces with the equipment they need to
accomplish their mission, the quality
of life they have earned and security
for their families. For these reasons, I
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support this legislation and urge my
colleagues to pass this conference re-
port unanimously because in a time
when our Nation is facing unprece-
dented security challenges and dan-
gers, we can do no less.

Ms. SNOWE. Mr. President, as chair
of the Senate Committee on Small
Business and Entrepreneurship, I ex-
press my views on the Conference Re-
port for H.R. 4200, the fiscal year 2005
DOD Authorization Act. Defense au-
thorization legislation typically con-
tains a variety of provisions pertaining
to government contracting, and these
provisions have a significant impact on
the ability of small firms to compete
for Federal procurement dollars. Small
businesses will find that this report
contains both positive and negative
provisions.

First, I express my deep disappoint-
ment with the decision of the Con-
ference Committee to remove from the
act the legislative language requiring
consideration of small business inter-
ests by the Office of Federal Procure-
ment Policy’s advisory panel on reform
of government contract laws, extend-
ing the panel’s term, and specifically
requiring the panel to reports its find-
ings to the Congressional small busi-
ness committees. I originally proposed
this language as Senate Amendment
No. 3273. It was adopted unanimously
by the Senate and codified in Section
805 of the DOD Authorization Act.

The work of this advisory panel, like
its predecessor panels, is critical to the
long-range direction of acquisition re-
forms. This panel, authorized by Sec-
tion 1423 of the fiscal year 2004 Na-
tional Defense Authorization Act, was
to emphasize the study of commercial
practices, performance-based con-
tracting, the performance of acquisi-
tion functions across agency lines of
responsibility, and the use of Govern-
mentwide contracts. In making ap-
pointments to the panel, the adminis-
trator for Federal Procurement Policy
was required to consult the agency
heads as well as the House and Senate
Armed Services Committees, Govern-
mental Affairs Committee, and House
Government Reform Committees. The
panel’s authorizing legislation required
it to prepare a written report with rec-
ommendations and to submit this re-
port to these named Committees along
with the Office of Federal Procurement
Policy Administrator, or OFPP.

Curiously, the panel’s mandate was
silent with regards to small business
contracting, even though the Federal
Government is committed by law to
the goal of awarding 23 percent of all
prime contracts to small businesses.
My amendment, as adopted by the Sen-
ate, responded to this glaring omission
by extending the panel’s reporting pe-
riod, requiring the panel to make rec-
ommendations on assuring small busi-
ness participation in Government con-
tracting, and directing the panel to
submit its report to the House and Sen-
ate Small Business Committees.

Because of President Bush’s strong
support for small business contractors,

S10953

the policies of Section 805 had solid
backing from the administration. Over
the summer, I wrote to the White
House and requested that small busi-
nesses be represented both in the com-
position and in the work of this panel.
In reply, OFPP Acting Administrator
Robert Burton responded that, ‘‘Based
on your suggestion, I will ensure that
senior level representation from the
Small Business Administration will
serve on the panel. Moreover the Office
of Federal Procurement Policy will re-
quest the panel to specifically address
small business contracting and subcon-
tracting issues.”

Some recent changes to Federal pro-
curement laws have had the effect of
decreasing competition, account-
ability, and transparency in the pro-
curement process while increasing the
barriers to entry faced by small busi-
ness contractors. Section 805 was de-
signed to address this unfortunate
trend, and I believe it should not have
been removed.

I am particularly disappointed the
conference report contradicts the pub-
lic position of the administration that
small business interests deserve consid-
eration in formulating Federal pro-
curement reforms by the Office of Fed-
eral Procurement Policy advisory
panel. However, let me be clear: the
Conference Committee’s decision to re-
move Section 805 does not overrule the
commitment of the OFPP adminis-
trator and does not prevent the Senate
Small Business Committee from close-
ly monitoring the work of the panel
and holding in-depth oversight hear-
ings on its report.

In addition, I find unfortunate the
choice to permit exemption of the en-
tire landscaping and pest control in-
dustries from the application of the
Small Business Act. Adoption of this
provision was not marked up by either
the Senate Committee on Small Busi-
ness and Entrepreneurship or the
House Committee on Small Business.

I also regret the conference commit-
tee’s decision not to authorize transi-
tional counseling on federal procure-
ment opportunities at the DOD and the
Department of Veterans Affairs facili-
ties. Our veterans, especially service-
disabled veterans, deserve immediate
assistance. However, I am encouraged
that the Conference Committee di-
rected the Comptroller General to con-
duct a study on this subject. I am also
very pleased that HUBZone and serv-
ice-disabled veteran-owned small busi-
nesses can now participate in the DOD
Mentor-Protégé Program, preserved
the parity between the small business
reserve threshold and the simplified ac-
quisition threshold in future threshold
adjustments for inflation, limited the
period of multi-year task order con-
tracts to 10 years, protected small busi-
nesses engaged in the DOD satellite
procurement against arbitrary
changes, and refused to adopt changes
to source selection criteria which may
have favored large businesses over
small contractors.
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In conclusion, I again commend
President Bush and Acting OFPP Ad-
ministrator Burton for the administra-
tion’s continued steadfast support of
small business-friendly procurement
policies. I look forward to continuing
to work closely with the Office of Fed-
eral Procurement Policy.

Mr. REID. Mr. President, I want to
express my appreciation to Senators
WARNER and LEVIN for their expert
guidance for moving this huge piece of
legislation through the Congress. This
will now go to the President of the
United States.

One of the provisions in this legisla-
tion is so important to me—more im-
portant to 40,000 100-percent disabled
Americans. Those who are 100-percent
disabled will receive the concurrent re-
ceipts immediately. We had a 10-year
phaseout. That will no longer be the
case.

That was not easy, but it is really
wonderful because, first of all, those
40,000 are either disabled, unable to
work at all and, frankly, the vast ma-
jority of them may not live 10 years to
receive their benefits. This is so impor-
tant that these most dedicated mem-
bers of our armed services, who are 100-
percent disabled, will receive these
benefits immediately.

I appreciate very much the work of
the chairman and ranking member,
Senator LEVIN.

I also want to express my apprecia-
tion to Senator HARKIN. Senator HAR-
KIN basically had a hold on the work we
do around here, meaning he was going
to slow everything up. Senator HARKIN
is a veteran himself. He understands
that this is not something which needs
to be held up.

I want the RECORD to be spread with
the appreciation of the four leaders for
Senator HARKIN’s cooperation in this
matter to allow this bill to go to the
President right now.

Mr. WARNER. Mr. President, I join
in that. Senator HARKIN was actually a
Naval aviator. We have discussed that
distinguished part of his career many
times.

I thank the distinguished senior Sen-
ator from Nevada. He very quietly
works on issues. I can remember a year
ago we stood in this well when we
weren’t able to achieve that goal, the
distinguished Senator from Nevada
himself—I think Senator MCCAIN was
very active and Senator LEVIN. We
said: All right. This year we can’t get
it, but next year we will. Through the
Senator’s absolute resolute determina-
tion that was accomplished. He did it
for a category of veterans who are well
deserved of this recognition by the
Congress and the American people for
their services.

I thank the Senator.

————

TECHNICAL CORRECTION IN
ENROLLMENT OF H.R. 4200

Mr. WARNER. Mr. President, I be-
lieve this has been cleared on both
sides.
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I ask unanimous consent that the
Senate proceed to the immediate con-
sideration of H. Con. Res. 514, which is
at the desk.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.

The assistant legislative clerk read
as follows:

A concurrent resolution (H. Con. Res. 514)
directing the Clerk of the House of Rep-
resentatives to make a technical correction
in the enrollment of the bill H.R. 4200.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. WARNER. Mr. President, I ask
unanimous consent the concurrent res-
olution be agreed to, the motion to re-
consider be laid upon the table, and
that any statements relating to the
concurrent resolution be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (S. Con.
Res. 514) was agreed to.

Mr. WARNER. I thank the distin-
guished Presiding Officer.

I yield the floor.

The PRESIDING OFFICER. The dis-
tinguished Senator from Alaska, chair-
man of the Appropriations Committee,
is recognized.

Mr. STEVENS. I thank the Chair.

The House passed the military con-
struction appropriations bill as well as
the homeland security bill. No one
voted against the bills. The first one
was 374-0 and the second was 368-0.

Military construction contains $2.8
billion for the drought and $11.6 billion
for disasters which includes the hurri-
canes. This bill affects all our States
with farms that are suffering from the
drought and it helps states like Florida
and Alabama that were in the path of
the hurricanes. FEMA will likely run
out of money tonight, Saturday, Octo-
ber 9.

On October 1 FEMA had $836 million
which included a $500 million carryover
from FY 2004 and a $336 million appor-
tionment under the continuing resolu-
tion. That means they get 51 days
worth of cash since the CR takes us
through November 20. But FEMA tells
me that they burn through this money
at approximately $65 million to $79 mil-
lion a day. The balance in the disaster,
fund yesterday, Friday, October 8, was
only $150 million. The fund runs dry to-
night.

It is true they can re-apportion under
the CR, which means they can transfer
funds from other areas but it will have
to be taken from places like our Fed-
eral air marshals, air cargo inspec-
tions, port security, and more.

On homeland, many believe we will
be attacked before the election. There
is a continuing resolution in affect
until November 20 but getting this bill
increases much of the effort we are
making to protect the United States.

It also has new programs that cannot
be started until we pass this bill. Some
of the program I refer to are radiations
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detection, aviation security tech-
nology, border surveillance, additional
detention and removal programs. Get-
ting more screeners at airports is on
hold. All first responder grant alloca-
tions would be put on hold.

The Coast Guard will not be able to
re-engine the HH-65 helicopter for at
least 6 months, causing the Coast
Guard to continue to experience alarm-
ing rates of engine failures. At current
funding levels, there are insufficient
funds to support the Coast Guard’s in-
creased force presence in Iraq port se-
curity units, patrol boats, and security
forces on oil rigs.

Cargo screening will remain only at
current levels—we will forgo a tripling
of cargo screening on passenger air-
craft. Research and development of
new technologies for cargo security
will be delayed.

TSA will not hire replacement
screeners to fill vacancies at airports,
causing longer lines at airports, par-
ticularly around the holiday period.
TSA will delay airport modifications
to install explosive detection devices
to screen for explosives in carry-on
baggage as recommended by the 9/11
Commission.

The department will not be able to
hire additional Federal air marshals,
FAMs and, in fact, may have to lay off
FAMs that they have on staff, up to
500.

This bill includes significant in-
creases in the intelligence capabilities
of the department. A continuing reso-
lution will prevent that expansion from
taking place leaving the nation at risk.

Under a continuing resolution the
Transportation Security Administra-
tion has very little funding for rail and
transit security. All of the additional
funding available for inspectors, canine
teams, research and other activities is
in the fiscal year 2005 appropriation.
None of the additional funding for let-
ters of intent for airport security modi-
fications will be available.

Seven hundred and ninety-two new
Coast Guard personnel will not be hired
to enforce maritime security plans.

It prevents interoperable commu-
nications and personal protective
equipment from reaching rural and
smaller communities.

Fire departments will remain criti-
cally understaffed without the imple-
mentation of the SAFER Act.

The biowatch program will not be ex-
panded in major urban areas, affecting
our ability to detect the release of bio-
logical agents in the air.

It stops the procurement of 250 addi-
tional radiation detection/inspection
systems.

It delays procurement of border sur-
veillance systems to monitor and de-
fend U.S. borders.

It delays Container Security Initia-
tive, CSI needed to stay on schedule to
add up 22 more ports to existing 25.

It delays establishment of fugitive
operation teams and hinders immigra-
tion enforcement—limiting detention
and arrest operations of criminal alien
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fugitives and hindering our ability to
keep jailed aliens from being released
into our communities.

It delays staffing up for overseas op-
erations to ensure no visas are granted
to foreign visitors who pose a security
risk.

It delays adding 750 beds to hold alien
detainees, allowing 5,000 deportable
aliens to stay in our communities.

It delays support to reduce the back-
log in immigration prosecutions.

Delaying the bill delay this Nation’s
security. Delaying the bill delays help
to those that are suffering from the
after-affects of numerous hurricanes.
Delaying the bill will delay much need-
ed drought assistance.

Mr. President, I am here because the
Military Construction appropriations
bill, as well as Homeland Security ap-
propriations bill, has passed the House.
Both of them have passed the House. I
know we are not supposed to talk
about the vote over there, particularly
about how many people voted. But I
think we can say consistent with the
rules that each one of these bills was
passed unanimously with not one sin-
gle opponent. Why? Because the Mili-
tary Construction bill contains $2.8 bil-
lion to the drought program and $11.6
billion for the disasters, particularly
those relating to the hurricanes in the
Florida area.

This bill will affect all of the States
that have farms that are suffering from
drought. It certainly helps the Florida
area and Alabama—particularly in the
path of those hurricanes.

But the reason I have come to the
floor now to talk to the Senate is I was
reliably informed this afternoon that
FEMA runs out of money tonight.

I want to say that again. I hope Sen-
ators will listen. FEMA runs out of
money tonight. There will be no more
payments made in Florida or Alabama.
I am told people down there are living
in tents. The temperature is rising.
They are being given buckets of ice to
try to keep cool. They have patients
being moved from medical facilities.
They are in temporary quarters.

This is probably the worst series of
storms in the history of this country.

On October 1, FEMA had $836 million.
That included a $500 million carryover
from 2004, and they were allocated $336
million under the continuing resolu-
tion we passed that expires November
20.

As of tonight, that money is gone.
This really is an emergency now.

We have been delayed for one reason
or another as we tried to get these bills
passed. There were riders offered on the
bill in both Houses. We tried to work
those out in conference. I know there
are some people who are disturbed
about some of the riders that weren’t
included. These were legislative riders
that did not pertain to the bills them-
selves, and there are some that were
accepted.

But we have to get this bill done and
to the President as quickly as possible.

This covers everything you can think
about in terms of the Homeland Secu-
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rity bill—Federal air marshals, air
cargo inspections, port security.

As I said, we have a continuing reso-
lution in effect until November 20. As
far as the FEMA money, it is gone.

I think we have an absolute obliga-
tion to these people who are providing
the security for this country to see to
it that they get their money on time.

We were unable to get these bills
done by the end of the fiscal year,
which was September 30, because we
had no budget resolution.

We have been working against all
sorts of impediments in the appropria-
tions process this year.

We have a number of things in this
bill that are absolutely necessary.

We have funds for the Coast Guard,
for instance. Many people don’t realize
the Coast Guard has a 