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The House was not in session today. Its next meeting will be held on Tuesday, February 8, 2005, at 2 p.m.

The Senate met at 2 p.m. and was
called to order by the President pro
tempore (Mr. STEVENS).

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Almighty God, source of all life,
today we offer You ourselves, thanking
You for the opportunity to serve You
and country. Forgive us for being si-
lent when we should speak, for being
useless when we could be useful. Watch
over and protect our Nation’s military.
Give our warriors courage as they face
the foe and skill in performing their
duty. Bless our lawmakers. Give them
steadfast hearts which no unworthy
thought can drag downward and no
tribulation can wear out. Teach them
to serve You as You deserve, to give
and not count the cost, to toil and not
seek for rest, to labor and not ask for
any reward except that of knowing
that they are doing Your will.

Use each of us to build a world fit to
live in. We pray in Your wonderful
name. Amen.

———

PLEDGE OF ALLEGIANCE

The PRESIDENT pro tempore led the
Pledge of Allegiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

Senate

MONDAY, FEBRUARY 7, 2005

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will be a pe-
riod for the transaction of morning
business with Senators permitted to
speak therein for up to 10 minutes
each.

———

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. The
majority leader is recognized.

—————

SCHEDULE

Mr. FRIST. Mr. President, today we
have a period of morning business until
3 this afternoon, and at 3 we will begin
consideration of S. 5, the class action
fairness bill. The agreement reached
last week provides for debate only and
requires amendments to be limited to
the subject matter of the bill. I encour-
age Members to make their opening
statements today so that we may begin
the amendment process early tomor-
TOW.

I thank the Democratic leader for his
cooperation as we begin the class ac-
tion legislation. We have a short list of
possible amendments from the other
side. I hope we can lock in an exclusive
list at the earliest time to facilitate
management of the bill. I don’t want to
encourage amendments, but I would
forewarn all Senators, if they intend to
offer an amendment to the class action
bill they should notify their respective
chairmen just as soon as possible and
notify the cloakrooms as well.

In addition to beginning the debate
on the class action bill today, we will

also consider a resolution relating to
the recent elections in Iraq. That reso-
lution has been circulated, and we ex-
pect to have a rollcall vote on the reso-
lution at 5:30 this afternoon. We hope
to have that agreement locked in
shortly, and we will alert Members ac-
cordingly when consent is granted for
that vote.

I also would announce that the
Homeland and Governmental Affairs
Committee is expected to report the
nomination of Michael Chertoff to be
Secretary of Homeland Security. Clear-
ly we will want to schedule that impor-
tant nomination for floor action as
soon as possible.

I yield the floor. I will have a few
minutes on leader time shortly but
would be happy to turn to the Demo-
cratic leader.

———

RECOGNITION OF THE
DEMOCRATIC LEADER

The PRESIDENT pro tempore. The
Democratic leader is recognized.

———

REPUBLICAN NATIONAL
COMMITTEE LETTER

Mr. REID. Mr. President, when Presi-
dent Bush was elected, he said that he
wanted to be a uniter and not a divider.
We took him at his word. The last 4
years have not worked out well. There
has not been much unity in Wash-
ington, but a lot of divisive matters
come before us and the tone has not
been good.

The day after this last election when
the President was reelected he called
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me when I was in Las Vegas and we had
a very pleasant meeting on the tele-
phone. He said he wanted to get along.
He wanted to set a better tone in Wash-
ington.

This past Wednesday, the State of
the Union Message was given. The
President said the same thing there—
he wanted to get along, to cooperate.

Today, the newspaper of Capitol Hill,
“Rollcall,” has a front page story:
“RNC Turns Up Heat on Reid.” It is a
big story. It says among other things
that they are sending out a 13-page re-
search document, the RNC, the Repub-
lican National Committee, ‘‘a 13-page
research document today to roughly 1
million people detailing Reid’s

.’—what they don’t like about me,
saying what they want to do is just
like they did to Daschle.

I don’t think the President of the
United States can say one thing and
then do something else and get away
with it. Is this how he wants to be a
uniter, not divider? He cannot distance
himself from the Republican National
Committee. The Republican National
Committee is his committee. He picks
the chairman. He picks everybody
there. He raises the money for it. It is
the President’s organization. He can’t
say one thing to the American people
and to the Democratic leader of the
Senate and then send out scurrilous
letters saying that I am a bad guy, in
great detail. I mean, is President
George Bush a man of his word? Is
what he is telling the American people
just a charade?

Last Wednesday, just a few days ago,
as I have mentioned, he said that he
was going to reach out to the Demo-
crats. This is a strange way to reach
out.

Mr. President, I call upon you to re-
pudiate this document, to tell the Re-
publican National Committee don’t
mail it. Tell them not to send it. We
haven’t dealt with one piece of legisla-
tion here on the Senate floor, yet they
are sending out, to a million people,
what they think is to have REID
roughed up a little bit.

What politics is all about, what gov-
ernment is all about, is honesty, integ-
rity—not phoniness. Why didn’t he
stand and tell the American people last
Wednesday that one of the first items
of business we were going to do in
Washington is send out a hit piece on
the Democratic leader? If he is honest
with the American people, why doesn’t
he just call it the way it is? It is going
to be politics as usual, directed from
16th and Pennsylvania Avenue. Hon-
esty, integrity and truth—if those are
the watch words of this President, he
will repudiate what his Republican Na-
tional Committee is doing.

I yield the floor.

The PRESIDENT pro tempore. The
Senator from Maine is recognized.

Ms. COLLINS. I thank the Chair.

(The remarks of Ms. COLLINS per-
taining to the introduction of S. 300 are
located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

CONGRESSIONAL RECORD — SENATE

The PRESIDING OFFICER (Mrs.
DOLE). The Senator from Rhode Island
is recognized.

————

IN HONOR OF STANLEY KIMMITT

Mr. REED. Madam President, I rise
to commemorate the life and accom-
plishments of Stan Kimmitt, former
Secretary of the Senate Majority and
Secretary of the Senate, retired Army
colonel and loving husband and father.
On December 7, 2004, the Senate and
the Washington community lost a de-
voted friend, one whose work honored
the institution of the Senate and the
value of bi-partisanship.

Throughout his careers in the mili-
tary, political and corporate worlds,
Stan Kimmit dedicated his life to pub-
lic service and democratic ideals. He
first served our Nation in WW II and
Korea, then as Majority Leader Mike
Mansfield’s senior staff member for 11
years and later for 5 years as Secretary
of the Senate and finally as a consult-
ant.

Stan was born on April 5, 1918 in
Lewistown, MT. His father was a wheat
farmer until drought destroyed the
family’s crop in the early 1920s. The
family moved to Great Falls, MT,
where Stan spent the remainder of his
childhood. He enrolled at the Univer-
sity of Montana where he took an
Asian history class taught by a man
who would be very influential in his
life, a man named Mike Mansfield.

In June of 1941, Stan was drafted out
of college and began what would be-
come a 24-year Army career. He was
sent to Europe where he was a combat
commander and fought in the Battle of
the Bulge. He crossed the bridge at Re-
magen and was part of the first U.S. di-
vision to occupy Berlin. Stan entered
the Korean War as a first lieutenant,
where he served as an artillery officer
at Pork Chop Hill. After completing his
bachelor’s degree at Utah State Uni-
versity, he went back to the Army to
serve in Europe. The Army later as-
signed him to serve as secretary of the
Army office of legislative liaison to the
Senate, his first of three terms in this
post. During his assignment to the
Senate, he renewed his connection to
the Senate Majority Leader from Mon-
tana, Senator Mike Mansfield.

By the time Stan retired from the
Army in 1966 as a colonel, he was deco-
rated with the Silver Star, the Legion
of Merit, the Bronze Star for Valor
with Three Oak Leaf Clusters and was
inducted into the Field Artillery Offi-
cer Candidate School Hall of Fame.

He approached his career in the Sen-
ate in the same manner with which he
approached his commitment to the
Army, with integrity, with fairness,
and with an enormous deal of respect
for the institution. Stan was always
troubled by the partisanship in Wash-
ington because he thought of the insti-
tution as a family. He honored the
principles of the party, but always
knew that it was part of a bigger pic-
ture. He was grateful for the oppor-
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tunity to have served Senator Mans-
field but, above all, Stan was grateful
to have served in the United States
Senate.

Even after many years in Wash-
ington, true to his roots, Stan always
considered himself ‘‘a gopher-shooting
Montana boy at heart.” I had the privi-
lege of knowing Stan through his sons
Robert, Jay and Mark, they were con-
temporaries of mine at West Point.

They established extraordinary ca-
reers in their own capacity. Bob
Kimmitt was former Ambassador to
Germany under President Bush. Jay
Kimmitt served this institution as a
member of the Appropriations staff.
Mark Kimmitt is today a general offi-
cer to the U.S. Army.

Stan had a large family. He leaves
behind his wife Eunice, his 5 children,
his 12 grandchildren, and 1 great-grand-
child. I extend my deepest condolences
to his friends and his family. Stan
Kimmitt served this Nation with dis-
tinction; the Senate shall miss such a
devoted friend and such a humble serv-
ant.

I yield the floor.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

——
CLASS ACTION FAIRNESS ACT

Mr. FRIST. Madam President, in
about 40 minutes or so we will be for-
mally bringing to the floor S. 5, the
Class Action Fairness Act. There will
be opening statements over the course
of the afternoon. We will not be sub-
mitting amendments specifically on
the bill today or voting on the bill this
afternoon, but I would like to take a
few minutes and introduce my strong
support on this important bill, a bill
we have worked on for several years
now in a bipartisan way. It is impor-
tant, I believe, to put the debate in
context.

This particular bill gives us the first
opportunity to take a major step for-
ward on this floor to halt lawsuit
abuses that occur across the country.
Every 2 seconds a lawsuit is filed in
America—every 2 seconds. In 2002, that
added up to 16.3 million lawsuits filed
in State courts.

In the past decade, litigation has
skyrocketed, creating the most expen-
sive litigation system in the world. In
2003, the tort system cost an incredible
$246 billion. In other words, that is ap-
proximately $845 for every man,
woman, and child.

At the current rate of increase, it is
estimated that the per capita cost of
the tort system will go up to $1,000 per
person by 2006. That is $4,000 for a fam-
ily of four. Nationally, the tort system
costs more than the entire economic
output of my own State of Tennessee.

The result of this runaway litiga-
tion? Clogged courts, wasted taxpayers’
dollars, restrained competitiveness,
and unjust settlements that award
huge attorney fees at the expense of in-
jured victims who often get a coupon
or nothing at all.
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Businesses spend millions of dollars
each year defending themselves against
lawsuits, many of them frivolous.

Home Depot is now one of America’s
largest and most successful companies,
but Bernie Marcus, who cofounded
Home Depot back in 1978, says his busi-
ness could never have gotten off the
ground in the current legal climate.
That is thousands of jobs that would
have never been created, millions of
products never sold, and prices that
would never have been introduced for
the benefit of consumers.

Contrary to popular perception,
small businesses, which are the engine
of economic growth in our country, are
the ones which are hardest hit by the
lawsuit industry—mnot the large cor-
porations. Small businesses take in 25
percent of America’s business revenue
but they bear 68 percent of the business
tort costs.

Let me repeat: Small businesses take
in 25 percent of America’s business rev-
enue but they bear 68 percent of the
tort costs.

They spend a staggering $88 billion a
year on legal fees—$88 billion that
could be used to hire more workers,
create more jobs, expand their busi-
nesses, or develop new products and
services.

Many small businesses can’t afford
the legal burden, so they close up shop
and jobs are lost—and the economy
overall suffers.

Clearly, it is time for reform. We
simply cannot afford the status quo.
The cost of doing business in America
keeps going up while respect for our
legal system goes down.

That is why today, as a first step, we
are tackling class action. We should
consider focusing on other areas of law-
suit abuse, including medical liability,
asbestos, and bankruptcy—and in due
time we will do just that. But we are
beginning with class action to help
those injured by negligence who often
receive little or nothing while their at-
torneys pocket millions.

Class action serves an important pur-
pose in our justice system. We all know
that. Class action lawsuits allow plain-
tiffs whose injuries are not big enough
to justify the legal expense individ-
ually to combine their claims into one
suit against a common defendant. This
is an important and valuable tool to
keep unscrupulous companies honest
and to compensate legitimate victims.

But the system has gotten off track.
Opportunistic attorneys are distorting
the process to generate excessive attor-
ney fees at the expense of the injured
plaintiffs. Take, for example, a case in
my home State involving faulty plastic
pipes.

Throughout the 1970s and the 1980s, 6
million to 10 million new homes and
apartments were fitted with the plastic
piping. PB pipes, as they are known,
were generally considered cheaper and
more durable than either copper or gal-
vanized steel systems. They were espe-
cially popular in the Sun Belt where we
were experiencing a huge housing
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boom. Before long, however, the pipes
and the fittings began to fail, causing
leaks and property damage.

A class action suit was filed on behalf
of the homeowners who were stuck
with these defective pipes. After exten-
sive litigation, the lawyers reached a
deal. The homeowners were eligible to
receive less than 10 percent of the total
settlement fund—Iless than 10 percent.
Meanwhile, the plaintiffs’ attorneys
negotiated for themselves a $45 million
payday—the equivalent of $2,000 per
hour. This is just one of many exam-
ples of consumers getting a fraction of
the total settlement, while the lawyers
got millions.

In fact, the Class Action Fairness Act
enumerates a consumer class action
bill of rights which will put an end to
these unfair compensation packages.
Under the Class Action Fairness Act,
lawyers’ fees for coupon settlements
must be based either on the value of
the coupons that are actually redeemed
or the hours actually billed in pros-
ecuting the class action. The consumer
provisions will also require settlement
deals to be written in plain English so
plaintiffs know what is being nego-
tiated and can make informed deci-
sions about how to proceed.

Second, the bill before the Senate
will help end the phenomenon of forum
shopping. Aggressive trial lawyers have
found there are a few counties that are
what is known as lawsuit friendly.
These elected State court judges are
quick to certify a class action and ju-
ries are known to grant extravagant
damage awards.

The same defendant can face copycat
cases in different States, each granting
a different result. These counties may
have little or no geographic relation-
ship to the plaintiffs or the defendant,
but the trial lawyers know that simply
the threat of suing in these counties
can lead to large cash settlements. One
study estimates that virtually every
sector of the U.S. economy is on trial
in only three State courts.

The Class Action Fairness Act moves
those large nationwide cases that genu-
inely impact the interstate commerce
to the Federal courts where they be-
long. These are commonsense reforms
that will bring fairness back to the sys-
tem.

For these reasons, the Class Action
Fairness Act enjoys strong bipartisan
support. It was reported out of the Sen-
ate Judiciary Committee with a bipar-
tisan majority. I am confident if we
continue working together to pass a
clean bill without amendment, it will
pass the House of Representatives
quickly and be ready for the Presi-
dent’s signature. Class action is an im-
portant tool of justice, but it is a tool
that has been badly abused. Class Ac-
tion Fairness Act will bring rationality
to the system which will benefit the
truly injured, keep America competi-
tive, and restore the public respect for
the law.

I yield the floor.

Mrs. BOXER. I suggest the absence of
a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. BOXER. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
ORDER OF PROCEDURE

Mrs. BOXER. Madam President, may
I ask what is the order at the current
time?

The PRESIDING OFFICER. Morning
business, with Senators permitted to
speak for up to 10 minutes each.

Mrs. BOXER. Does one have to ask
unanimous consent to go past the 10
minutes?

The PRESIDING OFFICER. Yes.

Mrs. BOXER. I ask unanimous con-
sent I be able to speak for up to 20 min-
utes as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
CLASS ACTION LAWSUITS

Mrs. BOXER. Madam President, Sen-
ator FRIST came to the Senate to make
some opening remarks about the class
action bill that will be before the Sen-
ate. There will be a very good debate
on this bill. T will make a couple of
points.

The Senator said every 2 seconds a
lawsuit is filed. I have no reason to
doubt his number, but I wonder if he
has looked at who is filing the law-
suits. The last time I looked, it was
mostly one business suing another
business. So before we come to the Sen-
ate and say we have to do something
about the class action lawsuits, saying
every 2 seconds a lawsuit is filed gives
the wrong impression. We are going to
get the exact numbers, but I make that
point.

What we will find among colleagues,
regardless of party, we all want to
make sure these lawsuits are fair and
that they are heard in a fair way. It ap-
pears when a class action lawsuit winds
up in a Federal court, the judge, on
many occasions, if not most occasions,
refuses to hear it because the plaintiffs
come from so many different States. I
will give an example of what these law-
suits are about.

When we talk about lawyers, we talk
about fees, we talk about costs the law-
yers have, or the time they have. We
are overlooking the main point, which
is: what are these class action lawsuits
about? I will talk about a couple of
these lawsuits because we need to put a
human face on what they are.

Rob Sanders of Maryland explained
how his daughter was killed, as were
other children, by a deployed airbag in
a Chrysler minivan. For years, con-
sumers have pursued class action cases
against Chrysler to force the company
to replace existing airbags in such ve-
hicles with others that deploy less rap-
idly and do not pose a safety risk to
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the car’s occupant. As someone who is
small in stature, I can say the auto-
mobile companies make these airbags
to protect people who are much larger
and much heavier, and much taller
than appropriate for children. We have
seen children killed by these airbags.

We all want airbags that work, re-
gardless of our weight, our height, or
stature. A class action was blocked in
a Louisiana Federal court because the
judge threw up his hands. But in Okla-
homa—as we all know, that is a con-
servative State—the State court is pro-
ceeding to look at this even though the
company has been working for years to
block it. We are talking about life and
death. We are talking about real vic-
tims.

Let’s talk about the ability to make
a living. Georgie Hartwig of Wash-
ington State is a former Wal-Mart em-
ployee who was cheated out of over-
time pay. This is a common practice,
unfortunately, at many of the company
stores. Her class action case is being
heard in State court. Three Federal
courts have refused to hear such Wal-
Mart cases, whereas five State courts
have allowed them.

I am hopeful as we move this bill for-
ward, we will ensure that at least some
court will hear these important cases.
They involve real people. I am sure
Georgie Hartwig of Washington State
and her colleagues at Wal-Mart have to
raise a family and pay the rent. If we
have a system that simply shuts the
courthouse door, be it a State court-
house or a Federal courthouse, we are
not fulfilling our job to make sure peo-
ple get justice, they get it expedi-
tiously, and it is done fairly.

Shelly Toliver is a firefighter from
Connecticut. These are the people we
are talking about here—Americans.
Shelly Toliver, a firefighter from Con-
necticut, described how she brought a
State class action suit against Credit
Acceptance Corporation of Michigan
for cheating her and other consumers
out of their vehicles in violation of
Connecticut law, destroying their cred-
it ratings in the process. We all know
what it is to get a bad credit rating by
mistake. It is terrible. Ultimately, the
class members had their purported debt
to the company wiped out and their
bad ratings cleared because they were
able to get their case heard.

It goes on and on. I hope as we get
through this bill we will be honest with
the American people regarding whose
rights are at stake. We are supposed to
be here for the rights of the men and
women of this country, the families of
this country. The corporations, which
are rather faceless, 1 support when
they do the right thing, but when they
do not do the right thing, when they
wrong a firefighter, if an automobile
company does not do what they should
to protect children, there ought to be
justice. That is all we are saying.

Are there abuses? Yes. Should we re-
solve them? Yes. I am very happy to do
that. It is true, we have abuses every-
where. We should fix those abuses.
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We have to be careful we are being
sincere. There is one colleague who has
been very strong on capping pain and
suffering, but when it happened in his
own family, he went for the gold. So
let’s be careful. The American people
are watching. If we say we ought to cap
pain and suffering for our constitu-
ents—forget about it, one size fits all.
This is not class action, but these are
other kinds of cases this Republican
Senate is coming after: one size fits all.
Let’s cap it it is killing us; it is killing
the country.

I go to the supermarket every week.
No one comes up to me and says,
please, please, do something about the
filing of lawsuits when their child died
in a hospital. What they will say to me
is, make sure there is fairness for vic-
tims.

Let’s get together and do the things
that have to be done so that the people
who get the benefit are our constitu-
ents. Do not close the courthouse door
to firefighters, moms and dads, who are
working for justice in their lives.

——
AN INCOMPLETE BUDGET

Mrs. BOXER. The President has sent
down his budget. We are going through
it now to see what it means for our
State. But this is quite a budget. This
is a budget that does not include the
costs of the war in Iraq. This is a budg-
et that does not include the costs of
the war in Afghanistan. This is a budg-
et that does not show the true costs of
making the tax cuts permanent. This is
a budget that does not show the costs
of what I call anti-Social Security,
going into personal accounts, which is
an enormous multitrillion dollar cost.

So you have a document which is, on
its face, incomplete. That is the best
way I can put it: incomplete. Other
people might use another word for it,
but I will be charitable and say it is in-
complete. Why can’t the President
show the true costs? Because he could
not hold up his head if he put the true
costs in there. We would be looking at
deficits that are ruinous. The truth is,
the deficits are ruinous.

When President Bush took over, he
had a surplus as far as the eye could
see. He turned it into a deficit in 15
minutes. He said the tax cuts would be
so great that we would have economic
growth and we would suddenly have a
balanced budget. It did not happen.

Let me tell you what else is not in
this budget. Where is the money from
the Iraqi oil that was supposed to be
coming our way? On March 27, 2003, not
that long ago, this is what Paul
Wolfowitz, the Assistant Secretary of
Defense said, in congressional testi-
mony, sworn to tell the truth:

The oil revenues of Iraq could bring be-
tween $50 and $100 billion over the course of
the next two or three years. . .. We’re deal-
ing with a country that can really finance
its own reconstruction, and relatively soon.

Let me repeat that. A Bush adminis-
tration spokesperson, very high up in
the Defense Department, said:
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The o0il revenues of Iraq could bring be-
tween $50 and $100 billion over the course of
the next two or three years. . . . We're deal-
ing with a country that can really finance
its own reconstruction, and relatively soon.

Well, here it is, folks, it is 3 years
later, and not a penny of revenue is
coming into our budget to help us, and
the whole cost of the Iraq war is out-
side the budget—a disaster.

Here is another claim, by White
House spokesman Ari Fleischer:

Iraq, unlike Afghanistan, is a rather
wealthy country. Iraq has tremendous re-
sources that belong to the Iraqi people. And
so there are a variety of means that Iraq has
to be able to shoulder much of the burden for
their own reconstruction.

Where is the revenue in our budget?
Not a dime, not one slim dime. They
are not even talking about making
these costs into loans against future
0il revenues. And in the meantime,
what are the American people told by
this President and his budget? What
are the veterans told? Oh, we are cut-
ting back on veterans health care. Can
you imagine? We are almost at 11,000
wounded, and this President’s budget
says, You are going to have to pay
more for your pharmaceuticals, $250 to
join, and you have to pay more. Let me
tell you, a lot of us are going to stop
that. Let me tell you, a lot of us are
not going to let that happen.

The people coming home from Iraq,
half of them are very seriously wound-
ed—thousands and thousands. Some es-
timates are that a third of them need
mental health care. And this budget
cuts veterans health. Wrong. That is
not going to happen. It is unacceptable.
I think it is unacceptable to the Amer-
ican people.

I ask my constituents if they believe
we ought to be doing more for veterans
or less for the veterans or the same as
we did last year. I know—and I have
not taken a scientific poll—they would
say: Senator, you give them what they
need.

The President says to the Iraqi peo-
ple: As long as it takes. Whatever it is.
Whatever it costs. I want to say to the
veterans: Whatever it takes, however
long it takes for you to get on your
feet, we will be there.

We have the President eliminating a
program where the Federal Govern-
ment gives States funding to incar-
cerate illegal immigrants who have
committed crimes—cut, gone, finito,
finished—eliminating $300 million. We
call it SCAAP. How can a President, at
this time in our history, where we are
guarding our borders, where we are
concerned about who is coming in, lay
all of that on the border States? This is
wrong. It is unacceptable.

How about this: The Bush budget
slices law enforcement grants to States
from $2.8 billion to $1.5 billion, while
the President claims he is increasing
homeland defense.

I have a message for the President, in
a nice, respectful way: It is our local
law enforcement people who are pro-
tecting our citizens in every capacity.
They are the bottom line of homeland
defense.
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There is a special and important pro-
gram to assist police departments to
improve technology and their ability
to communicate with other agencies
through COPS technology grants. Do
you know what happens if there is an
emergency in one area? What we have
found out is, our police departments,
our fire departments, our first respond-
ers do not have the equipment they
need. They do not have the commu-
nications equipment. They cannot talk
to each other.

The Senate, in a bipartisan way,
passed authorizing legislation to say
we need to help connect these depart-
ments with one another. Because sup-
pose something happens on a railroad
track, and one sheriff sees it, and there
is a disaster, and he needs to get on the
line immediately to all the other agen-
cies in the area; they cannot do it right
now. They need to move toward the
ability to do this. It seems shocking
that we have not done that already in
America, but that is the truth. What
does the President do? He cuts that
program. He eliminates it.

Now, the President also creates a
new program. He wants to extend the
No Child Left Behind to high school.
Well, how about fully funding his first
No Child Left Behind? I wrote the part
with Senator ENSIGN that deals with
afterschool programs. It has been fro-
zen for 3 years. There are millions of
kids who want to get into afterschool
programs.

We know it works. Law enforcement
loves the program. The teachers love
the program because the kids get to do
their homework. They stay out of trou-
ble. The FBI loves the program. The
FBI has told us the vast majority of ju-
venile crime occurs right after school
until the parents come home. We did
not need the FBI to tell us that. We
kind of figured that out. But this is
key.

So here we are with a new program
to extend No Child Left Behind to high
school kids when we have not fully
funded the afterschool program and
many of the other programs that were
promised to our people in the first No
Child Left Behind. That is $1.4 billion,
folks. This is not small change. This is
$1.4 billion for this new program. There
are no revenues in there from Iraqi oil.

This is also the first administration
not to back a polluter-pay fee. When
polluters cause these superfunds, where
we have toxics all over the ground
seeping into the water, it costs a lot of
money to clean it up. This is the first
administration, Republican or Demo-
cratic, not to support this polluter-pay
fee. That would bring billions in over 5
years.

There are ways for us to pay for
things the American people need. I am
looking forward to getting into more of
the fine print of this particular budget.
I used to be on the Budget Committee.
I can tell you, I loved being on the
Budget Committee because it was a
way to look at the big picture. When I
went on the Commerce Committee, I
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had to give up the Budget Committee.
It was a sad decision for me. But I look
forward to hearing from KENT CONRAD
and I look forward to hearing from the
Republican chairman, who was PETE
DOMENICI, and I am not sure if it has
changed or not. Because I want to hear
their take on this budget.

But we see new initiatives in this
budget that obviously are not paid for
when we are shorting probably 150 pro-
grams, according to the President. We
see nothing in here about getting any
revenues from the Iraqi oil that were
promised to us: $60 to $100 billion over
the course of the next 2 or 3 years we
were told by this administration in
2003. I believe in holding people ac-
countable when they say things. I
think it is important. That is what
they said, and we do not see any evi-
dence of any of this in this budget.

So we have the budget to deal with.
We have the class action lawsuit legis-
lation, which I hope we can do in a way
to protect the important lawsuits that
need to be heard and need to be re-
solved. Because if they are heard and
they are resolved, our people will be
safer, our people will be stronger, our
people will feel they have been given
justice.

We have the Social Security, what I
call, repeal. Not a penny has been put
into this budget to reflect any of that.

I understand my time is up. There is
no one on the floor so I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
SUNUNU). Without objection, it is so or-
dered.

The

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———

CLASS ACTION FAIRNESS ACT OF
2005

The PRESIDING OFFICER. Under
the previous order, the hour of 3 p.m.
having arrived, the Senate will proceed
to the consideration of S. 5, which the
clerk will report.

The assistant legislative clerk read
as follows:

A Dbill (S. 5) to amend the procedures that
apply to consideration of interstate class ac-
tions to assure fairer outcomes for class
members and defendants, and for other pur-
poses.

Mr. SPECTER. Mr. President, I was
about to note that the hour of 3 o’clock
has arrived. According to the previous
order, the Senate is to take up the leg-
islation on class action. This is legisla-
tion which has been crafted over a con-
siderable period of time. It had some
difficulty in achieving 60 votes for so-

S999

called cloture to cut off debate so that
the Senate would take up the issue. It
had been negotiated among a number
of Senators in the past to get the req-
uisite 60 votes, and it is represented
that if the bill is passed in its current
form in the Senate, it will be agreeable
to the House of Representatives. When
I choose my words carefully—that has
been represented; you never know until
it gets to the other body and see what
they do—but that has been the expec-
tation.

When the issue was negotiated, there
were a number of Senators who were
satisfied with the structure of the bill.
But all 100 Senators had not assented,
agreed to it, including this Senator. We
customarily are not all involved in ne-
gotiations as to the bill so that there is
obviously latitude, when the matter
comes before the Senate, for individual
Senators to exercise their right to ei-
ther offer amendments or to join in
amendments which are offered.

I support class action reform. I do so
essentially to prevent judge shopping
to States and even counties where
courts and judges have a prejudicial
predisposition on cases. Regrettably,
the history has been that there are
some States in the United States and
even some counties where there is
forum shopping, which means that law-
yers will look to that particular State,
that particular county to get an advan-
tage.

Diversity jurisdiction was estab-
lished in the United States so that if
there was litigation between citizens of
different States, there was a certain
amount in controversy, a jurisdictional
amount—that amount has risen over
the years; when I started the practice
of law it was $3,000, now it is $75,000—
the diversity jurisdiction of the Fed-
eral courts was established to see to it
that if a litigant from California, illus-
tratively, came to Pennsylvania and
might be in the State court, that there
would be perhaps some predisposition
on the part of State court judges to
look more favorably upon the local
litigant. And the Federal courts were
viewed as being more impartial. And
that thread remains to this day.

The legislation will leave in State
courts, if the matter is predominantly
a State court issue, where there are
some two-thirds of the class in that
State. If there is one-third or less, then
the matter would go to the Federal
court. And if it is between one-third
and two-thirds, then it will be up to the
discretion of the Federal judge on a se-
ries of standards which have been
worked out through the leadership of
Senator FEINSTEIN of California.

The bill came before the Judiciary
Committee last Thursday. And it was
my request of the Judiciary Committee
members at that time that amend-
ments not be offered because if you
have controversial amendments offered
in committee, they are customarily
taken up again on the Senate floor.
And the majority Ileader, Senator
FRIST, had asked me in my capacity as
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chairman of the committee to get the
bill out last Thursday so that it could
come to the floor today.

As is well-known publicly, the class
action legislation is a priority of the
President’s. It has been the intention
of the majority leader to put the mat-
ter on the agenda at an early time—ob-
viously, February 7 is an early date—
and reserve sufficient time so that Sen-
ators have a full opportunity to offer
amendments, and we can move through
to completion of the bill.

There is an amendment which has
been discussed involving a proposal by
the Senator from New Mexico, Mr.
BINGAMAN, which would make certain
that substantive rights which are now
present in State courts would be re-
tained after the enactment of this leg-
islation. State courts use State law,
and that is substantive law, in certi-
fying class actions. And while I have
stated my support for moving cases to
the Federal court for the reasons I
have already said, I have made a claim
in the past and repeated it in the Judi-
ciary Committee meeting last Thurs-
day that in moving the cases to the
Federal courts, I do not want to see
changes in the substance of the rights
of consumers or other class action liti-
gants; that the objective which I think
we ought to obtain is that the same
substantive rights would remain; that
this bill should not be a vehicle for
modification of substantive rights, but
this bill should provide the reform
which will take the cases out of State
courts, where there has been a record
of prejudice to defendants, and take
them to the Federal courts where, in
the historical tradition of diversity
litigation, to take them to the Federal
courts where there is a better oppor-
tunity for an objective determination.

When this bill was in committee in
the past, I had a concern about certain
of the provisions as to mass actions.
The advocates of reform legislation
were concerned that mass actions
might be tried in the State courts alto-
gether and provide a procedural con-
text where there could not be a fair or
appropriate adjudication. That is a
highly complex subject, and it may be
the matter of some concern as we move
forward on this bill.

It is my hope that we will not have
so-called extraneous amendments, that
we will focus on issues of class action
related to this subject matter so that
we can have a full debate on the sub-
ject. Senators may have an oppor-
tunity to offer their amendments and
the determination of the Senate can be
made as to what ought to be done on
this very important litigation matter.

I seek recognition today to open de-
bate on the Class Action Fairness Act
of 2005. This bill embodies a carefully
balanced legislative solution that re-
sponds to abuses of the class action
litigation device in our State courts.

A key provision in the bill amends
the Federal diversity jurisdiction stat-
ute to allow Federal courts to hear
large multi-party, multi-State class
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action disputes. Existing law prevents
national lawsuits from seeing the in-
side of a Federal courtroom by virtue
of a glitch in the way that courts have
interpreted the Federal diversity juris-
diction statute—a statute that the
Congress passed back in 1789.

Let me illustrate this fundamental
problem by looking at two hypo-
thetical cases. In the first case, you
have a resident of, say, my State of
Pennsylvania, slip and fall while filling
up her car at a New Jersey gas station.
The plaintiff sprains her ankle, misses
work, and has medical bills. And her
damages total $76,000. Under the exist-
ing diversity jurisdiction statute, if a
plaintiff and a defendant hail from two
different States, and if the amount in
controversy exceeds $75,000, as in this
example, then the case can be brought
in Federal district court.

Diversity jurisdiction for Federal
court exists because the Framers of our
Constitution wanted to encourage
interstate commerce, and they wanted
cases affecting interstate commerce to
be adjudicated in our Federal courts.
They knew that State judges can some-
times play favorites, and that if out of
State defendants were unable to access
the neutral forum of a Federal court,
that could have a chilling effect on
interstate commerce.

But to understand how diversity ju-
risdiction has been misused, let’s look
at a second case in the class action
context. Let’s assume there are 1,000
plaintiffs who form a class. Let’s also
say they claim $100 million in damages
against 300 different plumbing oper-
ations from around the country alleg-
ing that the defendants overcharged for
plumbing services. And let’s assume
further that while these plaintiffs are
spread across all 50 States, at least one
of the 1 plaintiffs and one of the de-
fendants reside in the same State. Al-
though there is little doubt that this
hypothetical lawsuit affects interstate
commerce, especially given the number
of parties spread throughout the coun-

try, this case would stay in State
court.
In 1806, the Supreme Court in

Strawbridge v. Curtis interpreted the
diversity jurisdiction statute to re-
quire what is known today as ‘‘com-
plete diversity’’. In other words, for di-
versity jurisdiction to exist, all of the
named plaintiffs must be citizens of
different States from all of the defend-
ants. While the complete diversity rule
makes sense in the context of a rel-
atively smaller lawsuit, it has been
used to defeat Federal jurisdiction for
large interstate class actions lawsuits.

Throughout the years, the Judiciary
Committee has received compelling
evidence showing that certain plain-
tiffs’ lawyers avoid Federal jurisdic-
tion by simply naming a defendant in a
complaint—such as a local pharmacy—
to match the citizenship of a local
plaintiff. This is done despite the fact
that the real defendant and vast major-
ity of plaintiffs hail from different
States.
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It is this awkward result that the bill
seeks to fix. Section 4 of S. 5 amends
the current diversity statute to allow
larger interstate class actions to be
heard in Federal court by granting
original jurisdiction in those class ac-
tions where any member of a proposed
class is a citizen of a different state
from any defendant. To be eligible for
Federal jurisdiction, the class action
must cover at least 100 plaintiffs and
involve an aggregate amount in con-
troversy of at least $5 million.

While this provision represents the
general rule, the bill contains certain
exceptions that balance a state’s inter-
est in adjudicating 1local disputes.
First, if two-thirds or more of the class
members are from the primary defend-
ant’s home State, the lawsuit will re-
main in State court. Conversely, class
actions filed in the home State of the
primary defendant are subject to Fed-
eral jurisdiction if less than one-third
of the proposed class members are citi-
zens of that State. For cases brought in
a defendant’s home State in which be-
tween one-third and two-thirds of the
class members are citizens of the
forum State, a Federal district court
judge is given discretion to exercise ju-
risdiction based on consideration of
enumerated factors. This three-tiered
test is known as the Home State Ex-
ception and represents a provision
championed by Senator FEINSTEIN dur-
ing committee markup on the bill in
the 108th Congress.

Second, the bill contains the Local
Controversy Exception—a provision
that enables State courts to adjudicate
truly local disputes involving principal
injuries concentrated within the forum
State. To fall within this exception, a
class action must meet the following
four criteria: 1, the class must be pri-
marily local, meaning that two-thirds
of the class members reside in the
forum State; 2, the lawsuit must be
brought against at least one real in-
state defendant whose alleged conduct
is central to the class claims and from
whom the class seeks significant relief;
3, the principal injuries caused by the
defendants conduct must have occurred
within the forum state; and 4, no other
similar class actions have been filed
against any of the defendants in the
preceding 3 years. This exception is in-
tended to ensure that State courts can
continue adjudicating truly local con-
troversies involving defendants that
are out-of-State corporations.

I believe that modifying the current
diversity jurisdiction statute is a sen-
sible solution towards minimizing the
class action abuses that we have wit-
nessed throughout the years. Since the
105th Congress, this body has received
evidence showing an extraordinary
concentration of large interstate class
action lawsuits in a handful of our
State courts—certain county courts to
be precise.

The evidence further shows that
these courts operate in a manner that
deprives the rights of truly injured in-
dividual plaintiffs and defendants. In
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many cases, courts approve settle-
ments that primarily benefit the class
counsel, rather than the injured class
members. Indeed, it has become all too
common for certain State courts to ap-
prove proposed settlements where class
members receive little or nothing of
value, such as a meaningless coupon,
while their attorneys receive substan-
tial fees. In addition, multiple class ac-
tion lawsuits asserting the same claims
on behalf of the same plaintiffs are rou-
tinely filed in different State courts,
thus creating judicial inefficiencies
and encouraging collusive settlement
behavior.

Unfortunately, the injuries caused by
these abuses are not confined to the
parties who are named in the class ac-
tion complaint. Rather, they extend to
everyday consumers who unwittingly
get dragged into these lawsuits as
unnamed class members simply be-
cause they purchased a cell phone,
bought a box of cereal, drove a car
fitted with a certain brand of tires, or
rented a video. What we are really
talking about here is a system that im-
pacts the vast majority of people who
live in this country.

The time has now come for its full
consideration of class action reform by
the Senate. The bill maintains strong
bipartisan support in this Chamber and
has brought many members from both
sides of the aisle together. Indeed, just
last week, the Judiciary Committee re-
ported this bill favorably to the floor
on a strong bipartisan vote of 13-5. In
this regard, I would like to applaud my
colleagues Senators GRASSLEY, HATCH,
CARPER, and KOHL for their tireless ef-
forts in building consensus throughout
this body.

S. 5 balances State and Federal inter-
ests in adjudicating disputes. This said,
we must not lose sight of the fact that
we be mindful of the substantive rights
of individual plaintiffs caught in this
balancing act—rights that guarantee a
citizen access to jury trials for injuries
sustained at the hands of wrongdoers.
In the coming days, I anticipate
amendments and thoughtful arguments
from my colleagues relating to this
issue. As such, I look forward to the de-
bate and the Senate’s full consider-
ation of this important legislation.

PHILADELPHIA EAGLES

Mr. President, I note the presence of
my distinguished colleague, the rank-
ing member, the first Democrat ever
elected in the State of Vermont.

Mr. LEAHY. Only.

Mr. SPECTER. Before yielding, let
me make one other comment; that is
my congratulations to the New Eng-
land Patriots. As a long-standing
Philadelphia Eagle fan, going back to
the days of Franklin Field, as those in
Philadelphia would understand, where
the Eagles played in the confines of the
ballpark of the University of Pennsyl-
vania and the features were Jimmy
Brown running for the Cleveland
Browns, tackled most of the time by
Chuck Bednarik of the Philadelphia
Eagles, in the great championship
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game of 1960, which the Eagles won 17
to 13. The glory days were recounted
again in the New York Times. You
have to go back to 1960 to find glory
days for Philadelphia football. But it is
recounted how Chuck Bednarik tackled
Jim Taylor, the great running back of
the Green Bay Packers, and sat on him
until time had expired, and the Eagles
also won 17 to 13.

Franklin Field seated a few over
60,000. It is now reputed that about
900,000 people were there; 900,000 people
claim to have been there to have seen
that game. I was there and am pre-
pared to say so in open court and even
take an affidavit on it.

It was a thrilling game yesterday. I
was in Jacksonville. It was reported by
one of the local firms that there were
some 60,000 Eagle fans in Jacksonville
who did not have tickets. And when
you moved through the city, the green
was everywhere, with ‘5’ for Donovan
McNabb and 81 for Terrell Owens.
Owens had a spectacular game, recov-
ering from an ankle injury in a very
short period of time, catching nine
passes, six in the second half, taking
one high over his shoulder and doing a
270-degree pirouette, a 30-yard gain.
But to the credit of Coach Bill
Belichick and Quarterback Tom Brady,
New England is an outstanding team.

We take great pride in what the
Philadelphia Eagles have done and
what Donovan McNabb has done. He
had a high number of completions yes-
terday, but too many of them went to
the Patriots, with some three intercep-
tions—too many picked off.

They coined the phrase in Brooklyn
decades ago: Wait til next year. Wait
til next year. But for this year, my
congratulations to the New England
Patriots. My congratulations also to a
fighting group of Philadelphia Eagles.
Wait until next year.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, I have
been in the Senate for 31 years. This is
one of the most enjoyable colloquies I
have ever had.

I hope that the Philadelphia Eagles
and actually all of their fans recognize
what a great fan they have in the dis-
tinguished senior Senator from Penn-
sylvania. We all know him as one of
the most knowledgeable and best law-
yers ever to serve in the Senate in ei-
ther party. But we saw another side of
him today. Anybody who can recount
effortlessly—I say for those reading the
RECORD, it was without a single note—
the history of the Eagles and give a
play by play recounting, this recount-
ing was a tour de force of the first
order. For Eagles fans, I want you to
know his legal expertise is every bit as
good.

I grew up with a different sport—
baseball—in Vermont, where my home
is only a couple hours’ drive from
Fenway Park. The distinguished Pre-
siding Officer knows what that is like
because he is even closer. We all will
wait for next year and the Red Sox.
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As a child growing up, my father,
who had some interest in politics, used
to say there will be a day when
Vermont will actually elect a Demo-
crat to the U.S. Senate. Everybody told
him this would never happen in his life-
time. I am delighted that it did.

I was thinking about my father
today. It was 21 years ago today that
he left this Earth. He got to see this
one and only Democrat, and he got to
be there twice on election night and
twice to see me sworn into this body,
which even after six times is still one
of those moments one will never forget.

We waited in Vermont from 1918—my
father was 18 years old when the Red
Sox won the championship—until this
past year. There was some celebration.
I might mention that I thought maybe
there was some inspiration from Paul
McCartney, who performed in the half-
time show. I was very disgusted with
the halftime show last year—at some-
thing nobody even noticed until the
next day, when people talked about it
on Web sites. The photographs of Miss
Jackson became the most visited Web
site in America, which gives you some
idea of what our priorities are. What I
found disgusting at that halftime show
was Kid Rock ripping a hole in the
American flag and wearing it as some
kind of a poncho and then throwing it
on the ground at the end of his song. I
found that to be very offensive.

I would hope that some of the keep-
ers of morality in this country, who
have had a wonderful time sending out
fundraising letters based on something
nobody really saw until the next day
and spending just as much time trying
to sell patriotism to everybody, would
say how disgusted they are at the ac-
tions of a rock singer who would so
desecrate the American flag—to the
roaring cheers of too many people in
the audience. I thought that was out-
rageous. Perhaps we needed somebody
from the United Kingdom to come over
here and give us a rousing halftime
show, which it was. Actually, the game
got better after that. Maybe that is in
the eyes of the beholder, too. But I ap-
preciate what the Senator from Penn-
sylvania said.

I also note that in my 31 years here,
it is the first time I heard the unani-
mous consent request Senator SPECTER
made. Perhaps it was made before. I
have to think that when future histo-
rians go back into the RECORD and find
that Senators actually did that, they
would probably applaud that we know
what the RECORD is.

I recall my days in law school having
a summer job and researching the CON-
GRESSIONAL RECORD for the then-Fed-
eral Power Commission, which later
became the Department of Energy, and
trying to figure out what was actually
said and what was not said, what order
it was said in, and why some Senators
appeared to have said the same thing
twice. When I came to the Senate, I
must admit some of the Senators—no
longer with us, God rest their souls—
would tend to say the same thing
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twice, but that was not intentional on
their part, or at least they were un-
aware of it. But I commend the Sen-
ator from Pennsylvania for making a
unanimous consent request that actu-
ally will make sense for those who read
the RECORD.

Mr. SPECTER. If the Senator will
yield, Senator LEAHY and I are very
concerned about the RECORD, having
been former district attorneys. We are
very concerned about the RECORD. We
know that every word we say is going
to be in black and white and be there
for a long time, so we like it to be ac-
curate.

Mr. LEAHY. I thank my friend.

Mr. SPECTER. I thank my colleague
for his kind comments. It is not inap-
propriate to note that on Monday
afternoons, when we are not going to
be taking up amendments but having
opening statements, this is a little
time on the Senate floor for banter and
colloquy. Perhaps those who see C-
SPAN might pause a moment or two
longer to hear about Paul McCartney
or the Patriots or about the Eagles. I
was waiting in an elevator to go to my
seat yesterday at around 5 o’clock, and
an enormous group came and pre-
empted about 100 fans, including this
fan, who were waiting to go up so that
Paul McCartney and a small group
could be escorted in. He looked good
for an oldtime Beatle.

Mr. LEAHY. I might say, I worked
with Sir Paul and his wife on the issue
of landmines and landmine removal. I
must admit that he has aged better
than some of us who were Beatle fans
when he first started. He has his own
hair, among other things.

The Senator is correct to say that
sometimes on Monday afternoon, we
digress. I give fair warning to the Sen-
ator from New Hampshire, now pre-
siding, that one of these digressions in
about 3 or 4 weeks when the maple
syrup crop comes in, I will be extolling
the virtues of Vermont maple syrup
being the finest in the world. I will also
compliment those from our neigh-
boring States who do a pretty good job
with their maple syrup.

Mr. LEAHY. Today, we are consid-
ering the first of several bills that I am
afraid are advanced not with an inter-
est of what is best for the American
consumer but advanced by corporate
special interests to dramatically limit
the public’s access to their courts. I am
going to oppose this so-called Class Ac-
tion Fairness Act for a very simple rea-
son: it is not fair.

This legislation would make it hard-
er for citizens to protect themselves
against violations of State civil rights
or consumer, health, or environmental
protection laws—things we take seri-
ously in my own State and most others
do in theirs. It will make it harder be-
cause these cases will be forced out of
the local State courts. Aside from
being convenient, State courts have ex-
perience with the legal and factual
issues involved in these important
cases. This legislation sweeps these
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cases into Federal courts, erects new
barriers to lawsuits, and places new
burdens on the plaintiffs.

Let me give you an example. In the
case of legal rights it would take from
the citizens of my own State, this leg-
islation would deprive Vermonters the
right to band together to seek relief in
their State courts—even if the harm
occurred in Vermont and the principal
defendant has a substantial presence in
Vermont. That is a highhanded over-
ride of the rights of the American peo-
ple. You have to ask who it would ben-
efit. Obviously, it benefits the wealthy
and powerful special interests.

This legislation also overrides the
laws and legislatures in our State gov-
ernments. I find it interesting that
many colleagues who have spoken over
and over again on how we have to stand
up for the rights of our States are so
willing, when some of their corporate
backers come up with legislation like
this, to simply slam the door on their
own States. Indeed, the National Con-
ference of State Legislatures wrote to
us last week to note that this bill ‘‘un-
dermines our system of federalism, dis-
respects our State court system, and
clearly preempts carefully crafted
State judicial processes which have
been in place for decades regarding the
treatment of class action lawsuits.”

I ask unanimous consent that that
letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL CONFERENCE OF
STATE LEGISLATURES,
Washington, DC, February 2, 2005.
U.S. SENATE,
Washington, DC.

DEAR SENATOR: On behalf of the National
Conference of State Legislatures (NCSL), I
am urging you to oppose passage of S. 5, the
““‘Class Action Fairness Act of 2005.”” This
legislation will federalize class actions in-
volving only state law claims. S. 5 under-
mines our system of federalism, disrespects
our state court system, and clearly preempts
carefully crafted state judicial processes
which have been in place for decades regard-
ing the treatment of class action lawsuits.
The overall tenor of S. 5 sends a disturbing
message to the American people that state
court systems are somehow inferior or
untrustworthy.

S. 5 amends the Federal Rules of Civil Pro-
cedure to grant federal district courts origi-
nal diversity jurisdiction over any class ac-
tion lawsuit where the amount in con-
troversy exceeds $5,000,000 or where any
plaintiff is a citizen of a different state than
any defendant, or in other words, any class
action lawsuit. The effect of S. 5 on state
legislatures is that state laws in the areas of
consumer protection and antitrust which
were passed to protect the citizens of a par-
ticular state against fraudulent or illegal ac-
tivities will almost never be heard in state
courts. Ironically, state courts, whose sole
purpose is to interpret state laws, will be by-
passed and the federal judiciary will be
asked to render judgment in these cases. The
impact of S. 5 is that state processes will be
preempted by federal ones which aren’t nec-
essarily better.

NCSL opposes the passage of federal legis-
lation, such as S. 5 which preempts estab-
lished state authority. State courts have tra-
ditionally and correctly been the repository
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for most class action lawsuits because state
laws, not federal ones, are at issue. Congress
should proceed cautiously before permitting
the federal government to interfere with the
authority of states to set their own laws and
procedures in their own courts.
NCSL urges Congress to remember that
state policy choices should not be overridden
without a showing of compelling national
need. We should await evidence dem-
onstrating that states have broadly over-
reached or are unable to address the prob-
lems themselves. There must be evidence of
harm to interests of national scope that re-
quire a federal response, and even with such
evidence, federal preemption should be lim-
ited to remedying specific problems with tai-
lored solutions, something that S. 5 does not
do.
I urge you to oppose this legislation.
Please contact Susan Parnas Frederick at
the National Conference of State Legisla-
tures at 202-624-3566 or
susan.frederick@ncsl.org for further infor-
mation.
Sincerely,
Senator MICHAEL BALBONI,
New York State Senate, Chair, NCSL
Law and Criminal Justice Committee.
Mr. LEAHY. Here the National Con-
ference of State Legislatures is saying
to us: Why are you being so heavy-
handed that you feel the 100 Members
of the Senate can just wipe out the leg-
islatures of all 50 States on matters of
their States’ laws?
Fourteen State Attorneys General
wrote to our Senate leaders today to
express their collective view that ‘‘de-
spite improvements over similar legis-
lation considered in prior years, [they]
believe S. 5 still unduly limits the
right of individuals to seek redress for
corporate wrongdoing in their State
courts.”
Again, they are saying: What gives
you such wisdom in the U.S. Senate
that you can completely throw out 50
States and say, We know far better
than they could ever know in their
years and decades of experience? The
letter urges passage of amendments to
be offered by Senators BINGAMAN,
PRYOR, and KENNEDY. This letter is
signed by the Attorneys General from
New York, Oklahoma, California, Illi-
nois, Iowa, Kentucky, Maine, Mary-
land, Massachusetts, Minnesota, New
Mexico, Oregon, Vermont, and West
Virginia. I ask unanimous consent that
it be printed in the RECORD.
There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
STATE OF NEW YORK, OFFICE OF THE
ATTORNEY GENERAL, THE CAPITOL,
Albany, NY, February 7, 2005.

Hon. BILL FRIST,

Majority Leader, U.S. Senate, Dirksen Senate
Office Building, Washington, DC.

Hon. HARRY REID,

Minority Leader, U.S. Senate, Hart Senate Of-
fice Building, Washington, DC.

DEAR MR. MAJORITY LEADER AND MR. MI-
NORITY LEADER: On behalf of the Attorneys
General of California, Illinois, Iowa, Ken-
tucky, Maine, Maryland, Massachusetts,
Minnesota, New Jersey, New Mexico, New
York, Oklahoma, Oregon, Vermont and West
Virginia, we are writing in opposition to S. 5,
the so-called ‘‘Class Action Fairness Act,”
which will be debated today and is scheduled
to be voted on this week. Despite improve-
ments over similar legislation considered in
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prior years, we believe S. 5 still unduly lim-
its the right of individuals to seek redress
for corporate wrongdoing in their state
courts. We therefore strongly recommend
that this legislation not be enacted in its
present form.

As you know, under S. 5, almost all class
actions brought by private individuals in
state court based on state law claims would
be removed to federal court, and, as ex-
plained below, many of these cases may not
be able to continue as class actions. We are
concerned with such a limitation on the
availability of the class action device be-
cause, particularly in these times of tight-
ening state budgets, class actions provide an
important ‘‘private attorney general’” sup-
plement to the efforts of state Attorneys
General to prosecute violations of state con-
sumer protection, civil rights, labor, public
health and environmental laws.

We recognize that some class action law-
suits in both state and federal courts have
resulted in only minimal benefits to class
members, despite the award of substantial
attorneys’ fees. While we support targeted
efforts to prevent such abuses and preserve
the integrity of the class action mechanism,
we believe S. 5 goes too far. By fundamen-
tally altering the basic principles of fed-
eralism, S. 5, if enacted in its present form,
would result in far greater harm than good.
It therefore is not surprising that organiza-
tions such as AARP, AFL-CIO, Consumer
Federation of America, Consumers Union,
Leadership Conference on Civil Rights,
NAACP and Public Citizen all oppose this
legislation in its present form.

1. Class actions should not be “‘federalized’’

S. 5 would vastly expand federal diversity
jurisdiction, and thereby would result in
most class actions being filed in or removed
to federal court. This transfer of jurisdiction
in cases raising questions of state law will
inappropriately usurp the primary role of
state courts in developing their own state
tort and contract laws, and will impair their
ability to establish consistent interpreta-
tions of those laws. There is no compelling
need or empirical support for such a sweep-
ing change in our long-established system
for adjudicating state law issues. In fact, by
transferring most state court class actions
to an already overburdened federal court sys-
tem, this bill will delay (if not deny) justice
to substantial numbers of injured citizens.
Moreover, S. 5 is fundamentally flawed be-
cause under this legislation, most class ac-
tions brought against a defendant who is not
a ‘‘citizen” of the state will be removed to
federal court, no matter how substantial a
presence the defendant has in the state or
how much harm the defendant has caused in
the state.

2. Clarification is needed that S. 5 does not
apply to state Attorney General actions

State Attorneys General frequently inves-
tigate and bring actions against defendants
who have caused harm to our citizens, usu-
ally pursuant to the Attorney General’s
parens patriae authority under our respec-
tive state consumer protection and antitrust
statutes. In some instances, such actions
have been brought with the Attorney Gen-
eral acting as the class representative for
the consumers of the state. We are concerned
that certain provisions of S. 5 might be mis-
interpreted to impede the ability of the At-
torneys General to bring such actions, there-
by interfering with one means of protecting
our citizens from unlawful activity and its
resulting harm. That Attorney General en-
forcement actions should proceed unimpeded
is important to all our constituents, but
most significantly to our senior citizens liv-
ing on fixed incomes and the working poor.
S. 5 therefore should be amended to clarify
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that it does not apply to actions brought by
any State Attorney General on behalf of his
or her respective state or its citizens. We un-
derstand that Senator PRYOR will be offering
an amendment on this issue, and we urge
that it be adopted.

3. Many multi-State class actions cannot be

brought in federal court

Another significant problem with S. 5 is
that many federal courts have refused to cer-
tify multi-state class actions because the
court would be required to apply the laws of
different jurisdictions to different plain-
tiffs—even if the laws of those jurisdictions
are very similar. Thus, cases commenced as
state class actions and then removed to fed-
eral court may not be able to be continued as
class actions in federal court.

In theory, injured plaintiffs in each state
could bring a separate class action lawsuit in
federal court, but that defeats one of the
main purposes of class actions, which is to
conserve judicial resources. Moreover, while
the population of some states may be large
enough to warrant a separate class action in-
volving only residents of those states, it is
very unlikely that similar lawsuits will be
brought on behalf of the residents of many
smaller states. This problem should be ad-
dressed by allowing federal courts to certify
nationwide class actions to the full extent of
their constitutional power—either by apply-
ing one state’s law with sufficient ties to the
underlying claims in the case, or by ensuring
that a federal judge does not deny certifi-
cation on the sole ground that the laws of
more than one state would apply to the ac-
tion. We understand that Senator Jeff Binga-
man will be proposing an amendment to ad-
dress this problem, and that amendment
should be adopted.

4. Civil rights and labor cases should be exempt-
ed

Proponents of S. 5 point to allegedly ‘‘col-
lusive’ consumer class action settlements in
which plaintiffs’ attorneys received substan-
tial fee awards, while the class members
merely received ‘‘coupons’ towards the pur-
chase of other goods sold by defendants. Ac-
cordingly, this ‘‘reform’ should apply only
to consumer class actions. Class action
treatment provides a particularly important
mechanism for adjudicating the claims of
low-wage workers and victims of discrimina-
tion, and there is no apparent need to place
limitations on these types of actions. Sen-
ator Kennedy reportedly will offer an amend-
ment on this issue, which also should be
adopted.

5. The notification provisions are misguided

S. 5 requires that federal and state regu-
lators, and in many cases state Attorneys
General, be notified of proposed class action
settlements, and be provided with copies of
the complaint, class notice, proposed settle-
ment and other materials. Apparently this
provision is intended to protect against ‘‘col-
lusive’ settlements between defendants and
plaintiffs’ counsel, but those materials would
be unlikely to reveal evidence of collusion,
and thus would provide little or no basis for
objecting to the settlement. Without clear
authority in the legislation to more closely
examine defendants on issues bearing on the
fairness of the proposed settlement (particu-
larly out-of-state defendants over whom sub-
poena authority may in some circumstances
be limited), the notification provision lacks
meaning. Class members could be misled
into believing that their interests are being
protected by their government representa-
tives, simply because the notice was sent to
the Attorney General of the United States,
State Attorneys General and other federal
and state regulators.

Equal access to the American system of
justice is a foundation of our democracy.
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S. 5 would effect a sweeping reordering of our
nation’s system of justice that will dis-
enfranchise individual citizens from obtain-
ing redress for harm, and thereby impede ef-
forts against egregious corporate wrong-
doing. Although we fully support the goal of
preventing abusive class action settlements,
and would be willing to provide assistance in
your effort to implement necessary reforms,
we are likewise committed to maintaining
our federal system of justice and safe-
guarding the interests of the public. For
these reasons, we oppose S. b in its present
form.

Sincerely,
Eliot Spitzer, Attorney General of the
State of New York; W.A. Drew

Edmondson, Attorney General of the
State of Oklahoma; Bill Lockyer, At-
torney General of the State of Cali-
fornia; Lisa Madigan, Attorney General
of the State of Illinois; Tom Miller, At-
torney General of the State of Iowa.
Gregory D. Stumbo, Attorney General
of the State of Kentucky; G. Steven
Rowe, Attorney General of the State of
Maine.

J. Joseph Curran, Jr., Attorney General
of the State of Maryland; Tom Reilly,
Attorney General of the State of Mas-
sachusetts; Mike Hatch, Attorney Gen-
eral of the State of Minnesota; Patricia
A. Madrid, Attorney General of the
State of New Mexico; Hardy Myers, At-
torney General of the State of Oregon;
William H. Sorrell, Attorney General
of the State of Vermont; Darrell
McGraw, Attorney General of the State
of West Virginia.

Mr. LEAHY. I know class action
issues have been raised by Senators
KOHL, FEINSTEIN, SCHUMER, DODD, CAR-
PER, LANDRIEU, and others. While I may
disagree with them on some parts of
this, I do so respectfully because I
know how hard they have worked.

In the last Congress, they were able
to negotiate some procedural improve-
ments. They reined in some of the
worst aspects of previous class action
bills. One improvement was to restrict
the use of worthless coupon settle-
ments. I strongly support this improve-
ment, which is a targeted provision
that goes after a real class action
abuse, not one that is just made up by
special interests.

Unfortunately, there are other as-
pects that fail to achieve their in-
tended goals. For example, two narrow
exceptions have been negotiated to
allow a few local controversies to re-
main in State court. But the excep-
tions to removal to Federal court
touch on only a thin sliver of the class
action cases this bill would affect—
only when plaintiffs and primary de-
fendants are from the same State—and
even then it will do more harm than
good with the complicated formula
that will cause costly and time-con-
suming litigation. So this just in-
creases the cost and increases the liti-
gation.

Another provision seeks to reduce
the delay plaintiffs can experience
when a case is removed to Federal
court by setting a time limit for ap-
peals of remand orders. But no measure
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is included in the bill to set a timeline
for the district court to rule on the ac-
tual remand motion. What this means
in layman’s terms is a party can pluck
one of these class actions out of State
court and put it in Federal court, and
if the Federal court rules against you
on a remand, you have a right to ap-
peal. But what do you do if they never
rule? The case could sit there year
after year and with no resolution. Liti-
gants could die. People who have been
harmed could die. People could move
away, and nothing happens.

Senator FEINGOLD is going to offer an
amendment to set a reasonable time
limit for the district court to rule on
remand orders. It does nothing to
change the bill. It says you cannot
pocket veto a case by sticking it away
in a federal court docket somewhere.
You have to rule one way or the other.
We should all embrace that common-
sense improvement.

I am also concerned that this bill will
deny justice to consumers and others
in class actions that involve multiple
State laws. The recent trend in Federal
courts is not to certify class actions if
multiple State laws are involved. This
bill, therefore, could force nationwide
class actions to Federal court. Once
they are removed to Federal court, you
have a Catch-22. They have to be dis-
missed because they involve too many
State laws.

If this legislation is really about
transferring class actions to Federal
court instead of being a pro-business
vehicle for simply dismissing legiti-
mate class actions, then the supporters
of this legislation should want to solve
this real Catch-22 problem. Senator
BINGAMAN has an amendment to do just
that. He is a former attorney general.
He understands this. I look forward to
debating this issue on the Senate floor.

Of course, the legislation covers more
than just class actions. Individual per-
sonal injury actions, consolidated by
State courts for efficiency purposes,
are not class actions. Despite the fact
that a similar provision was unani-
mously struck from the bill during the
markup of class actions legislation in
the Judiciary Committee last Con-
gress, despite the fact that every single
Republican, every single Democrat
voted to strike this provision, now
mass torts are again included in the
bill. Again, that makes no sense. Fed-
eralizing these individual cases will
delay and possibly deny justice for vic-
tims suffering real physical injuries. It
will be a boon to the makers of Vioxx,
but certainly will not help those who
took Vioxx.

Mass tort cases are not class actions.
They have not been analyzed under
rule 23’s standards or State law equiva-
lents to rule 23. They are an important
means by which groups of injured peo-
ple have long been able to pursue rem-
edies against those who have harmed
them.

Mass tort cases address injuries to
citizens’ health from dangerous med-
ical products, injuries to their property
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and their health from environmental
disasters, and injuries to their rights
and liberties from widespread mistreat-
ment in the workplace. There are en-
tirely different procedural vehicles to
reach justice in class actions. They
should not be lumped in with class ac-
tions. Senator DURBIN has an amend-
ment that would leave mass tort ac-
tions in State courts where they be-
long.

I am old enough to remember the
civil rights battles of the 1950s and
1960s and the impact of class actions in
vindicating basic rights through our
courts. The landmark Supreme Court
decision in Brown v. Board of Edu-
cation was the culmination of appeals
from four class action cases—three
from Federal court decisions in Kansas,
South Carolina, and Virginia, and one
from a decision by the State supreme
court of Delaware.

Only the supreme court of Dela-
ware—the State court, not the Federal
court—got the case right by deciding
for the African-American plaintiffs.
The State court justices understood
they were constrained by the existing
Supreme Court law but, nonetheless,
held that the segregated schools of
Delaware violated the 14th amendment.
Before any Federal court did so, a
State court rejected separate and un-
equal schools.

Today we take that for granted, but
it was not because those cases went
into Federal court that the civil rights
of African Americans were determined;
it was because they were in State
court. Indeed, many civil rights advo-
cates, including the Lawyers’ Com-
mittee for Civil Rights Under Law, the
Leadership Conference on Civil Rights,
the Mexican American Legal Defense
and Education Fund, and the National
Asian Pacific Legal Consortium, have
written to Senators in opposition to
this legislation and in support of Sen-
ator KENNEDY’s amendment to exempt
civil rights and wage and hour cases
from the bill. I am proud to cosponsor
his amendment, and I look forward to
the debate on it.

The legislation has also been criti-
cized by nearly all the State Attorneys
General in this country. I understand
that at least 43 of the 50 State Attor-
neys General have expressed concern
that S. 5 could limit their powers to in-
vestigate and bring actions in their
State courts against defendants who
cause harm to their citizens because in
certain instances they file suit as the
class representative for the consumers
of their State.

I expect Senator PRYOR, a distin-
guished former State attorney general
himself, to bring this issue to the floor
with a clarifying amendment.

Some special interest groups are dis-
torting the state of class action litiga-
tion by relying on a few anecdotes in
an ends-oriented attempt to impede
plaintiffs from bringing class action
cases. We should take steps to correct
actual problems as they occur. Simply
transferring most suits into Federal
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court will not correct the real prob-
lems faced by plaintiffs and defendants.

In fact, this Congress and past Con-
gresses have federalized so many crimi-
nal cases that used to be in State
courts and dumped them into the Fed-
eral courts that it is increasingly dif-
ficult to even get a civil case heard in
Federal court. So many things are han-
dled by local prosecutors, such as Sen-
ator SPECTER and myself when we were
prosecutors, by local law enforcement,
but because they are interesting mat-
ters, we have succumbed to the temp-
tation to federalize case after case that
State authorities have always handled
very well. These criminal cases are now
in the Federal courts, and the Federal
courts are overloaded with them. Now
we are going to transfer a whole lot
more cases into Federal courts.

Defrauded investors, deceived con-
sumers, victims of defective products
and environmental torts, and thou-
sands of other ordinary people have
been able to rely on class action law-
suits in our State court system, and
there they have sought and received
justice. We all know that without con-
solidating procedures such as class ac-
tions, it might be impossible for vic-
tims to obtain effective legal represen-
tation.

Companies tend to pay their defense
lawyers by the hour. They are well
paid. Plaintiffs’ lawyers in class ac-
tions tend to work without pay for the
possibility of obtaining a portion of the
proceeds, if they are successful. It may
well prove uneconomical for counsel to
take on cases against governmental or
corporate defendants if they must do so
on an individual basis. It may be that
individual claims are simply too small
to be pursued.

Sometimes that is what the cheaters
count on; it is how they get away with
their schemes. Cheating thousands of
people just a little is still cheating, or
millions of people just a little creates
millions of dollars for one person with
nothing to stop them from doing it.
Class actions allow the little guys to
band together to afford a competent
lawyer to redress wrongdoing.

Whether those regular citizens are
getting together to force manufactur-
ers to recall or correct dangerous prod-
ucts, or to clean up after devastating
environmental harms that endanger
their children or their neighborhoods,
or to vindicate the basic civil rights to
which they are entitled, they are using
class actions. Why make it more dif-
ficult or costly for them to right those
wrongs?

As the New York Times noted in an
editorial last week opposing this bill,
the real objective of this legislation is
“to dilute the impact of strong State
laws protecting consumers and the en-
vironment and to make it harder for
Americans to win redress in court
when harmed by bad corporate behav-
ior.”

We have very strong environmental
laws in Vermont, and we are very
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proud of them. Now we see this Con-
gress about to say to the Vermont Leg-
islature: We can apply much Ilesser
standards; we will just take it away
from any enforcement you already
have.

I ask unanimous consent that the
New York Times editorial be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Feb. 2, 2005]

CLASS-ACTION LAWSUITS

Tort reform is in the eye of the beholder.
In the name of reforming the nation’s civil
justice system, and with scant public debate,
President Bush and Congressional Repub-
licans are racing to reward wealthy business
supporters by changing the rules for class-
action lawsuits. Their real objective is to di-
lute the impact of strong state laws pro-
tecting consumers and the environment and
to make it harder for Americans to win re-
dress in court when they are harmed by bad
corporate behavior.

The proposed legislation, the so-called
Class Action Fairness Act, will be taken up
by the Senate Judiciary Committee on
Thursday, with a vote by the full chamber
expected as early as next week. Under the
bill’s sweeping provisions, nearly all major
class-action lawsuits would be moved from
state courts to already stretched federal
courts. New procedural hurdles and backlogs
would be destined to delay or deny justice in
many cases, and to discourage plaintiffs and
plaintiffs’ lawyers from pursuing legitimate
claims in the first place.

The proposed lunge to federal courts is so
extreme that cases would be removed to fed-
eral courts even when a vast majority of the
plaintiffs were from one state, the claimed
injuries occurred in the state and involved
possible violations of state law, and the prin-
cipal defendant had a headquarters elsewhere
but did substantial business in the state.

In a revealing but disappointing move last
year, the measure’s proponents rejected a
balanced compromise that would have broad-
ened federal jurisdiction while preserving
the role of state courts in cases that are
more local than national in flavor. Despite
some useful provisions aimed at genuine
abuses, the bill would reduce the account-
ability of corporations that violate laws pro-
tecting employees, consumers and the envi-
ronment.

The measure died in the Senate at the
close of the last session. But with President
Bush now actively campaigning for its pas-
sage, the juggernaut may be unstoppable,
particularly since some key Democrats, like
Senators Charles Schumer of New York and
Christopher Dodd of Connecticut, switched
sides last year to back the bill in exchange
for some modest revisions. The new Judici-
ary Committee chairman, Senator Arlen
Specter, should at least be willing to enter-
tain a handful of improving amendments.
The most crucial would fix the bill’s Catch-
22: plaintiffs filing class-action suits could be
refused a hearing in state court if they came
from several different states, and then
bounced out of federal court because their
complaint called for applying the laws of
multiple states.

The ability of ordinary citizens with simi-
lar injuries to band together to take on pow-
erful corporate interests by utilizing the
mechanism of class-action lawsuits is one of
the shining aspects of the nation’s civil jus-
tice system. That reality tends to be over-
looked amid all the overwrought spinning by
the president and others who are trying to
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drum up concern about a litigation ‘‘crisis’
and to pressure Congress to usurp proper
state authority and weaken important pro-
tections for ordinary Americans.

Mr. LEAHY. This so-called Class Ac-
tion Fairness Act falls short of the ex-
pectation set forth by its title. It will
leave many injured parties who have
valid claims with no avenue for relief,
and that is anything but fair to ordi-
nary Americans who look to us to rep-
resent them in the Senate.

I seem to have a touch of laryngitis
which is an occupational hazard for
Senators. I will not speak further, but
I will come back to this issue in the fu-
ture. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

UNANIMOUS CONSENT AGREEMENT—S. RES. 38

Mr. SPECTER. Mr. President, I ask
unanimous consent that at 5 p.m.
today the Senate proceed to the consid-
eration of a resolution regarding the
Iraqi elections, which is at the desk;
provided further, that there be 30 min-
utes for debate equally divided between
the leaders or their designees, and that
there be no amendments to the resolu-
tion or preamble. I further ask unani-
mous consent that at 5:30 p.m., the
Senate proceed to a vote on the adop-
tion of the resolution, and that fol-
lowing that vote, the preamble be
agreed to, without intervening action
or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. Mr. President, I fur-
ther ask unanimous consent that fol-
lowing the comments of the distin-
guished Senator from Utah I be recog-
nized to speak briefly on the asbestos
reform issue.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. I shall be off the floor
for a few moments while Senator
HATCH speaks, but I will return shortly
after he completes his remarks.

Mr. LEAHY. Mr. President, I ask
unanimous consent that I be included
as a cosponsor of S. Res. 38.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Utah.

Mr. HATCH. Mr. President, I appre-
ciate my two colleagues and their re-
marks on this very important bill. I
rise to express my strong support for S.
5, the Class Action Fairness Act of 2004.
This bipartisan bill represents a care-
fully crafted legislative solution in re-
sponse to the rampant abuses of the
class action litigation device currently
in our State courts.

The American public will benefit
from a system that fairly compensates
these injured people by those who are
injured by unsafe or defective products.
No one disputes this. We all want a sys-
tem of compensation, but we must
make sure the system is fair, reason-
able, and equitable.

As well, this legislation helps protect
against unfair recoveries because, in
the end, the public pays when defend-
ant companies are forced to pay exces-
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sive claims and sometimes must in-
crease prices, decrease employment, or
even become bankrupt or go out of
business. We ought to all understand
that we all pay for that, and that is
why it is important we get the laws
right and that we correct injustices
and distortions of the law.

Before I begin discussing the legisla-
tion, I commend the distinguished ma-
jority leader, Dr. FRIST, for bringing
this bill up so early in the Congress. 1
also commend President Bush for rec-
ognizing the importance of this issue in
his State of the Union Address. Sen-
ators GRASSLEY, KOHL, and CARPER
also deserve recognition for all the
time and effort they have devoted to
this particular bill over the last several
Congresses, and without their tireless
work, we would not have the bipartisan
compromise bill that we have in S. 5.

Finally, I must recognize Chairman
SPECTER for placing this bill on the Ju-
diciary Committee agenda and report-
ing this legislation last week.

Over the past decade, it has become
painfully obvious that class action
abuses have reached troublesome pro-
portions in our civil justice system.

It has become equally clear that the
true victims of this epidemic have been
everyday consumers who represent the
silent majority of unnamed class mem-
bers. It has become too common an oc-
currence for plaintiff class members
not to be adequately informed of their
rights or of the terms and practical im-
plications of a proposed class action
settlement.

Making matters worse, judges too
often approve settlements that pri-
marily benefit class counsel, the per-
sonal injury lawyers, rather than the
class members—in other words, the vic-
tims.

Efforts to reform our class action
system are nothing new to the Senate.
The Senate Judiciary Committee con-
ducted hearings in the 105th, 106th, and
107th Congresses, reporting a similar
bill from the committee in the 106th on
a bipartisan basis. Since then, we con-
tinue to receive substantive evidence
demonstrating the drastically increas-
ing injustice caused by class action
abuses.

After working extensively with nu-
merous legislative proposals through-
out the various Congresses, we are now
on the verge of taking final action on a
balanced bill that I would like to spend
a little bit of time explaining further.

When I say a balanced bill, I refer
specifically to the operation of the
bill’s grant of Federal jurisdiction over
interstate class actions. This key pro-
vision is located in section 4 of the bill
and corrects a flaw in the current ap-
plication of the Federal diversity juris-
diction statute that now prevents most
interstate class actions from being ad-
judicated in Federal courts.

Specifically, section 4 of the bill
grants the Federal district courts
original jurisdiction to hear interstate
class actions if, one, any member of the
proposed class is a citizen of a different
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State from any defendant; two, the
amount in controversy exceeds $5 mil-
lion; and, three, the class action law-
suit involves a class of 100 or more
members.

Although I believe the three condi-
tions I have noted are more than suffi-
cient to achieve the right balance be-
tween Federal and State interests, S. 5
goes a step further by incorporating
two additional provisions to accommo-
date the States’ interests in adjudi-
cating local disputes.

First, pursuant to an amendment of-
fered by Senator FEINSTEIN during a
markup last Congress, Federal jurisdic-
tion would not extend to any case in
which two-thirds or more of the pro-
posed class members and the primary
defendants are residents of the State
where the action was filed.

This exception keeps in the State
courts those class actions that are
prosecuted by a locally dominated
plaintiffs’ class with grievances against
local defendants. In other words, a lo-
cally dominated lawyer-judge set of re-
lationships that seems to be contin-
ually resulting in unjust treatment in
the courts.

Similarly, the Feinstein amendment
also provides that Federal courts may,
based on a number of carefully pro-
scribed factors, decline to exercise ju-
risdiction in middle tier cases in which
two-thirds of the proposed class mem-
bers and the primary defendants are
residents of the same State.

To be sure, as part of the recent com-
promise reached last November with
Senators SCHUMER, DoODD, and LAN-
DRIEU, we further modified the Fein-
stein amendment by adding an addi-
tional factor for the Federal courts to
consider for the middle tier of cases
specifically whether there is a substan-
tial nexus between the claims and the
court selected by the plaintiffs.

I will refer to the Feinstein chart.
That chart makes it very clear, in my
eyes, that tier I, two-thirds or more of
the proposed class members, are in-
State versus in-State primary defend-
ants. That would stay in State court.

Tier II, between one-third and two-
thirds of the proposed class members
are in-State versus in-State primary
defendants, and one can go to either
State or Federal court, subject to the
judge’s discretion.

Tier III, where there is one-third or
fewer of the proposed class members
in-State versus in-State primary de-
fendants, those cases go to Federal
court.

Although I believe the three condi-
tions I noted are more than sufficient
to achieve the right balance between
Federal and State interests, section 5
goes a step further by incorporating
these additional principles to accom-
modate States’ interests in adjudi-
cating local disputes.

The second point I was making is
that States’ interests in adjudicating
local disputes on behalf of their citi-
zens are further preserved through a
newly created exception to Federal ju-
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risdiction for truly local controversies.
This provision, which we negotiated on
a bipartisan basis last November with
the three new Democratic sponsors of
this bill, keeps in the State courts
those class action lawsuits that satisfy
the following four criteria which I will
discuss in greater detail so there is no
confusion on this issue.

Criterion 1, the proposed class must
be primarily local, where more than
two-thirds of the class members are
citizens of the State where the suit was
filed. This formulation resembles the
two-thirds test in the Feinstein amend-
ment I just discussed and essentially
requires a large majority of the injured
claimants reside within the State.

Criterion 2, the class action must be
brought against at least one real de-
fendant. The local defendant cannot be
peripheral. Rather, the lawsuit must be
brought against at least one defendant
with a significant basis of liability and
from whom significant relief is sought.
This provision essentially precludes
personal injury lawyers from evading
Federal jurisdiction by simply naming
a local defendant such as Hilda
Bankston, who was unmercifully
dragged into scores of class action law-
suits simply because her small family-
operated pharmacy sold the diet drug
phen-phen. That was the only reason
she was brought in, but the real reason
was because she was a pigeon sitting in
the State and they used her as a device
to bring all of these suits by many peo-
ple who had nothing to do with the
State, nothing to do with her.

Criterion 3, the principal injuries
must have occurred locally. In other
words, the total extent of the injuries
complained of must be concentrated
within the forum State. By way of an
example, a nationwide drug lawsuit in-
volving injuries spread throughout the
country would certainly not qualify for
this criteria. On the other hand, this
criteria would be satisfied by a class
action lawsuit involving a factory ex-
plosion affecting a confined geographic
area.

Criterion 4, no other similar class ac-
tions can have been filed during the
preceding 3 years. This criterion is in-
tended to ensure that the exception
does not apply to those class actions
that are likely to be filed in multiple
States based on the same or similar
factual allegations against any of the
same defendants.

When applying all four criteria, the
local controversy exception will enable
State courts to hear local class actions
alleging principal injuries confined to
the forum State and where the lawsuit
involved litigants who predominately
reside within that State. I refer to the
local controversy provision chart.

As my colleagues can see, that chart
for these tier III people keeps truly
local claims in State court. With re-
gard to plaintiffs, if two-thirds or more
of the proposed class members are in
the State and with regard to the de-
fendants at least one in-State defend-
ant from whom significant relief is
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sought—not the Hilda Bankston who
was ruined by these false suits—and al-
leged conduct forms a significant basis
of claims, and the nature of the claim’s
principal injuries were incurred in the
State as a result of the alleged signifi-
cant conduct, then those cases can be
heard in State court.

I was interested in the comments of
the distinguished Senator from
Vermont about justice and injustice.
The injustices are all on the side of
those who do not want this bill because
they are protecting personal injury
lawyers rather than the individual
claimants.

The individual claimants will have a
right to go to court. It just may be
that they have to go to Federal court
rather than State court.

Given the addition of Senator FEIN-
STEIN’s three-tiered jurisdictional test
and agreed-upon local controversy ex-
ception, I find it puzzling that some
have represented this bill will somehow
move all class actions into Federal
court. We just heard some comments
like that. Nothing could be further
from the truth.

I urge these colleagues to read sec-
tion 4 of the bill. If they cannot find
comfort in this language, I urge them
to look at studies showing that the bill
will do nothing of the sort. If they are
still skeptical, I urge them to talk to
the cosponsors of the bill, including
our Democratic partners, for a com-
pletely candid assessment on whether
the legislation will move all class ac-
tions into Federal court. It simply will
not.

These actions will be able to be
brought, but there will not be the same
ability to forum shop into favorable ju-
risdictions that act outside the law and
allow unjust verdicts such as we have
today.

I think the answer is perfectly clear.
This bill moves to Federal court larger
interstate class actions while keeping
in State court local matters that are
more suited for the States. Although I
have focused on two provisions in S. 5,
I think it is important to note that
this bill contains many other changes
we included so that we could build a bi-
partisan consensus.

After we fell one vote shy of invoking
cloture the year before last, three
Democratic Senators who voted
against proceeding on the bill pre-
sented us with a detailed list of issues
they wanted resolved before they could
support class action reform legislation.
After extensive discussions in Novem-
ber of 2003, we responded to each and
every concern raised by these Senators
and made the appropriate changes that
are now embodied in S. 5.

As my colleagues will see, the points
we have made show each Democratic
concern that was raised and how we ad-
dressed those concerns.

S. 5 is a modest bill that will help to
put an end to class action abuses oc-
curring in some of our State courts.
Contrary to the arguments from the
bill’s opponents, S. 5 does not sweep
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into Federal court every conceivable
class action. The bill more than ade-
quately accommodates the States’ in-
terests in adjudicating local disputes.

I might add that the argument we
are going to deprive consumers from
their day in court is pure bunk. The
fact is, under certain circumstances,
they will have a right to be in State
court or have a right, through the
judge, to be in State or Federal court,
and under certain circumstances that
are much more fair to all litigants con-
cerned, they will have to go to Federal
court.

There is nothing wrong with going to
Federal court. In fact, when I practiced
law we loved to have cases that went to
Federal court because people thought
they were more important cases.
Frankly, in most cases they were.
When these cases are important, they
will be tried in Federal court as well.

One thing we are concerned about, we
think we have a better chance of hav-
ing real justice in these cases in Fed-
eral court than to have the Hilda
Bankstons of this world put out of
business under what are false pretenses
and manipulation of the Federal judi-
cial system.

This legislation has been crafted and
drafted through close bipartisan co-
operation with several Members on the
other side of the aisle, and as a result
now commands a simple majority of
support of this body. Despite this sup-
port, we are still faced with the ob-
structive tactics from a small minority
that will do anything to appease the
powerful and well-funded personal in-
jury trial bar. I find this unfortunate
and hope these colleagues can look be-
yond these special interests and do
what is right for the country’s ailing
civil justice system.

I have always belonged to the trial
bar and I think most trial lawyers are
people of dedication and decency who
want to do what is right, but we have
seen in recent years a real subversion
of the law by some trial lawyers who
are interested only in money. In many
respects, they are not worried about
clients but worried about their own
compensation system. The fact is, we
need to do what is right for our coun-
try’s ailing civil justice system.

The Class Action Fairness Act ad-
dresses an abuse of the class action
system that has grown substantially in
the past few years. I am referring to
the gaming of the judicial system by
unscrupulous lawyers to evade Federal
diversity jurisdiction. In some cases,
the filing and settling of class action
lawsuits has become a virtual wheel of
fortune with every spin of the wheel
potentially worth millions of dollars.
However, class members do not benefit
from these spins of the wheel. Rather,
it is the class counsels who receive mil-
lions of dollars in attorneys’ fees who
are the real winners of this gaming sit-
uation and of the game.

It is the sad but true fact that the
most class members can expect to re-
ceive, which is an ironic twist, is a cou-
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pon good for the future purchase of the
very product that was the basis of their
claim to begin with.

Again, under the current tort system,
it is the class action lawyers who are
the real beneficiaries. They are the
ones who walk away from a class ac-
tion with millions in their pockets
while the class members walk away
with little or nothing at all but these
coupons. Before I turn to some specific
examples of class action lawyers gam-
ing the system to the detriment of
their clients, let me explain just how
this game works.

It starts with a few class action at-
torneys sitting around a table, think-
ing of an idea for a class action law-
suit. While this idea may come from
any numbers of sources, it is usually
formulated and solidified after an ex-
amination of the deepest pockets in the
corporate world. Naturally, they want
to make money.

Once an idea for a class action is
formed, it is time to find a lead or
named plaintiff. The named plaintiff
will inevitably be someone who is a cit-
izen of the same State as the defend-
ant. Why? This keeps the case in State
court.

Why is this essential to winning the
game? Because if the suit is in State
court, the class counsels can file mul-
tiple class actions, alleging similar
claims against similar defendants in
multiple districts. They do this in
search of a judge willing to quickly
certify the class.

And because the State courts do not
have a method of consolidating iden-
tical claims like we have in the Fed-
eral system, all of those claims remain
pending in the various State courts
around the country. The filing of mul-
tiple class actions in multiple districts
gives the class counsel tremendous le-
verage to play hard ball with the de-
fendant companies. By bringing class
action upon class action against a com-
pany, the company is left with no other
option but to settle. The alternative is
to be bled dry by legal fees and face the
uncertainty that one of the many
courts will destroy the company by de-
livering a jackpot award against it.

While I suppose the class counsel
would like to think of it as a game of
hardball, to companies it must feel a
lot like execution; and it must feel a
lot like what it really is: extortion.

The real kicker is this: in some cases,
many believe the only interests served
by these settlements are those of the
class counsel. Again, they will walk
away with hundreds of thousands and
sometimes millions of dollars. And
what do the class members recover?
Perhaps a worthless coupon.

There you have it, a successful gam-
ing of the State tort system by the
class action lawyers.

This is an intolerable practice and
one that the Class A Action Fairness
Act will curb.

I used to be a plaintiff’s attorney. I
was a defense lawyer as well. I am in
no way indicting the actions of all
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plaintiff attorneys or class action at-
torneys. In many cases, plaintiff attor-
neys play a vital role in protecting the
legitimate interests of injured con-
sumers.

For example, I supported the efforts
of the Castano group of plaintiff attor-
neys in the class action case against
cigarette companies.

Despite the fine efforts of many,
many plaintiffs’ lawyers, the actions of
a powerful minority of plaintiffs’ attor-
neys have created the situation we
need to remedy with this situation.

To demonstrate how class action law-
yers have manipulated the tort system
to their benefit, let us take a spin at
the wheel and see what we come up
with.

Spin the wheel again and we come to
the 2003 Cook County, Illinois court-ap-
proved settlement of Degradi v. KB
Holdings, Inc.

This class action alleged that KB
Toys, one of the largest toy retailers in
the country, manipulated toy prices to
lead customers to believe that they
were paying discounted prices. Specifi-
cally, the suit alleged that certain
products contained an inflated ref-
erence price that was marked through
in red with a lower selling price next to
it.

To settle the suit, the company
agreed to hold what amounted to a
week long sale with a thirty percent
discount on selected products. How-
ever, the company was not obligated
under the terms of the settlement to
advertise the discount. As a result,
many of the class members eligible to
receive the discount were not aware of
it until long after the sale was over.

How did the game turn out for the
class counsel? They won a whopping $1
million in attorneys’ fees. And accord-
ing to an independent analyst, KB Toys
actually stood to benefit from the set-
tlement because they were able to
drive traffic into the store on the days
of the discount.

All told, this was not a bad spin at
the wheel for all parties concerned.
That is, all parties except for the class
members—in other words the people
who were allegedly injured.

If you spin the wheel again you land
on the in re Microsoft Litigation Set-
tlement.

The wheel has landed on in re Micro-
soft Litigation Settlement.

Microsoft has been involved in mul-
tiple antitrust class action alleging
that the computer giant used its con-
trol of certain programs to price gouge
its customers. Ten of the class actions
have been settled, including the suit
brought in Johnson County, KS.

Under the terms of the settlement,
class members who purchased Micro-
soft hardware will receive a $5 or $10
voucher toward the future purchase of
particular computer hardware or soft-
ware products.

If these settlement terms some like
something less than a big victory for
the consumers, wait until you hear
about the onerous process they have to
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endure in order to redeem the vouch-
ers.

First, to even receive a voucher, a
class member must first download a
form from a website established for the
purpose of handling the settlements,
fill it out and mail it in. Then, to re-
deem the voucher itself, the class
member must mail in the voucher with
a photocopy of the original receipt and
UPC code.

So the class members got some hard
to redeem $5 and $10 coupons. Who then
came out the big winners in the game?
You guessed it, once again it was the
class counsel. In these cases, they have
received a mind-boggling sum in attor-
ney’s fees to the tune of hundreds of
millions of dollars.

With a spin of the wheel, we come to
Ramsey v. Nestle Waters North Amer-
ica.

This class action is better known as
the Poland Springs Water class action.
Let me refer to this Poland Spring
Chart—this blue section which has
$1.35 million on it.

The Ramsey suit alleged that Poland
Spring water does not come from a
spring deep in the woods of Maine as
was advertised. Under the terms of the
settlement approved by the Kane Coun-
ty, IL State court, the named plaintiff
received $12,000 while the class mem-
bers received discounts or free Poland
Spring water of the next 5 years. The
company, which denied any wrong-
doing, agreed to enhance its quality
control and make approximately $2.75
million in contributions to charities.

So in this round of the game, the
class members got some free water.
What about the class counsel? They
were sitting pretty at the end of the
game with $1.35 million in attorney’s
fees.

As Roger Parloff put it in the Forbes
magazine article entitled ‘‘Springtime
for Poland,” the settlement was ‘‘pret-
ty standard: next to undetectable bene-
fits for us—some discount coupons and
whatnot and $1.35 million cash for the
plaintiffs’ attorneys.”

That is right. Class action settle-
ments have become so abusive that it
is now standard and accepted practice
for class counsel to receive millions of
dollars for getting class members a
bottle of water.

Now we come to the Register.com
settlement, approved by the New York
County, New York State Supreme
Court, and affirmed by the New York
Superior Court in 2003.

Register.com is the second largest
domain registration company for the
Internet. Those wishing to register a
domain name through the company
may do so for a $35 fee. But if the main
name is registered, the company holds
the Internet address and redirects the
link to a ‘“‘Coming Soon’ page fea-
turing promotional advertisements for
Register.com and other companies
until the domain nameholder develops
a Web site of its own.

Michael Zurakov, serving as lead
plaintiff for the class action, claimed
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that upon developing his own Web site,
Register.com delayed in switching over
the purchased domain name to him and
continued to redirect the link to the
promotional ‘‘Coming Soon’ page for
several months to sell advertisements.
When the class counsel moved to cer-
tify the class, it was estimated that
the class was comprised of approxi-
mately 3 million members.

Under the terms of the court-ap-
proved settlement, class members re-
ceived $56 coupons to use. Each one got
a $6 coupon to use with Register.com,
assuming that the class member reg-
istered with the company again. Mean-
while, the lawyers received $642,500 in
attorney fees—lawyer fees.

To quote an article appearing in Do-
mains Magazine, ‘‘The munificence of
this reward may reflect that fact that
the claim, while perhaps not utterly
without a shred of merit, was not ex-
actly the most compelling ever heard.”

However weak the suit, the class
counsel had a good day at the game,
taking home winnings of $642,500, espe-
cially compared to the $56 coupons each
class member, so-called, got. That was
the right to redeem, if they went to
Register.com, and registered a name.

Cases such as this only further en-
courage the filing of frivolous claims
by opportunistic class action counsel
who are solely motivated by quick set-
tlements that benefit only them.

Let me go to the Ameritech settle-
ment for $16 million. This is a settle-
ment approved by the notorious Madi-
son County, IL, State court, one of the
most abusive settlements I have ever
seen.

You need to know about Madison
County. Madison County is where a lot
of these class actions go so they can
make demand letters and get settle-
ments as defense cases. Madison Coun-
ty has judges who seem to be in the
pockets of the trial lawyers in Madison
County who become cocounsel in these
cases, and, of course, have an instant
entree to the courts, and almost a
guaranteed, outrageous award every
time they go into court. Most of the
time they don’t go to court. You will
find in the end very few actual cases
are filed. But the demand letters are
made. And these companies are so
frightened over Madison County, be-
cause they know they are going to get
killed if they go to court, that they al-
most automatically settle as a result
of the demand letters. They settle for
what it would cost them to defend
these types of cases rather than go
through the jackpot justice problem of
getting slammed in a jurisdiction
where apparently justice is not a meas-
ured factor.

Here we have the Ameritech settle-
ment approved by the Madison County,
IL, State court. This is one of the most
abusive settlements I have ever seen.

Two suits were filed in Madison
County, IL, by the same firm on behalf
of customers in Michigan, Ohio, and
Wisconsin, alleging that Ameritech
wrongly charged customers for a wire
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maintenance program without inform-
ing them that the service was optional.

The settlement didn’t provide cus-
tomers with refunds for wrongful
charges. Instead, it gave each class
member a $6 pay phone card that could
only be used at pay phones owned by
SBC, the parent company of
Ameritech, to make local and limited
long distance calls within the State.
Many of the class members complained
that the cards were worthless to them
because there were no SBC pay phones
in the area. Other class members com-
plained that the cards were worthless
to them either because they did not use
pay phones or because the cards con-
tained so many restrictions that they
were essentially unusable.

This was not exactly a sweetheart
deal for these consumers. But how did
the class action counsel come out in
this round of the game?

They had a good spin of the wheel by
any measure, winning $16 million in
lawyer fees, while the class of people,
alleged consumers who were supposedly
abused, really got nothing.

We can no longer sit idly by and
allow abusive settlements to continue.
What will S. 5 do to help curb the gam-
ing of our tort system?

First, the bill gives the Federal
courts diversity jurisdiction over large,
national class actions with at least 100
class members seeking an amount-in-
controversy of $6 million.

They can still bring their suit, but it
will be in Federal court where it is
much more likely that justice will
occur, fairness will occur, and decent
treatment will occur.

As a result of the provision, large and
national class actions may either be
originally filed or removed to Federal
court, a forum that is better equipped
to handle these kinds of cases—and to
do so fairly. They are not going to be
deprived of their rights. They are just
going to have to make their cases, and
they are not going to be able to go to
Madison County where they will have
an automatic win absolutely guaran-
teed in the eyes of most companies
which will be outrageous in nature as a
general rule—or an automatic settle-
ment for defense costs—which is as
close to distortion as you can get be-
cause the companies can’t afford to go
to court in that particular jurisdiction
with the judges the way they are, the
attorneys the way they are, and all in
cahoots the way they are.

Second, S. 5 contains provisions for
the review and approval of proposed
coupon settlements before a Federal
court. It doesn’t mean you can’t have
coupon settlements, but you are sure
going to have to get the judge’s ap-
proval. So these phoney coupons are
going to be much fewer and much more
far in between.

The bill provides that a Federal judge
cannot approve a proposed coupon set-
tlement until conducting a hearing
with a written finding that the terms
of the settlement are fair, reasonable,
and equitable to the class members.
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You would think that would be some-
thing every court in the land would
want to do, but, unfortunately, we have
had far too many of these class actions
where that hasn’t been the case, or
where counsel are the ones who are ba-
sically mistreated in the end.

Our courts will no longer be used as
a rubberstamp for proposed settle-
ments. This provision ensures that the
true beneficiaries of a settlement are
the class members and not the lawyers
who drew up the settlement.

It doesn’t cost any more money to go
to Federal court than it does State
court. It isn’t a tremendous inconven-
ience; it is just that you can expect the
Federal judges not to be judges who are
sustained by financial support by the
local lawyers.

Third, this legislation requires that
attorneys’ fee awards be based on the
actual recovery of the class members
in coupon settlements. In other words,
contingency fees must be based on the
value of coupons actually redeemed by
class members. This will give the at-
torneys an incentive to ensure the
class members actually get something
in the settlement they can use.

If you are going to get bottles of
water, then the attorneys can get fees
based upon how many bottles of water
are gotten. I don’t think many lawsuits
would be brought on that basis any-
more. Or, if you are going to get a cou-
pon, they can get fees based upon how
many coupons are redeemed. Or, in the
case of the SBC coupons, they can get
fees only to the extent that those cou-
pons are viable and can be utilized, and
how many of them are actually re-
quested.

Practically speaking, class counsel
will no longer look for a quick and
hefty attorney fee settlement for them-
selves in which the class members re-
cover relatively worthless coupons.

The time has come for us to put an
end to this unfair system. I have heard
many of my colleagues on both sides of
the aisle decry the state of the current
tort system. I ask my colleagues to
recognize this bill as the opportunity
that it is, an opportunity to end the
abuses of the current tort system, or at
least to make a start to ending the
abuses of the current tort system and
restoring confidence in our justice sys-
tem.

Real good lawyers, the honest law-
yers, if they bring class action law-
suits, will bring suits of viability, suits
that mean something, suits that are
deserving of the awards that are given,
not suits just for the benefit of the law-
yers involved. We have spent literally
years now negotiating the provisions of
this delicate compromise bill. The time
has come to pass it.

I might add, this bill has evolved
over a number of Congresses. We have
negotiated with virtually everybody
who has wanted to negotiate on this
bill. We have made change after change
after change. It is not a major change
in our law, but it certainly will bring
greater justice in our law and greater
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fairness and greater treatment in our
law.

The fact is, we need this bill to re-
main intact. The House has indicated
they will take this bill, if we pass it in
its current form, and it will become
law. There will be some attempts with
amendments that may have merit that
I may even like, but this bill is a result
of a huge series of compromises that
have taken years to achieve. We know
if any amendment is added to this bill,
it is very unlikely the House will take
it. We are faced with the proposition of
the need to vote down all amendments
on this bill.

The distinguished Presiding Officer
has a number of amendments he would
like to add to this bill, as a distin-
guished former supreme court justice
from the State of Texas, that would
improve this bill. But he knows if we
are going to pass this bill, we cannot
take any amendments, including his. If
we are going to take other amend-
ments, we will have to take his. The
fact is, we urge all amendments be
voted down so we can pass this bill and,
hopefully, get it to the House and get
it passed so justice can occur.

Any Member who stands in the Sen-
ate and says consumers are going to be
hurt by this bill, that we are not allow-
ing suits to be brought, has not read
the bill or is deliberately distorting
what is going on. The fact is, suits can
be brought, legitimate suits can be
brought, there will be awards that will
be made in legitimate cases, as they
should be, and we all will be better off
as a country if we get the tort system
so that it does justice, rather than
jackpot justice for a few, and in a num-
ber of instances I have been citing, for
lawyers only. Unfortunately, we have
people gaming this system to such a
degree that this bill needs to pass. We
need to straighten out the mess.

I yield the floor.

The PRESIDING OFFICER (Mr. COR-
NYN). The Senator from Pennsylvania.

Mr. SPECTER. Mr. President, I con-
gratulate my distinguished colleague,
Senator HATCH, for the outstanding
work he has done on so much legisla-
tion during his tenure as chairman of
the Judiciary Committee, including
the class action bill, as he has spoken
of in some detail.

———
ASBESTOS REFORM

Mr. SPECTER. Mr. President, I have
sought recognition to talk about asbes-
tos reform, which is legislation that
Senator HATCH had shepherded, along
with Senator LEAHY and Senator
FRrI1sT, with substantial contributions
by Senator Daschle, as well.

Today, I am going to submit for the
record a bill which is a discussion
draft. T had intended to submit this
legislation late last week, but I was
asked by the majority leader to defer
for a week so that further consider-
ation could be given today by the ma-
jority leader and by members of the
Judiciary Committee, including the
Presiding Officer.
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We have reached a critical stage in
the analysis and presentation of this
legislation. It has had a long history.
In July of 2003, more than 19 months
ago, the Judiciary Committee passed
out a bill, which all agreed had a great
many problems, but it was passed out
of committee largely along party lines.
I voted for it, in order to move the bill
along.

As it is generally known, I then en-
listed the aid of a senior Federal judge,
Judge Edward R. Becker, who recently
was the chief judge of the Court of Ap-
peals for the Third Circuit, to under-
take discussions, called mediation, and
for 2 days in August of 2003, Judge
Becker and I sat in his chambers with
the so-called stakeholders representa-
tives of the manufacturers, representa-
tives of labor, AFL-CIO, representa-
tives of the insurance industry, and
representatives of the trial lawyers.
That has been followed by some 39 sep-
arate meetings which have been con-
vened in my conference room.

In addition to numerous discussions
Judge Becker has held with interested
parties and which I have held with in-
terested parties, we have come to a
point in our work where we have found
agreement among the parties on many
items. We have found the stakeholders
very close together on other items.

As might be expected, it has been
necessary to make judgments, which is
the responsibility of this Senator and
which I have done in collaboration
with many other Senators, about what
this bill represents, which in my con-
sidered judgment is an equitable bill.

In early January, I circulated a dis-
cussion draft which had certain blanks
until we had a hearing, which was held
on January 11. I have also had an eye
to trying to get the bill completed so
that the majority leader could take it
up at an early date. If that is not done,
and the bill languishes into the season
where we take up the appropriations
bills, it simply will not be taken up.
The asbestos issue is a crisis in the
United States today. There is general
agreement on that, with some 74 com-
panies having gone into bankruptcy,
and with thousands of asbestos victims
suffering from mesothelioma, which is
a deadly disease, and other deadly dis-
eases and not collecting because their
employers have gone bankrupt.

We have found other very difficult
issues on so-called ‘‘mixed dust.” We
held a hearing last week, and I think
we have worked through the scientific
evidence on that proposal so that we
are now in a position to know when
someone comes forward with a claim,
whether it is from asbestos, which has
already been covered under the trust
fund, or whether it is from silica,
which would be a separate cause of ac-
tion.

The essential provisions of this legis-
lation create a trust fund. In order to
collect from the trust fund, victims—
people exposed to asbestos—must es-
tablish certain levels of disability.
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There is a graduated scale as to com-
pensation. The offset to the right of
victims to give up their right to jury
trial is the assurance that if this fund
proves to be insufficient, people can go
back to the jury trial system. There
had been a great deal of discussion as
to what was an adequate amount for
the trust fund.

The manufacturers and insurers
made an offer of $140 billion. There
were discussions last fall between Sen-
ator FRIST and Senator Daschle where
there was agreement to that proposal
as to the total amount, although there
had not been and has not been any
agreement by the AFL-CIO or by labor.
After a lot of consideration, it is my
judgment that is an equitable figure. It
is impossible to say what the total
claims will be, what the total sum will
be that is required because we do not
know how many claims there will be.
But if that figure should prove insuffi-
cient, then victims—claimants—have a
right to go back to the jury trial sys-
tem.

There had been some disagreement as
to how much money should be in at the
start, with manufacturers and insurers
wanting $40 billion in the first 5 years,
and labor wanting $60 billion. After
considerable inquiry, I was satisfied
that the fund would have the ability to
borrow at least $20 billion extra, so
that the $60 billion total looked to by
labor would be realized. Again, not to
the satisfaction of all the parties, that
is what the bill provides.

The manufacturers and the insurers
were looking for a 7% year period
where they would be assured there
would be no other claims made. After
extensive consideration, it was my
judgment that there were certainly
reasonable assurances that the fund
would last for at least 7Y% years, but
that if the fund was to fall short, that
ought to be a burden not met by the
claimants, but they ought to have
their right to reversion to a jury trial.

There was a consideration as to what
would happen on startup, with the
manufacturers and insurers wanting a
very lengthy period of time. The bill
strikes a compromise, with 270 days to
start up the bill on exigent claims—
that is, very serious claims involving
mesothelioma—and 18 months on other
claims. Labor and the trial lawyers felt
there ought to be access to the courts
continuously until the fund was start-
ed. The reality is, there are many
delays, and a 270-day delay, while no-
body likes any delays, is not an exces-
sive delay under our litigation system
in the United States. So that com-
promise and that adjustment was
made.

As to the pending cases, labor and
the trial lawyers wanted an exclusion
on mesothelioma in cases which had
been filed. This bill provides that the
requests of manufacturers and insurers
had a very solid basis, that if they were
going to put up a very substantial trust
fund, that all of the cases ought to go
into the trust fund, and that is the
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structure of the bill unless the case is
to a jury or unless there has been a set-
tlement with a particular individual.

We have worked through the prob-
lems of the Federal Employees Liabil-
ity Act, where we are very near a solu-
tion. I talked to Judge Becker earlier
today, and he has talked to the parties
there, and they are very close to re-
solving that issue. But in any event,
there has been an agreement that if
there is not a way to reconcile all of
those issues, then there will be an arbi-
tration clause in the bill which will
solve that issue.

There had been a consideration as to
the issue on medical screening, with
the manufacturers and the insurers ob-
jecting to medical screening. After
considerable consideration, it was de-
cided that medical screening ought to
be provided in the bill, although it
ought to be provided in a very tight-
ened-up process so it would not bring
into the litigation system people who
did not have bona fide claims, that it
would not increase the litigation inap-
propriately. Where you have substan-
tial motivation for the trial lawyers to
go out and find clients and bring
claims, that is one thing. But if that is
absent because of the reduction in at-
torneys’ fees, then it seemed to me
that these are people who do not ordi-
narily get physical examinations on an
annual basis, as Senators might, and
that it was fair to have medical screen-
ing, but it has been done on a tightened
basis, and it was considered that was a
fair approach here.

When it came to what is called level
seven, where we have smokers involved
with reduced compensation, it was gen-
erally agreed we were not looking to
have a smokers bill, so that if the
claims exceeded 115 percent of the esti-
mate by the CBO, the Congressional
Budget Office, those cases would go
back to the judicial system where the
defendants are said to win most of
those cases.

We have come to agreement on many
contentious issues. The administrative
provisions have been agreed to with the
Department of Labor. We have agreed
to a provision that if you have a 40-
year-old mesothelioma victim with de-
pendent children, the administrator
shall have authority to give him more
and to give somebody, illustratively, in
their eighties with no dependents less,
as long as the fund remains neutral.

We have come to agreement on judi-
cial review. We have come to agree-
ment on what courts will handle the
cases if there was a reversion. There
had been a request by the manufactur-
ers and insurers to have all the cases
go to Federal courts. Labor and the
trial lawyers wanted the cases to go
wherever the plaintiff chose to bring
them. We have come to agreement that
they would go to the Federal courts
with the exception of the State courts
where the individual lived as to venue
or where the matter occurred.

We have on a consensus basis agreed
to tighten up the penalties on violation
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of environment, safety requirements,
and health requirements. Labor wanted
a provision as to transparency, and
after a lot of analysis, we have worked
that through.

In the course of these extensive nego-
tiations, there have been, I would esti-
mate, some 150 to 250 legislative
changes on modification. So we have
come to a point where we now have
this bill to be submitted for discussion
purposes again. I had wanted to intro-
duce this bill on a number of occasions.
As T said, for the record, 2 or 3 weeks
ago, Senator LEAHY wanted additional
time to study it. I have worked closely
with Senator FEINSTEIN and met with
her and with her staff. As enumerated
in the course of my written state-
ments, some 27 Senators have partici-
pated in this process. It is very, very
complicated. I do not think the Con-
gress has ever tackled a more com-
plicated legislative issue. In fact, I
think the Congress has never tackled a
legislative issue as complicated as this,
certainly not during the 24 years-plus
tenure of which I have had.

As it has been commented about pub-
licly, this issue brings together four of
the most powerful if not the most pow-
erful groups in Washington: the manu-
facturers; labor, with the AFL-CIO; the
trial lawyers; and the insurance com-
panies. Each has pressed very hard for
advantage, which you would expect
them to make their press.

As I say, this bill, numbering some
291 pages, contains many agreements.
On those issues where we could not
structure and forge agreements, the
judgments have been made. I take the
responsibility for the judgments which
have been made here.

I submit that it is an equitable bill.
I am not in concrete on any of these
provisions. I am willing to discuss
them. I am willing to talk about them
further. But the basic approach of a
trust fund is central to a resolution of
this very difficult issue if we are to re-
solve it. If you press on one part of a
balloon, the air goes to another part of
the balloon, and while insurers and
manufacturers may not like screening,
labor does not like the limitation on
the fund, and every time you turn,
there is an issue where someone wants
something more.

I believe that this bill, the structure
of this bill, although not necessarily
the particulars, is the last best chance.

I have taken over the responsibility
as chair of the Judiciary Committee,
and we have an agenda which is gigan-
tic. In order to work in our first hear-
ing on January 11, we had to work it
around the hearings on White House
Counsel Gonzales. And last week we
spent all of the week on that issue.
Last week the committee took up the
issue of class action which is now on
the floor. This Thursday we have hear-
ings on bankruptcy because the major-
ity leader wants to move forward. We
have in the offing judicial nomina-
tions, and we have the prospect of a
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Supreme Court nominee. So the Judici-
ary Committee calendar is absolutely
jammed.

If this cannot provide the framework
for a resolution of this issue, consid-
ering the 20 months of very laborious
effort put in by Judge Becker and by
some 27 Senators and 39 separate con-
ferences, I do not know what would be
fruitful for the Judiciary Committee
for the Senate to do next.

I have sought recognition to intro-
duce a discussion draft of the Fairness
in Asbestos Injury Resolution Act of
2005, FATR Act, the successor to S. 1125
and S. 2290, the FAIR Acts of 2003 and
2004. My colleagues Senator FRIST,
Senator HATCH and Senator LEAHY de-
serve enormous credit for the drafting
of these acts and for the development
of this legislation. There is a will in
the Senate to enact legislation that
should put an end to the ongoing rash
of bankruptcies, growing monthly; di-
verting resources from those who are
truly sick; endangering jobs and pen-
sions; and creating the worst litigation
crisis in the history of the American
judicial system. The FAIR Act is still
alive. The Senate plainly wants a more
rational asbestos claims system, and I
believe that this legislation offers a re-
alistic prospect of accomplishing that
result.

This legislation provides substantial
assurances of acceptable compensation
to asbestos victims and substantial as-
surances to manufacturers and insurers
to resolve, with finality, asbestos
claims. For more than two decades, a
solution to the asbestos crisis has elud-
ed Congress and the courts. Seventy-
four companies have gone bankrupt,
thousands of individuals who have been
exposed to asbestos have deadly dis-
eases—mesothelioma and other such
ailments—and are not being com-
pensated. According to the RAND In-
stitute for Civil Justice, ‘‘about two-
thirds of the claims are now filed by
the unimpaired, while in the past they
were filed only by the manifestly ill.”
According to RAND, the number of
claims continues to rise, with over
600,000 claims filed already and 300,000
pending. The number of asbestos de-
fendants also has risen sharply, from
about 300 in the 1980s, to more than
8,400 today and most are users of the
product, not its manufacturers. These
companies span 85 percent of the U.S.
economy and nearly every U.S. indus-
try, and include automakers, ship-
builders, textile mills, retailers, insur-
ers, shipbuilders, electric utilities and
virtually any company involved in
manufacturing or construction in the
last thirty years.

Asbestos leaves many victims in its
wake. First and foremost, the sick and
their families have suffered. But the
flawed asbestos litigation system not
only hurts the sick and their chance at
receiving fair compensation, but also
claims other victims. These include
employees, retirees and shareholders of
affected companies whose jobs, savings
and retirement plans are also jeopard-
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ized by the tide of asbestos cases. With
asbestos litigation affecting so many
companies, this also impacts the over-
all economy, including jobs, pensions,
stock prices, tax revenues and insur-
ance costs. According to a 2002 study
by Nobel laureate Joseph Stiglitz, as-
bestos bankruptcies have cost nearly
60,000 workers their jobs and $200 mil-
lion in lost wages. Employees’ retire-
ment funds have shrunken by 25 per-
cent.

In July 2003, the Judiciary Com-
mittee knowingly voted out S. 1125, a
bill with many problems, largely along
party lines, in an effort to move the
legislation. S. 1125 created the basic
structure of the legislation, and made a
huge stride in working out the medical
criteria. However, the bill floundered
on other issues. In August, at my re-
quest, Judge Edward R. Becker, a Fed-
eral judge for 33 years, convened in his
chambers in Philadelphia for 2 days the
so-called stakeholders—manufacturers,
labor, AFL-CIO, insurers and trial law-
yers—to determine if some common
ground could be found. Until the pre-
ceding May, Judge Becker had been the
chief judge of the Third Circuit Court
of Appeals and wrote the opinion in the
asbestos class action suit which was af-
firmed by the U.S. Supreme Court.

From September 2003 through Janu-
ary 2005, there have been 37 stake-
holder meetings in my conference
room, with Judge Becker as a pro-bono
mediator, usually attended by 25 to 40
representatives and sometimes over 75
present. Judge Becker and I have
sought an equitable bill which took
into account, to the maximum extent
possible, the concerns of the stake-
holders and to get their input on draft-
ing of the bill. After analysis and delib-
eration, we found we could accommo-
date many of the competing interests.

This process commenced with the
blessing of Chairman HATCH and Rank-
ing Member LEAHY of the Judiciary
Committee. This extended process al-
lowed the stakeholders an extraor-
dinary ‘‘hearing’ process and really
amounted to the longest ‘“‘mark-up’ in
Senate history although not in the cus-
tomary framework. We have had the
cooperation of many Senators. Sen-
ators HATCH and LEAHY have had rep-
resentatives at all the meetings. The
majority leader, Senator HATCH and
Senator LEAHY have addressed this
“working group’ at our meetings. Sen-
ator HATCH and Senator LEAHY’S rep-
resentatives have been active partici-
pants at every meeting, as well as the
members of the staffs of Senators FEIN-
STEIN, CARPER, CORNYN, DEWINE, BEN
NELSON, BAUCUS, BIDEN, CHAMBLISS,
CRAIG, DODD, DURBIN, FEINGOLD, GRA-
HAM, GRASSLEY, KENNEDY, KOHL, KYL,
LANDRIEU, LEVIN, LINCOLN, MURRAY,
PRYOR, SCHUMER, SESSIONS, SNOWE,
STABENOW, and VOINOVICH.

The concept of a trust fund is an out-
standing idea. Senator HATCH deserves
great credit for moving the legislation
in the direction of a trust fund with a
schedule of payments analogous to
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worker’s compensation so the cases
would not have to go through the liti-
gation process. Under this proposal,
the Federal Government would estab-
lish a national trust fund privately fi-
nanced by asbestos defendant compa-
nies and insurers. No taxpayer money
would be involved. Asbestos victims
would simply submit their claims to
the fund. Claimants would be fairly
compensated if they meet medical cri-
teria for certain illnesses and show
past asbestos exposure. The Trust Fund
would guarantee compensation for im-
paired victims.

Through the series of meetings with
Judge Becker, we have wrestled with
and have been able to solve a number
of very complex issues. The size of the
trust fund was always a principal issue
of dispute, starting at $108 billion. The
manufacturers/insurers raised their
offer to $140 billion. Last October, Ma-
jority Leader FRIST and then-Demo-
cratic Leader Daschle agreed to $140
billion. When Senator FRIST and Sen-
ator Daschle, in an adversarial context,
agreed to the adequacy of the $140 bil-
lion figure, it is difficult to exceed it
even though the AFL-CIO did not con-
temporaneously agree.

It is not possible to say definitely
what figure would be adequate because
it depends on the uncertainty of how
many claims will be filed. There is sup-
port for the adequacy of the $140 billion
figure from reputable projections. But
they are, admittedly, only projections.

The real safety valve, if the fund is
unable to pay claims, is for the injured
to have the ability to go back to court
if the system is not operational and
able to pay exigent health claims with-
in 9 months after enactment, and all
other valid claims within 18 months of
enactment.

The claimants object to any hiatus
between access to the courts and an op-
erating system; but the reality is that
court delays are customarily longer
than the delay structured in this sys-
tem. The defendants and insurers ob-
ject saying it is too short a time frame,
but they have the power to expedite
the process by promptly paying their
assessments. I am confident that there
will be no problem in administering
the system and processing the claims.
Conversations have been held with the
leaders of the Manville Trust and the
RAND Institute study and they per-
suade me that the volume of claims
can be efficiently administered by the
fund administrator using a technique
developed by the Manville Trust and
other similar claims facilities that
have processed asbestos claims for
many years. The Manville Trust has
processed as many as 150,000 claims per
year. The number of exigent claims an-
ticipated in the first 9 months of the
fund is vastly smaller and even the
total number of claims anticipated in
the first 18 months is significantly less
that which the Manville Trust has han-
dled in a comparable period. Addition-
ally, the bill provides the adminis-
trator with the option to contract out
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the exigent claims to a claims facility
for expedited processing under the
standards of the fund on a voluntary
basis. The short time frame will prod
the system to become operative at an
early date. The bill sends the claims
back to the fund as soon as it is cer-
tified operational with a credit for any
payment of the scheduled amount.

Similarly, the defendants seek a
commitment that the legislation will
bar return to the courts for at least 7%
years. It is hard to see how the sub-
stantial fund would be expended in a
lesser period. Here again, the legisla-
tion gives the defendant substantial as-
surances that the system will last at
least T% years. If it collapses, the
claimants should not bear the burden,
but should reclaim their constitutional
right to a jury trial.

The claimants sought $60 billion in
startup contributions within 5 years
and the defendants countered with a
maximum of $40 billion. The fund’s bor-
rowing power should enable it to bor-
row at least the balance of $20 billion
because of the defendants continuing
substantial financial commitments.
Here again, the bill meets the standard
of substantial assurances, albeit not
perfect certainty, that $60 billion will
be in hand within the first 5 years.

A key issue for the claimant has been
that of workers’ compensation sub-
rogation. This issue is important be-
cause the value of an award to the
claimant depends on whether the
claimant may have to pay a substan-
tial amount of it to others. While the
precise picture is different from State
to State, in general, workers’ com-
pensation laws give employers, and
their insurance carriers, subrogation
rights against third-party tortfeasors
and a lien on the injured employee’s re-
covery from a third-part tortfeasor.
This is a big deal because workers’
compensation covers the employee’s
medical costs.

I closely examined and considered in-
cluding a proposal that would have
called for a so-called workers’ com-
pensation ‘‘holiday.” Such a proposal
would have provided for a ‘‘holiday”
from worker’s compensation payments
during the period of receipt of pay-
ments from trust fund except to the ex-
tent that the compensation would ex-
ceed them, with a waiver of past and
future subrogation. However, as each
State has different workers’ compensa-
tion laws and I concluded that such a
proposal may go beyond the practice in
a number of States leaving some claim-
ants with a significantly reduced
award.

Furthermore, while not undisputed
like some other matters on this legisla-
tion, there is some significant basis in
the assertion by claimants that the
award values in the bill were designed
with the concept in mind that there
would be no liens or rights of subroga-
tion against the claimants based on
workers’ compensation awards and
health insurance payments.

Therefore, in the final analysis, I
have determined that to be fair to vic-
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tims, claimants should be allowed to
retain and receive the full value of
both their fund awards and workers’
compensation payments. It is impor-
tant that the bill must extinguish any
liens or rights of subrogation that
other parties might otherwise assert
against the claimants based on work-
ers’ compensation awards and health
insurance payments.

Another key issue for the claimants
has been the legislation’s treatment of
asbestos disease claims under the Fed-
eral Employers’ Liability Act, FELA,
the workers’ compensation system for
rail workers. Earlier versions of the
bill would have preempted FELA
claims for asbestos-related diseases,
limiting victim’s recovery to com-
pensation under a national asbestos
trust fund. Rail labor asserts that such
an approach is unfair to rail workers,
since for all other workers, the bill
maintains workers’ compensation
rights. Alternative approaches to deal-
ing with the FELA issue have been pro-
posed, including providing for a supple-
mental payment, in addition to awards
under the bill, to provide compensation
to rail workers for work-related asbes-
tos diseases. The AFL-CIO’s affiliates
who represent workers in the rail in-
dustry have been engaged in discus-
sions with industry on this issue, and
will continue to work to see if a fair
resolution can be reached. I have in-
cluded in the bill language that would
call for binding arbitration between
the parties if they do not arrive at a
solution 30 days post enactment.

In these marathon discussions, plus
the January hearing, I understand the
deep concerns expressed by the stake-
holder representatives on more conces-
sions for their clients. On the state of
the 20 year record, this choice is not
between this bill and one which would
give their clients more concessions.
The choice is between this bill and the
continuation of the present chaotic
system which leaves uncompensated
thousands of victims suffering from
deadly diseases and litigation driving
more companies into bankruptcy.

We considered at length the manufac-
turers/insurers objections to medical
screening, but concluded such a provi-
sion was necessary as an offset to the
reduced role of claimant’s attorney.
With the previous potential of a sub-
stantial contingent fee, claimants’ at-
torneys identified those damaged by
exposure to asbestos. Absent that mo-
tivation, it is reasonable to have rou-
tine examinations for people who
would not be expected to go for such
checkups on their own; so as a matter
of basic fairness, such screening is pro-
vided. By establishing a program with
rigorous standards, as we have done in
this bill, unmeritorious claims can be
avoided with the fair determination of
those entitled to compensation under
the statutory standard.

The legislation has closely examined
the issues of so-called ‘‘leakage’ in the
fund and has provided all asbestos
claims pending on the date of enact-
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ment, except for mnon-consolidated
cases actually on trial, and except
cases subject to a verdict or final order
or final judgment, will be brought into
the asbestos trust fund. Furthermore,
only written settlement agreements,
executed prior to date of enactment,
between a defendant and a specifically
identifiable plaintiff will be preserved
outside of the fund; the settlement
agreement must contain an express ob-
ligation by the settling defendant to
make a future monetary payment to
the individual plaintiff, but gives the
plaintiff 60 days to fulfill all conditions
of the settlement agreement.

I have also included in the legislation
language which is designed to ensure
prompt judicial review of a variety of
regulatory actions and to ensure that
any constitutional uncertainties with
regard to the legislation are resolved
as quickly as possible. Specifically, it
provides that any action challenging
the constitutionality of any provision
of the act must be brought in the
United States District Court for the
District of Columbia. The bill also au-
thorizes direct appeal to the Supreme
Court on an expedited basis. An action
under this section is to be filed within
60 days after the date of enactment or
60 days after the final action of the ad-
ministrator or the commission giving
rise to the action, whichever is later.
The district court and Supreme Court
are required to expedite to the greatest
possible extent the disposition of the
action and appeal.

Claimants also expressed the need for
assurances that the manufacturers
payment into the fund. Therefore, the
legislation I am introducing also re-
quires enhanced ‘‘transparency’’ of the
payments by the defendants and insur-
ers into the fund. The proposal pro-
vides that 20 days after the end of such
60-day period, the administrator shall
publish in the Federal Register a list of
such submissions, including the name
of such persons or ultimate parents and
the likely tier to which such persons or
affiliated groups may be assigned.
After publication of such list, any per-
son may submit to the administrator
information on the identity of any
other person that may have obligations
under the fund. In addition, there are
enhanced notice and disclosure require-
ments included in the draft. It also pro-
vides that within 60 days after the date
of enactment, any person who, acting
in good faith, has knowledge that such
person or such person’s affiliated group
would result in placement in the top
tiers, shall submit to the adminis-
trator, 1, either the name of such per-
son or such person’s ultimate parent;
and, 2, the likely tier to which such
person or affiliated group may be as-
signed under this act.

As I have mentioned previously, this
legislation deals with a number of very
complex issues, one of them being that
of “mixed-dust.” I held a hearing in the
Judiciary Committee in this issue on
Feb. 2, 2005. The manufacturers fear
that many asbestos claims will be ‘‘re-
packaged’ as silica claims in the tort
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system. Evidence deduced at the hear-
ing reflects that this has been hap-
pening in a large number of jurisdic-
tions. If a claim is due to asbestos ex-
posure at all, the program should be
the exclusive means of compensation.
The stakeholders agree that this is an
asbestos bill, designed to dispose of all
asbestos claims but that workers with
genuine silica exposure disease ought
to be able to pursue their claims in the
tort system. The problem is that with
those claims where the point of demar-
cation is unclear. Silica/asbestos de-
fendants are worried that they will find
themselves in court with the burden of
proving that the plaintiff’s injury is
due to asbestos rather than silica. This
legislation makes clear that pure silica
claims are not preempted, but claims
involving asbestos disease are pre-
empted. A claimant must establish by
a preponderance of evidence that their
functional impairment was caused by
exposure to silica, and asbestos expo-
sure was not a significant contributing
factor. Although this does impose the
burden on the claimant, this is no dif-
ferent than the burden the plaintiff or
any party advancing a position has in
producing medical evidence in any case
that the physician will state that a dis-
ease was caused by some condition or
exposure or that it was not caused by
some condition or exposure.

Another very complicated issue I
have addressed in my legislation, at
the request of the claimants, is that of
providing for award adjustments for ex-
ceptional mesothelioma cases based on
age and the number of dependents of
the claimant. For example, a mesothe-
lioma victim who is 40 years old with
two kids will be able to get an upwards
adjustment in his award amount as
compared to a 80-year-old mesothe-
lioma victim with no dependents. The
impact of such adjustments to the fund
will remain revenue-neutral.

What I have introduced is a com-
plicated bill, but one that is both inte-
grated and comprehensive and reflec-
tive of a remarkable will to enact leg-
islation. If this bill is rejected, I do not
see the agenda of this Senate Judiciary
Committee revisiting the issue because
of other business and the futility in
doing so. I cannot conceive of more
strenuous effort being directed to this
subject that has been done in the past
2 years. This is the last best chance.

I remain confident that we can forge
and enact a bill that is fair to the
claimants and to business and that will
put an end once and for all to this
nightmare chapter in American legal,
economic and social history. If we can
summon the legislative will in a bipar-
tisan spirit, it can be done.

I ask unanimous consent to print in
the RECORD a 291-page discussion draft.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S.

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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Sec. 301. Judicial review of rules and regula-
tions.

Sec. 302. Judicial review of award decisions.

Sec. 303. Judicial review of participants’ as-
sessments.

Sec. 304. Other judicial challenges.

Sec. 305. Stays, exclusivity, and constitu-

tional review.
TITLE IV—MISCELLANEOUS PROVISIONS
Sec. 401. False information.
Sec. 402. Effect on bankruptcy laws.
Sec. 403. Effect on other laws and existing
claims.
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Effect on insurance and reinsur-
ance contracts.

Annual report of the Administrator
and sunset of the Act.

Rules of construction relating to li-
ability of the United States
Government.

Rules of construction.

Violations of environmental and
occupational health and safety
requirements.

Nondiscrimination of health insur-
ance.

TITLE V—ASBESTOS BAN

Sec. 501. Prohibition on asbestos containing

products.

SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress finds
lowing:

(1) Millions of Americans have been ex-
posed to forms of asbestos that can have dev-
astating health effects.

(2) Various injuries can be caused by expo-
sure to some forms of asbestos, including
pleural disease and some forms of cancer.

(3) The injuries caused by asbestos can
have latency periods of up to 40 years, and
even limited exposure to some forms of as-
bestos may result in injury in some cases.

(4) Asbestos litigation has had a significant
detrimental effect on the country’s economy,
driving companies into bankruptcy, divert-
ing resources from those who are truly sick,
and endangering jobs and pensions.

(5) The scope of the asbestos litigation cri-
sis cuts across every State and virtually
every industry.

(6) The United States Supreme Court has
recognized that Congress must act to create
a more rational asbestos claims system. In
1991, a Judicial Conference Ad Hoc Com-
mittee on Asbestos Litigation, appointed by
Chief Justice William Rehnquist, found that
the ‘“‘ultimate solution should be legislation
recognizing the national proportions of the
problem . . . and creating a national asbes-
tos dispute resolution scheme .. .”. The
Court found in 1997 in Amchem Products Inc.
v. Windsor, 521 U.S. 591, 595 (1997), that ‘‘[t]he
argument is sensibly made that a nationwide
administrative claims processing regime
would provide the most secure, fair, and effi-
cient means of compensating victims of as-
bestos exposure.” In 1999, the Court in Ortiz
v. Fibreboard Corp., 527 U.S. 819, 821 (1999),
found that the ‘‘elephantine mass of asbestos
cases . . . defies customary judicial adminis-
tration and calls for national legislation.”
That finding was again recognized in 2003 by
the Court in Norfolk & Western Railway Co.
v. Ayers, 123 S. Ct. 1210 (2003).

(7) This crisis, and its significant effect on
the health and welfare of the people of the
United States, on interstate and foreign
commerce, and on the bankruptcy system,
compels Congress to exercise its power to
regulate interstate commerce and create
this legislative solution in the form of a na-
tional asbestos injury claims resolution pro-
gram to supersede all existing methods to
compensate those injured by asbestos, except
as specified in this Act.

(8) This crisis has also imposed a delete-
rious burden upon the United States bank-
ruptcy courts, which have assumed a heavy
burden of administering complicated and
protracted bankruptcies with limited per-
sonnel.

(9) This crisis has devastated many com-
munities across the country, but hardest hit
has been Libby, Montana, where tremolite
asbestos, 1 of the most deadly forms of asbes-
tos, was contained in the vermiculite ore
mined from the area and despite ongoing
cleanup by the Environmental Protection
Agency, many still suffer from the deadly
dust.

(b) PURPOSE.—The purpose of this Act is
to—

Sec. 404.

Sec. 405.

Sec. 406.

407.
408.

Sec.
Sec.

Sec. 409.

the fol-
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(1) create a privately funded, publicly ad-
ministered fund to provide the necessary re-
sources for a fair and efficient system to re-
solve asbestos injury claims that will pro-
vide compensation for legitimate present
and future claimants of asbestos exposure as
provided in this Act;

(2) provide compensation to those present
and future victims based on the severity of
their injuries, while establishing a system
flexible enough to accommodate individuals
whose conditions worsens;

(3) relieve the Federal and State courts of
the burden of the asbestos litigation; and

(4) increase economic stability by resolv-
ing the asbestos litigation crisis that has
bankrupted companies with asbestos liabil-
ity, diverted resources from the truly sick,
and endangered jobs and pensions.

SEC. 3. DEFINITIONS.

In this Act, the following definitions shall
apply:

(1) ADMINISTRATOR.—The term ‘‘Adminis-
trator” means the Administrator of the Of-
fice of Asbestos Disease Compensation ap-
pointed under section 101(b).

(2) ASBESTO0S.—The term
cludes—

(A) chrysotile;

(B) amosite;

(C) crocidolite;

(D) tremolite asbestos;

(E) winchite asbestos;

(F) richterite asbestos;

(G) anthophyllite asbestos;

(H) actinolite asbestos;

(I) any of the minerals listed under sub-
paragraphs (A) through (H) that has been
chemically treated or altered, and any
asbestiform variety, type, or component
thereof; and

(J) asbestos-containing material, such as
asbestos-containing products, automotive or
industrial parts or components, equipment,
improvements to real property, and any
other material that contains asbestos in any
physical or chemical form.

(3) ASBESTOS CLAIM.—

(A) IN GENERAL.—The term ‘‘asbestos
claim’” means any claim, premised on any
theory, allegation, or cause of action for
damages or other relief presented in a civil
action or bankruptcy proceeding, directly,
indirectly, or derivatively arising out of,
based on, or related to, in whole or part, the
health effects of exposure to asbestos, in-
cluding loss of consortium, wrongful death,
and any derivative claim made by, or on be-
half of, any exposed person or any represent-
ative, spouse, parent, child, or other relative
of any exposed person.

(B) EXCLUSION.—The term does not include
claims alleging damage or injury to tangible
property, or claims for benefits under a
workers’ compensation law or veterans’ ben-
efits program.

(4) ASBESTOS CLAIMANT.—The term ‘‘asbes-
tos claimant” means an individual who files
a claim under section 113.

(5) CIVIL ACTION.—The term ‘‘civil action”
means all suits of a civil nature in State or
Federal court, whether cognizable as cases at
law or in equity or in admiralty, but does
not include an action relating to any work-
ers’ compensation law, or a proceeding for
benefits under any veterans’ benefits pro-
gram.

(6) COLLATERAL SOURCE COMPENSATION.—
The term ‘‘collateral source compensation”
means the compensation that the claimant
received, or is entitled to receive, from a de-
fendant or an insurer of that defendant, or
compensation trust as a result of a final
judgment or settlement for an asbestos-re-
lated injury that is the subject of a claim
filed under section 113.

(7) ELIGIBLE DISEASE OR CONDITION.—The
term ‘‘eligible disease or condition’ means,

‘“‘asbestos’ in-
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to the extent that the illness meets the med-
ical criteria requirements established under
subtitle C of title I, asbestosis/pleural dis-
ease, severe asbestosis disease, disabling as-
bestosis disease, mesothelioma, lung cancer
I, lung cancer II, lung cancer III, and other
cancers.

(8) FUND.—The term ‘“‘Fund’ means the As-
bestos Injury Claims Resolution Fund estab-
lished under section 221.

(9) INSURANCE RECEIVERSHIP PROCEEDING.—
The term ‘‘insurance receivership pro-
ceeding” means any State proceeding with
respect to a financially impaired or insol-
vent insurer or reinsurer including the lig-
uidation, rehabilitation, conservation, super-
vision, or ancillary receivership of an insurer
under State law.

(10) LAW.—The term ‘“law” includes all
law, judicial or administrative decisions,
rules, regulations, or any other principle or
action having the effect of law.

(11) PARTICIPANT.—

(A) IN GENERAL.—The term ‘‘participant”
means any person subject to the funding re-
quirements of title II, including—

(i) any defendant participant subject to li-
ability for payments under subtitle A of that
title;

(ii) any insurer participant subject to a
payment under subtitle B of that title; and

(iii) any successor in interest of a partici-
pant.

(B) EXCEPTION.—

(i) IN GENERAL.—A defendant participant
shall not include any person protected from
any asbestos claim by reason of an injunc-
tion entered in connection with a plan of re-
organization under chapter 11 of title 11,
United States Code, that has been confirmed
by a duly entered order or judgment of a
court that is no longer subject to any appeal
or judicial review, and the substantial con-
summation, as such term is defined in sec-
tion 1101(2) of title 11, United States Code, of
such plan of reorganization has occurred.

(ii) APPLICABILITY.—Clause (i) shall not
apply to a person who may be liable under
subtitle A of title II based on prior asbestos
expenditures related to asbestos claims that
are not covered by an injunction described
under clause (i).

(12) PERSON.—The term ‘‘person’—

(A) means an individual, trust, firm, joint
stock company, partnership, association, in-
surance company, reinsurance company, or
corporation; and

(B) does not include the United States, any
State or local government, or subdivision
thereof, including school districts and any
general or special function governmental
unit established under State law.

(13) STATE.—The term ‘‘State’” means any
State of the United States and also includes
the District of Columbia, Commonwealth of
Puerto Rico, the Northern Mariana Islands,
the Virgin Islands, Guam, American Samoa,
and any other territory or possession of the
United States or any political subdivision of
any of the entities under this paragraph.

(14) SUBSTANTIALLY CONTINUES.—The term
‘“‘substantially continues’” means that the
business operations have not been signifi-
cantly modified by the change in ownership.

(15) SUCCESSOR IN INTEREST.—The term
‘‘successor in interest’” means any person
that acquires assets, and substantially con-
tinues the business operations, of a partici-
pant. The factors to be considered in deter-
mining whether a person is a successor in in-
terest include—

(A) retention of the same facilities or loca-
tion;

(B) retention of the same employees;

(C) maintaining the same job under the
same working conditions;

(D) retention of the same supervisory per-
sonnel;
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(E) continuity of assets;

(F) production of the same product or offer
of the same service;

(G) retention of the same name;

(H) maintenance of the same customer
base;

(I) identity of stocks, stockholders, and di-
rectors between the asset seller and the pur-
chaser; or

(J) whether the successor holds itself out
as continuation of previous enterprise, but
expressly does not include whether the per-
son actually knew of the liability of the par-
ticipant under this Act.

(16) VETERANS’ BENEFITS PROGRAM.—The
term ‘‘veterans’ benefits program’ means
any program for benefits in connection with
military service administered by the Vet-
erans’ Administration under title 38, United
States Code.

(17) WORKERS’ COMPENSATION LAW.—The
term ‘‘workers’ compensation law’’—

(A) means a law respecting a program ad-
ministered by a State or the United States
to provide benefits, funded by a responsible
employer or its insurance carrier, for occu-
pational diseases or injuries or for disability
or death caused by occupational diseases or
injuries;

(B) includes the Longshore and Harbor
Workers’ Compensation Act (33 U.S.C. 901 et
seq.) and chapter 81 of title 5, United States
Code; and

(C) does not include the Act of April 22,
1908 (45 U.S.C. 51 et seq.), commonly known
as the Employers’ Liability Act, or damages
recovered by any employee in a liability ac-
tion against an employer.

TITLE I—ASBESTOS CLAIMS RESOLUTION
Subtitle A—Office of Asbestos Disease
Compensation
SEC. 101. ESTABLISHMENT OF OFFICE OF ASBES-

TOS DISEASE COMPENSATION.

(a) IN GENERAL.—

(1) ESTABLISHMENT.—There is established
within the Department of Labor the Office of
Asbestos Disease Compensation (hereinafter
referred to in this Act as the ‘‘Office”),
which shall be headed by an Administrator.

(2) PURPOSE.—The purpose of the Office is
to provide timely, fair compensation, in the
amounts and under the terms specified in
this Act, on a no-fault basis and in a non-ad-
versarial manner, to individuals whose
health has been adversely affected by expo-
sure to asbestos.

(3) EXPENSES.—There shall be available
from the Asbestos Injury Claims Resolution
Fund to the Administrator such sums as are
necessary for the administrative expenses of
the Office, including the sums necessary for
conducting the studies provided for in sec-
tion 121(e).

(b) APPOINTMENT OF ADMINISTRATOR.—

(1) IN GENERAL.—The Administrator of the
Office of Asbestos Disease Compensation
shall be appointed by the President, by and
with the advice and consent of the Senate.
The Administrator shall serve for a term of
5 years.

(2) REPORTING.—The Administrator shall
report directly to the Assistant Secretary of
Labor for the Employment Standards Ad-
ministration.

(¢) DUTIES OF ADMINISTRATOR.—

(1) IN GENERAL.—The Administrator shall
be responsible for—

(A) processing claims for compensation for
asbestos-related injuries and paying com-
pensation to eligible claimants under the
criteria and procedures established under
title I;

(B) determining, levying, and collecting as-
sessments on participants under title II;

(C) appointing or contracting for the serv-
ices of such personnel, making such expendi-
tures, and taking any other actions as may
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be necessary and appropriate to carry out
the responsibilities of the Office, including
entering into cooperative agreements with
other Federal agencies or State agencies and
entering into contracts with non-govern-
mental entities;

(D) conducting such audits and additional
oversight as necessary to assure the integ-
rity of the program;

(E) managing the Asbestos Injury Claims
Resolution Fund established under section
221, including—

(i) administering, in a fiduciary capacity,
the assets of the Fund for the exclusive pur-
pose of providing benefits to asbestos claim-
ants and their beneficiaries;

(ii) defraying the reasonable expenses of
administering the Fund;

(iii) investing the assets of the Fund in ac-
cordance with section 222(b);

(iv) retaining advisers, managers, and
custodians who possess the necessary facili-
ties and expertise to provide for the skilled
and prudent management of the Fund, to as-
sist in the development, implementation and
maintenance of the Fund’s investment poli-
cies and investment activities, and to pro-
vide for the safekeeping and delivery of the
Fund’s assets; and

(v) borrowing amounts authorized by sec-
tion 221(b) on appropriate terms and condi-
tions, including pledging the assets of or
payments to the Fund as collateral;

(F) promulgating such rules, regulations,
and procedures as may be necessary and ap-
propriate to implement the provisions of this
Act;

(G) making such expenditures as may be
necessary and appropriate in the administra-
tion of this Act;

(H) excluding evidence and disqualifying or
debarring any attorney, physician, provider
of medical or diagnostic services, including
laboratories and others who provide evidence
in support of a claimant’s application for
compensation where the Administrator de-
termines that materially false, fraudulent,
or fictitious statements or practices have
been submitted or engaged in by such indi-
viduals or entities; and

(I) having all other powers incidental, nec-
essary, or appropriate to carrying out the
functions of the Office.

(2) CERTAIN ENFORCEMENTS.—For each in-
fraction relating to paragraph (1)(H), the Ad-
ministrator also may impose a civil penalty
not to exceed $10,000 on any person or entity
found to have submitted or engaged in a ma-
terially false, fraudulent, or fictitious state-
ment or practice under this Act. The Admin-
istrator shall prescribe appropriate regula-
tions to implement paragraph (1)(H).

(3) SELECTION OF DEPUTY ADMINISTRA-
TORS.—The Administrator shall select a Dep-
uty Administrator for Claims Administra-
tion to carry out the Administrator’s respon-
sibilities under this title and a Deputy Ad-
ministrator for Fund Management to carry
out the Administrator’s responsibilities
under title IT of this Act. The Deputy Admin-
istrators shall report directly to the Admin-
istrator and shall be in the Senior Executive
Service.

(d) EXPEDITIOUS DETERMINATIONS.—The Ad-
ministrator shall prescribe rules to expedite
claims for asbestos claimants with exigent
circumstances.

(e) AUDIT AND PERSONNEL REVIEW PROCE-
DURES.—The Administrator shall establish
audit and personnel review procedures for
evaluating the accuracy of eligibility rec-
ommendations of agency and contract per-
sonnel.

(f) APPLICATION OF FOIA.—

(1) IN GENERAL.—Section 552 of title 5,
United States Code (commonly referred to as
the Freedom of Information Act) shall apply
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to the Office of Asbestos Disease Compensa-
tion and the Asbestos Insurers Commission.

(2) CONFIDENTIALITY.—Any person may des-
ignate any record submitted under this sec-
tion as a confidential commercial or finan-
cial record for purposes of section 552 of title
5, United States Code. The Administrator
and the Chairman of the Asbestos Insurers
Commission shall adopt procedures for desig-
nating such records as confidential. Informa-
tion on reserves and asbestos-related liabil-
ities submitted by any participant for the
purpose of the allocation of payments under
subtitles A and B of title II shall be deemed
to be confidential financial records.

SEC. 102. ADVISORY COMMITTEE ON ASBESTOS
DISEASE COMPENSATION.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—Not later than 120 days
after the date of enactment of this Act, the
Administrator shall establish an Advisory
Committee on Asbestos Disease Compensa-
tion (hereinafter the ‘‘Advisory Com-
mittee”’).

(2) COMPOSITION AND APPOINTMENT.—The
Advisory Committee shall be composed of 24
members, appointed as follows—

(A) The Majority and Minority Leaders of
the Senate, the Speaker of the House, and
the Minority Leader of the House shall each
appoint 4 members. Of the 4—

(i) 2 shall be selected to represent the in-
terests of claimants, at least 1 of whom shall
be selected from among individuals rec-
ommended by recognized national labor fed-
erations; and

(ii) 2 shall be selected to represent the in-
terests of participants, 1 of whom shall be se-
lected to represent the interests of the in-
surer participants and 1 of whom shall be se-
lected to represent the interests of the de-
fendant participants.

(B) The Administrator shall appoint 8
members, who shall be individuals with
qualifications and expertise in occupational
or pulmonary medicine, occupational health,
workers’ compensation programs, financial
administration, investment of funds, pro-
gram auditing, or other relevant fields.

(3) QUALIFICATIONS.—AI1l of the members
described in paragraph (2) shall have exper-
tise or experience relevant to the asbestos
compensation program, including experience
or expertise in diagnosing asbestos-related
diseases and conditions, assessing asbestos
exposure and health risks, filing asbestos
claims, administering a compensation or in-
surance program, or as actuaries, auditors,
or investment managers. None of the mem-
bers described in paragraph (2)(B) shall be in-
dividuals who, for each of the 5 years before
their appointments, earned more than 15 per-
cent of their income by serving in matters
related to asbestos litigation as consultants
or expert witnesses.

(b) DUTIES.—The Advisory Committee shall
advise the Administrator on—

(1) claims filing and claims processing pro-
cedures;

(2) claimant assistance programs;

(3) audit procedures and programs to en-
sure the quality and integrity of the com-
pensation program;

(4) the development of a list of industries,
occupations and time periods for which there
is a presumption of substantial occupational
exposure to asbestos;

(5) recommended analyses or research that
should be conducted to evaluate past claims
and to project future claims under the pro-
gram;

(6) the annual report required to be sub-
mitted to Congress under section 405; and

(7) such other matters related to the imple-
mentation of this Act as the Administrator
considers appropriate.

(c) OPERATION OF THE COMMITTEE.—
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(1) Each member of the Advisory Com-
mittee shall be appointed for a term of 3
years, except that, of the members first ap-
pointed—

(A) 8 shall be appointed for a term of 1
year;

(B) 8 shall be appointed for a term of 2
years; and

(C) 8 shall be appointed for a term of 3
years, as determined by the Administrator
at the time of appointment.

(2) Any member appointed to fill a vacancy
occurring before the expiration of the term
shall be appointed only for the remainder of
such term.

(3) The Administrator shall designate a
Chairperson and Vice Chairperson from
among members of the Advisory Committee
appointed under subsection (a)(2)(B).

(4) The Advisory Committee shall meet at
the call of the Chairperson or the majority of
its members, and at a minimum shall meet
at least 4 times per year during the first 5
years of the asbestos compensation program,
and at least 2 times per year thereafter.

(56) The Administrator shall provide to the
Committee such information as is necessary
and appropriate for the Committee to carry
out its responsibilities under this section.
The Administrator may, upon request of the
Advisory Committee, secure directly from
any Federal, State, or local department or
agency such information as may be nec-
essary and appropriate to enable the Advi-
sory Committee to carry out its duties under
this section. Upon request of the Adminis-
trator, the head of such department or agen-
cy shall furnish such information to the Ad-
visory Committee.

(6) The Administrator shall provide the Ad-
visory Committee with such administrative
support as is reasonably necessary to enable
it to perform its functions.

(d) EXPENSES.—Members of the Advisory
Committee, other than full-time employees
of the United States, while attending meet-
ings of the Advisory Committee or while oth-
erwise serving at the request of the Adminis-
trator, and while serving away from their
homes or regular places of business, shall be
allowed travel and meal expenses, including
per diem in lieu of subsistence, as authorized
by section 5703 of title 5, United States Code,
for individuals in the Government serving
without pay.

SEC. 103. MEDICAL ADVISORY COMMITTEE.

(a) IN GENERAL.—The Administrator shall
establish a Medical Advisory Committee to
provide expert advice regarding medical
issues arising under the statute.

(b) QUALIFICATIONS.—None of the members
of the Medical Advisory Committee shall be
individuals who, for each of the 5 years be-
fore their appointments, earned more than 15
percent of their income by serving in mat-
ters related to asbestos litigation as consult-
ants or expert witnesses.

SEC. 104. CLAIMANT ASSISTANCE.

(a) ESTABLISHMENT.—Not later than 180
days after the enactment of this Act, the Ad-
ministrator shall establish a comprehensive
asbestos claimant assistance program to—

(1) publicize and provide information to po-
tential claimants about the availability of
benefits for eligible claimants under this
Act, and the procedures for filing claims and
for obtaining assistance in filing claims;

(2) provide assistance to potential claim-
ants in preparing and submitting claims, in-
cluding assistance in obtaining the docu-
mentation necessary to support a claim;

(3) respond to inquiries from claimants and
potential claimants;

(4) provide training with respect to the ap-
plicable procedures for the preparation and
filing of claims to persons who provide as-
sistance or representation to claimants; and
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(5) provide for the establishment of a
website where claimants may access all rel-
evant forms and information.

(b) RESOURCE CENTERS.—The claimant as-
sistance program shall provide for the estab-
lishment of resource centers in areas where
there are determined to be large concentra-
tions of potential claimants. These centers
shall be located, to the extent feasible, in fa-
cilities of the Department of Labor or other
Federal agencies.

(c) CONTRACTS.—The claimant assistance
program may be carried out in part through
contracts with labor organizations, commu-
nity-based organizations, and other entities
which represent or provide services to poten-
tial claimants, except that such organiza-
tions may not have a financial interest in
the outcome of claims filed with the Office.

(d) LEGAL ASSISTANCE.—

(1) IN GENERAL.—As part of the program es-
tablished under subsection (a), the Adminis-
trator shall establish a legal assistance pro-
gram to provide assistance to asbestos
claimants concerning legal representation
issues.

(2) LIST OF QUALIFIED ATTORNEYS.—As part
of the program, the Administrator shall
maintain a roster of qualified attorneys who
have agreed to provide pro bono services to
asbestos claimants under rules established
by the Administrator. The claimants shall
not be required to use the attorneys listed on
such roster.

(3) NOTICE BY ADMINISTRATOR.—The Admin-
istrator shall provide asbestos claimants
with notice of, and information relating to—

(A) pro bono services for legal assistance
available to those claimants; and

(B) any limitations on attorneys fees for
claims filed under this title.

(e) ATTORNEY’S FEES.—

(1) IN GENERAL.—Notwithstanding any con-
tract, the representative of an individual
may not receive, for services rendered in
connection with the claim of an individual
under this Act, more than that percentage
specified in paragraph (2) of an award made
under this Act on such claim.

(2) APPLICABLE PERCENTAGE LIMITATIONS.—

(A) IN GENERAL.—The percentage limita-
tion under paragraph (1) shall be—

(i) 10 percent for the filing of an initial
claim; and

(ii) 20 percent with respect to any claim
under administrative appellate review,
which shall include the work for the initial
claim.

(B) EXCEPTIONS.—The Administrator may
by rule adopt a lower or higher percentage
limitation for particular classes of cases if
the Administrator finds that—

(i) the percentage limitation otherwise ap-
plicable under this paragraph would result in
unreasonable compensation to claimants’
representatives in such cases; and

(ii) in the case of a lower percentage limi-
tation, the Ilimitation would not unduly
limit the availability of representatives to
claimants.

(3) PENALTY.—Any representative of an as-
bestos claimant who violates this subsection
shall be fined not more than the greater of—

(A) $5,000; or

(B) twice the amount received by the rep-
resentative for services rendered in connec-
tion with each such violation.

SEC. 105. PHYSICIANS PANELS.

(a) APPOINTMENT.—The Administrator
shall, in accordance with section 3109 of title
5, United States Code, appoint physicians
with experience and competency in diag-
nosing asbestos-related diseases to be avail-
able to serve on Physicians Panels, as nec-
essary to carry out this Act.

(b) FORMATION OF PANELS.—

(1) IN GENERAL.—The Administrator shall
periodically determine—
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(A) the number of Physicians Panels nec-
essary for the efficient conduct of the med-
ical review process under section 121;

(B) the number of Physicians Panels nec-
essary for the efficient conduct of the excep-
tional medical claims process under section
121; and

(C) the particular expertise necessary for
each panel.

(2) EXPERTISE.—Each Physicians Panel
shall be composed of members having the
particular expertise determined necessary by
the Administrator, randomly selected from
among the physicians appointed under sub-
section (a) having such expertise.

(3) PANEL MEMBERS.—Each Physicians
Panel shall consist of 3 physicians, 2 of
whom shall be designated to participate in
each case submitted to the Physicians Panel,
and the third of whom shall be consulted in
the event of disagreement.

(c) QUALIFICATIONS.—To be eligible to serve
on a Physicians Panel under subsection (a), a
person shall be—

(1) a physician licensed in any State;

(2) board-certified in pulmonary medicine,
occupational medicine, internal medicine,
oncology, or pathology; and

(3) an individual who, for each of the 5
years before and during his or her appoint-
ment to a Physicians Panel, has earned not
more than 15 percent of his or her income as
an employee of a participating defendant or
insurer or a law firm representing any party
in asbestos litigation or as a consultant or
expert witness in matters related to asbestos
litigation.

(d) DuTiES.—Members
Panel shall—

(1) make such medical determinations as
are required to be made by Physicians Pan-
els under section 121; and

(2) perform such other functions as re-
quired under this Act.

(e) COMPENSATION.—Notwithstanding any
limitation otherwise established under sec-
tion 3109 of title 5, United States Code, the
Administrator shall be authorized to pay
members of a Physician Panel such com-
pensation as is reasonably necessary to ob-
tain their services.

(f) FEDERAL ADVISORY COMMITTEE ACT.—A
Physicians Panel established under this sec-
tion shall not be subject to the Federal Advi-
sory Committee Act (5 U.S.C. App. 2).

SEC. 106. PROGRAM STARTUP.

(a) INTERIM REGULATIONS.—Not later than
90 days after the date of enactment of this
Act, the Administrator shall promulgate in-
terim regulations and procedures for the
processing of claims under title I and the op-
eration of the Fund under title II, including
procedures for the expediting of exigent
health claims.

(b) INTERIM PERSONNEL.—The Secretary of
Labor and the Assistant Secretary of Labor
for the Employment Standards Administra-
tion may make available to the Adminis-
trator on a temporary basis such personnel
and other resources as may be necessary to
facilitate the expeditious startup of the pro-
gram. The Administrator may in addition
contract with individuals or entities having
relevant experience to assist in the expedi-
tious startup of the program. Such relevant
experience shall include, but not be limited
to, experience with the review of workers’
compensation, occupational disease, or simi-
lar claims and with financial matters rel-
evant to the operation of the program.

(c) EXIGENT HEALTH CLAIMS.—

(1) IN GENERAL.—The Administrator shall
develop procedures to provide for an expe-
dited process to categorize, evaluate, and
pay exigent health claims. Such procedures
shall include, pending promulgation of final
regulations, adoption of interim regulations
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as needed for processing of exigent health
claims.

(2) ELIGIBLE EXIGENT HEALTH CLAIMS.—A
claim shall qualify for treatment as an exi-
gent health claim if the claimant is living
and the claimant provides—

(A) documentation that a physician has di-
agnosed the claimant as having mesothe-
lioma; or

(B) a declaration or affidavit, from a physi-
cian who has examined the claimant within
120 days before the date of such declaration
or affidavit, that the physician has diag-
nosed the claimant as being terminally ill
from an asbestos-related illness and having a
life expectancy of less than 1 year.

(3) ADDITIONAL EXIGENT HEALTH CLAIMS.—
The Administrator may, in final regulations
promulgated under section 101(c), designate
additional categories of claims that qualify
as exigent health claims under this sub-
section.

(4) CLAIMS FACILITY.—To facilitate the
prompt payment of exigent health claims,
the Administrator may contract with a
claims facility, which applying the medical
criteria of section 121, may enter into settle-
ments with claimants who prefer the short
form process to the full administrative pro-
cedures under this Act.

(@) EXTREME FINANCIAL HARDSHIP
CLAIMS.—The Administrator shall, in final
regulations promulgated under section
101(c), designate categories of claims to be
handled on an expedited basis as a result of
extreme financial hardship.

(e) INTERIM ADMINISTRATOR.—Until an Ad-
ministrator is appointed and confirmed
under section 101(b), the responsibilities of
the Administrator under this Act shall be
performed by the Assistant Secretary of
Labor for the Employment Standards Ad-
ministration, who shall have all the author-
ity conferred by this Act on the Adminis-
trator and who shall be deemed to be the Ad-
ministrator for purposes of this Act. Before
final regulations being promulgated relating
to claims processing, the Interim Adminis-
trator may prioritize claims processing,
without regard to the time requirements pre-
scribed in subtitle B of this title, based on
severity of illness and likelihood that the ill-
ness in question was caused by exposure to
asbestos.

(f) STAY OF CLAIMS; RETURN TO TORT SYS-
TEM.—

(1) STAY OF CLAIMS.—Notwithstanding any
other provision of this Act, any asbestos
claim pending as of the date of enactment of
this Act, other than a claim for which a ver-
dict or final order or final judgment has been
entered by a court before the date of enact-
ment of this Act, shall be subject to a stay.

(2) PURSUAL OF EXIGENT HEALTH CLAIMS IN
FEDERAL OR STATE COURT.—

(A) IN GENERAL.—Notwithstanding any
other provision of this Act, if, not later than
9 months after the date of enactment of this
Act, the Administrator cannot certify to
Congress that the Fund is operational and
procedures are in place to review and pay ex-
igent health claims at a reasonable rate,
each person that has filed an exigent health
claim stayed under paragraph (1)(A), or with
such a claim arising after the date of enact-
ment of this Act, may pursue that claim in
a Federal district court or State court lo-
cated within—

(i) the State of residence of the claimant;
or

(ii) the State in which the asbestos expo-
sure occurred.

(B) DEFENDANTS NOT FOUND.—If any defend-
ant cannot be found in the State described in
clause (i) or (ii) of subparagraph (A), the
claim may be pursued only against that de-
fendant in the Federal district court or State
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court located within any State in which the
defendant may be found.

(C) DETERMINATION OF MOST APPROPRIATE
FORUM.—If a person alleges that the asbestos
exposure occurred in more than 1 county (or
Federal district), the trial court shall deter-
mine which State and county (or Federal dis-
trict) is the most appropriate forum for the
claim. If the court determines that another
forum would be the most appropriate forum
for a claim, the court shall dismiss the
claim. Any otherwise applicable statute of
limitations shall be tolled beginning on the
date the claim was filed and ending on the
date the claim is dismissed under this sub-
paragraph.

(D) STATE VENUE REQUIREMENTS.—Nothing
in this paragraph shall preempt or supersede
any State’s law relating to venue require-
ments within that State which are more re-
strictive.

(E) CREDIT OF CLAIM AND EFFECT OF OPER-
ATIONAL FUND.—If an asbestos claim is pur-
sued in Federal or State court in accordance
with this paragraph, any recovery by the
claimant shall be a collateral source com-
pensation for purposes of section 134. If the
Administrator subsequently certifies to Con-
gress that the Fund has become operational
and the procedures are in place to review and
pay asbestos claims at a reasonable rate, any
claim in a civil action in Federal or State
court that is not actually on trial before a
jury which has been impaneled and presen-
tation of evidence has commenced, but be-
fore its deliberation, or before a judge and is
at the presentation of evidence, shall be
deemed a reinstated claim against the Fund
and the civil action before the Federal or
State court shall be null and void.

(3) PURSUAL OF ASBESTOS CLAIMS IN FED-
ERAL OR STATE COURT.—

(A) IN GENERAL.—Notwithstanding any
other provision of this Act, if, not later than
18 months after the date of enactment of this
Act, the Administrator cannot certify to
Congress that the Fund is operational and
paying all valid claims at a reasonable rate,
any person with an asbestos claim stayed
under paragraph (1), or with an asbestos
claim arising after the date of enactment of
this Act, may pursue that claim in the Fed-
eral district court or State court located
within—

(i) the State of residence of the claimant;
or

(ii) the State in which the asbestos expo-
sure arose.

(B) DEFENDANTS NOT FOUND.—If any defend-
ant cannot be found in the State described in
clause (i) or (ii) of subparagraph (A), the
claim may be pursued in the Federal district
court or State court located within any
State in which the defendant may be found.

(C) DETERMINATION OF MOST APPROPRIATE
FORUM.—If a person alleges that the asbestos
exposure occurred in more than 1 county (or
Federal district), the trial court shall deter-
mine which State and county (or Federal dis-
trict) is the most appropriate forum for the
claim. If the court determines that another
forum would be the most appropriate forum
for a claim, the court shall dismiss the
claim. Any otherwise applicable statute of
limitations shall be tolled beginning on the
date the claim was filed and ending on the
date the claim is dismissed under this sub-
paragraph.

(D) STATE VENUE REQUIREMENTS.—Nothing
in this paragraph shall preempt or supersede
any State’s law relating to venue require-
ments within that State which are more re-
strictive.

(E) CREDIT OF CLAIM AND EFFECT OF OPER-
ATIONAL FUND.—If an asbestos claim is pur-
sued in Federal or State court in accordance
with this paragraph, any recovery by the
claimant shall be a collateral source com-
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pensation for purposes of section 134. If the
Administrator subsequently certifies to Con-
gress that the Fund has become operational
and the procedures are in place to review and
pay asbestos claims at a reasonable rate, any
claim in a civil action in Federal or State
court that is not actually on trial before a
jury which has been impaneled and presen-
tation of evidence has commenced, but be-
fore its deliberation, or before a judge and is
at the presentation of evidence, shall be
deemed a reinstated claim against the Fund
and the civil action before the Federal or
State court shall be null and void.

(4) SUNSET.—This subsection shall have no
effect after the date the Administrator cer-
tifies to Congress that the Fund is oper-
ational and paying claims at a reasonable
rate, except that any case that has been filed
or revived pursuant to this subsection in a
Federal or State court may, at the option of
the claimant, remain in that court.

SEC. 107. AUTHORITY OF THE ADMINISTRATOR.

The Administrator, on any matter within
the jurisdiction of the Administrator under
this Act, may—

(1) issue subpoenas for and compel the at-
tendance of witnesses within a radius of 200
miles;

(2) administer oaths;

(3) examine witnesses;

(4) require the production of books, papers,
documents, and other evidence; and

(5) request assistance from other Federal
agencies with the performance of the duties
of the Administrator under this Act.

Subtitle B—Asbestos Disease Compensation
Procedures
SEC. 111. ESSENTIAL ELEMENTS
CLAIM.

To be eligible for an award under this Act
for an asbestos-related disease or injury, an
individual shall—

(1) file a claim in a timely manner in ac-
cordance with section 113; and

(2) prove, by a preponderance of the evi-
dence, that the claimant suffers from an eli-
gible disease or condition, as demonstrated
by evidence that meets the requirements es-
tablished under subtitle C.

SEC. 112. GENERAL RULE CONCERNING NO-
FAULT COMPENSATION.

An asbestos claimant shall not be required
to demonstrate that the asbestos-related in-
jury for which the claim is being made re-
sulted from the negligence or other fault of
any other person.

SEC. 113. FILING OF CLAIMS.

(a) WHO MAY SUBMIT.—

(1) IN GENERAL.—Any individual who has
suffered from a disease or condition that is
believed to meet the requirements estab-
lished under subtitle C (or the personal rep-
resentative of the individual, if the indi-
vidual is deceased or incompetent) may file a
claim with the Office for an award with re-
spect to such injury.

(2) DEFINITION.—In this Act, the term ‘‘per-
sonal representative’ shall have the same
meaning as that term is defined in section
104.4 of title 28 of the Code of Federal Regu-
lations, as in effect on December 31, 2004.

(3) LIMITATION.—A claim may not be filed
by any person seeking contribution or in-
demnity.

(b) STATUTE OF LIMITATIONS.—

(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, if an individual fails
to file a claim with the Office under this sec-
tion within 4 years after the date on which
the individual first—

(A) received a medical diagnosis of an eli-
gible disease or condition as provided for
under this subtitle and subtitle C; or

(B) discovered facts that would have led a
reasonable person to obtain a medical diag-
nosis with respect to an eligible disease or
condition,
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any claim relating to that injury, and any
other asbestos claim related to that injury,
shall be extinguished, and any recovery
thereon shall be prohibited.

(2) EXCEPTION.—The statute of limitations
in paragraph (1) does not apply to the pro-
gression of non-malignant diseases once the
initial claim has been filed.

(3) EFFECT ON PENDING CLAIMS.—

(A) IN GENERAL.—If, on the date of enact-
ment of this Act, an asbestos claimant has
any timely filed asbestos claim that is pend-
ing—

(i) in a Federal or State court and for
which a verdict or final order or final judg-
ment has not been entered by a court before
such date; or

(ii) with a trust established under title 11,
United States Code,
such claimant shall file a claim under this
section within 4 years after such date of en-
actment, or any claim relating to that in-
jury, and any other asbestos claim related to
that injury shall be extinguished, and recov-
ery there shall be prohibited.

(B) SPECIAL RULE.—For purposes of this
paragraph, a claim shall not be treated as
pending with a trust established under title
11, United States Code, solely because a
claimant whose claim was previously com-
pensated by the trust has or alleges—

(i) a non-contingent right to the payment
of future installments of a fixed award; or

(ii) a contingent right to recover some ad-
ditional amount from the trust on the occur-
rence of a future event, such as the reevalua-
tion of the trust’s funding adequacy or pro-
jected claims experience.

(4) EFFECT OF MULTIPLE INJURIES.—

(A) IN GENERAL.—An asbestos claimant
who receives an award under this title for an
eligible disease or condition, and who subse-
quently develops another such injury, shall
be eligible for additional awards under this
title (subject to appropriate setoffs for such
prior recovery of any award under this title
and from any other collateral source) and
the statute of limitations under paragraph
(1) shall not begin to run with respect to
such subsequent injury until such claimant
obtains a medical diagnosis of such other in-
jury or discovers facts that would have led a
reasonable person to obtain such a diagnosis.

(B) SETOFFS.—Except as provided in sub-
paragraph (C), any amounts paid or to be
paid for a prior award under this Act shall be
deducted as a setoff against amounts payable
for the second injury claim.

(C) EXCEPTION.—Any amounts paid or to be
paid for a prior claim for a non-malignant
disease (Levels I through V) filed against the
Fund shall not be deducted as a setoff
against amounts payable for the second in-
jury claim for a malignant disease (Levels VI
through X), unless the malignancy was diag-
nosed, or the asbestos claimant had discov-
ered facts that would have led a reasonable
person to obtain such a diagnosis, before the
date on which the non-malignancy claim was
compensated.

(¢) REQUIRED INFORMATION.—A claim filed
under subsection (a) shall be in such form,
and contain such information in such detail,
as the Administrator shall by regulation pre-
scribe. At a minimum, a claim shall in-
clude—

(1) the name, social security number, gen-
der, date of birth, and, if applicable, date of
death of the claimant;

(2) information relating to the identity of
dependents and beneficiaries of the claimant;

(3) a complete employment history of the
claimant, accompanied by social security
records or a signed release permitting access
to such records;

(4) a description of the asbestos exposure of
the claimant, including, to the extent
known, information on the site, or location
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of exposure, and duration and intensity of
exposure;

(5) a description of the tobacco product use
history of the claimant, including frequency
and duration;

(6) an identification and description of the
asbestos-related diseases or conditions of the
claimant, accompanied by a written report
by the claimant’s physician with medical di-
agnoses and x-ray films, and other test re-
sults necessary to establish eligibility for an
award under this Act;

(7) a description of any prior or pending
civil action or other claim, including any
claim under a workers’ compensation law,
brought by the claimant for asbestos-related
injury or any other pulmonary, paren-
chymal, or pleural injury, including an iden-
tification of any recovery of compensation
or damages through settlement, judgment,
or otherwise;

(8) for any claimant who has made a claim
for asbestos-related injury or any other pul-
monary, parenchymal, or pleural injury
under a workers’ compensation law, a certifi-
cation that the claimant has notified the
workers’ compensation insurer or self-in-
sured employer of the claim made under this
Act; and

(9) for any claimant who asserts that he or
she is a nonsmoker or an ex-smoker, as de-
fined in section 131, for purposes of an award
under Malignant Level VI, Malignant Level
VII, Malignant Level VIII, or Malignant
Level IX, evidence to support the assertion
of nonsmoking or ex-smoking, including rel-
evant medical records.

(d) DATE OF FILING.—A claim shall be con-
sidered to be filed on the date that the
claimant mails the claim to the Office, as de-
termined by postmark, or on the date that
the claim is received by the Office, which-
ever is the earliest determinable date.

(e) INCOMPLETE CLAIMS.—If a claim filed
under subsection (a) is incomplete, the Ad-
ministrator shall notify the claimant of the
information necessary to complete the claim
and inform the claimant of such services as
may be available through the Claimant As-
sistance Program established under section
104 to assist the claimant in completing the
claim. Any time periods for the processing of
the claim shall be suspended until such time
as the claimant submits the information
necessary to complete the claim. If such in-
formation is not received within 1 year after
the date of such notification, the claim shall
be dismissed.

SEC. 114. ELIGIBILITY DETERMINATIONS AND
CLAIM AWARDS.

(a) IN GENERAL.—

(1) REVIEW OF CLAIMS.—The Administrator
shall, in accordance with this section, deter-
mine whether each claim filed under this Act
satisfies the requirements for eligibility for
an award under this Act and, if so, the value
of the award. In making such determina-
tions, the Administrator shall consider the
claim presented by the claimant, the factual
and medical evidence submitted by the
claimant in support of the claim, the med-
ical determinations of any Physicians Panel
to which a claim is referred under section
121, and the results of such investigation as
the Administrator may deem necessary to
determine whether the claim satisfies the
criteria for eligibility established by this
Act.

(2) ADDITIONAL EVIDENCE.—The Adminis-
trator may request the submission of med-
ical evidence in addition to the minimum re-
quirements of section 113(c) if necessary or
appropriate to make a determination of eli-
gibility for an award, in which case the cost
of obtaining such additional information or
testing shall be borne by the Office.

(b) PROPOSED DECISIONS.—Not later than 90
days after the filing of a claim, the Adminis-
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trator shall provide to the claimant (and the
claimant’s representative) a proposed deci-
sion accepting or rejecting the claim in
whole or in part and specifying the amount
of the proposed award, if any. The proposed
decision shall be in writing, shall contain
findings of fact and conclusions of law, and
shall contain an explanation of the proce-
dure for obtaining review of the proposed de-
cision.

(¢) REVIEW OF PROPOSED DECISIONS.—

(1) RIGHT TO HEARING.—

(A) IN GENERAL.—Any claimant not satis-
fied with a proposed decision of the Adminis-
trator under subsection (b) shall be entitled,
on written request made within 90 days after
the date of the issuance of the decision, to a
hearing on the claim of that claimant before
a representative of the Administrator. At
the hearing, the claimant shall be entitled to
present oral evidence and written testimony
in further support of that claim.

(B) CONDUCT OF HEARING.—When prac-
ticable, the hearing will be set at a time and
place convenient for the claimant. In con-
ducting the hearing, the representative of
the Administrator shall not be bound by
common law or statutory rules of evidence,
by technical or formal rules of procedure, or
by section 554 of title 5, United States Code,
except as provided by this Act, but shall con-
duct the hearing in such manner as to best
ascertain the rights of the claimant. For this
purpose, the representative shall receive
such relevant evidence as the claimant ad-
duces and such other evidence as the rep-
resentative determines necessary or useful in
evaluating the claim.

(C) REQUEST FOR SUBPOENAS.—

(i) IN GENERAL.—A claimant may request a
subpoena but the decision to grant or deny
such a request is within the discretion of the
representative of the Administrator. The
representative may issue subpoenas for the
attendance and testimony of witnesses, and
for the production of books, records, cor-
respondence, papers, or other relevant docu-
ments. Subpoenas are issued for documents
only if such documents are relevant and can-
not be obtained by other means, and for wit-
nesses only where oral testimony is the best
way to ascertain the facts.

(ii) REQUEST.—A claimant may request a
subpoena only as part of the hearing process.
To request a subpoena, the requester shall—

(I) submit the request in writing and send
it to the representative as early as possible,
but no later than 30 days after the date of
the original hearing request; and

(IT) explain why the testimony or evidence
is directly relevant to the issues at hand,
and a subpoena is the best method or oppor-
tunity to obtain such evidence because there
are no other means by which the documents
or testimony could have been obtained.

(iii) FEES AND MILEAGE.—Any person re-
quired by such subpoena to attend as a wit-
ness shall be allowed and paid the same fees
and mileage as are paid witnesses in the dis-
trict courts of the United States. Such fees
and mileage shall be paid from the Fund.

(2) REVIEW OF WRITTEN RECORD.—In lieu of
a hearing under paragraph (1), any claimant
not satisfied with a proposed decision of the
Administrator shall have the option, on
written request made within 90 days after
the date of the issuance of the decision, of
obtaining a review of the written record by a
representative of the Administrator. If such
review is requested, the claimant shall be af-
forded an opportunity to submit any written
evidence or argument which he or she be-
lieves relevant.

(d) FINAL DECISIONS.—

(1) IN GENERAL.—If the period of time for
requesting review of the proposed decision
expires and no request has been filed, or if
the claimant waives any objections to the
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proposed decision, the Administrator shall
issue a final decision. If such decision mate-
rially differs from the proposed decision, the
claimant shall be entitled to review of the
decision under subsection (c).

(2) TIME AND CONTENT.—If the claimant re-
quests review of all or part of the proposed
decision the Administrator shall issue a final
decision on the claim not later than 180 days
after the request for review is received, if the
claimant requests a hearing, or not later
than 90 days after the request for review is
received, if the claimant requests review of
the written record. Such decision shall be in
writing and contain findings of fact and con-
clusions of law.

(e) REPRESENTATION.—A claimant may au-
thorize an attorney or other individual to
represent him or her in any proceeding under
this Act.

SEC. 115. MEDICAL EVIDENCE AUDITING PROCE-
DURES.

(a) IN GENERAL.—

1) DEVELOPMENT.—The Administrator
shall develop methods for auditing and eval-
uating the medical evidence submitted as
part of a claim. The Administrator may de-
velop additional methods for auditing and
evaluating other types of evidence or infor-
mation received by the Administrator.

(2) REFUSAL TO CONSIDER CERTAIN EVI-
DENCE.—

(A) IN GENERAL.—If the Administrator de-
termines that an audit conducted in accord-
ance with the methods developed under para-
graph (1) demonstrates that the medical evi-
dence submitted by a specific physician or
medical facility is not consistent with pre-
vailing medical practices or the applicable
requirements of this Act, any medical evi-
dence from such physician or facility shall
be unacceptable for purposes of establishing
eligibility for an award under this Act.

(B) NOTIFICATION.—Upon a determination
by the Administrator under subparagraph
(A), the Administrator shall notify the phy-
sician or medical facility involved of the re-
sults of the audit. Such physician or facility
shall have a right to appeal such determina-
tion under procedures issued by the Adminis-
trator.

(b) REVIEW OF CERTIFIED B-READERS.—

(1) IN GENERAL.—At a minimum, the Ad-
ministrator shall prescribe procedures to
randomly assign claims for evaluation by an
independent certified B-reader of x-rays sub-
mitted in support of a claim, the cost of
which shall be borne by the Office.

(2) DISAGREEMENT.—If an independent cer-
tified B-reader assigned under paragraph (1)
disagrees with the quality grading or ILO
level assigned to an x-ray submitted in sup-
port of a claim, the Administrator shall re-
quire a review of such x-rays by a second
independent certified B-reader.

(3) EFFECT ON CLAIM.—If neither certified
B-reader under paragraph (2) agrees with the
quality grading and the ILO grade level as-
signed to an x-ray as part of the claim, the
Administrator shall take into account the
findings of the 2 independent B readers in
making the determination on such claim.

(4) CERTIFIED B-READERS.—The Adminis-
trator shall maintain a list of a minimum of
50 certified B-readers eligible to participate
in the independent reviews, chosen from all
certified B-readers. When an x-ray is sent for
independent review, the Administrator shall
choose the certified B-reader at random from
that list.

() SMOKING ASSESSMENT.—

(1) IN GENERAL.—

(A) RECORDS AND DOCUMENTS.—To aid in
the assessment of the accuracy of claimant
representations as to their smoking status
for purposes of determining eligibility and
amount of award under Malignant Level VI,
Malignant Level VII, Malignant Level VIII,
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Malignant Level IX, and exceptional medical
claims, the Administrator shall have the au-
thority to obtain relevant records and docu-
ments, including—

(i) records of past medical treatment and
evaluation;

(ii) affidavits of appropriate individuals;

(iii) applications for insurance and sup-
porting materials; and

(iv) employer records of medical examina-
tions.

(B) CONSENT.—The claimant shall provide
consent for the Administrator to obtain such
records and documents where required.

(2) REVIEW.—The frequency of review of
records and documents submitted under
paragraph (1)(A) shall be at the discretion of
the Administrator, but shall address at least
5 percent of the claimants asserting status
as nonsmokers or ex-smokers.

(3) CONSENT.—The Administrator may re-
quire the performance of blood tests or any
other appropriate medical test where claim-
ants assert they are nonsmokers or ex-smok-
ers for purposes of an award under Malignant
Level VI, Malignant Level VII, Malignant
Level VIII, Malignant Level IX, or as an ex-
ceptional medical claim, the cost of which
shall be borne by the Office.

(4) PENALTY FOR FALSE STATEMENTS.—ANy
false information submitted under this sub-
section shall be subject to criminal prosecu-
tion or civil penalties as provided under sec-
tion 1348 of title 18, United States Code (as
added by this Act) and section 101(c)(2).

Subtitle C—Medical Criteria
SEC. 121. MEDICAL CRITERIA REQUIREMENTS.

(a) DEFINITIONS.—In this section, the fol-
lowing definitions shall apply:

(1) ASBESTOSIS DETERMINED BY PATHOL-
oGY.—The term ‘‘asbestosis determined by
pathology’ means indications of asbestosis
based on the pathological grading system for
asbestosis described in the Special Issues of
the Archives of Pathology and Laboratory
Medicine, ‘‘Asbestos-associated Diseases’’,
Vol. 106, No. 11, App. 3 (October 8, 1982).

(2) BILATERAL ASBESTOS-RELATED NON-
MALIGNANT DISEASE.—The term ‘‘bilateral as-
bestos-related nonmalignant disease’ means
a diagnosis of bilateral asbestos-related non-
malignant disease based on—

(A) an x-ray reading of 1/0 or higher based
on the ILO grade scale;

(B) bilateral pleural plaques;

(C) bilateral pleural thickening; or

(D) bilateral pleural calcification.

(3) BILATERAL PLEURAL DISEASE OF B2.—The
term ‘‘bilateral pleural disease of B2’ means
a chest wall pleural thickening or plaque
with a maximum width of at least 5 millime-
ters and a total length of at least V4 of the
projection of the lateral chest wall.

(4) CERTIFIED B-READER.—The term ‘‘cer-
tified B-reader” means an individual who is
certified by the National Institute of Occu-
pational Safety and Health and whose cer-
tification by the National Institute of Occu-
pational Safety and Health is up to date.

(6) DIFFUSE PLEURAL THICKENING.—The
term ‘‘diffuse pleural thickening” means
blunting of either costophrenic angle and bi-
lateral pleural plaque or bilateral pleural
thickening.

(6) DLCO.—The term ‘“DLCO” means the
single-breath diffusing capacity of the lung
(carbon monoxide) technique used to meas-
ure the volume of carbon monoxide trans-
ferred from the alveoli to blood in the pul-
monary capillaries for each unit of driving
pressure of the carbon monoxide.

(7) FEV1.—The term “FEV1” means forced
expiratory volume (1 second), which is the
maximal volume of air expelled in 1 second
during performance of the spirometric test
for forced vital capacity.
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(8) FVC.—The term “FVC” means forced
vital capacity, which is the maximal volume
of air expired with a maximally forced effort
from a position of maximal inspiration.

(9) ILO GRADE.—The term “ILO grade”
means the radiological ratings for the pres-
ence of lung changes as determined from a
chest x-ray, all as established from time to
time by the International Labor Organiza-
tion.

(10) LOWER LIMITS OF NORMAL.—The term
“lower limits of normal” means the fifth
percentile of healthy populations as defined
in the American Thoracic Society statement
on lung function testing (Amer. Rev. Resp.
Disease 1991, 144:1202-1218) and any future re-
vision of the same statement.

(11) NONSMOKER.—The term ‘‘nonsmoker’”’
means a claimant who—

(A) never smoked; or

(B) has smoked fewer than 100 cigarettes or
the equivalent amount of other tobacco
products during the claimant’s lifetime.

(12) PO,.—The term ‘“‘PO,”’ means the par-
tial pressure (tension) of oxygen, which
measures the amount of dissolved oxygen in
the blood.

(13) PULMONARY FUNCTION TESTING.—The
term ‘“‘pulmonary function testing’” means
spirometry testing that is in material com-
pliance with the quality criteria established
by the American Thoracic Society and is
performed on equipment which is in material
compliance with the standards of the Amer-
ican Thoracic Society for technical quality
and calibration.

(14) SUBSTANTIAL OCCUPATIONAL EXPOSURE
TO ASBESTOS.—

(A) IN GENERAL.—The term ‘‘substantial
occupational exposure’” means employment
in an industry and an occupation where for a
substantial portion of a normal work year
for that occupation, the claimant—

(i) handled raw asbestos fibers;

(ii) fabricated asbestos-containing prod-
ucts so that the claimant in the fabrication
process was exposed to raw asbestos fibers;

(iii) altered, repaired, or otherwise worked
with an asbestos-containing product such
that the claimant was exposed on a regular
basis to asbestos fibers; or

(iv) worked in close proximity to other
workers engaged in the activities described
under clause (i), (ii), or (iii), such that the
claimant was exposed on a regular basis to
asbestos fibers.

(B) REGULAR BASIS.—In this paragraph, the
term ‘‘on a regular basis’® means on a fre-
quent or recurring basis.

(15) TLC.—The term “TLC” means total
lung capacity, which is the total volume of
air in the lung after maximal inspiration.

(16) WEIGHTED OCCUPATIONAL EXPOSURE.—

(A) IN GENERAL.—The term ‘‘weighted oc-
cupational exposure’” means exposure for a
period of years calculated according to the
exposure weighting formula under subpara-
graphs (B) through (E).

(B) MODERATE EXPOSURE.—Subject to sub-
paragraph (E), each year that a claimant’s
primary occupation, during a substantial
portion of a normal work year for that occu-
pation, involved working in areas immediate
to where asbestos-containing products were
being installed, repaired, or removed under
circumstances that involved regular air-
borne emissions of asbestos fibers, shall
count as 1 year of substantial occupational
exposure.

(C) HEAVY EXPOSURE.—Subject to subpara-
graph (E), each year that a claimant’s pri-
mary occupation, during a substantial por-
tion of a normal work year for that occupa-
tion, involved the direct installation, repair,
or removal of asbestos-containing products
such that the person was exposed on a reg-
ular basis to asbestos fibers, shall count as 2
yvears of substantial occupational exposure.
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(D) VERY HEAVY EXPOSURE.—Subject to
subparagraph (E), each year that a claim-
ant’s primary occupation, during a substan-
tial portion of a normal work year for that
occupation, was in primary asbestos manu-
facturing, a World War II shipyard, or the as-
bestos insulation trades, such that the per-
son was exposed on a regular basis to asbes-
tos fibers, shall count as 4 years of substan-
tial occupational exposure.

(E) DATES OF EXPOSURE.—Each year of ex-
posure calculated under subparagraphs (B),
(C), and (D) that occurred before 1976 shall be
counted at its full value. Each year from 1976
to 1986 shall be counted as %2 of its value.
Each year after 1986 shall be counted as Yio of
its value.

(F) OTHER CLAIMS.—Individuals who do not
meet the provisions of subparagraphs (A)
through (E) and believe their post-1976 or
post-1986 exposures exceeded the Occupa-
tional Safety and Health Administration
standard may submit evidence, documenta-
tion, work history, or other information to
substantiate noncompliance with the Occu-
pational Safety and Health Administration
standard (such as lack of engineering or
work practice controls, or protective equip-
ment) such that exposures would be equiva-
lent to exposures before 1976 or 1986, or to
documented exposures in similar jobs or oc-
cupations where control measures had not
been implemented. Claims under this sub-
paragraph shall be evaluated on an indi-
vidual basis by a Physicians Panel.

(b) MEDICAL EVIDENCE.—

(1) LATENCY.—Unless otherwise specified,
all diagnoses of an asbestos-related disease
for a level under this section shall be accom-
panied by—

(A) a statement by the physician providing
the diagnosis that at least 10 years have
elapsed between the date of first exposure to
asbestos or asbestos-containing products and
the diagnosis; or

(B) a history of the claimant’s exposure
that is sufficient to establish a 10-year la-
tency period between the date of first expo-
sure to asbestos or asbestos-containing prod-
ucts and the diagnosis.

(2) DIAGNOSTIC GUIDELINES.—AIl diagnoses
of asbestos-related diseases shall be based
upon—

(A) for disease Levels I through V, in the
case of a claimant who was living at the
time the claim was filed—

(i) a physical examination of the claimant
by the physician providing the diagnosis;

(ii) an evaluation of smoking history and
exposure history before making a diagnosis;

(iii) an x-ray reading by a certified B-read-
er; and

(iv) pulmonary function testing in the case
of disease Levels III, IV, and V;

(B) for disease Levels I through V, in the
case of a claimant who was deceased at the
time the claim was filed, a report from a
physician based upon a review of the claim-
ant’s medical records which shall include—

(i) pathological evidence of the non-malig-
nant asbestos-related disease; or

(ii) an x-ray reading by a certified B-read-
er;

(C) for disease Levels VI through X, in the
case of a claimant who was living at the
time the claim was filed—

(i) a physical examination by the claim-
ant’s physician providing the diagnosis; or

(ii) a diagnosis of such a malignant asbes-
tos-related disease, as described in this sec-
tion, by a board-certified pathologist; and

(D) for disease Levels VI through X, in the
case of a claimant who was deceased at the
time the claim was filed—

(i) a diagnosis of such a malignant asbes-
tos-related disease, as described in this sec-
tion, by a board-certified pathologist; and
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(ii) a report from a physician based upon a
review of the claimant’s medical records.

(3) CREDIBILITY OF MEDICAL EVIDENCE.—To
ensure the medical evidence provided in sup-
port of a claim is credible and consistent
with recognized medical standards, a claim-
ant under this title may be required to sub-
mit—

(A) x-rays or computerized tomography;

(B) detailed results of pulmonary function
tests;

(C) laboratory tests;

(D) tissue samples;

(E) results of medical examinations;

(F) reviews of other medical evidence; and

(G) medical evidence that complies with
recognized medical standards regarding
equipment, testing methods, and procedure
to ensure the reliability of such evidence as
may be submitted.

(¢) EXPOSURE EVIDENCE.—

(1) IN GENERAL.—To qualify for any disease
level, the claimant shall demonstrate—

(A) a minimum exposure to asbestos or as-
bestos-containing products;

(B) the exposure occurred in the United
States, its territories or possessions, or
while a United States citizen, while an em-
ployee of an entity organized under any Fed-
eral or State law regardless of location, or
while a United States citizen while serving
on any United States flagged or owned ship,
provided the exposure results from such em-
ployment or service; and

(C) any additional asbestos exposure re-
quirement under this section.

(2) GENERAL EXPOSURE REQUIREMENTS.—In
order to establish exposure to asbestos, a
claimant shall present meaningful and cred-
ible evidence—

(A) by an affidavit of the claimant;

(B) by an affidavit of a coworker or family
member, if the claimant is deceased and such
evidence is found in proceedings under this
title to be reasonably reliable;

(C) by invoices, construction, or similar
records; or

(D) any other credible evidence.

(3) TAKE-HOME EXPOSURE.—

(A) IN GENERAL.—A claimant may alter-
natively satisfy the medical criteria require-
ments of this section where a claim is filed
by a person who alleges their exposure to as-
bestos was the result of living with a person
who, if the claim had been filed by that per-
son, would have met the exposure criteria for
the given disease level, and the claimant
lived with such person for the time period
necessary to satisfy the exposure require-
ment, for the claimed disease level.

(B) REVIEW.—Except for claims for disease
Level X (mesothelioma), all claims alleging
take-home exposure shall be submitted as an
exceptional medical claim under section
121(f) for review by a Physicians Panel.

(4) WAIVER FOR WORKERS AND RESIDENTS OF
LIBBY, MONTANA.—Because of the unique na-
ture of the asbestos exposure related to the
vermiculite mining and milling operations in
Libby, Montana, the Administrator shall
waive the exposure requirements under this
subtitle for individuals who worked at the
vermiculite mining and milling facility in
Libby, Montana, or lived or worked within a
20-mile radius of Libby, Montana, for at least
12 consecutive months before December 31,
2004. Claimants under this section shall pro-
vide such supporting documentation as the
Administrator shall require.

() EXPOSURE PRESUMPTIONS.—The Admin-
istrator shall prescribe rules identifying spe-
cific industries, occupations within those in-
dustries, and time periods for which substan-
tial occupational exposure (as defined under
section 121(a)) shall be a rebuttable presump-
tion for asbestos claimants who provide
meaningful and credible evidence that the
claimant worked in that industry and occu-
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pation during such time periods. The Admin-
istrator may provide evidence to rebut this
presumption.

(d) ASBESTOS DISEASE LEVELS.—

(1) NONMALIGNANT LEVEL I—To receive
Level I compensation, a claimant shall pro-
vide—

(A) a diagnosis of bilateral asbestos-related
nonmalignant disease; and

(B) evidence of 5 years cumulative occupa-
tional exposure to asbestos.

(2) NONMALIGNANT LEVEL II.—To receive
Level II compensation, a claimant shall pro-
vide—

(A) a diagnosis of bilateral asbestos-related
nonmalignant disease with ILO grade of 1/1
or greater, and showing small irregular opac-
ities of shape or size, either ss, st, or tt, and
present in both lower lung zones, or asbes-
tosis determined by pathology, or blunting
of either costophrenic angle and bilateral
pleural plaque or bilateral pleural thick-
ening of at least grade B2 or greater, or bi-
lateral pleural disease of grade B2 or greater;

(B) evidence of TLC less than 80 percent or
FVC less than the lower limits of normal,
and FEV1/FVC ratio less than 65 percent;

(C) evidence of 5 or more weighted years of
substantial occupational exposure to asbes-
tos; and

(D) supporting medical documentation es-
tablishing asbestos exposure as a contrib-
uting factor in causing the pulmonary condi-
tion in question.

(3) NONMALIGNANT LEVEL III.—To receive
Level III compensation a claimant shall pro-
vide—

(A) a diagnosis of bilateral asbestos-related
nonmalignant disease with ILO grade of 1/0
or greater and showing small irregular opac-
ities of shape or size, either ss, st, or tt, and
present in both lower lung zones, or asbes-
tosis determined by pathology, or diffuse
pleural thickening, or bilateral pleural dis-
ease of B2 or greater;

(B) evidence of TLC less than 80 percent,
FVC less than the lower limits of normal and
FEV1/FVC ratio greater than or equal to 65
percent, or evidence of a decline in FVC of 20
percent or greater, after allowing for the ex-
pected decrease due to aging, and an FEV1/
FVC ratio greater than or equal to 65 percent
documented with a second spirometry;

(C) evidence of 5 or more weighted years of
substantial occupational exposure to asbes-
tos; and

(D) supporting medical documentation—

(i) establishing asbestos exposure as a con-
tributing factor in causing the pulmonary
condition in question; and

(ii) excluding other more likely causes of
that pulmonary condition.

(4) NONMALIGNANT LEVEL IV.—To receive
Level IV compensation a claimant shall pro-
vide—

(A) diagnosis of bilateral asbestos-related
nonmalignant disease with ILO grade of 1/1
or greater and showing small irregular opac-
ities of shape or size, either ss, st, or tt, and
present in both lower lung zones, or asbes-
tosis determined by pathology, or diffuse
pleural thickening, or bilateral pleural dis-
ease of B2 or greater;

(B) evidence of TLC less than 60 percent or
FVC less than 60 percent, and FEV1/FVC
ratio greater than or equal to 65 percent;

(C) evidence of 5 or more weighted years of
substantial occupational exposure to asbes-
tos before diagnosis; and

(D) supporting medical documentation—

(i) establishing asbestos exposure as a con-
tributing factor in causing the pulmonary
condition in question; and

(ii) excluding other more likely causes of
that pulmonary condition.

(6) NONMALIGNANT LEVEL V.—To receive
Level V compensation a claimant shall pro-
vide—
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(A) diagnosis of bilateral asbestos-related
nonmalignant disease with ILO grade of 1/1
or greater and showing small irregular opac-
ities of shape or size, either ss, st, or tt, and
present in both lower lung zones, or asbes-
tosis determined by pathology, or diffuse
pleural thickening, or bilateral pleural dis-
ease of B2 or greater;

(B)(i) evidence of TLC less than 50 percent
or FVC less than 50 percent, and FEV1I/FVC
ratio greater than or equal to 65 percent;

(ii) DLCO less than 40 percent of predicted,
plus a FEV1/FVC ratio not less than 65 per-
cent; or

(iii) PO, less than 55 mm/Hg, plus a FEV1/
FVC ratio not less than 65 percent;

(C) evidence of 5 or more weighted years of
substantial occupational exposure to asbes-
tos; and

(D) supporting medical documentation—

(i) establishing asbestos exposure as a con-
tributing factor in causing the pulmonary
condition in question; and

(ii) excluding other more likely causes of
that pulmonary condition.

(6) MALIGNANT LEVEL VI.—

(A) IN GENERAL.—To receive Level VI com-
pensation a claimant shall provide—

(i) a diagnosis of a primary colorectal, la-
ryngeal, esophageal, pharyngeal, or stomach
cancer on the basis of findings by a board
certified pathologist;

(ii) evidence of a bilateral asbestos-related
nonmalignant disease;

(iii) evidence of 15 or more weighted years
of substantial occupational exposure to as-
bestos; and

(iv) supporting medical documentation es-
tablishing asbestos exposure as a contrib-
uting factor in causing the cancer in ques-
tion.

(B) REFERRAL TO PHYSICIANS PANEL.—AIll
claims filed with respect to Level VI under
this paragraph shall be referred to a Physi-
cians Panel for a determination that it is
more probable than not that asbestos expo-
sure was a substantial contributing factor in
causing the other cancer in question. If the
claimant meets the requirements of subpara-
graph (A), there shall be a presumption of
eligibility for the scheduled value of com-
pensation unless there is evidence deter-
mined by the Physicians Panel that rebuts
that presumption.

(C) REQUEST FOR REFERRAL TO PHYSICIANS
PANEL.—A claimant filing a claim with re-
spect to Level VI under this paragraph may
request that the claim be referred to a Phy-
sicians Panel for a determination of whether
the claimant qualifies for the disease cat-
egory and relevant smoking status. In mak-
ing its determination under this subpara-
graph, the Physicians Panel shall consider
the intensity and duration of exposure,
smoking history, and the quality of evidence
relating to exposure and smoking. Claimants
shall bear the burden of producing meaning-
ful and credible evidence of their smoking
history as part of their claim submission.

(7) MALIGNANT LEVEL VII.—

(A) IN GENERAL.—To receive Level VII com-
pensation a claimant shall provide—

(i) a diagnosis of a primary lung cancer dis-
ease on the basis of findings by a board cer-
tified pathologist;

(ii) evidence of 15 or more weighted years
of substantial occupational exposure to as-
bestos; and

(iii) supporting medical documentation es-
tablishing asbestos exposure as a contrib-
uting factor in causing the lung cancer in
question.

(B) PHYSICIANS PANEL.—AIl claims filed re-
lating to Level VII under this paragraph
shall be referred to a Physicians Panel for a
determination of whether the claimant
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qualifies for the disease category and rel-
evant smoking status. In making its deter-
mination under this subparagraph, the Phy-
sicians Panel shall consider the intensity
and duration of exposure, smoking history,
and the quality of evidence relating to expo-
sure and smoking. Claimants shall bear the
burden of producing meaningful and credible
evidence of their smoking history as part of
their claim submission.

(8) MALIGNANT LEVEL VIII.—

(A) IN GENERAL.—To receive Level VIII
compensation, a claimant shall provide—

(i) a diagnosis of a primary lung cancer dis-
ease on the basis of findings by a board cer-
tified pathologist;

(ii) evidence of bilateral pleural plaques or
bilateral pleural thickening or bilateral
pleural calcification;

(iii) evidence of 12 or more weighted years
of substantial occupational exposure to as-
bestos; and

(iv) supporting medical documentation es-
tablishing asbestos exposure as a contrib-
uting factor in causing the lung cancer in
question.

(B) PHYSICIANS PANEL.—A claimant filing a
claim relating to Level VIII under this para-
graph may request that the claim be referred
to a Physicians Panel for a determination of
whether the claimant qualifies for the dis-
ease category and relevant smoking status.
In making its determination under this sub-
paragraph, the Physicians Panel shall con-
sider the intensity and duration of exposure,
smoking history, and the quality of evidence
relating to exposure and smoking. Claimants
shall bear the burden of producing meaning-
ful and credible evidence of their smoking
history as part of their claim submission.

(9) MALIGNANT LEVEL IX.—

(A) IN GENERAL.—To receive Level IX com-
pensation, a claimant shall provide—

(i) a diagnosis of a primary lung cancer dis-
ease on the basis of findings by a board cer-
tified pathologist;

(ii)(I) evidence of—

(aa) asbestosis based on a chest x-ray of at
least 1/0 on the ILO scale and showing small
irregular opacities of shape or size, either ss,
st, or tt, and present in both lower lung
zones; and

(bb) 10 or more weighted years of substan-
tial occupational exposure to asbestos;

(IT) evidence of—

(aa) asbestosis based on a chest x-ray of at
least 1/1 on the ILO scale and showing small
irregular opacities of shape or size, either ss,
st, or tt, and present in both lower lung
zones; and

(bb) 8 or more weighted years of substan-
tial occupational exposure to asbestos; or

(ITI) asbestosis determined by pathology
and 10 or more weighted years of substantial
occupational exposure to asbestos; and

(iii) supporting medical documentation es-
tablishing asbestos exposure as a contrib-
uting factor in causing the lung cancer in
question.

(B) PHYSICIANS PANEL.—A claimant filing a
claim with respect to Level IX under this
paragraph may request that the claim be re-
ferred to a Physicians Panel for a determina-
tion of whether the claimant qualifies for
the disease category and relevant smoking
status. In making its determination under
this subparagraph, the Physicians Panel
shall consider the intensity and duration of
exposure, smoking history, and the quality
of evidence relating to exposure and smok-
ing. Claimants shall bear the burden of pro-
ducing meaningful and credible evidence of
their smoking history as part of their claim
submission.

(10) MALIGNANT LEVEL X.—To receive Level
X compensation, a claimant shall provide—
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(A) a diagnosis of malignant mesothelioma
disease on the basis of findings by a board
certified pathologist; and

(B) credible evidence of identifiable expo-
sure to asbestos resulting from—

(i) occupational exposure to asbestos;

(ii) exposure to asbestos fibers brought
into the home of the claimant by a worker
occupationally exposed to asbestos;

(iii) exposure to asbestos fibers resulting
from living or working in the proximate vi-
cinity of a factory, shipyard, building demo-
lition site, or other operation that regularly
released asbestos fibers into the air due to
operations involving asbestos at that site; or

(iv) other identifiable exposure to asbestos
fibers, in which case the claim shall be re-
viewed by a Physicians Panel under section
121(f) for a determination of eligibility.

(e) INSTITUTE OF MEDICINE STUDY.—

(1) IN GENERAL.—Not later than 2 years
after date of enactment of this Act, the In-
stitute of Medicine of the National Academy
of Sciences shall complete a study of the
causal link between asbestos exposure and
other cancers, including colorectal, laryn-
geal, esophageal, pharyngeal, and stomach
cancers, except for mesothelioma and lung
cancers. The Institute of Medicine shall issue
a report on its findings on causation, which
shall be transmitted to Congress, the Admin-
istrator, the Advisory Committee on Asbes-
tos Disease Compensation or the Medical Ad-
visory Committee, and the Physicians Pan-
els. The Administrator and the Physicians
Panels may consider the results of the report
for purposes of determining whether asbestos
exposure is a substantial contributing factor
under section 121(d)(6)(B).

(2) SUBSEQUENT STUDIES.—If the Adminis-
trator has evidence that there have been ad-
vancements in science that would require ad-
ditional study, the Administrator may re-
quest that the Institute of Medicine conduct
a subsequent study to determine if asbestos
exposure is a cause of other cancers.

(f) EXCEPTIONAL MEDICAL CLAIMS.—

(1) IN GENERAL.—A claimant who does not
meet the medical criteria requirements
under this section may apply for designation
of the claim as an exceptional medical claim.

(2) APPLICATION.—When submitting an ap-
plication for review of an exceptional med-
ical claim, the claimant shall—

(A) state that the claim does not meet the
medical criteria requirements under this sec-
tion; or

(B) seek designation as an exceptional
medical claim within 60 days after a deter-
mination that the claim is ineligible solely
for failure to meet the medical criteria re-
quirements under subsection (d).

(3) REPORT OF PHYSICIAN.—

(A) IN GENERAL.—Any claimant applying
for designation of a claim as an exceptional
medical claim shall support an application
filed under paragraph (1) with a report from
a physician meeting the requirements of this
section.

(B) CONTENTS.—A report filed under sub-
paragraph (A) shall include—

(i) a complete review of the claimant’s
medical history and current condition;

(ii) such additional material by way of
analysis and documentation as shall be pre-
scribed by rule of the Administrator; and

(iii) a detailed explanation as to why the
claim meets the requirements of paragraph
DH(B).

(4) REVIEW.—

(A) IN GENERAL.—The Administrator shall
refer all applications and supporting docu-
mentation submitted under paragraph (2) to
a Physicians Panel for review for eligibility
as an exceptional medical claim.

(B) STANDARD.—A claim shall be des-
ignated as an exceptional medical claim if
the claimant, for reasons beyond the control
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of the claimant, cannot satisfy the require-
ments under this section, but is able,
through comparably reliable evidence that
meets the standards under this section, to
show that the claimant has an asbestos-re-
lated condition that is substantially com-
parable to that of a medical condition that
would satisfy the requirements of a category
under this section.

(C) ADDITIONAL INFORMATION.—A Physi-
cians Panel may request additional reason-
able testing to support the claimant’s appli-
cation.

(D) CT sCAN.—A claimant may submit a CT
Scan in addition to an x-ray.

(5) APPROVAL.—

(A) IN GENERAL.—If the Physicians Panel
determines that the medical evidence is suf-
ficient to show a comparable asbestos-re-
lated condition, it shall issue a certificate of
medical eligibility designating the category
of asbestos-related injury under this section
for which the claimant shall be eligible to
seek compensation.

(B) REFERRAL.—Upon the issuance of a cer-
tificate under subparagraph (A), the Physi-
cians Panel shall submit the claim to the
Administrator, who shall give due consider-
ation to the recommendation of the Physi-
cians Panel in determining whether the
claimant meets the requirements for com-
pensation under this Act.

(6) RESUBMISSION.—AnNYy claimant whose ap-
plication for designation as an exceptional
medical claim is rejected may resubmit an
application if new evidence becomes avail-
able. The application shall identify any prior
applications and state the new evidence that
forms the basis of the resubmission.

(7) RULES.—The Administrator shall pro-
mulgate rules governing the procedures for
seeking designation of a claim as an excep-
tional medical claim.

(8) LIBBY, MONTANA.—A Libby, Montana
claimant may elect to have the claimant’s
claims designated as exceptional medical
claims and referred to a Physicians Panel for
review. In reviewing the medical evidence
submitted by a Libby, Montana claimant in
support of that claim, the Physicians Panel
shall take into consideration the unique and
serious nature of asbestos exposure in Libby,
Montana, including the nature of the pleural
disease related to asbestos exposure in
Libby.

Subtitle D—Awards
SEC. 131. AMOUNT.

(a) IN GENERAL.—AnN asbestos claimant who
meets the requirements of section 111 shall
be entitled to an award in an amount deter-
mined by reference to the benefit table and
the matrices developed under subsection (b).

(b) BENEFIT TABLE.—

(1) IN GENERAL.—AnN asbestos claimant with
an eligible disease or condition established
in accordance with section 121 shall be eligi-
ble for an award as determined under this
subsection. The award for all asbestos claim-
ants with an eligible disease or condition es-
tablished in accordance with section 121
shall be according to the following schedule:

Scheduled Condi-
Level tion or Disease Scheduled Value
I s Asbestosis/Pleural  Medical Moni-
Disease A. toring
I ... Mixed Disease $35,000
With Impair-
ment.
III ........... Asbestosis/Pleural  $100,000
Disease B.
IV i Severe Asbestosis $400,000
Vo Disabling Asbes- $850,000
tosis.
VI ... Other Cancer ........ $200,000
VII .......... Lung Cancer One .. individual evalua-
tion;

smokers, $75,000;

ex-smokers,
$200,000;

non-smokers,
$625,000
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Scheduled Condi-
Level tion or Disease Scheduled Value
VIII ........ Lung Cancer With smokers, $275,000;
Pleural Disease. ex-smokers,
$700,000;
non-smokers,
$800,000
IX o Lung Cancer With smokers, $575,000;
Asbestosis. ex-smokers,
$950,000;
non-smokers,
$1,075,000
D Mesothelioma ....... $1,075,000

(2) DEFINITIONS.—In this section—

(A) the term ‘‘nonsmoker’ means a claim-
ant who—

(i) never smoked; or

(ii) has smoked fewer than 100 cigarettes or
the equivalent of other tobacco products dur-
ing the claimant’s lifetime; and

(B) the term ‘‘ex-smoker’” means a claim-
ant who has not smoked during any portion
of the 12-year period preceding the diagnosis
of lung cancer.

(3) REVIEW AND AWARD.—Level VII cancers
shall be individually reviewed for eligibility,
and awards shall be in accordance with the
schedule set forth in paragraph (1).

(4) LEVEL X ADJUSTMENTS.—

(A) IN GENERAL.—If the Administrator de-
termines that the impact of all adjustments
under this paragraph on the Fund is revenue
neutral, the Administrator may—

(i) increase awards for Level X claimants
who are less than 51 years of age with de-
pendent children; and

(ii) decrease awards for Level X claimants
who are at least 65 years of age.

(B) IMPLEMENTATION.—Before making ad-
justments under this paragraph, the Admin-
istrator shall publish in the Federal Register
notice of, and a plan for, making such ad-
justments.

(5) SPECIAL ADJUSTMENT FOR FELA CASES.—

(A) IN GENERAL.—A claimant who filed a
timely asbestos claim under the Act of April
22, 1908 (45 U.S.C. 51 et seq.), commonly
known as the Employers’ Liability Act, be-
fore the date of enactment of this Act, or
who would be eligible to bring such a claim
but for section 403 of this Act, may be eligi-
ble for a special adjustment under this para-
graph.

(B) REGULATIONS.—The Administrator
shall promulgate regulations relating to spe-
cial adjustments under this paragraph, in-
cluding regulations establishing eligibility
requirements and the procedures to be used
in applying for a special adjustment and es-
tablishing time limits for administrative ac-
tions under this paragraph.

(C) ELIGIBILITY.—To be eligible for a spe-
cial adjustment, the claimant shall apply for
such an adjustment and demonstrate to the
Administrator’s satisfaction that—

(i) the claimant’s asbestos-related condi-
tion was the result of occupational exposure
to asbestos in the course of the claimant’s
employment by a common carrier by rail;

(ii) the claimant qualifies for an award
under this section for disease Levels II
through X;

(iii) the claimant has a total or partial dis-
ability as a result of the claimant’s asbestos-
related condition under the workers’ com-
pensation law that would apply if the claim-
ant’s occupational exposure had occurred
outside the railroad industry; and

(iv) after taking into consideration any
benefits that the claimant has received, or is
entitled to receive, for occupational dis-
ability under the Railroad Retirement Act
(45 U.S.C. 201 et seq.) and any applicable
workers’ compensation law, the claimant’s
total compensation after receiving an award
under this section would be less than the
amount that would be received by a simi-
larly situated claimant who—
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(I) did not work in the railroad industry;
and

(IT) did work in an industry covered by ap-
plicable workers’ compensation laws.

(D) AMOUNT.—A special adjustment under
this paragraph shall be the difference be-
tween—

(i) the claimant’s total compensation after
receiving an award under this section, as de-
termined under subparagraph (C)(iv); and

(ii) the amount that would be received by
a similarly situated claimant who—

(I) did not work in the railroad industry;

(IT) did work in an industry covered by ap-
plicable workers’ compensation laws; and

(ITI) filed an application for benefits as of
the date that the claimant commenced an
action under the Act of April 22, 1908 (45
U.S.C. 51 et seq.), commonly known as the
Employers’ Liability Act, or applied for an
award under this Act, whichever is earlier.

(E) EXCEPTION.—Nothing in this Act should
in any manner be construed to impact or af-
fect the Act of April 22, 1908 (45 U.S.C. 51 et
seq.), commonly known as the Employers’
Liability Act. This Act is intended to deal
solely with asbestos claims and not with any
other rights possessed by an employee of the
railroad industry.

(6) MEDICAL MONITORING.—AnN asbestos
claimant with asymptomatic exposure, based
on the criteria under section 121(d)(1), shall
only be eligible for medical monitoring reim-
bursement as provided under section 132.

(7) COST-OF-LIVING ADJUSTMENT.—

(A) IN GENERAL.—Beginning January 1,
2007, award amounts under paragraph (1)
shall be annually increased by an amount
equal to such dollar amount multiplied by
the cost-of-living adjustment, rounded to the
nearest $1,000 increment.

(B) CALCULATION OF COST-OF-LIVING ADJUST-
MENT.—For the purposes of subparagraph (A),
the cost-of-living adjustment for any cal-
endar year shall be the percentage, if any, by
which the consumer price index for the suc-
ceeding calendar year exceeds the consumer
price index for calendar year 2005.

(C) CONSUMER PRICE INDEX.—

(i) IN GENERAL.—For the purposes of sub-
paragraph (B), the consumer price index for
any calendar year is the average of the con-
sumer price index as of the close of the 12-
month period ending on August 31 of such
calendar year.

(ii) DEFINITION.—For purposes of clause (i),
the term ‘‘consumer price index’ means the
consumer price index published by the De-
partment of Labor. The consumer price index
series to be used for award escalations shall
include the consumer price index used for
all-urban consumers, with an area coverage
of the United States city average, for all
items, based on the 1982-1984 index based pe-
riod, as published by the Department of
Labor.

SEC. 132. MEDICAL MONITORING.

(a) RELATION TO STATUTE OF LIMITATIONS.—
The filing of a claim under this Act that
seeks reimbursement for medical monitoring
shall not be considered as evidence that the
claimant has discovered facts that would
otherwise commence the period applicable
for purposes of the statute of limitations
under section 113(b).

(b) CosTs.—Reimbursable medical moni-
toring costs shall include the costs of a
claimant not covered by health insurance for
an examination by the claimant’s physician,
x-ray tests, and pulmonary function tests
every 3 years.

(¢) REGULATIONS.—The Administrator shall
promulgate regulations that establish—

(1) the reasonable costs for medical moni-
toring that is reimbursable; and

(2) the procedures applicable to asbestos
claimants.
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SEC. 133. PAYMENT.

(a) STRUCTURED PAYMENTS.—

(1) IN GENERAL.—An asbestos claimant who
is entitled to an award should receive the
amount of the award through structured
payments from the Fund, made over a period
of 3 years, and in no event more than 4 years
after the date of final adjudication of the
claim.

(2) PAYMENT PERIOD AND AMOUNT.—There
shall be a presumption that any award paid
under this subsection shall provide for pay-
ment of—

(A) 40 percent of the total amount in year
1

(B) 30 percent of the total amount in year
2; and

(C) 30 percent of the total amount in year

(3) EXTENSION OF PAYMENT PERIOD.—

(A) IN GENERAL.—The Administrator shall
develop guidelines to provide for the pay-
ment period of an award under subsection (a)
to be extended to a 4-year period if such ac-
tion is warranted in order to preserve the
overall solvency of the Fund. Such guide-
lines shall include reference to the number
of claims made to the Fund and the awards
made and scheduled to be paid from the Fund
as provided under section 405.

(B) LIMITATIONS.—In no event shall less
than 50 percent of an award be paid in the
first 2 years of the payment period under
this subsection.

(4) ACCELERATED PAYMENTS.—The Adminis-
trator shall develop guidelines to provide for
accelerated payments to asbestos claimants
who are mesothelioma victims and who are
alive on the date on which the Administrator
receives notice of the eligibility of the
claimant. Such payments shall be credited
against the first regular payment under the
structured payment plan for the claimant.

() EXPEDITED PAYMENTS.—The Adminis-
trator shall develop guidelines to provide for
expedited payments to asbestos claimants in
cases of exigent circumstances or extreme
hardship caused by asbestos-related injury.

(6) ANNUITY.—An asbestos claimant may
elect to receive any payments to which that
claimant is entitled under this title in the
form of an annuity.

(b) LIMITATION ON TRANSFERABILITY.—A
claim filed under this Act shall not be as-
signable or otherwise transferable under this
Act.

(c) CREDITORS.—An award under this title
shall be exempt from all claims of creditors
and from levy, execution, and attachment or
other remedy for recovery or collection of a
debt, and such exemption may not be waived.

(d) MEDICARE AS SECONDARY PAYER.—No
award under this title shall be deemed a pay-
ment for purposes of section 1862 of the So-
cial Security Act (42 U.S.C. 1395y).

(e) EXEMPT PROPERTY IN ASBESTOS CLAIM-
ANT’S BANKRUPTCY CASE.—If an asbestos
claimant files a petition for relief under sec-
tion 301 of title 11, United States Code, no
award granted under this Act shall be treat-
ed as property of the bankruptcy estate of
the asbestos claimant in accordance with
section 541(b)(6) of title 11, United States
Code.

SEC. 134. REDUCTION IN BENEFIT PAYMENTS
FOR COLLATERAL SOURCES.

(a) IN GENERAL.—The amount of an award
otherwise available to an asbestos claimant
under this title shall be reduced by the
amount of collateral source compensation.

(b) EXCLUSIONS.—In no case shall statutory
benefits under workers’ compensation laws
and veterans’ benefits programs be deemed
as collateral source compensation for pur-
poses of this section.

SEC. 135. CERTAIN CLAIMS NOT AFFECTED BY
PAYMENT OF AWARDS.

(a) IN GENERAL.—The payment of an award

under section 133 shall not be considered a
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form of compensation or reimbursement for
a loss for purposes of imposing liability on
any asbestos claimant receiving such pay-
ment to repay any—

(1) insurance carrier for insurance pay-
ments; or

(2) person on account of worker’s com-
pensation payments.

(b) NO EFFECT ON CLAIMS.—The payment of
an award to an asbestos claimant under sec-
tion 133 shall not affect any claim of an as-
bestos claimant against—

(1) an insurance carrier with respect to in-
surance; or

(2) against any person with respect to
worker’s compensation.

TITLE II—ASBESTOS INJURY CLAIMS
RESOLUTION FUND
Subtitle A—Asbestos Defendants Funding
Allocation
SEC. 201. DEFINITIONS.

In this subtitle, the following definitions
shall apply:

(1) AFFILIATED GROUP.—The term ‘‘affili-
ated group’—

(A) means a defendant participant that is
an ultimate parent and any person whose en-
tire beneficial interest is directly or indi-
rectly owned by that ultimate parent on the
date of enactment of this Act; and

(B) shall not include any person that is a
debtor or any direct or indirect majority-
owned subsidiary of a debtor.

(2) CLASS ACTION TRUST.—The term ‘‘class
action trust’” means a trust or similar entity
established to hold assets for the payment of
asbestos claims asserted against a debtor or
participating defendant, under a settlement
that—

(A) is a settlement of class action claims
under rule 23 of the Federal Rules of Civil
Procedure; and

(B) has been approved by a final judgment
of a United States district court before the
date of enactment of this Act.

(3) DEBTOR.—The term ‘‘debtor’—

(A) means—

(i) a person that is subject to a case pend-
ing under a chapter of title 11, United States
Code, on the date of enactment of this Act or
at any time during the 1-year period imme-
diately preceding that date, irrespective of
whether the debtor’s case under that title
has been dismissed; and

(ii) all of the direct or indirect majority-
owned subsidiaries of a person described
under clause (i), regardless of whether any
such majority-owned subsidiary has a case
pending under title 11, United States Code;
and

(B) shall not include an entity—

(i) subject to chapter 7 of title 11, United
States Code, if a final decree closing the es-
tate shall have been entered before the date
of enactment of this Act; or

(ii) subject to chapter 11 of title 11, United
States Code, if a plan of reorganization for
such entity shall have been confirmed by a
duly entered order or judgment of a court
that is no longer subject to any appeal or ju-
dicial review, and the substantial con-
summation, as such term is defined in sec-
tion 1101(2) of title 11, United States Code, of
such plan of reorganization has occurred.

4) INDEMNIFIABLE cosT.—The term
“indemnifiable cost’> means a cost, expense,
debt, judgment, or settlement incurred with
respect to an asbestos claim that, at any
time before December 31, 2002, was or could
have been subject to indemnification, con-
tribution, surety, or guaranty.

(56) INDEMNITEE.—The term ‘‘indemnitee”’
means a person against whom any asbestos
claim has been asserted before December 31,
2002, who has received from any other per-
son, or on whose behalf a sum has been paid
by such other person to any third person, in
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settlement, judgment, defense, or indemnity
in connection with an alleged duty with re-
spect to the defense or indemnification of
such person concerning that asbestos claim,
other than under a policy of insurance or re-
insurance.

(6) INDEMNITOR.—The term ‘‘indemnitor”
means a person who has paid under a written
agreement at any time before December 31,
2002, a sum in settlement, judgment, defense,
or indemnity to or on behalf of any person
defending against an asbestos claim, in con-
nection with an alleged duty with respect to
the defense or indemnification of such per-
son concerning that asbestos claim, except
that payments by an insurer or reinsurer
under a contract of insurance or reinsurance
shall not make the insurer or reinsurer an
indemnitor for purposes of this subtitle.

(7) PRIOR ASBESTOS EXPENDITURES.—The
term ‘‘prior asbestos expenditures’”—

(A) means the gross total amount paid by
or on behalf of a person at any time before
December 31, 2002, in settlement, judgment,
defense, or indemnity costs related to all as-
bestos claims against that person;

(B) includes payments made by insurance
carriers to or for the benefit of such person
or on such person’s behalf with respect to
such asbestos claims, except as provided in
section 204(g);

(C) shall not include any payment made by
a person in connection with or as a result of
changes in insurance reserves required by
contract or any activity or dispute related to
insurance coverage matters for asbestos-re-
lated liabilities; and

(D) shall not include any payment made by
or on behalf of persons who are or were com-
mon carriers by railroad for asbestos claims
brought under the Act of April 22, 1908 (45
U.S.C. 51 et seq.), commonly known as the
Employers’ Liability Act, as a result of oper-
ations as a common carrier by railroad, in-
cluding settlement, judgment, defense, or in-
demnity costs associated with these claims.

(8) TRUST.—The term ‘‘trust’” means any
trust, as described in sections 524(g)(2)(B)(i)
or 524(h) of title 11, United States Code, or
established in conjunction with an order
issued under section 105 of title 11, United
States Code, established or formed under the
terms of a chapter 11 plan of reorganization,
which in whole or in part provides compensa-
tion for asbestos claims.

(9) ULTIMATE PARENT.—The term ‘‘ultimate
parent’” means a person—

(A) that owned, as of December 31, 2002, the
entire beneficial interest, directly or indi-
rectly, of at least 1 other person; and

(B) whose entire beneficial interest was not
owned, on December 31, 2002, directly or indi-
rectly, by any other single person (other
than a natural person).

SEC. 202. AUTHORITY AND TIERS.

(a) LIABILITY FOR PAYMENTS TO THE
FUND.—

(1) IN GENERAL.—Defendant participants
shall be liable for payments to the Fund in
accordance with this section based on tiers
and subtiers assigned to defendant partici-
pants.

(2) AGGREGATE PAYMENT OBLIGATIONS
LEVEL.—The total payments required of all
defendant participants over the life of the
Fund shall not exceed a sum equal to
$90,000,000,000 less any bankruptcy trust cred-
its under section 222(e). The Administrator
shall have the authority to allocate the pay-
ments required of the defendant participants
among the tiers as provided in this title.

(3) ABILITY TO ENTER REORGANIZATION.—
Notwithstanding any other provision of this
Act, all debtors that, together with all of
their direct or indirect majority-owned sub-
sidiaries, have prior asbestos expenditures
less than $1,000,000 may proceed with the fil-
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ing, solicitation, and confirmation of a plan
of reorganization that does not comply with
the requirements of this Act, including a
trust and channeling injunction under sec-
tion 524(g) of title 11, United States Code.
Any asbestos claim made in conjunction
with a plan of reorganization allowable
under the preceding sentence shall be subject
to section 403(d) of this Act.

(b) TIER I.—Tier I shall include all debtors
that, together with all of their direct or indi-
rect majority-owned subsidiaries, have prior
asbestos expenditures greater than $1,000,000.

(c) TREATMENT OF TIER I BUSINESS ENTITIES
IN BANKRUPTCY.—

(1) DEFINITION.—

(A) IN GENERAL.—In this subsection, the
term ‘‘bankrupt business entity’’ means a
person that is not a natural person that—

(i) filed a petition for relief under chapter
11, of title 11, United States Code, before
January 1, 2003;

(ii) has not confirmed a plan of reorganiza-
tion as of the date of enactment of this Act;
and

(iii) the bankruptcy court presiding over
the business entity’s case determines, after
notice and a hearing upon motion filed by
the entity within 30 days of the effective
date of this Act, that asbestos liability was
not the sole or precipitating cause of the en-
tity’s chapter 11 filing.

(B) MOTION AND RELATED MATTERS.—A mo-
tion under subparagraph (A)(iii) shall be sup-
ported by—

(i) an affidavit or declaration of the chief
executive officer, chief financial officer, or
chief legal officer of the business entity; and

(ii) copies of the entity’s public statements

and securities filings made in connection
with the entity’s filing for chapter 11 protec-
tion.
Notice of such motion shall be as directed by
the bankruptcy court, and the hearing shall
be limited to consideration of the question of
whether or not asbestos liability was the
sole or precipitating cause of the entity’s
chapter 11 filing. The bankruptcy court shall
hold a hearing and make its determination
with respect to the motion within 60 days
after the date the motion is filed. In making
its determination, the bankruptcy court
shall take into account the affidavits, public
statements, and securities filings, and other
information, if any, submitted by the entity
and all other facts and circumstances pre-
sented by an objecting party. Any review of
this determination shall be an expedited ap-
peal and limited to whether the decision was
against the weight of the evidence. Any ap-
peal of a determination shall be an expedited
review under section 303.

(2) PROCEEDING WITH REORGANIZATION
PLAN.—A bankrupt business entity may pro-
ceed with the filing, solicitation, and con-
firmation of a plan of reorganization that
does not comply with the requirements of
this Act, including a trust and channeling
injunction described in section 524(g) of title
11, United States Code, notwithstanding any
other provision of this Act, if—

(A) on request of a party in interest or on
a motion of the court, and after a notice and
a hearing, the bankruptcy court presiding
over the chapter 11 case of the bankrupt
business entity determines that—

(i) confirmation is necessary to permit the
reorganization of that entity and assure that
all creditors and that entity are treated fair-
ly and equitably; and

(ii) confirmation is clearly favored by the
balance of the equities; and

(B) an order confirming the plan of reorga-
nization is entered by the bankruptcy court
within 9 months after the date of enactment
of this Act or such longer period of time ap-
proved by the bankruptcy court for cause
shown.
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(3) APPLICABILITY.—If the bankruptcy
court does not make the required determina-
tion, or if an order confirming the plan is not
entered within 9 months after the effective
date of this Act or such longer period of time
approved by the bankruptcy court for cause
shown, the provisions of this Act shall apply
to the bankrupt business entity notwith-
standing the certification. Any timely ap-
peal under title 11, United States Code, from
a confirmation order entered during the ap-
plicable time period shall automatically ex-
tend the time during which this Act is inap-
plicable to the bankrupt business entity,
until the appeal is fully and finally resolved.

(4) OFFSETS.—

(A) PAYMENTS BY INSURERS.—To the extent
that a bankrupt business entity or debtor
successfully confirms a plan of reorganiza-
tion, including a trust, and channeling in-
junction that involves payments by insurers
who are otherwise subject to this Act as de-
scribed in section 524(g) of title 11, United
States Code, an insurer who makes payments
to the trust shall obtain a dollar-for-dollar
reduction in the amount otherwise payable
by that insurer under this Act to the Fund.

(B) CONTRIBUTIONS TO FUND.—Any cash
payments by a bankrupt business entity, if
any, to a trust described in section 524(g) of
title 11, United States Code, may be counted
as a contribution to the Fund.

(d) TiERS II THROUGH VI.—Except as pro-
vided in section 204 and subsection (b) of this
section, persons or affiliated groups are in-
cluded in Tier II, III, IV, V, or VI, according
to the prior asbestos expenditures paid by
such persons or affiliated groups as follows:

(1) Tier II: $75,000,000 or greater.

(2) Tier III: $50,000,000 or greater, but less
than $75,000,000.

(3) Tier IV: $10,000,000 or greater, but less
than $50,000,000.

(4) Tier V: $5,000,000 or greater, but less
than $10,000,000.

(5) Tier VI: $1,000,000 or greater, but less
than $5,000,000.

(e) TIER PLACEMENT AND COSTS.—

(1) PERMANENT TIER PLACEMENT.—After a
defendant participant or affiliated group is
assigned to a tier and subtier under section
204(i)(6), the participant or affiliated group
shall remain in that tier and subtier
throughout the life of the Fund, regardless of
subsequent events, including—

(A) the filing of a petition under a chapter
of title 11, United States Code;

(B) a discharge of debt in bankruptcy;

(C) the confirmation of a plan of reorga-
nization; or

(D) the sale or transfer of assets to any
other person or affiliated group, unless the
Administrator finds that the information
submitted by the participant or affiliated
group to support its inclusion in that tier
was inaccurate.

(2) CosTs.—Payments to the Fund by all
persons that are the subject of a case under
a chapter of title 11, United States Code,
after the date of enactment of this Act—

(A) shall constitute costs and expenses of
administration of the case under section 503
of title 11, United States Code, and shall be
payable in accordance with the payment pro-
visions under this subtitle notwithstanding
the pendency of the case under that title 11;

(B) shall not be stayed or affected as to en-
forcement or collection by any stay or in-
junction power of any court; and

(C) shall not be impaired or discharged in
any current or future case under title 11,
United States Code.

(f) SUPERSEDING PROVISIONS.—

(1) IN GENERAL.—AIl of the following shall
be superseded in their entireties by this Act:

(A) The treatment of any asbestos claim in
any plan of reorganization with respect to
any debtor included in Tier I.
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(B) Any asbestos claim against any debtor
included in Tier I.

(C) Any agreement, understanding, or un-
dertaking by any such debtor or any third
party with respect to the treatment of any
asbestos claim filed in a debtor’s bankruptcy
case or with respect to a debtor before the
date of enactment of this Act, whenever such
debtor’s case is either still pending, if such
case is pending under a chapter other than
chapter 11 of title 11, United States Code, or
subject to confirmation or substantial con-
summation of a plan of reorganization under
chapter 11 of title 11, United States Code.

(2) PRIOR AGREEMENTS OF NO EFFECT.—Not-
withstanding section 403(c)(3), any plan of re-
organization, agreement, understanding, or
undertaking by any debtor (including any
pre-petition agreement, understanding, or
undertaking that requires future perform-
ance) or any third party under paragraph (1),
and any agreement, understanding, or under-
taking entered into in anticipation, con-
templation, or furtherance of a plan of reor-
ganization, to the extent it relates to any as-
bestos claim, shall be of no force or effect,
and no person shall have any right or claim
with respect to any such agreement, under-
standing, or undertaking.

SEC. 203. SUBTIERS.

(a) IN GENERAL.—

(1) SUBTIER LIABILITY.—Except as other-
wise provided under subsections (b), (d), and
(1) of section 204, persons or affiliated groups
shall be included within Tiers I through VII
and shall pay amounts to the Fund in ac-
cordance with this section.

(2) REVENUES.—

(A) IN GENERAL.—For purposes of this sec-
tion, revenues shall be determined in accord-
ance with generally accepted accounting
principles, consistently applied, using the
amount reported as revenues in the annual
report filed with the Securities and Ex-
change Commission in accordance with the
Securities Exchange Act of 1934 (15 U.S.C. 78a
et seq.) for the most recent fiscal year end-
ing on or before December 31, 2002. If the de-
fendant participant or affiliated group does
not file reports with the Securities and Ex-
change Commission, revenues shall be the
amount that the defendant participant or af-
filiated group would have reported as reve-
nues under the rules of the Securities and
Exchange Commission in the event that it
had been required to file.

(B) INSURANCE PREMIUMS.—Any portion of
revenues of a defendant participant that is
derived from insurance premiums shall not
be used to calculate the payment obligation
of that defendant participant under this sub-
title.

(C) DEBTORS.—Each debtor’s revenues shall
include the revenues of the debtor and all of
the direct or indirect majority-owned sub-
sidiaries of that debtor, except that the pro
forma revenues of a person that is included
in Subtier 2 of Tier I shall not be included in
calculating the revenues of any debtor that
is a direct or indirect majority owner of such
Subtier 2 person. If a debtor or affiliated
group includes a person in respect of whose
liabilities for asbestos claims a class action
trust has been established, there shall be ex-
cluded from the 2002 revenues of such debtor
or affiliated group—

(i) all revenues of the person in respect of
whose liabilities for asbestos claims the
class action trust was established; and

(ii) all revenues of the debtor and affiliated
group attributable to the historical business
operations or assets of such person, regard-
less of whether such business operations or
assets were owned or conducted during the
year 2002 by such person or by any other per-
son included within such debtor and affili-
ated group.
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(b) TIER I SUBTIERS.—

(1) IN GENERAL.—Each debtor in Tier I shall
be included in subtiers and shall pay
amounts to the Fund as provided under this
section.

(2) SUBTIER 1.—

(A) IN GENERAL.—AII persons that are debt-
ors with prior asbestos expenditures of
$1,000,000 or greater, shall be included in
Subtier 1.

(B) PAYMENT.—Each debtor included in
Subtier 1 shall pay on an annual basis 1.67024
percent of the debtor’s 2002 revenues.

(C) OTHER ASSETS.—The Administrator, at
the sole discretion of the Administrator,
may allow a Subtier 1 debtor to satisfy its
funding obligation under this paragraph with
assets other than cash if the Administrator
determines that requiring an all-cash pay-
ment of the debtor’s funding obligation
would render the debtor’s reorganization in-
feasible.

(D) LIABILITY.—

(i) IN GENERAL.—If a person who is subject
to a case pending under a chapter of title 11,
United States Code, as defined in section
201(3)(A)(i), does not pay when due any pay-
ment obligation for the debtor, the Adminis-
trator shall have the right to seek payment
of all or any portion of the entire amount
due (as well as any other amount for which
the debtor may be liable under sections 223
and 224) from any of the direct or indirect
majority-owned subsidiaries under section
201(3)(A)(i1).

(ii) CAUSE OF ACTION.—Notwithstanding
section 221(e), this Act shall not preclude ac-
tions among persons within a debtor under
section 201(3)(A) (i) and (ii) with respect to
the payment obligations under this Act.

(3) SUBTIER 2.—

(A) IN GENERAL.—Notwithstanding para-
graph (2), all persons that are debtors that
have no material continuing business oper-
ations but hold cash or other assets that
have been allocated or earmarked for the
settlement of asbestos claims shall be in-
cluded in Subtier 2.

(B) ASSIGNMENT OF ASSETS.—Not later than
90 days after the date of enactment of this
Act, each person included in Subtier 2 shall
assign all of its assets to the Fund.

(4) SUBTIER 3.—

(A) IN GENERAL.—Notwithstanding para-
graph (2), all persons that are debtors other
than those included in Subtier 2, which have
no material continuing business operations
and no cash or other assets allocated or ear-
marked for the settlement of any asbestos
claim, shall be included in Subtier 3.

(B) ASSIGNMENT OF UNENCUMBERED AS-
SETS.—Not later than 90 days after the date
of enactment of this Act, each person in-
cluded in Subtier 3 shall contribute an
amount equal to 50 percent of its total
unencumbered assets.

(C) CALCULATION OF UNENCUMBERED AS-
SETS.—Unencumbered assets shall be cal-
culated as the Subtier 3 person’s total assets,
excluding insurance-related assets, less—

(i) all allowable administrative expenses;

(ii) allowable priority claims under section
507 of title 11, United States Code; and

(iii) allowable secured claims.

(5) CLASS ACTION TRUST.—The assets of any
class action trust that has been established
in respect of the liabilities for asbestos
claims of any person included within a debt-
or and affiliated group that has been in-
cluded in Tier I (exclusive of any assets
needed to pay previously incurred expenses
and asbestos claims reduced to a verdict or
final order or final judgment, within the
meaning of section 403(d)(1), by a court be-
fore the date of enactment of this Act) shall
be transferred to the Fund not later than 6
months after the date of enactment of this
Act.
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(¢) TIER II SUBTIERS.—

(1) IN GENERAL.—Each person or affiliated
group in Tier IT shall be included in 1 of the
5 subtiers of Tier II, based on the person’s or
affiliated group’s revenues. Such subtiers
shall each contain as close to an equal num-
ber of total persons and affiliated groups as
possible, with—

(A) those persons or affiliated groups with
the highest revenues included in Subtier 1;

(B) those persons or affiliated groups with
the mnext highest revenues included in
Subtier 2;

(C) those persons or affiliated groups with
the lowest revenues included in Subtier 5;

(D) those persons or affiliated groups with
the next lowest revenues included in Subtier
4; and

(E) those persons or affiliated groups re-
maining included in Subtier 3.

(2) PAYMENTS.—Each person or affiliated
group within each subtier shall pay, on an
annual basis, the following:

(A) Subtier 1: $27,500,000.

(B) Subtier 2: $24,750,000.

(C) Subtier 3: $22,000,000.

(D) Subtier 4: $19,250,000.

(E) Subtier 5: $16,500,000.

(d) TIER IIT SUBTIERS.—

(1) IN GENERAL.—Each person or affiliated
group in Tier III shall be included in 1 of the
5 subtiers of Tier III, based on the person’s or
affiliated group’s revenues. Such subtiers
shall each contain as close to an equal num-
ber of total persons and affiliated groups as
possible, with—

(A) those persons or affiliated groups with
the highest revenues included in Subtier 1;

(B) those persons or affiliated groups with
the mnext highest revenues included in
Subtier 2;

(C) those persons or affiliated groups with
the lowest revenues included in Subtier 5;

(D) those persons or affiliated groups with
the next lowest revenues included in Subtier
4; and

(E) those persons or affiliated groups re-
maining included in Subtier 3.

(2) PAYMENTS.—Each person or affiliated
group within each subtier shall pay, on an
annual basis, the following:

(A) Subtier 1: $16,500,000.

(B) Subtier 2: $13,750,000.

(C) Subtier 3: $11,000,000.

(D) Subtier 4: $8,250,000.

(E) Subtier 5: $5,500,000.

(e) TIER IV SUBTIERS.—

(1) IN GENERAL.—Each person or affiliated
group in Tier IV shall be included in 1 of the
4 subtiers of Tier IV, based on the person’s or
affiliated group’s revenues. Such subtiers
shall each contain as close to an equal num-
ber of total persons and affiliated groups as
possible, with those persons or affiliated
groups with the highest revenues in Subtier
1, those with the lowest revenues in Subtier
4. Those persons or affiliated groups with the
highest revenues among those remaining will
be included in Subtier 2 and the rest in
Subtier 3.

(2) PAYMENT.—Each person or affiliated
group within each subtier shall pay, on an
annual basis, the following:

(A) Subtier 1: $3,850,000.

(B) Subtier 2: $2,475,000.

(C) Subtier 3: $1,650,000.

(D) Subtier 4: $550,000.

(f) TIER V SUBTIERS.—

(1) IN GENERAL.—Each person or affiliated
group in Tier V shall be included in 1 of the
3 subtiers of Tier V, based on the person’s or
affiliated group’s revenues. Such subtiers
shall each contain as close to an equal num-
ber of total persons and affiliated groups as
possible, with those persons or affiliated
groups with the highest revenues in Subtier
1, those with the lowest revenues in Subtier
3, and those remaining in Subtier 2.
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(2) PAYMENT.—Each person or affiliated
group within each subtier shall pay, on an
annual basis, the following:

(A) Subtier 1: $1,000,000.

(B) Subtier 2: $500,000.

(C) Subtier 3: $200,000.

(g) TIER VI SUBTIERS.—

(1) IN GENERAL.—Each person or affiliated
group in Tier VI shall be included in 1 of the
3 subtiers of Tier VI, based on the person’s or
affiliated group’s revenues. Such subtiers
shall each contain as close to an equal num-
ber of total persons and affiliated groups as
possible, with those persons or affiliated
groups with the highest revenues in Subtier
1, those with the lowest revenues in Subtier
3, and those remaining in Subtier 2.

(2) PAYMENT.—Each person or affiliated
group within each subtier shall pay, on an
annual basis, the following:

(A) Subtier 1: $500,000.

(B) Subtier 2: $250,000.

(C) Subtier 3: $100,000.

(h) TIER VII.—

(1) IN GENERAL.—Notwithstanding prior as-
bestos expenditures that might qualify a per-
son or affiliated group to be included in Tiers
II, III, IV, V, or VI, a person or affiliated
group shall also be included in Tier VII, if
the person or affiliated group—

(A) is or has at any time been subject to
asbestos claims brought under the Employ-
ers’ Liability Act (45 U.S.C. 51 et seq.), as a
result of operations as a common carrier by
railroad; and

(B) has paid (including any payments made
by others on behalf of such person or affili-
ated group) not less than $5,000,000 in settle-
ment, judgment, defense, or indemnity costs
relating to such claims.

(2) ADDITIONAL AMOUNT.—The payment re-
quirement for persons or affiliated groups in-
cluded in Tier VII shall be in addition to any
payment requirement applicable to such per-
son or affiliated group under Tiers II through
VI.

(3) SUBTIER 1.—Each person or affiliated
group in Tier VII with revenues of
$6,000,000,000 or more is included in Subtier 1
and shall make annual payments of
$11,000,000 to the Fund.

(4) SUBTIER 2.—Each person or affiliated
group in Tier VII with revenues of less than
$6,000,000,000, but not less than $4,000,000,000
is included in Subtier 2 and shall make an-
nual payments of $5,500,000 to the Fund.

(5) SUBTIER 3.—Each person or affiliated
group in Tier VII with revenues of less than
$4,000,000,000, but not less than $500,000,000 is
included in Subtier 3 and shall make annual
payments of $650,000 to the Fund.

(6) JOINT VENTURE REVENUES AND LIABIL-
ITY.—

(A) REVENUES.—For purposes of this sub-
section, the revenues of a joint venture shall
be included on a pro rata basis reflecting rel-
ative joint ownership to calculate the reve-
nues of the parents of that joint venture. The
joint venture shall not be responsible for a
contribution amount under this subsection.

(B) LIABILITY.—For purposes of this sub-
section, the liability under the Act of April
22, 1908 (45 U.S.C. 51 et seq.), commonly
known as the Employers’ Liability Act, shall
be attributed to the parent owners of the
joint venture on a pro rata basis, reflecting
their relative share of ownership. The joint
venture shall not be responsible for a pay-
ment amount under this provision.

SEC. 204. ASSESSMENT ADMINISTRATION.

(a) IN GENERAL.—Each defendant partici-
pant or affiliated group shall pay to the
Fund in the amounts provided under this
subtitle as appropriate for its tier and
subtier each year until the earlier to occur
of the following:

(1) The participant or affiliated group has
satisfied its obligations under this subtitle
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during the 30 annual payment cycles of the
operation of the Fund.

(2) The amount received by the Fund from
defendant  participants, excluding any
amounts rebated to defendant participants
under subsection (d), equals the maximum
aggregate payment obligation of section
202(a)(2).

(b) SMALL BUSINESS EXEMPTION.—Notwith-
standing any other provision of this subtitle,
a person or affiliated group that is a small
business concern (as defined under section 3
of the Small Business Act (15 U.S.C. 632)), on
December 31, 2002, is exempt from any pay-
ment requirement under this subtitle and
shall not be included in the subtier alloca-
tions under section 203.

(c) PROCEDURES.—The Administrator shall
prescribe procedures on how amounts pay-
able under this subtitle are to be paid, in-
cluding, to the extent the Administrator de-
termines appropriate, procedures relating to
payment in installments.

(d) ADJUSTMENTS.—

(1) IN GENERAL.—Under expedited proce-
dures established by the Administrator, a de-
fendant participant may seek adjustment of
the amount of its payment obligation based
on severe financial hardship or demonstrated
inequity. The Administrator may determine
whether to grant an adjustment and the size
of any such adjustment, in accordance with
this subsection. A defendant participant has
a right to obtain a rehearing of the Adminis-
trator’s determination under this subsection
under the procedures prescribed in sub-
section (i)(10). The Administrator may adjust
a defendant participant’s payment obliga-
tions under this subsection, either by for-
giving the relevant portion of the otherwise
applicable payment obligation or by pro-
viding relevant rebates from the defendant
hardship and inequity adjustment account
created under subsection (j) after payment of
the otherwise applicable payment obligation,
at the discretion of the Administrator.

(2) FINANCIAL HARDSHIP ADJUSTMENTS.—

(A) IN GENERAL.—A defendant participant
may apply for an adjustment based on finan-
cial hardship at any time during the period
in which a payment obligation to the Fund
remains outstanding and may qualify for
such adjustment by demonstrating that the
amount of its payment obligation under the
statutory allocation would constitute a se-
vere financial hardship.

(B) TERM.—Subject to the annual avail-
ability of funds in the defendant hardship
and inequity adjustment account established
under subsection (j), a financial hardship ad-
justment under this subsection shall have a
term of 3 years.

(C) RENEWAL.—After an initial hardship ad-
justment is granted under this paragraph, a
defendant participant may renew its hard-
ship adjustment by demonstrating that it re-
mains justified.

(D) REINSTATEMENT.—Following the expi-
ration of the hardship adjustment period
provided for under this section and during
the funding period prescribed under sub-
section (a), the Administrator shall annually
determine whether there has been a material
change in the financial condition of the de-
fendant participant such that the Adminis-
trator may, consistent with the policies and
legislative intent underlying this Act, rein-
state under terms and conditions established
by the Administrator any part or all of the
defendant participant’s payment obligation
under the statutory allocation that was not
paid during the hardship adjustment term.

(3) INEQUITY ADJUSTMENTS.—

(A) IN GENERAL.—A defendant participant—

(i) may qualify for an adjustment based on
inequity by demonstrating that the amount
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of its payment obligation under the statu-
tory allocation 1is exceptionally inequi-
table—

(I) when measured against the amount of
the likely cost to the defendant participant
net of insurance of its future liability in the
tort system in the absence of the Fund;

(IT) when compared to the median payment
rate for all defendant participants in the
same tier; or

(IIT) when measured against the percentage
of the prior asbestos expenditures of the de-
fendant that were incurred with respect to
claims that neither resulted in an adverse
judgment against the defendant, nor were
the subject of a settlement that required a
payment to a plaintiff by or on behalf of that
defendant; and

(ii) shall qualify for a two-tier main tier
and a two-tier subtier adjustment reducing
the defendant participant’s payment obliga-
tion based on inequity by demonstrating
that not less than 95 percent of such person’s
prior asbestos expenditures arose from
claims related to the manufacture and sale
of railroad locomotives and related products,
so long as such person’s manufacture and
sale of railroad locomotives and related
products is temporally and causally remote.
For purposes of this clause, a person’s manu-
facture and sale of railroad locomotives and
related products shall be deemed to be tem-
porally and causally remote if the asbestos
claims historically and generally filed
against such person relate to the manufac-
ture and sale of railroad locomotives and re-
lated products by an entity dissolved more
than 25 years before the date of enactment of
this Act.

(B) PAYMENT RATE.—For purposes of sub-
paragraph (A), the payment rate of a defend-
ant participant is the payment amount of
the defendant participant as a percentage of
such defendant participant’s gross revenues
for the year ending December 31, 2002.

(C) TERM.—Subject to the annual avail-
ability of funds in the defendant hardship
and inequity adjustment account established
under subsection (j), an inequity adjustment
under this subsection shall have a term of 3
years.

(D) RENEWAL.—A defendant participant
may renew an inequity adjustment every 3
years by demonstrating that the adjustment
remains justified.

(E) REINSTATEMENT.—

(i) IN GENERAL.—Following the termination
of an inequity adjustment under subpara-
graph (A), and during the funding period pre-
scribed under subsection (a), the Adminis-
trator shall annually determine whether
there has been a material change in condi-
tions which would support a finding that the
amount of the defendant participant’s pay-
ment under the statutory allocation was not
inequitable. Based on this determination,
the Administrator may, consistent with the
policies and legislative intent underlying
this Act, reinstate any or all of the payment
obligations of the defendant participant as if
the inequity adjustment had not been grant-
ed for that 3-year period.

(ii) TERMS AND CONDITIONS.—In the event of
a reinstatement under clause (i), the Admin-
istrator may require the defendant partici-
pant to pay any part or all of amounts not
paid due to the inequity adjustment on such
terms and conditions as established by the
Administrator.

(4) LIMITATION ON ADJUSTMENTS.—The ag-
gregate total of financial hardship adjust-
ments under paragraph (2) and inequity ad-
justments under paragraph (3) in effect in
any given year shall not exceed $300,000,000,
except to the extent additional monies are
available for such adjustments as a result of
carryover of prior years’ funds under sub-
section (j)(3) or as a result of monies being
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made available in that year under subsection
(&)(1)(A).

(5) ADVISORY PANELS.—

(A) APPOINTMENT.—The  Administrator
shall appoint a Financial Hardship Adjust-
ment Panel and an Inequity Adjustment
Panel to advise the Administrator in car-
rying out this subsection.

(B) MEMBERSHIP.—The membership of the
panels appointed under subparagraph (A)
may overlap.

(C) COORDINATION.—The panels appointed
under subparagraph (A) shall coordinate
their deliberations and advice.

(e) LIMITATION ON LIABILITY.—The liability
of each defendant participant to pay to the
Fund shall be limited to the payment obliga-
tions under this Act, and, except as provided
in subsection (f) and section 203(b)(2)(D), no
defendant participant shall have any liabil-
ity for the payment obligations of any other
defendant participant.

(f) CONSOLIDATION OF PAYMENTS.—

(1) IN GENERAL.—For purposes of deter-
mining the payment levels of defendant par-
ticipants, any affiliated group including 1 or
more defendant participants may irrev-
ocably elect, as part of the submissions to be
made under paragraphs (1) and (3) of sub-
section (i), to report on a consolidated basis
all of the information necessary to deter-
mine the payment level under this subtitle
and pay to the Fund on a consolidated basis.

(2) ELECTION.—If an affiliated group elects
consolidation as provided in this sub-
section—

(A) for purposes of this Act other than this
subsection, the affiliated group shall be
treated as if it were a single participant, in-
cluding with respect to the assessment of a
single annual payment under this subtitle
for the entire affiliated group;

(B) the ultimate parent of the affiliated
group shall prepare and submit each submis-
sion to be made under subsection (i) on be-
half of the entire affiliated group and shall
be solely liable, as between the Adminis-
trator and the affiliated group only, for the
payment of the annual amount due from the
affiliated group under this subtitle, except
that, if the ultimate parent does not pay
when due any payment obligation for the af-
filiated group, the Administrator shall have
the right to seek payment of all or any por-
tion of the entire amount due (as well as any
other amount for which the affiliated group
may be liable under sections 223 and 224)
from any member of the affiliated group;

(C) all members of the affiliated group
shall be identified in the submission under
subsection (i) and shall certify compliance
with this subsection and the Administrator’s
regulations implementing this subsection;
and

(D) the obligations under this subtitle
shall not change even if, after the date of en-
actment of this Act, the beneficial ownership
interest between any members of the affili-
ated group shall change.

(3) CAUSE OF ACTION.—Notwithstanding sec-
tion 221(e), this Act shall not preclude ac-
tions among persons within an affiliated
group with respect to the payment obliga-
tions under this Act.

(g) DETERMINATION OF PRIOR ASBESTOS EX-
PENDITURES.—

(1) IN GENERAL.—For purposes of deter-
mining a defendant participant’s prior asbes-
tos expenditures, the Administrator shall
prescribe such rules as may be necessary or
appropriate to assure that payments by
indemnitors before December 31, 2002, shall
be counted as part of the indemnitor’s prior
asbestos expenditures, rather than the
indemnitee’s prior asbestos expenditures, in
accordance with this subsection.

(2) INDEMNIFIABLE COSTS.—If an indemnitor
has paid or reimbursed to an indemnitee any
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indemnifiable cost or otherwise made a pay-
ment on behalf of or for the benefit of an
indemnitee to a third party for an
indemnifiable cost before December 31, 2002,
the amount of such indemnifiable cost shall
be solely for the account of the indemnitor
for purposes under this Act.

(3) INSURANCE PAYMENTS.—When computing
the prior asbestos expenditures with respect
to an asbestos claim, any amount paid or re-
imbursed by insurance shall be solely for the
account of the indemnitor, even if the
indemnitor would have no direct right to the
benefit of the insurance, if—

(A) such insurance has been paid or reim-
bursed to the indemnitor or the indemnitee,
or paid on behalf of or for the benefit of the
indemnitee; and

(B) the indemnitor has either, with respect
to such asbestos claim or any similar asbes-
tos claim, paid or reimbursed to its
indemnitee any indemnifiable cost or paid to
any third party on behalf of or for the ben-
efit of the indemnitee any indemnifiable
cost.

(4) TREATMENT OF CERTAIN EXPENDITURES.—
Notwithstanding any other provision of this
Act, where—

(A) an indemnitor entered into a stock pur-
chase agreement in 1988 that involved the
sale of the stock of businesses that produced
friction and other products; and

(B) the stock purchase agreement provided
that the indemnitor indemnified the
indemnitee and its affiliates for losses aris-
ing from various matters, including asbestos
claims—

(i) asserted before the date of the agree-
ment; and

(ii) filed after the date of the agreement
and prior to the 10-year anniversary of the
stock sale,
then the prior asbestos expenditures arising
from the asbestos claims described in clauses
(i) and (ii) shall not be for the account of ei-
ther the indemnitor or indemnitee.

(h) MINIMUM ANNUAL PAYMENTS.—

(1) IN GENERAL.—The aggregate annual
payments of defendant participants to the
Fund shall be at least $3,000,000,000 for each
calendar year in the first 30 years of the
Fund, or until such shorter time as the con-
dition set forth in subsection (a)(2) is at-
tained.

(2) GUARANTEED PAYMENT ACCOUNT.—To the
extent payments in accordance with sections
202 and 203 (as modified by subsections (b),
(d), (f) and (g) of this section) fail in any year
to raise at least $3,000,000,000 net of any ad-
justments under subsection (d), the balance
needed to meet this required minimum ag-
gregate annual payment shall be obtained
from the defendant guaranteed payment ac-
count established under subsection (k).

(3) GUARANTEED PAYMENT SURCHARGE.—To
the extent the procedure set forth in para-
graph (2) is insufficient to satisfy the re-
quired minimum aggregate annual payment
net of any adjustments under subsection (d),
the Administrator may assess a guaranteed
payment surcharge under subsection (1).

(i) PROCEDURES FOR MAKING PAYMENTS.—

(1) INITIAL YEAR: TIERS II-VI.—

(A) IN GENERAL.—Not later than 120 days
after enactment of this Act, each defendant
participant that is included in Tiers II, III,
IV, V, or VI shall file with the Adminis-
trator—

(i) a statement of whether the defendant
participant irrevocably elects to report on a
consolidated basis under subsection (f);

(ii) a good-faith estimate of its prior asbes-
tos expenditures;

(iii) a statement of its 2002 revenues, deter-
mined in accordance with section 203(a)(2);
and

(iv) payment in the amount specified in
section 203 for the lowest subtier of the tier
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within which the defendant participant falls,
except that if the defendant participant, or
the affiliated group including the defendant
participant, had 2002 revenues exceeding
$3,000,000,000, it or its affiliated group shall
pay the amount specified for Subtier 3 of
Tiers II, III, or IV or Subtier 2 of Tiers V or
VI, depending on the applicable Tier.

(B) RELIEF.—

(i) IN GENERAL.—The Administrator shall
establish procedures to grant a defendant
participant relief from its initial payment
obligation if the participant shows that—

(I) the participant is likely to qualify for a
financial hardship adjustment; and

(IT) failure to provide interim relief would
cause severe irreparable harm.

(ii) JUDICIAL RELIEF.—The Administrator’s
refusal to grant relief under clause (i) is sub-
ject to immediate judicial review under sec-
tion 303.

(2) INITIAL YEAR: TIER I.—Not later than 60
days after enactment of this Act, each debt-
or shall file with the Administrator—

(A) a statement identifying the bank-
ruptcy case(s) associated with the debtor;

(B) a statement whether its prior asbestos
expenditures exceed $1,000,000;

(C) a statement whether it has material
continuing business operations and, if not,
whether it holds cash or other assets that
have been allocated or earmarked for asbes-
tos settlements;

(D) in the case of debtors falling within
Subtier 1 of Tier I, a statement of the debt-
or’s 2002 revenues, determined in accordance
with section 203(a)(2), and a payment under
section 203(b)(2)(B);

(E) in the case of debtors falling within
Subtier 2 of Tier I, an assignment of its as-
sets under section 203(b)(3)(B); and

(F) in the case of debtors falling within
Subtier 3 of Tier I, a payment under section
203(b)(4)(B), and a statement of how such
payment was calculated.

(3) INITIAL YEAR: TIER VII.—Not later than
90 days after enactment of this Act, each de-
fendant participant in Tier VII shall file
with the Administrator—

(A) a good-faith estimate of all payments
of the type described in section 203(h)(1) (as
modified by section 203(h)(6));

(B) a statement of revenues calculated in
accordance with sections 203(a)(2) and 203(h);
and

(C) payment in the amount specified in
section 203(h).

(4) NOTICE TO PARTICIPANTS.—Not later
than 240 days after enactment of this Act,
the Administrator shall—

(A) directly notify all reasonably identifi-
able defendant participants of the require-
ment to submit information necessary to
calculate the amount of any required pay-
ment to the Fund; and

(B) publish in the Federal Register a no-
tice—

(i) setting forth the criteria in this Act,
and as prescribed by the Administrator in
accordance with this Act, for paying under
this subtitle as a defendant participant and
requiring any person who may be a defend-
ant participant to submit such information;
and

(ii) that includes a list of all defendant par-
ticipants notified by the Administrator
under subparagraph (A), and provides for 30
days for the submission by the public of com-
ments or information regarding the com-
pleteness and accuracy of the list of identi-
fied defendant participants.

(5) RESPONSE REQUIRED.—

(A) IN GENERAL.—AnNy person who receives
notice under paragraph (4)(A), and any other
person meeting the criteria specified in the
notice published under paragraph (4)(B),
shall provide the Administrator with an ad-
dress to send any notice from the Adminis-
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trator in accordance with this Act and all
the information required by the Adminis-
trator in accordance with this subsection no
later than the earlier of—

(i) 30 days after the receipt of direct notice;
or

(ii) 30 days after the publication of notice
in the Federal Register.

(B) CERTIFICATION.—The response sub-
mitted under subparagraph (A) shall be
signed by a responsible corporate officer,
general partner, proprietor, or individual of
similar authority, who shall certify under
penalty of law the completeness and accu-
racy of the information submitted.

(C) CONSENT TO AUDIT AUTHORITY.—The re-
sponse submitted under subparagraph (A)
shall include, on behalf of the defendant par-
ticipant or affiliated group, a consent to the
Administrator’s audit authority under sec-
tion 221(d).

(6) NOTICE OF INITIAL DETERMINATION.—

(A) IN GENERAL.—

(i) NOTICE TO INDIVIDUAL.—Not later than
60 days after receiving a response under
paragraph (5), the Administrator shall send
the person a notice of initial determination
identifying the tier and subtier, if any, into
which the person falls and the annual pay-
ment obligation, if any, to the Fund, which
determination shall be based on the informa-
tion received from the person under this sub-
section and any other pertinent information
available to the Administrator and identified
to the defendant participant.

(ii) PUBLIC NOTICE.—Not later than 7 days
after sending the notification of initial de-
termination to defendant participants, the
Administrator shall publish in the Federal
Register a notice listing the defendant par-
ticipants that have been sent such notifica-
tion, and the initial determination identi-
fying the tier and subtier assignment and an-
nual payment obligation of each identified
participant.

(B) NO RESPONSE; INCOMPLETE RESPONSE.—
If no response in accordance with paragraph
(5) is received from a defendant participant,
or if the response is incomplete, the initial
determination shall be based on the best in-
formation available to the Administrator.

(C) PAYMENTS.—Within 30 days of receiving
a notice of initial determination requiring
payment, the defendant participant shall pay
the Administrator the amount required by
the notice, after deducting any previous pay-
ment made by the participant under this
subsection. If the amount that the defendant
participant is required to pay is less than
any previous payment made by the partici-
pant under this subsection, the Adminis-
trator shall credit any excess payment
against the future payment obligations of
that defendant participant. The pendency of
a petition for rehearing under paragraph (10)
shall not stay the obligation of the partici-
pant to make the payment specified in the
Administrator’s notice.

(7) EXEMPTIONS FOR
QUIRED.—

(A) PRIOR ASBESTOS EXPENDITURES.—In lieu
of submitting information related to prior
asbestos expenditures as may be required for
purposes of this subtitle, a non-debtor de-
fendant participant may consent to be as-
signed to Tier II.

(B) REVENUES.—In lieu of submitting infor-
mation related to revenues as may be re-
quired for purposes of this subtitle, a non-
debtor defendant participant may consent to
be assigned to Subtier 1 of the defendant par-
ticipant’s applicable tier.

(8) NEW INFORMATION.—

(A) EXISTING PARTICIPANT.—The Adminis-
trator shall adopt procedures for requiring
additional payment, or refunding amounts
already paid, based on new information re-
ceived.

INFORMATION RE-
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(B) ADDITIONAL PARTICIPANT.—If the Ad-
ministrator, at any time, receives informa-
tion that an additional person may qualify
as a defendant participant, the Adminis-
trator shall require such person to submit
information necessary to determine whether
that person is required to make payments,
and in what amount, under this subtitle and
shall make any determination or take any
other act consistent with this Act based on
such information or any other information
available to the Administrator with respect
to such person.

(9) SUBPOENAS.—The Administrator may
request the Attorney General to subpoena
persons to compel testimony, records, and
other information relevant to its responsibil-
ities under this section. The Attorney Gen-
eral may enforce such subpoena in appro-
priate proceedings in the United States dis-
trict court for the district in which the per-
son to whom the subpoena was addressed re-
sides, was served, or transacts business.

(10) REHEARING.—A defendant participant
has a right to obtain rehearing of the Admin-
istrator’s determination under this sub-
section of the applicable tier or subtier and
of the Administrator’s determination under
subsection (d) of a financial hardship or in-
equity adjustment, if the request for rehear-
ing is filed within 30 days after the defendant
participant’s receipt of notice from the Ad-
ministrator of the determination. A defend-
ant participant may not file an action under
section 303 unless the defendant participant
requests a rehearing under this paragraph.
The Administrator shall publish a notice in
the Federal Register of any change in a de-
fendant participant’s tier or subtier assign-
ment or payment obligation as a result of a
rehearing.

(j) DEFENDANT HARDSHIP AND INEQUITY AD-
JUSTMENT ACCOUNT.—

(1) IN GENERAL.—To the extent the total
payments by defendant participants in any
given year exceed the minimum aggregate
annual payments under subsection (h), ex-
cess monies up to a maximum of $300,000,000
in any such year shall be placed in a defend-
ant hardship and inequity adjustment ac-
count established within the Fund by the
Administrator.

(2) USE OF ACCOUNT MONIES.—Monies from
the defendant hardship and inequity adjust-
ment account shall be preserved and admin-
istered like the remainder of the Fund, but
shall be reserved and may be used only—

(A) to make up for any relief granted to a
defendant participant for severe financial
hardship or demonstrated inequity under
subsection (d) or to reimburse any defendant
participant granted such relief after its pay-
ment of the amount otherwise due; and

(B) if the condition set forth in subsection
(a)(2) is met, for any purpose that the Fund
may serve under this Act.

(3) CARRYOVER OF UNUSED FUNDS.—To the
extent the Administrator does not, in any
given year, use all of the funds allocated to
the account under paragraph (1) for adjust-
ments granted under subsection (d), remain-
ing funds in the account shall be carried for-
ward for use by the Administrator for adjust-
ments in subsequent years.

(k) DEFENDANT GUARANTEED PAYMENT AC-
COUNT.—

(1) IN GENERAL.—Subject to subsections (h)
and (j), if there are excess monies paid by de-
fendant participants in any given year, in-
cluding any bankruptcy trust credits that
may be due under section 222(e), such mon-
ies—

(A) at the discretion of the Administrator,
may be used to provide additional adjust-
ments under subsection (d), up to a max-
imum aggregate of $50,000,000 in such year;
and
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(B) to the extent not used under subpara-
graph (A), shall be placed in a defendant
guaranteed payment account established
within the Fund by the Administrator.

(2) USE OF ACCOUNT MONIES.—Monies from
the defendant guaranteed payment account
shall be preserved and administered like the
remainder of the Fund, but shall be reserved
and may be used only—

(A) to ensure the minimum aggregate an-
nual payment set forth in subsection (h) net
of any adjustments under subsection (d) is
reached each year; and

(B) if the condition set forth in subsection
(a)(2) is met, for any purpose that the Fund
may serve under this Act.

(1) GUARANTEED PAYMENT SURCHARGE.—

(1) IN GENERAL.—To the extent there are
insufficient monies in the defendant guaran-
teed payment account established in sub-
section (k) to attain the minimum aggregate
annual payment net of any adjustments
under subsection (d) in any given year, the
Administrator may impose on each defend-
ant participant a surcharge as necessary to
raise the balance required to attain the min-
imum aggregate annual payment net of any
adjustments under subsection (d), as pro-
vided in this subsection. Any such surcharge
shall be imposed on a pro rata basis, in ac-
cordance with each defendant participant’s
relative annual liability under sections 202
and 203 (as modified by subsections (b), (d),
(f), and (g) of this section).

(2) CERTIFICATION.—

(A) IN GENERAL.—Before imposing a guar-
anteed payment surcharge under this sub-
section, the Administrator shall certify that
he or she has used all reasonable efforts to
collect mandatory payments for all defend-
ant participants, including by using the au-
thority in subsection (i)(9) of this section
and section 223.

(B) NOTICE AND COMMENT.—Before making a
final certification under subparagraph (C),
the Administrator shall publish a notice in
the Federal Register of a proposed certifi-
cation and provide in such notice for a public
comment period of 30 days.

(C) FINAL CERTIFICATION.—

(i) IN GENERAL.—The Administrator shall
publish a notice of the final certification in
the Federal Register after consideration of
all comments submitted under subparagraph
(B).

(ii) WRITTEN NOTICE.—Not later than 30
days after publishing any final certification
under clause (i), the Administrator shall pro-
vide each defendant participant with written
notice of that defendant participant’s pay-
ment, including the amount of any sur-
charge.

SEC. 205. STEPDOWNS AND FUNDING HOLIDAYS.

(a) STEPDOWNS.—

(1) IN GENERAL.—Subject to paragraph (2),
the minimum aggregate annual funding obli-
gation under section 204(h) shall be reduced
by 10 percent of the initial minimum aggre-
gate funding obligation at the end of the
tenth, fifteenth, twentieth, and twenty-fifth
years after the date of enactment of this
Act. The reductions under this paragraph
shall be applied on an equal pro rata basis to
the funding obligations of all defendant par-
ticipants, except with respect to defendant
participants in Tier 1, Subtiers 2 and 3, and
class action trusts.

(2) LIMITATION.—The Administrator shall
suspend, cancel, reduce, or delay any reduc-
tion under paragraph (1) if at any time the
Administrator finds, in accordance with sub-
section (c¢), that such action is necessary and
appropriate to ensure that the assets of the
Fund and expected future payments remain
sufficient to satisfy the Fund’s anticipated
obligations.

(b) FUNDING HOLIDAYS.—
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(1) IN GENERAL.—If the Administrator de-
termines, at any time after 10 years fol-
lowing the date of enactment of this Act,
that the assets of the Fund at the time of
such determination and expected future pay-
ments, taking into consideration any reduc-
tions under subsection (a), are sufficient to
satisfy the Fund’s anticipated obligations
without the need for all, or any portion of,
that year’s payment otherwise required
under this subtitle, the Administrator shall
reduce or waive all or any part of the pay-
ments required from defendant participants
for that year.

(2) ANNUAL REVIEW.—The Administrator
shall undertake the review required by this
subsection and make the necessary deter-
mination under paragraph (1) every year.

(3) LIMITATIONS ON FUNDING HOLIDAYS.—
Any reduction or waiver of the defendant
participants’ funding obligations shall—

(A) be made only to the extent the Admin-
istrator determines that the Fund will still
be able to satisfy all of its anticipated obli-
gations; and

(B) be applied on an equal pro rata basis to
the funding obligations of all defendant par-
ticipants, except with respect to defendant
participants in Subtiers 2 and 3 of Tier I and
class action trusts, for that year.

(4) NEW INFORMATION.—If at any time the
Administrator determines that a reduction
or waiver under this section may cause the
assets of the Fund and expected future pay-
ments to decrease to a level at which the
Fund may not be able to satisfy all of its an-
ticipated obligations, the Administrator
shall revoke all or any part of such reduction
or waiver to the extent necessary to ensure
that the Fund’s obligations are met. Such
revocations shall be applied on an equal pro
rata basis to the funding obligations of all
defendant participants, except defendant
participants in Subtiers 2 and 3 of Tier I and
class action trusts, for that year.

(c) CERTIFICATION.—

(1) IN GENERAL.—Before suspending, can-
celing, reducing, or delaying any reduction
under subsection (a) or granting or revoking
a reduction or waiver under subsection (b),
the Administrator shall certify that the re-
quirements of this section are satisfied.

(2) NOTICE AND COMMENT.—Before making a
final certification under this subsection, the
Administrator shall publish a notice in the
Federal Register of a proposed certification
and a statement of the basis therefor and
provide in such notice for a public comment
period of 30 days.

(3) FINAL CERTIFICATION.—

(A) IN GENERAL.—The Administrator shall
publish a notice of the final certification in
the Federal Register after consideration of
all comments submitted under paragraph (2).

(B) WRITTEN NOTICE.—Not later than 30
days after publishing any final certification
under subparagraph (A), the Administrator
shall provide each defendant participant
with written notice of that defendant’s fund-
ing obligation for that year.

Subtitle B—Asbestos Insurers Commission
SEC. 210. DEFINITION.

In this subtitle, the term ‘‘captive insur-
ance company’’ means a company—

(1) whose entire beneficial interest is
owned on the date of enactment of this Act,
directly or indirectly, by a defendant partici-
pant or by the ultimate parent or the affili-
ated group of a defendant participant;

(2) whose primary commercial business
during the period from calendar years 1940
through 1986 was to provide insurance to its
ultimate parent or affiliated group, or any
portion of the affiliated group or a combina-
tion thereof; and

(3) that was incorporated or operating no
later than December 31, 2003.
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SEC. 211. ESTABLISHMENT OF ASBESTOS INSUR-
ERS COMMISSION.

(a) ESTABLISHMENT.—There is established
the Asbestos Insurers Commission (referred
to in this subtitle as the ‘“‘Commission’’) to
carry out the duties described in section 212.

(b) MEMBERSHIP.—

(1) APPOINTMENT.—The Commission shall
be composed of 5 members who shall be ap-
pointed by the President, by and with the ad-
vice and consent of the Senate.

(2) QUALIFICATIONS.—

(A) EXPERTISE.—Members of the Commis-
sion shall have sufficient expertise to fulfill
their responsibilities under this subtitle.

(B) CONFLICT OF INTEREST.—

(i) IN GENERAL.—No member of the Com-
mission appointed under paragraph (1) may
be an employee or immediate family member
of an employee of an insurer participant. No
member of the Commission shall be a share-
holder of any insurer participant. No mem-
ber of the Commission shall be a former offi-
cer or director, or a former employee or
former shareholder of any insurer partici-
pant who was such an employee, shareholder,
officer, or director at any time during the 2-
year period ending on the date of the ap-
pointment, unless that is fully disclosed.

(ii) DEFINITION.—In clause (i), the term
‘‘shareholder’ shall not include a broadly
based mutual fund that includes the stocks
of insurer participants as a portion of its
overall holdings.

(C) FEDERAL EMPLOYMENT.—A member of
the Commission may not be an officer or em-
ployee of the Federal Government, except by
reason of membership on the Commission.

(3) PERIOD OF APPOINTMENT.—Members
shall be appointed for the life of the Commis-
sion.

(4) VACANCIES.—Any vacancy in the Com-
mission shall be filled in the same manner as
the original appointment.

(5) CHAIRMAN.—The President shall select a
Chairman from among the members of the
Commission.

(¢) MEETINGS.—

(1) INITIAL MEETING.—Not later than 30
days after the date on which all members of
the Commission have been appointed, the
Commission shall hold its first meeting.

(2) SUBSEQUENT MEETINGS.—The Commis-
sion shall meet at the call of the Chairman,
as necessary to accomplish the duties under
section 212.

(3) QUORUM.—No business may be con-
ducted or hearings held without the partici-
pation of a majority of the members of the
Commission.

SEC. 212. DUTIES OF ASBESTOS INSURERS COM-
MISSION.

(a) DETERMINATION OF INSURER PAYMENT
OBLIGATIONS.—

(1) IN GENERAL.—

(A) DEFINITIONS.—For the purposes of this
Act, the terms ‘‘insurer’” and ‘‘insurer par-
ticipant’ shall, unless stated otherwise, in-
clude direct insurers and reinsurers, as well
as any run-off entity established, in whole or
in part, to review and pay asbestos claims.

(B) PROCEDURES FOR DETERMINING INSURER
PAYMENTS.—The Commission shall determine
the amount that each insurer participant
shall be required to pay into the Fund under
the procedures described in this section. The
Commission shall make this determination
by first promulgating a rule establishing a
methodology for allocation of payments
among insurer participants and then apply-
ing such methodology to determine the indi-
vidual payment for each insurer participant.
The methodology may include 1 or more al-
location formulas to be applied to all insurer
participants or groups of similarly situated
participants. The Commission’s rule shall in-
clude a methodology for adjusting payments
by insurer participants to make up, during
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any applicable payment year, any amount by
which aggregate insurer payments fall below
the level required in paragraph (3)(C). The
Commission shall conduct a thorough study
(within the time limitations under this sub-
paragraph) of the accuracy of the reserve al-
location of each insurer participant, and
may request information from the Securities
and Exchange Commission or any State reg-
ulatory agency. Under this procedure, not
later than 120 days after the initial meeting
of the Commission, the Commission shall
commence a rulemaking proceeding under
section 213(a) to propose and adopt a method-
ology for allocating payments among insurer
participants. In proposing an allocation
methodology, the Commission may consult
with such actuaries and other experts as it
deems appropriate. After hearings and public
comment on the proposed allocation method-
ology, the Commission shall as promptly as
possible promulgate a final rule establishing
such methodology. After promulgation of the
final rule, the Commission shall determine
the individual payment of each insurer par-
ticipant under the procedures set forth in
subsection (b).

(C) ScopeE.—Every insurer, reinsurer, and
runoff entity with asbestos-related obliga-
tions in the United States shall be subject to
the Commission’s and Administrator’s au-
thority under this Act, including allocation
determinations, and shall be required to ful-
fill its payment obligation without regard as
to whether it is licensed in the United
States. Every insurer participant not Ili-
censed or domiciled in the United States
shall, upon the first payment to the Fund,
submit a written consent to the Commis-
sion’s and Administrator’s authority under
this Act, and to the jurisdiction of the courts
of the United States for purposes of enforc-
ing this Act, in a form determined by the Ad-
ministrator. Any insurer participant refus-
ing to provide a written consent shall be sub-
ject to fines and penalties as provided in sec-
tion 223.

(2) AMOUNT OF PAYMENTS.—

(A) AGGREGATE PAYMENT OBLIGATION.—The
total payment required of all insurer partici-
pants over the life of the Fund shall be equal
to $46,025,000,000.

(B) ACCOUNTING STANDARDS.—In deter-
mining the payment obligations of partici-
pants that are not licensed or domiciled in
the United States or that are runoff entities,
the Commission shall use accounting stand-
ards required for United States licensed di-
rect insurers.

(C) CAPTIVE INSURANCE COMPANIES.—NoO
payment to the Fund shall be required from
a captive insurance company, unless and
only to the extent a captive insurance com-
pany, on the date of enactment of this Act,
has liability, directly or indirectly, for any
asbestos claim of a person or persons other
than and unaffiliated with its ultimate par-
ent or affiliated group or pool in which the
ultimate parent participates or participated,
or unaffiliated with a person that was its ul-
timate parent or a member of its affiliated
group or pool at the time the relevant insur-
ance or reinsurance was issued by the cap-
tive insurance company.

(D) SEVERAL LIABILITY.—Unless otherwise
provided under this Act, each insurer partici-
pant’s obligation to make payments to the
Fund is several. Unless otherwise provided
under this Act, there is no joint liability,
and the future insolvency by any insurer
participant shall not affect the payment re-
quired of any other insurer participant.

(3) PAYMENT OF CRITERIA.—

(A) INCLUSION IN INSURER PARTICIPANT CAT-
EGORY.—

(i) IN GENERAL.—Insurers that have paid, or
been assessed by a legal judgment or settle-
ment, at least $1,000,000 in defense and in-
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demnity costs before the date of enactment
of this Act in response to claims for com-
pensation for asbestos injuries arising from a
policy of liability insurance or contract of li-
ability reinsurance or retrocessional reinsur-
ance shall be insurer participants in the
Fund. Other insurers shall be exempt from
mandatory payments.

(ii) INAPPLICABILITY OF SECTION 202.—Since
insurers may be subject in certain jurisdic-
tions to direct action suits, and it is not the
intent of this Act to impose upon an insurer,
due to its operation as an insurer, payment
obligations to the Fund in situations where
the insurer is the subject of a direct action,
no insurer subject to mandatory payments
pursuant to section 212 shall also be liable
for payments to the Fund as a defendant par-
ticipant pursuant to section 202.

(B) INSURER PARTICIPANT ALLOCATION METH-
ODOLOGY.—

(i) IN GENERAL.—The Commission shall es-
tablish the payment obligations of indi-
vidual insurer participants to reflect, on an
equitable basis, the relative tort system li-
ability of the participating insurers in the
absence of this Act, considering and
weighting, as appropriate (but exclusive of
workers’ compensation), such factors as—

(I) historic premium for lines of insurance
associated with asbestos exposure over rel-
evant periods of time;

(IT) recent loss experience for asbestos li-
ability;

(III) amounts reserved for asbestos liabil-
ity;

(IV) the likely cost to each insurer partici-
pant of its future liabilities under applicable
insurance policies; and

(V) any other factor the Commission may
determine is relevant and appropriate.

(ii) DETERMINATION OF RESERVES.—The
Commission may establish procedures and
standards for determination of the asbestos
reserves of insurer participants. The reserves
of a United States licensed reinsurer that is
wholly owned by, or under common control
of, a United States licensed direct insurer
shall be included as part of the direct insur-
er’s reserves when the reinsurer’s financial
results are included as part of the direct in-
surer’s United States operations, as reflected
in footnote 33 of its filings with the National
Association of Insurance Commissioners or
in published financial statements prepared
in accordance with generally accepted ac-
counting principles.

(C) PAYMENT SCHEDULE.—The aggregate an-
nual amount of payments by insurer partici-
pants over the life of the Fund shall be as
follows:

(i) For years 1 and 2, $2,700,000,000 annually.

(ii) For years 3 through 5, $5,075,000,000.

(iii) For years 6 through 27, $1,147,000,000
annually.

(iv) For year 28, $166,000,000.

(D) CERTAIN RUNOFF ENTITIES.—

(i) IN GENERAL.—Whenever the Commission
requires payments by a runoff entity that
has assumed asbestos-related liabilities from
a Lloyd’s syndicate or names that are mem-
bers of such a syndicate, the Commission
shall not require payments from such syn-
dicates and names to the extent that the
runoff entity makes its required payments.
In addition, such syndicates and names shall
be required to make payments to the Fund
in the amount of any adjustment granted to
the runoff entity for severe financial hard-
ship or exceptional circumstances.

(ii) INCLUDED RUNOFF ENTITIES.—Subject to
clause (i), a runoff entity shall include any
direct insurer or reinsurer whose asbestos 1i-
ability reserves have been transferred, di-
rectly or indirectly, to the runoff entity and
on whose behalf the runoff entity handles or
adjusts and, where appropriate, pays asbes-
tos claims.
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(E) FINANCIAL HARDSHIP AND EXCEPTIONAL
CIRCUMSTANCE ADJUSTMENTS.—

(i) IN GENERAL.—Under the procedures es-
tablished in subsection (b), an insurer partic-
ipant may seek adjustment of the amount of
its payments based on exceptional cir-
cumstances or severe financial hardship.

(ii) FINANCIAL ADJUSTMENTS.—An insurer
participant may qualify for an adjustment
based on severe financial hardship by dem-
onstrating that payment of the amounts re-
quired by the Commission’s methodology
would jeopardize the solvency of such partic-
ipant.

(iii) EXCEPTIONAL CIRCUMSTANCE ADJUST-
MENT.—An insurer participant may qualify
for an adjustment based on exceptional cir-
cumstances by demonstrating—

(I) that the amount of its payments under
the Commission’s allocation methodology is
exceptionally inequitable when measured
against the amount of the likely cost to the
participant of its future liability in the tort
system in the absence of the Fund;

(IT) an offset credit as described in subpara-
graphs (A) and (C) of subsection (b)(4); or

(IIT) other exceptional circumstances.

The Commission may determine whether to
grant an adjustment and the size of any such
adjustment, but adjustments shall not re-
duce the aggregate payment obligations of
insurer participants specified in paragraph
(2)(A) and (3)(O).

(iv) TIME PERIOD OF ADJUSTMENT.—Except
for adjustments for offset credits, adjust-
ments granted under this subsection shall
have a term not to exceed 3 years. An insurer
participant may renew its adjustment by
demonstrating to the Administrator that it
remains justified.

(b) PROCEDURE FOR NOTIFYING INSURER
PARTICIPANTS OF INDIVIDUAL PAYMENT OBLI-
GATIONS.—

(1) NOTICE TO PARTICIPANTS.—Not later
than 30 days after promulgation of the final
rule establishing an allocation methodology
under subsection (a)(1), the Commission
shall—

(A) directly notify all reasonably identifi-
able insurer participants of the requirement
to submit information necessary to calculate
the amount of any required payment to the
Fund under the allocation methodology; and

(B) publish in the Federal Register a no-
tice—

(i) requiring any person who may be an in-
surer participant (as determined by criteria
outlined in the notice) to submit such infor-
mation; and

(ii) that includes a list of all insurer par-
ticipants notified by the Commission under
subparagraph (A), and provides for 30 days
for the submission of comments or informa-
tion regarding the completeness and accu-
racy of the list of identified insurer partici-
pants.

(2) RESPONSE REQUIRED BY INDIVIDUAL IN-
SURER PARTICIPANTS.—

(A) IN GENERAL.—AnNy person who receives
notice under paragraph (1)(A), and any other
person meeting the criteria specified in the
notice published under paragraph (1)(B),
shall respond by providing the Commission
with all the information requested in the no-
tice under a schedule or by a date estab-
lished by the Commission.

(B) CERTIFICATION.—The response sub-
mitted under subparagraph (A) shall be
signed by a responsible corporate officer,
general partner, proprietor, or individual of
similar authority, who shall certify under
penalty of law the completeness and accu-
racy of the information submitted.

(3) NOTICE TO INSURER PARTICIPANTS OF INI-
TIAL PAYMENT DETERMINATION.—

(A) IN GENERAL.—
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(i) NOTICE TO INSURERS.—Not later than 120
days after receipt of the information re-
quired by paragraph (2), the Commission
shall send each insurer participant a notice
of initial determination requiring payments
to the Fund, which shall be based on the in-
formation received from the participant in
response to the Commission’s request for in-
formation. An insurer participant’s pay-
ments shall be payable over the schedule es-
tablished in subsection (a)(3)(C), in annual
amounts proportionate to the aggregate an-
nual amount of payments for all insurer par-
ticipants for the applicable year.

(ii) PUBLIC NOTICE.—Not later than 7 days
after sending the notification of initial de-
termination to insurer participants, the
Commission shall publish in the Federal
Register a notice listing the insurer partici-
pants that have been sent such notification,
and the initial determination on the pay-
ment obligation of each identified partici-
pant.

(B) NO RESPONSE; INCOMPLETE RESPONSE.—
If no response is received from an insurer
participant, or if the response is incomplete,
the initial determination requiring a pay-
ment from the insurer participant shall be
based on the best information available to
the Commission.

(4) COMMISSION REVIEW, REVISION, AND FI-
NALIZATION OF INITIAL PAYMENT DETERMINA-
TIONS.—

(A) COMMENTS FROM INSURER PARTICI-
PANTS.—Not later than 30 days after receiv-
ing a notice of initial determination from
the Commission, an insurer participant may
provide the Commission with additional in-
formation to support adjustments to the re-
quired payments to reflect severe financial
hardship or exceptional circumstances, in-
cluding the provision of an offset credit for
an insurer participant for the amount of any
asbestos-related payments it made or was le-
gally obligated to make, including payments
released from an escrow, as the result of a
bankruptcy judicially confirmed after May
22, 2003, but before the date of enactment of
this Act.

(B) ADDITIONAL PARTICIPANTS.—If, before
the final determination of the Commission,
the Commission receives information that
an additional person may qualify as an in-
surer participant, the Commission shall re-
quire such person to submit information nec-
essary to determine whether payments from
that person should be required, in accord-
ance with the requirements of this sub-
section.

(C) REVISION PROCEDURES.—The Commis-
sion shall adopt procedures for revising ini-
tial payments based on information received
under subparagraphs (A) and (B), including a
provision requiring an offset credit for an in-
surer participant for the amount of any as-
bestos-related payments it made or was le-
gally obligated to make, including payments
released from an escrow, as the result of a
bankruptcy confirmed after May 22, 2003, but
before the date of enactment of this Act.

(5) EXAMINATIONS AND SUBPOENAS.—

(A) EXAMINATIONS.—The Commission may
conduct examinations of the books and
records of insurer participants to determine
the completeness and accuracy of informa-
tion submitted, or required to be submitted,
to the Commission for purposes of deter-
mining participant payments.

(B) SUBPOENAS.—The Commission may re-
quest the Attorney General to subpoena per-
sons to compel testimony, records, and other
information relevant to its responsibilities
under this section. The Attorney General
may enforce such subpoena in appropriate
proceedings in the United States district
court for the district in which the person to
whom the subpoena was addressed resides,
was served, or transacts business.
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(6) ESCROW PAYMENTS.—Without regard to
an insurer participant’s payment obligation
under this section, any escrow or similar ac-
count established before the date of enact-
ment of this Act by an insurer participant in
connection with an asbestos trust fund that
has not been judicially confirmed by final
order by the date of enactment of this Act
shall be the property of the insurer partici-
pant and returned to that insurer partici-
pant.

(7) NOTICE TO INSURER PARTICIPANTS OF
FINAL PAYMENT DETERMINATIONS.—Not later
than 60 days after the notice of initial deter-
mination is sent to the insurer participants,
the Commission shall send each insurer par-
ticipant a notice of final determination.

(c) INSURER PARTICIPANTS VOLUNTARY AL-
LOCATION AGREEMENT.—

(1) IN GENERAL.—Not later than 30 days
after the Commission proposes its rule estab-
lishing an allocation methodology under sub-
section (a)(1), direct insurer participants li-
censed or domiciled in the United States,
other direct insurer participants, reinsurer
participants licensed or domiciled in the
United States, or other reinsurer partici-
pants, may submit an allocation agreement,
approved by all of the participants in the ap-
plicable group, to the Commission.

(2) ALLOCATION AGREEMENT.—To the extent
the participants in any such applicable group
voluntarily agree upon an allocation ar-
rangement, any such allocation agreement
shall only govern the allocation of payments
within that group and shall not determine
the aggregate amount due from that group.

(3) CERTIFICATION.—The Commission shall
determine whether an allocation agreement
submitted under subparagraph (A) meets the
requirements of this subtitle and, if so, shall
certify the agreement as establishing the al-
location methodology governing the indi-
vidual payment obligations of the partici-
pants who are parties to the agreement. The
authority of the Commission under this sub-
title shall, with respect to participants who
are parties to a certified allocation agree-
ment, terminate on the day after the Com-
mission certifies such agreement. Under sub-
section (f), the Administrator shall assume
responsibility, if necessary, for calculating
the individual payment obligations of par-
ticipants who are parties to the certified
agreement.

(d) COMMISSION REPORT.—

(1) RECIPIENTS.—Until the work of the
Commission has been completed and the
Commission terminated, the Commission
shall submit an annual report, containing
the information described under paragraph
(2), to—

(A) the Committee on the Judiciary of the
Senate;

(B) the Committee on the Judiciary of the
House of Representatives; and

(C) the Administrator.

(2) CONTENTS.—The report under paragraph
(1) shall state the amount that each insurer
participant is required to pay to the Fund,
including the payment schedule for such
payments.

(e) INTERIM PAYMENTS.—

(1) AUTHORITY OF ADMINISTRATOR.—During
the period between the date of enactment of
this Act and the date when the Commission
issues its final determinations of payments,
the Administrator shall have the authority
to require insurer participants to make in-
terim payments to the Fund to assure ade-
quate funding by insurer participants during
such period.

(2) AMOUNT OF INTERIM PAYMENTS.—During
any applicable year, the Administrator may
require insurer participants to make aggre-
gate interim payments not to exceed the an-
nual aggregate amount specified in sub-
section (a)(3)(C).
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(3) ALLOCATION OF PAYMENTS.—Interim
payments shall be allocated among indi-
vidual insurer participants on an equitable
basis as determined by the Administrator.
All payments required under this subpara-
graph shall be credited against the partici-
pant’s ultimate payment obligation to the
Fund established by the Commission. If an
interim payment exceeds the ultimate pay-
ment, the Fund shall pay interest on the
amount of the overpayment at a rate deter-
mined by the Administrator. If the ultimate
payment exceeds the interim payment, the
participant shall pay interest on the amount
of the underpayment at the same rate. Any
participant may seek an exemption from or
reduction in any payment required under
this subsection under the financial hardship
and exceptional circumstance standards es-
tablished in subsection (a)(3)(D).

(4) APPEAL OF INTERIM PAYMENT DECI-
SIONS.—A decision by the Administrator to
establish an interim payment obligation
shall be considered final agency action and
reviewable under section 303, except that the
reviewing court may not stay an interim
payment during the pendency of the appeal.

(f) TRANSFER OF AUTHORITY FROM THE COM-
MISSION TO THE ADMINISTRATOR.—

(1) IN GENERAL.—Upon termination of the
Commission under section 215, the Adminis-
trator shall assume all the responsibilities
and authority of the Commission, except
that the Administrator shall not have the
power to modify the allocation methodology
established by the Commission or by cer-
tified agreement or to promulgate a rule es-
tablishing any such methodology.

(2) FINANCIAL HARDSHIP AND EXCEPTIONAL
CIRCUMSTANCE ADJUSTMENTS.—Upon termi-
nation of the Commission under section 215,
the Administrator shall have the authority,
upon application by any insurer participant,
to make adjustments to annual payments
upon the same grounds as provided in sub-
section (a)(3)(D). Adjustments granted under
this subsection shall have a term not to ex-
ceed 3 years. An insurer participant may
renew its adjustment by demonstrating that
it remains justified. Upon the grant of any
adjustment, the Administrator shall increase
the payments required of all other insurer
participants so that there is no reduction in
the aggregate payment required of all in-
surer participants for the applicable years.
The increase in an insurer participant’s re-
quired payment shall be in proportion to
such participant’s share of the aggregate
payment obligation of all insurer partici-
pants.

(3) FINANCIAL SECURITY REQUIREMENTS.—
Whenever an insurer participant’s A.M.
Best’s claims payment rating or Standard
and Poor’s financial strength rating falls
below A—, and until such time as either the
insurer participant’s A.M. Best’s Rating or
Standard and Poor’s rating is equal to or
greater than A—, the Administrator shall
have the authority to require that the par-
ticipating insurer either—

(A) pay the present value of its remaining
Fund payments at a discount rate deter-
mined by the Administrator; or

(B) provide an evergreen letter of credit or
financial guarantee for future payments
issued by an institution with an A.M. Best’s
claims payment rating or Standard & Poor’s
financial strength rating of at least A+.

(g) JUDICIAL REVIEW.—The Commission’s
rule establishing an allocation methodology,
its final determinations of payment obliga-
tions and other final action shall be judi-
cially reviewable as provided in title III.

SEC. 213. POWERS OF ASBESTOS INSURERS COM-
MISSION.

(a) RULEMAKING.—The Commission shall
promulgate such rules and regulations as
necessary to implement its authority under
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this Act, including regulations governing an
allocation methodology. Such rules and reg-
ulations shall be promulgated after pro-
viding interested parties with the oppor-
tunity for notice and comment.

(b) HEARINGS.—The Commission may hold
such hearings, sit and act at such times and
places, take such testimony, and receive
such evidence as the Commission considers
advisable to carry out this Act. The Commis-
sion shall also hold a hearing on any pro-
posed regulation establishing an allocation
methodology, before the Commission’s adop-
tion of a final regulation.

(¢) INFORMATION FROM FEDERAL AND STATE
AGENCIES.—The Commission may secure di-
rectly from any Federal or State department
or agency such information as the Commis-
sion considers necessary to carry out this
Act. Upon request of the Chairman of the
Commission, the head of such department or
agency shall furnish such information to the
Commission.

(d) POSTAL SERVICES.—The Commission
may use the United States mails in the same
manner and under the same conditions as
other departments and agencies of the Fed-
eral Government.

(e) GIFTS.—The Commission may not ac-
cept, use, or dispose of gifts or donations of
services or property.

(f) EXPERT ADVICE.—In carrying out its re-
sponsibilities, the Commission may enter
into such contracts and agreements as the
Commission determines necessary to obtain
expert advice and analysis.

SEC. 214. PERSONNEL MATTERS.

(a) COMPENSATION OF MEMBERS.—Each
member of the Commission shall be com-
pensated at a rate equal to the daily equiva-
lent of the annual rate of basic pay pre-
scribed for level IV of the Executive Sched-
ule under section 5315 of title 5, United
States Code, for each day (including travel
time) during which such member is engaged
in the performance of the duties of the Com-
mission.

(b) TRAVEL EXPENSES.—The members of
the Commission shall be allowed travel ex-
penses, including per diem in lieu of subsist-
ence, at rates authorized for employees of
agencies under subchapter I of chapter 57 of
title 5, United States Code, while away from
their homes or regular places of business in
the performance of services for the Commis-
sion.

(C) STAFF.—

(1) IN GENERAL.—The Chairman of the Com-
mission may, without regard to the civil
service laws and regulations, appoint and
terminate an executive director and such
other additional personnel as may be nec-
essary to enable the Commission to perform
its duties. The employment of an executive
director shall be subject to confirmation by
the Commission.

(2) COMPENSATION.—The Chairman of the
Commission may fix the compensation of the
executive director and other personnel with-
out regard to chapter 51 and subchapter III of
chapter 53 of title 5, United States Code, re-
lating to classification of positions and Gen-
eral Schedule pay rates, except that the rate
of pay for the executive director and other
personnel may not exceed the rate payable
for level V of the Executive Schedule under
section 5316 of such title.

(d) DETAIL OF GOVERNMENT EMPLOYEES.—
Any Federal Government employee may be
detailed to the Commission without reim-
bursement, and such detail shall be without
interruption or loss of civil service status or
privilege.

(e) PROCUREMENT OF TEMPORARY AND
INTERMITTENT SERVICES.—The Chairman of
the Commission may procure temporary and
intermittent services under section 3109(b) of
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title 5, United States Code, at rates for indi-

viduals which do not exceed the daily equiva-

lent of the annual rate of basic pay pre-

scribed for level V of the Executive Schedule

under section 5316 of such title.

SEC. 215. TERMINATION OF ASBESTOS INSURERS
COMMISSION.

The Commission shall terminate 90 days
after the last date on which the Commission
makes a final determination of contribution
under section 212(b) or 90 days after the last
appeal of any final action by the Commission
is exhausted, whichever occurs later.

SEC. 216. EXPENSES AND COSTS OF COMMISSION.

All expenses of the Commission shall be
paid from the Fund.

Subtitle C—Asbestos Injury Claims
Resolution Fund
SEC. 221. ESTABLISHMENT OF ASBESTOS INJURY
CLAIMS RESOLUTION FUND.

(a) ESTABLISHMENT.—There is established
in the Office of Asbestos Disease Compensa-
tion the Asbestos Injury Claims Resolution
Fund, which shall be available to pay—

(1) claims for awards for an eligible disease
or condition determined under title I;

(2) claims for reimbursement for medical
monitoring determined under title I;

(3) principal and interest on borrowings
under subsection (b);

(4) the remaining obligations to the asbes-
tos trust of a debtor and the class action
trust under section 405(f)(8); and

(5) administrative expenses to carry out
the provisions of this Act.

(b) BORROWING AUTHORITY.—

(1) IN GENERAL.—The Administrator is au-
thorized to borrow from time to time
amounts as set forth in this subsection, for
purposes of enhancing liquidity available to
the Fund for carrying out the obligations of
the Fund under this Act. The Administrator
may authorize borrowing in such form, over
such term, with such necessary disclosure to
its lenders as will most efficiently enhance
the Fund’s liquidity.

(2) FEDERAL FINANCING BANK.—In addition
to the general authority in paragraph (1), the
Administrator may borrow from the Federal
Financing Bank in accordance with section 6
of the Federal Financing Bank Act of 1973 (12
U.S.C. 2285), as needed for performance of the
Administrator’s duties under this Act for the
first 5 years.

(3) BORROWING CAPACITY.—The maximum
amount that may be borrowed under this
subsection at any given time is the amount
that, taking into account all payment obli-
gations related to all previous amounts bor-
rowed in accordance with this subsection and
all committed obligations of the Fund at the
time of borrowing, can be repaid in full (with
interest) in a timely fashion from—

(A) the available assets of the Fund as of
the time of borrowing; and

(B) all amounts expected to be paid by par-
ticipants during the subsequent 10 years.

(4) REPAYMENT OBLIGATIONS.—Repayment
of monies borrowed by the Administrator
under this subsection is limited solely to
amounts available in the Asbestos Injury
Claims Resolution Fund established under
this section.

(¢c) LOCKBOX FOR SEVERE ASBESTOS-RE-
LATED INJURY CLAIMANTS.—

(1) IN GENERAL.—Within the Fund, the Ad-
ministrator shall establish the following ac-
counts:

(A) A Mesothelioma Account, which shall
be used solely to make payments to claim-
ants eligible for an award under the criteria
of Level X.

(B) A Lung Cancer Account, which shall be
used solely to make payments to claimants
eligible for an award under the criteria of
Level IX.

(C) A Severe Asbestosis Account, which
shall be used solely to make payments to
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claimants eligible for an award under the
criteria of Level V.

(D) A Moderate Asbestosis Account, which
shall be used solely to make payments to
claimants eligible for an award under the
criteria of Level IV.

(2) ALLOCATION.—The Administrator shall
allocate to each of the 4 accounts established
under paragraph (1) a portion of payments
made to the Fund adequate to compensate
all anticipated claimants for each account.
Within 60 days after the date of enactment of
this Act, and periodically during the life of
the Fund, the Administrator shall determine
an appropriate amount to allocate to each
account after consulting appropriate epide-
miological and statistical studies.

(d) AUDIT AUTHORITY.—

(1) IN GENERAL.—For the purpose of
ascertaining the correctness of any informa-
tion provided or payments made to the Fund,
or determining whether a person who has not
made a payment to the Fund was required to
do so, or determining the liability of any
person for a payment to the Fund, or col-
lecting any such liability, or inquiring into
any offense connected with the administra-
tion or enforcement of this title, the Admin-
istrator is authorized—

(A) to examine any books, papers, records,
or other data which may be relevant or ma-
terial to such inquiry;

(B) to summon the person liable for a pay-
ment under this title, or officer or employee
of such person, or any person having posses-
sion, custody, or care of books of account
containing entries relating to the business of
the person liable or any other person the Ad-
ministrator may deem proper, to appear be-
fore the Administrator at a time and place
named in the summons and to produce such
books, papers, records, or other data, and to
give such testimony, under oath, as may be
relevant or material to such inquiry; and

(C) to take such testimony of the person
concerned, under oath, as may be relevant or
material to such inquiry.

(2) FALSE, FRAUDULENT, OR FICTITIOUS
STATEMENTS OR PRACTICES.—If the Adminis-
trator determines that materially false,
fraudulent, or fictitious statements or prac-
tices have been submitted or engaged in by
persons submitting information to the Ad-
ministrator or to the Asbestos Insurers Com-
mission or any other person who provides
evidence in support of such submissions for
purposes of determining payment obligations
under this Act, the Administrator may im-
pose a civil penalty not to exceed $10,000 on
any person found to have submitted or en-
gaged in a materially false, fraudulent, or
fictitious statement or practice under this
Act. The Administrator shall promulgate ap-
propriate regulations to implement this
paragraph.

(e) IDENTITY OF CERTAIN DEFENDANT PAR-
TICIPANTS; TRANSPARENCY.—

(1) SUBMISSION OF INFORMATION.—Not later
than 60 days after the date of enactment of
this Act, any person who, acting in good
faith, has knowledge that such person or
such person’s affiliated group has prior as-
bestos expenditures of $50,000,000 or greater,
shall submit to the Administrator—

(A) either the name of such person, or such
person’s ultimate parent; and

(B) the likely tier to which such person or
affiliated group may be assigned under this
Act.

(2) PUBLICATION.—Not later than 20 days
after the end of the 60-day period referred to
in paragraph (1), the Administrator or In-
terim Administrator, if the Administrator is
not yet appointed, shall publish in the Fed-
eral Register a list of submissions required
by this subsection, including the name of
such persons or ultimate parents and the
likely tier to which such persons or affiliated
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groups may be assigned. After publication of
such list, any person who, acting in good
faith, has knowledge that any other person
has prior asbestos expenditures of $50,000,000
or greater may submit to the Administrator
or Interim Administrator information on the
identity of that person and the person’s prior
asbestos expenditures.

(f) NO PRIVATE RIGHT OF ACTION.—Except
as provided in sections 203(b)(2)(D)(ii) and
204(£)(3), there shall be no private right of ac-
tion under any Federal or State law against
any participant based on a claim of compli-
ance or noncompliance with this Act or the
involvement of any participant in the enact-
ment of this Act.

SEC. 222. MANAGEMENT OF THE FUND.

(a) IN GENERAL.—Amounts in the Fund
shall be held for the exclusive purpose of pro-
viding benefits to asbestos claimants and
their beneficiaries, including those provided
in subsection (c¢), and to otherwise defray the
reasonable expenses of administering the
Fund.

(b) INVESTMENTS.—

(1) IN GENERAL.—Amounts in the Fund
shall be administered and invested with the
care, skill, prudence, and diligence, under
the circumstances prevailing at the time of
such investment, that a prudent person act-
ing in a like capacity and manner would use.

(2) STRATEGY.—The Administrator shall in-
vest amounts in the Fund in a manner that
enables the Fund to make current and future
distributions to or for the benefit of asbestos
claimants. In pursuing an investment strat-
egy under this subparagraph, the Adminis-
trator shall consider, to the extent relevant
to an investment decision or action—

(A) the size of the Fund;

(B) the nature and estimated duration of
the Fund;

(C) the liquidity and distribution require-
ments of the Fund;

(D) general economic conditions at the
time of the investment;

(E) the possible effect of inflation or defla-
tion on Fund assets;

(F) the role that each investment or course
of action plays with respect to the overall
assets of the Fund;

(G) the expected amount to be earned (in-
cluding both income and appreciation of cap-
ital) through investment of amounts in the
Fund; and

(H) the needs of asbestos claimants for cur-
rent and future distributions authorized
under this Act.

(c) MESOTHELIOMA RESEARCH AND TREAT-
MENT CENTERS.—

(1) IN GENERAL.—The Administrator shall
provide $1,000,000 from the Fund for each of
fiscal years 2005 through 2009 for each of up
to 10 mesothelioma disease research and
treatment centers.

(2) REQUIREMENTS.—The Centers shall—

(A) be chosen by the Director of the Na-
tional Institutes of Health;

(B) be chosen through competitive peer re-
view;

(C) be geographically distributed through-
out the United States with special consider-
ation given to areas of high incidence of
mesothelioma disease;

(D) be closely associated with Department
of Veterans Affairs medical centers to pro-
vide research benefits and care to veterans
who have suffered excessively from mesothe-
lioma;

(E) be engaged in research to provide
mechanisms for detection and prevention of
mesothelioma, particularly in the areas of
pain management and cures;

(F') be engaged in public education about
mesothelioma and prevention, screening, and
treatment;

(G) be participants in the National Meso-
thelioma Registry; and
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(H) be coordinated in their research and
treatment efforts with other Centers and in-
stitutions involved in exemplary mesothe-
lioma research.

(d) BANKRUPTCY TRUST GUARANTEE.—

(1) IN GENERAL.—Notwithstanding any
other provision of this Act, the Adminis-
trator shall have the authority to impose a
pro rata surcharge on all participants under
this subsection to ensure the liquidity of the
Fund, if—

(A) the declared assets from 1 or more
bankruptcy trusts established under a plan
of reorganization confirmed and substan-
tially consummated on or before July 31,
2004, are not available to the Fund because a
final judgment that has been entered by a
court and is no longer subject to any appeal
or review has enjoined the transfer of assets
required under section 524(j)(2) of title 11,
United States Code (as amended by section
402(f) of this Act); and

(B) borrowing is insufficient to assure the
Fund’s ability to meet its obligations under
this Act such that the required borrowed
amount is likely to increase the risk of ter-
mination of this Act under section 405 based
on reasonable claims projections.

(2) ALLOCATION.—Any surcharge imposed
under this subsection shall be imposed over a
period of 5 years on a pro rata basis upon all
participants, in accordance with each par-
ticipant’s relative annual liability under this
subtitle and subtitle B for those 5 years.

(3) CERTIFICATION.—

(A) IN GENERAL.—Before imposing a sur-
charge under this subsection, the Adminis-
trator shall publish a notice in the Federal
Register and provide in such notice for a
public comment period of 30 days.

(B) CONTENTS OF NOTICE.—The notice re-

quired under subparagraph (A) shall in-
clude—
(i) information explaining the cir-

cumstances that make a surcharge necessary
and a certification that the requirements
under paragraph (1) are met;

(ii) the amount of the declared assets from
any trust established under a plan of reorga-
nization confirmed and substantially con-
summated on or before July 31, 2004, that
was not made, or is no longer, available to
the Fund;

(iii) the total aggregate amount of the nec-
essary surcharge; and

(iv) the surcharge amount for each tier and
subtier of defendant participants and for
each insurer participant.

(C) FINAL NOTICE.—The Administrator shall
publish a final notice in the Federal Register
and provide each participant with written
notice of that participant’s schedule of pay-
ments under this subsection. In no event
shall any required surcharge under this sub-
section be due before 60 days after the Ad-
ministrator publishes the final notice in the
Federal Register and provides each partici-
pant with written notice of its schedule of
payments.

(4) MAXIMUM AMOUNT.—In no event shall
the total aggregate surcharge imposed by
the Administrator exceed the lesser of—

(A) the total aggregate amount of the de-
clared assets of the trusts established under
a plan of reorganization confirmed and sub-
stantially consummated prior to July 31,
2004, that are no longer available to the
Fund; or

(B) $4,000,000,000.

(5) DECLARED ASSETS.—

(A) IN GENERAL.—In this subsection, the
term ‘‘declared assets’ means—

(i) the amount of assets transferred by any
trust established under a plan of reorganiza-
tion confirmed and substantially con-
summated on or before July 31, 2004, to the
Fund that is required to be returned to that
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trust under the final judgment described in
paragraph (1)(A); or

(ii) if no assets were transferred by the
trust to the Fund, the amount of assets the
Administrator determines would have been
available for transfer to the Fund from that
trust under section 402(f).

(B) DETERMINATION.—In making a deter-
mination under subparagraph (A)(ii), the Ad-
ministrator may rely on any information
reasonably available, and may request, and
use subpoena authority of the Administrator
if necessary to obtain, relevant information
from any such trust or its trustees.

(e) BANKRUPTCY TRUST CREDITS.—

(1) IN GENERAL.—Notwithstanding any
other provision of this Act, but subject to
paragraph (2) of this subsection, the Admin-
istrator shall provide a credit toward the ag-
gregate payment obligations under sections
202(a)(2) and 212(a)(2)(A) for assets received
by the Fund from any bankruptcy trust es-
tablished under a plan of reorganization con-
firmed and substantially consummated after
July 31, 2004.

(2) ALLOCATION OF CREDITS.—The Adminis-
trator shall allocate, for each such bank-
ruptey trust, the credits for such assets be-
tween the defendant and insurer aggregate
payment obligations as follows:

(A) DEFENDANT PARTICIPANTS.—The aggre-
gate amount that all persons other than in-
surers contributing to the bankruptcy trust
would have been required to pay as Tier I de-
fendants under section 203(b) if the plan of
reorganization under which the bankruptcy
trust was established had not been confirmed
and substantially consummated and the pro-
ceeding under chapter 11 of title 11, United
States Code, that resulted in the establish-
ment of the bankruptcy trust had remained
pending as of the date of enactment of this
Act.

(B) INSURER PARTICIPANTS.—The aggregate
amount of all credits to which insurers are
entitled to under section 202(c)(4)(A) of the
Act.

SEC. 223. ENFORCEMENT OF PAYMENT OBLIGA-
TIONS.

(a) DEFAULT.—If any participant fails to
make any payment in the amount of and ac-
cording to the schedule under this Act or as
prescribed by the Administrator, after de-
mand and a 30-day opportunity to cure the
default, there shall be a lien in favor of the
United States for the amount of the delin-
quent payment (including interest) upon all
property and rights to property, whether real
or personal, belonging to such participant.

(b) BANKRUPTCY.—In the case of a bank-
ruptcy or insolvency proceeding, the lien im-
posed under subsection (a) shall be treated in
the same manner as a lien for taxes due and
owing to the United States for purposes of
the provisions of title 11, United States Code,
or section 3713(a) of title 31, United States
Code. The United States Bankruptcy Court
shall have jurisdiction over any issue or con-
troversy regarding lien priority and lien per-
fection arising in a bankruptcy case due to a
lien imposed under subsection (a).

(¢) CIVIL ACTION.—

(1) IN GENERAL.—In any case in which there
has been a refusal or failure to pay any li-
ability imposed under this Act, the Adminis-
trator may bring a civil action in the United
States District Court for the District of Co-
lumbia, or any other appropriate lawsuit or
proceeding outside of the United States—

(A) to enforce the liability and any lien of
the United States imposed under this sec-
tion;

(B) to subject any property of the partici-
pant, including any property in which the
participant has any right, title, or interest
to the payment of such liability; or

(C) for temporary, preliminary, or perma-
nent relief.
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(2) ADDITIONAL PENALTIES.—In any action
under paragraph (1) in which the refusal or
failure to pay was willful, the Administrator
may seek recovery—

(A) of punitive damages;

(B) of the costs of any civil action under
this subsection, including reasonable fees in-
curred for collection, expert witnesses, and
attorney’s fees; and

(C) in addition to any other penalty, of a
fine equal to the total amount of the liabil-
ity that has not been collected.

(d) ENFORCEMENT AUTHORITY AS TO INSURER
PARTICIPANTS.—

(1) IN GENERAL.—In addition to or in lieu of
the enforcement remedies described in sub-
section (¢), the Administrator may seek to
recover amounts in satisfaction of a pay-
ment not timely paid by an insurer partici-
pant under the procedures under this sub-
section.

(2) SUBROGATION.—To the extent required
to establish personal jurisdiction over non-
paying insurer participants, the Adminis-
trator shall be deemed to be subrogated to
the contractual rights of participants to
seek recovery from nonpaying insuring par-
ticipants that are domiciled outside the
United States under the policies of liability
insurance or contracts of liability reinsur-
ance or retrocessional reinsurance applicable
to asbestos claims, and the Administrator
may bring an action or an arbitration
against the nonpaying insurer participants
under the provisions of such policies and
contracts, provided that—

(A) any amounts collected under this sub-
section shall not increase the amount of
deemed erosion allocated to any policy or
contract under section 404, or otherwise re-
duce coverage available to a participant; and

(B) subrogation under this subsection shall
have no effect on the validity of the insur-
ance policies or reinsurance, and any con-
trary State law is expressly preempted.

(3) RECOVERABILITY OF CONTRIBUTION.—For
purposes of this subsection—

(A) all contributions to the Fund required
of a participant shall be deemed to be sums
legally required to be paid for bodily injury
resulting from exposure to asbestos;

(B) all contributions to the Fund required
of any participant shall be deemed to be a
single loss arising from a single occurrence
under each contract to which the Adminis-
trator is subrogated; and

(C) with respect to reinsurance contracts,
all contributions to the Fund required of a
participant shall be deemed to be payments
to a single claimant for a single loss.

(4) NO CREDIT OR OFFSET.—In any action
brought under this subsection, the non-
paying insurer or reinsurer shall be entitled
to no credit or offset for amounts collectible
or potentially collectible from any partici-
pant nor shall such defaulting participant
have any right to collect any sums payable
under this section from any participant.

(56) COOPERATION.—Insureds and cedents
shall cooperate with the Administrator’s
reasonable requests for assistance in any
such proceeding. The positions taken or
statements made by the Administrator in
any such proceeding shall not be binding on
or attributed to the insureds or cedents in
any other proceeding. The outcome of such a
proceeding shall not have a preclusive effect
on the insureds or cedents in any other pro-
ceeding and shall not be admissible against
any subrogee under this section. The Admin-
istrator shall have the authority to settle or
compromise any claims against a nonpaying
insurer participant under this subsection.

() BAR ON UNITED STATES BUSINESS.—If
any direct insurer or reinsurer refuses to fur-
nish any information requested by or to pay
any contribution required by this Act, then,
in addition to any other penalties imposed
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by this Act, the Administrator may issue an
order barring such entity and its affiliates
from insuring risks located within the
United States or otherwise doing business
within the United States. Insurer partici-
pants or their affiliates seeking to obtain a
license from any State to write any type of
insurance shall be barred from obtaining any
such license until payment of all contribu-
tions required as of the date of license appli-
cation.

(f) CREDIT FOR REINSURANCE.—If the Ad-
ministrator determines that an insurer par-
ticipant that is a reinsurer is in default in
paying any required contribution or other-
wise not in compliance with this Act, the
Administrator may issue an order barring
any direct insurer participant from receiving
credit for reinsurance purchased from the de-
faulting reinsurer. Any State law governing
credit for reinsurance to the contrary is pre-
empted.

(g) DEFENSE LIMITATION.—In any pro-
ceeding under this section, the participant
shall be barred from bringing any challenge
to any determination of the Administrator
or the Asbestos Insurers Commission regard-
ing its liability under this Act, or to the con-
stitutionality of this Act or any provision
thereof, if such challenge could have been
made during the review provided under sec-
tion 204(i)(10), or in a judicial review pro-
ceeding under section 303.

(h) DEPOSIT OF FUNDS.—

(1) IN GENERAL.—Any funds collected under
subsection (c¢)(2) (A) or (C) shall be—

(A) deposited in the Fund; and

(B) used only to pay—

(i) claims for awards for an eligible disease
or condition determined under title I; or

(ii) claims for reimbursement for medical
monitoring determined under title I.

(2) NO EFFECT ON OTHER LIABILITIES.—The
imposition of a fine under subsection
(¢)(2)(C) shall have no effect on—

(A) the assessment of contributions under
subtitles A and B; or

(B) any other provision of this Act.

(i) PROPERTY OF THE ESTATE.—Section
541(b) of title 11, United States Code, is
amended—

(1) in paragraph (4)(B)(ii), by striking ‘“‘or”
at the end;

(2) in paragraph (5), by striking ‘‘prohibi-
tion.” and inserting ‘‘prohibition; or’’; and

(3) by inserting after paragraph (5) and be-
fore the last undesignated sentence the fol-
lowing:

‘“(6) the value of any pending claim against
or the amount of an award granted from the
Asbestos Injury Claims Resolution Fund es-
tablished under the Fairness in Asbestos In-
jury Resolution Act of 2005.”.

SEC. 224. INTEREST ON UNDERPAYMENT OR NON-
PAYMENT.

If any amount of payment obligation under
this title is not paid on or before the last
date prescribed for payment, the liable party
shall pay interest on such amount at the
Federal short-term rate determined under
section 6621(b) of the Internal Revenue Code
of 1986, plus 5 percentage points, for the pe-
riod from such last date to the date paid.
SEC. 225. EDUCATION, CONSULTATION, SCREEN-

ING, AND MONITORING.

(a) IN GENERAL.—The Administrator shall
establish a program for the education, con-
sultation, medical screening, and medical
monitoring of persons with exposure to as-
bestos. The program shall be funded by the
Fund.

(b) OUTREACH AND EDUCATION.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Ad-
ministrator shall establish an outreach and
education program, including a website de-
signed to provide information about asbes-

S1033

tos-related medical conditions to members of
populations at risk of developing such condi-
tions.

(2) INFORMATION.—The information pro-
vided under paragraph (1) shall include infor-
mation about—

(A) the signs and symptoms of asbestos-re-
lated medical conditions;

(B) the value of appropriate
screening programs; and

(C) actions that the individuals can take to
reduce their future health risks related to
asbestos exposure.

(3) CONTRACTS.—Preference in any contract
under this subsection shall be given to pro-
viders that are existing nonprofit organiza-
tions with a history and experience of pro-
viding occupational health outreach and edu-
cational programs for individuals exposed to
asbestos.

(¢) MEDICAL SCREENING PROGRAM.—

(1) ESTABLISHMENT OF PROGRAM.—Not soon-
er than 18 months or later than 24 months
after the Administrator certifies that the
Fund is fully operational and processing
claims at a reasonable rate, the Adminis-
trator shall adopt regulations establishing a
medical screening program for individuals at
high risk of disability resulting from an as-
bestos-related disease. In promulgating such
regulations, the Administrator shall con-
sider the views of the Advisory Committee
on Asbestos Disease Compensation, the Med-
ical Advisory Committee, and the public.

(2) ELIGIBILITY CRITERIA.—

(A) IN GENERAL.—The regulations promul-
gated under this subsection shall establish
criteria for participation in the medical
screening program.

(B) CONSIDERATIONS.—In promulgating eli-
gibility criteria the Administrator shall
take into consideration all factors relevant
to the individual’s effective cumulative ex-
posure to asbestos, including—

(i) any industry in which the individual
worked;

(ii) the individual’s occupation and work
setting;

(iii) the historical period in which exposure
took place;

(iv) the duration of the exposure;

(v) the type of asbestos fiber to which the
individual exposed;

(vi) the intensity and duration of non-occu-
pational exposures; and

(vii) any other factors that the Adminis-
trator determines relevant.

(3) ProTOCOLS.—The regulations promul-
gated under this subsection shall establish
protocols for medical screening, which shall
include—

(A) administration of a health evaluation
and work history questionnaire;

(B) an evaluation of smoking history;

(C) a physical examination by a qualified
physician with a doctor-patient relationship
with the individual;

(D) a chest x-ray read by a certified B-read-
er as defined under section 121(a)(4); and

(E) pulmonary function testing as defined
under section 121(a)(13).

(4) FREQUENCY.—The Administrator shall
establish the frequency with which medical
screening shall be provided or be made avail-
able to eligible individuals, which shall be
not less than every 5 years.

(5) PROVISION OF SERVICES.—The Adminis-
trator shall provide medical screening to eli-
gible individuals directly or by contract with
another agency of the Federal Government,
with State or local governments, or with pri-
vate providers of medical services. The Ad-
ministrator shall establish strict qualifica-
tions for the providers of such services, and

medical
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shall periodically audit the providers of serv-
ices under this subsection, to ensure their in-
tegrity, high degree of competence, and com-
pliance with all applicable technical and pro-
fessional standards. No provider of medical
screening services may have earned more
than 15 percent of their income from the pro-
vision of services of any kind in connection
with asbestos litigation in any of the 3 years
preceding the date of enactment of this Act.
All contracts with providers of medical
screening services under this subsection
shall contain provisions allowing the Admin-
istrator to terminate such contracts for
cause if the Administrator determines that
the service provider fails to meet the quali-
fications established under this subsection.

(6) FUNDING; PERIODIC REVIEW.—

(A) FUNDING.—The Administrator may
make available from the Fund not more than
$30,000,000 each year in each of the 5 years
following the effective date of the medical
screening program. Notwithstanding the pre-
ceding sentence, the Administrator shall sus-
pend the operation of the program or reduce
its funding level if necessary to preserve the
solvency of the Fund and to prevent the sun-
set of the overall program under section
405(f).

(B) REVIEW.—The Administrator’s first an-
nual report under section 405 following the
close of the 4th year of operation of the med-
ical screening program shall include an anal-
ysis of the usage of the program, its cost and
effectiveness, its medical value, and the need
to continue that program for an additional 5-
year period. The Administrator shall also
recommend to Congress any improvements
that may be required to make the program
more effective, efficient, and economical,
and shall recommend a funding level for the
program for the 5 years following the period
of initial funding referred to under subpara-
graph (A).

(d) LIMITATION.—In no event shall the total
amount allocated to the medical screening
program established under this subsection
over the lifetime of the Fund exceed
$600,000,000.

(e) MEDICAL MONITORING PROGRAM AND
PROTOCOLS.—

(1) IN GENERAL.—The Administrator shall
establish procedures for a medical moni-
toring program for persons exposed to asbes-
tos who have been approved for level I com-
pensation under section 131.

(2) PROCEDURES.—The procedures for med-
ical monitoring shall include—

(A) specific medical tests to be provided to
eligible individuals and the periodicity of
those tests, which shall initially be provided
every 3 years and include—

(i) administration of a health evaluation
and work history questionnaire;

(ii) physical examinations, including blood
pressure measurement, chest examination,
and examination for clubbing;

(iii) AP and lateral chest x-ray; and

(iv) spirometry performed according to
ATS standards;

(B) qualifications of medical providers who
are to provide the tests required under sub-
paragraph (A); and

(C) administrative provisions for reim-
bursement from the Fund of the costs of
monitoring eligible claimants, including the
costs associated with the visits of the claim-
ants to physicians in connection with med-
ical monitoring, and with the costs of per-
forming and analyzing the tests.

(3) PREFERENCES.—

(A) IN GENERAL.—In administering the
monitoring program under this subsection,
preference shall be given to medical and pro-
gram providers with—

(i) a demonstrated capacity for identifying,
contacting, and evaluating populations of
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workers or others previously exposed to as-
bestos; and

(ii) experience in establishing networks of
medical providers to conduct medical screen-
ing and medical monitoring examinations.

(B) PROVISION OF LISTS.—Claimants that
are eligible to participate in the medical
monitoring program shall be provided with a
list of approved providers in their geographic
area at the time such claimants become eli-
gible to receive medical monitoring.

(f) CONTRACTS.—The Administrator may
enter into contracts with qualified program
providers that would permit the program
providers to undertake large-scale medical
screening and medical monitoring programs
by means of subcontracts with a network of
medical providers, or other health providers.

(g) REVIEW.—Not later than 5 years after
the date of enactment of this Act, and every
5 years thereafter, the Administrator shall
review, and if necessary update, the proto-
cols and procedures established under this
section.

TITLE III—JUDICIAL REVIEW
SEC. 301. JUDICIAL REVIEW OF RULES AND REG-
ULATIONS.

(a) EXCLUSIVE JURISDICTION.—The United
States Court of Appeals for the District of
Columbia Circuit shall have exclusive juris-
diction over any action to review rules or
regulations promulgated by the Adminis-
trator or the Asbestos Insurers Commission
under this Act.

(b) PERIOD FOR FILING PETITION.—A peti-
tion for review under this section shall be
filed not later than 60 days after the date no-
tice of such promulgation appears in the
Federal Register.

(c) EXPEDITED PROCEDURES.—The United
States Court of Appeals for the District of
Columbia shall provide for expedited proce-
dures for reviews under this section.

SEC. 302. JUDICIAL REVIEW OF AWARD DECI-
SIONS.

(a) IN GENERAL.—Any claimant adversely
affected or aggrieved by a final decision of
the Administrator awarding or denying com-
pensation under title I may petition for judi-
cial review of such decision. Any petition for
review under this section shall be filed with-
in 90 days of the issuance of a final decision
of the Administrator.

(b) EXCLUSIVE JURISDICTION.—A petition
for review may only be filed in the United
States Court of Appeals for the circuit in
which the claimant resides at the time of the
issuance of the final order.

(c) STANDARD OF REVIEW.—The court shall
uphold the decision of the Administrator un-
less the court determines, upon review of the
record as a whole, that the decision is not
supported by substantial evidence, is con-
trary to law, or is not in accordance with
procedure required by law.

(d) EXPEDITED PROCEDURES.—The United
States Court of Appeals shall provide for ex-
pedited procedures for reviews under this
section.

SEC. 303. JUDICIAL REVIEW OF PARTICIPANTS’
ASSESSMENTS.

(a) EXCLUSIVE JURISDICTION.—The United
States Court of Appeals for the District of
Columbia Circuit shall have exclusive juris-
diction over any action to review a final de-
termination by the Administrator or the As-
bestos Insurers Commission regarding the li-
ability of any person to make a payment to
the Fund, including a notice of applicable
subtier assignment under section 204(i), a no-
tice of financial hardship or inequity deter-
mination under section 204(d), and a notice
of insurer participant obligation under sec-
tion 212(b).

(b) PERIOD FOR FILING ACTION.—A petition
for review under subsection (a) shall be filed
not later than 60 days after a final deter-
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mination by the Administrator or the Com-

mission giving rise to the action. Any de-

fendant participant who receives a notice of
its applicable subtier under section 204(i) or

a notice of financial hardship or inequity de-

termination under section 204(d) shall com-

mence any action within 30 days after a deci-

sion on rehearing under section 204(i)(10),

and any insurer participant who receives a

notice of a payment obligation under section

212(b) shall commence any action within 30

days after receiving such notice. The court

shall give such action expedited consider-
ation.

SEC. 304. OTHER JUDICIAL CHALLENGES.

(a) EXCLUSIVE JURISDICTION.—The United
States District Court for the District of Co-
lumbia shall have exclusive jurisdiction over
any action for declaratory or injunctive re-
lief challenging any provision of this Act. An
action under this section shall be filed not
later than 60 days after the date of enact-
ment of this Act or 60 days after the final ac-
ti