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The Senate met at 9:30 a.m. and was
called to order by the Honorable SAM
BROWNBACK, a Senator from the State
of Kansas.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Wondrous sovereign God, thank You
for the gift of another sunrise. We trust
in Your unfailing love and rejoice in
Your salvation. Lord, Your words are
right and true. Your plans stand firm
forever. In these challenging times,
rule our world by Your wise provi-
dence.

As the Members of this Congress in-
vestigate and legislate, help them to
hate the false and cling to the truth.
Give them the wisdom to guard their
lips and weigh their words. Guide them
with righteousness and integrity. May
they leave such a legacy of excellence
that generations to come will be in-
spired by what they do now. Remind
them of Your precepts, even through
the watches of the night.

Lord, You are our help and our
shield, and we wait in hope for You.

We pray in Your holy Name. Amen.

PLEDGE OF ALLEGIANCE

The Honorable SAM BROWNBACK led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

The legislative clerk read the fol-
lowing letter:

Senate

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 8, 2005.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standard Rules of the Senate, I hereby
appoint the Honorable SAM BROWNBACK, a
Senator from the State of Kansas, to per-
form the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. BROWNBACK thereupon as-
sumed the chair as Acting President
pro tempore.

—————

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
———
SCHEDULE

Mr. FRIST. Mr. President, today we
will return to executive session for the
final statements regarding the nomina-
tion of Janice Rogers Brown. We have
the up-or-down vote on her nomination
scheduled for 5 p.m. today. And imme-
diately following her vote, under provi-
sions of rule XXII, we will proceed di-
rectly to the cloture vote with respect
to the nomination of William Pryor. I
expect cloture to be invoked on the
Pryor nomination as well. Once cloture
is invoked, I anticipate we will be able
to lock in a time certain for a final up-
or-down vote on William Pryor.

As I mentioned over the last couple
of days, we also expect to consider the
Sixth Circuit judges on which we have
time agreements already in place, as
well as the nomination of Tom Griffith
to the D.C. Circuit Court.

I look forward to the Senate finally
working its will with respect to these
four or five nominations over the next
2 days. We will have a busy week fo-
cused on these judicial nominations.

Mr. President, I have a very brief
statement on judges. Does the Demo-
cratic leader have any comments with

regard to the schedule? I think our
schedule is pretty clear. After discus-
sions between the two of us and among
our leadership in our various caucuses,
we have a good plan for the next 4
weeks focused on judges this week, and
then moving to energy next week, with
a concentrated push on energy based
on a bipartisan bill that came out of
committee 2 weeks ago.

Following that, we will be addressing
appropriations bills that are currently
coming out of the Appropriations Com-
mittee.

RECOGNITION OF THE MINORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The Democratic leader is recog-
nized.

Mr. REID. Mr. President, I say
through the Chair to the distinguished
majority leader, we have spoken to
staff on the situation involving the
Griffith nomination. I have not had the
opportunity to speak to the ranking
member, Senator LEAHY. Hopefully, we
can get that resolved so maybe even on
Monday we can complete debate on
that nomination.

We are trying to cooperate as much
as we can getting through this little
hurdle we have had here so we can
move on to other issues.

Mr. FRIST. Mr. President, as we try
to complete the business we have been
addressing over the last several weeks,
the one remaining item we have not
really settled on is the Bolton nomina-
tion. I filed a motion to reconsider that
vote. There are a lot of ongoing discus-
sions. That is very important business
that we need to address in the near fu-
ture, and we will continue to discuss,
as we have over the last couple of days,
what the appropriate time is for that
nomination to be brought back. I in-
tend to do that.
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NOMINATIONS OF JANICE R.
BROWN AND WILLIAM PRYOR

Mr. FRIST. Mr. President, today we
will vote on the confirmation of Janice
Rogers Brown to serve on the Court of
Appeals for the D.C. Circuit. We are on
a good path, a constructive, very posi-
tive path for getting up-or-down votes
for these judicial nominees, and we will
stay on that, as I just mentioned, over
the remainder of this week, confirming
these judges.

After 2 years of delay, Justice Brown
will finally get the courtesy of an up-
or-down vote. She will finally get the
respect she deserves by getting an up-
or-down vote. Indeed, all 100 Members,
later today, will be able to come to the
floor and vote to confirm or reject—yes
or no, up or down—her nomination. I
am delighted we have finally reached
this point.

Following the vote on Justice Brown,
we will move to the cloture vote on
Judge William Pryor. Similar to Jus-
tice Brown, Judge Pryor’s nomination,
in the past, has faced deliberate delay
and postponement and obstruction. But
with the progress we are making, I be-
lieve William Pryor will also now get a
fair up-or-down vote, a vote he de-
serves.

So I am very happy we have moved
beyond the impasse on his nomination
and that we are back to fulfilling our
constitutional duty for advice and con-
sent. That is what these nominees de-
serve. It gives them the respect they
deserve. It gives them the courtesy
they deserve.

Mr. President, I will yield the floor.
We will continue to vote on judges this
week, and then next week we will be
turning our attention to lowering en-
ergy prices, to lowering natural gas
prices for Americans, and we will be on
that bill until completion. That is the
Energy bill.

———————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

——————

EXECUTIVE SESSION

NOMINATION OF JANICE R. BROWN
TO BE UNITED STATES CIRCUIT
JUDGE

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will proceed to executive ses-
sion to resume consideration of cal-
endar No. 72, which the clerk will re-
port.

The legislative clerk read the nomi-
nation of Janice R. Brown, of Cali-
fornia, to be United States Circuit
Judge for the District of Columbia Cir-
cuit.

The ACTING PRESIDENT pro tem-
pore. The Democratic leader.

Mr. REID. Mr. President, I ask unan-
imous consent that today the Demo-
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cratic time for debate, with respect to
the Brown nomination, be controlled as
indicated on the list which I now send
to the desk.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. VIT-
TER). Without objection, it is so or-
dered.

Under the previous order, the time
from 11 a.m. until 12 noon shall be
under the control of the Democratic
leader or his designee.

The Senator from Wisconsin is recog-
nized for 20 minutes.

Mr. FEINGOLD. Mr President, I will
vote ‘‘no’’ on Justice Brown’s nomina-
tion to the D.C. Circuit.

Let me first remind my colleagues of
the importance of this particular cir-
cuit in our judicial system. The D.C.
Circuit is widely regarded as the most
important Federal circuit. It has juris-
diction over the actions of most Fed-
eral agencies. Many of the highest pro-
file cases that have been decided in re-
cent years by the Supreme Court con-
cerning regulation of economic activ-
ity by Federal agencies in areas such
as the environment, health and safety
regulation, and labor law, went first to
the D.C. Circuit. In the area of admin-
istrative law and the interpretation of
major regulatory statutes such as the
Clean Air Act, the Clean Water Act,
the Occupational Safety and Health
Act, and the National Labor Relations
Act, the D.C. Circuit is generally the
last word, as the Supreme Court re-
views only a tiny minority of circuit
court decisions.

The D.C. Circuit is now almost even-
ly split, and has been for some time,
between nominees of Democratic and
Republican Presidents. There are five
judges who were appointed by Repub-
licans, including John Roberts, who
the Senate confirmed earlier this year,
and four by Democrats, and there are
three vacancies. President Clinton
made two excellent nominations that
were never acted upon by the Senate
Judiciary Committee. In one case, the
committee held a hearing but never
scheduled a vote, and in another, that
of now-Harvard Law School Dean Elena
Kagan, the Clinton nominee was not
even given the courtesy of a hearing.

I want to express my great dis-
appointment that the administration
has not been willing to seek a com-
promise on the many vacancies that
now exist on this court. By insisting on
its often highly controversial choices
for this circuit in particular, the ad-
ministration has continued to push the
Senate toward the ‘‘nuclear’” con-
frontation that loomed over the Senate
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before the recess. Regrettably, Presi-
dent Bush is responsible for much of
the ill will that has plagued this body
for the past few years and the poten-
tially disastrous upending of Senate
precedents that we faced last month
and may well see again.

If only the President had really been
a uniter and not a divider; if only he
had truly tried to change the tone in
Washington and repair some of the
damage done to the nomination process
by previous Congresses; if only he had
not squandered the opportunity that
the four vacancies on the D.C. Circuit
as of his inauguration in 2001 pre-
sented, we would not be in this situa-
tion today.

In light of this history and the im-
portance of this Circuit, I believe it is
my duty to give this nomination very
close scrutiny. After reviewing this
nominee’s record and her testimony, I
will vote ‘“no.”” I do not believe she is
the right person at this time to be
given a lifetime appointment to this
important court. The fact that a ma-
jority of the Senate is apparently will-
ing to confirm a nominee whose record
so clearly demonstrates that she is not
suited for such an important position
is surprising and discouraging. I do not
and will never apologize for supporting
the filibuster to protect the Federal
courts and the people of this country
from her ideological, results-oriented
judging.

At her hearing, I asked Justice
Brown about a case on age discrimina-
tion called Stevenson Vv. Superior
Court. The majority in that case said
that Ms. Stevenson’s wrongful dis-
charge violated a fundamental public
policy against age discrimination. Jus-
tice Brown dissented, saying that the
plaintiff had ‘‘failed to establish that
public policy against age discrimina-
tion . . . is fundamental and substan-
tial.”” She went on: ‘‘Discrimination
based on age does not mark its victim
with a stigma of inferiority and second
class citizenship.”

These statements looked shocking
when I read them, but I wanted to
make sure I understood Justice
Brown’s views, so I gave her a chance
to respond. I questioned her about the
case in the Judiciary Committee, and
concluded by asking if it was fair to
say she believed age discrimination
does not stigmatize senior citizens. She
agreed that it was. I appreciate her
candor, but I have to say I found that
testimony very troubling. Senior citi-
zens in this country live every day
with the stigma of age discrimination;
it is a real problem, and I think every-
one here takes it very seriously. Just
because we all will be old someday,
and, therefore perhaps will be subject
to prejudice and discrimination of this
type, does not make it any less rep-
rehensible. I have not heard anyone in
the Senate trying to defend Justice
Brown’s view on this issue; nor do I ex-
pect to, because it is truly indefensible.

I was also concerned by a comment
Justice Brown made in 2000 about sen-
ior citizens. She said: ‘‘“Today senior
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citizens Dblithely cannibalize their
grandchildren because they have a
right to get as much free stuff as the
political system will permit them to
exact.” When I asked her about this
statement at her hearing, she made no
effort to distance herself from it.

Justice Brown seemed to suggest at
her hearing that we should ignore her
inflammatory speeches because she was
just trying to be provocative in talking
to audiences of youthful lawyers. She
said that in her judging she is nonideo-
logical. The problem with that position
is that the caustic style and even some
of the extreme language she used in her
speeches makes its way into her opin-
ions. For example, in a 2000 speech en-
titled ‘50 Ways To Lose Your Free-
dom” in which Justice Brown suggests
there may be some validity to the sub-
stantive due process theory of the
Lochner case, she says the following:
“[I1f we can invoke no ultimate limits
on the power of government, a democ-
racy is inevitably transformed into a
kleptocracy—a license to steal, a war-
rant for oppression.” That is a pretty
provocative statement to be sure.

In 2002, Justice Brown issued a scath-
ing dissent in a zoning case called San
Remo Hotel v. San Francisco. In that
case, San Francisco had a requirement
that when residential hotels were con-
verted into daily hotels, the owners
pay a fee to help the government pay
for affordable housing that would make
up for the housing that was lost in the
conversion. This seems like a fairly
mild requirement to me, and the ma-
jority of the court saw nothing wrong
with it. But her dissent used very
strong language to criticize the re-
quirement. She said, in words that
sounds an awful lot like her speech,
that San Francisco was ‘‘[t]Jurning a
democracy into a kleptocracy.”’ In case
that was not strong enough, she added
that the government had imposed a
“neo-feudal regime.”

Frankly, I had a hard time imagining
a more extreme statement than that,
but Justice Brown came up with one:
“But private property, already an en-
dangered species in California, is now
entirely extinct in San Francisco.”
(San Remo Hotel L.P. v. City and County
of San Francisco, 27 Cal. 4th 643 (2002).)
She continued to use this dissent to
showcase her extreme views on the
takings clause: ‘“Where once govern-
ment was a necessary evil because it
protected private property, now private
property is a necessary evil because it
funds government programs,” she said.

In her dissent, she argued that the
zoning fee did not ‘‘substantially ad-
vance legitimate government inter-
ests” and therefore was ‘‘obviously”
unconstitutional. Justice Brown’s col-
leagues on the California Supreme
Court rejected her analysis. They noted
that Justice Brown’s approach to
takings law would open a Pandora’s
box of judicial activism, in that courts
would have to examine the wisdom of a
“myriad government economic regula-
tions, a task the courts have been
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loath to undertake pursuant to either
the takings or due process clause.”

On May 23, 2006—just last month—the
U.S. Supreme Court rejected the ‘‘sub-
stantially advances’ test supported by
Justice Brown in the San Remo case
and affirmed that courts should not
subject regulatory takings cases to
heightened scrutiny. Other than Jus-
tice Kennedy’s two paragraph concur-
rence, the entire court, including Jus-
tices Scalia and Thomas, unanimously
agreed with Justice O’Connor’s major-
ity opinion in this case, Lingle v. Chev-
ron (No. 04-163,—S. Ct.—, 2006 WL
1200710 (May 23, 2005).)

The U.S. Supreme Court’s critique of
the district court in Lingle paralleled
the San Remo majority’s critique of
Justice Brown’s dissent. In Lingle, the
Supreme Court addressed whether a
Hawaiian regulation that prohibited oil
companies from charging extraor-
dinary rent to franchisees constituted
a regulatory taking. The Supreme
Court held that it did not, and the
Court explicitly rejected the test Jus-
tice Brown used in her takings anal-
ysis. Like the majority in the San
Remo opinion, the Court noted that if
the ‘‘substantially advances” test were
the law of the land:

[I]1t would require courts to scrutinize the
efficacy of a vast array of State and Federal
regulations—a task for which courts are not
well suited. Moreover, it would empower—
and might often require—courts to sub-
stitute their predictive judgments for those
of elected legislatures and expert agencies.
Although the instant case is only the tip of
the proverbial iceberg, it foreshadows the
hazards of placing courts in this role. . . .

The Supreme Court rejected the dis-
trict court’s decision, and the view of
the takings clause advanced by Justice
Brown, because it would require that
judges substitute their judgments for
those of elected legislatures—some-
thing that many of Justice Brown’s
supporters have spoken out against on
the Senate floor.

As a former State legislator and now
a Federal legislator, I appreciate and
respect the Supreme Court’s reluctance
to endorse this activist view of regu-
latory takings law promoted by Justice
Brown. Some in this body, including
many who style themselves advocates
of judicial restraint, would like to
enact her views by legislation. They
have every right to try to do so. I will
fight them hard, and fortunately, so
far, they have not been successful. But
for them to support a judicial nominee
who so clearly wants to use her power
as a judge to promote such a radical
view of the law is disappointing.

Justice Brown’s extreme comments
in her opinions and speeches, and there
are many, many such quotations that
were discussed at her hearing, lead me
to question whether she has the tem-
perament to be a fair judge. Despite
her testimony at the hearing that ‘I
am not an ideologue of any stripe,”
much of her record demonstrates the
contrary. She seems to view the world
through an ideological prism, and she
expresses her views in the most divi-
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sive and striking language of any judi-
cial nominee we have seen thus far.

Referring to cases upholding Presi-
dent Franklin Roosevelt’s New Deal
legislation, for example, Justice Brown
has said that ‘1937 . . . marks the tri-
umph of our own socialist revolution.”
She went on to say that ‘“‘In the New
Deal/Great Society Era, a rule that was
the polar opposite of American law
reigned.”” At her hearing, Senator DUR-
BIN asked her about another speech,
where she said that ‘‘Protection of pri-
vate property was a major casualty of
the revolution of 1937.” She said, “I
don’t think that’s at all controver-
sial.”

The court to which Justice Brown
has been nominated has a docket that
is laden with challenges to government
regulations and interpretations of Fed-
eral statutes dealing with economic
regulation. I am not confident that
Justice Brown will follow the law,
rather than her personal views on the
law, in hearing those cases.

I have heard my colleagues argue
that Justice Brown will follow the law
faithfully on the court, that she will be
constrained by precedent, but I simply
do not find these assurances reas-
suring. As Justice Brown herself ac-
knowledged in the Hughes Aircraft
case, ‘“‘all judges ‘make law’.”” When
they are faced with questions of first
impression, they have no choice. And
when they sit on a court of last resort,
as Justice Brown does now, there is no
one to stop them. Federal Courts of Ap-
peals also often hear questions of first
impression. And for all practical pur-
poses, they are often courts of last re-
sort, because the Supreme Court—
again, an important point—reviews
only a tiny percentage of their cases.
So we must ask ourselves: How will
Justice Brown use her enormous power
as a Federal appellate judge when she
has the opportunity to make new law?

Justice Brown’s record does not give
me comfort in answering that question.
Too often, she seems to adopt contrary
theories of judging and even statutory
interpretation depending on which out-
come she favors.

When the plaintiffs were victims of
employment discrimination, she sup-
ported limits on punitive damages.
(Lane v. Hughes Aircraft, Cal. 4th 405
(2000).) But when the plaintiffs were
property owners prohibited from in-
creasing rent in a mobile home park,
she opposed any limit on damages.
(Galland v. City of Clovis, 24 Cal. 4th
1003.)

When the California Supreme Court
ruled that juries must be given a cer-
tain instruction to protect criminal de-
fendants, Justice Brown dissented be-
cause of her faith in juries: “I would
presume, as we do in virtually every
other context, that jurors are ‘intel-
ligent, capable of understanding in-
structions and applying them to the
facts of the case.””” (People v. Guiuan,
18 Cal. 4th 558 (1998).)

But she suddenly stopped trusting ju-
ries when faced with the possibility
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that they might award punitive dam-
ages to employers found liable for ra-
cial discrimination, writing: ‘“When
setting punitive damages, a jury does
not have the perspective, and the re-
sulting proportionality, that a court
has after observing many trials.” (Lane
v. Hughes Aircraft, 22 Cal. 4th 405 (2000).)

When property owners would benefit
from a literal interpretation of a voter
initiative, Justice Brown wrote: ‘“In
my view the voters did not intend the
courts to look any further than a
standard dictionary in applying the
terms. . . .” (Apt. Ass'n of Los Angeles
Cty. v. City of Los Angeles, 24 Cal. 4th
830 (Jan. 2000).) But only 11 months
later, when those challenging an af-
firmative action program advocated a
broad interpretation of a voter initia-
tive, she had a different view. She said:
“We can discern and thereby effectuate
the voters’” intention only by inter-
preting this language in a historical
context.” (Hi-Voltage v. City of San Jose,
24 Cal. 4th 537 (Nov. 2000).)

When she wanted to limit the explicit
right to privacy in the California Con-
stitution, she argued: ‘“Where, as here,
a state constitutional protection was
modeled on a federal constitutional
right, we should be extremely reticent
to disregard U.S. Supreme Court prece-
dent delineating the scope and con-
tours of that right.” (American Academy
of Pediatricians v. Lungren, 16 Cal. 4th
307 (Aug. 1997).)

But when the majority of her court
relied on analysis from the United
States Supreme Court on the question
of remedies for a violation of constitu-
tional rights, she said: ‘‘Defaulting to
the high court fundamentally disserves
the independent force and effect of our
Constitution. Rather than enrich the
texture of our law, this reliance on fed-
eral precedent shortchanges future
generations.” (Katzburg v. Regents, 29
Cal 4th 300 (Nov. 2002).)

I urge my colleagues to review these
cases before voting on this nomination.
These examples lead me to conclude
that the jurisprudence of Justice
Brown is a jurisprudence of conven-
ience. She is skilled at finding a legal
theory to support a desired result. I do
not think that kind of approach to
judging should be rewarded with an ap-
pointment to the second highest court
in the land.

This nominee has complained about
“militant judges’ while herself openly
defying precedent when it suits her;
she believes that the New Deal was a
‘“‘socialist revolution’” and that Amer-
ica’s elderly ‘‘cannibalize’ their grand-
children for handouts; she has ex-
pressed doubts about the application of
the Bill of Rights to the States
through the incorporation doctrine and
has suggested a return to an era when
the courts regularly overturned the
judgment of legislatures on questions
of economic regulation. Putting it sim-
ply, this nominee truly does have ex-
treme views. To confirm her to a seat
on the D.C. Circuit would be a grave
mistake. So I cannot support this
nominee, and I will vote ‘“‘no.”
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I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. OBAMA. I thank the Chair.

I rise today to speak on the nomina-
tion of California Justice Janice Rog-
ers Brown to the D.C. Circuit Court of
Appeals. Let me begin by saying that
the last thing I would like to be spend-
ing my time on right now is talking
about judges. I am sure that is true for
many in this Chamber. I know that I
certainly do not hear about filibusters
and judges when I go back to Illinois
and hold townhall meetings with peo-
ple across the State. What I hear about
are veterans who are concerned about
their disability payments and families
who are talking about how high gas
prices are or how difficult it is to pay
for college. And so I think this argu-
ment we have been having over the last
several weeks about judicial nomina-
tions has been an enormous distraction
from some of the work that is most im-
portant to the American people.

Moreover, I am not so naive as to
think that speaking to an empty
Chamber for the benefit of C-SPAN is
somehow going to change people’s
minds or people’s votes. I recognize
that most of my colleagues, on both
sides of the aisle, are fairly locked into
their positions.

I do not expect the President to ap-
point many judges of my liking. One of
the things I have told some of my col-
leagues on this side of the aisle is that
there is only one sure way to make
sure Democrats are able to block what
they consider to be bad judges, and
that is to win elections.

And yet I feel compelled to rise on
this issue to express, in the strongest
terms, my opposition to the nomina-
tion of Janice Rogers Brown to the
D.C. Circuit.

I think it is important for the Amer-
ican people to know just what it is we
are getting. After the Supreme Court,
as my esteemed colleague from Wis-
consin just stated, the D.C. Circuit is
widely viewed as the second highest
court in the land. Three of our current
Supreme Court Justices came directly
from this court. Under its jurisdiction
fall laws relating to all sorts of Federal
agencies and regulations. This is a spe-
cial court. It has jurisdiction that
other appeals courts do not have. The
judges on this court are entrusted with
the power to make decisions affecting
the health of the environment, the
amount of money we allow in politics,
the right of workers to bargain for fair
wages and find freedom from discrimi-
nation, and the Social Security that
our seniors will receive. It is because of
this power that we deserve to give the
American people a qualified judicial
nominee to serve on the D.C. Circuit.

Now, the test for a qualified judicial
nominee is not simply whether they
are intelligent. Some of us who at-
tended law school or were in business
know there are a lot of real smart peo-
ple out there whom you would not put
in charge of stuff. The test of whether
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a judge is qualified to be a judge is not
their intelligence. It is their judgment.

The test of a qualified judicial nomi-
nee is also not whether that person has
their own political views. Every jurist
surely does. The test is whether he or
she can effectively subordinate their
views in order to decide each case on
the facts and the merits alone. That is
what keeps our judiciary independent
in America. That is what our Founders
intended.

Unfortunately, as has been stated re-
peatedly on this floor, in almost every
legal decision that she has made and
every political speech that she has
given, Justice Brown has shown she is
not simply a judge with very strong po-
litical views, she is a political activist
who happens to be a judge. It is a pret-
ty easy observation to make when you
look at her judicial decisions. While
some judges tend to favor an activist
interpretation of the law and others
tend to believe in a restrained interpre-
tation of the law providing great def-
erence to the legislature, Justice
Brown tends to favor whatever inter-
pretation leads her to the very same
ideological conclusions every single
time. So when it comes to laws pro-
tecting a woman’s right to choose or a
worker’s right to organize, she will
claim that the laws that the legisla-
ture passed should be interpreted nar-
rowly. Yet when it comes to laws pro-
tecting corporations and private prop-
erty, she has decided that those laws
should be interpreted broadly. When
the rights of the vulnerable are at
stake, then she believes the majority
has the right to do whatever it wants.
When the minority happens to be the
people who have privilege and wealth,
then suddenly she is counter-
majoritarian and thinks it is very im-
portant to constrain the will of the ma-
jority.

Let me just give you a couple exam-
ples. In a case reviewing California’s
parental notification law, Justice
Brown criticized the California Su-
preme Court decision overturning that
law, saying that the court should have
remained ‘‘tentative, recognizing the
primacy of legislative prerogatives.”
She has also repeatedly tried to over-
turn the fact that California law recog-
nizes Tameny claims, a line of cases
that establishes that an employer does
not have an unfettered right to fire an
employee, but that the right has limits
according to fundamental public pol-
icy. She says judicial restraint is crit-
ical. She claims that public policy is
“‘a function first and foremost reserved
to the legislature.”

So on these cases dealing with a
woman’s right to choose, worker pro-
tections, punitive damages, or dis-
crimination, she wants the judge to
stay out of the legislative decision-
making process. But Justice Brown
doesn’t always want the courts to exer-
cise restraint and defer to the legisla-
ture. When Justice Brown wanted to
limit the ability of juries to punish
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companies that engage in severe dis-
crimination, a fellow judge on the Cali-
fornia Supreme Court accused her of
engaging in ‘‘judicial law making.” In-
stead of denying it, Justice Brown de-
fended her judicial activism. She called
it creativity. This is what she said:
“All judges make law. It is arrogance,
carelessness and a lack of candor that
constitute impermissible judicial prac-
tice, not creativity.”

Justice Brown has also gone out of
her way to use her position in the
courts to advocate for increased pro-
tections for property owners. In a case
about a developer that wanted to break
a city rent control law, Justice Brown
dismissed the fact that a majority of
the city’s voters had approved of that
law and thought that the case should
be an exception to the philosophy of
narrow judicial review. Justice Brown
believed that this case was one in
which ‘‘some degree of judicial scru-
tiny . . . is appropriate.” Which is it,
Justice Brown? In some cases you
think we should defer to the legislature
and in some cases, apparently, you
think it is appropriate for judges to
make law. What seems to distinguish
these two types of cases is who the
plaintiff is, who the claimant is.

If the claimant is powerful—if they
are a property owner, for example—
then she is willing to use any tool in
her judicial arsenal to make sure the
outcome is one they like. If it is a
worker or a minority claiming dis-
crimination, then she is nowhere to be
found.

Judicial decisions ultimately have to
be based on evidence and on fact. They
have to be based on precedent and on
law. When you bend and twist all of
these to cramp them into a conclusion
you have already made—a conclusion
that is based on your own personal ide-
ology—you do a disservice to the ideal
of an independent judiciary and to the
American people who count on an inde-
pendent judiciary.

Because of this tendency, and be-
cause of her record, it seems as if Jus-
tice Brown’s mission is not blind jus-
tice but political activism. The only
thing that seems to be consistent
about her overarching judicial philos-
ophy is an unyielding belief in an un-
fettered free market and a willingness
to consistently side with the powerful
over the powerless.

Let’s look at some of her speeches
outside of the courtroom. In speech
after speech, she touts herself as a true
conservative who believes that safety
nets—such as Social Security, unem-
ployment insurance, and health care—
have ‘‘cut away the very foundation
upon which the Constitution rests.”

Justice Brown believes, as has al-
ready been stated in the Chamber, that
the New Deal, which helped save our
country and get it back on its feet
after the Great Depression, was a tri-
umph of our very own ‘‘Socialist revo-
lution.” She has equated altruism with
communism. She equates even the
most modest efforts to level life’s play-
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ing field with somehow inhibiting our
liberty.

For those who pay attention to legal
argument, one of the things that is
most troubling is Justice Brown’s ap-
proval of the Lochner era of the Su-
preme Court. In the Lochner case, and
in a whole series of cases prior to
Lochner being overturned, the Su-
preme Court consistently overturned
basic measures like minimum wage
laws, child labor safety Ilaws, and
rights to organize, deeming those laws
as somehow violating a constitutional
right to private property. The basic ar-
gument in Lochner was you can’t regu-
late the free market because it is going
to constrain people’s use of their pri-
vate property. Keep in mind that that
same judicial philosophy was the un-
derpinning of Dred Scott, the ruling
that overturned the Missouri Com-
promise and said that it was unconsti-
tutional to forbid slavery from being
imported into the free States.

That same judicial philosophy essen-
tially stopped every effort by Franklin
Delano Roosevelt to overcome the
enormous distress and suffering that
occurred during the Great Depression.
It was ultimately overturned because
Justices, such as Oliver Wendell
Holmes, realized that if Supreme Court
Justices can overturn any economic
regulation—Social Security, minimum
wage, basic zoning laws, and so forth—
then they would be usurping the rights
of a democratically constituted legisla-
ture. Suddenly they would be elevated
to the point where they were in charge
as opposed to democracy being in
charge.

Justice Brown, from her speeches, at
least, seems to think overturning
Lochner was a mistake. She believes
the Supreme Court should be able to
overturn minimum wage laws. She
thinks we should live in a country
where the Federal Government cannot
enforce the most basic regulations of
transparency in our security markets,
that we cannot maintain regulations
that ensure our food is safe and the
drugs that are sold to us have been
tested. It means, according to Justice
Brown, that local governments or mu-
nicipalities cannot enforce basic zoning
regulations that relieve traffic, no
matter how much damage it may be
doing a particular community.

What is most ironic about this is
that what Justice Brown is calling for
is precisely the type of judicial activ-
ism that for the last 50 years conserv-
atives have been railing against.

Supreme Court Justice Scalia is not
somebody with whom I frequently
agree. I do not like a lot of his judicial
approaches, but at least the guy is con-
sistent. Justice Scalia says that, gen-
erally speaking, the legislature has the
power to make laws and the judiciary
should only interpret the laws that are
made or are explicitly in the Constitu-
tion. That is not Justice Brown’s phi-
losophy. It is simply intellectually dis-
honest and logically incoherent to sug-
gest that somehow the Constitution
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recognizes an unlimited right to do
what you want with your private prop-
erty and yet does not recognize a right
to privacy that would forbid the Gov-
ernment from intruding in your bed-
room. Yet that seems to be the manner
in which Justice Brown would inter-
pret our most cherished document.

It would be one thing if these opin-
ions were confined to her political
speeches. The fact is she has carried
them over into her judicial decision-
making. That is why the California
State Bar Association rated her as
“‘unqualified”’ to serve on the State’s
highest court. That is why not one
member of the American Bar Associa-
tion found her to be very qualified to
serve on the D.C. Circuit, and why
many members of the bar association
found her not qualified at all.

It is also why conservative com-
mentators, such as Andrew Sullivan
and George Will, while agreeing with
her political philosophy, simply do not
see how she can be an effective judge.
Here is what Sullivan said:

She does not fit the description of a judge
who simply follows the law. If she isn’'t a
“‘judicial activist,” I don’t know who would
be.

Sullivan added that he is in agree-
ment with some of her conservative
views but thinks ‘‘she should run for
office, not the courts.”

Columnist George Will, not known to
be a raving liberal, added recently that
he believes Justice Brown is out of the
mainstream of conservative jurispru-
dence.

Let me wrap up by making mention
of a subtext to this debate. As was true
with Clarence Thomas, as was true
with Alberto Gonzales, as was true
with Condoleezza Rice, my esteemed
colleagues on the other side of the aisle
have spent a lot of time during this de-
bate discussing Justice Brown’s hum-
ble beginnings as a child of a share-
cropper. They like to point out she was
the first African American to serve on
the California Supreme Court.

I, too, am an admirer of Justice
Brown’s rise from modest means, just
as I am an admirer of Alberto
Gonzales’s rise from modest means,
just as I am an admirer of Clarence
Thomas’s rise from modest means, just
as I am an admirer of Condoleezza
Rice’s rise from modest means. I think
it is wonderful. We should all be grate-
ful where opportunity has opened the
doors of success for Americans of every
background.

Moreover, I am not somebody who
subscribes to the view that because
somebody is a member of a minority
group they somehow have to subscribe
to a particular ideology or a particular
political party. I think it is wonderful
that Asian Americans, Latinos, African
Americans, and others are represented
in all parties and across the political
spectrum. When such representation
exists, then those groups are less likely
to be taken for granted by any political
party.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.
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Mr. OBAMA. Mr. President, I ask
unanimous consent for a couple min-
utes to wrap up.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. OBAMA. I thank the Chair.

I do not think that because Justice
Brown is an African-American woman
she has to adhere to a particular polit-
ical orthodoxy, something that has
been suggested by the other side of the
aisle. Just as it would be cynical and
offensive that Justice Brown be vilified
simply for being a Black conservative,
it is equally offensive and cynical to
suggest that somehow she should get a
pass for her outlandish views simply
because she is a Black woman.

I hope we have arrived at a point in
our country’s history where Black
folks can be criticized for holding
views that are out of the mainstream,
just as Whites are criticized when they
hold views that are out of the main-
stream. I hope we have come to the
point where a woman can be criticized
for being insensitive to the rights of
women, just as men are criticized when
they are insensitive to the rights of
women.

Unfortunately, Justice Brown’s
record on privacy and employment dis-
crimination indicates precisely such an
insensitivity. I will give one example.
In a case where a group of Latino em-
ployees at Avis Rent A Car was sub-
jected to repeated racial slurs in the
workplace by another employee, the
lower court found that Avis, in allow-
ing this to go on, had created a hostile
environment. Justice Brown disagreed
with and criticized the decision.

In her opinion, she wrote that ra-
cially discriminatory speech in the
workplace, even when it rises to the
level of illegal race discrimination, is
still protected by the first amendment.
This was despite U.S. Supreme Court
opinions that came to the exact oppo-
site conclusion.

Justice Brown went so far as to sug-
gest that the landmark civil rights
law, Title VII of the Civil Rights Act of
1964, could be unconstitutional under
the first amendment.

I believe if the American people
could truly see what was going on here
they would oppose this nomination,
not because she is African American,
not because she is a woman, but be-
cause they fundamentally disagree
with a version of America she is trying
to create from her position on the
bench. It is social Darwinism, a view of
America that says there is not a prob-
lem that cannot be solved by making
sure that the rich get richer and the
poor get poorer. It requires no sacrifice
on the part of those of us who have won
life’s lottery and does not consider who
our parents were or the education re-
ceived or the right breaks that came at
the right time.

Today, at a time when American
families are facing more risk and
greater insecurity than they have in
recent history, at a time when they
have fewer resources and a weaker
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safety net to protect them against
those insecurities, people of all back-
grounds in America want a nation
where we share life’s risks and rewards
with each other. And when they make
laws that will spread this opportunity
to all who are willing to work for it,
they expect our judges to uphold those
laws, not tear them down because of
their political predilections.

Republican, Democrat, or anyone in
between. Those are the types of judges
the American people deserve. Justice
Brown is not one of those judges. I
strongly urge my colleagues to vote
against this nomination.

The PRESIDING OFFICER (Mr.
DEMINT). The Senator from Illinois.

Mr. DURBIN. Mr. President, I ask
unanimous consent that the remaining
time until 12 o’clock be allocated to
me.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Mr. President, I thank
my colleague. Naturally, I am a little
bit inclined to be in his corner because
he is from Illinois and he is my col-
league in the Senate. But I also think
what he demonstrated in his statement
is the reason why he not only is so
highly regarded in my State of Illinois,
but across the Nation, despite his new
status in the Senate. With his back-
ground as a professor of constitutional
law and his life experience, he has
brought special talents to this floor. I
thank him for his eloquent statement
on this important issue.

I guess most people are following this
debate and are saying: What is the Sen-
ate doing? Why are they sitting around
debating day after day, week after
week about a handful of judges? Isn’t
there something more important to do?
Shouldn’t we be talking about the
schools of America, whether they are
doing a good job educating our Kkids?
Isn’t it about time Congress spends a
few minutes talking about the cost of
health insurance to businesses, to peo-
ple working, to families? Why in the
world won’t somebody on the floor of
the Senate stand up and talk about all
the people across America who are los-
ing their pensions, people working 25,
30 years, and they are losing every-
thing? So why do they sit there hour
after hour and day after day talking
about a judge? What in the world is
wrong with those people in the Senate?
Are they so out of touch with ordinary
families in America?

Good question. It is a valid question.
We are spending entirely too much
time on a handful of judicial nominees,
nominees who, frankly, I believe per-
sonally, should never have been pre-
sented to the Senate in the first place.
They are too radical, they are too ex-
treme, they push the envelope. When it
comes to the ordinary process where a
President picks a judge, it is almost
routine around here. Oh, we take a
close look at this person. We want to
know if that person is honest, has good
temperament, has good legal skills, is
somewhat moderate in their views, and
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if the answers to those questions are
yes, that judge moves through the
process quickly. There is not much to
it.

In fact, take a look at the scorecard
of what has happened with President
Bush’s judicial nominees: 209 of these
nominees have almost skated through
the process. It did not take any time at
all. But over the last 4% years, nine of
them have run into resistance and de-
bate, and that leads us to where we are
today and where we have been for sev-
eral weeks discussing nuclear options
and constitutional crises and constitu-
tional confrontations. It is because
President Bush insists on sending some
of the most extreme people to us for
approval. If he picks moderate people,
they fall into this category of 209 and
move through here, but when some spe-
cial interest groups get the attention
of the White House and say, We have to
have our person, then the process
breaks down and the debate goes on.
And instead of talking about issues
that matter to the families of America,
we end up consumed in this debate over
a judge for the D.C. Circuit Court.

So you say to yourself: Why do you
do this? Why do you spend all this time
talking about one judge, for goodness’
sake, out of the hundreds across Amer-
ica? There are several reasons.

No. 1, if you as a voter in America de-
cide to choose a certain man or woman
to represent you in Congress—either in
the House or in the Senate—you are
literally giving that person a contract
to work for you, but it is a limited con-
tract. In the House, it is 2 years. I will
vote for you, they will swear you in,
and I will watch you. If you do a good
job, I may vote for you again. If you do
a bad job, I will vote against you. It is
2 years in the House and 6 years in the
Senate. It is a limited contract. So if I
make a mistake as a voter and I choose
someone to represent me in Congress
and I watch him and say, Who in the
world are they representing; they are
not representing me or my family, I
can try to correct that wrong in the
next election—2 years in the House, 6
years in the Senate. The voters speak.

But when it comes to judges, it is a
different world. When the judges go
through this process and get the ap-
proval of the Senate, they are given
lifetime appointments. If you Ilove
them, you have the benefit of their en-
tire life on the bench committed to jus-
tice. If you do not like them, you are
stuck with them for a lifetime, which
means these men and women who go
through this process are never re-
viewed again. Except for the most ex-
traordinary cases of impeachment,
they are there for life. So we take a lit-
tle more time because this is an impor-
tant decision. It is a lifetime appoint-
ment of someone to the Federal bench,
and we should take the time to ask the
most important questions, and we cer-
tainly should take the time when we
find one who is so exceptional that it
raises many questions about policy and
philosophy.
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We should take the time to ask hard
questions, questions such as, Do we
really want this person presiding on a
Federal bench with all the power that
brings for a lifetime if that person’s
views are so out of step with the rest of
America? Is that what we want?

Secondly, this is an important court.
I will say this: One could call all 100
Senators together today and give them
a blank sheet of paper and ask them to
write down the names of all the judges
on the D.C. Circuit Court of Appeals,
and I guess we could not come up with
one or two. We kind of know who they
are, but it is not as if we get up every
morning saying: I wonder how that
D.C. Circuit Court of Appeals is doing
today. I wonder if they all showed up
for work. I wonder what cases they are
considering. No, it is not that. The D.C.
Circuit Court of Appeals has a reputa-
tion. It has a reputation of being the
launching pad for the Supreme Court.
If one can get there, the highest re-
garded circuit court in America, they
are one step away from the building
across the street, the Supreme Court.
And, yes, we do know the names of Su-
preme Court Justices, and we under-
stand that many times each year they
make decisions which can change
America. So when we talk about the
D.C. Circuit Court of Appeals, we are
talking about a court with great poten-
tial for the judges on it, and we are
talking about a court with jurisdiction
over some of the most basic questions
of government.

It is for those reasons, frankly, that
we come to the Senate floor today to
talk about Janice Rogers Brown. She is
on the California Supreme Court. Of
course, that is something that has been
brought up many times as an indica-
tion of at least the voters in California
having a positive view of who she is be-
cause they put her on the Supreme
Court. But what they do not tell us
about Janice Rogers Brown is that
when she was first appointed to the
California Supreme Court, she was
judged not qualified by the Bar Asso-
ciation. Oh, they say, wait a minute,
she was reelected with an over-
whelming percentage. Ah, but that is
not the whole story. She was not run-
ning against anybody. It is called re-
tention. We have it in Illinois, too.
What it means is you kind of run
against yourself. It is not as if you run
against another person. It is a ‘“‘yes’ or
“no’” vote on the ballot. Yes, she had a
substantial percentage, but most
judges running for retention do.

What we find in Justice Janice Rog-
ers Brown is a person with such ex-
treme views that it raises a serious
question as to whether we want to give
her a lifetime appointment to the sec-
ond highest court in America, whether
we want to position her for ascendency
to the Supreme Court. That is what
this boils down to. That is why this de-
bate is beyond the usual debate.

President Bush’s term will come to
the end in 2008, absent some constitu-
tional amendment, which I do not
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think will happen, and these judges,
like Janice Rogers Brown, will be there
long after George W. Bush is off to an-
other career, whatever it happens to
be. So we need to ask questions about
who she is and what she believes.

What we do when we ask these ques-
tions is let her answer them. We have
committee hearings where we ask the
questions directly, but in other cases
we ask the questions in hypothetical
terms: What does she believe when it
comes to certain things? We look to
what she has said and what she has
done for those answers.

When one looks at it, they find that
she really is on the fringe. She is not a
conservative; she is something else.
She is something much more extreme.
She has accused the courts of
‘“‘constitutionalizing everything pos-
sible” and ‘‘taking a few words which
are in the Constitution like ‘due proc-
ess’ and ‘equal protection’ and imbuing
them with elaborate and highly im-
plausible etymologies.” Strip away the
highfalutin language, and we get down
to the bottom line.

The words ‘‘due process’ and ‘‘equal
protection,”” which may be the fore-
most important words in that Con-
stitution, she diminishes because she
believes they have been used by courts
to create rights. What does she say
about the rights of Americans? Here is
what she says: Elected officials have
been ‘“‘handing out new rights like lol-
lipops in the dentist office.”” She has
complained that ‘‘in the last 100 years,
and particularly in the last 30, the Con-
stitution has been demoted to the sta-
tus of a bad chain novel.”

This is a woman who wants to sit on
the bench and decide what the Con-
stitution means, and the language she
uses to describe what courts have
turned to in this Constitution I believe
gives us pause because we know that
when it came 40 years ago yesterday,
the Supreme Court across the street
found what they thought was in our
Constitution, though it was not ex-
plicit, and that was the word ‘‘pri-
vacy.”’

One can go through this entire Con-
stitution and never find the word ‘‘pri-
vacy.” Forty years ago, the Supreme
Court across the street was asked the
following question: Can the State of
Connecticut make it a crime for a mar-
ried couple to buy birth control de-
vices, pills, and other things? The
State of Connecticut said: Yes, it is a
crime, and we will send you to jail if
you try to buy it, and we will send the
pharmacist to jail who tries to fill the
prescription.

Some people who are listening to this
must be saying: The Senator from Illi-
nois cannot be right. You mean it was
against the law in Connecticut to even
buy the birth control pill? Yes, it was.

So 40 years ago, the Supreme Court
was asked: Can a State impose a law on
its people so basic as to deny them the
right to fill a prescription for birth
control at a pharmacy? The Supreme
Court across the street said: No, be-
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cause we are dealing with a basic con-
stitutional and human right of privacy.
As an individual in America, one
should be able to exercise their right of
privacy to make their family decision
when it comes to family planning. So
in the case of Griswold v. Connecticut,
40 years ago yesterday, the Supreme
Court said: We find in this Constitution
the basic protection of your right of
privacy. We do not care that some reli-
gious groups pushed through this stat-
ute in the State of Connecticut. They
went too far. If they want to practice
their religion, they can do that. But
they cannot impose their religious
views on every family who lives in Con-
necticut.

So today, 95 percent of families go to
a drugstore and a pharmacy across
America with no questions asked and
buy basic family planning. They know
what they want, and they are pur-
chasing it. They have the right to do it
because nine people sitting on the
bench across the street said it is funda-
mental to being an American.

Listen to Janice Rogers Brown’s view
of what this Constitution says. Under-
stand that when she faced the issue on
whether there would be this basic right
of privacy, she was the only dissenter
on the California Supreme Court.
Seven justices on the Supreme Court,
six Republicans and one Democrat—she
was one of the Republicans—she was
the only dissenter. Here is what the
case involved. It was the California
antidiscrimination law providing
health benefits for women. Janice Rog-
ers Brown was the only dissenter. She
argued that California could not re-
quire private employers to provide con-
traceptive drug benefits for women who
wanted them. She ignored Griswold v.
Connecticut. She ignored the inherent
right to privacy. From her point of
view, the State of California could pro-
hibit the right of family planning in-
formation under health care plans sold
in that State.

She wants to turn back the hands of
time to a day when it became a legal
struggle as to whether married men
and women in this country could plan
the size of their own families, or make
the most intimate personal and private
decisions without concern as to wheth-
er the Government would be watching
over them and arresting them.

So when we say that Janice Rogers
Brown is a danger if she comes to the
D.C. Circuit Court, it is because she
views the Constitution in such re-
stricted terms that she could write out
the conclusion of privacy which the
Court found in Griswold v. Con-
necticut. That is how basic this is.
That is how fundamental this is.

This is not just another judge in an-
other court making decisions one will
never hear about. It is a woman who is
poised to move to the D.C. Circuit
Court, the second highest court, one
step away from the Supreme Court,
whose view of America is very different
than what we have seen across this
country over the last 40 years when it
comes to our basic rights of privacy.
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The things she said about America
trouble me, too. It is not just that she
is conservative. President George W.
Bush is conservative. He calls himself a
compassionate conservative. He de-
fends Social Security as an institution,
though he sees its future a lot dif-
ferently than I do. But when Janice
Rogers Brown looks at Social Security
and the other programs that came out
of Franklin Roosevelt’s New Deal,
what she sees is socialism. Here is what
she said. She calls the year 1937 ‘‘the
triumph of our own socialist revolu-
tion” because the Supreme Court deci-
sions that year upheld the constitu-
tionality of Social Security. Is this a
mainstream point of view? How many
people do we run into who say we ought
to get rid of Social Security because it
is just pure socialism, it is too much
government, we do not want to have
Social Security there as kind of our
last effort to provide a safety net for
Americans? Janice Rogers Brown es-
sentially reached that conclusion. Be-
cause of that extreme view, she became
the poster child for the George W. Bush
White House to put on the D.C. Circuit
Court of Appeals. Why do we have to
reach so far afield to find someone to
fill this spot? Why do we have to turn
to someone who is so out of touch with
the mainstream of America?

These are not just her philosophical
musings, things she dreams up and
talks about among friends. This is how
she rules on the bench. Given the op-
portunity, this is what we can expect
in the future. She has been the lone
dissenter in so many cases involving
the rights of discrimination victims,
consumers, and workers. Case after
case, in 31 different cases, she was the
only California Supreme Court justice
to disagree with the majority. She said
once in a speech: ‘“Since I have been
making a career out of being the lone
dissenter, I really didn’t think anyone
reads this stuff.”

Sorry, Justice, we do read it. Words
matter, especially when they carry the
weight of law and change human lives.

I am concerned not only about the
views she has taken but the way she
has expressed them. Justice Brown’s
extreme, often inflammatory rhetoric
has no place on the bench. According
to press reports, Justice Brown and the
chief justice of her court are on such
bad terms they do not even speak to
one another; they communicate by
memo. Boy, is that the kind of person
we would like to have on a bench mak-
ing big decisions, where she reaches the
point where she cannot even talk to
her fellow justice?

In her lone dissent in the case involv-
ing cigarette sales to minors, selling
tobacco to kids, Justice Brown wrote:
“The result is so exquisitely ridiculous
it, it would confound Kafka.”” She also
wrote in her dissent in this case that
‘““the majority chooses to speed us
along the path to perdition.”

Really? Regulating cigarette sales to
kids is going to be leading us on the
road to hell? Too much government?
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And they want this person to sit on the
second highest court in the land and
decide about safety and health for
Americans? What a serious mistake.

The last point I make, as my time
runs out, is one expected to be said by
a Democrat on this side of the aisle,
but not expected to have been read in
the Washington Post on Thursday, May
26, in an article by George Will, a well-
known conservative. He was very can-
did about Justice Janice Rogers Brown.
He talked about the fact that she is
one of the three who are part of the
agreement here that is going to move
forward. And he says:

. Janice Rogers Brown is out of that
mainstream. That should not be an auto-
matic disqualification, but it is a fact: She
has expressed admiration for the Supreme
Court’s pre-1937 hyper-activism in declaring
unconstitutional many laws and regulations
of the sort that now define the post-New
Deal regulatory state. . . .

In a few words, George Will says it
more elaborately.

She is out of the mainstream even for
a conservative like George Will. If she
is out of the mainstream for George
Will and other conservatives, the big
question today is whether five Repub-
lican Senators will agree with most
Democrats that she should not be given
a lifetime appointment to this bench to
make the decisions and change the
laws and try to reverse the course of
America.

When it comes to matters of personal
privacy, when it comes to programs as
essential as Social Security, when it
comes to protecting our children from
tobacco companies and others who
would exploit them, do we really want
Janice Rogers Brown with the last
word on the D.C. Circuit Court of Ap-
peals? I think the answer is clearly no,
and that is how I will be voting.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr. ISAK-
SON). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCCONNELL. Mr. President, in
listening to our Democratic colleagues
discuss the President’s judicial nomi-
nees, I have often thought if I had a
dollar for every time they use the
words ‘‘far right” or ‘‘extreme,” I could
one day retire a rich and happy man.
Some have reached new heights,
though, in histrionics and hyperbole in
discussing the Janice Rogers Brown
nomination.

For example, our very good friend
from New York, Senator SCHUMER, ac-
tually said yesterday he could not
think of any judicial nominee of Presi-
dent Clinton who was as far to the left
as Janice Rogers Brown is to the right.

Just as an initial matter, many Sen-
ators on this side of the aisle have
noted that 76 percent of Californians—
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that is not 76 percent of Texans, or 76
percent of Alabamians, or 76 percent of
Georgians—voted to reelect Justice
Brown to the highest court of our most
populous State, not known as a bastion
of conservatism.

That certainly belies the notion that
she is too conservative for the Federal
bench. And with respect to the remain-
der of Senator SCHUMER’s assertion
that there were no far-left Clinton
nominees who should have been dis-
qualified from judicial service in the
way he would disqualify Justice Brown,
it seems to me our friend is suffering
from a little memory loss. I can think
of a number of Clinton nominees who
were very much on the far left of the
political spectrum and yet who, today,
wear the robe of a Federal judge. My
friend from Alabama has mentioned
Judge Paez, for example. Senator SES-
SIONS noted that Judge Paez once re-
marked that a judge ought to be an ac-
tivist. Judge Paez said a judge ought to
be an activist if he believed the legisla-
ture was failing to address a problem.
That, as Senator SESSIONS points out,
is the virtual definition of judicial ac-
tivism.

There are quite a few other Clinton
judicial nominees who reside over on
the political ‘“‘Left Bank.” I do not
have the time now to go through all of
them, but I would like to discuss one,
just one Clinton nominee in particular,
a nominee with whom we are all very,
very familiar. At the time of her con-
firmation, she had previously made nu-
merous provocative statements and
public policy pronouncements. Even
when looked at today, almost 30 years
removed from when they were first
made, these statements are certainly
not, by any standard, mainstream. But
our Democratic colleagues did not
argue then, and I doubt they would
argue now, that these statements dis-
qualified this Clinton nominee from
Federal judicial service.

I speak of Supreme Court Justice
Ruth Bader Ginsburg, whom I sup-
ported. Let me note that Justice Gins-
burg is a learned and experienced
judge. As I just indicated, I and the
vast majority of our colleagues voted
for her. In 1993, she was approved 96 to
3 for her current position on the Su-
preme Court. We did so, even though in
her private capacity she had made
some very thought-provoking com-
ments on public policy issues. She
theoretically mused. These Kkinds of
theoretical musings frequently occur,
as we all know, in academia and other
extrajudicial writings. This is a good
thing, frankly, in terms of having a
healthy marketplace of ideas. While
people’s opinions should be considered
in evaluating their fitness for the
bench, the fact that someone makes a
thought-provoking comment is not
necessarily a reason to bar them from
judicial service. This appears, however,
to be the standard our Democratic
friends would apply to Justice Brown.

So I ask my friends, what would be
their view of Justice Ginsburg, under
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the new standard that they seek to
apply to Justice Brown? For my friends
on the other side of the aisle whose
recollections may be just a bit foggy,
let me remind them of some of her
thoughts. She once proposed—this is
Justice Ginsburg, for whom I voted and
who has had a distinguished record on
the Supreme Court. We are not arguing
about that. But she once proposed abol-
ishing Mother’s and Father’s Day in
favor of a unisex ‘‘Parents’ Day.”

She also called for making prisons
and reformatories co-ed, and sex inte-
grated.

She argued that restrictions on biga-
my were of questionable constitu-
tionality, and she opined that the U.S.
Constitution might guarantee a right
to prostitution.

She argued that there is a constitu-
tional entitlement to have the Govern-
ment pay for abortions. And, inciden-
tally, when she made this assertion,
the Supreme Court had ruled not once
but twice that there was no constitu-
tional right to have taxpayers pay for
abortions.

Justice Ginsburg has even suggested
that statutory rape laws were discrimi-
natory, and that the ‘‘current penalty
of 15 years for a first offense is exces-
sive.” She also suggested the adoption
of a statute that would, among other
things, lower the age of consent for
sexual activity to age 12.

Given their past enthusiastic support
for Justice Ginsburg’s nomination—a
nomination which I also supported—
compared to their current vigorous op-
position to Justice Brown’s nomina-
tion, our Democratic colleagues must
be saying one of two things: Either
they believe that Justice Ginsburg’s
musings about a possible constitu-
tional right to prostitution and the
need to abolish Mother’s and Father’s
Day and all the rest are in the main-
stream—they either believe those com-
ments are in the mainstream, or they
are saying it is OK for a Democratic
nominee to the Nation’s highest court
to make provocative statements like
that, but it is not OK for a Republican
nominee to a lower court to make
thought-provoking statements about
policy issues.

I would be surprised if my Demo-
cratic colleagues believed that these
various musings of Justice Ginsburg
were in the mainstream. In fact, I
think they don’t believe they were in
the mainstream. So what we must
have, then, is truly a double standard.

I see my friend from Alabama is on
the floor. I ask if Senator SESSIONS is
seeking time?

Mr. SESSIONS. Mr. President, I ask
if the Majority Whip will yield for a
question?

Mr. McCONNELL. I am happy to
yield.

Mr. SESSIONS. I thank him, first,
for his insightful remarks. It is cer-
tainly appropriate and important that
we distinguish between an American
citizen’s right to speak and say things
that may be on their heart at a given
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time and maybe later they are not so
sure they agree with. But we don’t
want to intimidate Americans and say
you can never be a Federal judge if you
don’t say anything but vanilla state-
ments your entire life. I thank him for
his wise insight there.

It does seem we have a double stand-
ard here. It seems there has just been a
deliberate effort to go back and sift
through, bit by bit, line by line,
speeches and statements and writings
of nominees to try to take them out of
context and make them appear to be
extreme when her record is one of
mainstream, effective service. Justice
Ginsburg was not a nominee, certainly,
that I would choose to nominate for
the Supreme Court, but the Senate did
not bar her from service on the Court,
the highest court in this land, because
of her extrajudicial statements that
you just mentioned that are quite un-
usual, that she made in law review ar-
ticles and such, even though her
thoughts and comments were out of
the mainstream.

I was not there at the time and the
Senator was. But was it not true that,
at her confirmation hearing, Justice
Ginsburg swore under oath she would
follow the law, and was it not also true
that during her service on the D.C. Cir-
cuit Court of Appeals she often voted
with Judge Bork and other conserv-
ative judges? In other words, just be-
cause she made these statements, once
she put on that robe and read the briefs
of the parties, she had some record
that indicated she was committed to
the rule of law?

Mr. MCCONNELL. The Senator from
Alabama is absolutely correct. She
swore she would uphold the law. You
are absolutely right. When she put on
the robes, she was no longer sort of
musing and making provocative
thoughts; she was making law. In fact,
I think the record reflects that one
year on the D.C. Circuit, before she was
elevated to the Supreme Court, then-
Judge Ginsburg on the D.C. Circuit
voted with then-Judge Scalia 95 per-
cent of the time and voted with Judge
Bork, believe it or not, 100 percent of
the time—100 percent of the time.
That, in spite of the fact that she had
made some rather provocative—I think
we would all agree—observations on a
variety of different issues that I expect
the Senator from Alabama, and I, and
the Senator from Georgia in the chair,
and I bet virtually everybody on the
other side of the aisle would consider
way outside of the mainstream to the
left.

Mr. SESSIONS. I couldn’t agree more
with the Senator from Kentucky. That
whole insight and principle cannot be
lost here. We can’t expect people to be
just ‘“Milquetoast’” human beings and
never engage in debate over important
issues in America and never make a
provocative statement or they cannot
be confirmed to the Federal bench.
Frankly, as one who practiced a lot of
law, and I note the distinguished Ma-
jority Whip has, as well, the true test
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of a judge is: Will they study the law
and will they be faithful to it? Will
they read it and study it?

But with regard to these statements,
wouldn’t you say that compared to
what you have mentioned, and some of
the statements made by some of the
Clinton nominees, that Justice Brown’s
statements are mild, indeed?

Mr. MCCONNELL. I would certainly
agree. I know that Senator BOXER
made much ado about the fact that
Justice Brown had dissented 31 times
on the California Supreme Court. But
our good friend from California ne-
glected to mention that this puts Jus-
tice Brown about in the middle of the
pack, in terms of the number of dis-
sents issued on the California Supreme
Court. In addition, I would point out to
my good friend from Alabama—because
of the esteem in which she is held by
her peers out there on the California
Supreme Court—dJustice Brown was se-
lected to write the second-highest
number of opinions on the court, sec-
ond only to the Chief Justice of that
court. And numerous California jurists
have, to put it mildly, enthusiastically
endorsed this nomination—the people
who know her best.

Mr. SESSIONS. I couldn’t agree
more. As I recall from the letter that
was sent to Senator HATCH, then-chair-
man of the Judiciary Committee, all of
her colleagues on the California Court
of Appeals, which is just below the Su-
preme Court of California, have sup-
ported her, and four of the six sitting
Justices on the California Supreme
Court have overwhelmingly, strongly
advocated for her confirmation. It
seems to me the idea that she is out of
the mainstream is farfetched and
stretched.

I will ask one more question of the
Senator. Isn’t it true and isn’t it sad
that in this attempt to portray this
nominee and others in a negative light,
that there has been, unfortunately, a
tendency to take things out of context?
And isn’t it true that some of these
statements, that might seem a bit
strange or hard to understand, are not
so hard to understand in the context of
the entire remarks? Would the Senator
agree that is a problem today in the
Senate?

Mr. McCONNELL. I think the Sen-
ator from Alabama is entirely correct.
It is simply amazing for our Demo-
cratic colleagues to say that Justice
Brown, for example, has embraced the
Lochner decision, when she has taken
the opposite position and written in a
published opinion that Lochner was a
‘“‘usurpation of power’ and the Lochner
court seemed to believe it could ‘‘alter
the meaning of the Constitution as
written.” Indeed, many times her posi-
tion has been essentially misrepre-
sented.

To get back to the basic point of our
exchange, we ought not hold against
nominees—particularly those who have
written a good bit, published a good
bit—their provocative statements. We
clearly did not do that against Justice
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Ruth Bader Ginsburg, nor should we
have. We ought not do that in this un-
fortunate attempt to demonize Justice
Janice Rogers Brown, who has had by
any standard not only an outstanding
life story but an outstanding record on
the California Supreme Court.

I thank my friend from Alabama for
being here during this discussion. We
hope this will help put the whole issue
of provocative musings and writing
into context as a relevant factor in
considering how we are going to vote
to confirm judicial nominees.

Mr. SESSIONS. If the Senator will
yield, I will follow up on that.

I remember President Clinton nomi-
nated quite a number of justices,
judges, who were active members—
some lawyers—for the American Civil
Liberties Union. If you look at the
American Civil Liberties Union Web
site, they favor and believe the Con-
stitution allows the legalization of
drugs; that there cannot be a law
against legalization of drugs.

They oppose all pornography laws—
even child pornography laws—on their
Web site.

We confirmed Marsha Berzon from
California. She was chairman of the
litigation committee of the ACLU.
There were quite a number of other
members of the ACLU. We gave them a
fair hearing. We asked their views.
Some were answered satisfactorily to
my view and some were not. Fun-
damentally, the question was, will you
follow the law of the Supreme Court?
Will you be faithful to those laws? Do
you have a good reputation among
your colleagues? Have you a record of
integrity and achievement?

Most of those judges, virtually all of
them, were confirmed.

Mr. MCCONNELL. The Senator from
Alabama is correct, and Berzon and
Paez were the poster children for nomi-
nees out of the mainstream to the left,
yet the Senator from Alabama and oth-
ers, and myself, joined in making sure
these two nominees—dramatically out
of the mainstream, to the left—got an
up-or-down vote in the Senate. When
they did, they were confirmed.

Mr. SESSIONS. I thank the Senator
for his wisdom and his fine comments
today.

Mr. MCCONNELL. I yield the floor
and suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, may I
take a few minutes to go over some of
the concerns that have been raised
about Justice Janice Rogers Brown’s
rulings on some cases?

As the Senator from Kentucky and I
discussed, some of her statements have
been taken out of context. It is not
fair. We ought to be fair to nominees.
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We ought to be sure their reasoning,
their thought processes, the context of
what they are doing, is brought to the
attention of the American public be-
fore we start twisting it to make them
look like someone who is not in the
mainstream.

I will talk about a couple of things;
there are many we could talk about. I
will mention a few cases specifically
that have been referred to by the at-
tack groups that are attempting to put
down these nominees, and by Senators
who have picked up on it—maybe they
are not lawyers, maybe they are—but
perhaps have not fully comprehended
what the case is about or have been
careless with the facts.

One of the charges some have heard,
I think made again today, is that Jan-
ice Rogers Brown opposes all zoning
laws. That is not true. That is abso-
lutely not true. One Senator, I believe
Senator DORGAN, said she believes that
zoning laws are the equivalent of theft
and are unconstitutional. That is not
true. That is not a fair characteriza-
tion of her record.

This is what the San Remo case was
about. First, she never said the zoning
laws were unconstitutional. But the
San Remo case in California came be-
fore her. It involved a Draconian, over-
reaching zoning law that forced hotel
owners—I know the Presiding Officer
has had some association with real es-
tate—forced hotel owners who wanted
to convert low-income residential units
to hotel units to pay a large fee or re-
place the residential units that would
be lost. It was a takings case. It was a
question of whether this zoning law
had taken away the ability of private
property owners to use their property
to the highest and best use.

That is a big deal in America today.
Even the Iliberal Supreme Court of
California was troubled by it. It was a
4-to-3 vote. Justice Brown was one of
the three, but she was not the only one
who dissented from this rule. Her dis-
sent was consistent with U.S. Supreme
Court precedent on property.

The classic case, not too far from the
State of Georgia, was North or South
Carolina. The person bought a lot on
the beach, paid a lot of money for this,
was going to build a dream home on
the beach. They came along and said:
We are going to rezone this and you
cannot build a house on the beach.

He put all of this money in a lot that
he was going to build his dream house
on and they said: You can keep the
sands, Mr. Property Owner, but you
cannot build a house on it. The Su-
preme Court of the United States of
America said—and the same principle I
believe applies in California—that this
was an effective taking of the value of
that property.

If the Government wanted to take it
and make it a wildlife refuge, they
ought to take the property and pay
them the fair market value for it. But
what the zoning guys wanted to do, you
see, is just say: You cannot use it. You
cannot do anything with it. You have
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to do with it what we want you to do
with it, but we are not going to pay
you a dime for the ability to have that
property set aside for what we want it
to be set aside for.

That is why people who are con-
cerned about property rights in Amer-
ica are upset about the abuse of zoning.
But normal zoning goes on every day.
And there is not one shred of evidence
that Janice Rogers Brown opposes all
zoning. In fact, she, as I said, had two
other judges join with her in that im-
portant case. Justice Brown, in the
case, complimented the State of Cali-
fornia for having a laudable regulation
to try to provide more housing oppor-
tunities for low-income individuals.
She said that in her dissent, but noted
that the California takings clause pre-
cluded the Government from achieving
that goal by police power regulation.

Another case that still bothers me—
I mentioned it yesterday; and it is
worth talking about again—is the
Aguilar case. Senator BOXER and I
think maybe others on the floor have
said that Justice Brown, an African
American, the daughter of a share-
cropper from rural Alabama—she grew
up not too far from where I grew up—
had said, in her opinion, that it was OK
for Latinos to have racial slurs uttered
against them in the workplace, that
that was the position of Justice Janice
Rogers Brown.

Now, this was the case of Aguilar v.
Avis Rent A Car System. It involved a
court injunction that barred a manager
of the company from using various ra-
cial epithets in the future, raising
grave first amendment concerns as a
prior restraint. Justice Brown, in her
dissent, stated: ‘‘Discrimination on the
basis of race is illegal, immoral, uncon-
stitutional, inherently wrong, and de-
structive of democratic society.” As to
the specific slurs, she called them:
“‘disgusting, offensive, and abhorrent.”

In her dissent, however, she relied on
the precedent of the Supreme Court of
the United States, in expressing her
concern about an injunction that
placed an absolute prohibition, a prior
restraint, on speech. Again, the court
in this case was divided, 4 to 3. One of
the dissenters who joined with her was
the liberal icon, Justice Stanley
Mosk—her colleague on the bench who
is recognized as one of the great, most
prominent liberal judges in America—
because speech is important.

I offered into the RECORD Monday an
article by Nat Hentoff in which he
dealt with this particular case. He is a
great civil libertarian lawyer. He has
committed his life to American civil
liberties. He believes in free speech. He
said the majority opinion in Aguilar
was an outrage, that it was totally
wrong, that she was exactly correct,
that this was a prior restraint of free
speech that could not be done under
these circumstances. So saying that
Justice Brown believes it is OK for
Latinos to have racial slurs uttered
against them in the workplace is not a
fair thing to be saying about her.
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Senator BOXER also argued against
Janice Rogers Brown, saying that
Brown ‘‘argued that messages sent by
an employee to co-workers criticizing a
company’s employment practices was
not protected by the First Amendment.
In other words, you can’t use your e-
mail to write anything about your em-
ployer to another employee.”’

That is what Justice Brown has been
accused of doing in her role as a judge.
But the truth of the case is quite dif-
ferent from that. Senator BOXER is ap-
parently referring to Intel v. Hamidi. It
involved a disgruntled employee who
flooded Intel Corporation’s servers
with over 200,000 spam E-mails, a cost-
ly disruption of the business. It raised
serious nuisance and trespass to chat-
tel issues. The question in the case was
whether you could commit a trespass
to chattel through electronic commu-
nications. The California Supreme
Court said no because there were no
damages to the computer system nor
impairments to the way it functioned.
Justice Brown’s dissent noted that
Intel had invested millions of dollars to
develop and maintain its computer sys-
tem to enhance the company’s produc-
tivity and had a right to protect that
property from unauthorized abuse by
200,000 spam e-mails. It was a 4-to-3
vote, again. Two justices on the Cali-
fornia Supreme Court joined with her.

This is not an extreme position to
take, for heaven’s sake. She again
found herself on the side of liberal Jus-
tice Richard Mosk. He argued that the
injunction should have been upheld be-
cause he was intruding upon Intel’s
proprietary network and his e-mails
were equivalent to, according to Judge
Mosk, ‘‘intruding into a private office
mail room, commandeering the mail
cart, and dropping off unwanted broad-
sides on 30,000 desks.” That is what the
liberal Justice Mosk said in agreeing
with Janice Rogers Brown.

So, goodness, it is a sad thing that we
have to deal with these kinds of distor-
tions of a fine justice’s record. If this is
all they can find to complain about,
statements that are perfectly normal
and proper, then there must not be
much out here against this nominee.
One Senator says: “If a minority
claims they are being discriminated
against, she is nowhere to be found.”

Well, first of all, she is a minority.
She left Alabama, I am sure, in some
part, because when she was young, seg-
regation was afoot and discrimination
was very real to African Americans.
She went to California. She com-
menced her legal career and her edu-
cation and became a member of the
California Supreme Court. But he ac-
cuses her of not being found on dis-
crimination. But what about her lone
dissents? She authored a lone dissent
in People v. McKay, where an African
American man was riding his bicycle
the wrong way on a street and the po-
lice stopped him, searched him, found
drugs and prosecuted him. She said
that was racial profiling. She was the
only one who said that. Who was stand-
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ing up for someone who could have
been a victim of discrimination? Janice
Rogers Brown.

Another Senator said that ‘‘she fa-
vors the powerful over the powerless.”
But how about her lone dissent in In re
Visciotti—only she dissented in this
case—where she said a defendant’s
death sentence should be overturned,
because the defendant did not have an
adequate counsel, he was given ineffec-
tive assistance of counsel. She was
very vigorous in her dissent in explain-
ing why she thought it was inadequate
and why she thought this individual
deserved a new trial.

Well, those facts, to me, do not indi-
cate we have a justice who is out of the
mainstream or a justice who is not
willing to defend individuals with no
power, no prestige, no money, those
who deserve a fair hearing by a court.
It is clear she is willing to give it to
them, to give them that fair hearing,
and to dissent even if six other justices
on the liberal California Supreme
Court do not agree with her. So the
other justices did not agree, but she
stood up for these people. That is her
record. That is her heritage.

She is a wonderful, wonderful nomi-
nee. I am pleased she is up. Hopefully,
we will get her nomination confirmed
today, and she can take her place on
the federal courts of the United States.
It will be a good day for America and a
proud day for the people of Alabama
who have seen her do well.

Mr. President, I see my colleague
from Mississippi, Senator LOTT. I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. LOTT. Mr. President, I thank the
Senator from Alabama, Mr. SESSIONS,
for his leadership on the Judiciary
Committee and his aggressive support
for this fine nominee to serve in our
Federal judiciary.

It is a great pleasure for me to rise
today in support of the confirmation of
the Honorable Janice Rogers Brown to
the U.S. Court of Appeals for the DC
Circuit.

There are a lot of people who I would
like to commend and congratulate for
bringing us to this point of justice for
a very fine nominee to our Federal ju-
diciary. We can be critical of how we
reached this point, the so-called com-
promise that was developed by the 14
Senators who came together. You can
give credit to the leaders in both par-
ties in certain respects. But the fact of
the matter is the Senate voted finally
to give Justice Brown an up-or-down
vote. I am proud of that.

I think the Senate should take some
pride and credit for allowing this nomi-
nee to reach this point in the debate
and in the voting process. I was
pleased, yesterday, to see that 65 Sen-
ators voted to invoke cloture to bring
this nomination to an up-or-down re-
corded vote. So a lot of people deserve
credit, and I want to make sure they
have it. I want to thank them for it.

I also want to ask for the forgiveness
of this nominee for the way she has
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been treated. I do not think this has
been one of the Senate’s proudest
hours.

I think this nominee has such an out-
standing personal story to be told, and
I will not repeat the history of where
she was born and where she was edu-
cated and what she has been through,
but she has lived the American dream,
and she has lived it well. She did not
just complain about her status. She
worked and got an education. She ap-
plied herself. She has been given oppor-
tunities, and she has taken advantage
of them.

I am proud to say I support her nomi-
nation. I think she will make an excel-
lent judge. I really do believe most op-
position to her has just been simply
the fact that she is an African-Amer-
ican conservative woman. I do not
think we should vote for or against
judges because they are conservative,
moderate, or liberal. I think we should
vote on them based on their back-
ground, their education, their experi-
ence, their decorum. Do they have the
ethics for the job? Do they have con-
flicts of interest?

If they meet all of those qualifica-
tions, in my opinion, they should be
confirmed. That is what Presidential
elections are about. They are about
electing men or women to that office
who will nominate people to the Fed-
eral judiciary who agree with their phi-
losophy. When President Clinton nomi-
nated people to the Supreme Court—
and I have said this before, but I repeat
it again—when he nominated Ruth
Bader Ginsburg to the Supreme Court,
I knew I did not agree with her philos-
ophy. I knew I would not agree with
many of her decisions in the Supreme
Court. But she was qualified by experi-
ence and by education, by every cri-
teria that we should evaluate, and I
voted for her. I voted to confirm other
judges whom I did not agree with philo-
sophically.

There have been attacks on Justice
Brown that she has a philosophy of life,
certain moral values, as though that is
disqualifying. I do not understand that.
Are we not entitled to our opinions,
personal opinions, even as judges, let
alone as Senators? We certainly have
ours and express them routinely. I
think judges have a right to have per-
sonal and private lives and to be able
to give a speech in which they state po-
sitions which may not necessarily be
reflected in reasoned decisions as
judges. You can have an opinion, but if
the law is on the other side, you have
to rule that way. There was a recent
decision by a Federal district judge in
my own State that I don’t agree with,
and I know he doesn’t agree with it
personally. But he upheld the law in a
very reasoned decision. That is what
has happened with Justice Brown. She
has strong beliefs based on her life ex-
perience, but she hasn’t tried to impose
those in an unfair way as a member of
the California Supreme Court. Yet she
is attacked—attacked relentlessly and,
in my opinion, unfairly and inac-
curately on many occasions.
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For instance, she has been attacked
here for a quote in her dissent in Ste-
venson v. Huntington Memorial Hos-
pital in which she distinguished age
discrimination from race discrimina-
tion. Based on this quote, they suggest
Justice Brown doesn’t believe in public
policy against age discrimination. To
draw this conclusion based on what
Justice Brown wrote is as wrong as
making the same accusation against
the U.S. Supreme Court, which drew
the same distinction in Massachusetts
Board of Retirement v. Murgia, a case
Justice Brown cited.

It should be added that both Justice
Brown and our Nation’s highest court
are correct. All of us will eventually
get o0ld, and we have parents and grand-
parents. But most of us will never
know what it is like to be Black or His-
panic in America, to be pulled over for
no reason other than your skin color,
to have grandparents or parents who
did not get to go to college or even sit
at the same lunch counter or drink
from the same water fountain.

These charges are totally out of line
with other decisions that she cited and
with her own life experience.

She has been attacked for opposing
Social Security and Medicare as social-
ist programs that should be reversed.
This is completely untrue. Not a single
opinion of hers suggests that she op-
poses these programs. In fact, the
ranking member of the Judiciary Com-
mittee directly asked her whether she
regards New Deal programs such as So-
cial Security, labor standards, and the
Securities and Exchange Commission
as socialist, and she replied, unequivo-
cally, ‘‘no.” Has she raised some ques-
tions about some of those programs in
her private speeches or even her public
speeches? Perhaps so. I think it could
be done on a principled and substantive
basis. But, again, that doesn’t dis-
qualify her. If you look at the rea-
soning she has used while a member of
the California Supreme Court, you will
see that she cites the law and upholds
the law. What she may have said in
some speech should not disqualify her.

Senators here have cited a list of in-
terest groups who oppose Justice
Brown. But consider this. She is on the
Supreme Court in California, not ex-
actly a hot bed of conservatism or
moderation. She was retained by the
California voters by a margin of 76 per-
cent of the vote, the highest margin of
the four California Supreme Court jus-
tices on the ballot, six points higher
than Stanley Mosk, a well-known lib-
eral jurist in the State, and higher
than California’s chief justice. The peo-
ple believe she is a good supreme court
justice, qualified, and has been rational
and moderate in her views on the su-
preme court, or they wouldn’t have
voted for her with 76 percent of the
vote.

She has been attacked for her dissent
in a case against companies that sold
cigarettes to children. The truth is,
Justice Brown clearly wrote in her
opinion that selling cigarettes to mi-

CONGRESSIONAL RECORD — SENATE

nors is against the law and those guilty
of it should be punished.

To suggest that she did not feel this
way is totally inaccurate. Yet that has
been said on the floor of the Senate
during the days of debate we have had.

There are some people who don’t ex-
actly share her views who have en-
dorsed her. I read one newspaper col-
umn being very critical of her, saying
she should not be confirmed. But it
went on to say that she has routinely
written the decisions of the court, that
her decisions are interesting, almost
lyrical, and very professional. Yet you
maintain in the same column she is not
qualified?

In fact, in a recent column, law pro-
fessor Jonathan Turley, a self-de-
scribed pro-choice social liberal, points
out that ‘“‘Brown’s legal opinions show
a willingness to vote against conserv-
ative views . . . when justice demands
it”’ and that Democrats should confirm
her.

Even though Justice Brown has ex-
pressed personal opinions against too
much government regulation, she has
consistently voted to uphold regula-
tions in every walk of life. You mean
to tell me that you are disqualified for
the Federal judiciary if you think that
there are too many government regula-
tions? I certainly believe there are. I
would hope that we would have Federal
judges that would quit compounding it
by writing more and more regulations
of their own.

Justice Brown joined in an opinion
upholding the Safe Drinking Water and
Toxic Enforcement Act of 1986, and ex-
pansively interpreted the act to allow
the plaintiffs to proceed with their
clean water claims. Justice Brown
upheld the right of plaintiffs to sue for
exposure to toxic chemicals using the
Government’s environmental regula-
tions. Justice Brown upheld Califor-
nia’s very stringent consumer safety
standards for identifying and labeling
milk and milk products, thereby ensur-
ing that the government has a role in
protecting the safety of our children
and all Californians.

Justice Brown joined in an opinion
validating State labor regulations re-
garding overtime pay. The list goes on
and on and on.

I believe Justice Brown has been very
unfairly charged. She is highly quali-
fied. Some would even maintain she
has been willing to take this abuse and
to step down to this court that is not
superior to the one on which she now
sits. She has been willing to go through
this crucible to be confirmed. She
should be confirmed. I am pleased to
see a woman, a nominee of this caliber,
with her American life story, be nomi-
nated. I believe, and I certainly hope,
she will be confirmed. I think that his-
tory will prove that she will be an out-
standing member of the Federal judici-
ary.

I ask unanimous consent to place fur-
ther examples of rulings by Justice
Brown in the RECORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

In Hamilton v. Asbestos Corp., she au-
thored the court’s opinion on a statute of
limitations issue that allowed an injured
plaintiff more time in which to file a per-
sonal injury claim against various asbestos
defendants.

In County of Riverside v. Superior Court,
she wrote the court’s opinion holding that,
under the Public Safety Officers Procedural
Bill of Rights, a peace officer is entitled to
view adverse comments in his personnel file
and file a written response to a background
investigation of the officer during proba-
tionary employment.

Ramirez v. Yosemite Water Company, she
joined in the court’s opinion validating State
regulations regarding overtime pay.

In Pearl v. Workers Compensation Appeals
Board, she upheld the role of the Board in
applying a stringent standard of ‘“industrial
causation’ for a worker’s injury, validating
the state’s role in ensuring worker safety.

And in McKown v. Wal-Mart Stores, she
wrote, again for the court’s majority, that
the employer of an independent contractor is
liable for injury to the independent contrac-
tor’s employee caused by the employer’s neg-
ligent provision of unsafe equipment.

Mr. LOTT. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. SMITH. Mr. President, I come to
the floor to speak on behalf of a woman
I have mnever met, Janice Rogers
Brown. I do so also to note the deli-
cious irony in the recent comments by
the chairman of the Democratic Na-
tional Committee, former Governor
Howard Dean. I am told that yesterday
Mr. Dean said:

Republicans are not very friendly to dif-
ferent kinds of people. They are a pretty
monolithic party, behave the same, and they
all look the same. You know, it is pretty
much a white Christian party.

The delicious irony is that we have
been here arguing on behalf of an Afri-
can-American woman of great distinc-
tion for over 4 years. Other names like
Miguel Estrada come to mind, and the
fights we have had to confirm members
to the Federal judiciary of all walks of
life, of all kinds of diversity, of all
kinds of hyphenations, if you will, who
happen to be Republicans, who happen
to be conservatives, but certainly rep-
resent every race, every ethnic back-
ground, and every national origin. Yet
the chairman of the Democratic Na-
tional Committee would make a state-
ment like that. That is something that
should not be missed by the American
people.

I am not a terribly partisan person. I,
frankly, think the American people are
deeply weary of all the partisan bick-
ering and name calling. But I also want
to note the contrast of style between
Chairman Dean and Chairman Mehl-
man of the Republican National Com-
mittee. Ken Mehlman has gone out of
his way to speak at African-American
universities, to speak to all kinds of
groups, to include them in the Repub-
lican Party.

I also want to make this comment.
When I read the other day Chairman
Dean’s saying ‘‘I hate Republicans,” I
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want to say that I do not hate Demo-
crats. Some of the finest people in this
Chamber sit on that side of the aisle.
They are my friends, as are my Repub-
lican colleagues. This kind of hate
speech really doesn’t have a productive
place in our political discourse. It is
important to recognize the humanity
of Republicans and Democrats and the
diversity that each party has as they
try to include majorities of the Amer-
ican people.

I, for one, am tired of the bravado. I
am tired of the hyperbole. I am tired of
the name calling. But I do want to say
that we in the Republican Party are
trying to include people, women and
minorities, who have historically been
kept out of public service and much of
the benefit of American law in our his-
tory. And I do not think that should be
condemned. I think that is to be cele-
brated when both parties do that.

I, for one, see the Republican Party
and our chairman doing that in a dra-
matic and constructive way. Chairman
Dean’s comments are not worthy of the
great Democratic Party. I am not here
to pick a fight with him, but I do want
to note that I and others, particularly
on the Judiciary Committee, have for a
long time been waging the fight for an
African-American woman who deserves
to be confirmed to the DC Circuit
Court of Appeals.

Any fair reading of Justice Brown
has to remember that for over 25 years
she has provided public service through
her legal skills. She has most recently
been a member of the California Su-
preme Court, since 1996. She is the first
African-American woman to sit on that
court. Prior to her appointment to the
California Supreme Court, she was an
associate justice of the California
Court of Appeals. From 1991 to 1994, she
served as a legal affairs secretary to a
former colleague of ours from Cali-
fornia, the former Governor Pete Wil-
son. Her office monitored all signifi-
cant State litigation and had general
responsibilities for acting as legal liai-
son between the Governor’s office and
executive departments. She performed
the heavy duties of her office with un-
failing fidelity. And Governor Wilson
wrote in his letter to UCLA’s nomi-
nating committee:

She often told me what I did not wish to
hear.

In her 9 years on the California Su-
preme Court, Justice Brown has earned
a solid reputation of being fair and
competent in her jurisprudence and as
one who is committed to the rule of
law. In fact, it needs to be said again
and again what was written of her by 12
of her current and former colleagues in
the California judiciary. It is a bipar-
tisan group, as many Democrats as Re-
publicans. They wrote:

Much has been written about Justice
Brown’s humble beginnings, and the story of
her rise to the California Supreme Court is
truly compelling. But that alone would not
be enough to gain our endorsement for a seat
on the federal bench. We believe that Justice
Brown is qualified because she is a superb
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judge. We have worked with her on a daily
basis and know her to be extremely intel-
ligent, keenly analytical, and very hard
working. We know that she is a jurist who
applies the law without favor and without
bias, and with an even hand.

It is notable what many of her col-
leagues have said before. She was born
in 1949 in Alabama to sharecroppers.
She attended segregated schools and
came of age in the midst of Jim Crow
laws. Jim Crow laws were not a prod-
uct of Republicans.

Janice Rogers Brown, however, is a
conservative. Some conservatives, of
course, have stated that she is more of
a libertarian than a conservative. But I
guess that is bad enough as far as lib-
eral Democrats are concerned. At the
heart of her judicial philosophy is the
notion that property rights and eco-
nomic liberty deserve judicial protec-
tion.

In an opinion on a California rent
control ordinance, Justice Brown stat-
ed in her dissent:

. arbitrary government actions which in-
fringe property interests cannot be saved
from constitutional infirmity by the bene-
ficial purposes of the regulators.

That is, the government and politi-
cians cannot arbitrarily take away a
person’s right to property for the
‘“‘common good.”’

Critics charge that Brown will be un-
able to separate her personal ideology
and philosophy from judicial rulings.

Justice Brown has stated:

I do recognize the difference in the role be-
tween speaking and being a judge.”

I urge the confirmation of this distin-
guished African-American woman and
ask my colleagues to support her.

The PRESIDING OFFICER (Mr.
CHAFEE). The Senator from Massachu-
setts is recognized.

Mr. KENNEDY. Mr. President, Janice
Rogers Brown should not be confirmed
to the D.C. Circuit. I listened to the el-
oquent statement of my friend from
Oregon. This is not an issue where we
are voting on a life story. What we are
talking about is a vote for a nominee
to the D.C. Circuit and whether that
person’s votes will be consistent with
our constitutional values and will that
person have an understanding of the
very special role the D.C. Circuit has in
interpreting the laws which have been
passed by the Congress and which are
subject to the D.C. Circuit Court’s in-
terpretation. That is enormously im-
portant because there are so many of
those laws that provide important pro-
tections—for example, OSHA legisla-
tion and whether we are going to have
safe working conditions for workers.

As a result of the passage of the
OSHA legislation, across this country
we have seen a reduction in the number
of deaths of workers in plants and fac-
tories and construction reduced by
half. We have made progress. There are
those forces who want to weaken OSHA
because many of the companies believe
the penalties under OSHA are a cost of
doing business, and this puts workers
at risk.
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These very important legal issues
and questions interpreting the legisla-
tion which we have passed and have up-
dated are the same ones that will come
to the D.C. Circuit.

As impressive as the life of this
nominee is, if we are really interested
in what is going to happen in the D.C.
Circuit as it affects constitutional
rights and liberties, as well as legisla-
tive actions we have taken, it is fair to
insist that the person who is nomi-
nated is going to have a core commit-
ment to the constitutional values and
also a healthy respect for actions that
have been taken by Republicans and
Democrats and legislation that has
been signed by the President. Using ei-
ther of those standards, this nomina-
tion fails. I wish to take a few mo-
ments to elaborate on that issue.

The D.C. Circuit is widely considered
the second most important court in the
country after the Supreme Court. It is
the court that most closely oversees
the actions of Federal agencies, and its
duty is to give a fair hearing in cases
on governmental protections, environ-
mental laws, civil rights, workers’
rights, and on public health and safety.
Nominees to this important court
should have a clear commitment to up-
holding the law in these areas. And
Janice Rogers Brown’s record shows
not only that she lacks the commit-
ment but that she is hostile to any
form of governmental action.

Although located here in the District
of Columbia, the D.C. Circuit affects
all Americans because its decisions
have broad national impact. Some
cases, such as those involving review of
national air quality standards under
the Clean Air Act and national drink-
ing water standards under the Safe
Drinking Water Act, can only be heard
in the D.C. Circuit.

In this country over the last 4 years,
we have doubled the deaths of asth-
matic children in this Nation. Why? I
think we can point to it: because of the
relaxation and the change in the Clean
Air Act and the relaxation of rules and
regulations. As a result of that, chil-
dren in downwind States from a lot of
these companies that are burning tox-
ins have experienced a dramatic in-
crease in breathing difficulty and in
asthma deaths. That is directly attrib-
utable to the change in the rules and
regulations of the Clean Air Act. When
there are new rules and regulations to
the Clean Air Act and they are chal-
lenged, they go to the D.C. Circuit. The
D.C. Circuit makes a judgment that
will have a direct impact, for example,
on whether your child or children may
very well have enhanced problems with
asthma.

I have a chronic asthmatic son who
happens also to be a Congressman. I
follow this issue very closely. I know
what has been developing over recent
times in terms of the relaxation of the
Clean Air Act. We can directly at-
tribute that to the relaxation of rules
and regulations. Those judgments and
decisions are made virtually jointly by
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the administration with Executive or-
ders and, secondly, by the D.C. Circuit.
That is illustrative of the range of dif-
ferent issues that come before the D.C.
Circuit Court.

Some cases, such as those involving
the review of national air quality
standards under the Clean Water Act
and the national drinking water stand-
ards under the Safe Drinking Water
Act, can only be heard in the D.C. Cir-
cuit. We know about the dramatic in-
crease in mercury that is taking place
in streams all across this country. It
has had a devastating impact on the
fish and the ecosystems of so many of
the rivers. That has been ingested. It
provides an important health hazard
for expectant mothers. Those happen
to be the health implications as a re-
sult of individuals who do not have a
strong commitment to issues involving
the clean drinking water legislation
that has been passed by the Congress.

This court also hears the lion’s share
of cases involving rights of employees
under the Occupational Safety and
Health Act and the National Labor Re-
lations Act. As a practical matter, be-
cause the Supreme Court can only re-
view a small number of these lower de-
cisions, the judges in the D.C. Circuit
often have the last word on these im-
portant rights.

Other cases end up in the D.C. Circuit
because the party bringing the appeal
is allowed to choose to have the case
heard there. That is true, for instance,
in appeals of the National Labor Rela-
tions Board involving fair working con-
ditions. So people from California to
Alabama, Texas to Massachusetts,
often find their cases decided by the
D.C. Circuit.

Janice Rogers Brown has said that
where government moves in, commu-
nity retreats, and civil society disinte-
grates. She has said that government
leads to families under siege, war in
the streets. In her view, *“ ... when
government advances . . . freedom is
imperiled [and] civilization itself jeop-
ardized.”

Her actions on the California Su-
preme Court match her words. Time
and again she has struck down basic
protections. Her supporters try to ex-
plain away her record. They say she is
conservative but well within the main-
stream of conservative thought. But
that is not credible. Mainstream does
not mean extreme, except possibly in
George Orwell’s dictionary.

Even George Will, the well-known
conservative columnist, has admitted
that Janice Rogers Brown is out of the
mainstream. She does not belong on
any court, much less the second most
important court in the land.

President Bush has often said that he
wants to appoint judges who will
strictly follow settled law, not judges
who will legislate from the bench. But
Janice Rogers Brown is exactly that
sort of judicial legislator. In fact, when
she joined the California Supreme
Court, the California State Bar Judi-
cial Nominees Evaluation Commission
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had rated her ‘‘not qualified” based not
only on her lack of experience but also
because she was specifically ‘‘prone to
inserting conservative political views
into her appellate opinions’ and was
“insensitive to established precedent.”

Since joining the California Supreme
Court, she has written opinions stating
that judges should not follow settled
law if they disagree with it. She has
said that judicial activism is not trou-
bling, per se; what matters is the world
view of judicial activists. As one con-
servative commentator in the National
Review pointed out, ‘‘if a liberal nomi-
nee . . . said similar things, conserv-
atives would make short work of her.”

Last month, the D.C. Circuit decided
several claims of discrimination. Yet
Janice Rogers Brown has issued opin-
ions that would have prevented victims
of age and race discrimination from ob-
taining relief in State court. She dis-
sented a holding that victims of dis-
crimination may obtain damages from
administrative agencies for their emo-
tional distress. She has questioned
whether age discrimination laws ben-
efit the public.

Her record on civil rights is so abys-
mal that her nomination is opposed by
respected civil rights leaders such as
Julian Bond, chairman of the NAACP,
and Rev. Joseph Lowrey, president
emeritus of the Southern Christian
Leadership Conference who worked
with Dr. Martin Luther King, Jr., in
the civil rights movement and who has
fought tirelessly for many years to
make civil rights a reality for all
Americans.

Her nomination is also opposed by
the Congressional Black Caucus, the
Leadership Conference on Civil Rights,
the National Bar Association, the Coa-
lition of Black Trade Unionists, the
California Association of Black Law-
yers, the Delta Sigma Theta Sorority,
the second oldest sorority of African-
American women. Her nomination is
opposed by Dorothy Height, president
emeritus of the National Council of
Negro Women, who last year received a
Congressional Gold Medal for her serv-
ice to the Nation.

Justice Brown should not be given
the chance to rule on discrimination
cases on the Nation’s second most im-
portant court.

In May, the D.C. Circuit decided the
cases of two retirees seeking retire-
ment benefits. Yet Janice Rogers
Brown has said that senior citizens
cannibalize their grandchildren by
seeking support from society in their
old age. Do we want a judge such as
that on the D.C. Circuit deciding
claims for retirement benefits?

Last month, the D.C. Circuit also de-
cided a case involving Social Security
benefits for a widow and her children.
But Janice Rogers Brown has called
the New Deal which created Social Se-
curity the triumph of a socialistic rev-
olution. Do we really believe she will
deal fairly with claims involving Social
Security if she is confirmed to the D.C.
Circuit?
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We have confirmed over 200 of Presi-
dent Bush’s nominees. Almost all of
them were confirmed with Democratic
support. Almost all of them were very
conservative. But there is a difference
between being conservative, as those
nominees were, and being committed
to rolling back basic rights, which is
what Janice Rogers Brown’s record
clearly shows.

There are many well-qualified Repub-
lican lawyers who would be quickly
confirmed, but the President has se-
lected Janice Rogers Brown, who is
clearly hostile to the very laws the
D.C. Circuit is required to enforce. In
doing so, the President has guaranteed
that the Senate would spend many
weeks dealing with this controversial
nomination.

Many people across the Nation are
wondering why judicial nominations
have recently consumed so much of our
time in the Senate. Why have we seen
so many more battles over judicial
nominations than in other years? The
truth is that there would be no need to
spend so much time on nominations if
the President picked mainstream
nominees. Nominees could be more
quickly confirmed if the President re-
turned to the tradition of consulting
with Republican and Democratic Mem-
bers of Congress about them.

The bipartisan agreement by our 14
Senate colleagues on the nuclear op-
tion emphasized that the word ‘‘ad-
vice”’ in the Constitution speaks to
consultation between the Senate and
the President with regard to the use of
the President’s power to make nomina-
tions. The Federal courts are not sup-
posed to decide cases to please special
interests that have influence with the
party in power. The courts do not be-
long to either party, Republican or
Democrat. Americans expect, and de-
serve, judges who will treat everyone
fairly and decide cases based on the
law, not their own ideology. The only
way to ensure that result is for Presi-
dents to consult with both parties in
the Senate before selecting a nominee.

We have spent endless hours, dozens
of days, too many weeks debating rad-
ical judges and Republican attempts to
abuse power. Meanwhile, look what is
happening to the strength and the se-
curity of this country. Our military
forces are protecting America amidst a
growing insurgency and increasingly
dangerous conditions. Our men and
women in uniform need armored
humvees and electronic jammers for
protection against roadside explosives
in Iraq.

It is unconscionable that month after
month the Pentagon kept sending men
and women on patrol without proper
equipment. The Defense authorization
bill will provide $344 million for up-ar-
mored humvees and armor Kits and
$600 million for electronic jammers.
This money should be approved with-
out delay. But there is a judgment and
decision by the Republican leadership
that we are going to spend more time
on these judges that are so far out of
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the mainstream, that are in the ex-
treme in terms of their views about
constitutional principles and values.

We know that this body should be
finishing. If we are going to be fin-
ishing the work on judges this week,
we should then be proceeding to the
Defense authorization bill. The House
of Representatives has completed it.
Although the appropriators for the ap-
propriations for the Defense authoriza-
tion bill have not completed work, gen-
erally, that is the first appropriations
bill that we consider. Generally, that is
the legislation that passes here in the
month of July. But, no, it has been the
judgment and decision that we are
going to spend more time on these
judges who are clearly out of the main-
stream. Mr. President, 96 percent of the
judges have been approved, but it is the
judgment of the President and the ma-
jority here that we are going to debate
these judges who are clearly out of the
mainstream of judicial thinking.

It is a question of priorities. It does
seem to me this Nation is better served
if we have judges in the mainstream of
judicial thinking, that we give them
the consideration, that we give them
the approval, as we have on the 95 per-
cent of those who have already been
approved, and then be considering the
Defense authorization bill—which is a
priority. It is a priority not only get-
ting it passed so the conferences can
make progress, but it is an indication
of our priorities, and it sends a mes-
sage to our troops, as well, overseas
and to the American people as to what
we believe is important. Now that we
have effectively spent all this time,
these weeks, on judges who are so out-
side the mainstream—now we are going
to be considering an Energy bill next
week, not the Defense authorization
bill. I think that is the wrong decision
and the wrong priority.

Our citizens want lives of oppor-
tunity and fulfillment for themselves
and their children. They wonder how
they can afford the massive tuition
cost increases that are putting college
beyond the reach of so many students.
If the President consulted with the
Senate on judicial nominees, as the
Constitution anticipates, and which
any fair reading of the Constitutional
Convention would indicate, we could be
working on problems such as that. It is
interesting reading about the Constitu-
tional Convention. We find, for the
great majority of the time of the Fed-
eral Constitutional Convention, the de-
cision of the Founding Fathers was to
give the Senate the complete authority
for naming Federal judges and approv-
ing them. In the last few days, the last
8 days of the Constitutional Conven-
tion, they decided that the power
should be shared and divided.

In sharing that power, we exercise
our judgment, as Members of the Sen-
ate, whether we believe these nominees
are committed to the values of the
Constitution. That is what is tested
with these nominees. If we were not
considering these nominees who are
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clearly outside the mainstream, we
would have a chance to consider the
Defense authorization bill, and we
would have a chance to perhaps debate
why it is hundreds of thousands of
young children of the middle class
struggle to pay student loans? Student
loans are guaranteed by the Federal
Government, but because of a policy of
the Department of Education, the loan
companies are subsidized at a 9.5 per-
cent rate of return. Why aren’t we de-
bating that? It can make a difference
to the cost of education, to working
families and middle-income families.
Do you think that is on our agenda?
No, that is not on our agenda. We can’t
consider that.

We can’t consider the Defense au-
thorization bill. We are only going to
be considering the qualifications of
judges who are out of the mainstream
of judicial thinking.

Countless Americans are lying awake
at night, wondering how they can af-
ford their health insurance as their
premiums constantly go up, year after
year. Just today, Families USA re-
leased a report that $1,000 of your in-
surance premium, that is the average
premiums Americans are paying—3$1,000
comes out of your pocket because we
refuse to act on the challenges of
health insurance for average working
Americans. We are not debating that.
We are not discussing it. We refuse to
consider it. No, we are right back to
where we are in considering these con-
troversial judges.

Here is Families USA: Every Amer-
ican ought to know they are paying
$1,000 on their health insurance be-
cause someone else is not covered. We
have seen the constant number of unin-
sured go up. So, America, wake up.
Your health insurance costs are going
to continue to go up, and we see more
Americans losing their health insur-
ance. Don’t we think that is a national
problem? Don’t we think that is some-
thing we ought to be debating here in
the Senate? No, that is not a priority.
We are debating these controversial
judges.

The working families of this country,
the struggling middle class, is con-
cerned about the decline in their stand-
ard of living. They have worked hard
all their lives, but they keep facing ris-
ing prices, jobs that could disappear to-
morrow and less secure retirement.
They want to pay their bills, put a lit-
tle aside for tomorrow, but that is
harder and harder to do. This article
says that General Motors just laid off
25,000. They will reduce hourly workers
by 25,000. Plant closings seen. Plants
hope to avoid layoffs in the biggest
cutback since 1992.

Why aren’t we doing something
about this, this afternoon? Why aren’t
we debating what we ought to be doing
to help those families? Can you imag-
ine being one of the members of those
families who had worked 10, 20, or 30
years and found out you are one of
those 25,000 families?

No one is suggesting there is a quick,
easy solution to it, but it is a problem,
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and it is a challenge. Just as we heard
yesterday in our Human Resource
Committee about the issue of pen-
sions—you could not pick up your
newspaper across America yesterday
and not find out about unfunded pen-
sion plans in the airlines. The guaranty
agency, the PBGC agency which is to
guarantee these pensions, is $23 billion
in deficit, with the prospect of addi-
tional airlines going into bankruptcy
and the airlines dropping all those indi-
viduals where they will not get nearly
what they have sacrificed for and paid
into retirement. Don’t you think that
is important enough that we ought to
be debating that issue, talking about
that here on the floor of the Senate?
Isn’t that a priority for hundreds of
thousands or millions of Americans? It
certainly should be. It is in my State.
But, oh, no, let’s talk about Janice
Rogers Brown.

Let’s talk about William Pryor, who
has an absolute disdain for the voting
rights bill. He has a disdain for the
Americans with Disability Act. I have
been here. My friend ToM HARKIN and
others, in a bipartisan way, we passed
that Americans with Disabilities Act
with the leadership we had with Bob
Dole. Read the opinions of Mr. Pryor
about that. He has an absolute con-
tempt for the Congress in the way he
addressed the Americans With Disabil-
ities Act. We are going to be spending
days to make sure the American people
understand and know what Mr. Pryor
said about the Americans With Disabil-
ities Act, let alone what he said about
voting rights, let alone what he said
about family and medical leave. That
is something which millions of families
take advantage of—mot paid family
leave, but just emergency family leave
to be able to go back and take care of
a sick child or a sick parent. Not ac-
cording to Mr. Pryor.

But, nonetheless, Republicans and
this President sent this nominee up
here, and it is important for us to be
able to explain to the American people
why we are opposed to that nominee.
But they chose to nominate. They send
the nominee. That is the President, he
has that authority. He sends them up
here when they are controversial, the
other side supports it, we explain what
our position is, they threaten to close
us down and muzzle us and gag us by
changing the rules in midstream—
which we have fortunately been able to
resist here. But all of that is a higher
priority for the other side, for this ad-
ministration, than to consider these
workers who have been laid off; pension
plans which are of such importance;
the escalating costs we find out today
for students in the middle class in
terms of education—that is the failure
of this institution at this time.

Oliver Wendell Holmes said we must
be involved in the actions or passions
of our times or risk not to have lived.
What is involved in the actions and
passions of the times, certainly for
these 25,000 workers, is the fact they
are not going to go to work. For the re-
tirees, the millions, what is involved in
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their actions and passions is their re-
tirement program. And for all Ameri-
cans, when they are paying an addi-
tional $1,000, which they should not be
paying, and we are doing nothing about
it. They care about that. Those are
issues which they care about. The mid-
dle class is paying dramatically more
than they should, in terms of the inter-
est on student loans, than they should
or need to. We ought to be debating
those issues, but we are not able to do
so because that is not the priority of
this administration or this Senate.

Democrats would like nothing better
than to turn to other issues rather
than debate this controversial nomina-
tion. But we know that the work we do
in Congress to improve health care, re-
form public schools, protect working
families and enforce civil rights, is un-
dermined if we fail in our responsi-
bility to provide the best possible ad-
vice and consent on judicial nomina-
tions.

Needed environmental laws mean lit-
tle to a community that cannot en-
force them in the Federal courts. Fair
labor laws and civil rights laws mean
little if we confirm judges who ignore
them.

Deciding who is confirmed to the
D.C. Circuit is too important to ignore.
The important work we do in Congress
on all of these and other issues is un-
dermined if we fail in our responsi-
bility to provide the basic advice and
consent on judicial nominations. Basic
rights and important laws mean little
if we confirm judges who ignore them.

I want to wind up with a headline of
today in the Washington Post. Here it
is: ‘““Tobacco Escapes Huge Penalty.
U.S. Seeks $10 Billion Instead of $130
Billion.”

The $130 billion was the recommenda-
tion of the professional lawyers in the
Justice Department. The political law-
yers in the Justice Department rec-
ommended $10 billion. That is accord-
ing to the news reports. We know his-
torically that former Attorney General
Ashcroft did not want to bring the
case, but nonetheless the case was
brought. The recommendation by the
Government attorneys was for $130 bil-
lion but, oh no, the political lawyers
evidently, according to the news re-
ports, won the day and the amount rec-
ommended was for $10 billion. Even the
tobacco companies were amazed.

What was that $130 billion going to
be used for? That $130 billion was going
to be used for smoking cessation to get
them to stop smoking, to stop them
from the addiction of nicotine. An im-
portant impact can be made in terms of
stopping children from being involved
with tobacco and cancer, especially
lung cancer, but, no, the Department
said: We want just $10 billion.

We ought to be debating that issue.
We ought to be finding out—has my
time expired?

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. KENNEDY. The next half hour is
allocated to the Senator from New
York; is that correct?
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The PRESIDING OFFICER. That is
the Chair’s understanding.

Mr. KENNEDY. I ask unanimous con-
sent to be able to proceed on Senator
SCHUMER’s time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. I know my friend
from New York is on his way, but that
point should not be lost. Here we have
just within the last several days an
issue that can make such a difference
to every parent in this country who has
a teenage child. Every single day, 4,000
children start to smoke, and 2,000 be-
come addicted. We have the oppor-
tunity with this judgment to have a
major national program to discourage
young children from going into it, and
the Government says: No, we are going
to go for not even a slap on the wrist.

We have evidence today about the in-
crease in the cost of health insurance
by more than $1,000 a year. That is
something families understand. We
have the increased cost of education.
That is something families understand.

Then there are the pension problems
of workers who have worked and con-
tributed to their pensions over the
yvears, and they are now virtually
evaporating. These are real issues of
real people. But, no, the President and
the Republicans want us to spend our
time on these controversial judges that
fail to meet the fundamental require-
ment of core commitment to the val-
ues of the Constitution and the under-
standing of the legislative process
which protects the lives, the well-
being, and the future of our country
and families in this Nation.

For all of those reasons, this nominee
should be rejected, and we ought to get
about the country’s business and get
away from these controversial judges
who are clearly outside of the main-
stream of judicial thinking.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. I ask unanimous con-
sent that the time that was allocated
to Senator FEINSTEIN from 1:30 to 2 be
allocated to me.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SCHUMER. Mr. President, I am
here once again to debate whether Jan-
ice Rogers Brown deserves to be placed
on the D.C. Court of Appeals. I have
been very actively involved in this
issue. I could not feel more strongly
about a nominee to the bench. I could
not feel more strongly about whether
somebody belongs on the bench than
Janice Rogers Brown.

We know for a fact that she is intel-
ligent. We know she is articulate. We
know she is accomplished and we know
she is passionate. I respect every one of
those qualities. She has a particular
world view. She is not shy about it. It
is apparent in her speeches, it is appar-
ent in her opinions, and it is apparent
from her testimony before the Judici-
ary Committee.

Were she to be elected to the Senate,
I would relish the opportunity to de-
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bate the merits of the various laws she
might introduce because if one looks at
her writings, it is pretty clear. She
well might introduce legislation to re-
peal Social Security. She well might
introduce legislation to erase child
labor laws. She well might introduce
legislation to eliminate workplace
safety laws. She well might introduce a
bill to abolish zoning laws because in
all of her speeches and opinions she has
stood for these things.

Were she a Senator, she would no
doubt be a passionate champion of a far
right legislative agenda, and that
would be her mandate. That is clearly
what she believes. That would be her
right. She would be free to legislate to
her heart’s content. That is our job as
Senators.

Were she a legislator she could not
only continue to fulminate, as she has,
about the New Deal being a triumph of
our socialist revolution, she could ac-
tually introduce legislation to over-
turn it. Were she a legislator, she could
not only vilify, as she has, ‘‘senior citi-
zens Wwho blithely cannibalize their
grandchildren because they have a
right to get free stuff,”” she could intro-
duce legislation to eliminate benefits
for the elderly.

Were she a legislator, she could not
only say, as she has, that ‘“where gov-
ernment moves in, community re-
treats, and civil society disintegrates,”
she could actually introduce legisla-
tion to erase environmental laws,
worker protection laws, minimum
wage laws and other laws that have
protected a wide swath of American
people for decades, some even cen-
turies.

Janice Rogers Brown is not a legis-
lator, although sometimes she plays
that role. She has been nominated to
the bench, not elected to the Senate.

I cannot put it any better than con-
servative commentator Andrew Sul-
livan, who said that given her judicial
activism, ‘‘Janice Rogers Brown should
run for office, not the courts.”

Now, that is a conservative col-
umnist who is hitting the nail on the
head. It is not her views he opposes, it
is, rather, the means by which she will
attempt to impose those views on the
American people, through the courts.

So while Janice Rogers Brown is
smart, passionate, and articulate, Jan-
ice Rogers Brown is also hands down
the worst nominee put forward by
President Bush. She wants to make
law, not interpret law. I thought that
was what mainstream Democrats and
mainstream Republicans alike wanted
to avoid on the bench at all costs.

I have been asking a question on the
floor for the last several days. How can
moderates, or moderate conservatives,
support Janice Rogers Brown when she
does not meet any of the criteria they
claim a judge must meet? Is she a
strict constructionist? No. When it
suits her. Is she a judicial activist?
Yes, whenever she wants to find a re-
sult that meets her world view. Is she
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out of the mainstream of even conserv-
ative thinking? It seems pretty obvious
she is.

I have yet to hear a good answer
from my colleagues about why they
would vote for her. It should not be her
history. It is an admirable history, but
that is not why we place people on the
bench.

I have heard a lot of rhetoric, I have
heard a lot of tortured explanations, I
have heard a lot of selective citations,
and I have heard a lot of smokescreens.
But you know what I have not heard.
Little of what I have heard is a real re-
sponse to the substance of comments
made by distinguished conservative
thinkers, not statements by DICK DUR-
BIN, TED KENNEDY, HARRY REID, or
CHUCK SCHUMER but by vocal conserv-
atives, about Janice Rogers Brown.

My friend from Utah, Senator HATCH,
said on this floor yesterday: Over the
years, I have grown accustomed to
talking points of Brown’s liberal oppo-
sition. I think I have committed some
of them to memory now. Some liberal
elitists charge she is extreme. Some
liberal elitists charge she is out of the
mainstream. Some liberal elitists
charge she is a radical conservative.

Liberal elitists? Let us take a look at
the record of some of the Iliberal
elitists the Senator from Utah so dis-
dains.

Here is National Review writer,
Ramesh Ponnuru, a very conservative
writer. He says:

Republicans, and their conservative allies,
have been willing to make . . . lame argu-
ments to rescue even nominees whose juris-
prudence 1is questionable. Janice Rogers
Brown . . . has argued that there is properly
an ‘‘extra-constitutional dimension to con-
stitutional law.” She has said that judges
should be willing to invoke a higher law than
the Constitution.

That is from the National Review—
let me repeat, the National Review.
How many liberal elitists make their
living writing for the National Review?

Here is more from the National Re-
view: Janice Rogers Brown has said
that judicial activism is not troubling
per se. What matters is the world view
of the judicial activist.

Or how about George Will? Is he a
liberal elitist, I ask my friend from
Utah? Is he out of the mainstream?
Well, he thinks Janice Rogers Brown
is. He says that Janice Rogers Brown is
out of the mainstream of even conserv-
ative jurisprudence. Maybe someone
can tell me when George Will became a
liberal elitist. Here is what he said:

Janice Rogers Brown is out of that main-
stream [of even conservative jurisprudence]
... It is a fact. She has expressed admira-
tion for the Supreme Court’s pre-1937 hyper-
activism in declaring unconstitutional many
laws and regulations of the sort that now de-
fine the post-New Deal regulatory State.

Which mainstream was he talking
about? George Will wrote that she was
out of the mainstream of conservative
jurisprudence.

How can somebody who calls the New
Deal a socialist revolution be main-
stream?
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Or listen to the words of conservative
writer Andrew Sullivan. He is such a
Brown-bashing liberal elitist that he
actually agrees with many of Justice
Brown’s views. He said there is a case
to be made for ‘‘the constitutional ex-
tremism of one of the President’s fa-
vorite nominees, Janice Rogers Brown.
Whatever else she is, she does not fit
the description of a judge who simply
applies the law. If she isn’t a ‘judicial
activist’ I do not know who would be.”

Sullivan also stated: I might add, I
am not unsympathetic to her views,
but she should run for office, not for
the courts.

It is not the liberal elitists but
thinking conservatives, remembering
the principles that used to guide con-
servatives in picking judges, who are
pointing out Janice Rogers Brown’s
shortcomings. What we really have on
the other side by some is opportunism.
Abandon the view of what a judicial ac-
tivist should be. Abandon the view of
what a strict constructionist should be.
We like her views. We are supporting
her. There has not been anyone like
Janice Rogers Brown to come before us
in a very long time. A conservative
nominee, if the rhetoric from the Presi-
dent and the Republican leaders is to
be believed, must be at least three
things: a strict constructionist, judi-
cially restrained, and mainstream.

We have not seen a more activist
judge nominated than Janice Rogers
Brown. We have not seen a judge who
believes less in judicial restraint than
Janice Rogers Brown. We have not seen
a judge nominated more out of the
mainstream than Janice Rogers Brown.

She is not a strict constructionist.
When it came to proposition 209, she
said she should ‘‘look to the analytical
and philosophical evolution of the in-
terpretation and application of Title
VII to develop the historical context
behind” proposition 209. That is not the
legal analysis you would expect from a
strict constructionist.

Is Janice Rogers Brown a dependable
warrior against the scourge of conserv-
atives everywhere—judicial activism?
No, there has not been a nominee to
the bench who is more a judicial activ-
ist than Janice Rogers Brown. Her own
words demonstrate that she is quick to
want to reverse precedent, the very
definition of an activist judge.

Time and time again, she has jumped
at the chance to reshape settled law.
She said:

We cannot simply cloak ourselves in the
doctrine of stare decisis.

That was in People v. Braverman in
1998. That is anathema to the whole
way judges make law. Stare decisis,
looking at previous cases, is the gov-
erning principle; strict construc-
tionists believe in it more than anyone
else.

Again, I repeat this comment and I
will be incredulous if people—particu-
larly moderates or those who claim to
want to uphold conservative judicial
principles—can vote for her:

We cannot simply cloak ourselves in the
doctrine of stare decisis.
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She also said she was ‘‘disinclined to
perpetuate dubious law for no better
reason than it exists,” People v. Wil-
liams.

The commercial speech doctrine needs and
deserves reconsideration, and this is as good
a place as any to begin.

That was Kasky v. Nike, 2002.

Here is what the California State bar
judicial nominees said, who gave her a
“not qualified” rating when she was
nominated to the supreme court in
1996: She was ‘‘insensitive to estab-
lished legal precedent.”

Again, the record shows the Presi-
dent has not nominated a judge more
activist than Janice Rogers Brown.
The President has not nominated a
judge more out of the mainstream than
Janice Rogers Brown. The President
has not nominated a judge who has less
respect for judicial restraint than Jan-
ice Rogers Brown.

Some of her views are so far out of
the mainstream that for my colleague
to compare Justice Ginsburg to Janice
Rogers Brown is laughable. Let’s re-
member how Justice Ginsburg was ap-
proved. Senator HATCH was called by
Bill Clinton. Senator HATCH researched
Justice Ginsburg and said she would be
acceptable.

Has President Bush called anyone
and asked about Janice Rogers Brown?
No. If T were President Bush, I would
not want to because the answer they
would get back would be clear: She
does not belong on the bench.

Let me give another example. If you
ask most lawyers to name the worst
Supreme Court cases of the 20th cen-
tury, Lochner would be near the top of
every list. But Justice Brown thinks it
is correctly decided. That is a decision
in 1905. Does that place her in the
mainstream?

She described the New Deal as a tri-
umph of America’s socialist revolution.
Does that place her in the mainstream?

On another occasion, she said:

Today’s senior citizens blithely cannibalize
their grandchildren because they have a
right to get as much ‘free’ stuff as the polit-
ical system will permit them to extract.

Does that place her in the main-
stream?

In another instance she wrote:

Where government moves in, community
retreats, civil society disintegrates, and our
ability to control our own destiny atrophies.

Does that place her in the main-
stream?

Janice Rogers Brown is so far out of
the mainstream she cannot even see
the shoreline. Janice Rogers Brown, as
George Will has correctly pointed out,
may be many things, but she is not
even in the mainstream of conservative
jurisprudence.

Some of my colleagues on the other
side have said, well, she is being un-
fairly attacked because of a few
“musings’” and ‘‘extra judicial” com-
ments. At her hearing, Justice Brown
herself made the point we should view
her speeches separately from her judi-
cial opinions. A little defensive, I
would say.

Let’s compare her speeches and her
judicial opinions. In a speech to the
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Federalist Society, Justice Brown com-
pared the end of the Lochner era to a
socialist revolution. Her words: ‘‘so-
cialist revolution.”

She distances herself from that com-
parison by saying that it was part of a
speech made to a young audience de-
signed to ‘‘stir the pot.” I think that is
a pretty radical comment for any sit-
ting judge to make in any context,
even if it is designed to stir debate.

But I am not satisfied it is just her
personal view and has no bearing on
her judicial opinions because time and
time again what she says in these
speeches is repeated in her opinions.

In Santa Monica Beach v. Superior
Court she called the demise of the
Lochner era the ‘‘revolution of 1937.”
That is nearly identical to what she
said in the Federalist Society speech.

Is this what she is going to do when
she is on the court? Stir the pot?

It is not the only example. Here is
another. She was asked about a speech
given to the Institute of Justice where
she said:

If we can invoke no ultimate limits on the
powers of government, a democracy is inevi-
tably transformed into a Kleptocracy—a li-
cense to steal, a warrant for oppression.

She dismissed that speech saying it
does not reflect necessarily her views
as a judge.

But in San Remo v. City and County
of San Francisco, she said, regarding a
planning ordinance:

Turning a democracy into a Kleptocracy
does not enhance the stature of thieves; it
only diminishes the legitimacy of govern-
ment.

Her views as a private citizen, and
her views as a judge seem to be, unfor-
tunately, quite the same. It couldn’t be
more obvious. She cannot explain how
virtually identical rhetoric that many
would call extreme finds its way into
both her speeches and her judicial opin-
ions.

I will go back to my friend from Ken-
tucky, Senator MCCONNELL. He drew a
comparison in support of Janice Rogers
Brown. He said, like Janice Rogers
Brown, Ruth Bader Ginsburg had made
some provocative comments early in
her career, but she was confirmed by
her Senate.

I say to my colleague from Texas:
Senator, I know Ruth Bader Ginsburg.
Ruth Bader Ginsburg is a friend of
mine. Janice Rogers Brown is no Ruth
Bader Ginsburg.

Justice Ginsburg established such a
record of moderation on the D.C. Cir-
cuit Court of Appeals that President
Clinton was able to nominate her after
getting advice from Senator HATCH
that she was a mainstream liberal.

No one expects our President to
nominate liberal nominees. They are
going to be conservative. We have sup-
ported these conservatives up and down
the line. Now the number is 209 out of
219 because, with the approval of Pris-
cilla Owen, we have no longer blocked
10. When someone is out of the main-
stream, that is when we oppose them.

In the end, what does the record show
about Janice Rogers Brown? Not the
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rhetoric, not the smokescreens. Again,
I challenge my colleagues to discuss
her record, not dismiss it, saying it is
just rhetorical. How can anyone justify
a record such as this?

Here is what Janice Rogers Brown’s
record shows. She is not strict in her
construction. She is not mainstream in
her conservatism. She is not quiet
about her activism.

So I am left with the same question:
Why is Janice Rogers Brown touted as
the model conservative judge when she
is anything but conservative in her ju-
dicial approach? There are many Sen-
ators from across the aisle who would
vote against such a candidate because
her judicial philosophy could not be
more out of sync with theirs. But I
worry that there is enormous political
pressure from a few way-off-the-top
groups, the Senators from the other
side.

Here is the chart that shows the pres-
sure. These are the ‘‘yes’” votes for
court of appeals nominees and ‘‘yes”
votes for cloture on them compared to
the “no”” votes. Of all my Republican
colleagues, every vote tabulated, 2,811
times did our Republican colleagues
vote yes; twice did they vote no. One of
those was the Presiding Officer who
voted against Priscilla Owen the other
day. The other was Senator LOTT who
voted against Mr. Gregory on the
Fourth Circuit a few years ago. Other-
wise, none.

Senator FRIST has spoken in the last
few weeks about leader-led filibusters
of judges—whatever that means. What
I am concerned about is a leader-led
rubberstamping of nominees, nominees
who have not even convinced noted
conservatives they belong on the
bench. I continue to believe dJudge
Brown was one of the worst picks this
President has made to our appellate
courts. That is based on her record, not
on her race or her gender or her back-
ground.

I wish my friends across the aisle
would look at that record. If my col-
leagues on the other side ask them-
selves three simple questions—is the
nominee a strict constructionist? Is
the nominee a judicial activist? Is the
nominee a mainstream conservative?—
they would be forced to vote against
her.

I could not support Judge Brown’s
nomination the first time; I cannot
support the nomination now. I urge my
colleagues, especially my moderate
colleagues from the other side of the
aisle, to vote against her also.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Parliamentary in-
quiry: It is my understanding the sen-
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ior Senator from Utah, Mr. HATCH, is
to be recognized at the hour of 2
o’clock; am I correct?

The PRESIDING OFFICER. There is
no such order.

Mr. WARNER. Well, then, I just sim-
ply, in my own right, seek the floor.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I rise
today in support of the nomination of
Justice Janice Rogers Brown to serve
as a judge on the U.S. Court of Appeals
for the District of Columbia Circuit.

The court to which Justice Brown
has been nominated is one with which
I am, I say in a humble way, most fa-
miliar. I practiced law there. When I
was an assistant U.S. attorney I ap-
peared before the Circuit Court of Ap-
peals for the District of Columbia on
many occasions. But most signifi-
cantly, upon my graduation from the
University of Virginia Law School in
1953, I was privileged to serve as a law
clerk to Judge E. Barrett Prettyman of
the U.S. Court of Appeals for the Dis-
trict of Columbia Circuit. Judge
Prettyman later became chief judge of
this very important circuit court.

As a result of the profound respect so
many people had, including myself, for
Judge Prettyman, I had the honor sev-
eral years ago of sponsoring, and with
the help of others, passing, legislation
to name the Federal courthouse in D.C.
after Judge Prettyman.

Now, a half century later, after I had
the honor of serving as a law clerk on
this court, I am pleased, today, to
strongly support the nomination of
Justice Janice Rogers Brown to this
very same court.

When I started to evaluate Justice
Brown’s qualifications for this pres-
tigious judgeship, I turned first, as I do
with every nomination, to the U.S.
Constitution. Article II, section 2 of
the Constitution gives the President
the responsibility to nominate, with
the ‘“‘Advice and Consent of the Sen-
ate,” individuals to serve as judges on
the Federal courts. Thus, the Constitu-
tion provides a role for both the Presi-
dent and the Senate in this process.
The President has the responsibility of
nominating, and the Senate has the re-
sponsibility to render advice and con-
sent on the nomination.

I am very pleased to have been a part
of the group of 14 who brought before
this body a concept by which we could
proceed on these Federal judges. Jus-
tice Brown is the second in that series.
I speak with pride about our accom-
plishment. In no way do we intend to
usurp the roles of our distinguished
majority leader and the Democratic
leader. But, nevertheless, after con-
sulting with them, we went forward
with our framework agreement. And
this agreement now seems to be work-
ing for the greater benefit of the Sen-
ate and for the important role the Sen-
ate has with respect to its constitu-
tional responsibilities of advice and
consent to help establish the third
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branch of our Government—our Fed-
eral judiciary. It is essential the vacan-
cies be filled in a timely manner to en-
able that court to serve the people all
across our Nation.

With respect to judicial nominees, I
have always considered a number of
factors before casting my vote to con-
firm or give advice and consent, as the
case may be. The nominee’s character,
professional career, experience, integ-
rity and temperament are all impor-
tant. In addition, I consider whether
the nominee is likely to interpret law
according to precedent or impose his or
her own views. The opinions of the offi-
cials from the State in which the nomi-
nee would serve, or States in the case
of the circuit court of appeals, the
views of the persons who have known
and have observed the nominee
through the years, and the writings
and the record of the nominee, all are
taken into consideration. That is be-
cause I believe our judiciary should re-
flect a broad diversity of the citizens it
serves all across the Nation.

In this instance, I was privileged to
invite Justice Brown to my office. We
sat down, and I found her to be an ex-
traordinarily accomplished individual.
We had a very extensive exchange of
views regarding the important post to
which she has been nominated and the
qualifications which she possesses. And
she does possess outstanding qualifica-
tions; first, to have earned the nomina-
tion from our distinguished President
and, secondly, to earn the support of
this body in the advice and consent
role.

I believe she will make an excellent
jurist on this most respected court.

Her legal career spans more than a
quarter of a century. After graduating
with her bachelor’s degree from Cali-
fornia State University, Justice Brown
went on to earn her law degree in 1977

from the University of California
School of Law.
After passing the California bar

exam, which I believe is considered na-
tionwide to be one of the most difficult
of the bar exams, she began a career in
public service, mostly in positions with
the State of California. She worked in
the deputy attorney general’s office for
the State of California, and later
worked in the deputy secretary and
general counsel’s office in the Business,
Transportation and Housing Agency of
California—again, giving her a breadth
and depth of experience regarding the
problems and challenges that face our
citizens all over this country.

After practicing law in the private
sector for about a year, Janice Brown
returned to public service by working
in Gov. Pete Wilson’s legal affairs of-
fice from 1991 to 1994. How privileged 1
am to have served with Senator Pete
Wilson, later Governor, in this body for
a number of years. We became close
friends. We worked together, particu-
larly on matters regarding national se-
curity and the military. He was a
former marine in his lifetime, as was I,
and I have a great mutual respect for
him.
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In 1994, Janice Brown left the Gov-
ernor’s office to serve as a justice on
the intermediate California Appellate
Court. Subsequently, in 1996, my good
friend, then-Gov. Pete Wilson of Cali-
fornia, had the honor of promoting Jus-
tice Brown to the California Supreme
Court. With her appointment, Justice
Brown became the first African-Amer-
ican woman to sit on the California
high court.

Mr. President, I take humble pride in
having, during my career in the Sen-
ate, recommended to a President the
first African American in our State’s
history to serve on the United States
District Court for the Eastern District
of Virginia. His name came before the
Senate. Subsequent to confirmation,
and years of experience on the court,
he rose to become the chief judge of the
district in which his court resides in
my State. This very fine man, with his
customary quiet and dignified pride,
his superb knowledge of the law, and
understanding, serves Virginia with
great distinction today.

And such will be the case with Jus-
tice Janice Rogers Brown in her service
to the Nation on this prestigious court.

Indeed, since 1996 she has served the
citizens of the State of California on
the California high court, and she has
earned their confidence as a jurist.

In the California system, once a
judge is appointed, he or she comes be-
fore the voting public for confirmation
or rejection in the next general elec-
tion. That moment came in 1998 for
Justice Brown when she and four other
justices on the California Supreme
Court came before the public in that
election. While all were confirmed by
the California voters, it is notable that
Justice Brown was confirmed with the
highest percent of the vote, nearly 76
percent—an astounding vote of con-
fidence.

But Justice Brown’s accolades don’t
just come from the voting public in
California, they also come from a wide
range of other people who know her
well. Judges who served with her on
the California Court of Appeals, a bi-
partisan group of law school professors
in California, colleagues on other
courts across the Nation, and others—
they all agree: Justice Janice Rogers
Brown is a brilliant legal scholar who
respects the doctrine of stare decisis
and who would make an outstanding
Federal appeals court judge.

All of this is reason enough to con-
firm this highly qualified individual.
But, when you put all that Justice
Brown has achieved in context, it be-
comes even more apparent what an
amazing individual we have before us
in the Senate today.

You see, Janice Rogers Brown was
born to sharecroppers in Greenville,
AL. She attended segregated schools in
the South and came of age in the midst
of Jim Crow laws. Through hard work,
she has earned her education and her
legal credentials, and today she comes
before us as one of the most brilliant
legal minds this country has to offer.
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I am proud to speak on behalf of this
outstanding nominee, and it is my hope
that the Senate will soon confirm Jus-
tice Janice Rogers Brown to the Fed-
eral bench.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr.
SUNUNU). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, a few
weeks ago, the debate in this Chamber
captured the attention of the Nation.
At stake was the maintenance of core
constitutional principles of separation
of powers and a Ilimited judiciary
against an unprecedented strategy of
filibustering judicial nominees. Prior
to 2003, Senators exercised self-re-
straint. In theory, the opportunity was
always there for us to filibuster the
President’s judicial nominees, but out
of proper respect for the President,
whoever the President was, his power
of appointment, and with an appro-
priate modesty about our own con-
stitutional role, we refrained from ex-
ercising this power to filibuster judges.

We kept ourselves in check. In spite
of real philosophical differences about
the nature of judging and the meaning
of the Constitution’s fundamental
guarantees, we all agreed on one thing:
The Constitution’s separation of pow-
ers prevented us from adopting a strat-
egy of permanent minority-led filibus-
ters of judicial nominees.

That self-restraint was tossed aside,
however, in 2003. Led in large part by
my friend and colleague, the senior
Senator from New York, the Demo-
cratic leadership determined to engage
in a full-blown inquiry of what they
called the ideology of judicial nomi-
nees. Never before have opponents of a
limited judiciary been so brazen with
their litmus tests. They would now
openly reject qualified nominees be-
cause of their strongly held personal
beliefs, not for their judicial tempera-
ment, not for their experience, not for
their character. Rather, nominees
would be rejected because of their per-
sonal beliefs.

For some reason, what they termed
“‘strongly held personal beliefs’” were
particularly suspect. California Su-
preme Court Justice Janice Rogers
Brown, an eminently qualified jurist,
was one of the primary targets of this
radical strategy. For a few thought-
provoking speeches she had given,
some have tried to label her too ex-
treme for the bench.

There is no doubt Janice Rogers
Brown is conservative, but her views
are hardly out of the ordinary. They
are views shared by many millions of
regular citizens, citizens of different
economic, geographic, financial, eth-
nic, and religious backgrounds. Most
importantly, however, it is clear that
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her personal views, whatever they are,
do not cloud her judgment on the
bench. Justice Brown’s opinions are
fully within the mainstream of Amer-
ican jurisprudence. It is the liberal ac-
tivist groups that are purposefully mis-
representing Justice Brown’s opinions,
and what they think are her views,
that are stranded out on the far left
bank of American politics. Those
groups belong on the far left bank of
American politics, and that bank is
way out of the mainstream.

The President takes his constitu-
tional responsibilities seriously when
he nominates individuals to the Fed-
eral bench. I have worked closely with
the White House for the last 4% years
on these judges, so I know that to be
true. I know that as Senators, we take
our responsibilities seriously when we
review and confirm these individuals.
When determining a person’s fitness for
the Federal bench, we evaluate their
character and we inspect their records.
We consider judicial experience, public
service, legal work, academic achieve-
ment, personal character, and the abil-
ity for objectivity.

With these qualities in mind, it is
worth considering the view of Justice
Brown held by a number of prominent
California law professors.

In a letter sent to me in my former
capacity as chairman of the Judiciary
Committee, a group of 15 distinguished
California law professors had the fol-
lowing to say about Justice Brown:

We know Justice Brown to be a person of
high intelligence, unquestioned integrity,
and evenhandedness. Since we are of dif-
fering political beliefs and perspectives,
Democratic, Republican and Independent, we
wish especially to emphasize what we believe
is Justice Brown’s strongest credential for
appointment to this important seat on the
D.C. Circuit: her open-minded and thorough
appraisal of legal argumentation—even when
her personal views may conflict with those
arguments.

Having gotten to know Justice
Brown during this unnecessarily pro-
tracted confirmation process, I fully
concur in this bipartisan consensus.
And I can tell you she has cultivated
these virtues against many odds.

Janice Rogers Brown was born in
Greenville, AL, in 1949. She attended
segregated schools. She was a firsthand
witness to the injustice of Jim Crow
and its failure to extend the promise of
the 14th amendment to the descendants
of freed slaves. Equal protection under
the law was only a dream in the Deep
South at that time when young Janice
Rogers Brown left her African-Amer-
ican family for California.

Yet this girl who grew up listening to
her grandmother’s stories about
NAACP Fred Gray, the man who coura-
geously defended Martin Luther King,
Jr., and Rosa Parks, brought to the
golden State of California a passion for
civil rights and a need for impartial
justice.

Janice Rogers Brown cultivated this
passion for justice through a career of
almost uninterrupted public service as
an attorney. After graduating from law
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school at UCLA, she served 2 years as

deputy legislative counsel in the Cali-

fornia Legislative Counsel Bureau.

Then from 1979 to 1987, she was deputy

attorney general in the office of the

California Attorney General. Her work

there was of such high quality that it

led to her appointment as the deputy
secretary and general counsel for the

California Business, Transportation,

and Housing Agency in 1987 where she

supervised the State’s banking, real es-
tate, corporations, thrift, and insur-
ance departments. No dunce could have
done that. No person as described by
some of my colleagues on the other
side would have been chosen in that
great State of California to do that.

She has been very badly derided by

picking and choosing little snippets

here and there and taking them out of
context.

From 1991 until 1994, she served as
the legal affairs secretary to California
Gov. Pete Wilson. I personally chatted
with Pete Wilson, who is an old friend.
He said she was terrific. He relied on
her legal abilities.

Then in 1994, she embarked on the
professional journey that culminated
in her nomination to the Circuit Court
of Appeals of the District of Columbia.
First, she was nominated and con-
firmed as an associate justice on the
California Third District Court of Ap-
peals. Then in 1996, Gov. Pete Wilson
elevated her to the position of asso-
ciate justice on the California Supreme
Court.

I ask unanimous consent to print in
the RECORD her funeral eulogy for one
of the great judges on that first appel-
late court.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CALIFORNIA SUPREME COURT JUSTICE JANICE
ROGERS BROWN’S EULOGY OF RETIRED JUS-
TICE ROBERT K. PUGLIA, FORMER PRESIDING
JUSTICE OF THE CALIFORNIA COURT OF AP-
PEAL FOR THE THIRD APPELLATE DISTRICT
Justice Robert K. Puglia was described—

not too long ago—as ‘‘a treasure’” to Sac-

ramento’s legal community. It is no exag-
geration to say that his wit and wisdom will
be irreplaceable. Justice Puglia once referred
to himself—with the self-deprecating humor
that was so characteristic—as ‘‘a dinosaur.”

At his retirement dinner, I ventured to say

that he was ‘‘not so much a dinosaur as an

ancient artifact. Like the Rosetta Stone. A

text from which we could decipher the best

of our past and—if we are lucky—find our
way back to the future.”

We are here today, much too soon, to cele-
brate his life, his legacy to us. The Library
and Courts Building was his home for nearly
30 years. He worked there as a newly minted
lawyer during a brief stint as a deputy attor-
ney general in 1958 and 1959, and returned in
1974 when he became a member of the Third
District Court of Appeal, a court where he
served as the presiding justice from 1974
until November 1998. In 1994, after a recep-
tion welcoming me to the court, we stood on
the steps of the court building and looked
across the circle toward Office Building 1 at
the words carved on the pediment: ‘“Men to
Match My Mountains,” a fragment from a
poem by Samuel Walter Foss called ‘‘The
Coming American.” Justice Puglia gave me
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the sidelong, sardonic glance, which I al-
ready recognized as a sure prelude to some
outrageous comment. Giving an exaggerated
sigh, he said: I suppose we will have to
sandblast those words and come up with
something more politically correct. Per-
haps—‘‘People to Parallel my Prom-
ontories.”” We both laughed. In its fuller ex-
position, the poem is a paean to the west-
ward expansion of the country:

Bring me men to match my mountains,
Bring me men to match my plains;
Men to chart a starry empire,

Men to make celestial claims.

Men to sail beyond my oceans,
Reaching for the galaxies.

These are men to build a nation,

Join the mountains to the sky;

Men of faith and inspiration . . .

In retrospect, it occurs to me that al-
though Justice Puglia was inordinately
proud of his Buckeye roots, like Norton
Parker Chipman, the first Chief Justice of
the Third Appellate District, he was also a
citizen of California who filled a larger-than-
life role. He was one of those men who
matched her mountains.

As a young lawyer who did appellate work,
I quickly came to admire Justice Puglia’s ju-
risprudence. His opinions were intelligent,
wise, witty, clear and completely accessible.
He did not write in the dry, dull, bureau-
cratic style of most modern judges. His
thoughts, clearly and eloquently expressed,
were sometimes impassioned. Indeed, he
made passion respectable. His opinions exude
the rare sense of style and unique voice that
Posner tells us is ‘‘inseparable from the idea
of a great judge in [the common law] tradi-
tion.”

Justice Puglia deserves a place in the pan-
theon of great American judges. He com-
pletely understood the role and relished it.
He exhibited the classical judicial virtues:
impartiality, prudence, practical wisdom,
persuasiveness, and candor. He demonstrated
complete mastery of his craft. He had a keen
awareness of the ebb and flow of history, and
of the need for consistent jurisprudence, and,
above all, self-restraint. It may sound odd to
describe a judge as both passionate and re-
strained, but it is precisely this apparent
paradox—passionate devotion to the rule of
law and humility in the judicial role—that
allows freedom to prevail in a democratic re-
public.

The generation that fought in World War II
has been labeled ‘‘The Greatest Generation”
for their courage and selflessness, but that
sobriquet belongs as well to their younger
brothers who fought in Korea. Their atti-
tudes were shaped by many of the same piv-
otal moments in American history, and Bob
Puglia exemplified the best of his genera-
tion. He was born on the cusp of the Great
Depression and came of age during Word War
II. He became a devoted student of history,
and perhaps that is why he seems to have
had an instinctive appreciation of wvalor,
duty, and sacrifice.

He scorned political correctness, but he
treated every human being with dignity and
respect. Whether he was dealing with the
janitor or the governor, he never saw people
as abstractions, proxies, or means to an end.
He saw them as individuals and took them as
he found them; expected the best of them;
and never demanded more of anyone than he
demanded of himself. His sense of fairness
and justice applied to everyone, but his sense
of humor was irrepressible. In one memo-
rable case where a defendant filed an appeal
quibbling over the deprivation of a single
day of credit, Justice Puglia agreed with the
inmate in a brief unpublished opinion. He
found the court had miscalculated, and
ended the opinion with the cheery admoni-
tion to ‘‘have a nice day!”
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In my youth, I admired and respected him
and wanted to emulate him. As I grew older
and had more opportunities to get to know
him, to become first an acquaintance, then a
colleague, and a friend, I came to love him.
I do not think there is one person within his
orbit who was not the beneficiary of his wis-
dom, encouragement, and generosity. He
gave us his ‘“Rules to Live By’ to amuse us.
But, the way he lived his life inspired us. He
was devoted to his wife Ingrid and endear-
ingly proud of his children. Indeed, he had a
disconcerting tendency to adopt any of us
when he felt we needed guidance.

He taught us that character counts and in-
tegrity is personal. He never allowed cruelty
or deception or hypocrisy to go unchal-
lenged. He did the right thing even when he
would have benefited from doing the expe-
dient thing. Freedom is not free he would
often remind us, but, in Justice Puglia’s
view, it was worth the price—however dear.

His life experience and his understanding
of history produced in him a certain tough-
ness—the power of facing the difficult and
unpleasant without flinching; discipline and
intellectual rigor; physical courage; and,
even more importantly, the courage to be
different. Never one to follow the herd of
independent minds, his was a unique voice.
As California’s Chief Justice has ruefully ac-
knowledged, Justice Puglia was ‘‘a strong
personality . . . not shy of stating his beliefs,
nor about challenging others to justify
theirs’ but surprisingly willing to listen and
modify his views. He was, as his long-time
colleague Justice Blease noted: ‘‘formidable’’
and ‘‘intimidating,” but he had a ‘‘heart of
gold.”

There are so many themes and threads
that run through Justice Puglia’s life and
the history of the Third District Court of Ap-
peal that I do not think it can be mere coin-
cidence. Norton Parker Chipman had stood
on the battlefield at Gettysburg when Lin-
coln gave that memorable speech. Justice
Puglia was a student of history—especially
the Civil War era. He could speak of Ander-
sonville and Robert E. Lee and the battles of
that terrible war as easily as other people re-
cite the latest baseball scores. There are
similarities in the descriptions of Justice
Puglia and President Lincoln that are strik-
ing.

In a speech in 1906, Norton Parker Chipman
recalled that his friend Abraham Lincoln
was ‘‘firm as the granite hills,” yet capable
of great patience and forbearance. Carl Sand-
burg described Lincoln as ‘‘both steel and
velvet . . . hard as rock and soft as the drift-
ing fog.” Reading these words caused a shock
of recognition, for I had been seeing exactly
this sort of paradox and contradiction in the
life of Justice Puglia.

Seeing these parallels, I have come to un-
derstand that this flexibility is neither par-
adox nor accommodation. It is just the oppo-
site—a sense of sure-footedness and balance
that is often the defining trait of people of
great character and impeccable integrity. It
is precisely this quality which makes the
honest public intellectual, a man like Bob
Puglia, so extraordinary.

In his first message to Congress in 1862,
Lincoln warned that we might ‘‘nobly save,
or meanly lose, the last best hope of earth.”
Lincoln, of course, was referring to the
Union. Justice Puglia felt that same sense of
fierce commitment to the rule of law. The
preservation of the rule of law and of the
equality of all people under that rule was, in
his view, the core principle of liberty and the
only reason America might qualify for such
a grand epithet.

My favorite movie scene is in To Kill a
Mockingbird. It is the scene where Atticus
Finch has argued brilliantly and raised much
more than a reasonable doubt, virtually

CONGRESSIONAL RECORD — SENATE

proving the innocence of the accused, but the
jury still returns a guilty verdict. Most of
the spectators file noisily into the street,
gossiping and celebrating. Upstairs, rel-
egated to the balcony, another audience has
watched the proceedings and remains seated.
As Atticus Finch gathers his papers and
walks slowly from the courtroom, they rise
silently in unison. The Black minister, Rev-
erend Sykes, taps Scout on the shoulder and
says: ‘“Miss Jean Louise, stand up. Your fa-
ther’s passin’.”” To me, this silent homage to
a good and courageous man, who respects
and believes in the rule of law—and is willing
to defend it even at great personal cost—is
the most moving moment in the whole film.

Justice Puglia was just such a man. And he
was not a fictional character. Most of us
have risen to our feet many times to mark
his passage because he was a judge. Court
protocol required us to show respect for the
robe and what it represented. But Justice
Puglia was the kind of man who earned and
could command our respect by virtue of his
life and character. In a way, the robe was su-
perfluous.

We have had the great good fortune to
know this extraordinary man. We can re-
member what he taught us. We need not be
fearless to have courage. We can be tough
and tender. We can do the right thing—and
face the bad that cannot be avoided unflinch-
ingly. We can laugh. And we must sing—even
when people frown at us and advise us to
keep our day jobs. We can care for the people
around us. We can be generous. We can make
our way, against the tide, without rancor or
bitterness. And when we are tired and over-
burdened and feel we are not brave enough to
go on, we will hear his voice in our ear. Hear
him say in that quiet and steely tone: ‘“Yes,
you can. You can.” And we will know that
we are being true to his legacy. The legacy of
one who loved liberty. We will know that we
are standing up . . . because Justice Puglia is
passin’.

Mr. HATCH. Mr. President, Janice
Rogers Brown’s deep and uncompro-
mising desire to secure equal justice
for everyone who appears before her is
evident off the bench as well. She has
served as a member of the California
Commission on the Status of African-
American Males. This bipartisan com-
mission made recommendations for ad-
dressing inequities in the treatment of
African-American males in employ-
ment, business development, and the
criminal justice and health care sys-
tems. This was noble work.

In addition, as a member of the Gov-
ernor’s child support task force, she
made recommendations on how to im-
prove California’s child support en-
forcement system. No small matter.
She would not have been trusted with
that had she been as described by some
of my eminent colleagues and friends
on the other side.

Justice Brown'’s critics cannot escape
this story, so they turn to her state-
ments off the bench and to her deci-
sions on the bench in California to as-
sert misleadingly that she is extreme.
The instances they cite do not support
these hysterical charges, and I want to
consider them at some length.

One of Justice Brown’s speeches re-
ceived quite a bit of attention. In April
2000, she was invited to speak at the
University of Chicago Law School. I
have had the same privilege, by the
way. Evidently, her critics say what
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she said there was so radical that we
should keep her off the Federal bench.

Never mind that a public speech is an
opportunity to be provocative, espe-
cially at a law school. Never mind that
judges, like most folks, are able to sep-
arate out their personal and political
beliefs from their professional duties.
And never mind that Justice Brown
was doing a service to these students
by coming to speak before them, jar
their imaginations, and give them
something more to think about.

The fact is, what she said was not
that radical. Groups have keyed in on
her colorful critique of the New Deal.
Give me a break. The same people who
come down here decrying Justice
Brown’s description of the New Deal as
revolutionary turn around 5 minutes
later and claim that our current Social
Security system cannot be adjusted
one iota to address contemporary con-
cerns because it was central to the New
Deal’s political revolution. Can you
imagine, these very same people who
find so much fault with her? You can-
not have it both ways.

Their real problem is that Justice
Brown then went on to criticize some
of the unintended social and political
consequences of big Government. When
she claimed that an increasing public
sphere tended to undermine the indi-
vidualist spirit present at America’s
founding, she was saying nothing other
than what de Tocqueville, Ronald
Reagan, Booker T. Washington, Robert
F. Kennedy, and countless political
philosophers and economists have
noted over the years.

Everyone knows that it takes a vil-
lage—families and communities—not a
sterile Government-mandated bureauc-
racy to raise a child or, rather, that it
takes a family, not the Government, to
raise young citizens.

Yet her critics treat Justice Brown’s
claims as trying to prove that the
world is flat. The senior Senator from
Massachusetts was on the floor yester-
day afternoon and today arguing that
Justice Brown’s claim that an increas-
ing public sphere is detrimental to
civil society is outside the legal main-
stream. Again, give me a break.

I cannot help but think that for Jan-
ice Rogers Brown, this criticism of big
Government is related to her experi-
ence growing up in the Deep South and
her adulthood working for the State of
California. She did not have to read
about Jim Crow in books. She lived it.
My sense is that part of Justice
Brown’s commitment to rugged indi-
vidualism 1is related to this hard-
learned lesson: There are limits to
what Government can accomplish.

That is precisely what President
Reagan stated in his first inaugural ad-
dress. When he said this in 1981, some
of the very same people who attack
Janice Rogers Brown today said Presi-
dent Reagan was out of the main-
stream. That was the argument by the
very same people back then.

Nowhere was this well-intentioned
governmental overreach more apparent
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than in our failed experiment with wel-
fare. Republicans and Democrats alike,
originally led by the insights of our
former colleague, the late Democratic
Senator Daniel Patrick Moynihan, un-
derstood the detrimental impact of
welfare on the urban poor in par-
ticular. I think Janice Rogers Brown
understood that lesson as well.

But for articulating a similar skep-
ticism about Government, Janice Rog-
ers Brown has been branded a radical
revolutionary. Quite the contrary. Her
arguments have been based on reason-
able concerns. And hers was a conclu-
sion reached over the years by millions
of Americans.

A few of Justice Brown’s many deci-
sions while a judge have also served as
a source of the criticism that has been
unfairly leveled at her. Of all the criti-
cisms of Justice Brown, none more ran-
kles than the claim she opposes civil
rights. That is laughable. This is par
for the course for some of these left-
wing, fringe groups that have been
smearing and attacking Republican
nominees ever since I can remember,
but certainly ever since Justice
Rehnquist had his hearings and was
confirmed to the Supreme Court as
Chief Justice.

Just this week, the chairman of the
Democratic National Committee was
quoted as telling a group in San Fran-
cisco that Republicans are ‘‘not very
friendly to different kinds of people.”
He called the GOP ‘‘pretty much a
monolithic party. They all behave the
same. They all look the same. It’s pret-
ty much a white Christian party.’”” This
is racial demagoguery, pure and sim-
ple, done by the chairman of the Demo-
cratic National Party. If I didn’t know
how bright he was, I would call him a
raving idiot. But maybe he is just that
part of the time.

This desperate rhetoric has a pur-
pose: to mask the increasing attraction
of conservative ideas to African Ameri-
cans, Hispanic Americans, Jewish
Americans, and other minorities the
Democrats have felt they have an abso-
lute claim to, no matter how out-
rageous some of their programs and
ideas are.

So it is not surprising that when the
organized critics of Janice Rogers
Brown send their faxes to the press, her
argument in the decision People v.
McKay is notably absent. This is what
she had to say there:

In the Spring of 1963, civil rights protests
in Birmingham united this country in a new
way. Seeing peaceful protesters jabbed with
cattle prods, held at bay by snarling police
dogs, and flattened by powerful streams of
water from water hoses galvanized the na-
tion.

Without being constitutional scholars, we
understood violence, coercion and oppres-
sion. We understood what constitutional lim-
its are designed to restrain. We reclaimed
our constitutional aspirations. What is hap-
pening now is more subtle, more diffuse, and
less visible, but it is only a difference in de-
gree. If harm is still being done to people be-
cause they are black, or brown, or poor, the
oppression is not lessened by the absence of
television cameras.
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She wrote those words while arguing
for the exclusion of evidence of drug
possession discovered after an African-
American defendant was arrested for
riding his bicycle the wrong way on a
residential street. She believed that
the only reason this person was
stopped was because of his race, and
she was the only one of her colleagues
on the supreme court to argue for the
exclusion of this evidence on the
grounds that it was the product of im-
proper racial profiling. Yet our col-
leagues over here say she is an oppo-
nent of civil rights. Give me a break.

I have seen and heard just about ev-
erything in my years in the Senate,
but the highly partisan campaign of
the NAACP against Janice Rogers
Brown is particularly shameful. It is
sad to see the NAACP, the Nation’s
foremost civil rights institution, be-
come little more than a partisan spe-
cial interest group.

The other day I received a fax from
their office urging me to vote against
Justice Brown’s confirmation because
she was, ‘‘hostile towards civil rights
and the civil liberties of African Amer-
icans and other racial and ethnic mi-
norities.”

My stomach turned when I read this.
Not only is this irresponsible rhetoric,
not only is it unfair and uncharitable,
it is without any real foundation. In
other words, it is total bullcorn, and it
is wrong.

The NAACP, along with a number of
other groups, has turned to Justice
Brown’s opinion in Hi-Voltage Wire
Works, Inc., v. City of San Jose to show
that she is inhospitable to minorities
because of her supposed stance on af-
firmative action. These arguments,
again, are way off the mark and an
analysis of them demonstrates not
only that Justice Brown is a main-
stream conservative judge but also
that these interest groups are ex-
tremely liberal outfits attempting to
gain through judicial fiat what they
cannot fairly win through the legisla-
tive process through the elected rep-
resentatives of the people.

The Hi-Voltage case involved Califor-
nia’s proposition 209. In a popular ref-
erendum, the people of California were
clear: Discrimination or preferential
treatment on the basis of race, sex,
color, ethnicity, or national origin vio-
lates core constitutional principles of
equal treatment under the law. There-
fore, proposition 209 prevented dis-
crimination in any public employment,
public education, or public contracting.

Now, at issue in this case was a San
Jose minority contracting program
that required contractors bidding on
city projects to employ a specified per-
centage of minority and women con-
tractors. In her opinion, Justice Brown
merely did what every judge who ever
reviewed this case did. Through the
trial court, through the appellate
court, to the Supreme Court, all con-
curred with Justice Brown that this
program was exactly the type of nox-
ious racial quota program that propo-
sition 209 was designed to prevent.
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Her critics charge this demonstrates
her blanket opposition to affirmative
action. Such a conclusion depends on a
deliberate misreading of Justice
Brown’s opinion in this case. She could
not have been any more clear. She did
not oppose affirmative action in all cir-
cumstances. These are her words:

Equal protection does not preclude race-
consclous programs.

Contrary to the propaganda being
issued by liberal interest groups, Jus-
tice Brown’s opinion explicitly author-
izes affirmative action programs.

I do not blame my colleagues on the
other side completely because most of
the time they just take what these out-
side leftwing radical groups give them
and read it like it is true. So I say I do
not blame them completely. But unlike
the Supreme Court of the United
States, the people of California have
rejected quotas and race-based head
counting.

Those are not affirmative action pro-
grams that merely take race into ac-
count. Programs such as the one under
review in the Hi-Voltage case are im-
proper quota programs. For following
the mandate of California citizens on
this subject, she has been called rad-
ical.

The NAACP’s criticism is, as usual,
overblown. They claim that Justice
Brown’s decision ‘‘makes it extremely
difficult to conduct any sort of mean-
ingful affirmative action program in
California.”

But what is a meaningful affirmative
action program? I fear that these left-
wing liberal interest groups are sug-
gesting that the only meaningful type
of affirmative action program is the
type of quota program specifically
banned by proposition 209. As it turns
out then, Justice Brown’s real failure
in this case is that she did not tailor
the law to suit her own moral and po-
litical preferences. For this, she is de-
monized as a radical. It is her failure to
embrace full-blown judicial activism
that is her principal failing in the
minds of her detractors.

Consider her opinion in American
Academy of Pediatrics v. Lundgren.
This case involved California’s paren-
tal consent law. Parental consent laws
are not rightwing policies. They are
moderate restrictions on abortion
rights supported by substantial majori-
ties of the American people.

I find it interesting that the same
groups that champion the right of a
woman to make an informed choice
about obtaining an abortion also reject
moderate restrictions on the accessi-
bility of abortion to minors who rou-
tinely do not possess the judgment nec-
essary for the profound moral and phil-
osophical decision to obtain an abor-
tion.

We should not forget the U.S. Su-
preme Court, while acknowledging the
right to an abortion, also has held that
it is permissible under the Constitution
to establish parental consent laws such
as California’s. California courts have
long relied on Supreme Court prece-
dents when defining the boundaries of
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their State’s own constitutional right
to privacy. That is the context of this
decision, and in it Justice Brown dis-
sented from the determination of an
activist court to overturn California’s
moderate restriction on abortion
rights. She wrote:

When the claim at issue involves fun-
damentally moral and philosophic questions
as to which there is no clear answer, courts
must remain tentative, recognizing the pri-
macy of legislative prerogatives.

She continued, adding that:

The fundamental flaw running through its
analysis is the utter lack of deference to the
ordinary constraints of judicial decision-
making—deference to state precedent, to
federal precedent, to the collective judgment
of our Legislature, and, ultimately to the
people we serve.

This is not some debate over a speech
that Justice Brown gave at a law
school forum. We know that is not the
real threat to these interest groups.
They can see that judges such as Jan-
ice Rogers Brown take their oaths seri-
ously. They will interpret the law rath-
er than act as super legislators and
make the law.

By showing deference to the people’s
representatives and the legislative and
executive branches, these groups which
too often today try to take the easy
way out will now have to engage in the
political process to win their points of
view. Personally, I believe this would
be a healthy development, but to those
uncompromising special interest
groups the democratic process is a
threat, not a gift.

Soon we are going to have to vote on
Justice Brown’s nomination. I am glad
and thankful that we are finally reach-
ing this point after the number of
years we have been at it. I know many
people wanted to move beyond these di-
visive debates over judges. I appreciate
their desire to move beyond this messy
business of judicial nominations and I
understand the desire to applaud the
deal that has allowed last week’s vote
on Priscilla Owen and our vote later
today on Janice Rogers Brown. The ul-
timate meaning of this compromise is
yet unknown, but one thing we do
know, these qualified women will have
long careers on the bench in large part
because the majority leader had the
guts and decided to press this issue, re-
establish longstanding Senate prece-
dents, and tried to support the con-
stitutional separation of powers.

Our senatorial power of advice and
consent does not include the right to
permanently filibuster judicial nomi-
nees. We have gone a long way to re-
affirming what used to be an obvious
truth, and we owe a debt of gratitude
to the leader for helping to make this
happen. We should also acknowledge
the well-intentioned efforts of the 14
Senators involved in facilitating these
votes. I know many conservatives are
upset with this arrangement. I am my-
self. I am certainly not entirely com-
fortable with all the aspects of it my-
self, and I have said that it may prove
to be a truce, not a treaty. We will
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have to wait and see what the full im-
plications of this deal really are.

It does seem, however, that the clo-
ture votes on nominees such as Pris-
cilla Owen, Janice Rogers Brown, and
William Pryor demonstrate the emer-
gence of a filibuster-proof majority
that believes even judges with conserv-
ative judicial philosophies are not the
extraordinary cases that would trigger
a filibuster and that even a conserv-
ative African-American woman has a
chance to serve in this country. Unfor-
tunately, some have been against her
primarily because she is a conservative
African-American woman.

We seem to be gaining ground in the
fight against the erroneous belief that
nominees with whom one disagrees po-
litically are undeserving of an up-or-
down vote. Of course, the acid test of
this agreement will come in the weeks
ahead when the Senate addresses nomi-
nees not specifically granted a safe
harbor by the compromise.

This debate over Janice Brown and
others with her conservative philos-
ophy of judicial restraint is an impor-
tant one. I will not compromise on the
principle that the American people and
their elected representatives, not
judges, should make social policy. Our
courthouses were never intended to be
mini-legislatures. Judges do not have
the constitutional responsibility, insti-
tutional capacity, the staff, or the wis-
dom to be good policymakers, and
judges are not and should not be phi-
losopher kings with some ability to di-
vine the existence of rights not clearly
expressed in statutory law created by
the people’s elected representatives or
in constitutions established by the peo-
ple themselves.

We are told by some that Justice
Brown is a radical. Shortly after the
President was elected in 2000, the
Democratic Party held a retreat at
which a number of liberal law profes-
sors urged them to ‘‘change the ground
rules’” on judicial nominations. That
was radical advice. It upset long-
standing constitutional balances, and
unfortunately it was accepted by the
former minority leader.

We must reject this effort. I, for one,
am not afraid to have this debate. The
American people know judicial activ-
ism when they see it. Just in the last
few years we have been told by judges
that the Pledge of Allegiance is uncon-
stitutional, that our Bill of Rights
should be interpreted in light of deci-
sions by the European Court of Human
Rights, and that well-considered bans
on partial-birth abortion violate core
constitutional principles.

Only a few weeks ago, a Federal
judge in Nebraska invalidated the duly
passed State constitutional amend-
ment that preserved traditional mar-
riage in that State. The definition of a
judicial activist is someone who puts
his or her own personal views ahead of
what the law really is.

Some of the leading groups opposed
to Janice Brown oppose her precisely
because she will faithfully interpret
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the law rather than remaking it ac-
cording to her own theory of justice.
What they really object to is Justice
Brown’s refusal to revise legal guaran-
tees according to some version of jus-
tice not present in a text.

I am proud of this body for allowing
Justice Brown’s nomination to finally,
at long last, come up for a vote. My
guess is that she will soon be sworn in
as a Federal judge. That will be a great
day not only for Janice Rogers Brown,
who has had to endure these coordi-
nated, calculated attacks on her char-
acter, but it will be a great day for this
Nation as well, and it will bring a lot of
joy to me personally.

In all of the hundreds of judges who
now sit on the bench, Janice Rogers
Brown is one of the finest people I have
met and interviewed. So is Priscilla
Owen. So is William Pryor, whom we
will vote upon probably tomorrow.
These are outstanding people, and so
are the others who have been waiting
for so long to just have the opportunity
for a vote up or down on this floor.

I am tired of seeing these good people
maligned with false facts, to begin
with. I am tired of seeing them ma-
ligned with misinterpretations of the
case law, primarily written by some of
these outside groups that have real
axes to grind and that are on the far
left bank outside of the mainstream of
the law itself.

I hope everybody will vote for Janice
Rogers Brown. She will make a real
difference on the bench. She is a good
person. I interviewed her for more than
3 hours. I can say, I have seldom met a
person of such capacity, decency, dig-
nity, and honor as she and Priscilla
Owen. It will be a great day to confirm
her as a judge on the Circuit Court of
Appeals for the District of Columbia.

I yield the floor.

The PRESIDING OFFICER (Mr. COR-
NYN). The Senator from California.

Mrs. BOXER. Mr. President, I rise to
speak to this nomination of this very
controversial nominee who is opposed
by both Senators from California,
which is fairly extraordinary. I remem-
ber well a time in the not too distant
past when even if one Senator from a
State opposed a nominee from his or
her State, that sank the nomination.
Then they said it had to be both.

We have a situation where both Sen-
ators from California oppose this nomi-
nee. I can assure the Senator from
Utah, if he opposed a nominee who
came from his State, and his colleague
did as well, I think I would give it a lit-
tle more, shall we say, attention than
he is.

The fact is, if you have watched this
debate, you know by now that this
nominee is way outside the main-
stream. You can stand up here and say
all you want that she is in the main-
stream and within the mainstream.
You can even say that she won election
in California. What you are not saying
is she came up for election about 11
months after she had served a 12-year
appointment, and she had no opposi-
tion. Nobody ran against her. Most of
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her controversial decisions occurred
after that vote.

Anyone who knows anything about
California politics knows that it is
very rare that judges are made into an
election issue. We usually approve our
judges. It is very different than what is
being presented here, that everyone
went out and said: Oh, hurrah, Janice
Rogers Brown is running. This is not
the case at all. We have Senator HATCH
coming up and saying this woman is
well within the mainstream and all the
rest of it, but the two Senators from
California are saying: Watch out. Be-
cause no statement could be further
from the truth.

I have spoken on this nomination and
on the broader issue several times.
Sometimes you ask yourself, is it
worth just one more time? I would say,
in answering my own question, to me it
is worth it just one more time because
the issues surrounding these nomina-
tions we are addressing these next days
will bring home to the American peo-
ple why it was that we had all this fuss
over 10 judges the Democrats blocked.
These are 10 judges put forward by
President Bush who were all extraor-
dinary cases, outside the mainstream,
whether dealing with employment
rights or the environment or civil
rights or human rights—any kind of
rights you can think about: privacy
rights, the right to make sure our kids
are protected and our criminals are
punished.

In these 10 cases, we found many ex-
amples where our people were left in
the lurch because of decisions made by
these judges. In some cases, these
judges, fortunately, were in the minor-
ity. In the case of Janice Rogers
Brown, she was in the minority many
times because she is so out of the
mainstream that not even her five Re-
publican colleagues could join her in
many of her dissents.

But this number, 208 to 10, reflects
where we were when the Republicans
threw a fit and the White House threw
a fit and said: We want every one of our
judges passed. We don’t want to lose
even 5 percent of our judges. They got
95 percent. They were not happy—208 to
10, and they threatened to change a
system that has been in place well be-
fore the movie ‘“Mr. Smith Goes to
Washington’ came out. For more than
200 years, the Senate has had the right
to unlimited debate that can only be
shut off by a supermajority. We have
had that in place for a very long time.

The Republicans did not like it. They
only got 95 percent of their judges and,
by God, they wanted 100 percent. It re-
minds me of my kids when they were
little, and probably I was that way
when I was little. “I want it all. I want
everything. I don’t want to give up a
thing.” That is not the way the Senate
works. It is not the way the country
works.

If you read what the Founders had in
mind for our Nation, it was protecting
minority rights. So when an appoint-
ment such as this, which is a lifetime
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appointment—at very high pay, by the
way, and very good retirement—that
there would be a check and balance
against this nominee, so only those
who deserve to be on the bench, who
show that they had judicial tempera-
ment, who were qualified—underscore
that, very important—and who were in
the mainstream, will take their seats.
So we had a crisis that, fortunately, I
am very pleased to say, was resolved by
some Republicans and Democrats who
got together and stood up to the Re-
publican leadership and said: Wrong.
We are not going to do this. We are not
going to see a packing of the courts.
We are going to preserve the filibuster.

But what happened was three very
controversial judges got past that fili-
buster. That was the deal that was cut,
that Priscilla Owen, that Pryor, and
here Janice Rogers Brown would be
guaranteed their cloture vote, and then
we will now be voting on them. It will
take 51 votes to stop Janice Rogers
Brown. I hope we can get that.

Senator HATCH said he hopes every
single person in the Senate will vote
for Janice Rogers Brown. I predict, if
she gets confirmed, it will be by the
fewest number of votes we have seen
around here, probably, in many years. I
think so.

Let me talk about the issue of quali-
fications because this is something I
did not discuss with my colleagues up
until now. On April 26, 1996, the Los
Angeles Times wrote about an evalua-
tion report that was written about
Judge Janice Rogers Brown. This is
what the Times reported:

Bar evaluators received complaints that
Brown was insensitive to established legal
precedent . . . lacked compassion and intel-
lectual tolerance for opposing views, mis-
understood legal standards and was slow to
produce opinions.

Can you imagine? This is the person
who everyone who spoke on the other
side today has said is so great, every-
one who spoke on the other side said is
so wonderful? This is the person they
all said deserves to be promoted? Let’s
read it again because it is important.
This woman is going to the circuit
court of appeals in Washington. ‘‘Bar
evaluators”—these are the people who
are the experts—‘‘received complaints
that Brown was insensitive to estab-
lished legal precedent . . . lacked com-
passion”’—and we are going to show
that—“and intellectual tolerance for
opposing views. . . .” In other words,
intolerant to opposing views. Can you
imagine a judge who is intolerant to
opposing views? How can that judge be
independent? How can that judge be
fair if, going in, they are intolerant to
certain views? And they said she ‘‘mis-
understood legal standards.” That is a
condemnation for someone who is
going to be judging. ‘“‘And she was slow
to produce opinions.” We all know that
we would like to have justice be swiftly
delivered. Justice delayed is justice de-
nied. She was slow to produce opinions.

The LA Times goes on:

She does not possess the minimum quali-
fications necessary for appointment to the
highest court in the State,
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That is my State, the California Su-
preme Court.

. . . the bar commission that reviews judicial
nominees told Governor Pete Wilson in a
confidential report.

Janice Rogers Brown
. . . does not possess the minimum qualifica-
tions necessary for appointment to the high-
est court in the State, the bar commission
that reviews judicial nominees told Governor
Pete Wilson in a confidential report.

This is the nominee Senator HATCH
says he hopes everybody votes for. Now
she is moving over to an area where
she hasn’t really practiced before, to
the Federal bench.

Yesterday, I was at a press con-
ference with some fantastic women
lawyers, including Eleanor Holmes
Norton, who you know, I think, is the
delegate to the House of Representa-
tives from DC, and also Elaine Jones.
They went through, chapter and verse,
her decisions, her writings, her minor-
ity views. They agreed this is a terrible
appointment. What is interesting is
these are African-American women
speaking about an African-American
woman. This is not easy to do. It is not
easy for a female Senator to say this is
a terrible appointment.

This nominee’s personal story is re-
markable. There are a lot of remark-
able stories in America. We are all so
proud of our country, that it gives peo-
ple opportunity. But what I am fearful
about is what she is going to do to
those who want to grab that dream.
Her attitude toward what the govern-
ment can and cannot do, her attitude
about what is permissible in a work-
place, is shocking. Her attitude toward
senior citizens, her attitude toward
children, her attitude toward rape vic-
tims, all of this is very frightening, to
think this woman, with a great per-
sonal story, is going to bring those
kinds of values and this kind of record
to the court that many consider to be
second in importance to the Supreme
Court of the United States of America.

There is no question that this nomi-
nee is way out of the mainstream. This
is one of her famous quotes. You listen
to these words. These are not the words
of Senator BARBARA BOXER or Senator
DIANNE FEINSTEIN or Senator PATRICK
LEAHY or Senator HARRY REID or any
other Senator who is opposing this
nominee; these are the words of the
nominee:

Where government moves in, community
retreats, civil society disintegrates, and our
ability to control our own destiny atrophies.
The result is: Families under siege; war in
the streets; unapologetic expropriation of
property; the precipitous decline of the rule
of law; the rapid rise of corruption; the loss
of civility and the triumph of deceit. The re-
sult is a debased, debauched culture which
finds moral depravity entertaining and vir-
tue contemptible.

I don’t know what country she grew
up in. I really don’t know how she got
her views of America because clearly
she has been critical of the government
in her writings, going back to the 1930s.
So, presumably, because she has been
in the minority view on all the things



June 8, 2005

she says and does, she has to be miser-
able about the state of America. She
thinks our families are under siege,
that there is war in the streets, that
people are getting their property taken
away from them, that there is a decline
in the rule of law. I guess she doesn’t
know we are doing much better con-
trolling crime. Who does she think is
going to control crime if not govern-
ment? Does she think we should have a
private police force?

When government moves in, every-
thing is terrible. Does that mean when
we build a highway things get worse, or
do they get better? Does that mean if
we fund a transit system things get
worse, or they get better? Does that
mean when we fix a pothole or pass a
law that you have to wear a seatbelt
that things get worse, or things get
better?

She is an idealogue because the an-
swer is sometimes government does
good things, and sometimes we don’t.
Sometimes we do things we should not
do, and sometimes we don’t do enough.
But there is no way you can say when
government moves in, deceit triumphs
and we have a debauched culture and
virtue is contemptible. Is she that crit-
ical of this country? Is she that down
on this country? Is she that negative
about the greatest country in the
world? The answer is, she is.

Let’s look at some of the other
things she said. When we had the New
Deal, this country was in the middle of
a terrible depression, and the Congress
and the President passed some overdue
legislation such as the minimum wage
because people were starving to death.
They said it was important to have a
40-hour workweek because people were
being worked to death. Social Security
was instituted at that time. She calls
this ‘‘the triumph of our own Socialist
revolution.”

I am assuming, therefore, she thinks
we should go back to the days when we
did not have Social Security. That is
interesting because there are other
people who feel that way around here.
So they happily vote for Janice Rogers
Brown. Does she think we should go
back to the day when children worked
in the workplace? Child labor laws
were passed around that time. Does she
think a boss can tell you, you have to
work 100 hours? I guess she does be-
cause it is socialism.

And then her famous quote about
senior citizens. This is a woman who
this President wants to send to the sec-
ond highest court in the land. Her view
of senior citizens is extraordinary: She
called senior citizens ‘‘cannibals.” I
want everyone to think of their grand-
ma right now. Does anyone think of
their grandma as a militant? Does any-
one think of their grandma as stealing
from you? Or, rather, that your grand-
ma thinks much more about you than
she does about herself? I can assure
you that is what we think of our grand-
mas. They will do anything for us, for
their grandchildren. But not Janice
Rogers Brown. She accuses senior citi-
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zens of ‘‘blithely cannibalizing their
grandchildren because they have a
right to get as much ‘free stuff’ as the
political system permits them to ex-
tract.”

What a view of our senior citizens.
The greatest generation; the genera-
tion that fought in World War II. And
now, getting to be the generation that
fought Vietnam, one of the toughest
wars because it was so controversial,
and the suffering that guess on. These
are the folks that are now the grand-
parents and the senior citizens. They
are getting as much ‘‘free stuff.”” Why?
Because they served in the military
and they get veterans’ benefits, vet-
erans’ health care, and prescription
drugs if they are sick. I resent Janice
Rogers Brown’s statements. I resent
that statement on behalf of every sen-
ior citizen in this country. You can put
lipstick on it, you can put nail polish
on it, it is still ugly.

She calls government ‘‘the drug of
choice.” She even goes after rugged
midwestern farmers. She says they are
looking for big government.

Who does she know—a rugged mid-
western farmer who is looking for the
Government to support them? And
“militant senior citizen.”” Every time I
say that I think of grandmothers in
Army uniforms marching down the
street. These are visions so ridiculous
that they have no place being brought
into this D.C. Court of Appeals. At the
end of the day, that means there is
deep hostility toward our senior citi-
zens, toward our workers, toward our
farmers, toward our people.

Janice Rogers Brown is way outside
the mainstream to the extreme.

I hope the American people under-
stand why we held her up for so long.
The only reason she is getting the up-
or-down vote today is she is part of the
deal to preserve the filibuster for fu-
ture out-of-the-mainstream folks. We
were on the verge of losing that.

She argued that e-mail messages sent
by a former employee to coworkers
criticizing a company’s employment
practices were not protected by the
first amendment, but she supported
corporate speech. That was in Intel v.
Hamidi.

She argued that a city’s rent control
ordinance was unconstitutional and a
result of the ‘‘revolution of 1937.”” The
woman is stuck in the past. She keeps
going back to the New Deal, to 1937.
Get over it. The things that worked
well, we have continued—such as So-
cial Security, minimum wage, or the
FDIC, where we protect your deposits.
Get over it. The American people de-
mand those minimum protections.

But not Janice Rogers Brown. She
does not demand it. She argues that it
was a revolution that the New Deal
began. She opposed it and says it is all
about takings and it is all wrong.

Here is an interesting fact. Janice
Rogers Brown is on a court with six Re-
publicans and one Democrat. People
say, it is California, it is California, ev-
eryone there is a liberal Democrat.
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Wrong. I would not be here if it were
not for Republican, Independent voters,
and Democratic voters. Here is the
deal: She stood alone on a court of six
Republicans and one Democrat 31
times. Think about it. You are a judge.
You are a Republican. You have five
Republican colleagues and one Demo-
cratic colleague. Yet 31 times you dis-
agreed with those five Republicans and
that one Democrat.

Who could actually stand up here,
look the American people in the eye,
and say she is a mainstream judge?
That is just not true, based on the
facts. Members can say whatever they
want on the Senate floor, and I would
die for a Members’ right to free speech.
You can put lipstick on it, nail polish,
and dress it up, but the facts are the
facts: She stood alone 31 times on a
court of six Republicans and one Demo-
crat.

Maybe it goes back to what the bar
said about her, when she was put up for
her position, that she was unqualified,
that she did not understand legal
precedent. Maybe that explains why
she stands alone, she does not know
what she is doing. Maybe she does not
understand it. Maybe she does not get
it; otherwise, why would she find her-
self alone so many times?

Let’s go back to what has been said
when she was appointed by Pete Wil-
son. They received complaints that
Brown was ‘‘insensitive to established
legal precedent.” In a court of appeals,
that is a key fact. You have to under-
stand what the law is, what has come
before. She ‘‘lacked compassion and in-
tellectual tolerance for opposing views,
misunderstood legal standard and was
slow to produce opinions.”

Maybe she just couldn’t follow the
reasoning of her colleagues because she
did not understand the legal prece-
dence, or maybe they were moving too
fast for her. Or, maybe she chose just
not to follow it because she lacked
compassion, and she has no intellectual
tolerance for opposing views, even if it
is legal precedent.

Let’s see what else they said:

She does not possess the minimum quali-
fications necessary for appointment to the
highest court in the State [that is the Cali-
fornia State court] the bar commission that
reviews judicial nominees told Gov. Pete
Wilson in a confidential report.

This was printed in the ‘‘Los Angeles
Times” April 26, 1996.

One would think that the President’s
men who came up with this idea would
have vetted this person. Why did we
stop her from getting a vote? Simply
because we knew the facts. If she
wasn’t qualified for the California Su-
preme Court, how does she now get to
be qualified for this position? It makes
no sense.

We will go back to some of the times
she stood alone. This case is rather re-
markable. We have Janice Rogers
Brown, a female. A case comes before
her of a woman who was 60 years old.
She was a superstar working in a hos-
pital, Huntington Memorial Hospital.
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She was fired from her job based on age
discrimination. Janice Rogers Brown
said:

. discrimination based on age does not
mark its victims with a stigma of inferiority
and second class citizenship.

I ask the average American: A 60-
year-old employee is perky, who is
sharp, who is wise, who is experienced,
who has gotten stellar reviews, who
does better than almost anyone else,
but she is fired because someone in
management said, 60, you are out. So
she is out of a job. And this woman had
a lot of pride in her work. Maybe it was
her whole life, maybe she was so de-
voted. We know people like that. Jan-
ice Rogers Brown makes a statement
that ‘“‘discrimination based on age does
not mark its victims with a stigma of
inferiority and second class citizen-
ship.”

Yesterday in the press conference
where I was with a lot of minority
women lawyers, one of them, Elaine
Jones, made an important point about
this case. She said it is fine for Janice
Rogers Brown to think that discrimi-
nation based on age does not mark its
victim with a stigma of inferiority and
second class citizenship. If she feels
that way, she should run for public of-
fice, run for the Senate, go to the
House and change the laws we have
written which say, in fact, it is a stig-
ma to be the victim of age discrimina-
tion. This is hurtful, and it does confer
second-class citizenship on the indi-
vidual.

Her position is her own opinion. Ev-
eryone has a right to his or her own
opinion. I don’t have a problem with
that. I don’t agree with her. I think it
is mean. I think it is nasty. I think it
hurts our people. But she has a right to
think that if she wants. What she does
not have a right to do as a judge is to
say that the law we passed simply does
not exist. That is why she is so out of
the mainstream. We have found that
age discrimination brings with it a
stigma of inferiority and second-class
citizenship. We have said it is illegal.
It is not legal. Her position is contrary
to State and Federal law and puts her
way outside the mainstream.

And now a look at some of the oth-
ers. She is the only member of the
court to vote to overturn the convic-
tion of the rapist of a 17-year-old girl
because she felt the victim gave mixed
messages to the rapist.

Maybe my colleagues on the other
side want to send someone to this very
important court that stands with a
rapist against a victim. I wouldn’t
think so. If one reads details of the
case, members will be shocked by the
details. The young woman already was
raped once. This was a second rape.
The first man pleaded guilty. He
claimed innocence, but she was the
only member of the court to say this
young woman did not have a right to
see this rapist confined to prison.

It is shocking to me that my col-
leagues on the other side of the aisle
think this woman is in the main-
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stream. Is it in the mainstream of
America to side with a rapist over a 17-
year-old girl? Is it in the mainstream
of America to side with an employer
who fires you because you turn 60? It is
totally against the State and Federal
law.

She was the only member of the
court to oppose an effort to stop the
sale of cigarettes to children. That case
was Stop Youth Addiction v. Lucky
Stores. There is a reason there is an or-
ganization called Stop Youth Addic-
tion—because we all know that tobacco
is so addictive. When you start young,
it is very hard to kick the habit. I am
sure everyone in this Chamber who has
ever smoked knows how hard it is to
kick the habit. The younger you start,
the more hooked you get.

Therefore, parents and others who
are advocates are trying to make sure
they cannot go into the store and pur-
chase cigarettes at an underage level.
She was the only member of the court
to oppose the effort we had going on to
ensure that kids do not buy cigarettes.

Is that mainstream thought, to go up
against parents and families and say it
is fine for a retail store to go ahead and
sell cigarettes to a kid—your kid, my
kid, my grandson? That is not main-
stream. It is out of the mainstream.

This woman is out of the main-
stream. That is why the Democrats
have stopped her, until today. We did
use the filibuster on her. We were glad
to use the filibuster on her. If it did not
happen that we had this deal, we would
still be using the filibuster on her, to
protect the people of the United States
of America from her kind of values
which stand with a rapist, which stand
with the tobacco companies, which
stand with those who discriminate.

She can explain in any way she
wants. We know the results of her
thinking. She could come up with a
fancy explanation to tell this young 17-
year-old woman, but look her in the
eye and say: Well, your rapist has to
get out because you didn’t say it ex-
actly the right way—when every other
member of the court sided with this 17-
year-old girl.

I am shocked my colleagues are sup-
porting this nominee. And this issue is
not going to go away. These decisions
are not going to go away. There are
going to be writings about these deci-
sions. There is going to be discussion
about them. People will be held ac-
countable for their votes here. They
should be, one way or the other.

If people in my home State are going
to write and say, Why are you speaking
out against someone from California, a
woman who is a sharecropper’s daugh-
ter, I am going to say, That is a good
question, and let me tell you why. She
is out of the mainstream to the ex-
treme, and she is hurting our people. It
is pretty simple for me.

She is bad on discrimination. She is
the only member of the court to find
that a State fair housing commission
could not award certain damages to
housing discrimination victims. And
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how about this? An African-American
policewoman needed to rent a place
and knocked on a door and had the
door slammed in her face—more than
once, again and again. She sued for dis-
crimination. Every single member of
that court, the highest court in Cali-
fornia, ruled in favor of this police-
woman—except Janice Rogers Brown.
Oh, no. Oh, no. She said: You do not de-
serve any damages. You do not deserve
any award for what you went through.
Too bad.

Now, she may not have written it
like that in her statement, but at the
end of the day she had to look in this
woman’s eyes, this policewoman’s, and
say: Got the door slammed in your face
three times? Too bad. That is the bot-
tom line with how she ruled. She might
as well have said that. And she stood
alone. Is that American values? Is that
mainstream America, that someone
would stand on the side of someone
who slammed the door in the face of
someone simply because they did not
like their appearance, they did not
look like them? Seriously, folks, this is
pretty basic American values 101.

She is the only member of the court
to find that a disabled worker who was
the victim of employment discrimina-
tion did not have the right to raise
past instances of discrimination that
had occurred. So here is someone who
is saying they were victimized in an
employment situation because they
were disabled, they wanted to be able
to tell about the series of events that
led up to this particular lawsuit, how
many times this had happened—she
had MS and these discriminatory acts
had taken place over many years—and
Janice Rogers Brown stood alone and
said she did not have the right to raise
the past instances of discrimination.

Is that an American value, to tell
someone who has multiple sclerosis,
who has been discriminated against for
years: Well, we are not interested; we
are not interested in hearing about the
past; just stick to this one case?

I do not think, if my colleagues real-
ly took the time and the energy and
the effort to do the kind of work my
great staff has done on this—and I have
to say, I heard Senator HATCH say,
well, all this comes from—what did he
say?—liberal groups writing these
things. This is painstakingly difficult
work done by my staff. And they went
through it because I said: Did she ever
stand alone—because I knew her rep-
utation is so out of the mainstream—
did she ever stand alone? And they
came back to me with this: She stood
alone on the side of a rapist. She stood
alone on the side of people who would
discriminate. She stood alone on the
side of tobacco companies against fam-
ilies. That is how I look at it.

She said a manager could use racial
slurs against his Latino employees.
Can you imagine coming to work every
day and having to put up with a slur
about yourself, about your ethnicity,
about your religion, about your dis-
ability? There has to be some value
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placed on human dignity. Well, you do
not get it when you look at the
writings of Janice Rogers Brown. You
do not get it when you look at the way
she comes down on a lot of these cases.

She was the only member of the
court who voted to strike down a State
antidiscrimination law that provided a
contraceptive drug benefit to women.
There is a very important law in my
State that says if a woman wants to
get contraceptives through her insur-
ance, she should be allowed to. We talk
around here a lot about the right to
choose and all of that. All of us, I
would hope, would come together in
saying we do not want to see so many
abortions. That is right. We want to
make sure we reduce the number of
abortions. Well, the way you do that is
through contraception.

There was a time and place when
contraception use was illegal in this
country, until there was a case in the
Supreme Court that was actually me-
morialized yesterday, the Griswold
case, which said: No. It is legal. Well, if
contraception is legal, why on Earth
would we discriminate against people
who try to use their health insurance
to get it, their drug benefit to get it?

So this case comes before the Cali-
fornia Supreme Court, and every mem-
ber of the court—five Republicans and
one Democrat—except her, except Jan-
ice Rogers Brown, says that is an ap-
propriate law. So, again, we have some-
one out of the mainstream. If she is so
out of the mainstream on contracep-
tion, imagine where she will be on the
right to privacy, if she gets into that
issue.

She is the only member of the court
to find that a jury should not hear ex-
pert testimony in a domestic violence
case about ‘‘battered women’s syn-
drome.” Now, this one really touches
my heart because, fortunately, many
years ago, Senator JOE BIDEN phoned
me when I was a House Member, and he
said that he had written a bill called
the Violence Against Women Act. We
knew women were being battered and
women were being raped. The violence
against women was growing, and yet
there was no Federal response. We have
made tremendous progress in this area.
We still have a long way to go.

Mr. President, I have been asked a
question. I suggest the absence of a
quorum.

The PRESIDING OFFICER (Mr.
VOINOVICH). The clerk will call the roll.

Mrs. BOXER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from California.

Mrs. BOXER. As we learned more
about stopping violence against
women, we found out something very
ugly, which is sometimes women are in
such a desperate circumstance, after
being battered for so long, that they
lose their center and their balance and
they fight back. Sometimes you will
have a case that comes before a court,
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and in defending a woman they want to
bring in an expert to talk about bat-
tered women syndrome—why is it that
a woman, who is otherwise peaceful,
otherwise decent, with no criminal
record, no criminal history, would sud-
denly break out and do violence to an-
other.

If you do not understand battered
women syndrome, it makes it difficult.
Janice Rogers Brown was the only
member of the court to say a jury
should not hear expert testimony in a
domestic violence case about ‘‘battered
women’s syndrome’”’—the only one.
How is that in the mainstream of
thinking? How is that in the main-
stream of American values? How is
that going to help us learn more about
why people would act in a certain way?
It does not say how a jury has to find.
They just wanted to have this testi-
mony. All of her colleagues found it
would be perfectly appropriate. Not
Janice Rogers Brown—out of the main-
stream, in the extreme, standing alone
time after time.

Janice Rogers Brown, the only mem-
ber of the court who voted to bar an
employee from suing for sexual harass-
ment because she had signed a stand-
ard workers’ compensation release
form. She was the only member of the
court who said: You do not have the
right to sue if you have been sexually
harassed because you have already
signed a workers’ comp release form.
They are two different things. Yet for
her, no, it was one and the same, and
she stood alone in this case as well.

She was the only member of the
court to find nothing improper about
requiring a criminal defendant to wear
a 50,000 volt stun belt while testifying.
I think we discussed the fact that the
U.S. Supreme Court recently made a
judgment on this, that it is very impor-
tant, in order to have a fair trial—and
in America that is what we believe in.

Now, I, myself, am very tough on a
criminal. I would do the worst of the
worst to someone convicted of a hei-
nous crime because I believe people
give up their right to be among us if
they commit a heinous crime. So I am
very tough. At the same time, I under-
stand you do not want to do something
that would prejudice a case. When you
bring someone into court, before they
have been found guilty of anything,
and they are wearing a 50,000 volt stun
belt, it may give a message to the jury.
And that may just result in an over-
turning of a conviction later on.

So the California Supreme Court
found, except for Janice Rogers Brown,
it was a mistake. She stood alone.

So let me finish up in this way. It is
really an extraordinary nomination,
this particular nomination. When the
Democrats stood tall against this
nominee, there were reasons. There
were reasons we stood tall against 10
nominees. We allowed 208 to move for-
ward, but we stood against 10. We stood
against 10 and said: Do you know what.
We are going to follow historic prece-
dent. If we believe these nominees are
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out of the mainstream, we are going to
stand and be counted.

It is not pleasant. It is not nice. It is
not enjoyable. It is not something any-
one looks forward to.

It is unusual to do it, and we did it 10
times. We gave this President a 95-per-
cent ‘“‘yes” record of judge confirma-
tions, but he is not a happy camper un-
less he gets 100 percent. If I got 95 per-
cent of the vote, I would be soaring
high. If T got 95 percent of my bills
passed through here, I would be soaring
high. I would be so happy if my kids
listened to me 95 percent of the time. I
would be smiling. I would say: Yes, I
think you are wrong on that 5 percent,
but I feel good about it.

Not this President; he wants 100 per-
cent. It is called the arrogance of
power. It is called one-party rule. I
think the American people want to be
governed, not ruled. We had a King
George once. It didn’t work out very
well. We like President George better
than King George. But President
George, as every President, whether it
was Bill or Harry or you name it—some
day it will be a woman, I can hope—
every President who reads the Con-
stitution knows there is an advice and
consent clause. That means when you
put people up for these lifetime ap-
pointments, the Senate has an impor-
tant role to play. And instead of being
annoyed about it, instead of being
bothered about it, instead of feeling it
is cramping your style, you should use
your power, your effectiveness, your
political capital, your charm, use
whatever you have to come over to the
Senate, to sit down with Senators, to
say: Look, I am thinking of putting up
Mr. X or Mrs. X. What do you think?

It is frustrating because early in the
Bush Presidency, Alberto Gonzales,
who was the White House counsel,
came over and he did say to me—be-
cause I was against a Ninth Circuit
Court nominee—do you have any good
ideas for who else you might support? I
did. I talked to my people, to my Re-
publican supporters. We came in. We
had six terrific Republican names. We
sent them. Nothing. So they asked, but
they never acted. Some of these people
were quite conservative. I think they
would have been pleased. But this
seems to be an administration that
wants 100 percent of what they want.
They don’t want the shared responsi-
bility of governing. Either they don’t
want or they don’t understand or they
don’t like the balance of powers, which
is such a centerpiece of our Govern-
ment.

We see it on the Bolton nomination
as well. That is not for a judgeship.
That is a nomination for U.N. ambas-
sador. But, again, if we could just talk
to each other, we could come up with
someone who would be terrific, instead
of having these standoffs, which are
difficult. They are not pleasant. We are
not getting a lot of work done because
of how much time we are talking about
Janice Rogers Brown, because many of
us believe she is so out of the main-
stream, we can’t let it go. That is why
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I so respect the moderates who came
up with the agreement because part of
that agreement said in the future the
President should talk to us more, espe-
cially about Supreme Court nominees.

We are at a place and time where we
have proven one point, that when we
stood up against these 10 judges and al-
lowed 208 to go through, it wasn’t arbi-
trary or capricious or nasty or per-
sonal. It was because these people are
out of the mainstream. I well remem-
ber when George Bush was declared the
winner in 2000, he came right out and
said: I am going to govern from the
middle.

Here is where we are: George Will,
‘““‘Extraordinary’ Rhetoric.” George
Will calls Janice Rogers Brown out of
the mainstream. George Will is very
rightwing and he calls her out of the
mainstream. He says it is a fact that
she is out of the mainstream.

The Mercury News says:

As an appellate judge who would hear the
bulk of challenges to Federal laws coming
out of Washington, Janice Rogers Brown'’s
appointment would be disastrous. She’d be
likely to strike down critical environmental,
labor laws and antidiscrimination protec-
tions. Brown, though, has infused her legal
opinions with her ideology, ignoring higher
court rulings that should temper her judg-
ment.

That was the from San Jose Mercury
News, a very mainstream newspaper in
Silicon Valley.

From the Sacramento Bee that sits
in the heart of the capital of Cali-
fornia:

The minority in the Senate certainly is

justified in filibustering a lifetime appoint-
ment of Brown.
. . . The Court of Appeals for the District of
Columbia Circuit is the last place we need a
judge who would impose 19th century eco-
nomic theory on the Constitution and 21st
century problems.

The issue isn’t Brown’s qualifications; it’s
her judicial philosophy.

I see my friend from Colorado is here.
I will stop now and thank him for the
work he did on that compromise on the
filibuster. I was not a happy person
that Janice Rogers Brown was in the
group, but our side had to give up
something. I have spent days express-
ing why I hope there will be a strong
vote against her. She is out of the
mainstream.

I thank the Chair and yield the bal-
ance of my time to Senator SALAZAR.

The PRESIDING OFFICER (Mr.
COBURN). The Senator from Colorado.

Mr. SALAZAR. Mr. President, I
thank the distinguished Senator from
California for her eloquent statement
concerning Janice Rogers Brown.

I rise today to state my opposition to
her confirmation to serve as a judge on
the U.S. Court of Appeals for the Dis-
trict of Columbia. I have carefully con-
sidered her record and have unfortu-
nately concluded that Ms. Brown is not
the right choice to serve as a judge on
the District of Columbia Federal court.

I have had the privilege of extensive
experience in judicial selection in the
State of Colorado, both for the Federal
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and State courts. For the years when I
served the Governor of Colorado as his
lawyer, I administered for the Gov-
ernor the process of choosing judges in
Colorado. When I later served as attor-
ney general for my State, I chose, with
Governor Owens and the chief justice
of Colorado, those who could select
judges under Colorado’s Constitution.

My views on the qualifications of
judges to serve on any court have been
forged over years of working on judi-
cial selections. Among the most impor-
tant characteristics we rightly demand
of our Federal judges are that they
have an open mind, are free from bias,
and a temperament that does not in-
flame passions. Janice Rogers Brown,
in my view, fails these tests.

First, I do not think Ms. Brown will
be fair in the ways a Federal judge
must be fair. I have come to believe
Ms. Brown is driven ideologically and
that she will prejudge some of the most
important legal cases and issues that
come before a Federal appellate court.
I base my conclusions on her written
record and on her own statements.
When any person has a case to bring
before a Federal judge on any issue,
that person has a right to insist that
the judge will listen carefully to all the
arguments on the facts and the law
with an especially fair and open mind
that considers carefully all the points
made on every subject, pro or con. This
right to absolute fairness by a Federal
tribunal is a bedrock of our constitu-
tional judicial system. It is just com-
monsense, and it is an idea that is very
well understood by everyone in this
Nation.

There is another simple way to say
this. No one wants to walk into court
before a case is heard and know already
how the judge is going to rule. Yet this
is exactly the problem with Janice
Rogers Brown. She is so driven by her
ideology on issues such as the proper
role of the Government and adminis-
trative agencies—or the role of ideas of
private property that separates con-
stitutional and unconstitutional gov-
ernment regulation—that it is very ob-
vious how Ms. Brown is going to rule
on these matters, even before she hears
a case.

There are many quotes from Ms.
Brown that illustrate this point. A
good example is from a speech to the
Federalist Society on April 20, 2000,
where she said:

Where government moves in, community
retreats, civil society disintegrates and our
ability to control our own destiny atrophies.
The result is: families under siege; war in the
streets; unapologetic expropriation of prop-
erty; the precipitous decline of the rule of
law; the rapid rise of corruption; the loss of
civility and the triumph of deceit. The result
is a debased, debauched culture which finds
moral depravity entertaining and virtue con-
temptible.

These are extreme views, to say the
least.

Second, Ms. Brown is an activist
judge. From my review of her record, I
believe she will use the court as a vehi-
cle to forward her own personal view of
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the law in society. She has done it con-
sistently in the past. I believe that is
the role of a legislator, not the role of
a judge. I believe that kind of judicial
activism is absolutely wrong in our
courts, no matter what ideology it
spawns from.

Third, I believe Janice Rogers Brown
does not have the right temperament
to be a judge on the Federal appellate
bench. When a person accepts the sol-
emn mantle of the robes and the duties
of the judiciary, I believe she must
agree by temperament to place her own
personal legal and social views in the
background. She must accept that
while a judge, though she can have her
own personal views, she must not cause
people to perceive her as unfair, if she
is as strident about those views as she
has been demonstrated by her record.

Again, Janice Rogers Brown does not
meet the test of the temperament of
someone to be on the Circuit Court of
Appeals for the D.C. Circuit. I believe
litigants and others who watch the ju-
diciary are correct to perceive that
Janice Rogers Brown may not treat
them fairly as she considers a par-
ticular case against the backdrop of
her own personal views that are obvi-
ously so strongly felt.

I also believe Ms. Brown is nomi-
nated to serve on the wrong court. She
is nominated to serve on the appellate
court where her ideology can do the
most damage to our Federal and State
governments.

The Circuit Court of Appeals for the
District of Columbia is our Nation’s
most prestigious court of appeals with
regard to all matters dealing with Gov-
ernment. Through venue provisions
found throughout the Federal statutes,
Congress often and intentionally
chooses this court exclusively to hear
matters concerning Government agen-
cies. These are legal matters that go to
the very heart of how our Government
operates through our administrative
agencies, agencies that affect the lives
of our citizens every day all across our
country.

The District of Columbia court is our
Nation’s expert court in administrative
law. While that is an abstract legal
concept, it is also a very important
matter to all ordinary citizens in Colo-
rado and across the Nation.

Yet Janice Rogers Brown is abso-
lutely hostile to our Government and
to administrative agencies and to their
essential work. Janice Rogers Brown is
the wrong person to elevate to this im-
portant Federal appellate court. It is
for these reasons that I will vote to op-
pose the nomination of Janice Rogers
Brown to the District of Columbia
Court of Appeals.

I also want to add another quick
point. As I have listened to the debate
here on the floor of the Senate today,
there has been some sentiment ex-
pressed that perhaps the opposition of
some of my colleagues in the Demo-
cratic caucus has to do with her back-
ground, with the fact that she is Afri-
can American. I will tell you, from the
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work of my colleagues on this side of
the aisle, they have been champions of
opportunity for all people, they believe
we live in America, that we should be
talking about uniting our country and
not dividing our country, and yet it is
a nomination of Janice Rogers Brown,
with her views of activism in the Fed-
eral court, which they have called ap-
propriately into question and which
some of my colleagues on the other
side have now been saying somehow
has the Democratic caucus as being
anti-African American.

There could be nothing further from
the truth. The opposition that has been
voiced against Janice Rogers Brown
has nothing to do with her personal
ethnicity. It has to do with the fact
that the conclusions that have been
reached based on a review of her record
indicate that she will inject her own
personal views as an activist judge into
the D.C. Circuit Court of Appeals.
Therefore, I again reiterate my posi-
tion that I will vote against her con-
firmation, and I urge my colleagues in
the Senate to do the same.

I yield the floor.

(At the request of Mr. REID, the fol-

lowing statement was ordered to be
printed in the RECORD.)
e Mr. JEFFORDS. Mr. President, I
would like to express my opposition to
the nomination of Janice Rogers
Brown to the D.C. Circuit Court of Ap-
peals.

The D.C. Circuit Court of Appeals is
considered the second highest court in
the Nation. This court of appeals, com-
pared to other circuit courts of ap-
peals, has sole jurisdiction over many
laws and Federal agency regulations
and decisions. Given the limited num-
ber of cases the U.S. Supreme Court
considers every year, this means the
DC Circuit Court of Appeals has the
last word on important laws and their
interpretation.

Justice Janice Rogers Brown has a
compelling life story, but a compelling
life story is not enough to be confirmed
to a lifetime appointment to the fed-
eral bench. While she deserves recogni-
tion for her upbringing and work in the
community, I am concerned that Jus-
tice Brown’s personal opinion, rather
than the law, compels her decisions in
some cases.

Some other areas of concern I have
with Justice Brown’s nomination in-
clude:

Justice Brown has advocated for a re-
turn to the time when the Supreme
Court struck down many important
economic regulations and workplace
laws on constitutional grounds. The
case is Santa Monica Beach v. Sup. Ct.
of LA County, 1999, dissenting.

Justice Brown has argued that those
seeking to enforce the statutory prohi-
bition against disability discrimina-
tion are ‘‘individuals whose only con-
cern is their own narrow interest.”” The
case is Richards v. CH2M Hill, Inc.,
2001, dissenting.

Justice Brown has ignored or mis-
construed Supreme Court precedent
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and legislative language to reach her
decisions. The cases are San Remo
Hotel v. City-County of San Francisco,
2002, dissenting; Richards v. CH2M Hill,
Inc., 2001, dissenting; Catholic Char-
ities of Sacramento v. Superior Court
of Sacramento County, 2004, dissenting.

Justice Brown has stated in a lone
dissent concerning the State statute
requiring prescription contraceptive
coverage that if the corporation’s fe-
male employees do not like being dis-
criminated against, they are free to
find, ‘‘more congenial employment.”
The case is Catholic Charities of Sac-
ramento v. Superior Court of Sac-
ramento County, 2004, dissenting.

Taken individually, these stances
might not be cause for some to oppose
this nomination. However, looking at
the whole picture I believe there is a
pattern of behavior that leads me to
conclude that Justice Brown is not
qualified to serve on the D.C. Circuit
Court of Appeals. For these reasons, I
opposed limiting debate on her nomi-
nation in 2003, and continue to do so
today.

Unfortunately, I will be necessarily
absent for the votes that will occur re-
lated to this nominee. However, I did
feel it necessary to express my position
on this important nomination.e

Mr. CORZINE. Mr. President, I urge
all of my colleagues in the U.S. Senate
to reject the nomination of Janice Rog-
ers Brown to the District of Columbia
Circuit Court of Appeals. I strenuously
oppose this nomination because I be-
lieve that her appointment to a life-
time tenured position on the D.C. Cir-
cuit Court will lead to the destruction
of so many of the achievements we
have struggled to achieve during the
past 70 years—the creation of a social
safety net, the advancement of civil
rights for all Americans, and the pro-
tection of workers throughout our
country. When I say achievements I am
talking about many of the laws passed
by the U.S. Congress, for during the
past 70 years we have created the heart
of what is today our modern American
government. Congress has set the
standard for our Nation—from social
security and minimum-wage laws to
homeland security and regulation of
the business industry—by establishing
laws that provide tremendous benefits
and protections for all Americans.

I am deeply troubled by the nomina-
tion of Janice Rogers Brown, a jurist
who has made no secret of her disdain
for government and her desire to over-
turn many of the most important laws
passed by Congress during the past 70
years. She will dismantle the founda-
tion of our democracy, challenging the
right of Congress to pass laws to help
our citizens. Keep in mind that when I
speak about Congress, I am not dis-
cussing people from one political party
or the other; rather, I speak of the col-
lective will of the American people,
which is forged so often through bipar-
tisan agreement and compromise be-
tween legislators from both political
parties. And so I ask, who is Justice
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Brown to try to dismantle the very
laws that we have forged over time
through debate and consensus to pro-
tect our rights and keep us safe in
America today?

During the past 9 years, Justice
Brown has made her legal philosophy
clear through both her public speeches
and her legal opinions as a Justice on
the California Supreme Court. She has,
time and time again, demonstrated
that she will be a movement judge—
someone who will determine the ulti-
mate outcome of a case based on her
political beliefs instead of on the facts
and law before her. Justice Brown has
been inconsistent in her interpretation
of the law, following precedent when it
helps her to arrive at a desired result
and rejecting precedent as non-binding
when it will not achieve her desired
ends. This is precisely the type of indi-
vidual who should not receive a seat on
the D.C. Circuit Court of Appeals,
which is considered the second highest
court in the country and a stepping-
stone to a seat on the U.S. Supreme
Court.

We should not approve any individual
for a lifetime tenure position as a Fed-
eral judge who would use her position
to achieve results consistent with an
extreme political philosophy regardless
of the facts and law. And I believe this
to be true regardless of what the ex-
treme political philosophy may be. Our
goal must always be to ensure the inde-
pendence and fairness of our courts.
This is the very reason that Federal
judges receive lifetime appointments:
to guarantee that they will not be sus-
ceptible to political pressure or undue
influence. Our goal must be to sustain
this level of independence so that all
citizens can be confident that, when
they bring a case in Federal court,
they will receive a fair hearing, based
on the facts and law and not upon one
individual’s political beliefs.

We must place the value of an inde-
pendent judiciary above the partisan
politics of the day and refuse to ap-
prove purely partisan political nomi-
nees such as Janice Rogers Brown. The
U.S. Senate has a constitutional obli-
gation to advise the President on judi-
cial nominations. As part of this obli-
gation, the Senate must fight to ensure
the continued existence of an inde-
pendent and fair judiciary. We must
never forget that our courts depend,
first and foremost, on the judges who
hear arguments, preside over trials,
and issue rulings each and every day.
The only way we can maintain a strong
judiciary is if we approve only the
most qualified individuals to lifetime
appointments as Federal judges. And so
we must approve nominees who possess
the very traits we value most in our ju-
diciary—fairness, independence, and an
allegiance to the rule of law. That is
why I urge my colleagues to reject Jan-
ice Rogers Brown, an individual who
has consistently failed to demonstrate
these traits. An individual who would,
in my view, insert her extremist legal
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philosophy into the courts in an at-
tempt to undo years of Congressional
legislation and legal precedent.

There should be no doubt that Jus-
tice Brown espouses an extreme legal
philosophy far outside the mainstream
of American legal thought. The Presi-
dent has selected a number of appellate
court nominees, including Justice
Brown, who embrace a radical legal
theory frequently referred to as the
“Constitution in Exile.”” The ‘Con-
stitution in Exile” theory is based on
arguments put forth by Judge Douglas
Ginsburg and Professor Richard Ep-
stein. Ginsburg and Epstein believe
that individuals have certain rights
and liberties, including ‘‘economic lib-
erties”’, and that any government that
infringes upon these so-called liberties
is “‘repressive.” This theory, advocated
by Justice Brown, argues that the U.S.
government represses its citizens when
it takes land to build schools and pays
the owner fair market value, estab-
lishes worker safety and minimum-
wage laws, and institutes zoning and
other regulations. Indeed, the ‘‘Con-
stitution in Exile” theorists call into
question the decisions of some of the
most important government agencies—
the EPA, the FCC, the SEC, and even
the Federal Reserve—and argue that
these agencies are themselves uncon-
stitutional.

This legal theory is so far outside the
mainstream that even the most con-
servative jurists on the U.S. Supreme
Court recently rejected its premise. A
unanimous Supreme Court—including
conservative justices such as Scalia
and Thomas, with whom I don’t gen-
erally agree—handed down a decision
on May 23, 2005, in Lingle v. Chevron,
No. 04-163,—S.Ct.—, 2005 WL 1200710
(May 23, 2005) that squarely rejects the
‘“‘economic liberty’’ theory of takings
asserted by ‘‘Constitution in Exile”
theorists.

Lingle addressed questions of eco-
nomic liberty in the context of chal-
lenges to Hawaii’s rent-control regula-
tions. The case tested whether the
“Constitution in Exile” theory oper-
ates within the mainstream of Amer-
ican legal thought because advocates of
the theory, including Richard Epstein,
argued that the Supreme Court should
look more critically on economic regu-
lations and give less deference to legis-
lative judgments. The Supreme Court
strongly rejected this approach; writ-
ing for the Court, Justice O’Connor dis-
missed the argument that the Court
should adopt a more critical approach
to economic regulations and noted the
strong need for deference to the judg-
ment of state legislatures. O’Connor
further stated that ‘“’government regu-
lation—by definition—involves the ad-
justment of rights for the public good.”

Lingle demonstrates that Justice
Brown stands far outside the legal
mainstream. Beyond the defeat of the
general principles espoused by the
“Constitution in Exile’ theorists, the
Lingle decision serves as an explicit re-
jection of the legal theory set forth by

CONGRESSIONAL RECORD — SENATE

Justice Brown in a lone dissent—one of
her many—on the California Supreme
Court. In San Remo Hotel L.P. v. City
and County of San Francisco, a case
contesting the legality of a San Fran-
cisco development fee used to promote
affordable housing, Justice Brown
issued a dissent espousing the same
legal argument outlined by Epstein in
Lingle—that the court should look
more critically on economic regula-
tions and give less weight to the wishes
of the legislature. In rejecting the prin-
ciples of the Constitution in Exile
theorists, the Supreme Court explicitly
rejected the argument set forth by Jus-
tice Brown in her San Remo dissent.
Although there should be no need for
additional evidence that Justice
Brown’s legal philosophy falls outside
of the mainstream, the decision in
Lingle provides powerful proof that
Justice Brown falls far outside the
boundaries of established legal
thought.

For all these reasons, let me again
urge my fellow colleagues to reject the
nomination of Janice Rogers Brown.
We must reject extremist judges like
this who fall outside of the mainstream
and who will use the federal judiciary
to dismantle so many of the progres-
sive accomplishments we have fought
so hard to achieve during the past 70
years.

Mrs. FEINSTEIN. Mr. President, of
all the nominations contested in the
past few weeks, Justice Brown’s is the
clearest cut. Justice Brown has given
numerous speeches over the years that
express an extreme ideology that is far
outside the mainstream of American
jurisprudence. In those speeches, Jus-
tice Brown used stark hyperbole, and
startlingly vitriolic language which
has been surprising, especially for a
State supreme court justice.

But statements alone would not be
enough for me to oppose her nomina-
tion. Rather, my concern is that her
personal views drive her legal decision-
making. On far too many occasions,
she has issued legal opinions based on
her personal beliefs, rather than exist-
ing legal precedent.

I am troubled that Justice Brown is
bound by her personal views of what
the law should be rather than following
the law as written and enacted. This is
especially troubling for a candidate
who is being nominated to the D.C. Cir-
cuit Court of Appeals.

The D.C. Circuit is an especially im-
portant court in our Nation’s judicial
system. It is recognized as the most
prestigious and powerful appellate
court below the Supreme Court because
of its exclusive jurisdiction over con-
stitutional rights and government reg-
ulations.

Given this exclusive role, the judges
serving on this court play a special role
in evaluating government actions.

Each year, the Supreme Court rou-
tinely reviews fewer than 100 cases.
Therefore, circuit courts, like the D.C.
Circuit, end up as the forums of last re-
sort for nearly 30,000 cases each year.
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These cases affect the interpretation of
the Constitution as well as statutes in-
tended by Congress to protect the
rights of all Americans, such as the
right to equal protection of the laws
and the right to privacy. Specifically,
the D.C. Circuit Court is the most like-
ly venue where Federal regulations and
government actions will be upheld or
overturned.

Yet Justice Brown, throughout her
career, has demonstrated an open hos-
tility towards government. This hos-
tility is concerning given that, if Jus-
tice Brown serves on the D.C. Circuit,
she will play a decisive role in evalu-
ating government actions.

For example:

In a 1999 speech Justice Brown stat-
ed:

My thesis is simple. Where government ad-
vances—and it advances relentlessly—free-
dom is imperiled; community impoverished;
religion marginalized; and civilization itself
marginalized.

At a 2000 Federalist Society event,
Justice Brown stated:

Where government moves in, community
retreats, civil society disintegrates, and our
ability to control our own destiny atrophies.
The result is: families under siege; war in the
streets; unapologetic expropriation of prop-
erty; the precipitous decline of the rule of
law; the rapid rise of corruption; the loss of
civility and the triumph of deceit. The result
is a debased, debauched, culture which finds
moral depravity entertaining and virtue con-
temptible.

The Senate should not confirm a
judge to this important court who has
shown such blatant contempt for the
government. Again, to be clear, if it
were only hyperbolic statements in
speeches then maybe we could look
past the rhetoric. However, the ex-
treme views expressed in Justice
Brown’s speeches also emerge in the
opinions she has rendered as a judge.

In various cases involving even mod-
est government regulations she has
issued opinions that ignore the law and
established precedent.

One example I would like to discuss
involves a property issue in my home
city, San Francisco, and it is a case
with which I am familiar since the or-
dinance was enacted during the time I
served in San Francisco’s government.

The case is San Remo Hotel v. San
Francisco. In response to a low-income
housing emergency for elderly resi-
dents, San Francisco enacted an ordi-
nance requiring hotels to obtain a per-
mit before converting long-term resi-
dential housing into short-term tourist
hotel rooms.

To obtain a permit, hotels either had
to provide mitigation for the removal
of the residential rooms by offering al-
ternative housing, or pay a fee to be
used for the relocation of tenants. In
San Remo Hotel v. San Francisco, the
owners of a hotel sued the City of San
Francisco, claiming that the ordinance
constituted an illegal ‘‘taking’’ of prop-
erty by the city.

Following U.S. Supreme Court prece-
dent, the California Supreme Court
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held that the ordinance did not con-
stitute a ‘‘taking’ of the hotel’s prop-
erty since the ordinance did not phys-
ically ‘‘invade’ the property and since
the ordinance ‘“‘substantially
advance[d] legitimate state interests.”

In contrast, Justice Brown wrote in
her dissent in the San Remo case that:

Private property, already an endangered
species in California, is now entirely extinct
in San Francisco. The City and County of
San Francisco has implemented a neo-feudal
regime where the nominal owner of property
must use that property according to the
preferences of majorities that prevail in the
political process—or worse, the political
powerbrokers who often control the govern-
ment independently of majoritarian pref-
erences.

The majority described Justice
Brown’s dissenting opinion by saying
that she argued, with little citation or
support, that ‘‘government should reg-
ulate property only through rules that
the affected owners would agree indi-
rectly enhance the value of their prop-
erties.”

If this view were the law it would
make it almost impossible for any city,
State, or local government to make
any policies for the benefit of the com-
munity as a whole. No local govern-
ment could downzone property, no Fed-
eral agency could prepare a habitat
conservation plan. Under Justice
Brown’s analysis they would all be ille-
gal takings of one kind or another.

The majority decision of the Cali-
fornia Supreme Court went on to criti-
cize Justice Brown for attempting to
“impose’ her own ‘‘personal theory of
political economy on the people of a
democratic state.”

Furthermore, Justice Brown’s writ-
ten opinion was at odds with the cur-
rent legal precedent of the U.S. Su-
preme Court at that time. And, in fact,
earlier this year, Lingle v. Chevron,
the U.S. Supreme Court unanimously
rejected a takings analysis similar to
the one set forth in Brown’s dissent in
San Remo.

Nevertheless, Justice Brown per-
mitted her personal views to over-
whelm her obligation as a judge to fol-
low the law. While Justice Brown cer-
tainly has a right to private views that
may conflict with the law, a judge may
not substitute her personal opinions
for the law.

I also believe it is illuminating to put
Justice Brown’s views and legal opin-
ions in the context of the court of
which she is a member.

Justice Brown often stands on an is-
land by herself as the lone dissenter on
a court made up of six Republican jus-
tices and only one Democratic justice—
approximately one-third of the cases
she has written have been dissents, and
in 10 percent of those cases, she has
been the lone dissenter.

For example, in the 2004 case of
Catholic Charities of Sacramento v.
Superior Court of Sacramento County,
Justice Brown cast the sole dissenting
vote. She argued against upholding a
State statute that requires employers
whose insurance covers prescription
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drugs to include prescription contra-
ceptives in their coverage. In her dis-
sent, she suggested that, if women had
a problem with their inequitable treat-
ment, they were free to find ‘‘more
congenial employment,”” and stated
that because women seeking contracep-
tion were a minority of insured em-
ployees, striking down the law would
have a ‘‘negligible effect.”

Based on her pattern of taking this
contrarian role, she has been widely
criticized, even among her Republican
colleagues, for her caustic writings.
Sources on the court reportedly stated
that her fellow justices have privately
complained about her ‘‘poison pen’’ and
have called Justice Brown a ‘‘loose
cannon when she has a typewriter in
front of her.”

Republican Chief Justice Ronald M.
George has even taken the unusual
step of pulling her aside and asking her
to tone down her scathing criticism of
majority rulings.

In addition to her tone, her legal rea-
soning has often been criticized by her
colleagues. In one example, Nike v.
Kasky, Nike was accused of providing
abusive conditions for their overseas
workers including forced overtime, ex-
posing workers to health hazards, and
subjecting workers to verbal, physical
and sexual mistreatment.

Nike denied the mistreatment and
made numerous statements touting a
positive record and was sued for mis-
representing its labor practices at
Asian factories.

The majority of the California Su-
preme Court determined the state-
ments made by Nike were commercial
speech and thus entitled to less con-
stitutional protection.

Justice Brown dissented, saying the
speech should have been protected even
if false. In her dissent, Brown called on
the U.S. Supreme Court to overturn a
long line of cases which distinguish
commercial and noncommercial
speech.

Republican Justice Kenard criticized
Brown'’s dissent, saying:

Sprinkled with references to a series of
children’s books about wizardry and sorcery,
Justice Brown’s dissent itself tries to find
the magic formula or incantation that will
transform a business enterprise’s factual rep-
resentations in defense of its own products
and profits into noncommercial speech ex-
empt from our state’s consumer protection
laws.

I am deeply troubled when a Justice’s
own colleagues express grave concerns
about an individual’s legal reasoning,
and demonstrate a willingness to open-
ly criticize a fellow member of the
bench.

An overarching principle of both Re-
publicans and Democrats is that the
role of a judge is to follow the law, re-
gardless of one’s personal ideology.
Yet, repeatedly, Justice Brown has al-
lowed her personal opinion to override
a fair application of the law and has al-
tered her legal reasoning in order to
achieve a desired result. Law school
professor Gerald Uelmen said that Jus-
tice Brown’s opinions may be inter-
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preted as ‘‘motivated by politics rather
than the law.”

When examining her record, it ap-
pears that the thread of logic sewn
through her legal opinions is her desire
to achieve a predetermined outcome
based on her personal views. In case
after case, Justice Brown significantly
changes her legal reasoning to imple-
ment a results-oriented approach based
on her view of what the law should be.

When Justice Brown wanted to limit
the explicit right to privacy in Califor-
nia’s Constitution, she argued: ‘“Where,
as here, a state constitutional protec-
tion was modeled on a Federal con-
stitutional right, we should be ex-
tremely reticent to disregard U.S. Su-
preme Court precedent delineating the
scope and contours of that right.”

But when the question of remedies
for a violation of constitutional rights
arose, she said: ‘“‘Defaulting to the high
court fundamentally disserves the
independent force and effect of our
Constitution. Rather than enrich the
texture of our law, this reliance on
Federal precedent shortchanges future
generations.”

These cases both involved the role of
precedent and following the decisions
of previous courts. However, depending
on the facts of the case Justice Brown
changed her legal opinion about wheth-
er judges should follow precedent; in
one case she discussed the importance
of following precedent, yet in the other
she argued that reliance on precedent
can be harmful.

When examining the role of juries
and their ability to evaluate a case,
once again, Justice Brown makes con-
flicting arguments.

In order to limit damages against
employers in worker discrimination
suits, Brown wrote:

When setting punitive damages, a jury
does not have the perspective, and the re-
sulting sense of proportionality, that a court
has after observing many trials.

But, when criminal defendants’
cases—not businesses—were being eval-
uated, Justice Brown wrote:

I do not share the majority’s dim view of
jurors. Rather, I would presume, as we do in
virtually every other context, that jurors are
intelligent, capable of understanding in-
structions and applying them to the facts of
the case.

Justice Brown’s conflicting legal rea-
soning also appears when her decisions
examine the assessment of damages.
When the plaintiffs were victims of em-
ployment discrimination, Justice
Brown supported limits on punitive
damages. But, when the plaintiffs were
property owners in a mobile home park
who had to previously abide by rent
control laws, she opposed any limit on
damages.

In each of these contrasting exam-
ples, Justice Brown has used legal rea-
soning that has conflicted. It is con-
cerning when a judge seems to alter
her legal reasoning based on her per-
sonal view of a case, rather than em-
ploying consistent legal reasoning re-
gardless of who is making the argu-
ment, or who would be impacted by its
effect.
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Based on this record, parties in a
case have no idea whether Justice
Brown will rely on precedent or decide
it is an impediment, whether she will
defer to the legislature or decide it’s
time for her or other judges to make
law; whether she will trust the jury to
evaluate the case or decide they cannot
make the necessary evaluations; or
whether she will protect unlimited
damages or order that there needs to
be limits on damages.

Those who come before a court need
to be assured that they are going to be
given a fair hearing with an impartial
arbiter. Justice Brown’s record dem-
onstrates that those who come before
her court will not have such assur-
ances.

Not surprisingly, Justice Brown’s
nomination has ignited strong and far-
reaching opposition. Both Senators
from her home State and almost two
dozen members of California’s congres-
sional delegation oppose her nomina-
tion.

The Congressional Black Caucus op-
poses her nomination, as does every
major African American organization
in the country, including the National
Black Chamber of Commerce, NAACP,
the National Bar Association, the Cali-
fornia Association of Black Lawyers,
and the Leadership Conference on Civil
Rights.

The California Association of Black
Lawyers stated:

We would like to see an African American
female be elevated to a higher court.

But as the group’s president went on
to explain:

We do not see how we can support someone
who is diametrically opposed to our goals.

In adddition, unlikely conservative
commentators have affirmed concerns
raised by opponents of Justice Brown’s
nomination:

National Review Senior Editor Romesh
Ponnuru discussed Brown’s troubling state-
ments and her willingness to embrace judi-
cial activism and concluded that ‘‘if a liberal
nominee to the courts said similar things,
conservatives would make quick work of
her.”

George Will concluded that Justice
Brown is ‘“‘outside of that mainstream
of conservative jurisprudence; and

Conservative columnist Andrew Sul-
livan wrote:

Whatever else she is, she does not fit the
description of a judge who simply applies the
law. If she isn’t a ‘judicial activist,” I don’t
know who would be.

Evaluating judicial nominations is a
very difficult process, and it is one that
ignites passionate feelings from all
sides. Clearly, Presidents from dif-
ferent parties will choose very dif-
ferent nominees for the Federal courts.
However, there are basic principles
that every nominee must follow re-
gardless of which party is in power.

As Senator HATCH stated in 1996 when
opposing the confirmation of Judge H.
Lee Sarokin to the U.S. Court of Ap-
peals for the Third Circuit and Judge
Rosemary Barkett to the U.S. Court of
Appeals for the Eleventh Circuit:
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Many of these judges are activists who
simply cannot understand that their role is
to interpret the law, not to make it . . . I led
the fight to oppose the confirmation of these
two judges because their judicial records in-
dicated that they would be activists who
would legislate from the bench.

Legislating from the bench, being an
“activist’ judge, has been a concern of
members of both parties. It is a basic
principle used when evaluating nomi-
nees—judges must follow the law, not
manipulate the law to serve their own
political ideology.

As 1 have discussed today, Janice
Rogers Brown is widely opposed by a
broad coalition of prominent leaders
and organizations, she has been criti-
cized by her Republican colleagues on
the court, and she has made astound-
ingly vitriolic statements about every-
thing from senior citizens to the gov-
ernment.

While each of these concerns raises
significant questions about her quali-
fications to serve on the D.C. Circuit
Court of Appeals, for me, most impor-
tantly, Janice Rogers Brown does not
meet the basic principle used to evalu-
ate judicial nominees by both parties—
will they follow the law?

Unfortunately, Janice Rogers
Brown’s record does not demonstrate
that she will be able to put aside her
personal views and follow the law.

Mr. KOHL. Mr. President, I oppose
the confirmation of Justice Janice
Rogers Brown to the U.S. Court of Ap-
peals for the D.C. Circuit. It is unfortu-
nate that the President has chosen to
resubmit for our consideration this
failed nomination from the President’s
first term. Both in her public record on
the California Supreme Court and in
her writings and speeches off the
bench, Justice Brown has compiled a
remarkable record of extremism, of
ideologically motivated decision mak-
ing, of intemperance in her public
statements, and of a judicial philos-
ophy unquestionably out of the main-
stream. Such a record makes her en-
tirely unsuitable for a life tenured po-
sition on the D.C. Circuit.

Justice Brown’s extraordinary views
on the role and nature of government
convince me that there is a substantial
risk that her views and legal philos-
ophy are so far outside the mainstream
as to pose a very real threat to our
civil rights and civil liberties. Her
views on the role and work of Govern-
ment in modern America are particu-
larly disturbing for someone nomi-
nated to the Federal bench, and specifi-
cally the D.C. Circuit.

Justice Brown has been nominated to
what is considered by many to be the
second most important court in the na-
tion. The D.C. Circuit is unique among
the Federal courts of appeals as the
court that reviews decisions of the ex-
ecutive branch and the independent
agencies. The rules and regulations re-
viewed by this court are felt by average
citizens across the Nation every day.
These include worker safety rules
issued by the Occupational Safety and
Health Administration; the rules of the
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Environmental Protection Agency re-
garding the purity of the water we
drink and the air we breath; workers’
right to the minimum wage and over-
time compensation guaranteed by the
Fair Labor Standards Act; rights to or-
ganize unions and bargain over the
terms and conditions of employment
under the National Labor Relations
Act; and decisions by the Federal
Trade Commission regarding deceptive
or unfair trade practices that injure
consumers. The decisions of the D.C.
Circuit on these and many other sub-
jects have a real and immediate impact
on the lives of all Americans.

Justice Brown’s hostility to the role
and work of government in modern
America are particularly disturbing for
someone nominated to the D.C. Circuit.
She has repeatedly said that she views
government as a negative influence on
American life, contrary to the moral
fiber of our Nation. On one occasion,
she stated that ‘“‘when government
moves in, community retreats, civil so-
ciety disintegrates, and our ability to
control our own destiny atrophies. . . .
The result is a debased, debauched cul-
ture which finds moral depravity enter-
taining and virtue contemptible.” On
another occasion, she wrote that
“where government advances . . . free-
dom is imperiled; community impover-
ished; religion marginalized and civili-
zation itself jeopardized.”” She has also
remarked that the New Deal era of the
1930s ‘‘marks the triumph of our own
socialist revolution.”

Her commentary on legal theory is
no less extreme.

She has railed against what she sees
as a judiciary that has distorted and
misinterpreted the Constitution. She
has stated that since the 1960s, ‘‘we
have witnessed the rise of the judge
militant.”” She also claims that modern
judicial rulings have caused the Con-
stitution to be ‘‘demoted to the status
of a bad chain novel.”” She continues to
argue in favor of long discredited and
overturned legal doctrines which were
used to strike down worker protection
and social welfare laws over 100 years
ago.

Other examples of Justice Brown’s
thinking are equally troubling. She has
contended that senior citizens ‘‘can-
nibalize’’ their grandchildren by asking
for society’s support in old age via so-
cial security. And speaking recently at
a church on ‘“‘Justice Sunday,” Brown
proclaimed a ‘“‘war’” between religious
people and the rest of America.

We have heard nominees that have
come before us before argue that they
should not be held to their record be-
cause it merely reflects positions they
advanced as advocates for their clients.
This defense is not available to Justice
Brown. These are opinions that she
held solely on her own behalf, in her
own speeches and writings in which she
was advancing no one’s agenda but her
own.

Her record on the California Supreme
Court does not allay our concerns. She
has been consistently unsympathetic
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to the rights of those asserting civil
rights or employment discrimination
claims. And, on many occasions, she
has been the lone dissenter on an al-
ready conservative court. She dis-
sented from a case which upheld a pro-
hibition on an employee’s use of hate-
ful racial invective in the workplace;
from a decision that held that a city
rent control ordinance did not con-
stitute an unconstitutional taking of
private property; from allowing work-
ers over age 40 to bring age discrimina-
tion claims; and from a case which
found that sexual intercourse after a
woman told her assailant to stop con-
stituted rape. Her frequent dissents are
compelling evidence regarding how her
personal views affect her judicial deci-
sionmaking.

In light of this record, it is not sur-
prising—but nonetheless telling—that
both of Justice Brown’s home state
Senators oppose her confirmation, a
virtually unprecedented situation for
an appellate court nominee.

An appeals court judge’s solemn duty
and paramount obligation is to do jus-
tice fairly, impartially, and without
favor. An appeals court judge must be
judicious—that is, she must be open
minded, must be willing to set his per-
sonal preferences aside, and judge with-
out predisposition. And, of course, she
must follow controlling precedent
faithfully, and be able to disregard
completely any views she holds to the
contrary. In the case of Justice Brown,
we are presented with a nominee who
has a well-documented record, in nu-
merous writings and speeches, of views
that are so extreme, and so far outside
the mainstream, that she fails this
basic test.

For these reasons, I must continue
my opposition to her confirmation to
this crucial judgeship.

Ms. LANDRIEU. Mr. President, Soc-
rates said, ‘“‘Four things belong to a
judge: to hear courteously, to answer
wisely, to consider soberly, and to de-
cide impartially.” To date, the Senate
has confirmed 209 of President Bush’s
judicial nominees. The vast majority of
them received overwhelming support
from this body. We looked at their
records and decided that they had the
qualities that Socrates described. Jan-
ice Rogers Brown, however, lacks these
qualities and falls far short of this
ideal. I sincerely regret that the Presi-
dent has asked this body to confirm
her to a lifetime appointment to the
District of Columbia Circuit Court of
Appeals.

This is no reflection on her indi-
vidual accomplishments. She comes
from a very humble background, a
sharecropper’s daughter, and has taken
full advantage of all that this country
has to offer to become a Supreme Court
judge. She has gained some wisdom
from this experience, I am sure, and I
have no doubt that she will take her
job as a judge seriously, soberly.

My greatest concern lies with her im-
partiality. Some of her statements and
her decisions on the California Su-
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preme Court lead me to believe that
she will let her personal bias dictate
her consideration of issues of law. I
cannot trust the impartiality of some-
one who may be considering issues in-
volving Medicare or Social Security
who says that senior citizens ‘‘blithely
cannibalize their grandchildren be-
cause they have the right to get as
much ‘free’ stuff from the political sys-
tem.” Nor can I accept that she will be
impartial when she says that age dis-
crimination ‘‘does not mark its victim
with a stigma of inferiority.”” Tell that
to the 50 year old waitress who loses a
job because she doesn’t look ‘‘pretty”’
anymore, and ends up getting replaced
by a younger, less experienced person.

Janice Rogers Brown has been nomi-
nated to the Court of Appeals for the
District of Columbia Circuit, the court
that closely oversees the actions of
Federal agencies—more than any other
Circuit Court. It is widely recognized
in the legal community as the second
most important court in the country.
Citizens come to the D.C. Circuit to en-
force fair labor practice decisions made
by the National Labor Relations Board,
worker safety protection regulations of
the Occupational Safety and Health
Administration, regulatory decisions
made by the Federal Communications
Commission and the Environmental
Protection Agency, and much, much
more.

But Janice Rogers Brown has said
that ‘“where government moves in com-
munity retreats, civil society disinte-
grates. The result is: families
under siege; war in the streets;
unapologetic expropriation of property;
the . . . decline of the rule of law . . .
a debased, debauched culture which
finds moral depravity entertaining.
... 7 She also called the New Deal,
which gave us Social Security and the
Tennessee Valley Authority, programs
that exist today, ‘‘the triumph of our
own socialist revolution.” With senti-
ments such as these I can only wonder
what she thinks of Medicare, Medicaid,
child nutrition programs, agricultural
subsidies, No Child Left Behind, and a
whole host of other programs that give
opportunity to our citizens and help
people live up to their given potential.
To me, these programs are not social-
ism; they are what a compassionate so-
ciety does for its people.

So I will vote against the confirma-
tion of Janice Rogers Brown. I do so
knowing that she will likely be con-
firmed. Her nomination is moving for-
ward because she was one of the nomi-
nees that 13 of my colleagues and I
agreed to no longer filibuster. I want to
talk about this agreement just for a
moment.

First, I must say that the com-
promise was essential to avoid a seri-
ous breakdown in the Senate rules and
its functions. It represents the Senate
at its best and upholds the traditional
constitutional role of the Senate as the
protector of the rights of minority in-
terests when they were seriously
threatened and perhaps irrevocably
ended.
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But more than this, my colleagues
and I helped steer a better course with
this compromise. A course for jobs, op-
portunity, better education, and future
peace. I hope the President will reflect
upon the resolve of these 14 Senators to
protect and respect the minority and
do so by sending us nominees who will
respect the law and not come exclu-
sively from the far fringes of the polit-
ical spectrum.

I am open to discussing nominees
with the President. I make this offer in
good faith and in the same spirit as one
of his original campaign promises from
2000: to change the culture in Wash-
ington. Here is what then-Governor
Bush said in a speech at that time:
“There is too much argument in Wash-
ington and not enough shared accom-
plishment. . . . As President, I will set
a new tone in Washington. I will do ev-
erything I can to restore civility to our
national politics.”

My colleagues on this compromise
have already helped set that new tone
for the Senate. I urge him to work with
the entire Senate on judicial nominees.
I am ready to forge this new civility in
Washington. I know future nominees
will be conservative just as all of the
208 previously confirmed Bush nomi-
nees have been. I fully accept that fact.
But I also expect future nominees to be
fair and to have shown their fairness
and impartiality by their words and
their deeds. Janice Rogers Brown has
not.

The PRESIDING OFFICER. The time
is now controlled from 4 to 4:10 by the
Senator from Vermont.

Mr. LEAHY. Mr. President, I see the
distinguished President pro tempore on
the Senate floor. I understand that he
is going to ask consent that we recess.
I first ask unanimous consent that my
time not begin until after the time nec-
essary for the distinguished senior Sen-
ator from Alaska, and I yield to him.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

VISIT TO THE SENATE BY MEM-
BERS OF THE U.S.-CHINA INTER-
PARLIAMENTARY GROUP

Mr. STEVENS. Mr. President, I have
the honor to present to the Senate the
Chinese delegation from the National
People’s Congress to the U.S.-China
Interparliamentary Group meeting. Its
leaders standing beside me are Vice
Chairman and Secretary General of the
Standing Committee of the National
People’s Congress, Mr. Sheng Huaren.
He is joined by the Chairman of the Na-
tional People’s Congress Foreign Af-
fairs Committee, Mr. Jiang Enzhu. We
also have the Vice Chairman of the Na-
tional People’s Congress Law Com-
mittee, Mr. Hu Kangsheng; the Vice
Chairman of the National People’s Con-
gress Foreign Affairs Committee, Mr.
Yang Guoliang; then the Vice Chair-
man of the National People’s Congress
Foreign Affairs Committee, Mr. Lu
Congmin; Mr. Lu Baifu, who is a mem-
ber of the National People’s Congress
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Economic and Financial Affairs Com-
mittee; and the Deputy Chief of Mis-
sion from the People’s Republic of
China to the United States, Mr. Zheng
Zeguang.

I ask that the Senate stand in recess
for a few minutes so that Members may
greet our guests and have an oppor-
tunity to thank them for coming to
join us for these historic talks.

The PRESIDING OFFICER. Is there
objection?

Mr. DAYTON. Mr. President, reserv-
ing the right for a minute, I note that
Senator STEVENS and Senator INOUYE
performed a magnificent service to our
Senate and to our country by hosting
our distinguished guests from China in
such a superb manner. They and their
staffs put on a superlative discussion
over these 2 days, and Senator STEVENS
recognized with his foresight the two
countries will determine the future of
the world. I commend Senator STEVENS
and Senator INOUYE in particular for
recognizing that and initiating these
exchanges which are now in their sec-
ond year. On behalf of the Senate and
the country, we are in their debt.

Mr. STEVENS. I personally thank
Senator INOUYE, who is our co-chair-
man, for his work on this matter. We
went to China last year to meet with
this delegation, and we have been hon-
ored to host them in our country.

——
RECESS

Mr. STEVENS. Mr. President, I ask
unanimous consent that the Senate
stand in recess so Members may greet
our guests.

There being no objection, the Senate,
at 4:04 p.m., recessed until 4:10 p.m. and
reassembled when called to order by
the Presiding Officer (Mr. COBURN).

———

NOMINATION OF JANICE ROGERS
BROWN TO BE UNITED STATES
CIRCUIT JUDGE FOR THE DIS-
TRICT OF COLUMBIA CIRCUIT—
Continued

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized for 10
minutes.

Mr. LEAHY. Mr. President, over the
course of the Senate’s consideration of
the nomination of Janice Rogers
Brown, we have heard many compelling
statements in opposition. Signifi-
cantly, we have heard from both Sen-
ators from California in opposition.
Their opposition, like mine, is based on
Justice Brown’s record.

Through bipartisan action, the Sen-
ate has deterred the misguided bid by
some on the other side of the aisle for
one-party rule by means of their so-
called nuclear option. Thanks to the
hard work of a bipartisan group of 14
Senators, we have, for now, preserved
the system of checks and balances. I
mention this because as we vote on the
nomination of Janice Rogers Brown, I
urge all Senators to take seriously the
Senate’s constitutionally mandated
role in determining who is going to
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serve lifetime appointments in the
Federal judiciary.

I wish all Senators, Republicans and
Democrats alike, would take these
matters seriously and vote their con-
sciences and evaluate with clear eyes
the fitness of this woman for this life-
time appointment. After all, some of
my Republican colleagues have admit-
ted to me privately how they would
like to vote. They know that Justice
Brown is a consummate judicial activ-
ist whose record shows she favors roll-
ing back the clock 100 years on work-
ers’ and consumer rights and consist-
ently has taken the side of corpora-
tions against average Americans.

Her record shows she does not believe
in clean air and clean water protec-
tions for Americans and their commu-
nities. She does not believe in laws pro-
viding affordable housing, and she
would, if she could, wipe out zoning
laws that protect homeowners. Her
record shows she takes an extremely
narrow view of protections against sex-
ual harassment, race discrimination,
employment discrimination, and age
discrimination. In fact, she has such a
hostility toward such programs as So-
cial Security that she has argued that
Social Security is unconstitutional.
She has said that ‘‘[t]Joday’s senior citi-
zens blithely cannibalize their grand-
children . . . ”

Why is this important? Because she
would be on a court that would handle
every one of these issues, and it would
mean that as a judicial activist, she
would rule entirely different in the
cases that court decides.

We have heard a lot about her life
story. If this were a vote on a Senate
resolution commemorating her life
story, I am sure the entire Senate
would gladly support it. Instead, this is
a vote about the lives of multiple mil-
lions of other Americans whose lives
would be affected by this nominee’s
ideological activist penchants. This is,
after all, a lifetime appointment on a
Federal circuit court on which her ide-
ology would be especially harmful and
destructive to the people. That is why
she has earned opposition of African-
American leaders, law professors, and
newspapers around the country. In
fact, the list of African-American orga-
nizations and individuals opposing Jus-
tice Brown’s nomination is one of the
most troubling indications that this is
another divisive, ideologically driven
nomination. All 39 members of the Con-
gressional Black Caucus oppose her
nomination. The Nation’s oldest and
largest association of predominantly
African-American lawyers and judges,
the National Bar Association, and its
state counterpart, the California Asso-
ciation of Black Lawyers, both oppose
this nomination. The foremost na-
tional civil rights organization, the
Leadership Conference on Civil Rights,
opposes it.

The women of Delta Sigma Theta op-
pose this nomination.

I ask unanimous consent that letters
detailing opposition, as well as a list of
such letters, be printed in the RECORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

LETTERS OF OPPOSITION TO THE NOMINATION
OF JANICE ROGERS BROWN TO THE D.C. CIR-
CUIT COURT OF APPEALS

PUBLIC OFFICIALS

Congressional Black Caucus; 23 Members of
the California Delegation to the United
States House of Representatives: Diane E.
Watson, 33rd District; Maxine Waters, 35th
District; Lucille Roybal-Allard, 34th Dis-
trict; Bob Filner, 51st District; Tom Lantos,
12th District; George Miller, 7th District;
Lynn Woolsey, 6th District; Mike Honda,
16th District; Lois Capps, 23rd District; Bar-
bara Lee, 9th District; Hilda L. Solis, 32nd
District; Loretta Sanchez, 47th District;
Linda Sanchez, 39th District; Joe Baca, 43rd
District; Anna Eshoo, 14th District; Pete
Stark, 13th District; Juanita Millender-
McDonald, 37th District; Grace F. Napoli-
tano, 38th District; Xavier Becerra, 31st Dis-
trict; Nancy Pelosi, 8th District; Henry A.
Waxman, 30th District; Dennis Cardoza, 18th
District; Carol Moseley Braun, Paul Strauss.

CALIFORNIA ORGANIZATIONS

California Association of Black Lawyers;
California State Conference of the NAACP;
California Teachers’ Association; Justice for
All Project: Committee for Judicial Inde-
pendence; Black Women Lawyers of Los An-
geles; SEIU Local 99; Feminist Majority; Si-
erra Club, Southern California; Western Law
Center for Disability Rights; Planned Par-
enthood Los Angeles; Stonewall Democratic
Club; NAACP Legal Defense Fund; People for
the American Way, California; California
Women’s Law Center; Universalist-Unitarian
Project Freedom of Religion; National Coun-
cil of Jewish Women—California; Pacific In-
stitute for Women’s Health; Equal Justice
Society; California Association of Black
Lawyers; California Federation of Labor,
AFL~CIO; Sierra Club Environmental Law
Program; National Center for Lesbian
Rights; National Organization for Women,
California; San Francisco La Raza Lawyers;
Planned Parenthood Golden Gate; California
Abortion and Reproductive Rights Action
League; Disability Rights Education & De-
fense Fund; Chinese for Affirmative Action;
National Employment Lawyers Association.

NATIONAL ORGANIZATIONS

AFCSME; AFL-CIO; American Association
of University Women, National and Vermont
chapters; Americans for Democratic Action;
Americans United for Separation of Church
and State; Committee for Judicial Independ-
ence; Delta Sigma Theta Sorority;
EarthJustice; International Brotherhood of
Electrical Workers; Leadership Conference
on Civil Rights; League of Conservation Vot-
ers; Legal Momentum (NOW LDF);
MALDEF; NAACP, National and District of
Columbia Organizations; NARAL Pro-Choice
America; National Abortion Federation; Na-
tional Bar Association; National Black
Chamber of Commerce; National Council of
Jewish Women; National Employment Law-
yers Association; National Family Planning
& Reproductive Health Association; National
Organization for Women; National Partner-
ship for Women and Families; Natural Re-
source Defense Council; National Senior
Citizens Law Center, on behalf of: National
Committee to Preserve Social Security &
Medicare; Alliance of Retired Americans;
Families USA; AFSCME Retirees Program;
Gray Panthers; Center for Medicare Advo-
cacy; National Health Law Program; Na-
tional Women’s Law Center; National Urban
League; People for the American Way;
Planned Parenthood Federation of America;
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Service Employees International Union; Si-
erra Club.

Coalition letter from the following envi-
ronmental organizations: American Planning
Association; American Rivers; Citizens Coal
Council; Clean Water Action; Coast Alliance;
Community Rights Council; Defenders of
Wildlife; Earthjustice; Endangered Species
Coalition; Friends of the Earth; Mineral Pol-
icy Center; National Resources Defense
Council; Sierra Club; The Wilderness Soci-
ety; Advocates for the West; Alabama Envi-
ronmental Council; American Lands Alli-
ance; Amigos Bravos; Buckeye Forest Coun-
cil; California League of Conservation Vot-
ers; California Native Plant Society; Califor-
nians for Alternatives to Toxics; Center for
Biological Diversity; Clean Air Council;
Clean Water Action Council; The Committee
for the Preservation of the Lake Purdy Area;
Earthwins; Environmental Defense Center;
Environmental Law Foundation; Friends of
Hurricane Creek; Georgia Center for Law in
the Public Interest; Great Rivers Environ-
mental Law Center; Hurricane Creekkeeper;
John Muir Project; Kentucky Resources
Council, Inc.; Natural Heritage Institute;
New Mexico Environmental Law Center;
Northwest Environmental Advocates; Oil-
field Waste Policy Institute; Omni Center for
Peace, Justice, and Ecology; San Bruno
Mountain Watch; Southern Appalachian Bio-
diversity Project; Valley Watch, Inc.; Wash-
ington Environmental Council; Western
Land Exchange Project; Wild Alabama;
Wildlaw; Coalition of African-American
Labor Leaders.

LAW PROFESSORS

Stephen R. Barnett, University of Cali-
fornia, Berkeley; Letter signed by more than
200 law professors.

NATIONAL BAR ASSOCIATION,
Washington, DC, September 10, 2003.
Re Justice Janice Rogers Brown Nominee to
the U.S. Court of Appeals for the District
of Columbia Circuit.

SENATE JUDICIARY COMMITTEE,
U.S. Senate,
Washington, DC.

DEAR SENATOR: The National Bar Associa-
tion, this nation’s oldest and largest Asso-
ciation of predominantly African American
lawyers and judges, deems that Justice Rog-
ers Brown is unfit to serve on the U.S. Court
of Appeals of the District of Columbia.

Justice Brown has served the California
Supreme Court for seven years, providing a
substantial body of work for analysis by crit-
ics and supporters alike. If appointed, Brown
would follow Justice Judith Rogers, a Presi-
dent Clinton appointee, to become the sec-
ond African American woman judge on the
D.C. Circuit Court. Many people consider
this appointment as preliminary grooming
for a future nomination to the U.S. Supreme
Court. This consideration is not without
merit: Justices Antonin Scalia, Clarence
Thomas, and Ruth Ginsberg all previously
served on the prestigious D.C. Circuit Court.

The National Bar Association must con-
sider, among other things, whether a judicial
nominee will be a responsible voice upon
which all people, particularly people in the
traditionally underserved communities, for
instance African Americans, other ethnic
minorities and women, can depend when fun-
damental legal issues of race, ethnicity, or
gender may profoundly impact the des-
ignated population in the areas of advance-
ment in business, education, civil rights, and
the judicial arenas arise.

A rigorous review of several of Justice
Brown’s opinions in the California Supreme
Court undertaken by the California Associa-
tion of Black Lawyers (copy attached), an af-
filiate of the National Bar Association, indi-
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cates a most disturbing view and what may

be in store for minorities under her steward-

ship on the bench. In for instance Hi-Voltage

Wire Works, Inc. v. City of San Jose, 24 Cal

4th 537 (2000), Justice Brown wrote the ma-

jority opinion striking down a San Jose ordi-
nance that required the City of San Jose to
solicit bids from companies owned by minor-
ity and women subcontractors. She reasoned
that the plan to seek minority subcontrac-
tors violated Proposition 209, which is the

1996 voter-adopted state constitutional

amendment that banned racial preferences.

She further concluded that instead of affirm-

ative action, ‘‘equality of individual oppor-

tunity is what the constitution demands.”

In view thereof, the National Bar Associa-
tion strongly urges and recommends that the
Senate Judiciary Committee reject the nom-
ination of Justice Janice Rogers Brown to
the U.S. Circuit Court of Appeals for the D.C.
Circuit.

Sincerely,
CLYDE E. BAILEY, Sr.,
President.
CALIFORNIA ASSOCIATION OF
BLACK LAWYERS,
Mill Valley, CA, October 17, 2003.

Hon. ORRIN G. HATCH,

Chairman, Senate Judiciary Committee, Dirksen
Senate Office Building, Washington, DC.

Hon. PATRICK LEAHY,

Ranking Member, Senate Judiciary Committee,
Dirksen Senate Office Building, Wash-
ington, DC.

DEAR SENATORS HATCH AND LEAHY: On be-
half of the California Association of Black
Lawyers (‘“‘CABL”), I write to express our
strong opposition to the nomination of Jan-
ice Rogers Brown to the U.S. Court of Ap-
peals for the D.C. Circuit.

CABL is the only statewide organization of
African American lawyers, judges, professors
and law students in the State of California.
We are an affiliate of the National Bar Asso-
ciation (the ‘“NBA’) and we join the Na-
tional Bar Association in its opposition to
Justice Brown. (The NBA recently forwarded
CABL’s Official Position Paper opposing Jus-
tice Brown’s nomination to you. I am enclos-
ing a copy, for your easy reference.)

As California lawyers, we are familiar with
Justice Brown and her record on the Cali-
fornia Supreme Court. We are deeply con-
cerned about her extremist judicial philos-
ophy, that she has manifested in numerous
opinions over the years. It is clear to us that
she misuses precedent and challenges prece-
dent, in order to achieve the result she de-
sires. A prime example is her opinion in Hi-
Voltage Wire Works, Inc. v. City of San Jose,
the California’s Supreme Court’s first appli-
cation of Proposition 209. According to Chief
Justice Ronald George, who refused to join
her opinion, Justice Brown seriously dis-
torted the history of civil rights jurispru-
dence and concluded outright that the U.S.
Supreme Court decisions supporting affirma-
tive action were wrongly decided.

California has strong civil rights statutes,
and many of us litigate pursuant to these
statutes. Yet Justice Brown has repeatedly
deviated from precedent in order to narrowly
interpret these statutes and render them vir-
tually inaccessible to victims of discrimina-
tion.

We urge you to undertake an extremely
careful review of Justice Brown and her
record. We hope that you will conclude, as
we have done, that she is simply not within
the mainstream of legal thought. She is
therefore not suited for appointment to the
second most important court in our nation,
the D.C. Circuit.

Respectfully yours,
GILLIAN G.M. SMALL,
President.
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Mr. LEAHY. Mr. President, and, of
course, both the Senators from her
home State have opposed her. In fact,
if she is confirmed, this may be the
first such Senate confirmation over the
opposition of both home State Sen-
ators in the history of the Senate,
something, I might say, that during
President Clinton’s time was incon-
ceivable-that Republicans would even
consider a nomination if one Senator
from the home State opposed the nomi-
nee and, of course, under no cir-
cumstances both. Here both Senators
do oppose her, and yet her nomination
is going forward.

There remain 36 Republican Senators
serving today who voted against the
nomination of Justice Ronnie White of
Missouri in 1999. Justice White is now
the chief justice of the Missouri Su-
preme Court, having been that high
court’s first African-American mem-
ber. Former Senator Ashcroft came to
the floor and vilified Justice White as
pro criminal in 1999, after action on
that nomination had been delayed
more than 2 years. Then, in a surprise
party-line vote, Republican Senators
all voted against his confirmation. In
fact, that is the only party-line vote to
defeat a judicial nomination that I can
remember in my 31 years here.

Immediately after this party-line
vote, by which Republican Senators de-
feated the nomination of Justice Ron-
nie White, many of them told us: We
know he is qualified, but we had no
choice because both home State Sen-
ators opposed the nomination. In order
to respect the views of these home
State Senators, they had to vote
against a nominee who many felt was
highly qualified.

Both Justice Brown’s home State

Senators oppose her confirmation.
They have been consistent in that op-
position. Republican Senators felt

compelled to vote against Justice
White, a nominee of President Clinton,
in 1999 because of the opposition of his
home State Senators. It is hard to see
how they can now turn around and say:
Well, but we can vote for a Republican
nominee notwithstanding the same
kind of opposition.

It is not just the two distinguished
Senators from California who oppose
her. Her views are so extreme that
more than 200 law school professors
around the Nation wrote to the Judici-
ary Committee expressing opposition.

The ‘“‘Los Angeles Times’ concludes
she is a ‘‘bad fit for a key court.” The
“Detroit Free Press’” concluded she
“has all but hung a banner above her
head declaring herself a foe to privacy
rights, civil rights, legal precedent, and
even colleagues who don’t share her ex-
treme leanings.”

I ask unanimous consent that these
editorials, as well as a list of other edi-
torials opposing the Brown nomina-
tion, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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PUBLISHED OPPOSITION TO THE NOMINATION OF
JANICE ROGERS BROWN, NOMINEE TO THE
D.C. CIRCUIT COURT OF APPEALS

EDITORIALS

Reject Justice Brown, The Washington
Post, June 7, 2005.

No on Judge Brown: D.C. Court Is Wrong
Place for Her Views, The Sacramento Bee,
May 20, 2005.

Brown Does It Again, Contra Costa Times,
April 29, 2005.

Democrats Must Block Activist Judges,
San Jose Mercury News, February 24, 2005.

The Quality of the Judiciary Is at Stake!
Want Good Judges? So Does Kerry, Philadel-
phia Daily News, August 11, 2004.

“All Black Ain’t Coal!”’, The Bay State
Banner (Massachusetts), November 20, 2003.

A Bad Fit for a Key Court, The Los Ange-
les Times, November 5, 2003.

Extreme Nominee; With Brown, Bush
Deepens Partisanship Over Judges, Detroit
Free Press, October 31, 2003.

Nasty Tactics, Fort Worth Star Telegram
(Texas), October 31, 2003.

Fueling the Fight, The Washington Post,
October 30, 2003.

Judicial Pick Not Fit for U.S. Court, The
Atlanta Journal and Constitution, October
29, 2003.

Out of the Mainstream, Again, The New
York Times, October 25, 2003.

A Nominee to Filibuster, Copley News
Service, October 24, 2003.

Bush Adds Another Ultra-Conservative,
Howard University Hilltop, October 20, 2003.

Fueling the Fire, The Washington Post,
August 1, 2003.

More Conservatives for the Courts, The
New York Times, July 29, 2003.

OP-EDS

If Republicans Look at Her Record, They
Will Vote Brown Down, Douglas T. Kendall
and Jennifer Bradley, Roll Call, June 7, 2005.

This Judge Is More Right-Wing Than
Thomas, Simon Lazarus and Lauren Saun-
ders, The Hill, June 17, 2005.

Must Filibuster Justice Brown, Cynthia
Tucker, Atlanta Journal and Constitution,
May 1, 2005.

Kennedy Does Justice to Approval Process,
Howard Manly, Boston Herald, February 6,
2005.

The Bushes are poor Judges of Judges,
Diane Roberts, St. Petersburg Times (Flor-
ida), December 13, 2003.

Judicial Nominees Show Disrespect For
System Of Law, John David Blakley, The
Battalion (Texas A&M University), Decem-
ber 2, 2003.

Looking at Justice From Both Sides Now:
Opponents Decry Nominee for Same Reason
She Was picked by White House: Her Record,
Susan Lerner, The L.A. Daily Journal, No-
vember 28, 2003.

A Record with some Praise, Robyn
Blumner, St. Petersburg Times (Florida),
November 23, 2003.

Commentary, Ralph G. Neas, (President,
People For the American Way), National
Public Radio ‘Morning Edition’, November
12, 2003.

Nominee’s Views Will Affect Court,
DeWayne Wickham, USA TODAY, November
3, 2003.

GOP Senators: Remember Anita Hill?,
Linda Campbell, The Tallahassee Democrat,
November 3, 2003.

Bush’s Court-Nominee ‘Diversity’ Is a Cyn-
ical Ploy; These Minority Members and
Women Are Out of the Mainstream, Robert
L. Harris, Los Angeles Times, November 12,
2003.

California Contender: A federal appeals
court nominee could one day become the
first black woman justice on the U.S. Su-
preme Court, Bob Egelko, San Francisco
Chronicle, Sunday, October 26, 2003.
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Judicial Throwback, Douglas T. Kendall
and Timothy J. Dowling, The Washington
Post, September 19, 2003.

LETTERS TO THE EDITOR

What Op Ed Forgot To Tell Us, Eric Kane,
Boston Globe, May 13, 2005.

Candidates’ Past Rulings Show Danger,
Nancy Goodban, The Modesto Bee (CA), May
11, 2005.

Senate Democrats’ Filibuster Not Racist,
Scott DeLeve, The Daily Mississippian, De-
cember 11, 2003.

Congressional Black Caucus; An Open Let-
ter on Why Five Judicial Nominees Must Be
Rejected, Ethnic NewsWatch, November 20,
2003.

Bush Judges Deserve To Be Filibustered,
Muriel Messer, The Journal Standard (I1li-
nois), November 13, 2003.

Justice Brown’s Manifesto, T.J. Pierce,
The San Francisco Chronicle, November 8,
2003.

Judging Ms. Flowers, Arline Jolles
Lotman, Philadelphia Daily News, November
7, 2003.

Plantation Politics, Jerome Redding, St.
Louis Post-Dispatch (Missouri), November 3,
2003.

Jerome J. Shestack, former ABA Presi-
dent, The New York Times, November 1, 2003.

[From the Los Angeles Times, Nov. 5, 2003.]
A BAD FIT FOR A KEY COURT

The U.S. Court of Appeals for the District
of Columbia Circuit is the triple-A farm
team for the Supreme Court. Three of the
high court’s current members—Antonin
Scalia, Clarence Thomas and Ruth Bader
Ginsburg—came from the D.C. circuit. So did
onetime Chief Justices Warren Burger and
Fred Vinson, among others.

Presidents also give special attention to
the D.C. court’s appointments because it
often hears high-profile challenges to presi-
dential and congressional actions, defining
the government’s authority. This year the
D.C. Circuit Court upheld the indefinite de-
tention of potential terrorists at Guanta-
namo, Cuba. In past years, it expanded police
search and seizure powers and upheld the
1971 campaign spending law and environ-
mental and workplace safety Laws. Before it
now is a challenge by California and other
states to the administration’s view that the
Clean Air Act does not allow regulation of
carbon dioxide and other greenhouse gases.

That President Bush may view California
Supreme Court Justice Janice Rogers Brown
as a future U.S. Supreme Court justice could
explain why he nominated her to the D.C.
court, 3,000 miles from her San Francisco
base. But during her seven years on Califor-
nia’s high court, Brown has shown doc-
trinaire and peculiar views that make her a
troubling choice for this appeals court.

Judges are supposed to consider disputes
with an open mind, weighing facts against
the law and precedent. Conscientious judges
sometimes find that their decisions conflict
with their personal beliefs. However, in opin-
ions and speeches, Brown has articulated dis-
dainful views of the Constitution and govern-
ment that are so strong and so far from the
mainstream as to raise questions about
whether they would control her decisions.

‘Where government advances,” she told a
college audience, ‘freedom is imperiled, com-
munity impoverished, religion marginalized
and civilization itself jeopardized’—a star-
tling view for someone who would be charged
with reviewing government actions. Brown
has spoken disapprovingly of what she called
the U.S. Supreme Court’s ‘hypervigilance’
with respect to such ‘judicially proclaimed
fundamental rights’ as privacy, calling them
‘highly suspect, incoherent and constitu-
tionally invalid.’
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These views may have prompted Brown’s
bitter dissents in cases in which her col-
leagues upheld regulatory actions such as
local zoning and land-use laws. They seem to
have fueled her skepticism toward employ-
ment discrimination claims, cases involving
the rights of people with disabilities and the
meaning of consent in rape.

Brown’s dogmatism and a style bordering
on vituperation earned her only a ‘qualified’
rather than ‘well qualified’ rating from the
American Bar Assn. Some committee mem-
bers found her unfit for the appeals court.

The Senate Judiciary Committee could
vote on Brown’s nomination Thursday.
There’s little question that Brown is an in-
tellectually sharp and hard-working jurist,
but that is not enough. Her own words are
unrelentingly hostile to government’s role in
regulatory matters and protection of indi-
vidual rights. These are the very things on
which she would rule most often. Brown is a
bad fit for the District of Columbia appeals
court.

JUDICIAL PICK NOT FIT FOR U.S. COURT,
[From the Atlanta Journal and Constitution,
Oct. 29, 2003]

President Bush has once again nominated
a right-wing judge for one of the nation’s
most influential appellate courts. Worse yet,
Janice Rogers Brown, a California Supreme
Court justice, is not qualified for the U.S.
Court of Appeals for the D.C. Circuit.

Despite Bush’s penchant for politics over
professional qualifications in judicial ap-
pointments, Democrats are not blameless in
the current standoff. They filibustered the
nomination of Hispanic conservative Miguel
Estrada for the same appellate court va-
cancy. Estrada, who finally withdrew from
consideration, had unquestioned scholarly
and legal qualifications for a federal judge-
ship.

Rather than select another highly quali-
fied conservative for the Kkey appellate
bench, the president took the low road,
choosing a judge who previously received an
‘unqualified’ rating from the California bar’s
evaluation commission and last month got a
mixed rating of ‘qualified/unqualified’ from
the American Bar Association. By contrast,
Estrada received a unanimous ABA rating of
‘well qualified.’

Brown’s views, as espoused in speeches to
ultraconservative groups, are far out of the
mainstream of accepted legal principles. For
example, she has disputed whether the Bill of
Rights, as incorporated in the U.S. Constitu-
tion, should have been applied to the states.

While the African-American jurist claims
her tendency to ‘stir the pot’ wouldn’t affect
her rulings, such a radical view causes the
public to wonder if she will respect basic in-
dividual liberties guaranteed in the Bill of
Rights.

Brown meets the GOP’s litmus test of
being anti-affirmative action and anti-abor-
tion, but that is a sorry measure of judicial
excellence. Bush knows that Brown will fall
victim to a Democratic filibuster. Appar-
ently, this president would rather have a
campaign issue than a qualified federal judi-
ciary.

[From the New York Times, Oct. 25, 2003]

OUT OF THE MAINSTREAM, AGAIN

Of the many unworthy judicial nominees
President Bush has put forward, Janice Rog-
ers Brown is among the very worst. As an
archconservative justice on the California
Supreme Court, she has declared war on the
mainstream legal values that most Ameri-
cans hold dear. And she has let ideology be
her guide in deciding cases. At her confirma-
tion hearing this week, Justice Brown only
ratified her critics’ worst fears. Both Repub-
lican and Democratic senators should oppose
her confirmation.
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Justice Brown, who has been nominated to
the United States Court of Appeals for the
District of Columbia Circuit, has made it
clear in her public pronouncements how ex-
treme her views are. She has attacked the
New Deal, which gave us Social Security and
other programs now central to American
life, as ‘‘the triumph of our socialist revolu-
tion.” And she has praised the infamous
Lochner line of cases, in which the Supreme
Court, from 1905 to 1937, struck down worker
health and safety laws as infringing on the
rights of business.

Justice Brown’s record as a judge is also
cause for alarm. She regularly stakes out ex-
treme positions, often dissenting alone. In
one case, her court ordered a rental car com-
pany to stop its supervisor from calling His-
panic employees by racial epithets. Justice
Brown dissented, arguing that doing so vio-
lated the company’s free speech rights.

Last year, her court upheld a $10,000 award
for emotional distress to a black woman who
had been refused an apartment because of
her race. Justice Brown, the sole dissenter,
argued that the agency involved had no
power to award the damages.

In an important civil rights case, the chief
justice of her court criticized Justice Brown
for ‘‘presenting an unfair and inaccurate
caricature’ of affirmative action. The Amer-
ican Bar Association, all but a rubber stamp
for the administration’s nominees, has given
Justice Brown a mediocre rating of qualified/
not qualified, which means a majority of the
evaluation committee found her qualified, a
minority found her not qualified, and no one
found her well qualified.

The Bush administration has packaged
Justice Brown, an African-American born in
segregated Alabama, as an American success
story. The 39-member Congressional Black
Caucus, however, has come out against her
confirmation.

President Bush, who promised as a can-
didate to be a ‘‘uniter, not a divider,” has se-
lected the most divisive judicial nominees in
modern times. The Senate should help the
president keep his campaign promise by in-
sisting on a more unifying alternative than
Justice Brown.

Mr. LEAHY. Mr. President, I have
voted to confirm hundreds of nominees
with whom I differ. I vote for them
when I think they will be fair and im-
partial. I voted for hundreds of Presi-
dent Bush’s nominees, as I did his fa-
ther, President Reagan, and President
Ford, all Presidents with whom I have
been proud to serve. But I voted
against those, whether Republican or
Democratic nominees, if I disagreed
with them, if I felt they could not be
impartial.

I believe Judge Brown has proven
herself to be a results-oriented, agenda-
driven judge whose respect for prece-
dent and rules of judicial interpreta-
tion change depending upon the subject
before her and the results she wants to
reach. She is the definition of an activ-
ist judge, the sort of person President
Bush said he would not nominate.

Whether it is protection of the elder-
ly, workers and consumers, privacy
rights, free speech, civil liberties, and
many more issues, she has inserted her
radical views into her judicial opinions
time and again.

She repeatedly and consistently has
advocated turning back the clock 100
years to return to an era where worker
protection laws were found unconstitu-
tional.
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It is no small irony this President,
who spoke of being a uniter, has used
his position to renominate Justice
Brown and others after they failed to
get consent of the Senate.

These provocative nominees have di-
vided the Senate and the American
people, and they brought us to the edge
of a nuclear winter in the Senate.

This confrontational approach and
divisiveness have continued, despite
the confirmation of 209 out of his 218
jurdicial nominees.

I oppose giving Justice Brown this
lifetime promotion to the second high-
est court in our land because the Amer-
ican people deserve judges who will in-
terpret the law fairly and objectively.
Janice Rogers Brown is a committed
judicial activist who has a record of
using her position as a member of a
court to put her views above the law
and above the interests of working men
and women and families across the Na-
tion.

We must not enable her to bring her
“‘jurisprudence of convenience’ to one
of the most important Federal courts
in the Nation.

Over the course of the Senate’s con-
sideration of the nomination of Janice
Rogers Brown to be a judge on the
United States Court of Appeals for the
D.C. Circuit, I have publicly explained
why I cannot support it. My opposition
is based on Justice Brown’s extensive
record, which raises unavoidable con-
cerns about her pursuit from the bench
of her extremist judicial philosophy
and therefore about her fitness for this
lifetime appointment. Justice Brown
failed to gain the consent of the Senate
last year. As I explained in April when
voting against her confirmation in the
Senate Judiciary Committee, not only
has Justice Brown failed to resolve any
of my concerns since her hearing in
late 2003, but Justice Brown’s opinions
issued since that time reinforce and
deepen the troubling patterns in her
record.

Through bipartisan action, the Sen-
ate has deterred the misguided bid by
some on the other side of the aisle for
one-party rule by means of their nu-
clear option. Thanks to the hard work
of a bipartisan group of 14 Senators, we
have, for now, preserved the system of
checks and balances, designed by the
Founders, that are so integral to the
function of the Senate and to its role.
As we turn now to the nomination of
Janice Rogers Brown, I urge all Sen-
ators to take seriously the Senate’s
constitutionally mandated role as a
partner with the executive branch in
determining who will serve lifetime ap-
pointments in the federal judiciary. I
urge all Senators, Republicans and
Democrats alike, to take these matters
seriously and vote their consciences.
Republican Senators and Democratic
Senators alike will need to evaluate,
with clear eyes, the fitness of Justice
Brown for this lifetime judicial ap-
pointment before casting a difficult
vote on this problematic and highly
controversial nominee. My opposition
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to Justice Brown’s nomination is
based, as it has always been, on her
record.

Justice Brown is a consummate judi-
cial activist whose record shows that
she favors rolling back the clock 100
years on workers’ and consumers’
rights and taking the side of corpora-
tions against average Americans. Her
record shows she does not believe in
clean air and clean water protections
for Americans and their communities,
she does not believe in laws providing
affordable housing, and that she would,
if she could, wipe out zoning laws that
protect homeowners by Kkeeping porn
shops and factories from moving in
next door. Her record shows she takes
an extremely narrow view of protec-
tions against sexual harassment, race
discrimination, employment discrimi-
nation, and, most of all, age discrimi-
nation. In fact, Justice Brown has a
hostility toward such programs as So-
cial Security that is so great that she
has argued that Social Security is un-
constitutional, and has said that
“[t]loday’s senior citizens blithely can-
nibalize their grandchildren. . . .”

We have heard a great deal from Jus-
tice Brown’s supporters about her life
accomplishments. It is an impressive
story, and Justice Brown’s accomplish-
ments in the face of so much adversity
are commendable. But we cannot base
our votes on the confirmation of a life-
time appointee to a Federal court on
biography alone. If this were a vote on
a Senate resolution commemorating
her life story, I am sure the entire Sen-
ate would gladly support it. But in-
stead, this is a vote about the lives of
multiple millions of other Americans
whose lives would be affected by this
nominee’s ideological penchants.

I hope that, as debate Justice
Brown’s nomination, we will not—as
we did 2% years ago—hear the whis-
pering of unfounded smears against
those who oppose this nomination. I
have spoken recently about my dis-
appointment in the White House and
Republican partisans for fanning the
flames of bigotry and refusing to tamp
down unfounded claims that amount to
religious McCarthyism. I urged the
White House, Republican leaders, and
moderate Republicans to join me in
condemning the injection of such
smears into the consideration of nomi-
nations. The failure to do so risks sub-
verting this constitutional process and
the independence of our federal courts.

The unfounded charges of bigotry are
belied by the numbers of major Afri-
can-American leaders, newspapers and
law professors across the country who
also oppose this nomination based on
Justice Brown’s record of extremism.
The list of the African-American orga-
nizations and individuals who oppose
Justice Brown’s nomination is a clear
indication that this is another divisive,
ideologically driven nomination. The
39 members of the Congressional Black
Caucus oppose Justice Brown’s nomi-
nation, including the respected con-
gressional delegate from the District of
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Columbia, ELEANOR HOLMES NORTON,
and Representatives CHARLES RANGEL,
ELIJAH CUMMINGS and JOHN CONYERS,
and the chair of the Congressional
Black Caucus, Representative MEL
WATT. The nation’s oldest and largest
association of predominantly African-
American lawyers and judges—the Na-
tional Bar Association—and its State
counterpart—the California Associa-
tion of Black Lawyers—both oppose
this nomination. The foremost na-
tional civil rights organization, the
Leadership Conference on Civil Rights,
opposes this nomination. The women of
Delta Sigma Theta oppose this nomina-
tion. Dr. Dorothy Height, Dr. Joseph
Lowery and Julian Bond, historic lead-
ers in the fight for equal rights, have
spoken out against this nomination.

The baseless smears that we have
heard are irresponsible, harmful and
demonstrably false. Democrats have
voted to confirm each of the other 15
African-American judges nominated by
President Bush and brought to the Sen-
ate for a vote, including all four of the
other African-Americans confirmed to
appellate courts. Democrats have
fought hard to integrate the Fourth
Circuit, working with Senator WARNER
through the confirmation of Judge
Roger Gregory, and with Senator
EDWARDS on the confirmation of Judge
Allyson Duncan. And it was Demo-
cratic Members who were outraged at
the Republicans’ partyline vote against
Justice Ronnie White and Republican
pocket filibusters of Judge Beatty,
Judge Wynn, Kathleen McCree Lewis,
and so many outstanding African-
Americans judges and lawyers blocked
during the Clinton years.

Let us not see that shameful card
dealt from the deck of unfounded
charges that some stalwarts of this
President’s most extreme mnominees
have come more and more to rely upon.
Let us stick to the merits. As so many
have explained in such detail over the
last few days, those who oppose her do
so because they retain serious doubts
about her nomination and see her as an
ideologue or a judicial activist.

The basis for my opposition is the ex-
tremism of Justice Brown’s record.
That, too, is the reason both of her
home State Senators oppose her. As we
have heard in the Judiciary Committee
and here on the Senate Floor, both
Senators from California, who arguably
know this nominee and her record bet-
ter than most, strongly oppose Justice
Brown’s confirmation. There was a
time in the Senate, not that long ago,
when opposition by a nominee’s home
State Senators, no matter how late in
the day it was announced, was enough
to halt a nomination. I remember how
that tradition was adhered to scru-
pulously by Republican Senators 5%
years ago when the Senate voted on
the confirmation of Ronnie White to be
a judge in Missouri. Even though one of
his home State Senators had warmly
endorsed him at his hearing, an elev-
enth hour reversal by that Senator led
to every Republican Senator voting
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against Justice White. Thirty-six of
those Senators are still serving in the
Senate today, and if the approval of a
nominee’s home State Senator is as
important today as it was in 1999, then
the Senate will reject this nomination.
The former Chairman of the Judiciary
Committee came to the Senate after
the defeat of Justice White’s nomina-
tion to explain explicitly the impor-
tance of home State opposition in that
unprecedented party-line vote.

As I have detailed, Justice Brown’s
home State Senators are not the only
ones who oppose her. Her views, both in
speeches and in opinions issued from
the bench, are so extreme that more
than 200 law school professors from
around the country wrote to the Com-
mittee, prior to her hearing, expressing
their opposition.

The Senate is faced with several ex-
treme nominees who have clear records
of trying to rewrite the law from the
bench. In Justice Brown’s hearing be-
fore the Committee, then-Chairman
HATCH began the hearing by referring
to President Bush’s description of his
judicial nomination standard: ‘“‘Every
judge I appoint will be a person who
clearly understands the role of the
judge is to interpret the law, not to
legislate from the bench. My judicial
nominees will know the difference.”
Regretfully, Justice Brown, a practi-
tioner of a results-oriented brand of ju-
dicial activism so radical she is fre-
quently the lone dissenter from a 6-1
Republican majority court, represents
the antithesis of the President’s pur-
ported standard. In re-nominating Jus-
tice Brown after she failed to gain con-
sent of the Senate, the President has,
again, selected a judicial nominee who
deeply divides the American people and
the Senate.

After Justice Brown’s record was ex-
amined in the hearing on her nomina-
tion, editorial pages across the country
came to the same conclusion. Justice
Brown’s home State newspaper, The
Los Angeles Times, concluded she is a
“bad fit for a key court,” after finding
that ‘‘in opinions and speeches, Brown
has articulated disdainful views of the
Constitution and government that are
so strong and so far from the main-
stream as to raise questions about
whether they would control her deci-
sions.” The Detroit Free Press con-
cluded: ‘“Brown has all but hung a ban-
ner above her head declaring herself a
foe to privacy rights, civil rights, legal
precedent and even colleagues who
don’t share her extremist leanings.”
The Atlanta Journal and Constitution
concluded that Janice Rogers Brown is
“‘not qualified for the U.S. Court of Ap-
peals for the D.C. Circuit.” The Wash-
ington Post found that Justice Brown
is ‘““one of the most unapologetically
ideological nominees of either party in
many years.” And The New York
Times concluded that, based on Justice
Brown'’s record as a judge, she has ‘“‘let
ideology be her guide in deciding
cases.” I would ask that these edi-
torials expressing opposition, as well as
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a list of all of the editorials opposing
the Brown nomination be entered in
the RECORD.

Justice Brown has a lengthy record
of opinions, of speeches and of writings.
She has very strong opinions, and there
is little mystery about her views, even
though she sought to moderate them
when she appeared before the Judiciary
Committee. I come to my decision,
after reviewing Justice Brown’s
record—her judicial opinions, her
speeches and writings—and considering
her testimony and oral and written an-
swers provided to the Senate Judiciary
Committee.

My opposition is not about whether
Justice Brown would vote like me if
she were a member of the TUnited
States Senate. I have voted to confirm
probably hundreds of nominees with
whom I differ. Nor is this about one
dissent or one speech. This is about
Justice Brown’s approach to the law,
an approach which she has consistently
used to promote her own ideological
agenda that is out of the mainstream.
Her hostility both to Supreme Court
precedent and to the intent of the leg-
islature does not entitle her to a life-
time appointment to this highly impor-
tant appellate court.

As I have said—and as remains true
today—Janice Rogers Brown’s ap-
proach to the law can be best described
as a ‘‘jurisprudence of convenience.”
Justice Brown has proven herself to be
a results-oriented, agenda-driven judge
whose respect for precedent and rules
of judicial interpretation change and
shift depending on the subject matter
before her and the results she wants to
reach.

Hers is a record of sharp-elbowed ide-
ological activism.

While Justice Brown’s approach to
the law has been inconsistent—she has
taken whatever approach she needs to
in order to get to a result she desires—
the results which she has worked to-
ward have been very consistent,
throughout her public record. At her
hearing, Justice Brown attempted to
separate her speeches from her role as
a judge. However, on issue after issue—
the protection of the elderly, workers
and consumers; equal protection; the

takings clause; privacy rights; free
speech; civil liberties; remedies; the
use of peremptory challenges, and

many more—Justice Brown has in-
serted her radical views into her judi-
cial opinions time and time again. In
fact, Justice Brown’s comments to
groups across the country over the last
10 years repeated the same themes—
sometimes even the same words—as
she has written in her bench opinions.

In Santa Monica Beach v. Superior
Court of L.A. County, Justice Brown
wrote of the demise of the Lochner era,
claiming ‘‘the ‘revolution of 1937’ ended
the era of economic substantive due
process but it did not dampen the
court’s penchant for rewriting the Con-
stitution.” Similarly, in a speech to
the Federalist Society, she said of the
year 1937: it ‘““marks the triumph of our
own socialist revolution.”
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In San Remo Hotel v. City and Coun-
ty of San Francisco, Justice Brown
wrote, ‘‘[tJurning a democracy into a
kleptocracy does not enhance the stat-
ure of the thieves; it only diminishes
the legitimacy of the government.”
Similarly, two years earlier, she told
an audience at the Institute for Jus-
tice: “If we can invoke no ultimate
limits on the power of government, a
democracy is inevitably transformed
into a kleptocracy—a license to steal, a
warrant for oppression.”

As Berkeley Law School Professor
Stephen Barnett pointed out about
Justice Brown’s ‘‘apparent claim that
these are ‘just speeches’ that exist in
an entirely different world from her ju-
dicial opinions,” ‘‘that defense not
only is implausible but trivializes the
judicial role.” 1 agree with Professor
Barnett on this and understand his de-
termination to oppose her nomination.
Justice Brown’s provocative speeches
are disturbing in their own right, and
they are made more so by their reprise
in her opinions.

During her hearing, Justice Brown
told the Committee that she will ‘‘fol-
low the law.” However, her opinions
from the bench speak much louder
than her words to the Committee. In
such a judicial dissent she wrote, “We
cannot simply cloak ourselves in the
doctrine of stare decisis.”

Justice Brown’s disregard for prece-
dent in her opinions in order to expand
the rights of corporations and wealthy
property owners, at the expense of
workers and individuals who have been
the victims of discrimination, stands
among the clearest illustrations of Jus-
tice Brown’s results-oriented jurispru-
dence. In several dissents, Justice
Brown called for overturning an excep-
tion to at-will employment that has
been long recognized by the California
Supreme Court, and was created to pro-
tect workers from discrimination. She
has repeatedly argued for overturning
precedent to provide more leeway for
corporations against attempts to stop
the sale of cigarettes to minors, pre-
vent consumer fraud, and prevent the
exclusion of women and homosexuals.

Justice Brown has also been incon-
sistent in the application of rules of ju-
dicial interpretation—again depending
on the result that she wants to reach in
order to fulfill her extremist ideolog-
ical agenda.

These legal trends—her disregard for
precedent, her inconsistency in judicial
interpretation, and her tendency to in-
ject her personal opinions into her ju-
dicial opinions—lead to no other con-
clusion but that Janice Rogers Brown
is—in the true sense of the words—a ju-
dicial activist.

When it is needed to reach a conclu-
sion that meets her own ideological be-
liefs, Justice Brown stresses the need
for deference to the legislature and the
electorate. However, when the laws—as
passed by legislators and voters—are
different than laws she believes are
necessary, she has shown no deference,
presses her own agenda and advocates
for judicial activism.
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One stark example comes in an opin-
ion she wrote where in order to support
her view that judges should be able to
limit damages in employment discrimi-
nation cases, she concluded that ‘‘cre-
ativity’> was a permissible judicial
practice and that all judges ‘‘make
law.”

Justice Brown’s approach to the law
has led to many opinions which are
highly troubling. She repeatedly and
consistently has advocated turning
back the clock 100 years to return to
an era where worker protection laws
were found unconstitutional. She has
attacked the New Deal, an era which
created Social Security, fair labor
standards and child labor laws, by call-
ing it ‘“‘fundamentally incompatible
with the vision that undergirded this
country’s founding.” Justice Brown’s
antipathy to the New Deal and Social
Security is so strong, that she stated,
in Santa Monica Beach v. Superior Court
of L.A. County, 19 Cal. 4th 952 (1999),
that ‘1937 [the year in which much of
President Roosevelt’s New Deal legisla-
tion took effect] . .. marks the tri-
umph of our own socialist revolution

Justice Brown’s hostility toward So-
cial Security is part of larger hostility
toward the needs and the rights of sen-
ior citizens. In a 2000 speech to a right-
wing group, Justice Brown claimed
that, ‘“Today’s senior citizens blithely
cannibalize their grandchildren be-
cause they have a right to get as much
‘free’ stuff as the political system will
permit them to extract.” Justice
Brown has injected this hostility into
her opinions. In Stevenson v. Superior
Court of Los Angeles County, 16 Cal. 4th
880 (1997), Justice Brown was the only
member of the court to find that age
discrimination victims cannot sue
under common law because, as she
stated in that case, she does not be-
lieve age discrimination stigmatizes
senior citizens.

And she has repeatedly opposed pro-
tections against discrimination of indi-
viduals—in their jobs and in their
homes. Justice Brown’s claims that her
words do not mean what they say are
simply unconvincing.

Another troubling aspect of Justice
Brown’s nomination is the court for
which she has been nominated. She is
being considered for a position on the
premier administrative law court in
the nation—a court that is charged
with overseeing the actions of federal
agencies that are responsible for work-
er protections, environmental stand-
ards, consumer safeguards, and civil
rights protections.

I am concerned about her ability to
be a fair arbitrator on this court. Jus-
tice Brown has made no secret of her
disdain for government’s role in up-
holding protections against the abuse
of the powerless, those who struggle in
our society, and our environment. She
has said, ‘. .. where government
moves in, community retreats, civil so-
ciety disintegrates, and our ability to
control our own destiny atrophies.”
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How can someone who has dem-
onstrated her activism be entrusted to
make fair and neutral decisions when
faced with the responsibility of inter-
preting the powers of the federal gov-
ernment and the breadth of regulatory
statutes? Justice Brown responded to
this question at her hearing by calling
on us to review her record as a judge to
see that she does not ‘‘hate govern-
ment.” Well, I did review her record.
And, what I found was disturbing: She
has used her position on and off the
bench to argue for the dismantling of
government from the inside out.

Since the Senate last considered Jus-
tice Brown’s nomination, her troubling
jurisprudence has not changed. As dem-
onstrated by her recent opinions, Jus-
tice Brown has continued to be a re-
sults-oriented judge with little consist-
ency in judicial interpretation who
gives great deference to her own agen-
da rather than to precedent, to the in-
tent of the legislature, or to the Con-
stitution.

In the last 18 months, since Justice
Brown appeared before the Judiciary
Committee:

She has expressly ignored Supreme
Court precedent in seeking judicial re-
peal of a State antidiscrimination stat-
ute giving drug benefits to women, de-
spite her own finding that the statute
met the Supreme Court’s test.

She has denigrated the constitu-
tional right to privacy and bodily in-
tegrity as mere ‘‘sympathy’ by the
majority.

She has shown deference to the in-
tent of employers rather than to prece-
dent, to the detriment of the retire-
ment benefits of long-term workers.

She has sought to replace the legisla-
ture’s judgment regarding the value of
expert testimony related to ‘‘Battered
Women’s Syndrome’ with her own
judgment that domestic violence is
“simply a label, now codified,” which
would make it more difficult to pros-
ecute domestic violence.

She has sought to overturn a long
line of precedent that African-Amer-
ican women are considered a ‘‘cog-
nizable group’ for the purpose of as-
sessing where a prosecuting attorney
has violated equal protection in the use
of peremptory challenges.

She has demonstrated her hostility
to common law by overturning Califor-
nia’s century-old second-degree felony
murder rule.

She has sought to make it more dif-
ficult for a worker to pursue a sexual
harassment claim against her employer
by strictly enforcing release language
in a separate worker’s compensation
settlement, even though this result
would, according to the majority, ‘‘cre-
ate a trap for the unwary worker.”’

Justice Brown’s record since her
hearing—and since she was last re-
jected by the Senate—has only brought
into sharper focus the radicalism of her
opinions and only deepened my concern
about her extremism.

Indeed, in the last several days the
United States Supreme Court decision
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in a regulatory takings case dem-
onstrates anew just how far out of the
mainstream she is. In this case, a
strong majority of the Supreme Court
rejected the approach that Justice
Brown has endorsed in her efforts to
expand the takings clause of the Con-
stitution to thwart local government
regulation for health, safety, con-
trolled growth and economic develop-
ment.

America would look like and be a
very different place if Justice Brown
had her way. She would do away with
many of the core protections Ameri-
cans count on to keep their jobs and
communities safe and their retire-
ments secure. There would be few if
any laws protecting Americans from
race discrimination, employment dis-
crimination or age discrimination, or
protecting a woman’s right to choose.
Corporate speech would be protected,
but not the first amendment rights of
employees to criticize an employer’s
practices. Corporations would be pro-
tected against suits for stock fraud and
for illegally selling cigarettes to mi-
nors, but private employers would not
be required to provide contraceptive
drug benefits for women.

Justice Brown’s America would mean
a return to the widely and justifiably
discredited Lochner era, an era named
after a Supreme Court decision so
widely-derided that even Robert Bork
called its judicial activism an ‘‘abomi-
nation.” A return to the Lochner era
would mean a return to a time without
protections against child labor. It
would mean a return to a time without
zoning protections to prevent porn
shops and factories and rat-infested
slaughterhouses from moving in next
door to Americans’ homes; a time with-
out consumer protection and laws pro-
viding for affordable housing; a time
without worker safety laws and with-
out fair labor standards; and a time
without laws protecting clean air and
clean water. And it would mean a re-
turn to a time without Social Security.

It is no small irony that this Presi-
dent, who spoke of being a uniter, has
used his position to re-nominate Jus-
tice Brown and others after they failed
to gain consent of the Senate. These
provocative nominees have divided the
Senate and the American people and
brought the Senate to the edge of a
“nuclear winter.”” His divisiveness has
continued, despite the confirmation of
209 out of his 218 judicial nominees. It
is no small irony that this President,
who spoke with disdain of ‘‘judicial ac-
tivism,”’” has nominated several of the
most consummate judicial activists
ever chosen by any President. None of
the President’s nominees is more in the
mold of a judicial activist than this
nominee.

I oppose giving Justice Brown this
lifetime promotion to the second high-
est court in our land because the Amer-
ican people deserve judges who will in-
terpret the law fairly and objectively.
Janice Rogers Brown is a committed
judicial activist who has a consistent
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record of using her position as a mem-
ber of the court to put her views above
the law and above the interests of
working men and women and families
across the Nation. We should not en-
able her to bring her ‘‘jurisprudence of
convenience’ to one of the most impor-
tant Federal courts in the Nation.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania controls the
next 10 minutes.

Mr. SPECTER. Mr. President, as the
debate winds down on the nomination
of California State Supreme Court Jus-
tice Janice Rogers Brown, I suggest to
my colleagues that this debate is really
not about Justice Brown at all, but it
is about the escalating battle which
has been going on between the two par-
ties since the last 2 years of President
Reagan’s administration and con-
tinuing up to the present time.

I was on the Judiciary Committee in
the last 2 years of the Reagan adminis-
tration, having served since I was
elected in 1980 on that committee, and
there was a limited list to be confirmed
after the Democrats took control of
the Senate in the 1986 election, for 1987
and 1988.

Then the policy was continued during
the 4 years of President George Herbert
Walker Bush. I recall pending Third
Circuit nominees who were not going
to be considered because we were not
going to confirm any more of the Presi-
dent’s nominees.

Then the situation was exacerbated
to a new level during the years of
President Clinton, when some 60 judges
were bottled up. I opposed that prac-
tice at the time as a Republican on the
Judiciary Committee and supported
Judge Berzon, Judge Paez, and others,
and urged that we not have party pay-
back.

Then the matter was exacerbated to
new levels with the unprecedented use
of systematic filibusters, the first time
in the history of the country that has
been done.

Then the President responded with
an interim appointment, the first in-
terim appointment in the history of
the Senate on a Senate rejection, al-
beit by the filibuster route.

Then we came to the critical issue of
how we were going to handle the future
with the heavy debate on the so-called
constitutional or nuclear option. And
finally, we worked our way through on
individual judges, without reviewing
all of that history.

What this nomination is all about is
party payback time. That is what it is.
In the 25 years I have been on the Judi-
ciary Committee, I have seen the com-
mittee routinely confirm circuit judges
who were no better qualified and, in
many cases, not as well qualified as
Justice Brown.

We had two very celebrated cases
where two nominees for circuit court
went through with relative ease, and
then their records were subjected to
very intense scrutiny during nomina-
tion hearings for the Supreme Court of
the United States. But the practice has
been to confirm the circuit judges.
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The argument is made that circuit
judges play a critical role, and will
make law because their cases will not
be reviewed by the TU.S. Supreme
Court, which grants certiorari in so few
cases. But the fact is that no one judge
can do that on the circuit. The judges
sit in panels of three. So if one judge is
way out of line, does something egre-
gious, there has to be a second judge
concurring. And if there is concurrence
on something that is out of line, the
circuit courts have the court en banc
to correct it. And then there is always
the appeal or petition to the Supreme
Court of the United States.

One thing that has troubled me is the
unwillingness of Senators to concede
that both sides have been wrong—to
make the explicit concession that their
side has been wrong at least in part.

I have scoured the RECORD and noted
a comment made by the leader of the
Democrats, Senator REID, who said this
on May 19:

Let’s not dwell on what went on in the 4
years of President Bush’s administration. I
am sure there is plenty of blame to go
around. As we look back, I am not sure—and
it is difficult to say this and I say it—I am
not sure either was handled properly. I have
known it wasn’t right to simply bury 69
nominations. And in hindsight, maybe we
could have done these 10 a little differently.

It seems to me that we really ought
to be able to admit the wrongs on both
sides—to have a clean slate, to start
over and try to have Senators vote
their individual consciences on matters
such as filibusters. In talking to my
colleagues who are Democrats, I heard
many say they did not like the system-
atic filibusters; it was not the right
thing to do. But there is a party strait-
jacket on, so it is done. Similarly, in
the Republican cloakroom and Repub-
lican caucus, many of my colleagues
voiced objections to the so-called con-
stitutional or nuclear option. But there
again, party loyalty has come into
play.

We have admitted our mistakes in
the past, historical mistakes, egregious
mistakes on race, women’s suffrage and
women’s rights, the rights of criminal
defendants, and many, many things. It
would not be too much for both sides to
say we have both been wrong and let’s
move ahead. But there has been pay-
back and payback, and the American
people are sick and tired of the ran-
kling.

When you put aside those factors, 1
suggest that State Supreme Court Jus-
tice Janice Rogers Brown stacks up
fine against the long litany of circuit
judges who have been confirmed by the
Senate. We know the details. I spoke at
length on this nomination on Monday
of this week, before the floor became
congested with many Senators who
wanted to speak, and spoke at that
time in my capacity as chairman of the
committee. Now I have been allotted 10
minutes to speak as we wind down this
debate.

Her record is really exemplary. She
was born in Alabama in 1949 to share-
croppers. She had an excellent record
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in college and in law school. She went
back to get a master’s degree from the
University of Virginia after she was on
the State supreme court in California.

She has been pilloried for statements
that have been made in speeches. As is
well known, not to be unduly repeti-
tious—I made a comment about this on
Monday—if everybody in public life, in-
cluding Senators, were held to every-
thing they have said, none of us would
be elected, confirmed, appointed, or
asked to do anything in the public
sphere. If somebody put a microscope
on the countless tracks of statements I
have made in the CONGRESSIONAL
RECORD—a court reporter is taking this
down, and it will be in the CONGRES-
SIONAL RECORD forever—if I were to be
suggested for some important job, it is
not hard to find something someone
has said at some time that would be a
disqualifier.

The proof is in the pudding on her
cases. She has handled a lot of cases,
and I went through those cases in great
detail.

It is true that she has made
undiplomatic statements, but she is
not in the State Department. In
speeches, she has talked about limiting
Government, but when her cases were
reviewed and analyzed, she has upheld
the authority of the Government in
many lines which I detailed in a speech
the day before yesterday. Similarly,
she has upheld individual rights.

On the merits, this is a nominee who,
in my view, is worthy of confirmation
to the Court of Appeals.

On Monday, I made a brief reference
to an opinion by Supreme Court Jus-
tice Oliver Wendell Holmes about 80
years ago where he talks about the im-
portance of individualization, free
thinking, and free speech, and has one
of the most poignant phrases in any
Supreme Court opinion: that ‘“‘time has
upset many fighting faiths.” Time has
upset many fighting faiths, and in the
free interplay of ideas, we come to the
best values and the best ideas in the
marketplace.

If you have a nominee who exercises
some independence and individuality in
her speeches but has solid judicial
opinions and a solid professional
record, solid work in the State govern-
ment, that is the test as to whether she
ought to be confirmed. If it were not
party payback time, this ferocious de-
bate would not be undertaken. That is
why I am going to vote to confirm
State supreme court justice Janice
Rogers Brown.

I yield the floor.

The PRESIDING OFFICER. The time
of the Senator has expired.

The Senator from Nevada.

Mr. REID. Mr. President, yesterday
the Senate invoked cloture on the
nomination now before this body. That
came about as a result of a bipartisan
agreement that was reached several
weeks ago. The agreement, though, did
not proclaim in any way that Justice
Brown would be confirmed. The agree-
ment does not obligate any Senator to
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vote for this or any other nominee. Nor
did the agreement establish Janice
Rogers Brown as the benchmark for
what is acceptable, as far as judicial
nominees go.

Whether one is from the left or the
right, this nominee should be rejected.
We should reject any nominee who
twists the law to advance his or her
own ideological bent. We should reject
any nominee who does not believe in or
abide by precedent, and we should re-
ject any nominee who holds deep hos-
tility to Government, such deep hos-
tility that it renders them blind to
what the law mandates.

Janice Rogers Brown does not fail on
just one of these standards, she fails on
all three. She is an exceptional can-
didate, there is no question—but in a
negative sense. She twists the law and
does it routinely. She does not follow
precedent. She has a hostility to Gov-
ernment I have never seen in a judge at
any time during my years as a lawyer
and as a member of a legislative body.

Under these standards, of course, her
nomination should fail resoundingly.
In speeches and opinions, Janice Rog-
ers Brown has repeatedly assailed pro-
tections for the elderly, for workers,
for the environment, for victims of ra-
cial discrimination. If confirmed today,
she will be a newly empowered person
to destroy those protections. Why? Be-
cause the D.C. Circuit, where she is in-
tending to go, is the second most pow-
erful court in our land. It has special
jurisdiction over protections for the
environment, for consumers, for work-
ers, for women, for the elderly. Putting
her on the D.C. Circuit Court of Ap-
peals is truly like putting the fox in to
guard the henhouse.

The concerns about this woman have
not been developed in the last 6
months. Deep concerns over her objec-
tivity and fairness, or lack thereof,
have followed her through her whole
career. In 1996, when Justice Brown was
up for her current job—that is a mem-
ber of the Supreme Court of the State
of California—she was rated unquali-
fied by a 23-member commission that
was set up by the State of California to
review people going to the court. Twen-
ty out of 23 said she was unqualified to
be a member of the California Supreme
Court. The commission specifically
found that as a lower court judge,
Brown exhibited:

a tendency to interject her political and
philosophical views into her opinions.

Press reports at the time indicated
that commission members had received
complaints that she was insensitive to
established legal precedent, lacked
compassion, lacked intellectual toler-
ance for opposing views, and mis-
applied legal standards.

These are not the words coming from
Democratic Senators. This is from a
commission set up to review candidates
the Governor was going to appoint in
the State of California. They found her
unqualified, not by a narrow margin—
overwhelmingly. Twenty out of the 23
said she was unqualified.
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I will say one thing, in the 10 years
since they did their work, the State
commission has been proven to be vi-
sionary, to have had foresight, because
she has definitively proven them right.
She has established a record as a habit-
ual lone dissenter who lacks an open
mind. I heard one of the Senators over
here on the majority side say there
have been other dissents. She dissented
alone 31 times. In a Republican su-
preme court—6 of the 7 members are
Republicans—she has dissented alone
31 times.

Justice Brown’s record is the record
of a judge who would discard the foun-
dation of our basic legal system, prece-
dent, in order to elevate her own ex-
treme views over the law.

When I was going to law school, they
taught us a lot of Latin terms. One of
the Latin terms they have in the law
we learned as new law students is
something called stare decisis. What do
those words mean? They are Latin
words that mean ‘‘to stand by decided
matter.” It stands for certainty. Janice
Rogers Brown is a judge; she is not a
legislator. She has no right to do the
things she does. I am dumbfounded
that we are going to have Republican
Senators who have decried for decades
about activism—she is the epitome of
an activist judge. She does not follow
precedent. She is not a legislator, she
is a judge.

This is not HARRY REID coming up
with some new theory. In Federalist
Paper 78, the brilliant Alexander Ham-
ilton wrote, explaining the importance
of a judiciary bound by precedent:

To avoid arbitrary discretion in the courts
it is indispensable that they should be bound
by strict rules and precedent.

Yet we are going to have people on
the other side of the aisle walk over
here and vote for this woman. She
stands for everything I have heard my
Republican colleagues rail against for
years. The fact that you are a so-called
conservative does not make your activ-
ism any better. I believe in stare deci-
sis. When the Court over here across
the street renders a decision based on
precedent, I support that. I don’t like
judges to be legislators and that is
what she is.

I think it would be hard to find a
Senator, if the truth came out, with
everyone being candid, who would not
agree with Hamilton’s view. But with
Brown we have a nominee who doesn’t
believe in precedent. She not only
doesn’t believe in it, she doesn’t abide
by it. Here are a few examples.

In the case called People v. McKay,
she argued against existing precedent
by saying:

If our hands are tied it behooves us to
gnaw through the ropes.

To gnaw through the ropes of prece-
dent? Why did Alexander Hamilton
want judges bound by precedent? Be-
cause you need stability in the law.
You can’t have judges acting as legisla-
tors. That is what people complain
about. I thought most of the com-
plaints about this problem, in fact,
came from this side of the aisle.
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In Kasky v. Nike, she argued for
overturning precedent because it ‘‘did
not take into account realities of the
modern world.”’

That is what we hear. We hear that
the Federalist Society and all these
other so-called conservative groups
who want the Constitution to be inter-
preted based on the words of that Con-
stitution, not her ‘‘realities of the
modern world.”

In People v. Williams, she summa-
rized her views stating she is ‘‘dis-
inclined to perpetuate dubious law for
no better reason than that it exists.”

How could a judge say that? But she
does. These are the words of a judicial
activist.

I said yesterday,
asked me:

If you like judicial activism,
doozy.

I wanted to make sure I didn’t insult
her. I went and looked up in the dic-
tionary what a doozy is. Doozy is ‘‘ex-
traordinary.” She is an extraordinary
activist, not even a mainstream activ-
ist. She is the most activist judge, in
my many years in the courts and in the
legislature, I have ever seen.

She has a deep disdain for Govern-
ment. Don’t take my word it. Listen to
what she says, for example, about Gov-
ernment.

Where government moves in, community
retreats, civil society disintegrates, our abil-
ity to control our own destinies atrophies.

We have a world out there that is
looking to America for guidance. Why
are they looking to us? It is our ability
to govern, our Government. We are the
envy of the rest of the world, with our
constitutional form of Government.
What does she think of it? Not much.

She also says the result of Govern-
ment is:

Families under siege; war on the streets;
unapologetic expropriation of property; the
precipitous decline of the rule of law; the
rapid rise of corruption; the loss of civility
and the triumph of deceit.

What world is she living in? She also
says the result of Government is:

a debased, debauched culture which finds
moral depravity entertaining and virtue con-
temptible.

I don’t recognize that government
she describes. Is a government which
strives to provide children with a bet-
ter education one which leads to war in
the streets? Is a government which
works to provide health care to people
one which results in families under
siege? Is a government which protects
beautiful landmarks of our land one
which leads to an unapologetic expro-
priation of property?

I don’t think mainstream Americans
would agree to this, mainstream Demo-
crats, Republicans, Independents.
These views are not those of a person
who should be awarded tremendous
power in our federal court system.

Take one area of the D.C. Circuit’s
special jurisdiction, hearing appeals
from the National Labor Relations
Board. These cases involve employee
rights to unionize to achieve better

when somebody

she is a

CONGRESSIONAL RECORD — SENATE

health care, better wages, and a decent
standard of living. In Nevada, our cul-
inary union, which represents almost
60,000 people who work in our leisure-
time industry, has so effectively rep-
resented the position of these tens of
thousands of employees that such jobs
are the best jobs for maids, cooks,
waitresses, waiters, and car valets of
any place in the world. Over the years,
farsighted casino owners have worked
with this union because they know
that in the hospitality industry, staff
can make or break an enterprise. Our
labor laws encourage businesses to
work with laborers so both sides ben-
efit.

In 1905, a case was decided by the
U.S. Supreme Court called Lochner. It
invalidated worker protection laws—
things such as how many hours you
could work, do you get paid overtime,
basic safety measures in the work-
place. In Lochner, the U.S. Supreme
Court said, No, you can’t do that. So
for 32 years that was the law of the
land.

In a unique situation, the Supreme
Court said: Times have changed. We
are going to change that. They did that
in 1937. Lochner is a case that we look
back at, not with as much dread as the
Dred Scott case, but it is pretty bad. In
that case, the Lochner case, they in-
validated the New York labor statute
that limited the number of hours em-
ployees could work.

Over the passionate dissent, and I
heard the distinguished chairman of
the Judiciary Committee, the distin-
guished Senator SPECTER from Penn-
sylvania talk about Oliver Wendell
Holmes—Oliver Wendell Holmes dis-
sented in the Lochner case and his dis-
sent was one of the most beautifully
written opinions in our history. For
decades, Lochner stood as a hard-heart-
ed barrier to worker protections en-
joyed by Americans today. Its reversal
by the Supreme Court was one of the
most pivotal moments in our Nation’s
history.

Where does Janice Rogers Brown
come in here? She laments that the
case was overturned. She wants to re-
turn to the way it used to be. She said
of Holmes’ famous dissent in Lochner—
in this case he was simply wrong. She
said the Lochner dissent has troubled
me and has annoyed me for a long
time.

She has compared the demise of
Lochner and the worker protections
that followed in its wake as a socialist
revolution.

She seeks to return to Lochner, and
if confirmed, she will have power to ef-
fect those changes she wants. Why
should we have a 40-hour workweek,
according to Janice Rogers Brown?
Why should we have workers com-
pensation law, worker safety laws?
Why should people have to be paid by
their employers overtime? They should
not be, according to Janice Rogers
Brown.

She has attempted to distinguish be-
tween her legal opinions and her
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speeches, which she said are designed
to stir the pot. But she can’t. But that
is not true. It is simply not true. She is
being disingenuous. Her speeches are
carried forward in her opinions. The in-
flammatory rhetoric in her speeches
carries over into her opinions as if cop-
ied on the old copying machines.

For example, in a speech at the Insti-
tute of Justice, she said:

If we can invoke no ultimate limits on the
power of government, a democracy is inevi-
tably transformed into a Kleptocracy—a li-
cense to steal, a warrant for oppression.

She wrote an opinion in the San
Remo Hotel v. City and County of San
Francisco case where she said the same
thing, almost identical words:

Turning a democracy into Kleptocracy
does not enhance the stature of thieves; it
only diminishes the legitimacy of govern-
ment.

In another speech, she assailed senior
citizens with this verbiage:

today’s senior citizens blithely can-
nibalize their grandchildren because they
have a right to extract as much ‘‘free” stuff
as a political system will permit them to ex-
tract.

In a case involving discrimination
against a senior citizen, Stevenson v.
Superior, she said the same thing—in a
dissent, of course—that California’s
public policy against age discrimina-
tion cannot benefit the public. She said
that such age discrimination:
is not . . . Like race and sex discrimination.
It does not mark its victims with a stigma of
inferiority and second class citizenship; it is
an unavoidable consequence of that uni-
versal level of time.

She is saying you get old, you take
the consequence, and if you get a little
gray hair and you have worked there 30
years, they can dump you just because
your hair is gray.

I am not making this up. Setting her
speeches aside, and these few opinions,
her judicial opinions are enough to dis-
qualify her for the job.

There is another case, Aguilar vs.
Avis Rent A Car. I cannot in good taste
on the Senate floor repeat what this
Hispanic employee, Aguilar, was being
called in the workplace. I cannot re-
peat it. They are the most vile words
we have in English. I cannot do that. I
have them. I cannot do that. Vile.
What did she say? There was a race dis-
crimination suit against an employee
who had repeatedly been subjected to
racial slurs. She argued the slurs were
protected by the first amendment.
While the majority soundly rejected
this defense, she, in her single dissent,
endorsed these people being able to say
that. I am not making this up. She ar-
gued that even an illegal racial dis-
criminatory speech in the workplace—
discrimination prohibited by title VII
of our Civil Rights Act—is protected by
the first amendment. She believes ra-
cial slurs in the workplace are accept-
able in America. This is a woman who
is going to the second highest court in
the land?

Take another case, Konig v. Fair Em-
ployment and Housing Commission.
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There—again in a dissent, what else—
she argued that an African-American
police officer who had been discrimi-
nated against should not be awarded
damages for this illegal conduct per-
petrated against her.

In her world, discrimination is with-
out an effective remedy, and wrong-
doers are rewarded.

While she displays hostility toward
victims of discrimination—willing to
twist the law to deny relief—she exhib-
its the opposite view when it comes to
corporations. Corporations can do no
wrong.

In Kasky v. Nike, the plaintiff sued
Nike, alleging Nike had engaged in
false and misleading advertising in a
false campaign to deny it had mis-
treated its overseas workers. The ma-
jority held that these false statements
were not protected by the Constitu-
tion. Again, in dissent, Justice Brown
argued they are protected.

Under Justice Brown’s reasoning of
this case, corporate lies should be pro-
tected and public protections rejected.
That was her opinion.

As the Enron wrongdoers finally head
to trial 4 years after they destroyed
the retirement security of its employ-
ees and devastated investors, do we
want a judge who believes that cor-
porate lies are protected by the Con-
stitution?

Justice Brown also believes that the
takings clause of the Constitution
should be transformed into a weapon to
tear government down. For example, in
the San Remo case, a hotel owner chal-
lenged a city permitting requirement.
In dissent—again—she argued this
scheme was a taking of property re-
quiring compensation under the Con-
stitution. Her assertion that a permit
fee was a taking requiring compensa-
tion is totally at odds with long-
standing U.S. Supreme Court prece-
dent. That does not matter to her. Her
radical view would mandate compensa-
tion for everything. That is her point.
She does not want government and her
view is a way to achieve that end.

If you disapprove of zoning laws
which keep strip clubs and factories
from opening next door to your house,
or an adult bookstore, if you dislike
the environmental process which saved
the bald eagle, our golden eagle, if you
oppose the communication laws which
protect our children from indecent pro-
gramming, then Janice Rogers Brown
is your kind of a judge. She does not
believe in these protections and wants
to twist the Constitution to abolish
them.

I said she was a doozy as an activist,
and I think I have proven my case. Her
views, in my word and I think the word
of the American people, are absurd.
They are without any basis in the law.
They should not be given voice on the
DC Circuit.

I say to my colleagues, to the Amer-
ican people, if you believe in America—
and I know we do—where workers are
entitled to a fair wage for a fair day’s
work, where racial slurs are not con-
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doned, where discrimination is not tol-
erated, where corporations are not
given license to lie, where senior citi-
zens are valued and honored, where we
have protections for the air we breathe,
the food we eat, the water we drink,
and these are embraced instead of
evaded, if you believe in these things,
no one in good conscience can approve
this nomination. The record is too
clear, too disturbing, too expansive.

The influence of this court, the DC
Circuit Court, is too important, too
fundamental to the rights Americans
hold dear. If there were ever a nominee
whom my colleagues, Republicans and
Democrats, should reject, this is it.

This bipartisan rejection would do
more to change the tenor of the debate
on judicial nominations than any step
we could take. It would send a signal to
President Bush that while we may con-
firm the conservative nominee—and we
have confirmed 209 so far—the Senate
will not approve results-oriented activ-
ist ideologues to our Federal courts. It
would breathe new life into the ‘“ad-
vice”’ part of the advice and consent
clause of our Constitution, encouraging
partnership between the President and
the Congress.

The American people want to see
us—Democrats and Republicans—work-
ing together to improve the retirement
security, their health care, their chil-
dren’s education. Because of the time
we have spent on judges for weeks and
weeks, we will never catch up. We have
the Energy bill to do. We have the
armed services bill we have to do. We
have TANF. We hope to do something
on estate tax. It goes on and on. It is
all catchup time. Why? Because of five
judges and the President did not get
his way. And it will be catchup time
for a long time because of it.

The people want to see us work to-
gether. They want to see the President
bring forward fair judicial nominees
who will not bring an ideological agen-
da to this body, whether liberal or con-
servative, to these lifetime positions.
The American people should demand,
the Senate should demand, that a
nominee possess a fair, open mind, and
an instinctual understanding that the
job of a judge is not to make law but to
interpret our laws. It is this very basic
standard that this nominee so utterly
and completely fails to meet.

I urge my colleagues to reject this
very bad nomination.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. FRIST. Mr. President, in a few
moments, we will vote on the con-
firmation of Justice Janice Rogers
Brown to serve on the U.S. Court of Ap-
peals for the DC Circuit. Justice Brown
is a highly qualified nominee. She is
kind. She is smart. She is thoughtful.
She has endured a protracted and often
bitter nominations process with grace
and dignity. I look forward to her con-
firmation to the Federal bench in just
a few short minutes.

It has been a long road to get to this
point. Justice Brown was nominated by

S6217

the President of the United States in
July 2003. She has endured 184 ques-
tions and nearly 5 hours of debate in
the Judiciary Committee hearing, two
committee votes—both of which were
favorable to Justice Brown’s nomina-
tion—and one failed cloture vote de-
spite majority support among the
Members of the Senate. She also an-
swered over 120 written questions and
sat down for countless meetings with
individual Senators. In all, we have de-
bated Justice Brown for over 50 hours
on the Senate floor.

Now, after 2 years, Senators will fi-
nally be able to fulfill their constitu-
tional duty of advice and consent on
the President’s nominee. Janice Rogers
Brown will finally get an up-or-down
vote. She will finally get the courtesy
and the respect she deserves.

During this 2-year process, Senators
on the other side of the aisle have lev-
eled harsh and I believe unfair attacks
against Justice Brown. A careful re-
view of her record, however, shows Jus-
tice Brown has an unwavering commit-
ment to judicial restraint and the rule
of law.

Opponents have called Justice Brown
an extremist. But we have heard the bi-
partisan praises of Justice Brown from
those who know her best—her former
and current colleagues on the Cali-
fornia Supreme Court and California
Court of Appeals. They agree that Jan-
ice Rogers Brown is a ‘‘superb judge”
and have said that ‘‘she is a jurist who
applies the law without favor, without
bias, and with an even hand.”

Opponents have called Justice Brown
““out of the mainstream.” Yet, as a jus-
tice on the California Supreme Court,
California voters reelected her with 76
percent of the vote, the highest vote
percentage of all the justices on the
ballot. Can 76 percent of Californians
be out of the mainstream? Senators de-
nying Janice Rogers Brown the fair-
ness of an up-or-down vote is what has
been out of the mainstream.

Justice Brown’s life is an inspiring
story of the American dream. It is an
extraordinary journey from a share-
cropper’s field in segregated Green-
ville, AL, to the California Supreme
Court, and to the D.C. Circuit Court of
Appeals. Thanks to hard work and per-
sistence and a strong intellect, Justice
Brown has risen to the top of the legal
profession.

A true public servant, she has dedi-
cated her life to serving others. For 24
years, she has served in various promi-
nent positions in California State gov-
ernment. In 1996, she became the first
African-American woman to serve as
an associate justice on the California
Supreme Court, the State’s highest
court.

Janice Rogers Brown is a distin-
guished, respected, and mainstream ju-
rist. I am proud that today, after al-
most 2 years, the Senate will finally
give Janice Rogers Brown the vote she
has waited so long to receive.

With the confirmation last week of
Justice Owen and the upcoming vote
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on Justice Brown, the Senate con-
tinues to make progress, placing prin-
ciple before partisan politics and re-
sults before rhetoric. I hope we can
continue working together to do our
constitutional duty as Senators and
give other judicial nominees the fair
up-or-down votes they deserve.

I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

All time is expired.

The question is, Will the Senate ad-
vise and consent to the nomination of
Janice R. Brown, of California, to be
United States District Court Judge for
the District of Columbia Circuit? On
this question, the yeas and nays have
been ordered. The clerk will call the
roll.

The bill clerk called the roll.

Mr. DURBIN. I announce that the
Senator from Vermont (Mr. JEFFORDS),
is necessarily absent.

The result was announced—yeas 56,
nays 43, as follows:

[Rollcall Vote No. 131 Ex.]

YEAS—56
Alexander DeWine McConnell
Allard Dole Murkowski
Allen Domenici Nelson (NE)
Bennett Ensign Roberts
Bond Enzi Santorum
Brownback Frist Sessions
Bunning Graham Shelby
Burns Grassley Smith
Burr Gregg Snowe
Chafee Hagel Speot
Chambliss Hatch pecter
Coburn Hutchison Stevens
Cochran Inhofe Sununu
Coleman Isakson Talent
Collins Kyl Thomas
Cornyn Lott Thune
Craig Lugar Vitter
Crapo Martinez Voinovich
DeMint McCain Warner
NAYS—43
Akaka Durbin Mikulski
Baucus Feingold Murray
Bayh Feinstein Nelson (FL)
Biden Harkin Obama
Bingaman Inouye Pryor
Boxer Johnson Reed
]é;yr(ti . gennedy Reid
antwe erry

Carper Kohl Isiolckeffeller
Clinton Landrieu a‘azar

Sarbanes
Conrad Lautenberg
Corzine Leahy Schumer
Dayton Levin Stabenow
Dodd Lieberman Wyden
Dorgan Lincoln

NOT VOTING—1
Jeffords

The nomination was confirmed.
The PRESIDING OFFICER. The ma-
jority leader is recognized.
——

NOMINATION OF WILLIAM H.
PRYOR TO BE UNITED STATES
CIRCUIT JUDGE FOR THE ELEV-
ENTH DISTRICT—Resumed

Mr. FRIST. Mr. President, we have
just voted to confirm Justice Janice
Rogers Brown to the D.C. Circuit Court
of Appeals. We are making progress.
We are securing up-or-down votes on
previously blocked nominees. We will
now turn to another judge who has
been considered in the past, Judge Wil-
liam H. Pryor.
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For the information of our col-
leagues, we are going to go imme-
diately to the cloture vote. If cloture is
invoked on the Pryor nomination, it is
my expectation that we will be able to
lock in a time certain for the final up-
or-down vote on that nomination. That
would be for tomorrow. The Demo-
cratic leader and I have consulted back
and forth, and we will lock in a vote for
4 p.m. tomorrow, if cloture is invoked
through the next vote.

Following that vote, tomorrow we
will consider the Sixth Circuit nomina-
tions and hopefully not use all of the
allocated time to which we previously
agreed. We will be doing that after the
vote tomorrow, and we will be voting
on those nominations, as well, tomor-
row—late afternoon, hopefully, maybe
early evening.

President Bush nominated Judge
Pryor on April 9, 2003, to serve on the
Eleventh Circuit Court of Appeals.

While the individual nominees may
change, the debate continues to be cen-
tered on a simple and unequivocal prin-
ciple.

It is based on fairness, and it is
grounded in the Constitution of our
great Nation.

It is the principle that every judicial
nominee that comes to this floor de-
serves an up or down vote.

Judge Pryor is also a qualified nomi-
nee. He deserves a fair vote, and it is
our duty to cast one.

Judge Pryor has broad legal experi-
ence as a public servant, as a prac-
ticing attorney, and as a law professor.

Judge Pryor has served with distinc-
tion on the appellate bench since he
was recess appointed last year. Many of
his opinions have been supported by
judges appointed by both Democrats
and Republicans.

He enjoys bipartisan support inside
and outside the Senate chamber.

Yet he has had to wait more than 2
years for a fair, simple, and courteous
up or down vote on the Senate floor.

It is time to close debate and vote on
this nominee, up or down, yes or no,
confirm or reject.

I will continue to work to ensure
that Judge Pryor and every other judi-
cial nominee get an up-or-down vote on
the floor of the U.S. Senate.

We are working on a process to start
the Energy bill next week, as well as to
consider the Griffith nomination on
Monday and will announce more on
that schedule tomorrow. But Members
should expect a vote Monday evening.

That pretty much outlines, I believe,
the schedule for tonight and tomorrow.

Mr. REID. Mr. President, it is my un-
derstanding the vote Monday will be
around 6 o’clock rather than our nor-
mal 5:30 p.m. time.

Mr. FRIST. That is correct. The vote
will be at approximately 6 o’clock in-
stead of the usual 5 o’clock on Monday.

The PRESIDING OFFICER. Under
the previous order, the clerk will re-
port Executive Calendar No. 100.

The legislative clerk read the nomi-
nation of William H. Pryor, Jr., of Ala-
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bama, to be United States Circuit
Judge for the Eleventh Circuit.
CLOTURE MOTION

The PRESIDING OFFICER. Under
the previous order, pursuant to rule
XXII, the Chair lays before the Senate
the pending cloture motion, which the
clerk will report.

The bill clerk read as follows:

CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close debate on Executive
Calendar No. 100, William H. Pryor, Jr., of
Alabama, to be United States Circuit Judge
for the Eleventh Circuit.

Bill Frist, Craig Thomas, Richard Burr,
Pat Roberts, Mitch McConnell, Jeff
Sessions, Wayne Allard, Jon Kyl, Rich-
ard G. Lugar, Jim DeMint, David Vit-
ter, Richard C. Shelby, Lindsey Gra-
ham, John Ensign, Pete Domenici, Bob
Bennett, George Allen.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum
call has been waived.

The question is, Is it the sense of the
Senate that debate on the nomination
of William H. Pryor, Jr., of Alabama,
to be United States Circuit Judge for
the Eleventh Circuit, shall be brought
to a close? The yeas and nays are man-
datory under the rules. The clerk will
call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from Vermont (Mr. JEFFORDS)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 67,
nays 32, as follows:

[Rollcall Vote No. 132 Ex.]

YEAS—67
Alexander DeWine McConnell
Allard Dole Murkowski
Allen Domenici Nelson (FL)
Bennett Ensign Nelson (NE)
Bingaman Enzi Pryor
Bond Frist Roberts
Brownback Graham Salazar
Bunning Grassley Santorum
Burns Gregg Sessions
Burr Hagel Shelby
Byrd Hatch Smith
Carper Hutchison
Chafee Inhofe Snowe
Chambliss Inouye Specter
Coburn Isakson Stevens
Cochran Johnson Sununu
Coleman Kyl Talent
Collins Landrieu Thomas
Conrad Lieberman Thune
Cornyn Lott Vitter
Craig Lugar Voinovich
Crapo Martinez Warner
DeMint McCain
NAYS—32
Akaka Durbin Mikulski
Baucus Feingold Murray
Bayh Feinstein Obama
Biden Harkin Reed
Boxer Kennedy Reid
Cantwell Kerry Rockefeller
Clinton Kohl Sarbanes
Corzine Lautenberg .
Dayton Leahy ggggg?w
Dodd Levin Wyden
Dorgan Lincoln
NOT VOTING—1
Jeffords

The PRESIDING OFFICER. On this
vote, the yeas are 67, the nays are 32.
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Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to.

The Senator from Mississippi.

Mr. LOTT. Mr. President, I ask unan-
imous consent to speak as in morning
business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. LOTT are printed
in today’s RECORD under ‘‘Morning
Business.””)

Mr. LOTT. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, in the last
hour or so we made huge progress on an
issue that has been very difficult for
this body over the last 3 to 4 weeks, in
fact I would say difficult for the last
25 years. The progress we have made is
that for these nominees who had not
received a fair up-or-down vote for 2
years, 3 years, 4 years, we are finally
back in gear and getting up-or-down
votes, fulfilling our constitutional re-
sponsibility of advice and consent.

I am very pleased and I am very
proud of this body. People who have
been blocked for partisan reasons in
the past, who have been obstructed,
have been prevented from getting
votes, have been allowed to get votes
through regular order by going through
the Judiciary Committee. Although it
took way too long—2 years, 3 years, 4
years—finally they have been allowed
to get an up-or-down vote. I hope it
sets the tone, and I believe it will set
the tone, as we proceed over the com-
ing weeks and months and address cir-
cuit court nominees and, of course, Su-
preme Court nominees who may or
may not occur in the very near future.

Justice Janice Rogers Brown will
now serve on the U.S. Court of Appeals
for the D.C. Circuit. The vote was 56 to
43, a bipartisan vote, which shows that
once these up-or-down votes are al-
lowed and the body can express itself
the will of the Senate will work and
that this highly qualified nominee, as I
mentioned a bit ago, who is Kkind,
smart, thoughtful, and qualified, who
has had to endure a lot of protracted
and often bitter nomination discus-
sions, is now going to be on the D.C.
Circuit. The will of the Senate ex-
pressed itself. The bipartisan vote was
56 to 43.

This last vote on William Pryor, the
fact that in the past he had been ob-
structed through a partisan leadership-
led effort in the past, once we sort of
broke through that impasse, he re-
ceived 67 votes on cloture. The vote
was 67 to 32, overwhelming bipartisan
support, which now will guarantee him
what has been denied in the past, and
that is a fair up-or-down vote. Again,
the body will be able to speak.
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Everybody who sits at these desks,
the people who are in the Chamber
now, will be able to express themselves
with a vote. That is how we give advice
and consent. The vote was 67 to 32. To-
morrow at 4, he, too, will get an up-or-
down vote, confirm or reject, on wheth-
er Members believe he is a qualified
nominee. Members can vote their con-
science, vote their judgment of his
qualifications. The candidate, the
nominee, will receive the up-or-down
vote he deserves.

We should treat these nominees with
respect and in a reasonable period of
time when they come to the floor, or
they make it to this Executive Cal-
endar, so that they receive that up-or-
down vote.

I am very pleased where we are. It is
huge progress. Both sides of the aisle
are working together on this very im-
portant judicial nominee process. We
will continue that process tomorrow in
which case by the end of tomorrow we
should have three more up-or-down
votes at 4, again tremendous progress.
Two of the Michigan judges will be
voted on sometime late afternoon or
early evening. They will be given up-
or-down votes, and I expect all three
will be confirmed.

I believe we have broken the impasse,
as I have said, and we are making real
progress. The early part of next week
we will be having one more up-or-down
vote. That will be on Tom Griffith, and
then we will go to the Energy bill. We
want to spend plenty of time to give
everybody the opportunity to debate
and amend. I expect we would spend
that whole first week and likely into
that second week which would give ev-
erybody the opportunity to come for-
ward and express themselves on a bill
that I believe will lower gasoline
prices—I cannot say that with cer-
tainty, but I believe this bill will—and
will lower natural gas prices. For peo-
ple who are thinking about driving on
vacations, driving to work, driving
their truck, or worried about heating
in the future, the American people will
know we are doing the Nation’s busi-
ness, that we are doing our very best to
lower those prices for them as individ-
uals.

I am pleased where we are today. We
are making real progress. I know there
will be some other comments made to-
night before we close.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER OF PROCEDURE
Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Presi-
dent be immediately notified of the
Senate’s earlier action on the Brown
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nomination; provided further that the
vote on the confirmation of the Pryor
nomination occur at 4 p.m. tomorrow,
and that the time for consideration be
divided as follows: from 10 to 10:30 to-
morrow morning under the control of
the majority leader or his designee;
from 10:30 to 11 under the control of the
Democratic leader or his designee; that
the time rotate as above until the hour
of 3 o’clock; that from 3 to 3:15 be
under the control of the majority; 3:15
to 3:30 under the control of the minor-
ity; 3:30 to 3:45 under the control of the
Democratic leader; and, finally, the
majority leader from 3:45 to 4.

I further ask consent that following
that vote, the President be imme-
diately notified of the Senate’s action,
and the Senate proceed to the consider-
ation of the Sixth Circuit judges under
the previous order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

MORNING BUSINESS

Mr. McCONNELL. Mr. President, I
ask unanimous consent that there now
be a period of morning business with
Senators permitted to speak for up to
10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
TRIBUTE TO ANGEL CAMPBELL,
COUNSEL AND SPECIAL

PROJECTS DIRECTOR

Mr. LOTT. Mr. President, I rise today
to pay a special tribute to Angel Camp-
bell. She is my counsel and director of
my Special Projects Office. This out-
standing staffer will be leaving my of-
fice after 8 years of exceptional service
to spend more time with her growing
family.

Angel is the epitome of a dedicated,
hard-working public servant. She has
been remarkably gifted at advocating
for Mississippi, the place we both call
home, to Federal executives in the
many government departments and to
fellow congressional staffers. I know
that many constituents from the State
of Mississippi will also feel her ab-
sence. There are many staffers working
in Congress who will miss her detailed,
knowledgeable explanations of the in-
frastructure features that are unique
to our home State to help them while
drafting legislative initiatives. And
that is why I want to take a moment
with my colleagues to recognize and to
thank Angel for her many genuine con-
tributions to my office and to the citi-
zens of Mississippi.

Angel is a native of Southaven, MS.
She received her bachelor’s degree
from the University of Mississippi and
later earned her law degree from
Samford University. She and her hus-
band, Terry, have three wonderful and
energetic children; Taylor, Trey, and
Jackson. Even as her family grew while
on my staff, she continued to balance
her priorities and served both her fam-
ily and Mississippi well.
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Angel truly loved fixing the problems
and challenges our Mississippi con-
stituents called and wrote about. She
understood their frustrations and
would take them to heart. Then she
would dedicate herself to solving their
individual cases while simultaneously
looking for a systemic solution to save
others the same aggravation. To say
that Angel was relentless in finding an-
swers to difficult problems is an under-
statement. She aggressively worked for
each and every Mississippian. She be-
came so proficient in her responsibil-
ities, other congressional staffers, and
even some of our colleagues, would
often seek her advice.

Angel had several hats and one vital
job was that of providing excellent
legal advice to everyone in the office.
In a time frame when many large legal
matters were being considered, like the
confirmation of judges to tort reform
to class action reforms, the staff need-
ed and valued her wisdom. She could
clearly explain the law and the bill’s
provisions in ways that were under-
standable. She was there to teach and
lead the staff.

Angel started as one of my staff as-
sistants, but she quickly moved up the
ladder to become the director of my
special projects. There she also had di-
rect responsibility for a wide range of
appropriation matters that affect all
facets of Mississippi’s life. She was a
leader with a steady confident manage-
rial style that was accepted by our new
and young staffers. She rapidly molded
them into experienced staffers who be-
came effective surefooted Mississippi
advocates who helped ‘‘shepherd’” hun-
dreds of millions of infrastructure and
business investments dollars into Mis-
sissippi.

Angel looked beyond constituent
complaints and appropriation issues,
that were important, and also devoted
time to a much larger problem area,
the root of many of the constituent
challenges. She helped create a long
term program for economic develop-
ment and creating transportation,
communication, technology infrastruc-
ture solutions for Mississippi. She en-
sured that these projects, both big and
small, were both sustainable and
cordinated with the State government.
She ensured that no corner of the State
was ignored and she was always look-
ing for ways to leverage an idea into
reinforcing the existing economic de-
velopment aspects of Mississippi’s mar-
ketplace. This was especially chal-
lenging because of the dynamics of the
State, but because Angel was trusted
by numerous local officials and she got
it done. In this capacity she made
many lasting tangible contributions
that ‘“‘will positively affect Mississippi
for decades to come. There are many
Mississippians who have jobs because
of her vision and stick-to-it-ness.

It is simply not possible to point out
all of the contributions Angel made to
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Mississippi, but I would like to high-
light three of the major ones.

First, let me mention I-69. This
interstate highway, which will eventu-
ally connect the United States with
Canada and Mexico, will run through
Mississippi in DeSoto County and the
Delta because of Angel’s focused hard
work and determination. Many folks
said I-69 would never be built. Boy, did
she prove these naysayers wrong. She
helped secure over $100 million for the
Greenville Bridge over the Mississippi
River and the first segments of this
interstate are currently under con-
struction in DeSoto and Tunica Coun-
ties. I-69 will provide the impoverished
Mississippi Delta with the opportunity
to market itself to companies around
the world and hopefully this region of
our State can take its place in the new
global economy with this infrastruc-
ture.

Second, let me mention the Nissan
Plant. Many were involved in getting
the company to decide on Mississippi
and many had the grad ideas, but
Angel was part of a small cadre of folks
who turned the ideas into reality by
knocking down the bureaucratic, regu-
latory barriers to make the idea a re-
ality. Eighteen months after the an-
nouncement, the field I would I drive
past in Canton is now a bustling fac-
tory producing quality vehicles driven
and loved by thousands of Americans.
We can thank Angel for her tireless
work behind the scenes on one of the
largest economic development projects
in the United States in recent years.
The new Nissan plant represents ap-
proximately $950 million in direct in-
vestment and almost 4,000 new jobs for
the people of Mississippi. These num-
bers do not include the countless spin-
offs and suppliers which have been
needed for such a massive undertaking.
Nissan’s positive ripple effect on the
Mississippi economy will be felt for
decades to come.

Finally, let me mention Angel’s in-
strumental role in securing millions of
dollars for Mississippi transportation
projects such as the Canal Road Con-
nector, improving Mississippi’s for-
mula for receipt of highway funds, and
for retaining existing jobs at the Bab-
cock & Wilcox plant in West Point, MS.

These are just a few of the things
that Angel Campbell has been involved
with during her tenure with me. I know
everyone will miss seeing Angel on a
regular basis and I will miss her work,
her spunk and her good cheer and
humor. She has been a valuable asset
to me and trusted advisor. Everyone in
the office benefited from her energy
and enjoyed her company.

It saddens me to see Angel depart my
staff, yet I fully understand the prior-
ities of her family. I respect her desire
to watch her children grow. Her hus-
band and children have many reasons
to be proud of her work her in the Sen-
ate for nearly a decade. She made a
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Mississippi difference, a difference that
will be seen and felt for the next dec-
ade. I will be forever grateful for her
loyal service and dedication to me, and
to the State of Mississippi. I wish
Angel Campbell good luck and pray
God may continue to richly bless her
and her family.

TRIBUTE TO LOUIS EDWARD
“SPANKY” FISTER

Mr. McCONNELL. Mr. President, I
rise today to pay tribute to Louis Ed-
ward Fister, a Kentuckian who was
committed not only to his family and
friends, but to his country and his reli-
gion as well. Known to many simply as
“Spanky,” Mr. Fister was a permanent
deacon in the Roman Catholic Church,
a calling he served for 20 years. He was
also an influential realtor and sales
representative in the Lexington area.
Mr. Fister passed away April 30, 2005,
at the age of 66.

Spanky got his nickname as a child
because he reminded people of Spanky
from ‘‘The Little Rascals.” Perhaps the
name stuck because Spanky made it
his goal to create ‘‘gangs of people,”’
especially during his ministerial work.
One of Spanky’s greatest joys was serv-
ing as a chaplain for Eastern State
Hospital where he ministered to the pa-
tients and offered prayer services. He
also witnessed marriage vows, bap-
tisms, and assisted with funerals in
Lexington and the surrounding area as
a deacon at St. Paul Catholic Church
in Lexington.

Born in Jackson, TN, on January 3,
1939, Mr. Fister moved to Kentucky
when he was about 4 years old and
lived the rest of his life in the Com-
monwealth. He graduated from Lex-
ington Catholic High School in 1956.
Following graduation, he joined the
U.S. Army and served until 1958. He
then studied business at the University
of Kentucky and later attended Thom-
as More College in preparation for the
diaconate. He earned a BA degree in or-
ganizational management from Mid-
way College, graduating with Summa
Cum Laude honors in 1998.

Mr. Fister was a member of the Lex-
ington Board of Realtors and worked
for Smith Realty Group before his
passing. He was also an independent
sales representative for Unishippers. A
civic-oriented individual, Mr. Fister
was president of the Jaycees and had
been active in the Knights of Colum-
bus.

Mr. Fister is survived by his wife of
45 years, Nancy Jo Hostetter, and his
five children, all of Lexington; his four
siblings; eight grandchildren; and two
sisters-in-law.
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Today I ask my colleagues to join me
in expressing our sympathy to the fam-
ily and friends of the late Louis Ed-

ward ‘‘Spanky’’ Fister. He will be
missed.
———
PULMONARY FIBROSIS
FOUNDATION

Mr. DURBIN. Mr. President, I rise to
speak today in order to recognize the
fifth anniversary of the Pulmonary Fi-
brosis Foundation. This foundation,
headquartered in Chicago, strives to
educate, advocate, and fund research
on pulmonary fibrosis, a terminal lung
disease.

A few weeks ago, the Daily Herald, a
newspaper based in Arlington Heights,
Illinois, published a story about the
Lukasik family. John A. Lukasik died
at the age of 58, just 9 weeks after he
was diagnosed with pulmonary fibrosis.
Mr. Lukasik and his family didn’t
know anyone with the disease, or what
to expect from it. After Mr. Lukasik
passed away, his daughter Jennifer
Bulandr helped organize support groups
and joined the Pulmonary Fibrosis
Foundation as director of community
relations. Mrs. Bulandr wanted to be a
part of the solution in helping those
with pulmonary fibrosis. The Pul-
monary Fibrosis Foundation has pro-
vided a channel for her—and many oth-
ers—to reach this goal.

Since the formation of the Pul-
monary Fibrosis Foundation in 2000, it
has succeeded in raising crucial funds
to research a disease that Kills approxi-
mately 40,000 people annually. While
the progression of the disease, along
with factors relating to its origin, are
not fully understood, there are a vari-
ety of causes—inhaled environmental
and occupational pollutants, certain
medications or drugs, genetics, and
therapeutic radiation contribute to the
progression of the disease.

Pulmonary fibrosis has a number of
effects on people. It causes shortness of
breath, discomfort in the chest, and fa-
tigue. Once scar tissue is formed on the
lungs, it cannot be removed. Although
medication can limit the inflammation
of the lungs caused by pulmonary fi-
brosis, there is no cure.

The foundation is dedicated to find-
ing a cure and raising awareness about
pulmonary fibrosis. It seeks to improve
quality of life for the people affected
by the disease through support services
for patients and their families.

It is my pleasure to congratulate the
Pulmonary Fibrosis Foundation on the
occasion of its fifth anniversary and to
commend the foundation for its efforts
to find a cure and help those who suffer
from this devastating illness.

———
CLEAN SPORTS ACT OF 2005

Mr. GRASSLEY. Mr. President,
today I am pleased to join my col-
leagues Senator MCCAIN and Senator
STEVENS, to cosponsor the Clean Sports
Act of 2005. While I regret that we have
had to come to this point, it is clear
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that Major League Baseball and other
professional leagues are more con-
cerned with protecting their own col-
lective bargaining rights than doing
the right thing.

Unfortunately, the abuse of illegal
steroids by professional athletes is
something we can no longer ignore.
Steroid use is now affecting the most
impressionable and vulnerable among
us. The most recent studies indicate
that as many as b percent to 7 percent
of students, even as young as middle
school, have admitted to using illegal
steroids. Clearly we must act to curb
this growing problem.

Every day, millions of young people
dream of one day playing in the big
leagues. When superstar athletes, with
their multimillion-dollar contracts and
lucrative endorsements are seen using
steroids to improve their performance,
it should not be surprising that many
young athletes would want to use
steroids to improve their own perform-
ance.

Professional athletes must be held to
a higher standard when it comes to il-
legal substances such as steroids. Like
it or not, young people look up to pro-
fessional athletes as role models. The
Clean Sports Act will require all pro-
fessional sports leagues to adopt a uni-
fied standard for testing as well as
tougher penalties for an athlete found
in violation of these standards. Unlike
testing today, this act will require ath-
letes to test during the off-season and
frequently during their season of play.
Athletes will face severe penalties for a
positive test: 2-year ban for the first of-
fense and a lifetime ban for the second.

I have little doubt that this will go a
long way to rid professional sports of
these dangerous substances and bring
integrity back to the game. We must
send a strong message to professional
athletes. If you choose to cheat and use
illegal steroids, you risk ending your
career. In turn, our young people will
hopefully get the message that using
steroids to improve athletic perform-
ance is absolutely the wrong way to go.

While this bill specifically addresses
professional athletics, the importance
of stopping steroid abuse extends well
beyond the track, baseball diamond, or
football field. We must continue to
focus on the health and future of our
children. I encourage my colleagues to
join in support of this legislation to set
the standard for fair competition.

———

NATIONAL HUNGER AWARENESS
DAY

Mr. SARBANES. Mr. President, yes-
terday was National Hunger Awareness
Day. Second Harvest, the lead sponsor
of the June 7 observance, has per-
formed an important public service in
challenging us to reflect on the very
real problem of hunger in America. I
commend Second Harvest and all the
sponsoring organizations for their ef-
forts.

Our Nation has enormous wealth, and
yvet far too many Americans must deal
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with the pain and consequences of hun-
ger. Approximately 36 million Ameri-
cans, including 13 million children, are
“food insecure’—quite simply inad-
equately nourished.

Hunger may be more subtler in its
manifestations and effects than mal-
nutrition but it relentlessly under-
mines health, and it compromises one’s
ability to do well in school or on the
job. Inadequate nutrition in children
correlates with anemia, stunted
growth, weight loss and extreme fa-
tigue. Studies done by the highly re-
spected Center on Hunger, Poverty and
Nutrition Policy at Tufts University
show that inadequate nutrition can ad-
versely affect a child’s achievement in
school. Hunger also can cause severe
anxiety and depression.

Although Congress has taken meas-
ures to prevent hunger and food insecu-
rity, much remains to be done. Feder-
ally funded programs like the Food
Stamp Program and the Supplemental
Nutrition Program for Women, Infants
and Children, commonly referred to as
the WIC program, provide assistance to
low-income children by improving ac-
cess to nutritional meals. It is there-
fore deeply regrettable that the Presi-
dent’s 2006 budget has made it more
difficult for low-income families to re-
ceive nutritional assistance. The White
House’s budget request for the Food
Stamp Program amounts to a stag-
gering cut of more than $500 million
over 5 years by forcing over 300,000 low-
income participants out of a program
that acts as a crucial safety net for
millions of Americans. Substantial
cuts to the WIC program would result
in 670,000 women and children losing
important nutritional assistance by
the year 2010. It is deeply regrettable
that the Budget conference report ap-
proved by the Congress mandates a
mandatory cut of $3 billion in agri-
culture appropriations, leaving Food
Stamps and other domestic hunger-re-
lief programs vulnerable.

At a time when more families are
forced to struggle with unemployment
and low wages, a lack of affordable
housing, rising health care costs, and
the disappearance of hard-earned pen-
sions, National Hunger Day serves to
remind us of the need to vanquish hun-
ger; in this prosperous Nation, there is
no reason why millions of Americans
should have to face the prospect of
hunger, or watch their children go hun-
gry. The conference report on the fiscal
year 2006 budget resolution Budget con-
ference report is a callous response to
an urgent challenge, and National Hun-
ger Awareness Day is a time to pledge
that we will not rest until the chal-
lenge is met.

———————

LOCAL LAW ENFORCEMENT
ENHANCEMENT ACT OF 2005

Mr. SMITH. Mr. President, I rise
today to speak about the need for hate
crimes legislation. Each Congress, Sen-
ator KENNEDY and I introduce hate
crimes legislation that would add new
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categories to current hate crimes law,
sending a signal that violence of any
kind is unacceptable in our society.
Likewise, at each Congress I have come
to the floor to highlight a separate
hate crime that has occurred in our
country.

A 25-year-old gay man was physically
assaulted by a group of white males
last year in Ohio. The victim was fol-
lowed from a well-known Columbus gay
bar after the bar closed. The victim
was dragged from his car, severely
beaten and later found by the Colum-
bus Police Department several blocks
from his car.

I believe that the government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. I believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

RECOGNIZING DR. JAMES
SCHLESINGER

Mr. KYL. Mr. President, the George
C. Marshall Institute will honor Dr.
James Schlesinger on June 16 with its
Founders Award, which is given annu-
ally in recognition of distinguished
contributions to science and public pol-
icy. This year’s award acknowledges
Dr. Schlesinger’s stellar career in pub-
lic service.

James Schlesinger served three presi-
dents as Director of the Central Intel-
ligence Agency, Secretary of Defense,
and Secretary of Energy. His career
has been a model of dedication to pub-
lic service, and has been marked by his
intelligence, integrity, and commit-
ment to our Nation’s well being. We
continue to benefit from his wisdom,
strength of character, and willingness
to contribute when called.

Dr. Schlesinger’s insight and exper-
tise—both during and after his time in
government—have been instrumental
in winning key policy battles. For ex-
ample, his active role in the national
debate over the Comprehensive Test
Ban Treaty aided those Senators, my-
self included, who argued strongly that
ratifying the treaty would lead to the
decline of our nuclear weapons infra-
structure and would damage U.S. na-
tional security interests. There is no
doubt that Dr. Schlesinger’s stature
and contribution were instrumental in
bringing about the treaty’s defeat.
Since that time, I have continued to
regularly consult with him on the fu-
ture of our nuclear capability and
other issues. Indeed, Dr. Schlesinger’s
advice on a broad range of key national
security issues has been invaluable; I
am grateful for his counsel.

The Marshall Institute should be
commended for recognizing a true na-
tional treasure, Dr. James Schlesinger.

Mrs. CLINTON. Mr. President, I am
pleased today to note the anniversary
of the Griswold v. Connecticut Su-
preme Court decision.
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Griswold v. Connecticut marked a
major turning point for generations of
women. For the first time, the Su-
preme Court recognized that women
have the fundamental right to make
their own, private decisions about fam-
ily planning. The decision paved the
way for widespread access to contra-
ception that has dramatically reduced
unintended pregnancies, STDs, and
abortions, and opened the door of op-
portunity for women to educational
and career advancement that has made
women a critical part of our workforce.
However, we still have significant work
to do. The United States has one of the
highest rates of unintended preg-
nancies and STDs among industrialized
nations, and too many women do not
have access to basic preventive health
care while the ranks of uninsured
Americans continue to grow.

As we commemorate the Griswold de-
cision, it is critical that we keep tak-
ing steps forward to reduce the number
of unintended pregnancies and improve
access to women’s health care. There-
fore, I have introduced legislation, the
Prevention First Act, which would im-
prove women’s health, reduce the rate
of unintended pregnancies, and prevent
abortions. The legislation takes com-
mon sense steps towards strengthening
access to contraception for women
while also reducing health care costs
borne by taxpayers and employers.

We should all be able to agree that
reducing the number of unintended
pregnancies and improving access to
women’s health care should be a pri-
ority. I will continue to fight for the
Prevention First bill so that we can
keep building on the progress of Gris-
wold v. Connecticut for generations to
come.

————
20056 VERMONT SBA AWARDS

Mr. LEAHY. Mr. President, today I
call to the attention of the Senate sev-
eral successful Vermont businesses
being honored this year by the Small
Business Administration, SBA. An out-
standing group of Vermonters are
being awarded 2005 Vermont Small
Business Champion Awards, and the
prestigious Vermont Small Business
Person of the Year Award is being
awarded to the owner and president of
Four Seasons Garden Center, Oliver
Gardner.

It is a great pleasure to recognize the
enterprises and business leaders who
will receive Vermont Small Business
Champion Awards: Karen and Brian
Zecchinelli of the Wayside Restaurant,
Family-Owned Business of the Year;
Emily Kaminsky of Community Cap-
ital of Central Vermont, Financial
Services Champion of the Year; Jean
Elizabeth Temple of Jean Elizabeth’s
Soap Company, Home-Based Business
Champion of the Year; Paula Cope of
Cope & Associates, Small Business
Woman of the Year; Claudia Clark of
Moosewood Hollow, Vermont Microen-
terprise of the Year; Edward Walbridge
of Walbridge Electric, Veteran Small
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Business Champion of the Year; and
Linda Ingold of the Vermont Women’s
Business Center, Women in Business
Champion of the Year.

I would like to take a moment to
draw special attention to my friend
Oliver Gardner, the 2005 Vermont
Small Business Person of the Year. His
Four Seasons Garden Center in
Williston is one of Vermont’s great
small business success stories, built on
Yankee determination and responsible
business practices. Gardner was se-
lected for outstanding leadership re-
lated to his company’s staying power,
employee growth, increase in sales, in-
novative ingenuity, response to adver-
sity, and contributions to the commu-
nity.

Following Gardner’s purchase of
Four Seasons in 1978, the company has
seen steady growth. Employee numbers
have risen from 50 to 98 during peak
season, and annual revenues have in-
creased from $800,000 in 1977, to $4 mil-
lion, as of October 2004. Now, Four Sea-
sons is considered one of Vermont’s
largest local gardening resources.
When Gardner learned of the imminent
arrival of Home Depot and Wal-Mart
back in 1994, he implemented a dy-
namic plan to boost Four Seasons’
competitive edge. The business ex-
panded and relocated to a 10-acre lot
less than a mile from the big-box stores
in Williston. The plan was a stellar
success and promoted increased sales
at a time when many independent gar-
den centers were closing due to pres-
sure from chain store giants.

Despite a progressive, 20-year spinal
cord disease that restricts his mobility,
Gardner has demonstrated extraor-
dinary determination, persistence, and
creativity. Also exceptional is Gard-
ner’s commitment to his goals for so-
cial and environmental responsibility
in business. Four Seasons promotes
gardening programs for the entire fam-
ily and offers free access to its new fa-
cility to all organizations interested in
gardening and a healthy environment.

I congratulate Oliver and all of the
2005 winners, who are accepting their
prestigious awards today in Bur-
lington, for jobs well done.

———

ADDITIONAL STATEMENTS

SALUTE TO PORTLAND
TRANSMISSION WAREHOUSE

e Mr. SMITH. Mr. President, as some-
one who has been involved in family-
owned business for many years, I know
the hard work and sacrifice it takes to
make such a business a success. I also
know that small businesses are the
backbone of the American economy
and the economy of Oregon. I am very
proud today to salute an Oregon small
business which has achieved some na-
tional recognition. Portland Trans-
mission Warehouse was recently hon-
ored with the ‘‘National Family Busi-
ness of the Year” award for companies
with 50 or fewer employees.
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Portland Transmission Warehouse
was founded in 1943, when Gene Brad-
shaw fulfilled his dream of opening an
automobile repair business. John Brad-
shaw—Gene’s son—joined his father in
the business upon graduating from col-
lege in 1964. Ross Bradshaw—John’s
son—continued the family legacy when
he joined the business in 1991. Under
the leadership of three generations of
Bradshaw family members, Portland
Transmission Warehouse now boasts 20
employees, and has earned a reputation
for outstanding customer service and
for outstanding service to the commu-
nity.

For nearly a quarter of a century,
Portland Transmission Warehouse has
sponsored a neighborhood car show as a
thank you to customers and the com-
munity. Over the years, the show has
grown from 28 cars to over 500 cars.

The Bradshaw family has also under-
stood that their employees are really
part of their extended family. Portland
Transmission Warehouse is hailed by
employees as a business that has
helped some of them through some dif-
ficult times. It is no wonder that the
average tenure of Portland Trans-
mission Warehouse employees is 14
years.

It was Ronald Reagan who put it best
when he said, ‘“When you're talking
about the strength and character of
America, you’re talking about the
small business community, about the
owners of that store down the street,
the faithful who support their churches
and defend their freedom, and all the
brave men and women who are not
afraid to take risks and invest in the
future to build a better America.”

I know John Bradshaw and am proud
to call him a friend. I also know that
he and his family are living proof of
the truth of President Reagan’s words.
They are the strength and character of
America. I salute three generations of
the Bradshaw family for the risks they
have taken, for the example they have
set, and for the difference they have
made. They are truly worthy of rec-
ognition as the National Family Busi-
ness of the Year.e

———

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Ms. Evans, one of his
secretaries.

——————

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the TUnited
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

———

MESSAGES FROM THE HOUSE

At 2:56 p.m., a message from the
House of Representatives, delivered by
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Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the
following bill, in which it requests the
concurrence of the Senate:

H.R. 1490. An act to amend title 10, United
States Code, to authorize the National De-
fense University to award the degree of Mas-
ter of Science in Joint Campaign Planning
and Strategy, and for other purposes.

The message also announced that the
House has agreed to the following con-
current resolution, in which it requests
the concurrence of the Senate:

H. Con. Res. 44. A concurrent resolution
recognizing the historical significance of the
Mexican holiday of Cinco de Mayo.

The message further announced that
pursuant to section 301 of the Congres-
sional Accountability Act of 1995 (2
U.S.C. 1381), amended by Public Law
108-329, and the order of the House of
January 4, 2005, the Speaker and Mi-
nority Leader of the House of Rep-
resentatives and the Majority and Mi-
nority Leaders of the Senate jointly re-
designate on May 26, 2005 the following
individual as Chairman of the Board of
Directors of the Office of Compliance:
Ms. Susan S. Robfogel of Rochester,
New York.

The message also announced that
pursuant to section 301 of the Congres-
sional Accountability Act of 1995 (2
U.S.C. 1381), amended by Public Law
108-392, and the order of the House of
January 4, 2005, the Speaker and Mi-
nority Leader of the House of Rep-
resentatives and the Majority and Mi-
nority Leaders of the Senate jointly re-
appoint on May 26, 2005 the following
individuals to a b-year term to the
Board of Directors of the Office of
Compliance: Ms. Barbara L. Camens of
Washington, D.C., and Ms. Roberta L.
Holzwarth of Rockford, Illinois.

————————

ENROLLED BILL SIGNED

The message further announced that
the Speaker of the House of Represent-
atives has signed the following enrolled
bill:

H.R. 1760 An act to designate the facility of
the United States Postal Service located at
215 Martin Luther King, Jr. Boulevard in
Madison, Wisconsin, as the ‘‘Robert M.
LaFollette, Sr. Post Office Building”’.

The enrolled bill was signed subse-
quently by the President pro tempore
(Mr. STEVENS).

———

MEASURES REFERRED

The following bill was read the first
and the second times by unanimous
consent, and referred as indicated:

H.R. 1490. An act to amend title 10, United
States Code, to authorize the National De-
fense University to award the degree of Mas-
ter of Science in Joint Campaign Planning
and Strategy, and for other purposes; to the
Committee on Armed Services.

The following concurrent resolution
was read, and referred as indicated:

H. Con. Res. 44. Concurrent resolution rec-
ognizing the historical significance of the
Mexican holiday of Cinco de Mayo; to the
Committee on the Judiciary.
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EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-2471. A communication from the Chief
Justice, Supreme Court of the United States,
transmitting, pursuant to law, the report of
the Proceedings of the Judicial Conference of
the United States for the March and Sep-
tember 2004 sessions; to the Committee on
the Judiciary.

EC-2472. A communication from the Presi-
dent, American Academy of Arts and Let-
ters, transmitting, pursuant to law, the re-
port of activities during the year ending De-
cember 31, 2003; to the Committee on the Ju-
diciary.

EC-2473. A communication from the Sec-
retary, Judicial Conference of the United
States, transmitting, the report of a draft
bill entitled ‘‘Federal Courts Improvement
Act of 2005’ received on June 6, 2005; to the
Committee on the Judiciary.

EC-2474. A communication from the Dep-
uty Assistant Administrator, Office of Diver-
sion Control, Drug Enforcement Agency, De-
partment of Justice, transmitting, pursuant
to law, the report of a rule entitled ‘‘Pre-
venting the Accumulation of Surplus Con-
trolled Substances at Long Term Care Fa-
cilities”” (RIN1117-AA75) received on June 3,
2005; to the Committee on the Judiciary.

EC-2475. A communication from the Pro-
gram Manager, Bureau of Alcohol, Tobacco,
Firearms and Explosives, Department of Jus-
tice, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Identification Mark-
ings Placed on Imported Explosive Materials
and Miscellaneous Amendments’ (RIN1140-
AA02) received on June 1, 2005; to the Com-
mittee on the Judiciary.

EC-2476. A communication from the Dep-
uty Assistant Attorney General, Office of
Legal Policy, Department of Justice, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Inspection of Records Relating to
Depiction of Sexually Explicit Perform-
ances’” (CRM 103; AG Order No. 2765-2005) re-
ceived on June 1, 2005; to the Committee on
the Judiciary.

EC-2477. A communication from the Com-
missioner, Social Security Administration,
transmitting, pursuant to law, the 2005 An-
nual Report of the Supplemental Security
Income Program; to the Committee on Fi-
nance.

EC-2478. A communication from the Regu-
lations Coordinator, Centers for Medicare
and Medicaid Services, Department of
Health and Human Services, transmitting,
pursuant to law, the report of a rule entitled
‘““Medicare Program; Electronic Submission
of Cost Reports: Revision to Effective Date
of Cost Reporting Period” (RIN0938-AN87) re-
ceived on May 31, 2005; to the Committee on
Finance.

EC-2479. A communication from the Acting
Chief, Publications and Regulations Branch,
Internal Revenue Service, Department of the
Treasury, transmitting, pursuant to law, the
report of a rule entitled ‘“‘Announcement and
Report Concerning Pre-Filing Agreements’
(Announcement 2005-42) received on June 6,
2005; to the Committee on Finance.

EC-2480. A communication from the Acting
Chief, Publications and Regulations Branch,
Internal Revenue Service, Department of the
Treasury, transmitting, pursuant to law, the
report of a rule entitled ‘‘Deductions for En-
tertainment Use of Business Aircraft’” (No-
tice 2005-45) received on June 1, 2005; to the
Committee on Finance.

EC-2481. A communication from the Acting
Chief, Publications and Regulations Branch,
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Internal Revenue Service, Department of the
Treasury, transmitting, pursuant to law, the
report of a rule entitled ‘‘Coordinated Issue:
Abandonment Losses for Intangible Assets”
(UIL: 165.13-00) received on June 1, 2005; to
the Committee on Finance.

EC-2482. A communication from the Acting
Chief, Publications and Regulations Branch,
Internal Revenue Service, Department of the
Treasury, transmitting, pursuant to law, the
report of a rule entitled ‘‘Coordinated Issue:
Like-Kind Exchanges Involving Federal
Communications Commission Licenses”
(UIL: 1031.02-00) received on June 1, 2005; to
the Committee on Finance.

EC-2483. A communication from the Acting
Chief, Publications and Regulations Branch,
Internal Revenue Service, Department of the
Treasury, transmitting, pursuant to law, the
report of a rule entitled ‘‘Applicable Federal
Rates—June 2005 (Rev. Rul. 2005-32) re-
ceived on June 1, 2005; to the Committee on
Finance.

EC-2484. A communication from the Acting
Administrator, Agriculture Marketing Serv-
ice, Department of Agriculture, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“Milk in the Upper Midwest Mar-
keting Area—Interim Order” (DA-04-03A;
A0-361-A39) received on June 2, 2005; to the
Committee on Agriculture, Nutrition, and
Forestry.

EC-2485. A communication from the Acting
Administrator, Agriculture Marketing Serv-
ice, Department of Agriculture, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“‘Revision of User Fees for 2005 Crop
Cotton Classification Services to Growers”
((RIN0581-AC43) (Docket No.: CN-05-001)) re-
ceived on June 2, 2005; to the Committee on
Agriculture, Nutrition, and Forestry.

EC-2486. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Updating Generic Pesticide Chemical Toler-
ance Regulations” (FRL No. 7706-9) received
on June 6, 2005; to the Committee on Agri-
culture, Nutrition, and Forestry

EC-2487. A communication from the Direc-
tor, Legislative Affairs Staff, Financial As-
sistance Programs Division, Department of
Agriculture, transmitting, pursuant to law,
the report of a rule entitled ‘‘Conservation
Security Program, Interim Final Rule with
Request for Comments’ (RIN0578-AA36) re-
ceived on June 1, 2005; to the Committee on
Agriculture, Nutrition, and Forestry.

EC-2488. A communication from the Acting
Assistant Secretary, Legislative Affairs, De-
partment of State, transmitting, pursuant to
the Arms Export Control Act, a certification
regarding the proposed transfer of major de-
fense equipment valued (in terms of its origi-
nal acquisition cost) at $14,000,000 or more
from the Government of the Australia to L-
3 MAS, a Canadian private entity; to the
Committee on Foreign Relations.

EC-2489. A communication from the Acting
Assistant Secretary, Legislative Affairs, De-
partment of State, transmitting, pursuant to
law, a report relative to extending the
“Memorandum of Understanding Between
the Government of the United States of
America and the Government of the Republic
of El Salvador Concerning the Imposition of
Import Restrictions on Certain Categories of
Archaeological Material from the Pre-
hispanic Cultures of the Republic of El Sal-
vador’’; to the Committee on Foreign Rela-
tions.

EC-2490. A communication from the Assist-
ant Legal Adviser for Treaty Affairs, Depart-
ment of State, transmitting, pursuant to the
Case-Zablocki Act, 1 U.S.C. 112b, the report
of the texts and background statements of
international agreements, other than trea-
ties; to the Committee on Foreign Relations.
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EC-2491. A communication from the Presi-
dent of the United States of America, trans-
mitting, pursuant to law, a report relative to
the export to the People’s Republic of China
of items not detrimental to the United
States space launch industry; to the Com-
mittee on Foreign Relations.

EC-2492. A communication from the Sec-
retary of State, transmitting, pursuant to
law, a report entitled ‘“‘Authorization for Use
of Military Force Against Iraq Resolution of
2002 (February 15, 2005-April 15, 2005)’’; to the
Committee on Foreign Relations.

EC-2493. A communication from the Acting
Deputy Secretary of Defense (Legislative Af-
fairs), transmitting, pursuant to law, a re-
port on the military operations of the Armed
Forces and the reconstruction activities of
the Department of Defense in Iraq and Af-
ghanistan for the period ending April 30,
2005; to the Committee on Armed Services.

EC-2494. A communication from the Dep-
uty Assistant Secretary of the Army (Infra-
structure Analysis), Department of Defense,
transmitting, pursuant to law, a report rel-
ative to the Defense Base Closure and Re-
alignment Act of 1990, as amended; to the
Committee on Armed Services.

EC-2495. A communication from the Dep-
uty Secretary of Defense transmitting, pur-
suant to law, a report entitled ‘‘Ground
Force Equipment Repair, Replacement, and
Recapitalization Requirements Resulting
from Sustained Combat Operations’; to the
Committee on Armed Services.

EC-2496. A communication from the Acting
Undersecretary of Defense (Comptroller),
transmitting, pursuant to law, a report rel-
ative to advance billing in the month of
April, 2005; to the Committee on Armed
Services.

EC-2497. A communication from the Under
Secretary of Defense, Acquisition, Tech-
nology and Logistics, transmitting, pursuant
to law, the Annual Report on the Depart-
ment of Defense Mentor-Protege Program for
Fiscal Year 2004; to the Committee on Armed
Services.

EC-2498. A communication from the Under
Secretary of Defense, Acquisition, Tech-
nology, and Logistics, transmitting, pursu-
ant to law, a report relative to the Defense
Base Closure and Realignment Act of 1990, as
amended; to the Committee on Armed Serv-
ices.

EC-2499. A communication from the Acting
Assistant Secretary for Legislative Affairs,
Department of State, transmitting, pursuant
to the Arms Export Control Act, the certifi-
cation of a proposed license for the export of
defense articles or defense services sold com-
mercially under contract in the amount of
$100,000,000 or more to Australia; to the Com-
mittee on Armed Services.

EC-2500. A communication from the Under
Secretary of Defense, Personnel and Readi-
ness, Department of Defense, transmitting,
the report of a retirement; to the Committee
on Armed Services.

EC-2501. A communication from the Prin-
cipal Deputy, Office of the Under Secretary
of Defense for Personnel and Readiness, De-
partment of Defense, transmitting, pursuant
to law, the authorization of the wearing of
the insignia of the grade of admiral; to the
Committee on Armed Services.

EC-2502. A communication from the Prin-
cipal Deputy, Office of the Under Secretary
of Defense for Personnel and Readiness, De-
partment of Defense, transmitting, pursuant
to law, the authorization of the wearing of
the insignia of the grade of general; to the
Committee on Armed Services.

EC-2503. A communication from the Prin-
cipal Deputy, Office of the Under Secretary
of Defense for Personnel and Readiness, De-
partment of Defense, transmitting, pursuant
to law, the authorization of the wearing of
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the insignia of the grade of lieutenant gen-
eral; to the Committee on Armed Services.
EC-2504. A communication from the Prin-
cipal Deputy, Office of the Under Secretary
of Defense for Personnel and Readiness, De-
partment of Defense, transmitting, pursuant
to law, the authorization of the wearing of
the insignia of the grade of lieutenant gen-
eral; to the Committee on Armed Services.
EC-2505. A communication from the Assist-
ant Secretary, Fish and Wildlife and Parks,
Department of the Interior, transmitting,
the report of a draft bill entitled ‘‘George
Washington Memorial Parkway Boundary
Revision Act’ received on June 3, 2005; to the

Committee on Environment and Public
Works.

EC-2506. A communication from the Ad-
ministrator, Environmental Protection

Agency, transmitting, pursuant to law, the
Agency’s biennial report on the status and
effectiveness of the Coastal Wetlands Con-
servation Plan for the State of Louisiana to
the Committee on Environment and Public
Works.

EC-2507. A communication from the Acting
Director, Office of Congressional Affairs, Nu-
clear Regulatory Commission, transmitting,
pursuant to law, the report of a rule entitled
“Export and Import of Nuclear Equipment
and Material; Exports to Syria Embargoed”
(RIN3150-AH67) received on June 3, 2005; to
the Committee on Environment and Public
Works.

EC-2508. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Correction to Preamble; Revision of Decem-
ber 2000 Regulatory Finding on the Emis-
sions of Hazardous Air Pollutants from Elec-
tric Utility Steam Generating Units and the
Removal of Coal- and Oil-Fired Electric Util-
ity Steam Generating Units from the Sec-
tion 112 (c¢) List” (FRL No. 7921-5) received
on June 6, 2005; to the Committee on Envi-
ronment and Public Works.

EC-2509. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘“Arizona SIP: Revisions to the Arizona
State Implementation Plan, Maricopa Coun-
ty Environmental Services Department”
(FRL No. 7912-4) received on June 6, 2005; to
the Committee on Environment and Public
Works.

EC-2510. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Louisiana Final Authorization of State
Hazardous Waste Management Program Re-
visions’ (FRL No. 7922-8) received on June 6,
2005; to the Committee on Environment and
Public Works.

EC-2511. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“WEST VIRGINIA SIP. New Manchester-
Grant Magisterial District SO, Nonattain-
ment Area and Approval of the Maintenance
Plan” (FRL No. 7922-1) received on June 6,
2005; to the Committee on Environment and
Public Works.

EC-2512. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Control of Air Pollution from New Motor
Vehicles: In-use, Not-to-Exceed Emission
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Standard Testing for Heavy-duty Diesel En-
gines and Vehicles” (FRL No. 7922-4) re-
ceived on June 6, 2005; to the Committee on
Environment and Public Works.

—————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. OBAMA:

S. 1194. A Dbill to direct the Nuclear Regu-
latory Commission to establish guidelines
and procedures for tracking, controlling, and
accounting for individual spent fuel rods and
segments; to the Committee on Environment
and Public Works.

By Mr. STEVENS (for himself and Mr.
INOUYE) (by request):

S. 1195. A bill to provide the necessary au-
thority to the Secretary of Commerce for the
establishment and implementation of a regu-
latory system for offshore aquaculture in the
United States Exclusive Economic Zone, and
for other purposes; to the Committee on
Commerce, Science, and Transportation.

By Mr. CORZINE (for himself and Mr.
LAUTENBERG):

S. 1196. A bill to provide for disclosure of
fire safety standards and measures with re-
spect to campus buildings, and for other pur-
poses; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mr. BIDEN (for himself, Mr. HATCH,
Mr. SPECTER, Mr. LEAHY, Mr.
DEWINE, Mr. KOHL, Mr. GRASSLEY,
Mr. KENNEDY, Mrs. BOXER, Ms. STA-
BENOW, Mr. SCHUMER, and Mrs. MUR-
RAY):

S. 1197. A bill to reauthorize the Violence
Against Women Act of 1994; to the Com-
mittee on the Judiciary.

By Ms. STABENOW (for herself and
Mr. LEVIN):

S. 1198. A bill to amend the Solid Waste
Disposal Act to authorize States to restrict
receipt of foreign municipal solid waste, to
implement the Agreement Concerning the
Transboundary Movement of Hazardous
Waste between the United States and Can-
ada, and for other purposes; to the Com-
mittee on Environment and Public Works.

By Mr. BURNS:

S. 1199. A bill to amend title II of the So-
cial Security Act to shorten the waiting pe-
riod for social security disability benefits for
individuals with mesothelioma; to the Com-
mittee on Finance.

By Mr. BUNNING (for himself, Mr.
TALENT, Mr. CHAMBLISS, Mr. DEMINT,
and Mr. LOTT):

S. 1200. A bill to amend the Internal Rev-
enue Code of 1986 to reduce the depreciation
recovery period for certain roof systems; to
the Committee on Finance.

By Mr. CORNYN:

S. 1201. A bill to prevent certain discrimi-
natory taxation of natural gas pipeline prop-
erty; to the Committee on Finance.

By Mr. ALLARD:

S. 1202. A bill to provide environmental as-
sistance to non-Federal interests in the
State of Colorado; to the Committee on En-
vironment and Public Works.

By Mr. HAGEL (for himself, Mr.
PRYOR, Mr. ALEXANDER, Mr. CRAIG,
Mrs. DOLE, and Ms. MURKOWSKI):

S. 1203. A bill to amend the Internal Rev-
enue Code of 1986 to provide tax incentives
for the investment in greenhouse gas inten-
sity reduction projects, and for other pur-
poses; to the Committee on Finance.

By Mr. DODD (for himself, Mr. DURBIN,
and Ms. STABENOW):
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S. 1204. A bill to encourage students to pur-
sue graduate education and to assist stu-
dents in affording graduate education; to the
Committee on Finance.

By Mr. INHOFE:

S. 1205. A bill to require a study of the ef-
fects on disadvantaged individuals of actions
by utilities intended to reduce carbon diox-
ide emissions, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

————

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. DOMENICI (for himself, Mr.
SALAZAR, Mr. MARTINEZ, and Mr.
BINGAMAN):

S. Res. 163. A resolution designating June
5 through June 11, 2005, as ‘‘National His-
panic Media Week’’, in honor of the Hispanic
Media of America; considered and agreed to.

By Mr. COCHRAN (for himself and Mr.
BYRD):

S. Res. 164. A resolution authorizing the
printing with illustrations of a document en-
titled “Committee on Appropriations, United
States Senate, 138th Anniversary. 1867-2005";
considered and agreed to.

——————

ADDITIONAL COSPONSORS

S. 21
At the request of Ms. COLLINS, the
name of the Senator from New Mexico
(Mr. DOMENICI) was added as a cospon-
sor of S. 21, a bill to provide for home-
land security grant coordination and
simplification, and for other purposes.
S. 94
At the request of Mr. LUGAR, the
name of the Senator from Alaska (Ms.
MURKOWSKI) was added as a cosponsor
of S. 94, a bill to amend the Internal
Revenue Code of 1986 to provide for a
charitable deduction for contributions
of food inventory.
S. 172
At the request of Mr. DEWINE, the
name of the Senator from Ohio (Mr.
VOINOVICH) was added as a cosponsor of
S. 172, a bill to amend the Federal
Food, Drug, and Cosmetic Act to pro-
vide for the regulation of all contact
lenses as medical devices, and for other
purposes.
S. 340
At the request of Mr. LUGAR, the
name of the Senator from Florida (Mr.
NELSON) was added as a cosponsor of S.
340, a bill to maintain the free flow of
information to the public by providing
conditions for the federally compelled
disclosure of information by certain
persons connected with the news
media.
S. 441
At the request of Mr. SANTORUM, the
names of the Senator from New York
(Mr. SCHUMER) and the Senator from
Florida (Mr. MARTINEZ) were added as
cosponsors of S. 441, a bill to amend the
Internal Revenue Code of 1986 to make
permanent the classification of a mo-
torsports entertainment complex.
S. 471
At the request of Mr. SPECTER, the
name of the Senator from Michigan
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(Ms. STABENOW) was added as a cospon-
sor of S. 471, a bill to amend the Public
Health Service Act to provide for
human embryonic stem cell research.
S. 521
At the request of Mrs. HUTCHISON, the
name of the Senator from Rhode Island
(Mr. REED) was added as a cosponsor of
S. 521, a bill to amend the Public
Health Service Act to direct the Sec-
retary of Health and Human Services
to establish, promote, and support a
comprehensive prevention, research,
and medical management referral pro-
gram for hepatitis C virus infection.
S. 582
At the request of Mr. PRYOR, the
names of the Senator from Rhode Is-
land (Mr. REED) and the Senator from
Florida (Mr. MARTINEZ) were added as
cosponsors of S. 582, a bill to require
the Secretary of the Treasury to mint
coins in commemoration of the 50th
anniversary of the desegregation of the
Little Rock Central High School in
Little Rock, Arkansas, and for other
purposes.
S. 628
At the request of Mr. LUGAR, the
name of the Senator from Vermont
(Mr. JEFFORDS) was added as a cospon-
sor of S. 628, a bill to provide for in-
creased planning and funding for
health promotion programs of the De-
partment of Health and Human Serv-
ices.
S. 635
At the request of Mr. SANTORUM, the
name of the Senator from Mississippi
(Mr. COCHRAN) was added as a cospon-
sor of S. 635, a bill to amend title XVIII
of the Social Security Act to improve
the benefits under the medicare pro-
gram for beneficiaries with kidney dis-
ease, and for other purposes.
S. 665
At the request of Mr. DORGAN, the
name of the Senator from North Da-
kota (Mr. CONRAD) was added as a co-
sponsor of S. 665, a bill to reauthorize
and improve the Spark M. Matsunaga
Hydrogen Research, Development, and
Demonstration Act of 1990 to establish
a program to commercialize hydrogen
and fuel cell technology, and for other
purposes.
S. 681
At the request of Mr. HATCH, the
name of the Senator from Vermont
(Mr. JEFFORDS) was added as a cospon-
sor of S. 681, a bill to amend the Public
Health Service Act to establish a Na-
tional Cord Blood Stem Cell Bank Net-
work to prepare, store, and distribute
human umbilical cord blood stem cells
for the treatment of patients and to
support peer-reviewed research using
such cells.
S. 689
At the request of Mr. DOMENICI, the
name of the Senator from North Da-
kota (Mr. DORGAN) was added as a co-
sponsor of S. 689, a bill to amend the
Safe Drinking Water Act to establish a
program to provide assistance to small
communities for use in carrying out
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projects and activities necessary to
achieve or maintain compliance with
drinking water standards.
S. 713
At the request of Mr. ROBERTS, the
name of the Senator from Virginia (Mr.
ALLEN) was added as a cosponsor of S.
713, a bill to amend the Internal Rev-
enue Code of 1986 to provide for colle-
giate housing and infrastructure
grants.
S. 784
At the request of Mr. THOMAS, the
name of the Senator from Vermont
(Mr. JEFFORDS) was added as a cospon-
sor of S. 784, a bill to amend title XVIII
of the Social Security Act to provide
for the coverage of marriage and fam-
ily therapist services and mental
health counselor services under part B
of the medicare program, and for other
purposes.
S. 843
At the request of Mr. SANTORUM, the
names of the Senator from Mississippi
(Mr. COCHRAN) and the Senator from
Hawaii (Mr. AKAKA) were added as co-
sponsors of S. 843, a bill to amend the
Public Health Service Act to combat
autism through research, screening,
intervention and education.
S. 861
At the request of Mr. ISAKSON, the
names of the Senator from North Da-
kota (Mr. DORGAN) and the Senator
from Minnesota (Mr. COLEMAN) were
added as cosponsors of S. 861, a bill to
amend the Internal Revenue Code of
1986 to provide transition funding rules
for certain plans electing to cease fu-
ture benefit accruals, and for other
purposes.
S. 863
At the request of Mr. CONRAD, the
name of the Senator from North Caro-
lina (Mrs. DOLE) was added as a cospon-
sor of S. 863, a bill to require the Sec-
retary of the Treasury to mint coins in
commemoration of the centenary of
the bestowal of the Nobel Peace Prize
on President Theodore Roosevelt, and
for other purposes.
S. 936
At the request of Mr. LEAHY, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of S. 936, a bill to ensure privacy for
e-mail communications.
S. 950
At the request of Mr. BROWNBACK, the
name of the Senator from Oklahoma
(Mr. COBURN) was added as a cosponsor
of S. 950, a bill to provide assistance to
combat tuberculosis, malaria, and
other infectious diseases, and for other
purposes.
S. 963
At the request of Mr. THUNE, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 963, a bill to amend title
38, United States Code, to provide for a
guaranteed adequate level of funding
for veterans’ health care, to direct the
Secretary of Veterans Affairs to con-
duct a pilot program to improve access
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to health care for rural veterans, and
for other purposes.
S. 1002
At the request of Mr. BAUCUS, the
name of the Senator from Washington
(Ms. CANTWELL) was added as a cospon-
sor of S. 1002, a bill to amend title
XVIII of the Social Security Act to
make improvements in payments to
hospitals under the medicare program,
and for other purposes.
S. 1010
At the request of Mr. SANTORUM, the
names of the Senator from Hawaii (Mr.
AKAKA) and the Senator from Xen-
tucky (Mr. BUNNING) were added as co-
sponsors of S. 1010, a bill to amend title
XVIII of the Social Security Act to im-
prove patient access to, and utilization
of, the colorectal cancer screening ben-
efit under the Medicare Program.
S. 1064
At the request of Mr. COCHRAN, the
names of the Senator from Washington
(Mrs. MURRAY), the Senator from New
Jersey (Mr. LAUTENBERG), the Senator
from Arkansas (Mrs. LINCOLN) and the
Senator from New Jersey (Mr. CORZINE)
were added as cosponsors of S. 1064, a
bill to amend the Public Health Serv-
ice Act to improve stroke prevention,
diagnosis, treatment, and rehabilita-
tion.
S. 1081
At the request of Mr. KYL, the name
of the Senator from South Carolina
(Mr. GRAHAM) was added as a cosponsor
of S. 1081, a bill to amend title XVIII of
the Social Security Act to provide for
a minimum update for physicians’ serv-
ices for 2006 and 2007.
S. 1103
At the request of Mr. BAUCUS, the
name of the Senator from Georgia (Mr.
ISAKSON) was added as a cosponsor of S.
1103, a bill to amend the Internal Rev-
enue Code of 1986 to repeal the indi-
vidual alternative minimum tax.
S. 1112
At the request of Mr. BAUCUS, the
name of the Senator from West Vir-
ginia (Mr. BYRD) was added as a co-
sponsor of S. 1112, a bill to make per-
manent the enhanced educational sav-
ings provisions for qualified tuition
programs enacted as part of the Eco-
nomic Growth and Tax Relief Rec-
onciliation Act of 2001.
S. 1114
At the request of Mr. McCAIN, the
name of the Senator from Iowa (Mr.
GRASSLEY) was added as a cosponsor of
S. 1114, a bill to establish minimum
drug testing standards for major pro-
fessional sports leagues.
S. 1120
At the request of Mr. DURBIN, the
names of the Senator from New Mexico
(Mr. DOMENICI), the Senator from Con-
necticut (Mr. DobD) and the Senator
from Wisconsin (Mr. KOHL) were added
as cosponsors of S. 1120, a bill to reduce
hunger in the United States by half by
2010, and for other purposes.
S. 1134
At the request of Mrs. CLINTON, the
name of the Senator from Washington
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(Ms. CANTWELL) was added as a cospon-
sor of S. 1134, a bill to express the sense
of Congress on women in combat.
S. 1152
At the request of Mr. KERRY, the
names of the Senator from Washington
(Mrs. MURRAY), the Senator from
Rhode Island (Mr. REED) and the Sen-
ator from Maryland (Mr. SARBANES)
were added as cosponsors of S. 1152, a
bill to amend title XVIII of the Social
Security Act to eliminate discrimina-
tory copayment rates for outpatient
psychiatric services under the Medi-
care Program.
S. 1172
At the request of Mr. SPECTER, the
name of the Senator from Virginia (Mr.
ALLEN) was added as a cosponsor of S.
1172, a bill to provide for programs to
increase the awareness and knowledge
of women and health care providers
with respect to gynecologic cancers.
S. 1177
At the request of Mr. AKAKA, the
names of the Senator from Colorado
(Mr. SALAZAR) and the Senator from Il-
linois (Mr. DURBIN) were added as co-
sponsors of S. 1177, a bill to improve
mental health services at all facilities
of the Department of Veterans Affairs.
S. 1181
At the request of Mr. CORNYN, the
name of the Senator from Georgia (Mr.
ISAKSON) was added as a cosponsor of S.
1181, a bill to ensure an open and delib-
erate process in Congress by providing
that any future legislation to establish
a new exemption to section 552 of title
5, United States Code (commonly re-
ferred to as the Freedom of Informa-
tion Act) be stated explicitly within
the text of the bill.
S. CON. RES. 37
At the request of Mr. DEWINE, the
names of the Senator from Vermont
(Mr. LEAHY), the Senator from Min-
nesota (Mr. COLEMAN), the Senator
from New Jersey (Mr. CORZINE), the
Senator from Connecticut (Mr. DODD)
and the Senator from Wisconsin (Mr.
FEINGOLD) were added as cosponsors of
S. Con. Res. 37, a concurrent resolution
honoring the life of Sister Dorothy
Stang.
S. RES. 39
At the request of Ms. LANDRIEU, the
names of the Senator from Washington
(Ms. CANTWELL), the Senator from
South Carolina (Mr. DEMINT) and the
Senator from New Mexico (Mr. DOMEN-
101) were added as cosponsors of S. Res.
39, a resolution apologizing to the vic-
tims of lynching and the descendants
of those victims for the failure of the
Senate to enact anti-lynching legisla-
tion.
S. RES. 134
At the request of Mr. SMITH, the
names of the Senator from Utah (Mr.
HATCH), the Senator from Kansas (Mr.
BROWNBACK) and the Senator from Con-
necticut (Mr. LIEBERMAN) were added
as cosponsors of S. Res. 134, a resolu-
tion expressing the sense of the Senate
regarding the massacre at Srebrenica
in July 1995.



June 8, 2005

S. RES. 153

At the request of Mr. SESSIONS, the
name of the Senator from Oregon (Mr.
WYDEN) was added as a cosponsor of S.
Res. 153, a resolution expressing the
support of Congress for the observation
of the National Moment of Remem-
brance at 3:00 p.m. local time on this
and every Memorial Day to acknowl-
edge the sacrifices made on the behalf
of all Americans for the cause of lib-
erty.

S. RES. 155

At the request of Mr. BIDEN, the
names of the Senator from Arkansas
(Mrs. LINCOLN), the Senator from New
Jersey (Mr. CORZINE), the Senator from
California (Mrs. BOXER), the Senator
from Maryland (Ms. MIKULSKI), the
Senator from California (Mrs. FEIN-
STEIN) and the Senator from Florida
(Mr. NELSON) were added as cosponsors
of S. Res. 155, a resolution designating
the week of November 6 through No-
vember 12, 2005, as ‘‘National Veterans
Awareness Week’” to emphasize the
need to develop educational programs
regarding the contributions of veterans
to the country.

———

INTRODUCED BILLS
JUNE 17, 2005

By Mr. AKAKA:

S. 1176. A bill to improve the provi-
sion of health care and services to vet-
erans in Hawaii, and for other pur-
poses; to the Committee on Veterans’
Affairs.

S. 1176

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Neighbor Is-
lands Veterans Health Care Improvements
Act of 2005,

SEC. 2. VET CENTER ENHANCEMENTS.

(a) ADDITIONAL COUNSELORS FOR CERTAIN
CLINICS.—The Secretary of Veterans Affairs
shall assign an additional counselor to each
vet center as follows:

(1) The vet center on the Island of Mauli,
Hawaii.

(2) The vet center in Hilo, Hawaii.

(b) ESTABLISHMENT OF NEW VET CENTER.—
The Secretary shall establish and operate a
new vet center on the Island of Oahu, Ha-
waii, at a location to be selected by the Sec-
retary.

(c) VET CENTER DEFINED.—In this section,
the term ‘‘vet center’” means a center for the
provision of readjustment counseling and re-
lated mental health services for veterans
under section 1712A of title 38, United States
Code.

SEC. 3. HEALTH CARE CLINICS.

(a) ESTABLISHMENT OF CLINICS.—

(1) SATELLITE CLINICS.—The Secretary of
Veterans Affairs shall establish and operate
a satellite health care clinic at a location se-
lected by the Secretary on each island as fol-
lows:

(A) The Island of Lanai, Hawaii.

(B) The Island of Molokai, Hawaii.

(2) MEDICAL CARE CLINIC.—The Secretary
may establish and operate a medical care
clinic at a location selected by the Secretary
on the west side of the Island of Kauai, Ha-
waii.

(b) ELEMENTS OF SATELLITE CLINICS.—Each
satellite clinic established under subsection
(a)(1) shall include—
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(1) a vet center, which shall provide read-
justment counseling and related mental
health services for veterans under section
1712A of title 38, United States Code; and

(2) a community based outpatient clinic
(CBOC), which shall provide to veterans—

(A) the medical services and other health-
care related services provided by community
based outpatient clinics operated by the De-
partment of Veterans Affairs; and

(B) such other care and services as the Sec-
retary considers appropriate.

(c) STAFFING AND OTHER RESOURCES.—

(1) SATELLITE CLINICS.—(A) The staff of the
satellite clinics established under subsection
(a)(1) shall be derived from staff of the vet
center, and of the community based out-
patient clinic, on the Island of Maui, Hawaii,
who shall be assigned by the Secretary to
such satellite clinics under this section. In
making such assignments, the Secretary
may not reduce the size of the staff of the
vet center, or of the community based out-
patient clinic, on the Island of Maui below
its size as of the date of the enactment of
this Act.

(B) Each satellite clinic established under
subsection (a)(1) shall have a computer sys-
tem of nature and quality equivalent to the
computer systems of the community based
outpatient clinics operated by the Depart-
ment, including the capability to conduct
medical tracking.

(C) Each satellite clinic established under
subsection (a)(1) shall have appropriate tele-
medicine equipment.

(2) MEDICAL CARE CLINIC.—The medical care
clinic established under subsection (a)(2)
shall have such staff as the Secretary con-
siders appropriate for its activities.

(d) HOURS OF OPERATION.—

(1) SATELLITE CLINICS.—Each satellite clin-
ic established under subsection (a)(1) shall
have hours of operation each week deter-
mined by the Secretary. The number of
hours so determined for a week shall consist
of a number of hours equivalent to not less
than three working days in such week.

(2) MEDICAL CARE CLINIC.—The medical care
clinic established under subsection (a)(2)
shall have such hours of operation as the
Secretary considers appropriate for its ac-
tivities.

SEC. 4. LONG-TERM CARE.

(a) MEDICAL CARE FOSTER PROGRAM.—The
Secretary of Veterans Affairs shall establish
and operate on the Island of Oahu, Hawaii, a
medical care foster program. The program
shall be established utilizing as a model the
Medical Care Foster Program at the Center
Arkansas Veterans Health Care System of
the Department of Veterans Affairs.

(b) ADDITIONAL CLINICAL STAFF FOR NON-IN-
STITUTIONAL LONG-TERM CARE.—

(1) ASSIGNMENT OF STAFF.—The Secretary
shall assign to the community based out-
patient clinics (CBOCs) of the Department of
Veterans Affairs referred to in paragraph (2)
such additional clinical staff as the Sec-
retary considers appropriate in order to en-
sure that such clinics provide non-institu-
tional long-term care for veterans in accord-
ance with the provisions of subtitle A of title
I of the Veterans Millennium Health Care
and Benefits Act (Public Law 106-117) and
the amendments made by such provisions.
Such additional clinical staff shall include a
home health nurse.

(2) COVERED COMMUNITY BASED OUTPATIENT
CLINICS.—The community based outpatient
clinics referred to in this paragraph are the
community based outpatient clinics as fol-
lows:

(A) The community based outpatient clinic
in Hilo, Hawaii.

(B) The community based outpatient clinic
on the Island of Kauai, Hawaii.
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(C) The community based outpatient clinic
in Kona, Hawaii.

(D) The community based outpatient clinic
on the Island of Maui, Hawaii.

SEC. 5. MENTAL HEALTH CARE.

(a) ESTABLISHMENT OF MENTAL HEALTH
CENTER.—The Secretary of Veterans Affairs
shall establish and operate in Hilo, Hawaii,
at an appropriate location selected by the
Secretary, a new center for the provision of
mental health care and services to veterans.

(b) CARE AND TREATMENT AVAILABLE
THROUGH CENTER.—The mental health center
established under subsection (a) shall pro-
vide the following:

(1) Day mental health care and treatment.

(2) Outpatient mental health care and
treatment.

(3) Such other mental health care and
treatment as the Secretary considers appro-
priate.

(c) STAFF.—The mental health center es-
tablished under subsection (a) shall have as
its staff a drug abuse counselor, a nurse
practitioner, and such other staff as the Sec-
retary considers appropriate for its activi-
ties.

SEC. 6. STUDY ON ACCESS TO SPECIALIZED CARE
AND FEE-BASIS CARE.

(a) IN GENERAL.—The Secretary of Vet-
erans Affairs shall carry out a study of the
demand for, and access to, specialized care
and fee-basis care from the Department of
Veterans Affairs for veterans on the neigh-
bor islands of Hawaii, including whether or
not the specialized care or fee-basis care, as
the case may be, available to veterans from
the Department on the neighbor islands is
adequate to meet the demands of veterans
for such care.

(b) REPORT.—Not later than six months
after the date of the enactment of this Act,
the Secretary shall submit to the Commit-
tees on Veterans’ Affairs of the Senate and
the House of Representatives a report on the
study required by subsection (a). The report
shall set forth the results of the study and
include such recommendations for legisla-
tive or administrative action as the Sec-
retary considers appropriate in light of the
study.

SEC. 7. CONSTRUCTION OF MENTAL HEALTH
CENTER AT TRIPLER ARMY MED-
ICAL CENTER, HAWAIL

(a) AUTHORIZATION OF MAJOR MEDICAL FA-
CILITY PROJECT.—The Secretary of Veterans
Affairs may carry out a major medical facil-
ity project for the construction of a mental
health center at Tripler Army Medical Cen-
ter, Hawaii, in the amount of $10,000,000.

(b) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There is authorized to be
appropriated to the Secretary of Veterans
Affairs for fiscal year 2006 for the Construc-
tion, Major Projects, account, $10,000,000 for
the project authorized by subsection (a).

(2) LIMITATION.—The project authorized by
subsection (a) may only be carried out
using—

(A) funds appropriated for fiscal year 2006
pursuant to the authorization of appropria-
tions in paragraph (1);

(B) funds appropriated for Construction,
Major Projects, for a fiscal year before fiscal
year 2006 that remain available for obliga-
tion; and

(C) funds appropriated for Construction,
Major Projects, for fiscal year 2006 for a cat-
egory of activity not specific to a project.

(c) FACILITIES.—The facilities at the men-
tal health center authorized to be con-
structed by subsection (a) shall include resi-
dential rehabilitation beds for patients with
Post Traumatic Stress Disorder (PTSD) and
such other facilities as the Secretary con-
siders appropriate.

SEC. 8. FUNDING.

(a) AUTHORIZATION OF APPROPRIATIONS.—

There is authorized to be appropriated to the
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Secretary of Veterans Affairs for fiscal year
2006 such sums as may be necessary to carry
out sections 2 through 6.

(b) AVAILABILITY.—Amounts appropriated
pursuant to the authorization of appropria-
tions in subsection (a) shall be available only
to carry out sections 2 through 6.

(¢) CONSTRUCTION WITH OTHER FUNDING FOR
HEALTH CARE FOR VETERANS IN HAWAIL—It is
the sense of Congress that the amount au-
thorized to be appropriated by subsection (a)
for fiscal year 2006 should—

(1) supplement amounts authorized to be
appropriated to the Secretary of Veterans
Affairs for that fiscal year for health care for
veterans in Hawaii for activities other than
those specified in sections 2 through 6; and

(2) not result in any reduction in the
amount that would have been appropriated
to the Secretary of Veterans Affairs for that
fiscal year for health care for veterans in Ha-
waii for such activities had the amount in
subsection (a) not been authorized to be ap-
propriated.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. OBAMA.:

S. 1194. A bill to direct the Nuclear
Regulatory Commission to establish
guidelines and procedures for tracking,
controlling, and accounting for indi-
vidual spent fuel rods and segments; to
the Committee on Environment and
Public Works.

Mr. OBAMA. Mr. President, today I
introduce a bill that is long overdue
and would require American nuclear
power plants to follow the same proce-
dures that we would like to impose on
nuclear power plants in other coun-
tries.

Each year, the Nation’s nuclear
power plants produce over 2,000 metric
tons of spent fuel, which is the used
fuel that is periodically removed from
nuclear reactors. According to the Gov-
ernment Accountability Office, GAO,
spent nuclear fuel is ‘‘one of the most
hazardous materials made by humans.”
Within minutes, the intense radiation
in the fuel can kill a person without
protective shielding; in smaller doses,
the fuel can cause cancer.

In the hands of terrorists, such high-
ly radioactive materials, when coupled
with conventional explosives, could be
turned into a dirty bomb that could
pose a critical threat to public safety.

In April of this year, GAO issued a
report concluding that ‘[n]uclear
power plants’ performance in control-
ling and accounting for spent nuclear
fuel has been uneven.” In recent years,
three U.S. nuclear power plants—Mill-
stone, Vermont Yankee, and Humboldt
Bay—have reported missing spent fuel.
The Millstone fuel was never located,
the Vermont Yankee fuel was located
three months later in a different loca-
tion, and the Nuclear Regulatory Com-
mission (NRC) is still investigating the
missing Humboldt Bay fuel. In all
three cases, the missing spent fuel had
been contained in loose fuel rods or
fuel rod segments.

Currently, NRC provides little or no
guidance on how nuclear power plants
should conduct physical inventories of
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their spent fuel or how they must con-
trol, store, and account for loose spent
fuel rods and fragments. NRC also does
not conduct routine inspections to
monitor compliance with regulations
relating to spent fuel.

As a result of its investigation, GAO
made a series of recommendations for
how NRC should improve its regulation
and oversight. My bill—the Spent Nu-
clear Fuel Tracking and Account-
ability Act—would implement those
recommendations and require NRC to
establish: 1. specific and uniform guide-
lines for tracking, controlling, and ac-
counting for spent fuel rods or seg-
ments; and 2. uniform inspection proce-
dures to verify compliance with these
guidelines. Within six months, NRC
would be required to report to Congress
on its progress in establishing these
guidelines.

Tracking spent nuclear material used
in the United States is just as impor-
tant as tracking spent nuclear mate-
rial in the former Soviet Union. This is
a common-sense solution to an impor-
tant problem.

I urge my colleagues to support this
measure.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1194

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Spent Nu-
clear Fuel Tracking and Accountability
Act”.

SEC. 2. SPENT FUEL RODS.

(a) GUIDELINES.—Not later than 260 days
after the date of enactment of this Act, the
Nuclear Regulatory Commission shall estab-
lish—

(1) specific and uniform guidelines for
tracking, controlling, and accounting for in-
dividual spent fuel rods or segments at nu-
clear power plants, including procedures for
conducting physical inventories; and

(2) uniform inspection procedures to verify
any action taken by a nuclear power plant to
implement those guidelines.

(b) REPORT.—Not later than 180 days after
the date of enactment of this Act, the Nu-
clear Regulatory Commission shall submit
to Congress a report describing the progress
of the Nuclear Regulatory Commission in es-
tablishing the guidelines under subsection
(a).

By Mr. STEVENS (for himself and
Mr. INOUYE) (by request):

S. 1195. A bill to provide the nec-
essary authority to the Secretary of
Commerce for the establishment and
implementation of a regulatory system
for offshore aquaculture in the United
States Exclusive Hconomic Zone, and
for other purposes; to the Committee
on Commerce, Science, and Transpor-
tation.

Mr. STEVENS. Mr. President, by re-
quest of the Administration, Senator
INOUYE and I introduce today the ‘‘Na-
tional Offshore Aquaculture Act of
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2005, a bill to provide the regulatory
framework for the development of
aquaculture in the United States Ex-
clusive Economic Zone (EEZ). Concur-
rently, we have introduced an amend-
ment to this bill to allow coastal
States to decide whether or not they
want offshore aquaculture in the EEZ
off that State’s coastline. We are co-
sponsoring Senator SNOWE’s amend-
ment to strike the Jones Act waiver
for vessels supporting offshore aqua-
culture facilities contained in the Ad-
ministration’s bill. I am also a cospon-
sor of Senator INOUYE’s amendment to
better clarify language that environ-
mental protections apply. As we review
the Administration’s measure in detail,
there may be additional amendments
offered to this bill and I look forward
to working with my colleagues to ad-
dress any concerns with the legisla-
tion.

By Mr. CORZINE (for himself and
Mr. LAUTENBERG):

S. 1196. A bill to provide for disclo-
sure of fire safety standards and meas-
ures with respect to campus buildings,
and for other purposes; to the Com-
mittee on Health, Education, Labor,
and Pensions.

Mr. CORZINE. Mr. President, I rise
today to introduce the ‘‘Campus Fire
Safety Right-to-Know Act of 2005”. I
first introduced this legislation in the
107th Congress in response to a tragic
fire at New Jersey’s Seton Hall Univer-
sity that claimed the lives of three stu-
dents and injured more than fifty oth-
ers. This legislation is designed to curb
the epidemic of dangerous college cam-
pus fires.

Since the Seton Hall fire, campus
fires have continued to take the lives
of our college students and their fami-
lies. According to the Center for Cam-
pus Fire Safety, more than 75 fire-re-
lated deaths have occurred in student
housing at colleges across the country
since January of 2000. Campus fires
have claimed lives in nearly half the
States of this Nation, from New Jersey
to Texas, Indiana to Pennsylvania, and
Ohio to right here in Washington, DC.
This legislation will finally bring to
light the extent of this tragic danger
facing our Nation’s best and brightest.

The ‘‘Campus Fire Safety Right-to-
Know Act” requires disclosure of fire
safety information on campuses as well
as a report from the Secretary of Edu-
cation to Congress on the depth of the
problem and possible solutions. The
bill implements the same procedure
that requires schools to disclose crime
statistics and other safety information.
While the bill does not mandate col-
leges to upgrade their systems, it does
offer a powerful incentive for them to
do so by providing prospective students
and their parents the opportunity to
review and compare the quality and
record of fire safety protections at all
colleges and universities.

Only 35 percent of university-spon-
sored student housing that suffer fires
are equipped with sprinkler systems.
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Each year, approximately 1,600 fires
break out in dormitories, fraternity
and sorority houses, and other housing
controlled by student groups. Parents
and students deserve to know what
steps their school has taken to prevent
and prepare for these harmful and
often fatal catastrophes.

The ‘“‘Campus Fire Safety Right-to-
Know Act” will put important fire
safety information in the hands of stu-
dents and their parents who entrust
their children to our Nation’s colleges
and universities. I believe this bill will
make important strides in the effort to
make our college campuses safer and I
urge my colleagues to support it.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1196

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Campus Fire
Safety Right-to-Know Act of 2005”°.

SEC. 2. DISCLOSURE OF FIRE SAFETY OF CAMPUS
BUILDINGS.

Section 485 of the Higher Education Act of
1965 (20 U.S.C. 1092) is amended—

(1) in subsection (a)(1)—

(A) by striking ‘“‘and” at the end of sub-
paragraph (N);

(B) by striking the period at the end of
subparagraph (O) and inserting ‘‘; and”’; and

(C) by adding at the end the following new
subparagraph:

‘“(P) the fire safety report prepared by the
institution pursuant to subsection (h).”’; and

(2) by adding at the end the following new
subsection:

‘“(h) DISCLOSURE OF FIRE SAFETY STAND-
ARDS AND MEASURES.—

‘(1) ANNUAL FIRE SAFETY REPORTS RE-
QUIRED.—Each institution participating in
any program under this title shall, beginning
in the first academic year that begins after
the date of enactment of the Campus Fire
Safety Right-to-Know Act of 2005, and each
year thereafter, prepare, publish, and dis-
tribute, through appropriate publications
(including the Internet) or mailings, to all
current students and employees, and to any
applicant for enrollment or employment
upon request, an annual fire safety report.
Such reports shall contain at least the fol-
lowing information with respect to the cam-
pus fire safety practices and standards of
that institution:

““(A) A statement that identifies each in-
stitution owned or controlled student hous-
ing facility, and whether or not such facility
is equipped with a fire sprinkler system or
other fire safety system, or has fire escape
planning or protocols.

‘(B) Statistics for each such facility con-
cerning the occurrence of fires and false
alarms in such facility, during the 2 pre-
ceding calendar years for which data are
available.

‘(C) For each such occurrence in each such
facility, a summary of the human injuries or
deaths, structural or property damage, or
combination thereof.

‘(D) Information regarding rules on port-
able electrical appliances, smoking and open
flames (such as candles), regular mandatory
supervised fire drills, and planned and future
improvements in fire safety.
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‘“(E) Information about fire safety edu-
cation and training provided to students,
faculty, and staff.

‘“(F) Information concerning fire safety at
any housing facility owned or controlled by
a fraternity, sorority, or student group that
is recognized by the institution, including—

‘(i) information reported to the institution
under paragraph (4); and

‘“(ii) a statement concerning whether and
how the institution works with recognized
student fraternities and sororities, and other
recognized student groups owning or control-
ling housing facilities, to make building and
property owned or controlled by such frater-
nities, sororities, and groups more fire safe.

‘(2) FRATERNITIES, SORORITIES, AND OTHER
GROUPS.—Each institution participating in a
program under this title shall request each
fraternity and sorority that is recognized by
the institution, and any other student group
that is recognized by the institution and
that owns or controls housing facilities, to
collect and report to the institution the in-
formation described in subparagraphs (A)
through (E) of paragraph (1), as applied to
the fraternity, sorority, or recognized stu-
dent group, respectively, for each building
and property owned or controlled by the fra-
ternity, sorority, or group, respectively.

¢“(3) CURRENT INFORMATION TO CAMPUS COM-
MUNITY.—Each institution participating in
any program under this title shall make,
keep, and maintain a log, written in a form
that can be easily understood, recording all
on-campus fires, including the nature, date,
time, and general location of each fire and
all false fire alarms. All entries that are re-
quired pursuant to this paragraph shall, ex-
cept where disclosure of such information is
prohibited by law, be open to public inspec-
tion, and each such institution shall make
annual reports to the campus community on
such fires and false fire alarms in a manner
that will aid the prevention of similar occur-
rences.

‘(4) REPORTS TO THE SECRETARY.—On an
annual basis, each institution participating
in any program under this title shall submit
to the Secretary a copy of the statistics re-
quired to be made available under paragraph
(1)(B). The Secretary shall—

‘“(A) review such statistics;

‘“(B) make copies of the statistics sub-
mitted to the Secretary available to the pub-
lic; and

‘“(C) in coordination with nationally recog-
nized fire organizations and representatives
of institutions of higher education, identify
exemplary fire safety policies, procedures,
and practices and disseminate information
concerning those policies, procedures, and
practices that have proven effective in the
reduction of campus fires.

“(5) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to author-
ize the Secretary to require particular poli-
cies, procedures, or practices by institutions
of higher education with respect to fire safe-
ty.
‘“(6) DEFINITIONS.—In this subsection, the
term ‘campus’ has the meaning provided in
subsection (f)(6).”.

SEC. 3. REPORT TO CONGRESS BY THE SEC-
RETARY OF EDUCATION.

(a) DEFINITION OF FACILITY.—In this sec-
tion the term ‘‘facility’” means a student
housing facility owned or controlled by an
institution of higher education, or a housing
facility owned or controlled by a fraternity,
sorority, or student group that is recognized
by the institution.

(b) REPORT.—Within two years after the
date of enactment of this Act, the Secretary
of Education shall prepare and submit to the
Congress a report containing—

(1) an analysis of the current status of fire
safety systems in facilities of institutions
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participating in programs under title IV of
the Higher Education Act of 1965 (20 U.S.C.
1070 et seq.), including sprinkler systems;

(2) an analysis of the appropriate fire safe-
ty standards to apply to such facilities,
which the Secretary shall prepare after con-
sultation with such fire safety experts, rep-
resentatives of institutions of higher edu-
cation, and other Federal agencies as the
Secretary, in the Secretary’s discretion, con-
siders appropriate;

(3) an estimate of the cost of bringing all
nonconforming such facilities up to current
building codes; and

(4) recommendations from the Secretary
concerning the best means of meeting fire
safety standards in all such facilities, includ-
ing recommendations for methods to fund
such cost.

By Mr. BIDEN (for himself, Mr.
HATCH, Mr. SPECTER, Mr.
LEAHY, Mr. DEWINE, Mr. KOHL,
Mr. GRASSLEY, Mr. KENNEDY,
Mrs. BOXER, Ms. STABENOW, Mr.
SCHUMER, and Mrs. MURRAY):

S. 1197. A bill to reauthorize the Vio-
lence Against Women Act of 1994; to
the Committee on the Judiciary.

Mr. BIDEN. Mr. President, I am
pleased to announce today the intro-
duction of the Biden/Hatch/Specter Vi-
olence Against Women Act of 2005.
Many in this chamber are well aware
that I consider the Violence Against
Women Act the single most significant
legislation that I've crafted during my
32-year tenure in the Senate. This law
is my baby, so to speak, and I take
very seriously my responsibilities to
ensure that it is adequately funded and
renewed. What was once an infant stat-
ute seeking legitimacy in the public
eye and in the halls of government is
now a feisty ten-year law that has
made its presence known from Long
Beach, CA to Dover, DE. But in Sep-
tember 2005, the Act will expire. Con-
gress and the President must act
quickly in the next three months to
renew the backbone of our country’s
fight to end domestic violence and sex-
ual assault, the Violence Against
Women Act. We simply cannot let the
Act lapse or become buried in partisan
bickering.

The enactment of the Violence
Against Women Act in 1994 was the be-
ginning of a national and historic com-
mitment to women and children vic-
timized by domestic violence and sex-
ual assault. Thus far, our commitment
has yielded extraordinary progress.
Since the Act’s passage, domestic vio-
lence has dropped by almost 50 percent.
Incidents of rape are down by 60 per-
cent. The number of women Kkilled by
an abusive husband or boyfriend is
down by 22 percent. More than half of
all rape victims are stepping forward to
report the crime. Over a million
women have found justice in our court-
rooms and obtained domestic violence
protective orders.

The Violence Against Women Act
provides critical resources so that our
communities may implement big and
small improvements that can make all
the difference in the world. For in-
stance, in my home State of Delaware,
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the Act’s rural grant program helped
the Delaware State Police establish
fully-equipped, dedicated domestic vio-
lence units in two counties. The STOP
program provided a Hispanic shelter
with funding to purchase a van to pick
up battered women and their children
who have nowhere else to turn.

Today, we uphold our commitment to
America’s families. Despite the incred-
ible strides made, far too many women
remain afraid to go home or afraid to
tell anyone about the rape that hap-
pened at last night’s party. We cannot
let the Violence Against Women Act
become a victim of its own success. In-
stead, we need to usher the Act into
the 21st century and implement it with
the next generation—recent police
academy graduates who want to be
trained on handling family violence,
newly elected State legislators who
want to update State laws on sexual
assault, and the next generation of
children who must be taught that
abuse will not be tolerated.

Today’s achievement—introduction
of a bipartisan, compromise bill that
both reinvigorates existing programs
and creates bold initiatives to tackle
new issues—has been a year in the
making. As I drafted this next
iteration of the Violence Against
Women Act, I listened closely to the
recommendations of those on the front
lines to end the violence—police, emer-
gency room nurses, victim advocates,
shelter directors, and prosecutors—and
made targeted improvements to exist-
ing grant programs and tightened up
criminal laws. A wide variety of groups
worked hard with Senator SPECTER,
Senator HATCH and I to create this bill,
including the National Coalition
Against Domestic Violence, the Na-
tional Network to End Domestic Vio-
lence, the Family Violence Prevention
Fund, Legal Momentum, the National
Alliance to End Sexual Violence, the
National Center for Victims for Crime,
the American Bar Association, the Na-
tional District Attorneys Association,
the National Council on Family and
Juvenile Court Judges, the National
Association of Chiefs of Police, the Na-
tional Sheriffs’ Association and many
others.

Before previewing the particulars of
today’s bill, I want to explain a few of
my principles guiding the drafting of
the Violence Against Women Act of
2005. First, I remain dedicated to the
cornerstone programs in the Act such
as the STOP grant program, the Rural
Grant program and the National Do-
mestic Violence Hotline. These are
enormously successful initiatives that
are the scaffolding of the Act. These
foundations must be strengthened, not
neglected.

Second, ending domestic violence and
sexual assault has, and will continue to
cost money. This is simply not a goal
that can be accomplished on the cheap.
Our success in ending family violence
is not a signal to reduce funding; rath-
er the opposite is so. We can’t afford to
lose the gains that we have made.
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We’ve found a winning combination,
and Congress should continue to spend
its money so effectively.

Third, today’s bill is an ambitious,
but reasoned, effort to solve the next
level of challenges for battered women
and their children. We’ve made tremen-
dous strides in treating domestic vio-
lence and sexual assaults as public
crimes with accountable offenders and
creating coordinated community re-
sponses to help victims. Our next task
is to look beyond the immediate crisis
and provide long-term solutions for
victims, as well as redouble our preven-
tion efforts. Therefore, this bill in-
cludes important efforts to ease the
housing crisis for victims fleeing their
homes, provide more economic security
for victims by preserving their employ-
ment stability, engage boys and men in
initiatives to prevent domestic vio-
lence from occurring in the first place,
and enlist the healthcare community
in identifying and treating victims.

My final principle is that ending vio-
lence against women is truly a shared
goal—one that is held by Democrats
and Republicans, one that is upheld by
men and women, and one that is de-
sired by both government and by the
private sector. The continued success
of the Violence Against Women Act de-
pends upon bipartisanship commit-
ment.

Today’s bill includes the following
components. Title I on the criminal
justice system includes provisions to:
1. Renew and increase funding to over
$400 million a year for existing funda-
mental grant programs for law enforce-
ment, lawyers, judges and advocates; 2.
stiffen existing criminal penalties for
repeat Federal domestic violence of-
fenders; and 3. update the criminal law
on stalking to incorporate new surveil-
lance technology like Global Posi-
tioning Systems (GPS).

Title II on critical victim services
will: 1. Create a new, dedicated grant
program for sexual assault victims
that will strengthen the 1,300 rape cri-
sis centers across the country; 2. rein-
vigorate programs to help older and
disabled victims of domestic violence;
3. strengthen existing programs for
rural victims and victims in under-
served areas; and 4. increase funding to
$56 million annually for the National
Domestic Violence Hotline.

Reports indicate that up to ten mil-
lion children experience domestic vio-
lence in their homes each year. Experts
agree that domestic violence affects
children in multiple, complicated and
long-lasting ways. Every risk, every in-
jury, and every disruption that a bat-
tered woman endures is one that her
children experiences as well. The com-
plex impact of domestic violence—fear
for one’s safety at home, depression,
loss of income, moving from the family
home, school disruptions and grieving
for a father—are complicated and trau-
matic for children. Treating children
who witness domestic violence, dealing
effectively with violent teenage rela-
tionships and teaching prevention
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strategies to children are keys to end-
ing the violence. Title III includes
measures to: 1. Promote collaboration
between domestic violence experts and
child welfare agencies; and 2. enhance
to $15 million a year, grants to reduce
violence against women on college
campuses. Title IV focuses on preven-
tion strategies and includes programs
supporting home visitations and spe-
cifically engaging men and boys in ef-
forts to end domestic and sexual vio-
lence.

Doctors and nurses, like police offi-
cers on the beat, are often the first wit-
nesses of the devastating aftermath of
abuse. As first responders, they must
be fully engaged in the effort to end
the violence and possess the tools they
need to faithfully screen, treat, and
study family violence. Title V
strengthens the health care system’s
response to family violence with pro-
grams to train and educate health care
professionals on domestic and sexual
violence, foster family violence screen-
ing for patients, and more studies on
the health ramifications of family vio-
lence.

In some instances, women face the
untenable choice of returning to their
abuser or becoming homeless. Indeed,
44 percent of the Nation’s mayors iden-
tified domestic violence as a primary
cause of homelessness. Efforts to ease
the housing problems for battered
women are contained in Title VI, in-
cluding: 1. Collaborative grant pro-
grams between domestic violence orga-
nizations and housing providers; 2. pro-
grams to combat family violence in
public and assisted housing; and 3. en-
hancements to transitional housing re-
sources.

Leaving a violent partner often re-
quires battered women to achieve a
level of economic security. Title VII
seeks to help abused women maintain
secure employment by permitting bat-
tered women to take limited employ-
ment leave to address domestic vio-
lence, such as attend court pro-
ceedings, or move to a shelter. This is
an issue long championed by the late
Senator Wellstone and Senator MUR-
RAY, and I glad that we are able to in-
clude this provision in today’s bill.

Despite the historic immigration law
changes made in the Violence Against
Women Act of 2000 that opened new and
safe routes to immigration status, bat-
tered immigrant women often have a
very difficult time escaping abuse be-
cause of immigration laws, language
barriers, and social isolation. Title
VIIT’s immigration provisions go a long
way toward wresting immigration con-
trol away from the batterer and pave
the way for the victim to leave a vio-
lent home. In addition, it would ensure
that victims of trafficking are sup-
ported with measures such as permit-
ting their families to join them in cer-
tain circumstances, expanding the du-
ration of a T-visa, and providing re-
sources to victims who assist in inves-
tigations or prosecutions of trafficking
cases brought by State or Federal au-
thorities.
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In an effort to focus more closely on
violence against Indian women, Title
IX creates a new tribal Deputy Direc-
tor in the Office on Violence Against
Women dedicated to coordinating Fed-
eral tribal policy. In addition, Title IX
authorizes tribal governments to ac-
cess and upload domestic violence and
protection order data on criminal data-
bases, as well as create tribal sex of-
fender registries.

I am proud to introduce with Sen-
ators HATCH and SPECTER this com-
prehensive bill to reauthorize the Vio-
lence Against Women Act. I want to
thank Senator HATCH, a longstanding
champion on this issue, for diligently
working on this bill with Senator
SPECTER and me. Since 1990, Senator
HATcH and I have worked together to
end family violence in this country, so
it is no great surprise that once again
he worked side-by-side with us to craft
today’s bill. I am also deeply indebted
to Senator KENNEDY for his unwavering
commitment to battered immigrant
women and his work on the bill’s immi-
gration provisions. I also thank Sen-
ator LEAHY who has long-supported the
Violence Against Women Act and in
particular, has worked on the rural
programs and transitional housing pro-
visions. Finally, I thank my very good
friend from Pennsylvania for his com-
mitment and leadership on this bill. It
is a pleasure to work with Senator
SPECTER. I know that he will adeptly
and expeditiously move the Violence
Against Women Act through his Com-
mittee.

In closing, I urge my colleagues to
review today’s Violence Against
Women Act of 2005 and add their sup-
port. I understand that there are other
proposals that should be considered be-
fore the full Senate debates this legis-
lation. Refinements will certainly be
made to improve what is currently in
this bill. I welcome any suggestions
that you may have, and look forward
to coming back to the floor to urge
final passage of the Violence Against
Women Act of 2005.

Mr. LEAHY. Mr. President, I am
proud to join Senators BIDEN, HATCH,
SPECTER and other cosponsors to intro-
duce today the bipartisan VAWA, the
Violence Against Women Act of 2005.

Our Nation has made remarkable
progress over the past 25 years in rec-
ognizing that domestic violence and
sexual assault are crimes, providing
legal remedies, social supports and co-
ordinated community responses. Mil-
lions of women, men, children and fam-
ilies, however, continue to be trauma-
tized by abuse, leading to increased
rates of crime, violence and suffering.

I witnessed the devastating effects of
domestic violence early in my career
as the Vermont State’s Attorney for
Chittenden County. Violence and abuse
affect people of all walks of life every
day and regardless of gender, race, cul-
ture, age, class or sexuality. Such vio-
lence is a crime and it is always wrong,
whether the abuser is a family mem-
ber, someone the victim is dating, a
current or past spouse, boyfriend, or
girlfriend, an acquaintance or a strang-

er.
The National Crime Victimization
Survey estimates there were 691,710
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non-fatal, violent incidents committed
against victims by current and former
spouses, boyfriends or girlfriends now
termed intimate partners by DOJ—dur-
ing 2001. Eight-five percent of those in-
cidents were against women. The rate
of non-fatal intimate partner violence
against women has fallen steadily since
1993, when the rate was 9.8 incidents
per 1,000 people. In 2001, the number fell
to 5.0 incidents per 1,000 people, nearly
a b0 percent reduction. Tragically,
however, the survey found that 1,600
women were Killed in 1976 by a current
or former spouse or boyfriend, while in
2000 some 1,247 women were killed by
their intimate partners.

VAWA became law in 1994 and was re-
authorized in 2000. It has provided aid
to law enforcement officers and pros-
ecutors, encouraged arrest policies,
stemmed domestic violence and child
abuse, established training programs
for victim advocates and counselors,
and trained probation and parole offi-
cers who work with released sex offend-
ers. This Congress we have the oppor-
tunity to reauthorize VAWA and make
improvements to vital core programs,
tighten criminal penalties against do-
mestic abusers, and create new solu-
tions to challenges in other crucial as-
pects of domestic violence and sexual
assault, such as treating children vic-
tims of violence, augmenting health
care for rape victims, holding repeat
offenders and Internet stalkers ac-
countable, and helping domestic vio-
lence victims keep their jobs.

I am particularly proud to note that
included in VAWA 2005 are reauthoriza-
tions for two programs that I authored.
In a small, rural Sate like Vermont,
our county and local law enforcement
agencies rely on cooperative, inter-
agency efforts to combat and solve sig-
nificant problems. That is why I au-
thored the Rural Domestic Violence
and Child Victimization Enforcement
Grant Program as part of the original
VAWA. This program helps services
available to rural victims and children
by encouraging community involve-
ment in developing a coordinated re-
sponse to combat domestic violence,
dating violence and child abuse. Ade-
quate resources combined with sus-
tained commitment will bring about
significant improvements in rural
areas to the lives of those victimized
by domestic and sexual violence.

The Rural Grants Program section of
VAWA 2005 reauthorizes and expands
the existing education, training and
services grant programs that address
violence against women in rural areas.
This provision renews the rural VAWA
program, extends direct grants to state
and local governments for services in
rural areas and expands areas to in-
clude community collaboration
projects in rural areas and the creation
or expansion of additional victim serv-
ices. This provision includes new lan-
guage that expands the program cov-
erage to sexual assault, child sexual as-
sault and stalking. It also expands eli-
gibility from rural states to rural com-
munities, increasing access to rural
sections of otherwise highly populated
states. This section authorizes
$565,000,000 annually for 2006 through
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2010, which is an increase of $15 million
per year.

The second grant program I authored
that is included in VAWA 2005 is the
Transitional Housing Assistance
Grants for Victims of Domestic Vio-
lence, Dating Violence, Sexual Assault
or Stalking. This program, which be-
came law as part of the Prosecutorial
Remedies and Other Tools to End the
Exploitation of Children Today, the
PROTECT Act of 2003, authorizes
grants for transitional housing and re-
lated services for people fleeing domes-
tic violence, sexual assault or stalkers.
At a time when the availability of af-
fordable housing has sunk to record
lows, transitional housing for victims
is especially needed. Today more than
50 percent of homeless individuals are
women and children fleeing domestic
violence. We have a clear problem that
is in dire need of a solution. I want this
program to be part of the solution.

Transitional housing allows women
to bridge the gap between leaving vio-
lence in their homes and becoming self-
sufficient. VAWA 2005 amends the ex-
isting transitional housing program ad-
ministered by the Office on Violence
Against Women in the Department of
Justice. This section expands the cur-
rent direct-assistance grants to include
funds for operational, capital and ren-
ovation costs. Other changes include
providing services to victims of dating
violence, sexual assault and stalking;
extending the length of time for re-
ceipt of benefits to match that used by
Housing and Urban Development tran-
sitional housing programs; and updat-
ing the existing program to reflect the
concerns of the service provision com-
munity. The provision would increase
the authorized funding for the grant
from $30,000,000 to $40,000,000.

Now it is time to strengthen the pre-
vention of violence against women and
children and its devastating costs and
consequences. This legislation goes be-
yond simple words of recognition and
efforts to increase awareness of the
problem of violence to save the lives of
battered women, rape victims and chil-
dren who grow up with violence. I look
forward to working further with fellow
Senators on VAWA 2005 and I urge the
Senate to take prompt action on this
legislation.

Mr. KENNEDY. Mr. President, I
strongly support the Violence Against
Women Act of 2005, and I commend
Senator BIDEN, Senator SPECTER, and
Senator HATCH for their bipartisan
leadership on these major issues.

Violence against women is a very
real and very serious continuing prob-
lem in the United States. The statis-
tics are shocking.

Every 15 seconds, somewhere in
America, a woman is battered, usually
by her intimate partner.

Every 90 seconds,
America, someone is
saulted.

On average, three women are mur-
dered by their husbands or boyfriends
in America every day.

One out of every six American
women have been the victims of a rape
in their lifetime.

somewhere in
sexually as-
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These statistics are not just num-
bers. These violent acts are happening
to mothers, sisters, daughters, and
friends. We cannot tolerate this vio-
lence in our communities.

In 1994, Congress allocated funds to
initiate efforts to prevent violence
against women and families. The pro-
grams established under the Violence
Against Women Act, and later ex-
panded and reauthorized in 2000, have
worked, and so will this legislation, be-
cause it takes needed additional steps
to prevent such violence. It enhances
law enforcement and judicial proce-
dures to combat violence against
women, and it also reinvigorates pro-
grams to help older and disabled vic-
tims of domestic violence.

Forty-four percent of the Nation’s
mayors identified domestic violence as
a primary cause of homelessness. This
bill eases housing problems for bat-
tered women.

Victims of domestic violence need
time off from work to obtain medical
attention, counseling, and other sup-
port. This bill will provide that flexi-
bility.

Doctors, nurses, and other health
professionals are often the first re-
sponders for treating the injuries
women suffer from domestic and sexual
violence. It is essential for those who
help them to be able to respond effec-
tively and compassionately. When
health providers screen for domestic
violence and follow up on such cases,
women are more likely to be safer over
the long term. This bill includes new
funds for training health professionals
to recognize and respond to domestic
and sexual violence, and to enable pub-
lic health officials to recognize the
need as well. The research funds pro-
vided by this bill are vital because we
need the best possible interventions in
health care settings to prevent future
violence and help the victims.

Violence against women can occur
throughout women’s lives, beginning in
childhood, continuing in adolescence,
and in numerous contexts and settings.
It is important for any bill on such vio-
lence to focus on girls and young
women as well, and this bill does that.

In 1994, we included an important in-
novative provision in the bill to fund a
National Domestic Violence Hotline.
When the hotline opened in February
1996, victims of domestic violence
across the nation finally had help
available toll-free, 24 hours a day, 365
days a year. This legislation increases
funding for that very important sup-
port.

Another important section of the bill
provides greater help to immigrant vic-
tims of domestic violence, sexual as-
sault, trafficking and similar offenses.
This section builds on the current Act
and is designed to remove the obstacles
in immigration laws that prevent such
victims from safely fleeing the violence
in their lives, and to dispel the fear
that often prevents them from pros-
ecuting their abusers.

Eliminating domestic violence is es-
pecially challenging in immigrant
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communities, where victims often face
additional cultural, linguistic and im-
migration barriers to seeking safety.
Abusers of immigrant spouses or chil-
dren are liable to use threats of depor-
tation against them, trapping them in
endless years of violence. Many of us
have heard horrific stories of violence
in cases where the threat of deporta-
tion was used against immigrant
spouses and children—‘‘If you leave me,
I'll report you to the immigration au-
thorities, and you’ll never see the chil-
dren again.” Or the abuser says, ‘‘If
you tell the police what I did, I'll have
immigration deport you.”

Congress has made significant
progress in enacting protections for
these immigrant victims, but there are
still many women and children whose
lives are in danger. Our bill extends
immigration relief to all victims of
family violence, including victims of
elder abuse, incest and stalking. It en-
sures economic security for immigrant
victims and their children by providing
work authorization for victims with
valid immigration cases. It makes it
easier for victims of trafficking to ob-
tain federal benefits if they assist in
the investigation or prosecution of
trafficking crimes.

I commend the sponsors of this legis-
lation for working with us on this issue
and for making domestic violence in
immigrant communities an important
priority in our overall effort to combat
violence against women.

We have a responsibility in Congress
to do all we can to eradicate domestic
violence. Our bill gives the safety of
women and their families the high pri-
ority it deserves, and I urge my col-
leagues to support it.

By Ms. STABENOW (for herself
and Mr. LEVIN):

S. 1198. A bill to amend the Solid
Waste Disposal Act to authorize States
to restrict receipt of foreign municipal
solid waste, to implement the Agree-
ment Concerning the Transboundary
Movement of Hazardous Waste between
the United States and Canada, and for
other purposes; to the Committee on
Environment and Public Works.

Ms. STABENOW. Mr. President, I
rise today to introduce the Inter-
national Solid Waste Importation and
Management Act. I want to thank Sen-
ator Levin for cosponsoring this bill
and for his tireless work to stop Cana-
dian trash imports into our State. The
purpose of our bill is to finally put an
end to the river of garbage flowing
from Canada into Michigan’s landfills.

Our legislation is a companion bill to
H.R. 2491 which is being voted on in the
Subcommittee on Environment and
Hazardous Material of the House En-
ergy and Commerce Committee today.
I am extremely pleased that Congress
is starting to take action on this crit-
ical bill.

I cannot overstate the importance of
this legislation to Michigan. The num-
ber of trash trucks entering our State
has continually increased. In fact,
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since the summer of 2003 the number of
trash trucks coming from Canada has
jumped from 180 per day to about 415
per day. The result is that Michigan is
the third largest importer of trash out
of all of the States in the Nation.

Not only does this waste dramati-
cally decrease Michigan’s own landfill
capacity, but it has a tremendous nega-
tive impact on Michigan’s environment
and on the public health of its citizens.
Canadian waste also hampers the effec-
tiveness of Michigan’s state and local
recycling efforts, since Ontario does
not have a bottle law requiring recy-
cling. Trash trucks also present a secu-
rity risk at our Michigan-Canadian
border, since, by their nature, trucks
full of garbage are harder for Customs
agents to inspect then traditional
cargo.

Michigan already has protections
contained in an international agree-
ment between the United States and
Canada, but they are being ignored.
Under the Agreement Concerning the
Transboundary Movement of Haz-
ardous Waste, which was entered into
in 1986, shipments of waste across the
Canadian-U.S. border require govern-
ment-to-government notification. The
Environmental Protection Agency
(EPA) as the designated authority for
the United States would receive notifi-
cation of a trash shipment and then
consent or object to the shipment with-
in 30 days. Unfortunately, these notifi-
cation provisions have never been en-
forced by the EPA.

This legislation will give Michigan
residents the protection they are enti-
tled to under this bilateral treaty. The
bill would allow the State of Michigan
to pass laws to stop the Canadian trash
shipments until the EPA finally en-
forces this treaty. Once the EPA begins
enforcing the treaty, they would have
to consider certain criteria when decid-
ing whether to consent or object to a
shipment, such as the State’s views on
the shipment, and the shipment’s im-
pact on landfill capacity, air emissions,
public health, and the environment.
These waste shipments should no
longer be accepted without an exam-
ination of the impacts on the health
and welfare of Michigan families.

Michiganians and the Michigan Con-
gressional delegation are united in our
opposition to Canadian trash ship-
ments. We have waged a continuous
battle to end trash importation and we
will continue to fight until we succeed.
I urge my colleagues on the Senate En-
vironment and Public Works Com-
mittee to take action on this crucial
legislation as quickly as they can.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1198

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the ‘Inter-
national Solid Waste Importation and Man-
agement Act of 2005”°.

SEC. 2. CANADIAN MUNICIPAL SOLID WASTE.

(a) IN GENERAL.—Subtitle D of the Solid
Waste Disposal Act (42 U.S.C. 6941 et seq.) is
amended by adding at the end the following:
“SEC. 4011. CANADIAN MUNICIPAL SOLID WASTE.

‘‘(a) DEFINITIONS.—In this section:

‘(1) AGREEMENT.—The term ‘Agreement’
means—

““(A) the Agreement Concerning the Trans-
boundary Movement of Hazardous Waste be-
tween the United States and Canada, signed
at Ottawa on October 28, 1986 (TIAS 11099)
and amended on November 25, 1992; and

‘“(B) any regulations promulgated and or-
ders issued to implement and enforce that
Agreement.

¢“(2) FOREIGN MUNICIPAL SOLID WASTE.—The
term ‘foreign municipal solid waste’ means
municipal solid waste that is generated out-
side of the United States.

*“(3) MUNICIPAL SOLID WASTE.—

‘““(A) IN GENERAL.—The term ‘municipal
solid waste’ means—

‘(i) material discarded for disposal by—

“(I) households (including single and mul-
tifamily residences); and

‘“(IT) public lodgings such as hotels and mo-
tels; and

‘‘(ii) material discarded for disposal that
was generated by commercial, institutional,
and industrial sources, to the extent that the
material—

‘“(I(aa) is essentially the same as material
described in clause (i); or

““(bb) is collected and disposed of with ma-
terial described in clause (i) as part of a nor-
mal municipal solid waste collection service;
and

““(IT) is not subject to regulation under sub-
title C.

‘“(B) INCLUSIONS.—The term ‘municipal
solid waste’ includes—

‘(i) appliances;

‘‘(ii) clothing;

¢“(iii) consumer product packaging;

‘“(iv) cosmetics;

‘(v) debris resulting from construction, re-
modeling, repair, or demolition of a struc-
ture;

“(vi) disposable diapers;

‘“(vii) food containers made of glass or
metal;

‘‘(viii) food waste;

‘“(ix) household hazardous waste;

‘‘(x) office supplies;

“(xi) paper; and

‘(xii) yard waste.

‘“(C) EXcLUSIONS.—The term ‘municipal
solid waste’ does not include—

‘(i) solid waste identified or listed as a
hazardous waste under section 3001, except
for household hazardous waste;

‘“(ii) solid waste, including contaminated
soil and debris, resulting from—

“(I) a response action taken under section
104 or 106 of the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act (42 U.S.C. 9604, 9606);

‘“(IT) a response action taken under a State
law with authorities comparable to the au-
thorities contained in either of those sec-
tions; or

“(ITI) a corrective action taken under this
Act;

‘“(iii) recyclable material—

‘(D that has been separated, at the source
of the material, from waste destined for dis-
posal; or

‘“(II) that has been managed separately
from waste destined for disposal, including
scrap rubber to be used as a fuel source;

‘‘(iv) a material or product returned from a
dispenser or distributor to the manufacturer
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or an agent of the manufacturer for credit,
evaluation, and possible potential reuse;

‘“(v) solid waste that is—

“(I) generated by an industrial facility;
and

“(IT) transported for the purpose of treat-
ment, storage, or disposal to a facility
(which facility is in compliance with applica-
ble State and local land use and zoning laws
and regulations) or facility unit—

‘‘(aa) that is owned or operated by the gen-
erator of the waste;

‘“(bb) that is located on property owned by
the generator of the waste or a company
with which the generator is affiliated; or

‘“(cc) the capacity of which is contrac-
tually dedicated exclusively to a specific
generator;

‘‘(vi) medical waste that is segregated from
or not mixed with solid waste;

‘“(vii) sewage sludge or residuals from a
sewage treatment plant;

‘Y(viii) combustion ash generated by a re-
source recovery facility or municipal incin-
erator; or

‘“(ix) waste from a manufacturing or proc-
essing (including pollution control) oper-
ation that is not essentially the same as
waste normally generated by households.

“(b) MANAGEMENT OF FOREIGN MUNICIPAL
SOLID WASTE.—

‘(1) STATE ACTION.—

‘““(A) IN GENERAL.—Except as provided in
paragraph (2) and subject to subparagraph
(B), until the date on which the Adminis-
trator promulgates regulations to imple-
ment and enforce the Agreement (including
notice and consent provisions of the Agree-
ment), a State may enact 1 or more laws,
promulgate regulations, or issue orders im-
posing limitations on the receipt and dis-
posal of foreign municipal solid waste within
the State.

“(B) NO EFFECT ON EXISTING AUTHORITY.—A
State law, regulation, or order that is en-
acted, promulgated, or issued before the date
on which the Administrator promulgates
regulations under subparagraph (A)—

‘“(i) may continue in effect after that date;
and

‘“(i1) shall not be affected by the regula-
tions promulgated by the Administrator.

‘(2) EFFECT ON INTERSTATE AND FOREIGN
COMMERCE.—No State action taken in ac-
cordance with this section shall be consid-
ered—

“(A) to impose an undue burden on inter-
state or foreign commerce; or

‘(B) to otherwise impair, restrain, or dis-
criminate against interstate or foreign com-
merce.

“(3) TRADE AND TREATY OBLIGATIONS.—
Nothing in this section affects, replaces, or
amends prior law relating to the need for
consistency with international trade obliga-
tions.

““(c) AUTHORITY OF ADMINISTRATOR.—

‘(1) IN GENERAL.—Beginning immediately
after the date of enactment of this section,
the Administrator shall—

““(A) perform the functions of the Des-
ignated Authority of the United States de-
scribed in the Agreement with respect to the
importation and exportation of municipal
solid waste under the Agreement; and

‘(B) implement and enforce the Agreement
(including notice and consent provisions of
the Agreement).

‘“(2) REGULATIONS.—Not later than 2 years
after the date of enactment of this section,
the Administrator shall promulgate final
regulations with respect to the responsibil-
ities of the Administrator under paragraph
@.

¢“(3) CONSENT TO IMPORTATION.—In consid-
ering whether to consent to the importation
of Canadian municipal solid waste under ar-
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ticle 3(c) of the Agreement, the Adminis-
trator shall—

““(A) give substantial weight to the views
of each State into which the foreign munic-
ipal solid waste is to be imported, and con-
sider the views of the local government with
jurisdiction over the location at which the
waste is to be disposed;

‘(B) consider the impact of the importa-
tion on—

‘(i) continued public support for and ad-
herence to State and local recycling pro-
grams;

‘“(ii) landfill capacity as provided in com-
prehensive waste management plans;

‘‘(iii) air emissions from increased vehic-
ular traffic; and

“(iv) road deterioration from increased ve-
hicular traffic; and

‘(C) consider the impact of the importa-
tion on—

‘(i) homeland security;

‘“(ii) public health; and

‘‘(iii) the environment.

‘“(4) ACTIONS IN VIOLATION OF THE AGREE-
MENT.—No person shall import, transport, or
export municipal solid waste for final dis-
posal or for incineration in violation of the
Agreement.

‘“(d) COMPLIANCE ORDERS.—

‘(1) IN GENERAL.—If, on the basis of any in-
formation, the Administrator determines
that any person has violated or is in viola-
tion of this section, the Administrator
may—

‘““(A) issue an order assessing a civil pen-
alty for any past or current violation, re-
quiring compliance immediately or within a
specified time period, or both; or

‘“(B) commence a civil action in the United
States district court in the district in which
the violation occurred for appropriate relief,
including a temporary or permanent injunc-
tion.

‘(2) SPECIFICITY.—Any order issued pursu-
ant to this subsection shall state with rea-
sonable specificity the nature of the viola-
tion.

“(3) MAXIMUM AMOUNT OF PENALTY.—ANy
penalty assessed in an order described in
paragraph (1) shall not exceed $25,000 per day
of noncompliance for each violation.

‘‘(4) PENALTY ASSESSMENT.—In assessing a
penalty under paragraph (1), the Adminis-
trator shall take into account the serious-
ness of the violation and any good faith ef-
forts to comply with applicable require-
ments.

‘‘(e) PUBLIC HEARING.—

‘(1) IN GENERAL.—Any order issued under
this section shall become final unless, not
later than 30 days after the date on which
the order is served, 1 or more persons named
in the order request a public hearing.

‘“(2) PROCEDURE FOR HEARING.—The Admin-
istrator—

“‘(A) shall promptly conduct a public hear-
ing on receipt of a request under paragraph
@

“(B) in connection with any proceeding
under this section, may issue subpoenas for
the attendance and testimony of witnesses
and the production of relevant papers, books,
and documents; and

“(C) may promulgate rules for discovery
procedures.

““(f) VIOLATION OF COMPLIANCE ORDERS.—If
a violator fails to take corrective action
within the time specified in a compliance
order issued under this section, the Adminis-
trator may assess a civil penalty of not more
than $25,000 for each day of continued non-
compliance with the order.”.

(b) CONFORMING AMENDMENT.—The table of
contents of the Solid Waste Disposal Act (42
U.S.C. prec. 6901) is amended by adding after
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the item relating to section 4010 the fol-
lowing:
““Sec. 4011. Foreign municipal solid waste’’.

Mr. LEVIN. Mr. President, every
week, thousands of truckloads of solid
municipal waste are being imported
into the United States for disposal in
US. landfills. Most of these shipments
enter at three border crossings in
Michigan: Port Huron, Sault Ste.
Marie, and Detroit. Canadian ship-
ments are entering this country’ with-
out regulatory controls to protect the
environment and public safety as re-
quired by a treaty between the US. and
Canada. The loads of municipal solid
waste are more than just a nuisance.
Canada’s weekly importation of thou-
sands of truckloads of trash into Michi-
gan is a potential threat to our envi-
ronment, health, and security.

I join with my colleague Senator
STABENOW today in introducing S. 1198,
the companion to H.R. 2491, which was
reported by the House Energy and
Commerce Subcommittee on Environ-
ment and Hazardous Waste today. It is
long overdue for Congress to address
this critical issue for Michigan and the
rest of the U.S. This bill has the sup-
port of the entire Michigan Congres-
sional delegation.

Our legislation requires the EPA Ad-
ministrator to implement regulations
enforcing terms of the United States-
Canada treaty within 24 months, and it
gives States the authority to regulate
foreign waste transported into the U.S.
until those regulations to implement
and enforce the treaty become effec-
tive. Our bill implements the treaty’s
requirement that the Canadian envi-
ronmental department notify the EPA
of each shipment of waste that enters
the United States. The EPA then has 30
days to object to the shipment or ac-
cept it.

I believe this legislation will help to
protect the health and environment of
the people of Michigan. I am pleased to
have worked on this bipartisan initia-
tive with the other members of our
State’s congressional delegation and
with Gov. Jennifer Granholm. I urge
the members of the Senate Environ-
ment and Public Works Committee to
take action on this legislation as
quickly as possible.

By Mr. BURNS:

S. 1199. A bill to amend title II of the
Social Security Act to shorten the
waiting period for social security dis-
ability benefits for individuals with
mesothelioma; to the Committee on
Finance.

Mr. BURNS. Mr. President, I come to
the floor today to introduce legislation
that would significantly reduce the So-
cial Security Disability payment wait-
ing period for people diagnosed with
the fatal cancer of mesothelioma.

Seventy to eighty percent of all doc-
umented cases of mesothelioma share
the common denominator of a history
of asbestos. While symptoms of meso-
thelioma can remain latent over many
decades, this rare cancer violently at-
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tacks its victims, and drastically re-
duce their life expectancy.

The Social Security Administration
currently has a mandatory five-month
“waiting period” for all people apply-
ing for disability. The victims of meso-
thelioma simply cannot wait 5 months
for their disability payments to begin.
This bill will significantly reduce the
waiting period from 5 months to 30
days for victims of mesothelioma.

I encourage my colleagues to support
this measure and join me in ensuring
these victims get their payments in a
timely fashion.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1199

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Prompt Dis-
ability Payment to Mesothelioma Victims
Act of 2005.

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Mesothelioma is a quickly advancing
form of cancer.

(2) Most cases of mesothelioma arise from
exposure to asbestos fibers.

(3) The National Cancer Institute esti-
mates that in 2002, approximately 2,000 new
mesothelioma diagnoses were made in the
United States.

SEC. 3. SHORTENED WAITING PERIOD FOR SO-
CIAL SECURITY DISABILITY BENE-
FITS FOR INDIVIDUALS WITH MESO-
THELIOMA.

(a) IN GENERAL.—Section 223(c)(2) of the
Social Security Act (42 U.S.C. (¢c)(2)) is
amended—

(1) in the matter preceding subparagraph
(A), by inserting ‘‘(or, in the case of an indi-
vidual with mesothelioma, 30 days)”’ after
“months’’; and

(2) in subparagraph (B)—

(A) in clause (i), by inserting ‘‘(or, in the
case of an individual with mesothelioma, the
thirteenth month)” after ‘‘seventeenth
month’’; and

(B) in clause (ii), by inserting ‘‘(or, in the
case of an individual with mesothelioma,
such thirteenth month)”’ after ‘‘such seven-
teenth month”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) apply to applications
for disability benefits filed or pending on or
after the date of enactment of this Act and
to any individuals with filed applications for
such benefits as of that date who are within
a waiting period on such date.

By Mr. ALLARD:

S. 1202. A bill to provide environ-
mental assistance to non-Federal inter-
ests in the State of Colorado; to the
Committee on Environment and Public
Works.

Mr. ALLARD. Mr. President, the
ability of communities to provide its
citizens with clean, safe drinking water
is one of the most important public
utility services any municipality can
offer. I support many of the goals of
the Clean Water Act and believe that
the United States has made great
progress in eliminating dangerous sub-
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stances from drinking water. It has
helped make our national drinking
water infrastructure more reliable and
more effective. Unfortunately, many of
the small, financially strapped, rural
communities in Colorado cannot meet
the obligations of the Clean Water Act
or the regulations of the Environ-
mental Protection Agency because of
increasingly onerous unfunded Federal
drinking water mandates, As a result,
communities in my home State are
faced with two options: increase taxes
and utility rates to exorbitant levels or
end municipal water delivery. Neither
option is acceptable.

That is why I am introducing the
Rural Colorado Water Infrastructure
Act, a bill that will allow Colorado to
participate in a program known as Sec-
tion 595 of the Water Resources Devel-
opment Act. My legislation authorizes
$560 million for design and construction
assistance to non-Federal interests in
the most desperate Colorado commu-
nities for publicly owned water related
environmental infrastructure and re-
source protection and development
projects.

The Rural Colorado Water Infrastruc-
ture Act will allow local communities
to enter into cost share agreements
with the U.S. Corps of Engineers to de-
velop wastewater treatment and re-
lated facility water supply, conserva-
tion and related facilities, storm water
retention and remediation, environ-
mental restoration, and surface water
resources protection and development.

Cities in Colorado like Alamosa,
Sterling, and Julesburg that face enor-
mous costs to develop new facilities
may be able to utilize the program and
save themselves from economic hard-
ship. The Corps of Engineers Section
595 program has been a great ally to
many Western States, and, under my
legislation, Colorado would also be able
to benefit from this successful public-
private partnership.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1202

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Rural Colo-
rado Water Infrastructure Act”.
SEC. 2. DEFINITIONS.

In this Act:

(1) SECRETARY.—The term ‘‘Secretary”
means the Secretary of the Army, acting
through the Chief of Engineers.

(2) STATE.—The term ‘‘State’” means the
State of Colorado.

SEC. 3. PROGRAM.

(a) ESTABLISHMENT.—The Secretary may
establish a pilot program to provide environ-
mental assistance to non-Federal interests
in the State.

(b) FORM OF ASSISTANCE.—Assistance under
this section may be provided in the form of
design and construction assistance for water-
related environmental infrastructure and re-
source protection and development projects
in the State, including projects for—

(1) wastewater treatment and related fa-
cilities;
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(2) water supply and related facilities;

(3) water conservation and related facili-
ties;

(4) stormwater retention and remediation;

(5) environmental restoration; and

(6) surface water resource protection and
development.

(c) PUBLIC OWNERSHIP REQUIREMENT.—The
Secretary may provide assistance for a
project under this section only if the project
is publicly owned.

(d) LocAL COOPERATION AGREEMENT.—

(1) IN GENERAL.—Before providing assist-
ance under this section, the Secretary shall
enter into a local cooperation agreement
with a non-Federal interest to provide for de-
sign and construction of the project to be
carried out with the assistance.

(2) REQUIREMENTS.—Each local cooperation
agreement entered into under this sub-
section shall provide for the following:

(A) PLAN.—Development by the Secretary,
IITI consultation and coordination with ap-
propriate Federal and State officials, of a fa-
cilities or resource protection and develop-
ment plan, including appropriate engineer-
ing plans and specifications.

(B) LEGAL AND INSTITUTIONAL STRUC-
TURES.—Establishment of such legal and in-
stitutional structures as are necessary to en-
sure the effective long-term operation of the
project by the non-Federal interest.

(3) COST SHARING.—

(A) IN GENERAL.—The Federal share of
project costs under each local cooperation
agreement entered into under this sub-
section—

(i) shall be 75 percent; and

(ii) may be in the form of grants or reim-
bursements of project costs.

(B) PRE-COOPERATIVE AGREEMENT ACTIVI-
TIES.—The Federal share of the cost of ac-
tivities carried out by the Secretary under
this section before the execution of a local
coopera- tive agreement shall be 100 percent.

(C) CREDIT FOR DESIGN WORK.—The non-
Federal interest shall receive credit, not to
exceed 6 percent of the total construction
costs of a project, for the reasonable costs of
design work completed by the non-Federal
interest before entering into a local coopera-
tion agreement with the Secretary for the
project.

(D) CREDIT FOR INTEREST.—In case of a
delay in the funding of the Federal share of
the costs of a project that is the subject of
an agreement under this section, the non-
Federal interest shall receive credit for rea-
sonable interest incurred in providing the
Federal share of the costs of the project.

(E) LAND, EASEMENTS, AND RIGHTS-OF-WAY
CREDIT. The non-Federal interest shall re-
ceive credit for land, easements, rights-of-
way, and relocations toward the non-Federal
share of project costs (including all reason-
able costs associated with obtaining permits
necessary for the construction, operation,
and maintenance of the project on publicly
owned or controlled land), but not to exceed
25 percent of total project costs.

(F) OPERATION AND MAINTENANCE.—The
non-Federal share of operation and mainte-
nance costs for projects constructed with as-
sistance provided under this section shall be
100 percent.

(e) APPLICABILITY OF OTHER FEDERAL AND
STATE LAWS.—Nothing in this section
waives, limits, or otherwise affects the appli-
cability of any provision of Federal or State
law that would otherwise apply to a project
to be carried out with assistance provided
under this section.

(f) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section $50,000,000 for the pe-
riod beginning with fiscal year 2006, to re-
main available until expended.

By Mr. DODD (for himself, Mr.
DURBIN, and Ms. STABENOW):
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S. 1204. A bill to encourage students
to pursue graduate education and to
assist students in affording graduate
education; to the Committee on Fi-
nance.

Mr. DODD. Mr. President, I rise
today with Senators DURBIN and STA-
BENOW to introduce GRAD, the Getting
Results for Advanced Degrees Act. The
purpose of this bill is to encourage stu-
dents to pursue graduate education and
to assist them in affording it.

The percentage of individuals pur-
suing graduate education has increased
dramatically in recent decades as indi-
viduals seek the education and skills
needed to participate in a global econ-
omy. In the last 25 years alone, grad-
uate enrollment in the United States
has increased by 38 percent bringing
the number of graduate students in
this country to 1.85 million.

The benefits of graduate education
for our country are enormous. This
yvear’s graduate and professional stu-
dents are the doctors, scientists, and
inventors of tomorrow. Their ideas and
innovations will be the basis of Amer-
ica’s economic strength in the years to
come. The benefits for individuals are
significant as well. The median earn-
ings of a worker with a master’s degree
are twice that of a high school grad-
uate and $10,000 more than an indi-
vidual with a bachelor’s degree. The
median earnings of a worker with a
doctoral degree are 2% times that of a
high school graduate, $30,000 more than
an individual with a bachelor’s degree
and $20,000 more than someone with a
master’s. An individual with a profes-
sional degree can expect to make three
times the amount of a high school
graduate, almost double the amount of
an individual with a bachelor’s, $35,000
more than individuals with a master’s
and $15,000 more than someone with a
doctoral degree. Clearly, one’s earning
power increases, in some cases expo-
nentially, with increasing education.

Despite the immediate and long-term
benefits of graduate education for indi-
viduals and our Nation as a whole,
graduate education is, for many, finan-
cially out of reach. In 2002-03 the aver-
age graduate school tuition at public
institutions was $4,8556 and $15,279 at
private institutions. The average debt
reported by graduate students today is
$45,900. For medical students it is
$115,000, for dental students it is
$122,000 and for law students it is
$86,000. These are astounding figures.

To increase access to graduate edu-
cation, I have put together a series of
proposals that will make graduate and
professional school more accessible af-
fordable for all qualified applicants,
the Getting Results for Advanced De-
grees Act. First, the GRAD Act raises
the authorization levels of GAANN, the
Graduate Assistance in Areas of Na-
tional Need Program and the Jacob
Javits Fellowship Program so that
there are more opportunities at more
universities for students to pursue ad-
vanced degrees. GAANN supports grad-
uate study in areas of national need
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such as chemistry, computer science,
engineering, and physics, while the
Jacob Javits Program helps support
graduate study in the arts, humanities
and social sciences.

To encourage greater participation
by minority students in advanced pro-
grams the GRAD Act creates the Patsy
T. Mink Fellowship Program. Named
for former Congresswoman Patsy
Mink, the first woman of Asian descent
and the first woman of color to serve in
the U.S. Congress, this program would
offer assistance to underrepresented
minorities pursuing doctoral degrees.
It is fitting that such a program be
named after Congresswoman Mink, a
long-time champion for immigrants,
minorities, women and children. I can
think of no better tribute to her life-
time achievements than this program.

To help students afford the costs of
graduation education, the GRAD Act
expands the tax-exempt status of schol-
arships to treat reasonable room-and-
board allowances as part of permitted
higher education expenses. GRAD re-
vises the cost of attendance calcula-
tions for financial aid for students with
dependents to reflect the true cost-of-
living expenses for themselves and the
families that they support. GRAD also
increases the unsubsidized Stafford
loan limit for graduate and profes-
sional students from $10,000 to $12,000
so they are less likely to have to turn
to more expensive private loans.

Mr. President, the Getting Results
for Advanced Degrees Act will help stu-
dents meet the financial challenges
faced in pursuing graduate studies. The
act strengthens programs that support
graduate students in areas of vital im-
portance to our nation and makes as-
sistance available to underrepresented
minority students pursuing a doctoral
degree. By helping students to pursue
and afford graduate education, the
GRAD Act will help individuals, fami-
lies and the nation as a whole recog-
nize and achieve the important benefits
of graduate education.

I hope my colleagues will join me in
support of graduate education by sup-
porting this bill. By working together,
I believe that the Senate can act to en-
sure that more individuals are able to
pursue graduate education and assist
our nation in meeting the challenges
faced in a global economy. I ask unani-
mous consent that the text of the bill
be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1204

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “‘Getting Re-
sults for Advanced Degrees Act’’.
SEC. 2. FINDINGS.

Congress makes the following findings:

(1) From 1976 to 2000, graduate enrollment
in the United States increased 38 percent. In
the fall of 2000, there were 1,850,000 graduate
students enrolled in the United States.

(2) In 2003, 84 percent of graduate students
in the United States were citizens of the
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United States or resident aliens, and 16 per-
cent were temporary residents who were for-
eign or international students.

(3) In a 2002 borrower’s survey, the average
debt reported by graduate students was
$45,900.

(4) In 1999-2000, 60 percent of all graduate
and first-professional students, and 82 per-
cent of those enrolled full-time and full-year,
received some type of financial aid, includ-
ing grants, loans, assistantships, or work
study. The average amount of aid received
by aided full-time, full-year students was ap-
proximately $19,500 per year.

(5) Annual aid in the form of grants to full-
time, full-year recipients was awarded in
larger average amounts to doctoral students
($13,400) than to either master’s students
($7,600) or first-professional students ($6,900).
First-professional students took out larger
loans on average overall ($20,100) than did
their counterparts at the master’s level
($14,800) and doctoral level ($14,100).

(6) Median annual earnings in 2003 in-
creased with educational attainment. There
was a substantial earnings differential from
the highest to the lowest levels of attain-
ment:

(A) The median earnings of workers who
had a master’s degree were almost twice
those of high school graduates and $10,000
more than those of individuals with a bach-
elor’s degree.

(B) The median earnings of workers who
had a doctoral degree were 2% times those of
high school graduates, $30,000 more than
those of individuals with a bachelor’s degree,
and $20,000 more than those of individuals
with a master’s degree.

(C) The median earnings of workers with a
professional degree were more than 3 times
those of high school graduates, almost dou-
ble those of individuals with a bachelor’s de-
gree, $35,000 more than those of individuals
with a master’s degree, and $15,000 more than
those of individuals with a doctoral degree.
SEC. 3. JACOB K. JAVITS FELLOWSHIP PROGRAM.

(a) CRITERIA FOR AWARDS.—Section 701(a)
of the Higher Education Act of 1965 (20 U.S.C.
1134(a)) is amended by striking ‘‘, financial
need,”.

(b) QUALIFICATIONS OF BOARD.—Section
702(a) of the Higher Education Act of 1965 (20
U.S.C. 1134a(a)) is amended by striking para-
graph (1) and inserting the following:

‘(1) APPOINTMENT.—

‘“‘(A) IN GENERAL.—The Secretary shall ap-
point a Jacob K. Javits Fellows Program
Fellowship Board (referred to in this subpart
as the ‘Board’) consisting of 9 individuals
representative of both public and private in-
stitutions of higher education who are espe-
cially qualified to serve on the Board.

‘‘(B) QUALIFICATIONS.—In making appoint-
ments under subparagraph (A), the Secretary
shall—

‘(i) give due consideration to the appoint-
ment of individuals who are highly respected
in the academic community;

‘“(ii) assure that individuals appointed to
the Board are broadly representative of a
range of disciplines in graduate education in
arts, humanities, and social sciences;

‘‘(iii) appoint members to represent the
various geographic regions of the United
States; and

‘‘(iv) include representatives from minor-
ity serving institutions.”.

(c) AMOUNT OF STIPENDS.—Section 703(a) of
the Higher Education Act of 1965 (20 U.S.C.
1134b(a)) is amended by striking ‘‘graduate
fellowships,” and all that follows through
the period and inserting ‘‘Graduate Research
Fellowship Program.’.

(d) AUTHORIZATION OF APPROPRIATIONS.—
Section 705 of the Higher Education Act of
1965 (20 U.S.C. 1134d) is amended by striking
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€‘$30,000,000 for fiscal year 1999’ and inserting

‘35,000,000 for fiscal year 2006.

SEC. 4. GRADUATE ASSISTANCE IN AREAS OF NA-
TIONAL NEED.

(a) APPLICATION CONTENTS.—Section
713(b)(5) of the Higher Education Act of 1965
(20 U.S.C. 1135b(b)(5)) is amended—

(1) by striking subparagraph (A); and

(2) by redesignating subparagraphs (B) and
(C) as subparagraphs (A) and (B), respec-
tively.

(b) AMOUNT OF STIPENDS.—Section 714(b) of
the Higher Education Act of 1965 (20 U.S.C.
1135¢(b)) is amended by striking ‘‘graduate
fellowships,” and all that follows through
the period and inserting ‘‘Graduate Research
Fellowship Program.”.

(c) AUTHORIZATION OF APPROPRIATIONS.—
Section 716 of the Higher Education Act of
1965 (20 U.S.C. 1135e) is amended by striking
€‘$35,000,000 for fiscal year 1999 and inserting
¢‘$50,000,000 for fiscal year 2006.

(@) TECHNICAL AMENDMENTS.—Section
714(c) of the Higher Education Act of 1965 (20
U.S.C. 1135¢c(c)) is amended—

(1) by striking ‘716(a)” and inserting
“T15(a)”’; and

(2) by striking ‘‘714(b)(2)” and inserting
“T13(b)(2).

SEC. 5. PATSY T. MINK FELLOWSHIP PROGRAM.

Part A of title VII of the Higher Education
Act of 1965 (20 U.S.C. 1134 et seq.) is amend-
ed—

(1) by redesignating subpart 4 as subpart 5;

(2) by redesignating section 731 as section
740;

(3) in section 740 (as redesignated by para-
graph (2))—

(A) in the section heading, by striking
“AND 3.” and inserting ‘3, AND 4.”’;

(B) in subsection (a), by striking ‘‘and 3"’
and inserting ‘‘3, and 4°’;

(C) in subsection (b), by striking ‘‘and 3"’
and inserting ‘3, and 4”’; and

(D) in subsection (d), by striking ‘‘or 3’
and inserting ‘3, or 4’’; and

(4) by inserting after subpart 3 the fol-
lowing:

“Subpart 4—Patsy T. Mink Fellowship
Program
“SEC. 731. PURPOSE AND DESIGNATION.

‘‘(a) PURPOSE.—It is the purpose of this
subpart to provide, through eligible institu-
tions, a program of fellowship awards to as-
sist highly qualified minorities and women
to acquire the doctoral degree, or highest
possible degree available, in academic areas
in which such individuals are underrep-
resented for the purpose of enabling such in-
dividuals to enter the higher education pro-
fessoriate.

‘“(b) DESIGNATION.—Each recipient of a fel-
lowship award from an eligible institution
receiving a grant under this subpart shall be
known as a ‘Patsy T. Mink Graduate Fellow’.
“SEC. 732. DEFINITION OF ELIGIBLE INSTITU-

TION.

“In this subpart, the term ‘eligible institu-
tion’ means an institution of higher edu-
cation, or a consortium of such institutions,
that offers a program of postbaccalaureate
study leading to a graduate degree.

“SEC. 733. PROGRAM AUTHORIZED.

‘‘(a) GRANTS BY SECRETARY.—

‘(1) IN GENERAL.—The Secretary shall
award grants to eligible institutions to en-
able such institutions to make fellowship
awards to individuals in accordance with the
provisions of this subpart.

‘“(2) PRIORITY CONSIDERATION.—In awarding
grants under this subpart, the Secretary
shall consider the eligible institution’s prior
experience in producing doctoral degree, or
highest possible degree available, holders
who are minorities and women, and shall
give priority consideration in making grants
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under this subpart to those eligible institu-
tions with a demonstrated record of pro-
ducing minorities and women who have
earned such degrees.

“(b) APPLICATIONS.—

‘(1) IN GENERAL.—An eligible institution
that desires a grant under this subpart shall
submit an application to the Secretary at
such time, in such manner, and containing
such information as the Secretary may re-
quire.

‘“(2) APPLICATIONS MADE ON BEHALF.—

‘““(A) IN GENERAL.—The following entities
may submit an application on behalf of an
eligible institution:

‘(i) A graduate school or department of
such institution.

‘(i) A graduate school or department of
such institution in collaboration with an un-
dergraduate college or university of such in-
stitution.

‘“(iii) An organizational unit within such
institution that offers a program of
postbaccalaureate study leading to a grad-
uate degree, including an interdisciplinary
or an interdepartmental program.

“(iv) A nonprofit organization with a dem-
onstrated record of helping minorities and
women earn postbaccalaureate degrees.

‘(B) NONPROFIT ORGANIZATIONS.—Nothing
in this paragraph shall be construed to per-
mit the Secretary to award a grant under
this subpart to an entity other than an eligi-
ble institution.

‘(c) SELECTION OF APPLICATIONS.—In
awarding grants under subsection (a), the
Secretary shall—

‘(1) take into account—

““(A) the number and distribution of minor-
ity and female faculty nationally;

‘“(B) the current and projected need for
highly trained individuals in all areas of the
higher education professoriate; and

‘(C) the present and projected need for
highly trained individuals in academic ca-
reer fields in which minorities and women
are underrepresented in the higher education
professoriate; and

‘“(2) consider the need to prepare a large
number of minorities and women generally
in academic career fields of high national
priority, especially in areas in which such in-
dividuals are traditionally underrepresented
in college and university faculties.

‘(d) DISTRIBUTION AND AMOUNTS OF
GRANTS.—

(1) EQUITABLE DISTRIBUTION.—In awarding
grants under this subpart, the Secretary
shall, to the maximum extent feasible, en-
sure an equitable geographic distribution of
awards and an equitable distribution among
public and independent eligible institutions
that apply for grants under this subpart and
that demonstrate an ability to achieve the
purpose of this subpart.

‘(2) SPECIAL RULE.—To the maximum ex-
tent practicable, the Secretary shall use not
less than 50 percent of the amount appro-
priated pursuant to section 736 to award
grants to eligible institutions that—

‘“(A) are eligible for assistance under title
III or title V; or

““(B) have formed a consortium that in-
cludes both non-minority serving institu-
tions and minority serving institutions.

““(3) ALLOCATION.—In awarding grants
under this subpart, the Secretary shall allo-
cate appropriate funds to those eligible insti-
tutions whose applications indicate an abil-
ity to significantly increase the numbers of
minorities and women entering the higher
education professoriate and that commit in-
stitutional resources to the attainment of
the purpose of this subpart.

‘(4) NUMBER OF FELLOWSHIP AWARDS.—An
eligible institution that receives a grant
under this subpart shall make not less than
15 fellowship awards.
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‘(6) REALLOTMENT.—If the Secretary deter-
mines that an eligible institution awarded a
grant under this subpart is unable to use all
of the grant funds awarded to the institu-
tion, the Secretary shall reallot, on such
date during each fiscal year as the Secretary
may fix, the unused funds to other eligible
institutions that demonstrate that such in-
stitutions can use any reallocated grant
funds to make fellowship awards to individ-
uals under this subpart.

“‘(e) INSTITUTIONAL ALLOWANCE.—

‘(1) IN GENERAL.—

‘‘(A) NUMBER OF ALLOWANCES.—In awarding
grants under this subpart, the Secretary
shall pay to each eligible institution award-
ed a grant, for each individual awarded a fel-
lowship by such institution under this sub-
part, an institutional allowance.

‘(B) AMOUNT.—Except as provided in para-
graph (3), an institutional allowance shall be
in an amount equal to, for academic year
2006-2007 and succeeding academic years, the
amount of institutional allowance made to
an institution of higher education under sec-
tion 715 for such academic year.

‘“(2) USE OF FUNDS.—Institutional allow-
ances may be expended in the discretion of
the eligible institution and may be used to
provide, except as prohibited under para-
graph (4), academic support and career tran-
sition services for individuals awarded fel-
lowships by such institution.

‘(3) REDUCTION.—The institutional allow-
ance paid under paragraph (1) shall be re-
duced by the amount the eligible institution
charges and collects from a fellowship recipi-
ent for tuition and other expenses as part of
the recipient’s instructional program.

‘“(4) USE FOR OVERHEAD PROHIBITED.—Funds
made available under this subpart may not
be used for general operational overhead of
the academic department or institution re-
ceiving funds under this subpart.

“SEC. 734. FELLOWSHIP RECIPIENTS.

‘‘(a) AUTHORIZATION.—An eligible institu-
tion that receives a grant under this subpart
shall use the grant funds to make fellowship
awards to minorities and women who are en-
rolled at such institution in a doctoral de-
gree, or highest possible degree available,
program and—

‘(1) intend to pursue a career in instruc-
tion at—

““(A) an institution of higher education (as
the term is defined in section 101);

‘“(B) an institution of higher education (as
the term is defined in section 102(a)(1));

‘“(C) an institution of higher education
outside the United States (as the term is de-
scribed in section 102(a)(2)); or

‘(D) a proprietary institution of higher
education (as the term is defined in section
102(b)); and

‘(2) sign an agreement with the Secretary
agreeing to begin employment at an institu-
tion described in paragraph (1) not later than
5 years after receiving the doctoral degree or
highest possible degree available, and to be
employed by such institution for 1 year for
each year of fellowship assistance received
under this subpart.

‘“(b) FAILURE To CoMPLY.—If an individual
who receives a fellowship award under this
subpart fails to comply with the agreement
signed pursuant to subsection (a)(2), then the
Secretary shall do 1 or both of the following:

‘(1) Require the individual to repay all or
the applicable portion of the total fellowship
amount awarded to the individual by con-
verting the balance due to a loan at the in-
terest rate applicable to loans made under
part B of title IV.

‘(2) Impose a fine or penalty in an amount
to be determined by the Secretary.

““(c) WAIVER AND MODIFICATION.—

‘(1) REGULATIONS.—The Secretary shall
promulgate regulations setting forth criteria
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to be considered in granting a waiver for the
service requirement under subsection (a)(2).

‘“(2) CONTENT.—The criteria under para-
graph (1) shall include whether compliance
with the service requirement by the fellow-
ship recipient would be—

‘“(A) inequitable and represent a substan-
tial hardship; or

‘““(B) deemed impossible because the indi-
vidual is permanently and totally disabled at
the time of the waiver request.

¢“(d) AMOUNT OF FELLOWSHIP AWARDS.—Fel-
lowship awards under this subpart shall con-
sist of a stipend in an amount equal to the
level of support provided to the National
Science Foundation graduate fellows, except
that such stipend shall be adjusted as nec-
essary so as not to exceed the fellow’s tui-
tion and fees or demonstrated need (as deter-
mined by the institution of higher education
where the graduate student is enrolled),
whichever is greater.

““(e) ACADEMIC PROGRESS REQUIRED.—AN in-
dividual student shall not be eligible to re-
ceive a fellowship award—

‘(1) except during periods in which such
student is enrolled, and such student is
maintaining satisfactory academic progress
in, and devoting essentially full time to,
study or research in the pursuit of the degree
for which the fellowship support was award-
ed; and

‘(2) if the student is engaged in gainful
employment, other than part-time employ-
ment in teaching, research, or similar activ-
ity determined by the eligible institution to
be consistent with and supportive of the stu-
dent’s progress toward the appropriate de-
gree.

“SEC. 735. RULE OF CONSTRUCTION.

‘““Nothing in this subpart shall be con-
strued to require an eligible institution that
receives a grant under this subpart—

‘(1) to grant a preference or to differen-
tially treat any applicant for a faculty posi-
tion as a result of the institution’s participa-
tion in the program under this subpart; or

‘“(2) to hire a Patsy T. Mink Fellow who
completes this program and seeks employ-
ment at such institution.

“SEC. 736. AUTHORIZATION OF APPROPRIATIONS.

“There is authorized to be appropriated to
carry out this subpart $25,000,000 for fiscal
year 2006 and such sums as may be necessary
for each of the 5 succeeding fiscal years.”.
SEC. 6. COST OF ATTENDANCE FOR STUDENTS

WITH 1 OR MORE DEPENDENTS.

Section 472 of the Higher Education Act of
1965 (20 U.S.C. 108711) is amended by striking
paragraph (8) and inserting the following:

‘“(8) for a student with 1 or more depend-
ents—

‘““(A) an allowance based on the estimated
actual expenses incurred for such dependent
care, based on the number and age of such
dependents, except that—

‘(i) such allowance shall not exceed the
reasonable cost in the community in which
such student resides for the kind of care pro-
vided; and

‘“(ii) the period for which dependent care is

required includes class-time, study-time,
field work, internships, and commuting
time; and

‘“(B) if the student is a graduate student,
an allowance based on the estimated actual
living expenses incurred for such dependents,
based on the number and age of such depend-
ents, including—

‘(i) room and board for such dependents;
and

‘“(ii) health insurance for such depend-
ents;”’.

SEC. 7. UNSUBSIDIZED STAFFORD LOAN LIMITS
FOR GRADUATE AND PROFESSIONAL
STUDENTS.

Section 428H(d)(2)(C) of the Higher Edu-

cation Act of 1965 (20 U.S.C. 1078-8(d)(2)(C)) is
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amended by striking ‘‘$10,000’ and inserting

°$12,000"".

SEC. 8. ALLOWANCE OF ROOM, BOARD, AND SPE-
CIAL NEEDS SERVICES IN THE CASE
OF SCHOLARSHIPS AND TUITION RE-
DUCTION PROGRAMS WITH RESPECT
TO HIGHER EDUCATION.

(a) IN GENERAL.—Paragraph (1) of section
117(b) of the Internal Revenue Code of 1986
(defining qualified scholarship) is amended
by inserting before the period at the end the
following: ‘‘or, in the case of enrollment or
attendance at an eligible educational insti-
tution, for qualified higher education ex-
penses’’.

(b) DEFINITIONS.—Subsection (b) of section
117 of such Code is amended by adding at the
end the following new paragraph:

‘(3) QUALIFIED HIGHER EDUCATION EX-
PENSES; ELIGIBLE EDUCATIONAL INSTITUTION.—
The terms ‘qualified higher education ex-
penses’ and ‘eligible educational institution’
have the meanings given such terms in sec-
tion 529(e).”.

(c) TUITION REDUCTION PROGRAMS.—Para-
graph (5) of section 117(d) of such Code (relat-
ing to special rules for teaching and research
assistants) is amended by striking ‘‘shall be
applied as if it did not contain the phrase
‘(below the graduate level)’.” and inserting
‘‘shall be applied—

‘““(A) as if it did not contain the phrase
‘(below the graduate level)’, and

‘“(B) by substituting ‘qualified higher edu-
cation expenses’ for ‘tuition’ the second
place it appears.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to expenses
paid after December 31, 2004 (in taxable years
ending after such date), for education fur-
nished in academic periods beginning after
such date.

SEC. 9. PROGRAM FUNDING THROUGH TAX-EX-
EMPT SECURITIES.

(a) SPECIAL ALLOWANCES.—

(1) TECHNICAL CORRECTION.—Section 2 of
the Taxpayer-Teacher Protection Act of 2004
(Public Law 108-409; 118 Stat. 2299) is amend-
ed in the matter preceding paragraph (1) by
inserting ‘‘of the Higher Education Act of
1965 after ‘‘Section 438(b)(2)(B)”.

(2) IN GENERAL.—Section 438(b)(2)(B) of the
Higher Education Act of 1965 (20 U.S.C. 1087-
1(b)(2)(B)) (as amended by section 2 of the
Taxpayer-Teacher Protection Act of 2004) is
amended—

(A) in clause (iv), by striking ‘1993, or re-
funded after September 30, 2004, and before
January 1, 2006, the” and inserting ‘1993, or
refunded on or after the date of enactment of
the Taxpayer-Teacher Protection Act of 2004,
the’’; and

(B) by striking clause (v) and inserting the
following:

‘“(v) Notwithstanding clauses (i) and (ii),
the quarterly rate of the special allowance
shall be the rate determined under subpara-
graph (A), (E), (F), (&), (H), or (I) of this
paragraph, or paragraph (4), as the case may
be, for loans—

‘() originated, transferred, or purchased
on or after the date of enactment of the Tax-
payer-Teacher Protection Act of 2004;

““(IT1) financed by an obligation that has
matured, been retired, or defeased on or after
the date of enactment of the Taxpayer-
Teacher Protection Act of 2004;

“‘(IIT) which the special allowance was de-
termined under such subparagraphs or para-
graph, as the case may be, on or after the
date of enactment of the Taxpayer-Teacher
Protection Act of 2004;

““(IV) for which the maturity date of the
obligation from which funds were obtained
for such loans was extended on or after the
date of enactment of the Taxpayer-Teacher
Protection Act of 2004; or
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(V) sold or transferred to any other hold-
er on or after the date of enactment of the
Taxpayer-Teacher Protection Act of 2004.”.

(3) RULE OF CONSTRUCTION.—Nothing in the
amendment made by paragraph (2) shall be
construed to abrogate a contractual agree-
ment between the Federal Government and a
student loan provider.

(b) AVAILABLE FUNDS FROM REDUCED EX-
PENDITURES.—Any funds available to the
Secretary of Education as a result of reduced
expenditures under section 438 of the Higher
Education Act of 1965 (20 U.S.C. 1087-1) se-
cured by the enactment of subsection (a)
shall be used by the Secretary to carry out
the programs and activities authorized under
this Act.

By Mr. INHOFE:

S. 1205. A bill to require a study of
the effects on disadvantaged individ-
uals of actions by utilities intended to
reduce carbon dioxide emissions, and
for other purposes; to the Committee
on Energy and Natural Resources.

Mr. INHOFE. Mr. President, today 1
am introducing the Ratepayers Protec-
tion Act of 2005. This bill will ensure
that the poor and elderly and other
groups who are disproportionately
harmed by rising energy prices are not
forced to pick up the tab for utilities
that incur costs to control carbon diox-
ide.

The science underlying the climate
change theory does not justify the
enormous expenditures mandatory cli-
mate bills would impose. Moreover, im-
plementing these climate bills would
have virtually no effect on reducing
temperatures even if climate alarmists
are correct. Yet those in our society
least able to bear the costs of these
mandatory schemes will be hit the
hardest. With my bill, disadvantaged
individuals will not be saddled with
these costs.

I understand that this bill will be re-
ferred to the Energy Committee. I do
not plan to move this bill as stand-
alone bill, however, but instead to offer
it as an amendment to any mandatory
climate bill that sets caps on green-
house gases.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 12056

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Ratepayers
Protection Act of 2005,

SEC. 2. STUDY.

(a) DEFINITIONS.—In this section:

(1) DISADVANTAGED INDIVIDUAL.—The term
‘“‘disadvantaged individual” means—

(A) an individual with a disability, as de-
fined in section 3 of the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12102);

(B) a member of a family whose income
does not exceed the poverty line, as defined
in section 673 of the Community Services
Block Grant Act (42 U.S.C. 9902);

(C) an individual who belongs to a minor-
ity group,

(D) a senior citizen; and

(E) other disadvantaged individuals.

(2) UTILITY.—The term ‘‘utility”
any organization that—

(A) provides retail customers with elec-
tricity services; and

means
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(B) is regulated, either by price or terms of
service, by 1 or more State utility or public
service commissions.

(b) STUDY.—Not later than 30 days after
the date of enactment of this Act, the Con-
gressional Budget Office, in consultation
with other appropriate organizations, shall
initiate a study to determine the effect on
disadvantaged individuals of actions taken
or considered, or likely to be taken or con-
sidered, by utilities to reduce the carbon di-
oxide emissions of the utilities.

(¢) REPORT.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Con-
gressional Budget Office shall submit to Con-
gress a report that specifically describes the
results of the study, including the economic
costs to disadvantaged individuals of actions
by utilities intended to reduce carbon diox-
ide emissions.

(2) REVIEW PERIOD.—Congress shall have 180
days after the date of receipt by Congress of
the report described in paragraph (1) to re-
view the report.

(3) EFFECTIVE DATE.—If the Congressional
Budget Office determines that there would
be an additional economic burden on any of
the classes of disadvantaged individuals if
the costs of actions by utilities intended to
reduce carbon dioxide emissions were recov-
ered from ratepayers, the amendment made
by section 3 shall take effect on the day after
the end of the review period described in
paragraph (2).

SEC. 3. UTILITY ACTIONS TO REDUCE CARBON
DIOXIDE EMISSIONS.

The National Climate Program Act (15
U.S.C. 2901 et seq.) is amended by adding at
the end the following:

“SEC. 9. UTILITY ACTIONS TO REDUCE CARBON
DIOXIDE EMISSIONS.

‘“‘(a) DEFINITION OF UTILITY.—In this sec-
tion, the term ‘utility’ means any organiza-
tion that—

‘(1) provides retail customers with elec-
tricity services; and

‘“(2) is regulated, either by price or terms
of service, by 1 or more State utility or pub-
lic service commissions.

“(b) RATEPAYER PROTECTIONS.—

‘(1) IN GENERAL.—No utility may recover
from ratepayers any costs, expenses, fees, or
other outlays incurred for the stated purpose
by the utility to reduce carbon dioxide emis-
sions.

‘(2) PROHIBITION ON CERTAIN COMMISSION
ACTIONS.—No State utility commission, pub-
lic service commission, or similar entity
may compel ratepayers to pay the costs, ex-
penses, fees, or other outlays incurred for
the stated purpose by a utility to reduce car-
bon dioxide emissions.

‘(c) SHAREHOLDER OBLIGATIONS UNAF-
FECTED.—Nothing in this section prevents
the shareholders of, or other parties associ-
ated with (other than ratepayers), a utility
from paying for any action by the utility to
reduce carbon dioxide emissions.”.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 163—DESIG-
NATING JUNE 5 THROUGH JUNE
11, 2005, AS “NATIONAL HISPANIC
MEDIA WEEK”, IN HONOR OF
THE HISPANIC MEDIA OF AMER-
ICA

Mr. DOMENICI (for himself, Mr.
SALAZAR, Mr. MARTINEZ, and Mr.
BINGAMAN) submitted the following res-
olution; which was considered and
agreed to:
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Whereas for almost 470 years the United
States has benefitted from the work of His-
panic writers and publishers;

Whereas over 600 Hispanic publications cir-
culate over 20,000,000 copies every week in
the United States;

Whereas 1 in 8 Americans is served by a
Hispanic publication;

Whereas the Hispanic press informs many
Americans about great political, economic,
and social issues of our day;

Whereas the Hispanic press in the United
States focuses in particular on informing
and promoting the well being of our coun-
try’s Hispanic community; and

Whereas commemorating the achieve-
ments of the Hispanic press acknowledges
the important role the Hispanic press has
played in United States history: Now, there-
fore, be it

Resolved, That the Senate—

(1) designates June 5 through June 11, 2005,
as ‘‘National Hispanic Media Week’, in
honor of the Hispanic Media of America; and

(2) encourages the people of the United
States to observe the week with appropriate
programs and activities.

———

SENATE RESOLUTION 164—AU-
THORIZING THE PRINTING WITH
ILLUSTRATIONS OF A DOCU-
MENT ENTITLED “COMMITTEE
ON APPROPRIATIONS, UNITED
STATES SENATE, 138TH ANNI-
VERSARY, 1867-2005"

Mr. COCHRAN (for himself and Mr.
BYRD) submitted the following resolu-
tion; which was considered and agreed
to:

S. REs. 164

Resolved, That there be printed with illus-
trations as a Senate document a compilation
of materials entitled ‘““‘Committee on Appro-
priations, United States Senate, 138th Anni-
versary, 1867-2005"’, and that there be printed
two thousand additional copies of such docu-
ment for the use of the Committee on Appro-
priations.

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 766. Mr. INOUYE (for himself and Mr.
STEVENS) submitted an amendment intended
to be proposed by him to the bill S. 1195, to
provide the necessary authority to the Sec-
retary of Commerce for the establishment
and implementation of a regulatory system
for offshore aquaculture in the United States
Exclusive Economic Zone, and for other pur-
poses; which was ordered to lie on the table.

SA 767. Mr. INOUYE (for himself and Mr.
STEVENS) submitted an amendment intended
to be proposed by him to the bill S. 1195,
supra; which was ordered to lie on the table.

SA 768. Ms. SNOWE (for herself, Mr. STE-
VENS, and Mr. INOUYE) submitted an amend-
ment intended to be proposed by her to the
bill S. 1195, supra; which was ordered to lie
on the table.

SA 769. Mr. STEVENS (for himself and Mr.
INOUYE) submitted an amendment intended
to be proposed by him to the bill S. 1195,
supra; which was ordered to lie on the table.

———

TEXT OF AMENDMENTS

SA 766. Mr. INOUYE (for himself and
Mr. STEVENS) submitted an amendment
intended to be proposed by him to the
bill S. 1195, to provide the necessary
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authority to the Secretary of Com-
merce for the establishment and imple-
mentation of a regulatory system for
offshore aquaculture in the United
States Exclusive Economic Zone, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike paragraph (4) of section 4(a) and in-
sert the following:

(4) An offshore aquaculture permit holder
shall be—

(A) a citizen or resident of the United
States; or

(B) a corporation, partnership, or other en-
tity organized and existing under the laws of
a State or the United States.

SA 767. Mr. INOUYE (for himself and
Mr. STEVENS) submitted an amendment
intended to be proposed by him to the
bill S. 1195, to provide the necessary
authority to the Secretary of Com-
merce for the establishment and imple-
mentation of a regulatory system for
offshore aquaculture in the United
States Exclusive Economic Zone, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike section 5(a) and insert the fol-
lowing:

(a) ENVIRONMENTAL REQUIREMENTS.—The
Secretary shall consult as appropriate with
other Federal agencies, the coastal States,
and regional fishery management councils
established under the Magnuson-Stevens
Fishery Conservation and Management Act
(16 U.S.C. 1801 et seq.) to identify the envi-
ronmental requirements applicable to off-
shore aquaculture under existing laws and
regulations. The Secretary shall establish
additional environmental requirements for
offshore aquaculture facilities in consulta-
tion with appropriate Federal agencies,
coastal States, regional fishery management
councils, and the public needed to address
any environmental risks and impacts associ-
ated with such facilities. Environmental re-
quirements may include, but are not limited
to, environmental monitoring, data
archiving, and reporting by the permit hold-
er, as deemed necessary or prudent by the
Secretary. The environmental requirements
shall address risks to and impacts on—

(1) natural fish stocks, including safe-
guards needed to conserve genetic resources
and prevent or minimize the transmission of
disease, parasites, or invasive species to wild
stocks,

(2) marine ecosystems,

(3) biological, chemical and physical fea-
tures of water quality and habitat,

(4) marine mammals, other forms of ma-
rine life, birds, and endangered species, and

(5) other features of the environment,
as identified by the Secretary, in consulta-
tion as appropriate with other Federal agen-
cies.

SA 768. Ms. SNOWE (for herself, Mr.
STEVENS, and Mr. INOUYE) submitted an
amendment intended to be proposed by
her to the bill S. 1195, to provide the
necessary authority to the Secretary of
Commerce for the establishment and
implementation of a regulatory system
for offshore aquaculture in the United
States Exclusive Economic Zone, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike paragraph (8) of section 4(a).

SA 769. Mr. STEVENS (for himself
and Mr. INOUYE) submitted an amend-
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ment intended to be proposed by him
to the bill S. 1195, to provide the nec-
essary authority to the Secretary of
Commerce for the establishment and
implementation of a regulatory system
for offshore aquaculture in the United
States Exclusive Economic Zone, and
for other purposes; which was ordered
to lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. ——. STATE OPT-OUT.

(a) IN GENERAL.—Notwithstanding any
other provision of this Act, if Secretary re-
ceives notice in writing from the chief execu-
tive officer of a coastal State that the State
does not wish to have the provisions of this
Act apply in the State’s seaward portion of
the Exclusive Economic Zone, then—

(1) the provisions of sections 4 shall not
apply in that portion of the Exclusive Eco-
nomic Zone more than 30 days after the date
on which the Secretary receives the notice;

(2) no permit issued under this Act shall be
valid in that portion of the Exclusive Eco-
nomic Zone more than 30 days after the date
on which the Secretary receives the notice;
and

(3) the Secretary may not utilize the per-
sonnel, services, equipment, or facilities of
that State under section 7 more than 30 days
after the date on which the Secretary re-
ceives the notice.

(b) TERMINATION OF AQUACULTURE ACTIVI-
TIES.—If the Secretary receives the notice
described in subsection (a) after an offshore
aquaculture facility has been established
under this Act in the State’s seaward portion
of the Exclusive Economic Zone or permits
have been granted under this Act with re-
spect to that area, the Secretary shall—

(1) revoke any such permit or limit its ap-
plication to areas not included in the State’s
seaward portion of the Exclusive Economic
Zone;

(2) order the closure of the facility within
a period of not more than 30 days and pro-
vide for an orderly phase out of any activi-
ties associated with the facility under this
Act; and

(3) take any other action necessary to en-
sure that the provisions of this Act (other
than this section) are not applied within
that area.

(c) REVOCATION.—The chief executive offi-
cer of a State that has transmitted a notice
to the Secretary under subsection (a) may
revoke that notice at any time in writing.

(d) DEFINITIONS.—

(1) COASTAL STATE.—The term ‘‘coastal
State’ has the same meaning as given that
term in section 304(4) of the Coastal Zone
Management Act of 1972 (16 U.S.C. 1453(4).

(2) STATE SEAWARD PORTION OF THE EXCLU-
SIVE ECONOMIC ZONE.—

(A) IN GENERAL.—In this section, the term
‘“‘State’s seaward portion of the Exclusive
Economic Zone’ shall be determined by ex-
tending the seaward boundary (as defined in
section 2(b) of the Submerged Lands Act (43
U.S.C. 1301(b))) of each coastal State seaward
to the edge of the Exclusive Economic Zone.

(B) LIMITATION.—Nothing in paragraph (1)
shall be construed to give a State any right,
title, authority, or jurisdiction over that
portion of the Exclusive Economic Zone de-
scribed in paragraph (1).

—————

NOTICES OF HEARINGS/MEETINGS

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS

Mr. COLEMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that the Permanent Subcommittee on
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Investigations of the Committee on
Homeland Security and Governmental
Affairs will hold a hearing on June 16,
2005, entitled ‘‘Civilian Contractors
Who Cheat On Their Taxes And What
Should Be Done About It.” The June 16
hearing will be the second hearing the
Permanent Subcommittee on Inves-
tigations will hold on tax delinquency
problems with Federal contractors. On
February 12, 2004, the Subcommittee
held a hearing entitled ‘“DoD Contrac-
tors Who Cheat on Their Taxes And
What Should Be Done About It”” which
examined the Department of Defense’s
(DoD) failure to levy contractor pay-
ments for unpaid taxes owed by con-
tractors doing business with DoD and
getting paid with taxpayers dollars.
The February 2004 hearing also dem-
onstrated that the problem of tax de-
linquent Federal contractors may not
be confined to DoD. The Subcommittee
requested that the Government Ac-
countability Office (GAO) determine if
Federal contractors at civilian agen-
cies were tax delinquent. At the June
16th hearing, the Subcommittee will
present the results of this expanded in-
vestigation. Additionally, the GAO will
be releasing two reports which were re-
quested by the Subcommittee on this
matter. The first report covers the ex-
tent of tax debt among civilian con-
tractors. The second report covers the
extent to which the Federal Govern-
ment and the states have entered into
reciprocal agreements to collect delin-
quent Federal or State taxes.

The Subcommittee hearing is sched-
uled for Thursday, June 16, 2005, at 9:30
a.m. in Room 562 of the Dirksen Senate
Office Building. For further informa-
tion, please contact Raymond V. Shep-
herd, III, Staff Director and Chief
Counsel to the Permanent Sub-
committee on Investigations, at 224
3721.

————

AUTHORITY FOR COMMITTEES TO
MEET
COMMITTEE ON ENVIRONMENT AND PUBLIC
WORKS
Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Environment and Public Works be au-
thorized to meet on Wednesday, June 7,
2005 to conduct a Business Meeting on
the following agenda:

Resolutions

To authorize alteration of the James
L. King Federal Justice Building in
Miami, FL.;

H.R. 483, to designate a United States
courthouse in Brownsville, TX, as the
“Reynaldo G. Garza and Filemon B.
Vela United States Courthouse’’;

S. 1140, to designate the State Route
1 Bridge in the State of Delaware as
the ‘‘Senator William V. Roth, Jr.
Bridge’’;

S. 1017 To reauthorize grants for the
water resources research and tech-
nology institutes established under the
Water Resources Research Act of 1984;

S. 260 Partners for Fish and Wildlife
Program;
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S. 858 NRC Fees/Reform Bill;
S. 865 Price Anderson;
S. 864 Nuclear Security.
The hearing will be held in SD 406.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FINANCE
Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Finance be authorized to meet during
the session on Wednesday June 8, 2005,
at 10 a.m., to hear testimony on ‘‘The
Tax Code and Land Conservation: Re-
port on Investigations and Proposals
for Reform”’.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Foreign Relations be authorized to
meet during the session of the Senate
on Wednesday, June 8, 2005 at 2:30 p.m.
to hold a hearing on nominations.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON HEALTH, EDUCATION, LABOR,
AND PENSIONS
Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Health, Education, Labor, and Pen-
sions meet in executive session during
the session of the Senate on Wednes-
day, June 8, 2005 at 9:50 a.m. in SD-430.
The PRESIDING OFFICER. Without
objection, it is so ordered.
SELECT COMMITTEE ON INTELLIGENCE
Mr. LOTT. Mr. President, I ask unan-
imous consent that the Select Com-
mittee on Intelligence be authorized to
meet during the session of the Senate
on June 8, 2005 at 2:30 p.m. to hold a
briefing.
The PRESIDING OFFICER. Without
objection, it is so ordered.
SPECIAL COMMITTEE ON AGING
Mr. LOTT. Mr. President, I ask unan-
imous consent that the Special Com-
mittee on Aging be authorized to meet,
Wednesday, June 8, 2005 from 2 p.m.-5
p.m. in Dirksen G50 for the purpose of
conducting a hearing.
The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON DISASTER
Mr. LOTT. Mr. President, I ask unan-
imous consent that the Subcommittee
on Disaster be authorized to meet on
Wednesday, June 8, 2005, at 2:30 p.m.,
on Research and Development to Pro-
tect America’s Communities from Dis-
aster, in SR-253.
The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON TECHNOLOGY, INNOVATION
AND COMPETITIVENESS
Mr. LOTT. Mr. President, I ask unan-
imous consent that the Subcommittee
on Technology, Innovation, and Com-
petitiveness be authorized to meet on
Wednesday, June 8, 2005, at 9:30 a.m. on
Current Challenges that Confront
American Manufacturers, in SR-253.
The PRESIDING OFFICER. Without
objection, it is so ordered.
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PRIVILEGES OF THE FLOOR

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that Bharat
Ramamurti, a legal intern with my
Senate Judiciary staff, be granted the
privileges of the floor during consider-
ation of the Brown nomination.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SMITH. Mr. President, I ask
unanimous consent that privileges of
the floor be granted to Kate Stephen-
son of my office staff today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
EXECUTIVE CALENDAR

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Sen-
ate immediately proceed to executive
session to consider the following nomi-
nations on today’s Executive Calendar:
57, 140, 143, 144, 145, 146, and 147. I fur-
ther ask unanimous consent that the
nominations be confirmed, the motion
to reconsider be laid upon the table,
the President be immediately notified
of the Senate’s action, and the Senate
then return to legislative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nominations considered and con-
firmed are as follows:

DEPARTMENT OF HEALTH AND HUMAN SERVICES

Daniel R. Levinson, of Maryland, to be In-
spector General, Department of Health and
Human Services.

DEPARTMENT OF HOMELAND SECURITY

Philip J. Perry, of Virginia, to be General
Counsel, Department of Homeland Security.

DEPARTMENT OF JUSTICE

Regina B. Schofield, of Virginia, to be an
Assistant Attorney General.

Paul D. Clement, of Virginia, to be Solic-
itor General of the United States.

Gretchen C. F. Shappert, of North Caro-
lina, to be United States Attorney for the
Western District of North Carolina for the
term of four years.

Anthony Jerome Jenkins, of Virgin Is-
lands, to be United States Attorney for the
District of the Virgin Islands for the term of
four years.

Stephen Joseph Murphy III, of Michigan,
to be United States Attorney for the Eastern
District of Michigan for the term of four
years.

NOMINATION OF GRETCHEN C.F. SHAPPERT

Mr. BURR. Mr. President, I rise in
support of the nomination of Gretchen
C.F. Shappert to be U.S. Attorney for
the Western District of North Carolina.

Ms. Shappert has been an Assistant
U.S. Attorney for the Western District
since 1990 and has served as Acting U.S.
Attorney since 2004.

Ms. Shappert brings a wealth of expe-
rience to the position, and I am con-
fident that she will continue to serve
the President, the State of North Caro-
lina, and the country with honor and
distinction.

From 1983 to 1990, Ms. Shappert
served as Assistant District Attorney
and as Assistant Public Defender for
Mecklenburg County, NC.

Before her career in public service,
Ms. Shappert was an associate with the

June 8, 2005

law firm of Tucker, Hicks, Sentelle,
Moon & Hodge in Charlotte, NC.

Ms. Shappert earned her bachelor’s
degree from Duke University and her
J.D. from Washington and Lee Univer-
sity School of Law, where she earned
the title of managing editor of the
Washington and Lee Law Review.

I have no doubt that Ms. Shappert
will continue to represent North Caro-
lina well in the judicial branch of our
Nation.

————
LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will now return to legislative ses-
sion.

———
NATIONAL HISPANIC MEDIA WEEK

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Sen-

ate now proceed to the consideration of
S. Res. 163, which was submitted ear-

lier today.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 163) designating June
5 through June 11, 2005, as ‘‘National His-
panic Media Week,”” in honor of the Hispanic
Media of America.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. DOMENICI. Mr. President, I sup-
port this important resolution desig-
nating June 5 through June 11 as Na-
tional Hispanic Media Week.

For nearly four centuries, Hispanic
publishers, writers, and editors have
made immeasurable contributions to-
wards our national commitment to
promote free speech and the free ex-
change of ideas. This group of hard
working Americans has dedicated
themselves to better informing our
communities on the great political,
economic, and social issues of the day.
Hispanic publications serve a popu-
lation of over 20 million people mean-
ing that one in every eight Americans
receives at least part of their news
from a Hispanic media outlet

The designation of a week to honor
the Hispanic media of America will
help affirm the importance of freedom
of speech, civic engagement, and fur-
ther development of the Hispanic
media. This recognition of the Hispanic
media will serve as a reminder of the
valuable contributions made by His-
panic publishers, journalists and edi-
tors.

This resolution is important across
the country, but I can personally speak
to its importance in my home State of
New Mexico. Forty-two percent of New
Mexico’s population is Hispanic. I
know that many of those individuals
rely on Hispanic media for news and
entertainment. They tap into such New
Mexico outlets as El Hispano news-
paper, radio stations like KDCE in
Espanola and KLVO in Albuquerque,
Spanish-language television stations
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like KLUZ, and magazines like La
Herencia. I am proud to be apart of
honoring a group that is so important
to so many people in my home State.

This resolution calls on the Amer-
ican people to join with all children,
families, organizations, communities,
churches, cities, and States across the
Nation to observe the week with appro-
priate ceremonies and activities.

I strongly urge my colleagues to join
us in promptly passing this resolution
designating June 5 through June 11 as
National Hispanic Media Week.

Mr. BINGAMAN. Mr. President, I am
pleased to add my name as a cosponsor
of this resolution to recognize Hispanic
Media Week. The resolution provides
an opportunity to recognize the vital
contribution the Hispanic media makes
not only to the Hispanic community
but to the Nation at large.

As the Hispanic community grows in
numbers, business influence, and polit-
ical power an integral part of their suc-
cess has been the Hispanic media. Cur-
rently there are almost 600 Hispanic
publishers in the United States with a
combined readership of over 30 million.
These publications represent Spanish,
bilingual, and English daily, weekly,
and periodic newspapers and maga-
zines. Many of these publishers have
persevered through years and even dec-
ades of low circulation numbers and in-
dustrywide skepticism to emerge today
as a dynamic and growing segment of
the publishing industry.

The number of Hispanic publishers
continues to grow larger and play an
important role in getting vital infor-
mation to this important segment of
the population. In disseminating vital
information to the Hispanic commu-
nity, Hispanic publishers have per-
formed a service not only to their own
communities but to each and every
community that strives towards a free
and open exchange of ideas in the em-
bodiment of the American dream.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the reso-
lution be agreed to, the preamble be
agreed to, and the motion to reconsider
be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:
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Whereas for almost 470 years the United
States has benefitted from the work of His-
panic writers and publishers;

Whereas over 600 Hispanic publications cir-
culate over 20,000,000 copies every week in
the United States;

Whereas 1 in 8 Americans is served by a
Hispanic publication;

Whereas the Hispanic press informs many
Americans about great political, economic,
and social issues of our day;

Whereas the Hispanic press in the United
States focuses in particular on informing
and promoting the well being of our coun-
try’s Hispanic community; and

Whereas commemorating the achieve-
ments of the Hispanic press acknowledges

163) was
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the important role the Hispanic press has
played in United States history: Now, there-
fore, be it

Resolved, That the Senate—

(1) designates June 5 through June 11, 2005,
as ‘‘National Hispanic Media Week”, in
honor of the Hispanic Media of America; and

(2) encourages the people of the United
States to observe the week with appropriate
programs and activities.

———

COMMITTEE ON APPROPRIATIONS
138TH ANNIVERSARY

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Sen-
ate proceed to the consideration of S.
Res. 164, which was submitted earlier
today.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 164) authorizing the
printing with illustrations of a document en-
titled “Committee on Appropriations, United
States Senate, 138th Anniversary, 1867-2005.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the reso-
lution be agreed to and the motion to
reconsider be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to, as follows:

S. REs. 164

Resolved. That there be printed with illus-
trations as a Senate document a compilation
of materials entitled ‘‘Committee on Appro-
priations, United States Senate, 138th Anni-
versary, 1867-2005"", and that there be printed
two thousand additional copies of such docu-
ment for the use of the Committee on Appro-
priations.

164) was

———

ORDERS FOR THURSDAY, JUNE 9,
2005

Mr. McCONNELL. Mr. President, I
ask unanimous consent that when the
Senate completes its business today, it
stand in adjournment until 9:30 a.m.,
Thursday, June 9. I further ask that
following the prayer and pledge, the
morning hour be deemed expired, the
Journal of proceedings be approved to
date, the time for the two leaders be
reserved, and the Senate then return to
executive session and resume consider-
ation of the nomination of William
Pryor to be a U.S. circuit judge for the
Eleventh Circuit, as provided under the
previous order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PROGRAM

Mr. McCONNELL. Tomorrow, the
Senate will resume consideration of
the nomination of Bill Pryor to be a
U.S. circuit judge for the Eleventh Cir-
cuit. Earlier today, cloture was in-
voked on the Pryor nomination by a
vote of 67 to 32. Under a previous order,
the time until 4 p.m. will be equally di-
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vided for debate on that nomination.
At 4 p.m., the Senate will proceed to a
vote on confirmation. The vote on the
Pryor nomination will be the first vote
of the day.

Following the Pryor confirmation
vote, the Senate will consider the Grif-
fin and McKeague nominations to the
Sixth Circuit. We will debate those
nominations concurrently and vote on
confirmation tomorrow evening. I
would say to our colleagues, we are not
finished when we finish the vote on
Judge Pryor tomorrow afternoon. We
have two more very important nomina-
tions to the Sixth Circuit, a circuit
that has been 25-percent vacant for
many years. So we will not be able to
conclude until we finish all of those
nominations tomorrow.

———

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. McCONNELL. Mr. President, if
there is no further business to come be-
fore the Senate, I ask unanimous con-
sent that the Senate stand in adjourn-
ment under the previous order.

There being no objection, the Senate,
at 6:46 p.m., adjourned until Thursday,
July 9, 2005, at 9:30 a.m.

————

NOMINATIONS

Executive nominations received by
the Senate June 8, 2005:

THE JUDICIARY

JOHN RICHARD SMOAK, OF FLORIDA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE NORTHERN DISTRICT
OF FLORIDA, VICE C. ROGER VINSON, RETIRED.

DEPARTMENT OF JUSTICE

KENNETH L. WAINSTEIN, OF VIRGINIA, TO BE UNITED
STATES ATTORNEY FOR THE DISTRICT OF COLUMBIA
FOR THE TERM OF FOUR YEARS, VICE ROSCOE CONKLIN
HOWARD, JR., RESIGNED.

IN THE AIR FORCE

THE FOLLOWING AIR NATIONAL GUARD OF THE UNITED
STATES OFFICERS FOR APPOINTMENT IN THE RESERVE
OF THE AIR FORCE TO THE GRADES INDICATED UNDER
TITLE 10, U.S.C., SECTION 12203:

To be major general

BRIGADIER GENERAL CHARLES W. COLLIER, JR., 0000
BRIGADIER GENERAL SCOTT A. HAMMOND, 0000
BRIGADIER GENERAL HENRY C. MORROW, 0000
BRIGADIER GENERAL ROGER C. NAFZIGER, 0000
BRIGADIER GENERAL GARY L. SAYLER, 0000
BRIGADIER GENERAL DARRYLL D.M. WONG, 0000

To be brigadier general

COLONEL MICHAEL D. AKEY, 0000
COLONEL FRANCES M. AUCLAIR, 0000
COLONEL KATHLEEN F. BERG, 0000
COLONEL JAMES A. BUNTYN, 0000
COLONEL STANLEY E. CLARKE III, 0000
COLONEL JAMES F. DAWSON, JR., 0000
COLONEL MICHAEL D. GULLIHUR, 0000
COLONEL TONY A. HART, 0000

COLONEL MARTIN K. HOLLAND, 0000
COLONEL MARY J. KIGHT, 0000

COLONEL JAMES W. KWIATKOWSKI, 0000
COLONEL ULAY W. LITTLETON, JR., 0000
COLONEL PATRICK J. MOISIO, 0000
COLONEL LODA R. MOORE, 0000

COLONEL THOMAS A. PERARO, 0000
COLONEL WILLIAM M. SCHUESSLER, 0000
COLONEL ROBERT M. STONESTREET, 0000
COLONEL JANNETTE YOUNG, 0000

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT
IN THE UNITED STATES AIR FORCE TO THE GRADE INDI-
CATED UNDER TITLE 10, U.S.C., SECTION 624:

To be brigadier general

COL. DAVID G. EHRHART, 0000
COL. RICHARD C. HARDING, 0000

IN THE ARMY

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES ARMY TO THE GRADE INDICATED
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WHILE ASSIGNED TO A POSITION OF IMPORTANCE AND
RESPONSIBILITY UNDER TITLE 10, U.S.C., SECTION 601:

To be lieutenant general
LT. GEN. WALTER L. SHARP, 0000

———

CONFIRMATIONS
Executive nominations confirmed by
the Senate: Wednesday, June 8, 2005:
DEPARTMENT OF HEALTH AND HUMAN SERVICES

DANIEL R. LEVINSON, OF MARYLAND, TO BE INSPEC-
TOR GENERAL, DEPARTMENT OF HEALTH AND HUMAN
SERVICES.

CONGRESSIONAL RECORD — SENATE

DEPARTMENT OF HOMELAND SECURITY

PHILIP J. PERRY, OF VIRGINIA, TO BE GENERAL COUN-
SEL, DEPARTMENT OF HOMELAND SECURITY.

THE ABOVE NOMINATION WAS APPROVED SUBJECT TO
THE NOMINEE'S COMMITMENT TO RESPOND TO RE-
QUESTS TO APPEAR AND TESTIFY BEFORE ANY DULY
CONSTITUTED COMMITTEE OF THE SENATE.

THE JUDICIARY

JANICE R. BROWN, OF CALIFORNIA, TO BE UNITED
STATES CIRCUIT JUDGE FOR THE DISTRICT OF COLUM-
BIA CIRCUIT.

DEPARTMENT OF JUSTICE

REGINA B. SCHOFIELD, OF VIRGINIA, TO BE AN ASSIST-
ANT ATTORNEY GENERAL.

June 8, 2005

PAUL D. CLEMENT, OF VIRGINIA, TO BE SOLICITOR
GENERAL OF THE UNITED STATES.

GRETCHEN C. F. SHAPPERT, OF NORTH CAROLINA, TO
BE UNITED STATES ATTORNEY FOR THE WESTERN DIS-
TRICT OF NORTH CAROLINA FOR THE TERM OF FOUR
YEARS.

ANTHONY JEROME JENKINS, OF VIRGIN ISLANDS, TO
BE UNITED STATES ATTORNEY FOR THE DISTRICT OF
THE VIRGIN ISLANDS FOR THE TERM OF FOUR YEARS.

STEPHEN JOSEPH MURPHY III, OF MICHIGAN, TO BE
UNITED STATES ATTORNEY FOR THE EASTERN DISTRICT
OF MICHIGAN FOR THE TERM OF FOUR YEARS.
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