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The Senate met at 9:45 a.m. and was
called to order by the President pro
tempore (Mr. STEVENS).

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Almighty and everlasting God, the
center of our joy, give us this day what
we need to honor Your Name. Provide
us with a steadfastness of purpose that
will enable us to accomplish shared ob-
jectives. Strengthen us with the will-
ingness to bear burdens and the cour-
age to persevere. Impart to us the wis-
dom to know what is right and the
strength to do it. Empower us to forget
our failures and to press toward the
prize of becoming more like You.

Give our Senators a faith that will
not shrink though pressed by many a
foe. As they seek to do Your will, di-
rect their paths. Grant us the vision
and the power to transform dark yes-
terdays into bright tomorrows.

We pray in Your Holy Name. Amen.

——
PLEDGE OF ALLEGIANCE
The PRESIDENT pro tempore led the
Pledge of Allegiance, as follows:
I pledge allegiance to the Flag of the
United States of America, and to the Repub-

lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———
RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, leadership time is
reserved.

———

EXECUTIVE SESSION

NOMINATION OF JOHN G. ROB-
ERTS, JR., TO BE CHIEF JUSTICE
OF THE UNITED STATES—Re-
sumed

The PRESIDENT pro tempore. Under
the previous order, the Senate will pro-

Senate

ceed to executive session for the con-
sideration of Calendar No. 317, which
the clerk will report.

The legislative clerk read the nomi-
nation of John G. Roberts, Jr., of
Maryland, to be Chief Justice of the
United States.

The PRESIDENT pro tempore. Under
the previous order, the time from 10
a.m. until 11 a.m. will be under the
control of the majority leader or his
designee.

RECOGNITION OF THE ACTING MAJORITY LEADER

The acting majority leader is recog-
nized.

Mr. McCONNELL. Thank you, Mr.
President.

SCHEDULE

Mr. President, shortly, we will re-
sume consideration of John Roberts to
be Chief Justice of the United States.
Last night, we locked in a consent
which provides for the final vote on
confirmation. That vote will occur at
11:30 a.m. on Thursday.

Today, we have controlled time to
allow Senators to come to the Chamber
to give their statements on this ex-
tremely important nomination. As
usual, we will recess from 12:30 until
2:15 for the weekly policy luncheons.

As mentioned last night, the Appro-
priations Committee is expected to re-
port the Defense appropriations bill to-
morrow. We expect the Senate to begin
consideration of that bill on Thursday
following the Roberts nomination.

I also remind my colleagues that we
need to pass a continuing resolution by
the close of business this week.

Finally, I once again alert all Mem-
bers that we are working under a very
compressed schedule. Next week, we
will need to accommodate the Rosh Ha-
shanah holiday, and therefore we will
be stacking rollcall votes for midweek.
Given this schedule, it is extremely im-
portant that we use our time wisely,
both this week and obviously next
week as well. Therefore, Members
should anticipate busy sessions Thurs-
day and Friday of this week. Friday

will be a working day as we make
progress on the Defense appropriations
bill. Senators should plan their sched-
ules accordingly.

Mr. President, I suggest the absence
of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DURBIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER (Mr.
SUNUNU). Without objection, it is so or-
dered.

Mr. DURBIN. Mr. President, I ask
unanimous consent to speak as if in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DISASTER ASSISTANCE

Mr. DURBIN. Mr. President, it is
very clear from Hurricane Rita and
Hurricane Katrina that America is now
learning how to be prepared for disas-
ters. Many more positive things hap-
pened as a result of the threat of Hurri-
cane Rita than happened just a few
weeks before in Louisiana, Mississippi,
and Alabama. We now know that it is
not a question of pointing the finger of
blame, but those of us in leadership in
Washington need to get to the bottom
of this—not so we can decide who was
wrong in days gone by but, frankly, to
make sure this doesn’t happen again.

The American people do not want to
know who wins the game of ‘‘gotcha”
here; they want to know if America is
ready for the next disaster. We were
clearly not prepared for Hurricane
Katrina. The scenes we all saw night
and day on television of helpless vic-
tims in New Orleans and other commu-
nities remind us over and over again
that the Federal Emergency Manage-
ment Agency was not prepared for this
challenge. We came to that realization
when Mr. Brown was asked to leave
FEMA. I believe that was the right de-
cision.
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But I was stunned to learn that he is
still on the payroll. It is hard to imag-
ine that this man who was at FEMA
with such a thin résumé and such lim-
ited experiences dealing with disasters
was asked to leave and be replaced and
then continues on as a consultant to
FEMA. He is going to be scrutinized
today by a panel in the House of Rep-
resentatives that may ask him some
questions about what he did. The first
thing they should ask him is by what
standard is he still on the Federal pay-
roll. Why is this man still being paid
by the Federal Government? The ad-
ministration clearly cannot inves-
tigate itself when it comes to Hurri-
cane Katrina, and this decision to keep
Mr. Brown on the payroll reflects on
what he did in the past but, more im-
portantly, what he might do in the fu-
ture. He doesn’t have the skill set
needed for the disasters that could
come as soon as tomorrow. Why is he
still there? I don’t believe this is the
right way to approach a natural dis-
aster or a terrorist disaster. We need to
put people in place who understand
how to deal with it.

I believe the President was right in
removing Mr. Brown and putting in his
place Commander Allen from the Coast
Guard. I have met with him in New Or-
leans. He is a man who apparently
takes control of the situation and does
it very well, and I believe we should
give him a chance to lead—to make
certain that we handle that past dis-
aster but also that we are prepared for
the next one.

But this is a recurring problem. It
isn’t just a question of Michael Brown
being replaced by Commander Allen. It
is a question of whether there are peo-
ple in other key spots in this Govern-
ment who do not have the qualifica-
tions to lead.

Make no mistake about it: Every
President brings in people of their own
political persuasion and friendship.
This happened from time immemorial.
It is understandable that sometimes
these people do an excellent job. I can
recall when President Clinton sug-
gested that Jamie Lee Witt from Ar-
kansas, his emergency management di-
rector, was coming up to run FEMA in
Washington. I want to tell you that
when I heard that, I thought: Here we
go again, an old political friend is
going to come up here and run this im-
portant agency. This could be awful. I
am happy to report I was wrong. Jamie
Lee Witt did an extraordinary job. I
never heard a word of criticism about
the job he did for 8 years in Wash-
ington. He had skills, extraordinary
skills, and brought them to the job.
But we need at this moment in time to
ask critical questions as to whether
there are men and women in this ad-
ministration such as Michael Brown
who are not prepared to deal with the
next challenge to the United States.

I ask unanimous consent to have
printed in the RECORD an article from
Time magazine of this week entitled
“How Many More Mike Browns Are
Out There?”’
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From TIME Magazine, Sep. 25, 2005]

How MANY MORE MIKE BROWNS ARE OUT
THERE?

(By Mark Thompson, Karen Tumulty, and
Mike Allen)

In presidential politics, the victor always
gets the spoils, and chief among them is the
vast warren of offices that make up the fed-
eral bureaucracy. Historically, the U.S. pub-
lic has never paid much attention to the peo-
ple the President chooses to sit behind those
thousands of desks. A benign cronyism is
more or less presumed, with old friends and
big donors getting comfortable positions and
impressive titles, and with few real con-
sequences for the nation.

But then came Michael Brown. When
President Bush’s former point man on disas-
ters was discovered to have more expertise
about the rules of Arabian horse competition
than about the management of a catas-
trophe, it was a reminder that the com-
petence of government officials who are not
household names can have a life or death im-
pact. The Brown debacle has raised pointed
questions about whether political connec-
tions, not qualifications, have helped an un-
usually high number of Bush appointees land
vitally important jobs in the Federal Gov-
ernment.

The Bush Administration didn’t invent
cronyism; John F. Kennedy turned the Jus-
tice Department over to his brother, while
Bill Clinton gave his most ambitious domes-
tic policy initiative to his wife. Jimmy
Carter made his old friend Bert Lance his
budget director, only to see him hauled in
front of the Senate to answer questions on
his past banking practices in Georgia, and
George H.W. Bush deposited so many friends
at the Commerce Department that the agen-
cy was known internally as ‘‘Bush Gardens.”’
The difference is that this Bush Administra-
tion had a plan from day one for remakmg
the bureaucracy, and has done so with great-
er success.

As far back as the Florida recount, soon-
to-be Vice President Dick Cheney was poring
over organizational charts of the govern-
ment with an eye toward stocking it with
people sympathetic to the incoming Admin-
istration. Clay Johnson III, Bush’s former
Yale roommate and the Administration’s
chief architect of personnel, recalls pre-
paring for the inner circle’s first trip from
Austin, Texas, to Washington: ‘“We were
standing there getting ready to get on a
plane, looking at each other like: Can you
believe what we’re getting ready to do?”’

The Office of Personnel Management’s
Plum Book, published at the start of each
presidential Administration, shows that
there are more than 3,000 positions a Presi-
dent can fill without consideration for civil
service rules. And Bush has gone further
than most Presidents to put political stal-
warts in some of the most important govern-
ment jobs you’ve never heard of, and to give
them genuine power over the bureaucracy.
““These folks are really good at using the in-
struments of government to promote the
President’s political agenda,” says Paul
Light, a professor of public service at New
York University and a well-known expert on
the machinery of government. ‘“‘And I think
that takes you well into the gray zone where
few Presidents have dared to go in the past.
It’s the coordination and centralization
that’s important here.”

The White House makes no apologies for
organizing government in a way that makes
it easier to carry out Bush’s agenda. Johnson
says the centralization is ‘‘very intentional,
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and it starts with the people you pick . . .
They’re there to implement the President’s
priorities.”” Johnson asserts that appointees
are chosen on merit, with political creden-
tials used only as a tie breaker between
qualified people. ‘‘Everybody knows some-
body,” he says. ‘“Were they appointed be-
cause they knew somebody? No. What we fo-
cused on is: Does the government work, and
can it be caused to work better and more re-
sponsibly? ... We want the programs to
work.” But across the government, some ex-
perienced civil servants say they are being
shut out of the decision making at their
agencies. ‘It depresses people, right down to
the level of a clerk-typist,” says Leo Bosner,
head of the Federal Emergency Management
Agency’s (FEMA’s) largest union. ‘“The sen-
ior to mid-level managers have really been
pushed into a corner career-wise.”

Some of the appointments are raising seri-
ous concerns in the agencies themselves and
on Capitol Hill about the competence and
independence of agencies that the country
relies on to keep us safe, healthy and secure.
Internal e-mail messages obtained by TIME
show that scientists’ drug-safety decisions at
the Food and Drug Administration (FDA) are
being second-guessed by a 33-year-old doctor
turned stock picker. At the Office of Man-
agement and Budget, an ex-lobbyist with
minimal purchasing experience oversaw $300
billion in spending, until his arrest last
week. At the Department of Homeland Secu-
rity, an agency the Administration initially
resisted, a well-connected White House aide
with minimal experience is poised to take
over what many consider the single most
crucial post in ensuring that terrorists do
not enter the country again. And who is act-
ing as watchdog at every federal agency? A
corps of inspectors general who may be in-
creasingly chosen more for their political
credentials than their investigative ones.

Nowhere in the federal bureaucracy is it
more important to insulate government ex-
perts from the influences of politics and spe-
cial interests than at the Food and Drug Ad-
ministration, the agency charged with assur-
ing the safety of everything from new vac-
cines and dietary supplements to animal feed
and hair dye. That is why many within the
department, as well as in the broader sci-
entific community, were startled when, in
July, Scott Gottlieb was named deputy com-
missioner for medical and scientific affairs,
one of three deputies in the agency’s second-
ranked post at FDA.

His official FDA biography notes that
Gottlieb, 33, who got his medical degree at
Mount Sinai School of Medicine, did a pre-
vious stint providing policy advice at the
agency, as well as at the Centers for Medi-
care and Medicaid Services, and was a fellow
at the American Enterprise Institute, a con-
servative think tank. What the bio omits is
that his most recent job was as editor of a
popular Wall Street newsletter, the Forbes/
Gottlieb Medical Technology Investor, in
which he offered such tips as ‘“‘Three Biotech
Stocks to Buy Now.”” In declaring Gottlieb a
“noted authority’” who had written more
than 300 policy and medical articles, the bi-
ography neglects the fact that many of those
articles criticized the FDA for being too slow
to approve new drugs and too quick to issue
warning letters when it suspects ones al-
ready on the market might be unsafe. FDA
Commissioner Lester Crawford, who resigned
suddenly and without explanation last Fri-
day, wrote in response to e-mailed questions
that Gottlieb is ‘‘talented and smart, and I
am delighted to have been able to recruit
him back to the agency to help me fulfill our
public-health goals.” But others, including
Jimmy Carter-era FDA Commissioner Don-
ald Kennedy, a former Stanford University
president and now executive editor-in-chief



September 27, 2005

of the journal Science, say Gottlieb breaks
the mold of appointees at that level who are
generally career FDA scientists or experts
well known in their field. “The appointment
comes out of nowhere. I've never seen any-
thing like that,” says Kennedy.

Gottlieb’s financial ties to the drug indus-
try were at one time quite extensive. Upon
taking his new job, he recused himself for up
to a year from any deliberations involving
nine companies that are regulated by the
FDA and ‘‘where a reasonable person would
question my impartiality in the matter.”
Among them are Eli Lilly, Roche and Proc-
tor & Gamble, according to his Aug. 5 “‘Dis-
qualification Statement Regarding Former
Clients,” a copy of which was obtained by
TIME. Gottlieb, though, insists that his role
at the agency is limited to shaping broad
policies, such as improving communication
between the FDA, doctors and patients, and
developing a strategy for dealing with
pandemics of such diseases as flu, West Nile
virus and SARS.

Would he ever be involved in determining
whether an individual drug should be on the
market? ‘‘Of course not,”” Gottlieb told
TIME. “Not only wouldn’t I be involved in
that . . . But I would not be in a situation
where I would be adjudicating the scientific
or medical expertise of the [FDA] on a re-
view matter. That’s not my role. It’s not my
expertise. We defer to the career staff to
make scientific and medical decisions.”

Behind the scenes, however, Gottlieb has
shown an interest in precisely those kinds of
deliberations. One instance took place on
Sept. 15, when the FDA decided to stop the
trial of a drug for multiple sclerosis during
which three people had developed an unusual
disorder in which their bodies eliminated
their blood platelets and one died of
intracerebral bleeding as a result. In an e-
mail obtained by TIME, Gottlieb speculated
that the complication might have been the
result of the disease and not the drug. ‘‘Just
seems like an overreaction to place a clinical
hold” on the trial, he wrote. An FDA sci-
entist rejected his analysis and replied that
the complication ‘‘seems very clearly a drug-
related event.” Two days prior, when word
broke that the FDA had sent a ‘‘non-approv-
able’ letter to Pfizer Inc., formally rejecting
its Oporia drug for osteoporosis, senior offi-
cials at the FDA’s Center for Drug Evalua-
tion and Research received copies of an e-
mail from Gottlieb expressing his surprise
that what he thought would be a routine ap-
proval had been turned down. Gottlieb asked
for an explanation.

Gottlieb defends his e-mails, which were
circulated widely at the FDA. ‘“Part of my
job is to ask questions both so I understand
how the agency works, and how it reaches its
decisions,” he told TIME. However, a sci-
entist at the agency said they ‘‘really con-
firmed people’s worst fears that he was only
going to be happy if we were acting in a way
that would make the pharmaceutical indus-
try happy.”

The Oporia decision gave Pfizer plenty of
reason to be unhappy: the drug had been ex-
pected to produce $1 billion a year in sales
for the company. Pfizer’s stock fell 1.4% the
day the rejection was announced. The FDA
has not revealed why it rejected the drug,
and Pfizer has said it is ‘‘considering various
courses of action” that might resuscitate its
application for approval.

Health experts note that Gottlieb’s ap-
pointment comes at a time of increased ten-
sion between the agency and drug compa-
nies, which are concerned that new drugs
will have a more difficult time making it
onto the market in the wake of the type of
safety problems that persuaded Merck to
pull its best-selling painkiller Vioxx from
the market last year. The agency’s independ-
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ence has also come under question, most re-
cently with its decision last month to pre-
vent the emergency contraceptive known as
Plan B from being sold over the counter,
after an FDA advisory panel recommended it
could be. That Gottlieb sits at the second
tier of the agency, critics say, sends any-
thing but a reassuring signal.

David Safavian didn’t have much hands-on
experience in government contracting when
the Bush Administration tapped him in 2003
to be its chief procurement officer. A law-
school internship helping the Pentagon buy
helicopters was about the extent of it. Yet as
administrator of the Office of Federal Pro-
curement Policy, Safavian, 38, was placed in
charge of the $300 billion the government
spends each year on everything from paper
clips to nuclear submarines, as well as the
$62 billion already earmarked for Hurricane
Katrina recovery efforts. It was his job to en-
sure that the government got the most for
its money and that competition for federal
contracts—among companies as well as be-
tween government workers and private con-
tractors—was fair. It was his job until he re-
signed on Sept. 16 and was subsequently ar-
rested and charged with lying and obstruct-
ing a criminal investigation into Republican
lobbyist Jack Abramoff’s dealings with the
Federal Government.

Safavian spent the bulk of  his
pregovernment career as a lobbyist, and his
nomination to a top oversight position
stunned the tightly knit federal procurement
community. A dozen procurement experts
interviewed by TIME said he was the most
unqualified person to hold the job since its
creation in 1974. Most of those who held the
post before Safavian were well-versed in the
arcane world of federal contracts. ‘‘Safavian
is a good example of a person who had great
party credentials but no substantive creden-
tials,” says Danielle Brian, executive direc-
tor of the Project on Government Oversight,
a mnonprofit Washington watchdog group.
“It’s one of the most powerful positions in
terms of impacting what the government
does, and the kind of job—like FEMA direc-
tor—that needs to be filled by a profes-
sional.” Nevertheless, Safavian’s April 2004
confirmation hearing before the Senate Gov-
ernmental Affairs Committee (attended by
only five of the panel’s 17 members) lasted
just 67 minutes, and not a single question
was asked about his qualifications.

The committee did hold up Safavian’s con-
firmation for a year, in part because of con-
cerns about work his lobbying firm, Janus-
Merritt Strategies, had done that he was re-
quired to divulge to the panel but failed to.
The firm’s filings showed that it represented
two men suspected of links to terrorism
(Safavian said one of the men was ‘‘erro-
neously listed,” and the other’s omission was
an ‘‘inadvertent error’) as well as two sus-
pect African regimes. Ultimately, the com-
mittee and the full Senate unanimously ap-
proved Safavian for the post.

His political clout, federal procurement ex-
perts say privately, came from his late-1990s
lobbying partnership with Grover Norquist,
now head of Americans for Tax Reform and
a close ally of the Bush Administration.
Norquist is an antitax advocate who once fa-
mously declared that his goal was to shrink
the Federal Government so he could ‘‘drag it
into the bathroom and drown it in the bath-
tub.” As the U.S. procurement czar, Safavian
was pushing in that direction by seeking to
shift government work to private contrac-
tors, contending it was cheaper. Federal pro-
curement insiders say his relationship with
Norquist gave Safavian the edge in snaring
the procurement post. But Norquist has ‘“‘no
memory’’ of urging the Administration to
put Safavian in the post, says an associate
speaking on Norquist’s behalf. A White
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House official said Norquist ‘‘didn’t influ-
ence the decision.” Clay Johnson, who was
designated by the White House to answer all
of TIME’s questions about administration
staffing issues and who oversaw the procure-
ment post, says Safavian was ‘‘by far the
most qualified person” for the job. Perhaps
it also didn’t hurt that Safavian’s wife Jen-
nifer works as a lawyer for the House Gov-
ernment Reform Committee, which oversees
federal contracting.

In addition, Safavian had worked at a law
firm in the mid-’90s with Jack Abramoff, one
of the capital’s highest-paid lobbyists, a top
G.0O.P. fund raiser and a close friend of House
majority leader Tom DeLay. Abramoff was
indicted last month on unrelated fraud and
conspiracy charges. In 2002, Abramoff invited
Safavian on a weeklong golf outing to Scot-
land’s famed St. Andrews course (as
Abramoff had done with DeLay in 2000).
Seven months after the trip, an anonymous
call to a government hotline said lobbyists
had picked up the tab for the jaunt. That
wasn’t true; Safavian paid $3,100 for the trip.
But the government alleges that he lied
when he repeatedly told investigators that
Abramoff had no business dealings with the
General Services Administration, where
Safavian worked at the time. Prosecutors al-
leged last week, however, that Safavian
worked closely with Abramoff—identified
only as ‘“‘Lobbyist A’ in the criminal com-
plaint against Safavian—to give Abramoff an
inside track in his efforts to acquire control
of two pieces of federal property in the Wash-
ington area. Safavian, who is free without
bail, declined to be interviewed for this
story. His attorney, Barbara Van Gelder,
said the government is trying to pressure her
client to help in its probe of Abramoff. ‘‘This
is a creative use of the criminal code to se-
cure his cooperation,” she said.

Three days after the Sept. 12 resignation of
FEMA’s Michael Brown, Julie Mpyers, the
Bush Administration’s nominee to head Im-
migration and Customs Enforcement (ICE)
came before the Senate Homeland Security
and Governmental Affairs Committee. The
session did not go well. “‘I think we ought to
have a meeting with [Homeland Security
Secretary] Mike Chertoff,”” Ohio Republican
George Voinovich told Myers. “‘I'd really like
to have him spend some time with us, telling
us personally why he thinks you’re qualified
for the job. Because based on the résumeé, I
don’t think you are.”

Immigration and Customs Enforcement is
one of 22 agencies operating under the um-
brella of the Department of Homeland Secu-
rity, but its function goes to the heart of
why the department was created: to prevent
terrorists from slipping into the U.S. If that
weren’t enough, the head once must also
contend with money launderers, drug smug-
glers, illegal-arms merchants and the vast
responsibility that comes with managing
20,000 government employees and a $4 billion
budget. Expectations were high that whoever
was appointed to fill the job would be, in the
words of Michael Greenberger, head of the
University of Maryland’s Center for Health
and Homeland Security, ‘‘a very high-pow-
ered, well-recognized intelligence manager.

Instead the Administration nominated
Myers, 36, currently a special assistant han-
dling personnel issues for Bush. She has ex-
perience in law enforcement management,
including jobs in the White House and the
Commerce, Justice and Treasury depart-
ments, but she barely meets the five-year
minimum required by law. Her most signifi-
cant responsibility has been as Assistant
Secretary for Export Enforcement at the
Commerce Department, where, she told Sen-
ators, she supervised 170 employees and a $25
million budget.

Myers may appear short on qualifications,
but she has plenty of connections. She
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worked briefly for Chertoff as his chief of
staff at the Justice Department’s criminal
division, and two days after her hearing, she
married Chertoff’s current chief of staff,
John Wood. Her uncle is Air Force General
Richard Myers, the outgoing Chairman of
the Joint Chiefs of Staff. Julie Myers was on
her honeymoon last week and was unavail-
able to comment on the questions about her
qualifications raised by the Senate. A rep-
resentative referred TIME to people who had
worked with her, one of whom was Stuart
Levey, the Treasury Department’s Under
Secretary for Terrorism and Financial
Crime. ‘‘She was great, and she impressed ev-
eryone around her in all these jobs,” he said.
““She’s very efficient, and she’s assertive and
strong and smart, and I think she’s wonder-
ful.”

To critics, Myers’ appointment is a symp-
tom of deeper ills in the Homeland Security
Department, a huge new bureaucracy that
the Bush Administration resisted creating.
Among those problems, they say, is a tend-
ency on the part of the Administration’s po-
litical appointees to discard in-house exper-
tise, particularly when it could lead to addi-
tional government regulation of industry.
For instance, when Congress passed the in-
telligence reform bill last year, it gave the
Transportation Security Administration
(TSA) a deadline of April 1, 2005, to come up
with plans to assess the threat to various
forms of shipping and transportation—in-
cluding rail, mass transit, highways and
pipelines—and make specific proposals for
strengthening security. Two former high-
ranking Homeland Security officials tell
TIME that the plans were nearly complete
and had been put into thick binders in early
April for final review when Deputy Secretary
Michael Jackson abruptly reassigned that
responsibility to the agency’s policy shop.
Jackson was worried that presenting Con-
gress with such detailed proposals would
only invite it to return later and demand to
know why Homeland Security had not car-
ried them out. “‘If we put this out there, this
is what we’re going to be held to,” says one
of the two officials, characterizing Jackson’s
stance. Nearly six months after Congress’s
deadline, in the wake of the summer’s sub-
way bombings in London, TSA spokeswoman
Amy Von Walter says the agency is in the
process of declassifying the document and
expects to post a short summary on its
website soon.

In the meantime, Myers’ nomination could
be in trouble. Voinovich says his concerns
were satisfied after a 35-minute call with
Chertoff, in which the Homeland Security
Secretary argued forcefully on Mpyers’ be-
half. But other senators are raising ques-
tions, and Democrats have seized on Myers’
appointment as an example of the Bush Ad-
ministration’s preference for political allies
over experience.

The Post-Watergate law creating the posi-
tion of inspector general (IG) states that the
federal watchdogs must be hired ‘“‘without
regard to political affiliation,” on the basis
of their ability in such disciplines as ac-
counting, auditing and investigating. It may
not sound like the most exciting job, but the
57 inspectors general in the Federal Govern-
ment can be the last line of defense against
fraud and abuse. Because their primary duty
is to ask nosy questions, their independence
is crucial.

But critics say some of the Bush IGs have
been too cozy with the Administration. ‘“The
IGs have become more political over the
years, and it seems to have accelerated,”
said A. Ernest Fitzgerald, who has been bat-
tling the Defense Department since his 1969
discovery of $2 billion in cost overruns on a
cargo plane, and who, at 79, still works as a
civilian Air Force manager. A study by Rep-
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resentative Henry Waxman of California, the
top Democrat on the House Government Re-
form Committee, found that more than 60%
of the IGs nominated by the Bush Adminis-
tration had political experience and less
than 20% had auditing experience—almost
the obverse of those measures during the
Clinton Administration. About half the cur-
rent IGs are holdovers from Clinton.

Johnson says political connections may be
a thumb on the scale between two candidates
with equal credentials, but rarely are they
the overriding factor in a personnel decision.
Speaking of all such appointments, not just
the IGs, he said, ‘I am aware of one or two
situations where politics carried the day and
the person was not in the job a year later.”

Still, several of the President’s IGs fit
comfortably into the friends-and family cat-
egory. Until recently, the most famous Bush
inspector general was Janet Rehnquist, a
daughter of the late Chief Justice. Rehnquist
had been a lawyer for the Senate Permanent
Subcommittee on Investigations and worked
in the counsel’s office during George H.W.
Bush’s presidency before becoming an IG at
the Department of Health and Human Serv-
ices. In that sense, she was qualified for the
job. But a scathing report by the Govern-
ment Accountability Office asserted that she
had ‘‘created the perception that she lacked
appropriate independence in certain situa-
tions”” and had ‘‘compromised her ability to
serve as an effective leader.”” Rehnquist also
faced questions about travel that included
sightseeing and free time, her decision to
delay an audit of the Florida pension system
at the request of the President’s brother,
Governor Jeb Bush of Florida, and the unau-
thorized gun she kept in her office. She re-
signed in June 2003 ahead of the report.

Three weeks ago, however, Joseph Schmitz
supplanted Rehnquist as the most notorious
Bush IG. Schmitz, who worked as an aide to
former Reagan Administration Attorney
General Ed Meese and whose father John was
a Republican Congressman from Orange
County, Calif., quit his post at the Pentagon
following complaints from Senate Finance
Committee chairman Charles Grassley, Re-
publican of Iowa. In particular, Grassley
questioned Schmitz’s acceptance of a trip to
South Korea, paid for in part by a former
lobbying client, according to Senate staff
members and public lobbying records, and
Schmitz’s use of eight tickets to a Wash-
ington Nationals baseball game. But those
issues aren’t the ones that led to questions
about his independence from the White
House. Those concerns came to light after
Schmitz chose to show the White House his
department’s final report on a multiyear in-
vestigation into the Air Force’s plan to lease
air-refueling tankers from Boeing for much
more than it would have cost to buy them.
After two weeks of talks with the Adminis-
tration, Schmitz agreed to black out the
names of senior White House officials who
appeared to have played a role in pushing
and approving what turned out to be a con-
troversial procurement arrangement.
Schmitz ultimately sent the report to Cap-
itol Hill, but Senators are irked that they
have not yet received an original, unredacted
copy.

Congressional aides said they are still
scratching their heads about how Schmitz
got his job. He now works for the parent
company of Blackwater USA, a military con-
tractor that, in his old job, he might have
been responsible for investigating.

Mr. DURBIN. Mr. President, I will
tell you, when we hear about the con-
tracts that are being let for Hurricane
Katrina and other natural disasters, it
raises similar questions. Just last
week, the head of procurement in the
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White House, Mr. Safavian, was ar-
rested. He was the top man in the
White House when it came to procure-
ment and contracts. Because of some
misrepresentations that he apparently
made—it has been alleged that he made
these misrepresentations—he has been
asked to step down from this spot in
the White House.

But we have to ask about the con-
tracts that are being let now for Hurri-
cane Katrina. The Senate and House
approved some $60 billion for emer-
gency aid. So far, 80 percent of the con-
tracts that FEMA has let are no-bid
contracts. They have just awarded
them to companies without any com-
petitive bidding whatsoever.

The New York Times on September
26 said as follows:

More than 80 percent of the $1.5 billion of
contracts signed by FEMA alone were award-
ed without bidding, or with limited competi-
tion, government records show, provoking
concerns among auditors and government of-
ficials about the potential for favoritism and
abuse. Already questions have been asked
about the political connection of major con-
tracts.

And the article goes on:

Questions are being raised as to whether
this money is actually going to the victims
and is actually being well spent. It raises a
question of compensation, not just to make
certain these victims and communities get
back on their feet as quickly as possible but
to make certain we are prepared for the next
disaster that may face the United States. We
have seen and read of serious problems which
have occurred with Hurricane Katrina. Some
of the same occurred with Hurricane Rita.

In Texas, in Express News on Sep-
tember 26, it is written that:

Jefferson County Texas Judge Carl Griffith
said the county has encountered problems
gaining access to troops, equipment and sup-
plies needed to help rebuild the storm-bat-
tered region. The judge said local authorities
weren’t able to use about 50 generators the
State had prepositioned at an entertainment
complex until late Sunday night because no
clearance had been given to release them.
Mr. Johnson, Jefferson County Adminis-
trator, said he had asked for generators to
supply power to St. Elizabeth’s Hospital and
was told there were none available. Then he
said, “I had to show the FEMA representa-
tives the generators were sitting in the park-
ing lot.”

So there clearly is a need for us to in-
crease the level of competency and per-
formance when it comes to dealing
with these disasters.

The bottom line is this: If we want to
find out what went wrong and learn
how to avoid it in the future, there is
one thing that we can do and do now as
a Congress which will reach that goal—
an independent, nonpartisan commis-
sion, not a commission created by Re-
publicans or Democrats in Congress of
their own Members, nor an investiga-
tion initiated by the administration to
look at wrongdoing that it might have
committed itself, but an independent,
nonpartisan commission. Some have
argued against it, saying we waited a
year for the 9/11 Commission, why
shouldn’t we wait a year to look into
the problems of Katrina? We waited a
year because the White House opposed
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the creation of that Commission. Ulti-
mately, it was created and did a great
service to this country.

The force that kept the 9/11 Commis-
sion moving—this independent, non-
partisan commission—was the families
who were victims of 9/11. That same
force needs to come forward here. The
victims of Hurricane Katrina and Hur-
ricane Rita should be the moving force
for the creation of an independent,
nonpartisan commission.

The Republican leadership in Con-
gress and the Democratic leadership in
Congress should acknowledge the obvi-
ous: If we are going to get clear an-
swers as to what went wrong so those
mistakes will not be made again, we
need an independent, nonpartisan com-
mission. We shouldn’t be fearful of
them. If they point a finger of blame at
Congress, so be it. If they point a finger
of blame at State and local leaders, so
be it. The important thing is not who
was wrong before, the important thing
is let us make certain that America is
safe in the future.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. HATCH. Mr. President, what is
the time allocation?

The PRESIDING OFFICER. The time
between 10 a.m. and 11 a.m. is under
the control of the majority leader or
his designee.

Mr. HATCH. Thank you.

Mr. President, I rise once again to
speak in favor of the nomination of
John Roberts. I urge all of my col-
leagues in the Senate to vote to make
John Roberts the next Chief Justice of
the United States.

The central focus this week is prop-
erly on the nomination of Judge Rob-
erts. In addition, the manner in which
the Senate acts on this nomination
also will be subject to public scrutiny.
In this regard, I join those who have
commended Senator SPECTER and Sen-
ator LEAHY and other members of the
Judiciary Committee for working to-
gether to plan and carry out a fair se-
ries of hearings on the Roberts nomina-
tion.

This week, the full Senate faces the
challenge of debating the merits of
John Roberts to serve as our Nation’s
17th Chief Justice. A widely respected
journalist, David Broder, observed
about the Roberts nomination:

He is so obviously ridiculously well
equipped to lead government’s third branch
that it is hard to imagine how any Democrat
can justify a vote against his confirmation.

To put a fine point on it, if Demo-
crats do not vote for John Roberts, is it
fair to ask whether some Democrats
will ever give a fair shake to any Re-
publican Supreme Court nominee?

I recognize that many leftwing spe-
cial interest groups are putting a lot of
pressure on Democratic Senators to
vote against this extraordinarily quali-
fied nominee. For example, last
Wednesday, September 21, 2005, the
newspaper Rollcall contained an arti-
cle with the headline ‘‘Liberal Groups
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Lecture Democrats on Roberts.” Let
me read a portion of this article:

. . . Sens. Dick Durbin and Charles Schumer
received a sharp rebuke at a weekend meet-
ing in Los Angeles from wealthy activists
such as television producer Norman Lear
over Roberts’ glide path to confirmation.

At an event on behalf of People for the
American Way, the first of the major liberal
groups to announce opposition to Roberts,
Lear lashed out at the Democrats for not
mounting more determined resistance to the
nomination, according to several sources fa-
miliar with the event.

Schumer, chairman of the Democratic Sen-
atorial Campaign Committee, confirmed
that the event included a ‘frank discussion’
between activists and the Senators.

That says it all, the pressure on our
colleagues on the other side: lectures,
sharp rebukes, frank discussions. It
sounds as if there may be some dissen-
sion in ‘““All in the Family.” One can
only wonder if ‘‘the Meathead” took
part in this harangue against the Sen-
ators. I have no doubt that pressure
from some liberal groups was substan-
tial.

There are compelling reasons why
the health of both the Senate and Judi-
ciary require that this vote should be
about, and only about, John Roberts’
qualification to serve as Chief Justice.
Some leftwing special interest groups
seem to be urging a ‘‘no” vote on this
highly qualified nominee in large part
to somehow send a message to Presi-
dent Bush, as he deliberates on how to
fill the remaining vacancy on the Su-
preme Court. If that is the case, it is a
garbled, misguided message.

I understand the political fact of life
that some outside interest groups nor-
mally affiliated with the Republican
side of the aisle might have preferred
that Republican Senators would have
voted against the Supreme Court nomi-
nees of President Clinton. But I also re-
spect the political reality that he who
wins the White House has the right
under the Constitution to nominate ju-
dicial nominees, including filling Su-
preme Court vacancies.

In undertaking our advice and con-
sent role, the Senate, due to the Con-
stitution, prudence, and tradition,
owes a degree of deference to Presi-
dential nominees. This helps explain
why the two Supreme Court nomina-
tions made by President Clinton were
given broad bipartisan support by the
Senate once they were found to possess
the intellect, integrity, character, and
mainstream judicial philosophy nec-
essary to serve on the Court. When the
votes were counted for these two Clin-
ton nominees, both of whom were
known as socially liberal, Justice
Breyer was confirmed by 87 to 9, and
Justice Ruth Bader Ginsburg was ap-
proved by a 96-to-3 vote. Given the al-
ready stated opposition of both the mi-
nority leader and the assistant minor-
ity leader and many other Democratic
Senators, it does not appear likely that
Judge Roberts will receive the same
level of support from Democrat Sen-
ators as Republican Senators provided
for the last two Democrat nominees.
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This is unfortunate, unjustified, and
unfair. Comity must be a two-way
street.

At least during the debate of this ex-
tremely well-qualified nominee the dis-
tinguished Senator from Massachusetts
has not renewed his over-the-top pledge
“to resist any Neanderthal that is
nominated by this President of the
United States.”

Frankly, I do not think that much of
the opposition against the nominee can
be wholly explained by anything that
Judge Roberts said or did or did not
say over the course of his exemplary
2b-year career as a lawyer.

I commend the growing number of
Democrats, including the ranking
Democrat member of the Senate Judi-
ciary Committee, Senator LEAHY, for
their decisions to support Judge Rob-
erts. I hope many others across the
aisle will join them.

I also commend President Bush for
consulting closely with the Senate and
for sending a truly outstanding nomi-
nee in John Roberts. By all accounts,
the President is continuing his practice
of consulting widely with the Senate in
filling the remaining vacancy on the
Court.

Turning to the merits of this nomi-
nation, I take a few moments to briefly
discuss John Roberts’ education and
experience to help explain why so
many think so highly of this nominee.
Too often in this debate, Judge Rob-
erts’ opponents quickly acknowledged
his brilliance and qualifications before
launching into a series of speculative
if’s, and’s, or but’s that somehow jus-
tify a vote against the confirmation in
their eyes.

The American public realizes John
Roberts has the right stuff. John Rob-
erts graduated from Harvard College
summa cum laude in 3 years. He went
on to Harvard Law School where he
graduated magna cum laude and was
managing editor of the Harvard Law
Review.

Judge Roberts began his career by
clerking for two leading Federal appel-
late judges, Judge Henry Friendly and
Justice William Rehnquist. Judge Rob-
erts began his career in the executive
branch by serving as a Special Assist-
ant to Attorney General William
French Smith. Next, he was Associate
Counsel in the White House Counsel’s
Office.

In the administration of President
George H.W. Bush, John Roberts served
as Principal Deputy Solicitor General
of the Department of Justice. Upon de-
parting Government and moving back
into private practice, he was justifiably
recognized as one of the leading appel-
late lawyers in the country. He has ar-
gued an almost astounding number of
39 cases before the Supreme Court.

John Roberts has represented a di-
verse group of clients, including envi-
ronmental, consumer, and civil rights
interests and has taken seriously his
obligation to provide voluntary legal
services to the poor, including criminal
defendants.
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Just 2 years ago, John Roberts was
confirmed in the Senate without objec-
tion; not one Senator raised an objec-
tion to his nomination for a seat on the
U.S. Court of Appeals for the District
of Columbia Circuit. The American Bar
Association evaluated Judge Roberts
four times in the last 4 years, and each
time he earned the highest ABA rating
of ““well-qualified.” And four times in a
row this ‘‘well-qualified” rating was
unanimous. This must be some kind of
a record for ABA ratings.

John Roberts has the temperament,
integrity, intelligence, judgment, and
judicial philosophy to lead the Su-
preme Court and Federal Judiciary
well into the 21st century.

The Senate and the American public
heard directly from John Roberts as he
testified for over 20 hours before the
Judiciary Committee. Most of us liked
what we saw and heard. Judge Roberts
told us he would bring back to the Su-
preme Court no agenda—political, per-
sonal, or otherwise. He told us he
would consider each case based solely
on the merits of the relevant facts and
the applicable laws. With Judge Rob-
erts, all litigants will continue to re-
ceive the bedrock American right of
equal justice under the law.

Here is what Judge Roberts said
about the rule of law during his hear-
ing:

Somebody asked me, ‘‘Are you going to be
on the side of the little guy?”’ And you want
to give an immediate answer. But if you re-
flect on it, if the Constitution says the little
guy should win, the little guy should win in
court before me. But if the Constitution says
the big guy should win, well, the big guy
should win, because my obligation is to the
Constitution. . .The oath that a judge
takes is not that ‘‘I'll look out for special in-
terests” . . . the oath is to uphold the Con-
stitution and laws of the United States and
that’s what I would do.

It seems to me that Judge Roberts
got it exactly right. I cannot say the
same thing about those, including the
distinguished Senator from Massachu-
setts and the distinguished Senator
from California, Mrs. BOXER, who em-
braced results-oriented litmus tests
when they repeatedly asked just whose
side will Judge Roberts be on in decid-
ing cases. As Judge Roberts explained,
a judge has to hear the case and con-
sider the law before he or she decides
who should prevail under the law.

I also greatly appreciated Judge Rob-
erts’ comments on judicial activism
and judicial restraint. Judge Roberts
believes that in our system of govern-
ment, judges ‘‘do not have a commis-
sion to solve society’s problems, but
simply to decide cases before them ac-
cording to the rule of law.”

I found enlightening Judge Roberts’
description about how he decides cases
through a careful process of reviewing
briefs, participating in oral arguments,
conferring with other judges at con-
ference, and, finally, writing the deci-
sion. He noted that he often adjusts his
view of the case throughout the course
of the deliberative process.

Both in his opening testimony and in
answering questions, Judge Roberts
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stressed the response of judges exer-
cising institutional and personal mod-
esty and humility. I have no doubt that
this view is genuinely held by this
nominee. I can say that an over-
whelming majority of my fellow Utah-
ans say they are fairly impressed with
Judge Roberts’ attitude toward the law
and the role of judges.

Some, particularly many Ileftwing
special interest groups, do not share
my enthusiasm for Judge Roberts. De-
spite the fact that Judge Roberts an-
swered dozens of questions on many
topics, some complain that Judge Rob-
erts did not answer all the questions.

Let us be clear. Under the Cannons of
Judicial Ethics, it would have been in-
appropriate for Judge Roberts to com-
ment on matters that could come be-
fore the Court. These liberal groups ap-
parently have forgotten that back in
1993 when Democrat nominee, Ruth
Bader Ginsburg, appeared before the
Judiciary Committee in connection
with her 96-to-3 confirmation to the
Supreme Court, she took a position of
“no hints, no forecasts, no previews,”
on many questions.

This was consistent with what the
distinguished Senator from Massachu-
setts, Mr. KENNEDY, said back in 1967
with respect to the Supreme Court
nomination of Thurgood Marshall. He
said:

We have to respect that any nominee to
the Supreme Court would have to defer any
comments on any matters which are either
before the court or very likely to appear be-
fore the court.

Some critics argue that the adminis-
tration should have turned over memos
that Judge Roberts wrote in his former
capacity as Deputy Solicitor General,
when the fact is that several years ago
a bipartisan group of seven former So-
licitors General, four of whom were
Democrats, wrote to the Judiciary
Committee to tell us that, generally,
providing these documents to the Sen-
ate and making them public was a bad
idea given the unique role of the Solic-
itor General’s Office.

Some critics assert that Judge Rob-
erts is insufficiently sensitive to their
views in some areas of the law, includ-
ing civil rights, voting rights, women’s
rights, and abortion, Presidential
power and the commerce clause. A
careful analysis of Judge Roberts’ pro-
fessional record over the last 25 years,
coupled with the rigorous review of the
hearing transcript, leads to the conclu-
sion that Judge Roberts is well within
the mainstream on his general perspec-
tives on these issues and has pledged to
be fair and openmined on any future
litigation involving these and other
areas. I take him at his word.

For example, the distinguished Sen-
ator from Massachusetts has at-
tempted to suggest that Judge Roberts
is somehow against voting rights and
other civil rights. Yet in response to
questions from Senator KENNEDY,
Judge Roberts clearly stated that he
believed that voting is the preservative
of all other rights. It is this principle
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that undergirds the leading case of
Baker v. Carr that brought us into the
one man-one vote era that changed the
political landscape of America.

Moreover, Judge Roberts acknowl-
edges the importance of the Voting
Rights Act, and he has supported its re-
authorization and said he is unaware of
any fundamental legal deficiency in
the statute.

While in the Solicitor General’s Of-
fice, John Roberts joined several briefs
urging the Supreme Court to adopt
broad interpretations of the Voting
Rights Act. For example, in the 1993
case of Voinovich v. Quilter, Roberts
successfully argued in a brief on behalf
of the United States for a reading of
the Ohio redistricting plan that made
it easier to create minority legislative
districts. The Supreme Court con-
curred.

To claim John Roberts is hostile to
voting rights is simply not true. Nor is
he hostile to, or predisposed against,
any other rights, interests, or legal
claims. John Roberts is committed to
hearing every case in a fair, unbiased
manner.

Let me conclude by saying that
some, including some members of the
Judiciary Committee, having failed to
make a substantial case against this
stellar nominee, have resorted to sug-
gesting we are somehow ‘‘rolling the
dice” or ‘“‘betting the house’ with this
nominee.

To me, supporting John Roberts is a
sound investment and, I will say, a
sound investment in our Nation’s fu-
ture, not some long-shot bet.

John Roberts’ long and distinguished
record as an advocate and judge over
the past 25 years, buttressed by his re-
cent confirmation hearing testimony,
demonstrates he is a bright, careful,
and thoughtful legal professional of the
highest integrity and character. He is
not an ideologue inclined to, or bent
on, high court mischief.

I think it likely one day historians
will conclude that in making John
Roberts our 17th Chief Justice, the
President and Senate made a wise
choice that helped maintain and ad-
vance the rule of law for all present
and future citizens of the United
States.

Mr. President, I will vote aye to con-
firm Judge Roberts, and I hope the vast
majority of Senators will do likewise.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. Mr. President, I ask
unanimous consent that I be allowed to
speak for a minute as in morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. STEVENS are
printed in today’s RECORD under
‘““Morning Business.’’)

Mr. STEVENS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. GRAHAM. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAHAM. Mr. President, I would
like to be recognized to speak on behalf
of Judge Roberts.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. GRAHAM. Mr. President, as Sen-
ator HATCH indicated, I do not think we
are ‘‘rolling the dice’ at all to vote for
this uniquely qualified man. It is not
about whether he gets confirmed. He
will be confirmed in the Senate by the
close of business on Thursday, unless
something major happens that no one
anticipates now. Judge Roberts will
then become the 17th Chief Justice of
the U.S. Supreme Court, and his con-
firmation will receive somewhere in
the range of 70-plus votes probably. So
his nomination is not in doubt.

But I think this whole process will be
viewed by scholars of the Court and
those who follow the confirmation
process, in the Senate particularly, in
a very serious way because the vote to-
tals do matter. He will get well over 50
votes, but the reasons being offered to
vote ‘“no” I think suggest a change in
standard from the historical point of
view of how the Senate approaches a
nominee.

One of the things I think they will
look at in the Roberts confirmation
process is: What is the standard? If it is
an objective standard of qualifications,
character, integrity, has the person
lived their life in such a way as to be
able to judge fairly, not to be ideologi-
cally driven to a point where they can-
not see the merits of the case, then
Judge Roberts should get 100 votes.
The reason I say that is, not too long
ago in the history of our country Presi-
dent Clinton had two Supreme Court
vacancies occur on his watch. One was
Justice Ginsburg, who sits on the Court
now. I believe she received 96 votes.
The other was Justice Breyer, who sits
on the Court now, who received well
over 90 votes. Shortly before that,
under President Bush 1’s watch, Jus-
tice Scalia—a very well-known con-
servative—received 98 votes.

What is the difference between then
and now? I think that is a very impor-
tant point for the country to spend
some time talking about. If he receives
70 or 75 votes, then, obviously, there
has been a reduction in the vote total
for someone who I think is obviously
qualified. But in terms of qualifica-
tions, I am going to read some excerpts
from what some Senators have said
about Judge Roberts.

Senator BIDEN: Incredible. Probably
one of the most schooled appellate law-
yers . . . at least in his generation.

Senator BOXER: A brilliant lawyer.
Well qualified. Well spoken. Affable.
Unflappable.

Senator CORZINE: Eloquen[t]. A great
lawyer. A great litigator.

Senator DURBIN: A judge [who] will
be loyal and faithful to the process of
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law, to the rule of law. A great legal
mind.

Senator FEINSTEIN: Very full and for-
ward-speaking. Eloquent. Very precise.

Senator KENNEDY: An outstanding
lawyer. A highly intelligent nominee.
Well-educated and serious. A very
pleasant person. Intelligent.

Senator KERRY: Obviously qualified
in his legal education and litigation ex-
perience. Earnest. Friendly. Incredibly
intelligent. A superb lawyer.

Senator LANDRIEU: Very
credentialed.

Senator OBAMA: Qualified to sit on
the highest court in the land. Humble.
Personally decent. Very able. Very in-
telligent. Unflappable.

Senator REID: A very smart man. An
excellent lawyer. A very affable person.
A thoughtful mainstream judge on the
D.C. Circuit Court of Appeals.

Senator SCHUMER: Brilliant. Accom-
plished. Clearly brilliant. A very bright
and capable man. Very, very smart
man. Outstanding lawyer. Without
question, an impressive, accomplished
and brilliant lawyer. A decent and hon-
orable man.

There is more, and I will read those
later. I would hope half that could be
said about me in any job I pursued. The
reason those testimonials were offered
is, it is obvious to anyone who has been
watching the hearings and paid any at-
tention to what has gone on here in the
last week or so that we have in our
midst one of the most well-qualified
people in the history of our Nation to
sit on the Supreme Court—probably
the greatest legal mind of his genera-
tion or maybe of any other generation.
I think when history records President
Bush’s selection of Judge Roberts, it
will be seen historically as one of the
best picks in the history of this coun-
try.

The man is a genius. I was there in
his presence a whole week. He never
took a note. He never asked anybody
how to say something or what to say,
or get any advice from anyone as to
how to answer a question. He had al-
most complete total recall of memos
from 20-some years in the past. Not
only did he understand every case he
was questioned upon without notes, he
understood how the dissenting opinions
did not reconcile themselves. I have
been around a lot of smart people. 1
have never been around anyone as ca-
pable as Judge Roberts.

Now, why would he not get 96 or 98 or
100 votes? Well, some people have said
all these glowing things but said that
is not enough. There comes the prob-
lem. If him being intelligent, brilliant,
a superb lawyer, the greatest legal
mind of our generation, and well quali-
fied is not enough, what is? What are
some of the reasons that have been of-
fered in terms of why anyone could not
support this eminently qualified man?

Most of the reasons I think have to
do with a subjective analysis of the
nominee that apparently was not used
before. Because if a conservative went
down the road of something other than

well
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qualifications, character, and integ-
rity, I doubt if a conservative could
have voted for Justice Ginsburg or Jus-
tice Breyer, if you wanted to use some
subjective test as to how they might
vote on a particular case or if you had
a philosophical test in place of a quali-
fications test. I will talk about that a
bit later.

One of the reasons people have of-
fered for a ‘‘no’’ vote is that during the
questioning period he would not give
complete answers to constitutional
issues facing the country. I think Sen-
ator KERRY said: He is a superb, bril-
liant lawyer, but I can’t vote for him
because I don’t know how he will come
out on the great constitutional issues
of our time.

Well, T would say that is good. You
are not supposed to know how he is
going to decide the great constitu-
tional questions of our time because
that is done in a courtroom with liti-
gants before the judge. It is not done in
a confirmation process where you have
to tell people before you go on the
Court how you are going to rule.

At least one Senator has said: I can’t
vote for this man because he won’t tell
me if he will buy into the right of pri-
vacy and uphold Roe v. Wade. If that
becomes the standard, the hearing
could be limited to one question: Will
you uphold Roe v. Wade, yes or no? And
that is the end of the deal.

I would argue if we go down that road
as a nation, using one case, an alle-
giance to one line of legal reasoning, or
a particular case, whether you uphold
it or whether you will reverse it, then
you have done a great disservice to the
judiciary because we are not looking
for judges to validate our pet peeves as
Senators in terms of law. We are look-
ing for judges to sit in judgment of our
fellow citizens who will wait until the
case is being litigated, listen to the ar-
guments, read the briefs, and then de-
cide.

That is not unknown to the Senate.
The idea that Court nominees in the
past would refuse to give specific an-
swers to specific cases is not unknown
at all.

Mr. President, I have excerpts from
past nominees and questions that were
asked.

I will read some of these excerpts.

This is an abortion question by Sen-
ator Metzenbaum to Justice Ginsburg:
After the Casey decision, some have
questioned whether the right to choose
is still a fundamental right. In your
view, does the Casey decision stand for
the proposition that the right to
choose is a fundamental constitutional
right?

That is a very direct question: Do
you buy into the precepts of Roe v.
Wade?

Ginsburg: What regulations will be
permitted is certainly a matter likely
to be before the Court. Answers depend
in part, Senator, on the kind of record
presented to the Court. It would not be
appropriate for me to go beyond the
Court’s recent reaffirmation that abor-
tion is a woman’s right guaranteed by
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the 14th amendment. It is part of the
liberty guaranteed by the 14th amend-
ment.

She recited the current law and said:
There will be lines of attack on the
right to privacy. I am going to wait
until the record is established.

Good answer.

Voting rights. Senator Moseley-
Braun: I guess my concern in Presley
really is a matter of your view of the
language of the statute, the specific
language of section 5 of the Voting
Rights Act, and given the facts of that
case whether or not the Court gave too
narrow an interpretation of the lan-
guage in such a way that essentially
frustrated the meaning of the statute
as a whole.

That is a topic before the Senate
now.

Ginsburg: I avoided commenting on
Supreme Court decisions when other
Senators raised that question, so I
must adhere to that position.

The death penalty. Senator SPECTER:
Let me ask you a question articulated
the way we ask jurors, whether you
have any conscientious scruple against
the imposition of the death penalty.

Ginsburg: My own view of the death
penalty I think is not relevant to any
question I would be asked to decide as
a judge. I will be scrupulous in apply-
ing the law on the basis of the Con-
stitution, legislation, and precedent.

Who does that sound like?

Ginsburg: As I said in my opening re-
marks, my own views and what I would
do if I were sitting in the legislature
are not relevant to the job for which
you are considering me, which is the
job of a judge.

A very good answer.

Ginsburg: So I would not like to an-
swer that question any more than I
would like to answer the question of
what choice I would make for myself,
what reproductive choice I would make
for myself. It is not relevant to what I
will decide as a judge.

Now, within that answer she does two
things that I think are important. She
refuses to give a personal view of the
death penalty based on the idea that:
My personal views are not going to de-
cide how I will judge a particular case.
And for me to start commenting in
that fashion will compromise my integ-
rity as a judge. She also said: I am not
going to play the role of being a legis-
lator because that is not what judges
do.

So I would argue not only did she
give the right answers, but that is all
Judge Roberts has done. When he is ad-
vising the President of the United
States about conservative policies ini-
tiated by the Reagan administration,
he is doing so as a lawyer, advising a
client. He several times indicated that
his personal views about matters are
not going to dictate how he decides the
case. What will dictate how he decides
the case are the facts presented, the
law in question, and the record.

All right, more about the death pen-
alty.
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Senator HATCH: But do you agree
with all the current sitting members
that it is constitutional, it is within
the Constitution?

Again, talking about the death pen-
alty. This is Senator HATCH trying to
get Judge Ginsburg to comment on sit-
ting members of the Court.

Ginsburg: I can tell you that I agree
that what you have stated is the prece-
dent and clearly has been the precedent
since 1976. I must draw the line at that
point and hope you will respect what I
have tried to tell you, that I am aware
of the precedent and equally aware of
the principle of stare decisis.

Now, who does that sound like? That
sounds like Roberts on Roe v. Wade,
but she is talking about the death pen-
alty.

HATcH: It isn’t a tough question. I
mean I am not asking——

Ginsburg: You asked me what was in
the fifth amendment. The fifth amend-
ment used the word ‘‘capital.” I re-
sponded when you asked me what is
the state of current precedents. But if
you want me to take a pledge that
there is one position I am not going to
take, that is what you must not ask a
judge to do.

So Senator HATCH was trying to draw
her out on the death penalty and follow
a particular line of reasoning. She
says, no, I am not going to pledge to
get on the Court to tip my hand there.

HATCH: But that is not what I asked
you. I asked you, is it in the Constitu-
tion, is it constitutional?

Again, he was talking about the
death penalty.

Ginsburg: I can tell you the fifth
amendment reads, no person shall be
held to answer for a capital or other-
wise infamous crime unless, and the
rest. But I am not going to say to this
committee that I reject the position
out of hand in a case as to which I have
never expressed an opinion. I have
never ruled on a death penalty case. I
have never written about it. I have
never spoken about it in a classroom.

SPECTER, on women’s rights: Would
you think it is appropriate for the
court to employ in general terms the
original understanding of the 14th
amendment which you wrote about in
the Washington University Law Quar-
terly as interpretive to women’s
rights?

Ginsburg: I have no comment on
that, Senator SPECTER. I have said that
these issues will be coming before the
Court. I will not say anything in the
legislative Chamber that will hint or
forecast how I will vote in cases involv-
ing particular classifications.

It goes on and on. I have 30 pages
here. I will put them in the RECORD.
The idea that Judge Roberts, during
his time before the committee, was
evasive or unresponsive, different than
people who came before him, is not
supported by the record. What we have
in this confirmation process is a fron-
tal assault on the nominee in terms of
pledging allegiance to Roe v. Wade,
something that didn’t happen to Gins-
burg as directly.
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There is at least one Senator who ap-
pears to be basing her vote on the idea
that he won’t tell me whether he will
uphold Roe v. Wade; therefore, I can’t
vote for Judge Roberts. Again, I argue
if that is the standard for a yes or no
vote, the standard has changed dra-
matically. It will be unhealthy for the
country as a whole. It will do great
damage to the judiciary. It will be a
standard Democrats would not want to
be applied in the future, I can assure
my colleagues.

The other issue is about the idea of
civil rights, that somehow Judge Rob-
erts’ position during the Reagan ad-
ministration was unfriendly to civil
rights to the point that we can’t vote
for him. Bottom line is, of all the rea-
sons given, that is the most distorted.
That is a reason, that is a cut-and-
paste job we have seen too much of to
try to cast someone in a bad light for
doing what their job required of them.
John Roberts was in his 20s, working
for the Reagan administration. The
idea that he would be advising Presi-
dent Reagan about conservative policy
initiatives shouldn’t surprise anyone.
That was his job.

The issue of civil rights is important
to all of us. One of the worst things you
can do is try to question someone’s
character, integrity, to the point that
it puts a shadow of who they are in
terms of being sensitive to other people
based on race or any other difference.
The idea that John Roberts, when he
was working for the Reagan adminis-
tration, showed a hard heart and insen-
sitivity to people’s ability to fairly
vote is a shameful attack, not sup-
ported by the record. It is a cut-and-
paste job. It is a distortion of what he
said then, what he said now, and we
ought to reject it.

The issue that was being discussed
was whether Ronald Reagan’s position
of reauthorizing the Civil Rights Vot-
ing Act as written was extreme. The
Reagan administration said: We will
reauthorize the Voting Rights Act as
written. The problem in the early 1980s
was that you had a Supreme Court de-
cision, the Boulder case, where the Su-
preme Court said that when it comes to
section 2, where you look at the effects
of voting patterns and whether there is
discrimination being applied based on
race and voting and representation, the
test to determine that would be the in-
tent test. Did the people who drew the
lines setting up the voting procedures
and the voting districts, was it their
intent to racially discriminate and un-
dermine African-American voting
rights in the States in question. That
was the test the Supreme Court ap-
plied.

Senator KENNEDY and others wanted
to change that test to the effects test,
where you would look at the effects of
how the lines were drawn and how the
districts were set up. It was an honest
debate.

The third concept no one has talked
much about is proportionality. The
Reagan administration was against
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proportional representation which is
basically an electoral quota. You look
at a district based on race, and you
come to the conclusion that the elected
officials within that district have to
mirror the population. In other words,
you will have a racial quota. If 40 per-
cent of the district is of a particular
race, then 40 percent of the people have
to be of that race. I don’t think most
Americans want that. What we want is
people to have a chance to run for of-
fice, be successful and vote their con-
science, without anything interfering
and without bad forces standing in the
way. I don’t think most Americans
want to decide the election based on
race before you cast any ballot.

That was the debate in the 1980s. The
Reagan administration was against
proportionality. They were standing
for the Civil Rights Act as written in
the 1960s. Then you had the Supreme
Court case that interjected a new con-
cept. What Judge Roberts, then a law-
yer in the Reagan administration, was
advising was that the current law was
the intent test. The Reagan adminis-
tration was supporting the Supreme
Court’s intent test. How that has been
twisted and turned to show or to make
the argument that John Roberts is in-
sensitive to people’s ability to vote and
has stood in the way of people having
their fair day at the ballot box, to me
is a complete distortion of who he is
and the position he took.

At the end of the day, here is what
happened. There was a legislative com-
promise. The Supreme Court intent
test was replaced by a totality of the
circumstances test which is somewhere
between the effects and intent test. I
know this is a bit hard to follow, but
the bottom line is, there was a com-
promise legislatively dealing with a
Supreme Court decision. John Roberts’
legal advice to the Reagan administra-
tion was very much in the mainstream
of where America is, very much in the
mainstream of the Reagan position. To
say his legal memos arguing that pro-
portionality was inappropriate and the
intent test was based on sound legal
reasoning, to somehow go from that
legal reasoning to the idea that the
man, the person, is insensitive to peo-
ple’s voting rights, again, is quite
shameful.

He said in the hearing, it is the right
of which everything else revolves
around, the ability to go to the ballot
box and express yourself.

This has happened to Judge Pick-
ering, and it is going to happen to the
next nominee. I will put the Senate on
record from my point of view, coming
from the South, there have been plenty
of sins where I live in the South. The
Voting Rights Act has cured a lot of
those sins. But one of the things we
should not lay on John Roberts is the
idea that because he represented the
Reagan administration, arguing that
the Supreme Court was right, somehow
he, as a person, is insensitive to minor-
ity rights.

The reason that is a bogus argument
is because there is not one person who
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came before the Senate Judiciary Com-
mittee or otherwise to say John Rob-
erts has ever lived his life in a way
that would suggest he is insensitive to
people’s rights based on race. As a mat-
ter of fact, one of the witnesses before
the committee analyzed the cases
Judge Roberts presented to the Su-
preme Court dealing with civil rights.
They found out he won 71 percent of his
cases dealing with civil rights issues.
That says not only does he understand
civil rights law well, he is arguing
mainstream concepts. When he looked
at how Justices agreed or disagreed
with him, apparently Thurgood Mar-
shall agreed with John Roberts, the ad-
vocate, over 60 something percent of
the time. So if you look at the way he
has lived his life, the way he has ar-
gued the law and who he has rep-
resented, there is not one ounce of evi-
dence to suggest John Roberts the man
is in any way insensitive to people’s
ability to vote based on race.

Tomorrow we will come back and we
will look at the other reasons to say no
to this fine man. I think we are getting
into a dicey area, if we are going to
play this game of voting no based on
“‘you won’t tell me how you will vote
on a particular case’ or that we take
someone’s legal advice and use the cli-
ent’s position against that person, that
you are going to set a standard that
will chill out a lot of people wanting to
be members of the Court. There are
other things being said about this fine
man that would be dangerous if the
Senate adopted as the test in the fu-
ture. I will talk next time about how
the sitting Justices would not fare so
well. The bottom line is there is a rea-
son that Scalia, Ginsberg, and Breyer
received well over 90 votes apiece. They
were well qualified. They were people
of good character and good integrity.

If this man, John Roberts, after all
that has been said about him in terms
of his qualifications, doesn’t get 90-plus
votes, the Senate needs to do some self-
evaluation because we have gone down
the wrong road.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, let me as-
sociate myself with the remarks of the
Senator from South Carolina. He so
clearly lays out the foundational basis
by which we ought to be reviewing
nominees to our highest Court. At the
same time, he brings a lot of valid crit-
icism to those who would choose to be
tremendously selective not by char-
acter but by philosophy of those who
are sent to us to consider.

Like many of our colleagues engaged
in the confirmation process of John
Roberts to the position of the Chief
Justice of the Supreme Court, I have
been here before. Maybe that is one
way of saying it. The last time John
Roberts came before the Senate, he was
confirmed for his position by unani-
mous consent. He was placed on the
District of Columbia’s Circuit Court of
Appeals, the second highest in the land
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as it relates to our judicial system.
However, unlike most of our col-
leagues, I was a member of the Senate
Committee on the Judiciary at that
time, and his was one of the first con-
firmations before the committee that
session. That only increased my sense
of duty to thoroughly review his fit-
ness for a lifetime appointment to the
court.

Undoubtedly, one of the most serious
duties of a Senator is the constitu-
tional obligation and opportunity to
confirm the President’s judicial nomi-
nees. At that time I was satisfied that
John Roberts was a superior candidate
for the job. A review of his record for
the past 20 months only proves that de-
cision to have been the correct one.
Not a single question has been raised
as to his competence or his character
during that time serving on the DC Cir-
cuit. Furthermore, in his time on the
court, John Roberts has shown he does
not bring an agenda to work with him
in the morning. Rather, he takes an in-
tellectual approach to each case, bas-
ing his rulings on the facts and the
law, not any personal bias.

To the extent there has been a debate
over the nomination, it has not been
about Judge Roberts’ qualifications to
sit on the Supreme Court. Rather, he
has been subject to an ideological lit-
mus test.

I submit that this is not the job of
the Senate. We are not social engi-
neers, even though some of my col-
leagues might like to be, and it is not
our role to pack the courts with mem-
bers of certain ideologies.

Judge Roberts points out that he is
not standing for election, and appro-
priately so. I agree with this critical
distinction. We are not here to debate
his politics or whether we agree with
them. Our duty is to give advice and
consent to our President’s nomina-
tions.

To politicize this duty of supreme
importance, I think is fundamentally
wrong, but it is occurring with this
nominee. For the last 2 weeks, we have
been subjected to some of that rhetoric
coming out of the Judiciary Com-
mittee which is purely political and an
attempt to politicize the process. Po-
liticizing the confirmation hearings
runs contrary to the idea of an unbi-
ased judiciary. As Judge Roberts him-
self has suggested, it undermines the
integrity of that judicial process.

That being the case, we must ask
why anyone would want to bring issues
of politics to the process. The simple
answer is that opponents of Judge Rob-
erts are not looking impartially. They
want a nominee who will agree with
their beliefs. Judge Roberts has said,
time and time again, he would not en-
gage in bargaining or state his beliefs
on specific issues.

Let me suggest that a Member who
votes against this nominee because he
will not state his position on a specific
case or ruling is voting against an un-
biased judiciary. In other words, they
want a bias in the Court to fit their po-
litical beliefs instead of the unbiased
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Court that our Founding Fathers envi-
sioned.

While some seem bound and deter-
mined to inject politics into the Court
and have applied intense pressure to se-
cure his assistance in that effort,
Judge Roberts has stood by his com-
mitment to the rule of law, and that is
what a judge should do.

This speaks highly of his integrity,
but again his integrity is not in ques-
tion. No one had brought forth any evi-
dence to suggest that he is not a person
of high moral character. In fact, many
of the Members who say they will vote
against his confirmation say that he
appears to be a very fine fellow—smart,
witty, thoughtful. So where are they
going and what are they attempting to
dredge up? His judicial demeanor is
also not in question.

The overwhelming assessment of
Judge Roberts’ performance before the
Senate Committee on the Judiciary is
that he did an outstanding job. He re-
mained calm, thoughtful, impartial,
and unshaken. In a word, he was judi-
cial.

I said during my tenure on that com-
mittee and during confirmation proc-
esses, while I may agree or disagree,
what I was looking for was the char-
acter of the individual, the judicial de-
meanor: How would he or she perform
on the court? Would they bring integ-
rity to the court in those kinds of rul-
ings to which they would be subjecting
their mind and their talent?

Some believe that all documents re-
lated to Judge Roberts during his serv-
ice as Deputy Solicitor General should
be disclosed even though this would
violate attorney-client and deliberate
process privileges. He will not infringe
upon past employers’ rights and privi-
leges. He knows this would discourage
consultation and new ideas and reduce
the effectiveness of the Office of Solic-
itor General. This is a man who truly
exemplifies integrity. Although he is
criticized for not releasing some docu-
ments, it is his integrity that will not
allow that to happen. If it were not un-
ethical to disclose these documents, I
am sure the judge would release them.
In fact, those that would not infringe
upon his integrity have been released.

We have reviewed some 76,000 pages
of documents, including documents for
more than 95 percent of the cases he
worked on in the Solicitor General’s
Office. Our access has been restricted
to a mere 16 out of 327 cases. Finding
Judge Roberts unfit to be Chief Justice
on the grounds of undisclosed privi-
leged internal deliberations is not only
unfair, I believe it is illegal and, at any
test, it is ludicrous.

Judge Roberts’ competence is not
being called into question, not in any
sense by any Senator. It would be very
difficult to find a better candidate any-
where to serve as Chief Justice. He
seems to have done extremely well in
whatever he has undertaken. Grad-
uating summa cum laude says that this
man is bright. Managing editor of the
Harvard Law Review—that only comes
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to the top of the class. Later, he
clerked for Judge Friendly of the U.S.
court of appeals in Manhattan and for
Supreme Court  Justice William
Rehnquist. He has tried 39 cases before
the Supreme Court, both as a private
litigant and as a Government litigant
while serving as the Deputy Solicitor
General. Judge Roberts now serves, as I
mentioned, on the U.S. Court of Ap-
peals for the DC Circuit.

His credentials are impeccable. This
man deserves a unanimous vote, as he
received 20 months ago. But that will
not be the case today because some
have chosen to inject politics into this
process. Thank goodness Judge Roberts
has stood unwaveringly not allowing
that to happen when it comes to him-
self. His integrity is not in question.
That is why he was nominated by the
President of the United States to serve
as the Chief Justice of our highest
Court.

He deserves my vote. He will get my
vote. He deserves the vote of every
Senator serving in the Senate.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

SENATOR BILL FRIST

Mr. McCONNELL. Mr. President, I
first met BILL FRIST 11 years ago when
he was a world-renown heart trans-
plant surgeon from the neighboring
State of Tennessee. He was considering
a career change to public service in the
Senate. Then, as now, I believe he was
one of the most gifted, hard-working,
and honest people I had ever met. He is
a bit of a rarity in this town. He has
more talent and less ego than almost
anyone I can think of.

There has been this question raised
about the sale of some stock. Of course,
a bit lost in this dustup is the simple
fact that the Senate Ethics Committee
preapproved the sale. However, this is
Washington, and sometimes even hon-
est actions are questioned.

I have absolutely no doubt that the
facts will demonstrate that Senator
FRIST acted in the most professional
and the most ethical manner, as he has
throughout his distinguished medical
and Senate career.

Senator FRIST has been clear that he
welcomes the opportunity to meet with
the appropriate authorities and put
this situation in its proper context as a
completely—a completely—appropriate
transaction.

Furthermore, Senator FRIST has my
full and unconditional support. He is a
great majority leader. I find myself
agreeing with my good friend from Ne-
vada, the Democratic leader, HARRY
REID, who said he knew Senator FRIST
would not do anything wrong. Senator
REID has it right.

Finally, I think there are few settled
facts in this contentious capital of
ours, but there is one fact of which I
am completely certain: BILL FRIST is a
decent, honest, hard-working man who
puts public service before private gain.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.
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The PRESIDING OFFICER (Mr.
ISAKSON). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, we have
had several people on the Senate floor
this morning speaking of the Roberts
nomination. I understand that we have
several Senators on this side of the
aisle who are going to speak in a few
minutes, and I will yield the floor when
they arrive.

I hope the American people will lis-
ten to this discussion. The outcome is
sort of foreordained because we know
the number of people who are going to
vote for Judge Roberts, as am I. The
reason it is important to hear all the
different voices is that we are a nation
of 280 million Americans. But for the
Chief Justice of the United States, only
101 people have a say in who is going to
be there and, of course, they are the
President, first and foremost, with the
nomination, and the 100 men and
women in this Senate.

We have to stand in the shoes of all
280 million Americans. Can we be abso-
lutely sure in our vote of exactly who
the Chief Justice might be as a person,
somebody who will probably serve long
after most of us are gone, certainly
long after the President is gone and ac-
tually long after several Presidents
will be gone? No. We have to make our
best judgment. I have announced how I
am going to vote. With me, it is a mat-
ter of conscience.

I see the distinguished Senator from
Colorado. I know he wishes to speak,
and I will be speaking later about this
issue. I will yield the floor to the dis-
tinguished Senator from Colorado.

The PRESIDING OFFICER. The Sen-
ator from Colorado is recognized.

Mr. SALAZAR. Mr. President, I
thank my wonderful friend from
Vermont for his great leadership in the
Senate Judiciary Committee, along
with Senator SPECTER.

I rise today concerning the nomina-
tion of Judge John Roberts to be Chief
Justice of the U.S. Supreme Court. I
have interviewed and recommended the
appointment of many men and women
who serve as State and Federal judges
in my home State of Colorado. I am no
stranger to analyzing the record of a
candidate for the judiciary. I am no
stranger to evaluating the character
and temperament of people to serve in
these positions. Yet I know this con-
firmation vote is special. It is one of
the most significant votes that I will
cast during my tenure as a Senator. I
know this vote is likely to endure the
rest of my life and the lives of those
who serve in this Chamber.

The decisions of the Supreme Court
significantly affect the everyday lives
of the people in my State and all the
people who live throughout our great
Nation. The Chief Justice is first
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among equals among the nine Justices
who make these decisions. The Chief
Justice’s ability to run the Court’s
conferences and to assign opinions
gives the Chief Justice important in-
fluence on the directions taken by the
Court. The Chief Justice molds and de-
fines the cohesiveness of the Court in
the sense that he or she can lead ef-
forts to reduce separate and com-
plicated opinions and to make the
opinions of the Court clear and under-
standable to all. This is an especially
important influence to reduce confu-
sion in the law.

Finally, the Chief Justice sits at the
very pinnacle of our Federal judicial
branch. The Chief Justice leads the
judges and the rest of the 21,000 em-
ployees of the Federal court system.
The Chief Justice is responsible for
making sure the Federal courts run ef-
fectively and efficiently. The adminis-
trative responsibilities of the Chief
Justice are important for another rea-
son. The Chief Justice can lead the ju-
dicial branch to become a place of in-
clusion, a place where women are as
welcome as men, and where people
work together who are black, brown,
yellow, white, and every other color of
human skin.

The Chief Justice can make the judi-
cial branch a shining example of diver-
sity and inclusiveness. This is not an
abstraction. When people of any back-
ground come to the Court they should
be looking in the mirror. The faces of
the Court should be the same as the
faces of those who come before the
Court. In my view, this is an essential
aspect of justice.

I commend the Senate Judiciary
Committee for its fair, serious, and dig-
nified hearings on the Roberts nomina-
tion. Chairman SPECTER, Ranking
Member LEAHY, and all members of the
committee have earned our gratitude.
They have performed a very valuable
service for our country. These Senators
gave us a wonderful example worthy of
repetition in the Senate of how the
Senate should operate in the interest
of our Nation. They did their work
with courtesy, civility, and in the spir-
it of the parties working together in
good faith to discuss their differing
views. Our Nation is better for their ef-
forts.

I also want to take a minute to
thank Democratic Leader REID. I have
been surprised and taken aback by the
attacks on him from some people in
this debate. To read the musings of
Washington insiders, Senator REID is
somehow guilty of not uniting Demo-
crats, and at the same time not being
too beholden to Democratic interest
groups. As is the usual case in the de-
bates in Washington, the truth can be
found elsewhere.

Senator REID made very clear to this
Senator and to the entire caucus that
this is a vote of conscience. To suggest
otherwise is unfair and dishonest. Our
leader, a man of unshakable faith and
conviction, helped ensure that this
Senate lived up to its constitutional
obligation of advice and consent.
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I want to speak briefly about the his-
tory of America and our Constitution
concerning equality under the law and
the key role of the U.S. Supreme
Court. The history of equal protection
is a reminder of the most painful and
at the same time the most promising
moments of our Supreme Court and our
Nation. We must not forget that his-
tory and its lessons, for to do so would
undo our progress as a nation.

In retracing our history, the inevi-
table conclusion is that we have made
major progress over four centuries.
That history includes 250 years of slav-
ery in this country, 100 years of legal
segregation of the races, and the strug-
gle in the new and recent times to
achieve another age and celebrate the
age of diversity.

We must look back at that history so
that we do not forget its painful les-
sons. We must never forget that for the
first 260 years of this country, after the
European settlers reached the shores of
Mexico and New England, the relation-
ship between groups was characterized
by slavery and the subjugation of one
group for the benefit of another.

In Mexico and in the Southwest, the
Spanish enslaved Native Americans. In
the BEast and the South, the Americans
brought Blacks from Africa and treated
them as property. In the Dred Scott de-
cision in 1857, the U.S. Supreme Court,
in a terrible moment for our Nation,
reasoned that Blacks were inferior to
Whites and therefore the system of
slavery was somehow justified.

At that point, the U.S. Supreme
Court was endorsing the untenable
proposition that one person could own
another person as property simply be-
cause of their race. But the march to-
ward freedom and equality would not
be stopped by the U.S. Supreme Court
in the Dred Scott decision.

The Civil War ensued. Let us never
forget that the Civil War became the
bloodiest war in American history,
with over 500,000 Americans killed in
battle. In the end, the 13th, 14th and
15th amendments to the U.S. Constitu-
tion ended the system of slavery and
ushered in a new era of equal protec-
tion under the laws. Yet even with the
end of slavery and the civil rights
amendments to the Constitution, equal
protection under the laws for the next
100 years would still require the seg-
regation of the races.

The law of the land in many States
and cities required the separation of
the races in schools, theaters, res-
taurants, and public accommodations.
It was not until 1954 that the U.S. Su-
preme Court marked the end of legal
segregation by the Government in its
historic decision of Brown v. Topeka
Board of Education.

In that decision, Chief Justice War-
ren, writing for a unanimous Supreme
Court, stated that in the field of public
education the doctrine of separate but
equal has no place. The Brown decision
marked an historic milestone for the
U.S. Supreme Court and our Nation
about the relationships between
groups.
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Over the next decade, the U.S. Su-
preme Court struck down laws that re-
quired segregation on golf courses,
parks, theaters, swimming pools, and
numerous other facilities. These
changes were met with intense con-
troversy, marked by marches, protests,
riots, and assassinations. Because of
the leadership of Dr. Martin Luther
King, Presidents Kennedy and Johnson,
Robert Kennedy, and thousands of civil
rights activists, Congress ushered in
the sweeping civil rights reforms of the
1960s.

We, as an American society, began to
understand that the doctrine of sepa-
rate but equal truly had no place in
America and that the age of diversity
truly was upon us. But the age of diver-
sity has been marked by significant
and continuing tension. A part of that
debate was put to rest only recently
with the majority opinion authored by
Justice Sandra Day O’Connor in the
University of Michigan Law School
case.

There, Justice O’Connor said:

Today, we hold that the Law School has a
compelling interest in attaining a diverse
student body.

Justice O’Connor continued:

The Law School’s claim of a compelling in-
terest is further bolstered by its amici, who
point to the educational benefits that flow
from student body diversity.

She explained further:

These benefits are not theoretical but real,
as major American businesses have made
clear that the skills needed in today’s in-
creasingly global marketplace can only be
developed through exposure to widely di-
verse people, cultures, ideas and viewpoints.

What is more, high-ranking retired
officers and civilian leaders of the U.S.
military assert that, and she quotes:

[Blased on [their] decades of experience, a
highly qualified, racially diverse officer
corps . . . is essential to the military’s abil-
ity to fulfill its principal mission to provide
national security.

She continued:

. . . To fulfill its mission, the military must
be selective in admissions for training and
education for the officer corps, and it must
train and educate a highly qualified, racially
diverse officer corps in a racially diverse set-
ting.

We agree that [i]t requires only a small
step from this analysis to conclude that our
country’s other most selective institutions
must remain both diverse and selective.

I believe Justice Sandra Day O’Con-
nor was a beacon of wisdom at this mo-
ment in our Nation’s history. We know
we have had beacons of wisdom in our
past to help guide us in our future. I
am hopeful that Judge Roberts will be
that kind of Chief Justice.

In 1896, Justice Harlan was a beacon
of wisdom when he dissented in Plessy
v. Ferguson against his colleagues on
the U.S. Supreme Court when they de-
cided to sanction the right to segrega-
tion under the law. Then Justice Har-
lan stated in his dissent:

The destinies of the races, in this country,
are indissolubly linked together and the in-
terests of both require that the common gov-
ernment law shall not permit the seeds of
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race hate to be planted under the sanction of
law.

I do not know exactly how judge Rob-
erts will provide us with that beacon of
wisdom for the 21st century, but the
doctrine of inclusion is somehow at the
heart of the answer, and I expect and
implore Judge Roberts to follow that
doctrine.

That doctrine means that we should
be inclusive of all, and that doctrine
means that there is something wrong
when we look around and we see no di-
versity in the people who surround us,
and that doctrine means that the
motto on our American coins, “E
Pluribus Unum,” can only be achieved
if we include all those who make the
many of us into one nation.

My criteria for the confirmation of
judges remain the same as they have
been. I reviewed Judge Roberts’ record
for fairness, impartiality, and a proven
record for upholding the law. I have
given this difficult decision the careful
deliberation it deserves. I have re-
viewed his writings. I have read his
cases. I have reviewed his testimony to
the Judiciary Committee. I have met
twice with Judge Roberts, the second
time last Friday, asking him pointed
and specific questions to gauge the
measure of the man.

I am grateful for his courtesy and ap-
preciative of his time. I concluded that
a vote to confirm Judge Roberts as the
next Chief Justice of the U.S. Supreme
Court is the appropriate vote to cast.
Judge Roberts’ intellect is unques-
tioned. His technical legal skills are
unquestioned. He is a lawyer that other
lawyers respect, those who have
worked with him as well as those who
have worked against him.

Judge Roberts has convinced me that
he understands the constitutional need
for judicial independence. He believes
in the bedrock principle that decisions
of the Supreme Court must be carefully
based upon the facts of the case and
the law. He believes that all cases must
be decided on their specific merits by a
judge with an open and fair mind.
These concepts lie at the heart of our
judicial system. They differentiate the
courts from other institutions of gov-
ernment. They are critical to our free-
dom.

I am favorably impressed by Judge
Roberts’ statement to do his best to
heal the gaping fractures in the opin-
ions of the Supreme Court in recent
years. When the Court issues three or
five or nine opinions in a single case, it
is a recipe for confusion and uncer-
tainty for judges, lawyers, and liti-
gants. This is bad for the law.

I believe Judge Roberts has a clear
understanding of the jolts to the sys-
tem that disrupt the country when the
Court overturns settled law, and he is
equally understanding and determined
to avoid these jolts. I lived through
that type of difficult and expensive dis-
ruption as Colorado attorney general,
when the Supreme Court changed long-
settled expectations about sentencing
by judges in criminal cases. The crimi-
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nal justice system in Colorado and
across the Nation was thrown into tur-
moil. It still has not recovered.

I believe Judge Roberts has an under-
standing of the Supreme Court’s role to
guide the lower courts, lawyers, and
litigants, with clear and understand-
able direction. I have been particularly
interested in Judge Roberts’ views on
diversity and inclusion of all people,
women as well as men, in our country.
I have lived my life by the bedrock
principle that people of all back-
grounds and both genders should be in-
cluded in all aspects of our society.
This is very important to me. So I have
asked Judge Roberts directly and per-
sonally about his commitment to di-
versity and inclusiveness in our coun-
try. He has assured me of his commit-
ment to this principle.

Finally, Judge Roberts passes a sim-
ple test that I will apply to judicial
candidates for as long as I am a Sen-
ator. I do not believe he is an ideo-
logue. He is not the kind of judge—like
some—for whom anyone can predict
the outcome of a case before the case is
briefed and argued. The ideologue’s ap-
proach to the law makes a mockery of
judicial independence, and it is the op-
posite of being openminded and fair.

In conclusion, I have reached my de-
cision to vote for Judge Roberts based
upon his word that, first, he will stand
up and fight for an independent judici-
ary and defend the judiciary from un-
warranted attacks on its independence;
second, he will not roll back the clock
of progress for civil rights and recog-
nizes that the equal protection pro-
vided under the Constitution extends
to all Americans, including women and
racial and ethnic minorities; third, he
will respect the rule of law and the
precedents of the U.S. Supreme Court,
including the most important decisions
of the last century; fourth, he under-
stands the importance of the freedom
of religion and religious pluralism as a
cornerstone of a free America; and five,
he will work to create a Federal judi-
cial system that embraces diversity
and has a face that reflects the diverse
population of America.

I will vote to confirm Judge Roberts
to be the Chief Justice of the United
States. I wish Judge Roberts the very
best as he assumes his new responsibil-
ities on behalf of our Nation.

I yield the floor to my wonderful and
good friend from the State of Con-
necticut.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. LIEBERMAN. Mr. President, I
thank my friend from Colorado for his
very thoughtful and eloquent state-
ment.

I rise to speak on the President’s
nomination of John Roberts of Mary-
land to be Chief Justice of the U.S. Su-
preme Court. During my 17 years as a
Member of the Senate, I have had the
opportunity on four previous occasions
to consider nominees to the Supreme
Court—two from the first President
Bush and two from President Clinton.
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On three of those occasions—Justices
Souter, Ginsburg and Breyer—I carried
out my constitutional responsibility by
giving not only advice but consent. On
the fourth, Justice Thomas, I withheld
my consent.

I must say that on each of those pre-
ceding four occasions, I was struck, as
I am again now in considering Presi-
dent Bush’s nomination of John Rob-
erts, by the wisdom of the Founders
and Framers of our Constitution and
by the perplexing position they put the
Senate in when we consider a nominee
to the U.S. Supreme Court.

As we know, our Founders declared
their independence and formed their
new government to secure the inalien-
able rights and freedoms which they
believed are the endowment of our Cre-
ator to every person. But from their
knowledge of history and humanity,
and from their own experiences with
the English monarch, they saw that
governments had a historic tendency
to stifle, not secure, the rights and
freedoms of their citizens. So in con-
structing their new government, they
allocated power and then they limited
it, time and time again. Theirs was to
be a government of checks and bal-
ances, except for one institution which
is, generally speaking, unchecked and
unlimited, and that is the Supreme
Court.

I understand that Congress can reen-
act a statute that has been struck
down by the Court as inconsistent with
the Constitution, but I also know that
the Court can then nullify the new
statute. I understand, too, that the
people may amend the Constitution to
overturn a Supreme Court decision
with which they disagree, but that is
difficult and cumbersome and therefore
rare in American history. So the Su-
preme Court almost always has the
last word in our Government. It can be,
and has been, a momentous last word,
with great consequences for our na-
tional and personal lives.

Why then, in constituting the Su-
preme Court, did our Nation’s Found-
ers vary from their system of limited
government, of checks and balances? 1
believe one reason is that they were
wise enough to know that to be or-
derly, to function, a system must have
a final credible point where disputation
and uncertainty end and from which
the work of society and government
proceeds. But there was a larger rea-
son, I am convinced, consistent with
their highest value, and that was their
understanding, again from their knowl-
edge of history and humanity, that
freedom can just as easily be taken by
a mob of citizens as it can by a tyran-
nical leader. So they created a Su-
preme Court that was to be insulated
from the political passions of the mo-
ment and that would base its decisions
not only on transitory public opinion
but on the eternal values of our found-
ing documents—the Declaration, the
Constitution, the Bill of Rights—and
the rule of law.

They did this, these Founders and
Framers, not just by giving the Court
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such enormous power but also by giv-
ing its individual members life tenure.
The President nominates Justices, the
Senate advises and decides whether to
consent, and then the Justice who is
confirmed serves for as long as he or
she lives or chooses to serve, absent
the unusual possibly of impeachment,
of course; limited in that service only
by the Justice’s own conscience, intel-
lect, sense of right and wrong, under-
standing of what the Constitution and
law demand, and by the capacity of the
litigants who appear before the Court
and by the Justice’s own colleagues on
the Court to convince him or her.

This gets to why I have described the
Senate’s responsibility to act on nomi-
nations to the Supreme Court as per-
plexing. It is our one and only chance
to evaluate and influence the nomi-
nees, and then they are untouchable
and politically unaccountable. But the
Senate is a political body. We are
elected by and accountable to the peo-
ple. So naturally during the confirma-
tion process we try to extract from the
nominees to this Court, on this last
chance that we have, commitments,
political commitments that they will
uphold the decisions of the Court with
which we agree and overrule those with
which we disagree; and they naturally
try to avoid making such commit-
ments.

We are both right. Because the Su-
preme Court has such power over our
lives and liberties, we Senators are
right to ask such questions. But be-
cause the Court is intended to be the
nonpolitical branch of our Govern-
ment, the branch before which 1liti-
gants must come with confidence that
the Justices’ minds are open, not
closed by rigid ideology or political
declaration, the nominees to the Court
are ultimately right to resist answer-
ing such questions in great detail. I un-
derstand that I am describing an ideal
which has not always been reached by
individual Justices on the Court. But
on the other hand, the history of the
Supreme Court is full of examples of
Justices who have issued surprisingly
different opinions than expected, or
even than expressed before they joined
the Court; and also of Justices who
have changed their opinions over the
years of their service on the Court.
That is their right, and I would add the
responsibility the Constitution gives to
Justices of our Supreme Court.

Our pending decision on President
Bush’s nomination of John Roberts to
the Supreme Court is made more dif-
ficult because it comes at an exces-
sively partisan time in our political
history. That makes it even more im-
portant that we stretch to decide it
correctly and without partisan calcula-
tions, whichever side we come down on.
Judge Roberts, after all, has been nom-
inated to be Chief Justice of the high-
est Court of the greatest country in the
world, and our decision on whether to
confirm him should be a decision made
above partisanship.

Today in these partisan times, it is
worth remembering that seven of the
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nine sitting Justices were confirmed by
overwhelmingly bipartisan votes in the
Senate. Justices O’Connor by 99, Ste-
vens and Scalia by 98, Kennedy by 97,
Ginsburg by 96, Souter by 90, and
Breyer 89. So it was not always as it is
now, and it is now hard to imagine a
nominee who would receive so much bi-
partisan support. That is wrong and it
is regrettable.

One reason for this sad turn, is that
our recent Presidential campaigns have
unfortunately made the Supreme Court
into a partisan political issue, contrary
to the intention of the Founders of our
country as I have described it, with
candidates in each party promising to
nominate only Justices who would up-
hold or overrule particular prevailing
Supreme Court decisions. I know that
is not the first time in our history this
has happened.

But it nonetheless today undercuts
the credibility and independence of the
Supreme Court, and I might add it
complicates this confirmation process.
Because President Bush promised in
his campaign that he would nominate
Supreme Court Justices in the mold of
Justices Scalia and Thomas, an extra
burden of proof was placed on Judge
Roberts to prove his openness of mind
and independence of judgment.

All of that is one reason why earlier
this year I was proud to be one of the
“group of 147 Senators. I view the
agreement of that group of 14 as an im-
portant step away from partisan politi-
cizing of the Supreme Court. By oppos-
ing the so-called nuclear option, we
were saying—7 Republicans and 7
Democrats—that a nominee for a life-
time appointment to the Supreme
Court should be close enough to the bi-
partisan mainstream of judicial think-
ing to obtain the support of at least 60
of the 100 Members of the Senate. That
is not asking very much for this high
office.

When I was asked during the delib-
eration of the group of 14 to describe
the kind of Justice I thought would
pass that kind of test, I remember say-
ing it would be one who would not
come to the Supreme Court with a
prefixed ideological agenda but would
approach each case with an open mind,
committed to applying the Constitu-
tion and the rule of law to reach the
most just result in a particular case. I
remember also saying the agreement of
the group of 14 could be read as a bipar-
tisan appeal to President Bush which
might be phrased in these words:

Mr. President, you won the 2004 election
and with it came to the right to fill vacan-
cies on the Supreme Court. We assume you
will nominate a conservative but we appeal
to you not to send us an extreme conserv-
ative who will confront the court and the
country with a disruptive, divisive, predeter-
mined ideological agenda. Send us an able,
honorable nominee, Mr. President, who will
take each case as it comes, listen fully to all
sides, and try to do right thing.

Based on the hours of testimony
Judge Roberts gave to the Judiciary
Committee under oath, the lengthy
personal conversation I had with him,
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a review of his extraordinary legal and
judicial ability and experience, and the
off-the- record comments of people who
have known or worked with Judge Rob-
erts at different times of his life, and
volunteered them to me, and uniformly
testified to his personal integrity and
decency, I conclude that John Roberts
meets and passes the tests I have de-
scribed. I will, therefore, consent to his
nomination.

In his opening statement to the Judi-
ciary Committee on September 13,
Judge Roberts said:

I have no platform.

Judges are not politicians who can promise
to do certain things in exchange for votes. If
I am confirmed, I will confront every case
with an open mind. I will fully and fairly
analyze the legal arguments that are pre-
sented. I will be open to the considered views
of my colleagues on the bench. And I will de-
cide every case based on the record, accord-
ing to the rule of law, without fear or favor,
to the best of my ability.

I could not have asked for a more re-
assuring statement.

During the hearings, some of our col-
leagues on the Judiciary Committee
challenged Judge Roberts to reconcile
that excellent pledge with memos or
briefs he wrote during the 1980s or
early 1990s, or opinions he wrote on the
Circuit Court in more recent years.
They were right to do so. I thought
Judge Roberts’ answers brought reas-
surance, if not total peace of mind. But
then again, I have no constitutional
right to total peace of mind as a Sen-
ator advising and deciding whether to
consent on a Justice of the Supreme
Court.

From his statements going back
more than 20 years, I was troubled by,
and in some cases strongly disagreed
with, opinions or work he had been in-
volved in on fundamental questions of
racial and gender equality, the right of
privacy, and the commerce clause. But
in each of these areas of jurisprudence,
his testimony was reassuring.

On questions of civil rights, Judge
Roberts told the Judiciary Committee
of his respect for the Civil Rights Act
and the Voting Rights Act, as prece-
dents of the Court, and he said they
‘“‘were not constitutionally suspect.”

He added that he ‘‘certainly agreed
that the Voting Rights Act should be
extended.”

When asked by Senator KENNEDY
whether he agreed with Justice O’Con-
nor’s statement in upholding an affirm-
ative action program that it was im-
portant to give ‘‘great weight to the
real world impact of affirmative action
policies in universities,”” Judge Roberts
answered, ‘“You do need to look at the
real world impact in these areas and in
other areas as well.” He also told Sen-
ator DURBIN that he believed the
Reagan administration had taken the
“incorrect position” on Bob Jones Uni-
versity.

I have said, and I say again, that I
found those answers to be reassuring.
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With regard to the right of privacy,
Judge Roberts gave a lengthy and in-
formed statement: ‘“The right of pri-
vacy is protected under the Constitu-
tion in various ways.”’

He said:

It’s protected by the Fourth Amendment
which provides that the right of people to be
secure in their persons, houses, effects, and
papers is protected.

It’s protected under the First Amendment
dealing with prohibition on establishment of
a religion and guarantee of free exercise.

It protects privacy in matters of con-
sclence.

These are all quotes from Judge Rob-
erts, and I continue:

It was protected by the framers in areas
that were of particular concern to them—:
The Third Amendment protecting their
homes against the quartering of troops.

And in addition the Court—has recognized
that personal privacy is a component of the
liberty protected by the due process clause.

The Court has explained that the liberty
protected is not limited to freedom from
physical restraint and that it’s protected not
simply procedurally, but as a substantive
matter as well.

And those decisions have sketched out,
over a period of years, certain aspects of pri-
vacy that are protected as part of the liberty
in the due process clause of the Constitution.

I thought that was a learned embrace
of the constitutional right of privacy,
particularly when combined with
Judge Roberts’ consistent support of
the principle of stare decisis, respect
for the past decisions and precedents of
the Court in the interest of stability in
our judicial system and in our society.

Regarding Roe v. Wade, Judge Rob-
erts specifically said, ‘‘That is a prece-
dent entitled to respect under the prin-
ciples of stare decisis like any other
precedent of the Court.”

When asked by Senator FEINSTEIN to
explain further when, under stare deci-
sis, a Court precedent should be revis-
ited, Judge Roberts said:

Well, I do think you do have to look at
those criteria. And the ones that I pull from
these various cases are, first of all, the basic
principle that it’s not enough that you think
that the decision was wrongly decided.
That’s not enough to justify revisiting it.
Otherwise there would be no role for prece-
dent, and no role for stare decisis. Second of
all, one basis for reconsidering the issue of
workability (And) . . . the issue of settled
expectations, the Court has explained you
look at the extent to which people have con-
formed their conduct to the rule and have
developed settled expectations in connection
with it.

Again, specifically with regard to
Roe v. Wade, I found those answers re-
assuring.

One of Judge Roberts’ circuit court
opinions on the commerce clause gave
rise to fears that he would constrict
Congress’s authority to legislate under
that important clause. But in his con-
sistent expressions of deference to the
work of Congress and his several ref-
erences to the Supreme Court’s recent
decision in Gonzales v. Raich, Judge
Roberts was once more reassuring.

So I will vote to confirm John Rob-
erts and send him off to the non-
political world of the Supreme Court
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with high hopes, encouraged by these
words of promise he spoke to the Judi-
ciary Committee at the end of his
opening statement to that committee
as follows:

If T am confirmed, I will be vigilant to pro-
tect the independence and integrity of the
Supreme Court, and I will work to ensure
that it upholds the rule of law and safe-
guards those liberties that make this land
one of endless possibilities for all Americans.

I thank the Chair. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Thank you,
President.

Mr. President, along with a vote to
authorize war, the vote on the nomina-
tion of a Supreme Court Justice, espe-
cially a Chief Justice, is one of the
most important votes that Senators
ever cast. Because the Supreme Court
is the guardian of our most cherished
rights and liberties, the vote on any
Supreme Court nominee has enormous
significance for the everyday lives of
all Americans.

Supporting or opposing a Supreme
Court nominee is not—and should not
be—a partisan issue. Indeed, in my
time in the United States Senate, I
have voted to confirm nearly twice as
many Republican nominees to the high
Court as Democratic nominees. To be
sure, there are also some nominees
that I have opposed. But that opposi-
tion was not based on the political
party of the President who nominated
them, but on the record—or lack of
record—of the testimony and writings
of each individual nominee. In hind-
sight, there are some votes—either for
or against—that I wish I had cast dif-
ferently, but each vote reflected my
best, considered judgment at the time,
based on the information and record
before me. That is what the Constitu-
tion calls us to do as Senators.

Yet some of our friends on the other
side of the aisle have tried to portray a
vote against John Roberts as a reflex-
ive, partisan vote against any nominee
by President Bush. Still others have
made the sweeping statement that any
Senator who can’t vote for Roberts
can’t vote for any nominee of a Repub-
lican President. These broad state-
ments are patently wrong and suggest
partisan posturing that does serious in-
justice to the most serious business of
giving a lifetime appointment to a Jus-
tice on the highest Court in the land.

With full appreciation and awareness
of the Senate’s solemn obligation to
give advice and consent to this all-im-
portant Supreme Court nomination by
President Bush, I have read the record,
asked questions, re-read the record,
and asked even more questions. But
after reviewing the record such as it is,
I am unable to support the nomination
of John Roberts to be the Chief Justice
of the United States Supreme Court.

Our Founders proclaimed the bedrock
principle that we are all created equal.
But everyone knows that in the early
days of our Republic, the reality was
far different. For more than two cen-

Mr.

September 27, 2005

turies, we have struggled, sometimes
spilling precious blood, to fulfill that
unique American promise. The beliefs
and sacrifices of millions of Americans
throughout the history of our Nation
have breathed fuller life and given real
world relevance to our constitutional
ideals.

With genius and foresight, our found-
ers gave us the tools—the Constitution
and the Bill of Rights—that have aided
and encouraged our march towards
progress. The guarantees in our found-
ing documents, as enhanced in the
wake of a divisive Civil War, have guid-
ed our Nation to live up to the promise
of liberty, equality and justice for all.

We have made much progress. But
our work is not finished. We still look
to our elected representatives and our
independent courts in each new genera-
tion to uphold those guiding principles,
to continue the great march of
progress, and never to turn back or
give up hard-won gains.

The commitment to this march of
progress was the central issue in the
John Roberts hearing. We asked wheth-
er he, as Chief Justice, would bring the
values, ideals and vision to lead us on
the path of continued equality, fair-
ness, and opportunity for all. Or would
he stand in the way of progress by
viewing the issues that come before the
Court in a narrow and legalistic way,
thereby slowly turning back the clock
and eroding the civil rights and equal
rights gains of the past.

We examined the only written record
before us and saw John Roberts, ag-
gressive activist in the Reagan Admin-
istration, eager to narrow hard-won
rights and liberties, especially voting
rights, women’s rights, civil rights, and
disability rights. As Congressman John
Lewis eloquently stated in our hear-
ings, 256 years ago John Roberts was on
the wrong side of the nation’s struggle
to achieve genuine equality of oppor-
tunity for all Americans. And, despite
many invitations to do so, Judge Rob-
erts never distanced himself from the
aggressively narrow views of that
young lawyer in the Reagan adminis-
tration.

Who is John Roberts today? Who will
he be as the 17th Chief Justice of the
United States?

John Roberts is a highly intelligent
nominee. He has argued 39 cases before
the Supreme Court, and won more than
half of them. He is adept at turning
questions on their head while giving
seemingly appropriate answers. These
skills served him well as a Supreme
Court advocate. These same skills,
however, did not contribute to a pro-
ductive confirmation process. At the
end of the 4 days of hearings, we still
know very little more than we knew
when we started.

John Roberts said that ‘‘the responsi-
bility of the judicial branch is to de-
cide particular cases that are presented
to them in this area according to the
rule of law.”

Of course, everyone agrees with that.
Each of us took an oath of office to
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protect and defend the Constitution,
and we take that oath seriously. But
the rule of law does not exist in a vacu-
um. Constitutional values and ideals
inform all legal decisions. But John
Roberts never shared with us his own
constitutional values and ideals.

He said that a judge should be like an
umpire, calling the balls and strikes,
but not making the rules.

But we all know that with any um-
pire, the call may depend on your point
of view. An instant replay from an-
other angle can show a very different
result. Umpires follow the rules of the
game. But in critical cases, it may well
depend on where they are standing
when they make the call.

The same is true with judges.

As Justice Oliver Wendell Holmes fa-
mously stated: The life of the law has
not been logic; it has been experience.”’
He also said that legal decisions are
not like mathematics. If they were, we
wouldn’t need men and women of rea-
son and intellect to sit on the bench—
we would simply input the facts and
the law into some computer program
and wait for a mechanical result.

We all believe in the rule of law. But
that is just the beginning of the con-
versation when it comes to the mean-
ing of the Constitution. Everyone fol-
lows the same text. But the meaning of
the text is often imprecise. You must
examine the intent of the Framers, the
history, and the current reality. And
this examination will lead to very dif-
ferent outcomes depending on each
Justice’s constitutional world view. Is
it a full and generous view of our rights
and liberties and of government power
to protect the people or a narrow and
cramped view of those rights and lib-
erties and the government’s power to
protect ordinary Americans?

Based on the record available, there
is insufficient evidence to conclude
that Judge Roberts view of the rule of
law would include as paramount the
protection of basic rights. The values
and perspectives displayed over and
over again in his record cast doubt on
his view of voting rights, women’s
rights, civil rights, and disability
rights.

In fact, for all the hoopla and razzle-
dazzle in four days of hearings, there is
precious little in the record to suggest
that a Chief Justice John Roberts
would espouse anything less that the
narrow and cramped view that staff at-
torney John Roberts so strongly advo-
cated in the 1980s.

On the first day of the hearing, Sen-
ator KOHL asked, ‘“Which of those posi-
tions were you supportive of, or are
you still supportive of, and which
would you disavow?’”’ Judge Roberts
never gave a clear response.

Other than his grudging concession
during the hearing that he knows of no
present challenge that would make sec-
tion 2 of the Voting Rights Act ‘‘con-
stitutionally suspect’’—a concession
that took almost 20 minutes of my
questioning to elicit—John Roberts has
a demonstrated record of strong oppo-
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sition to section 2, which is almost uni-
versally considered to be the most pow-
erful and effective civil rights law ever
enacted. Section 2 outlaws voting prac-
tices that deny or dilute the right to
vote based on race, national origin, or
language minority status—and is large-
ly uncontroversial today.

But in 1981 and 1982, Judge Roberts
urged the administration to oppose a
bi-partisan amendment to strengthen
section 2, and to have, instead, a provi-
sion that made it more difficult some
say impossible to prove discriminatory
voting practices and procedures. Al-
though Judge Roberts sought to char-
acterize his opposition to the so-called
“effects test’” as simply following the
policy of the Reagan administration,
the dozens of memos he wrote on this
subject show that he personally be-
lieved the administration was right to
oppose the ‘“‘effects test.”

When Roberts worried that the Sen-
ate might reject his position, he urged
the Attorney General to send a letter
to the Senate opposing the amend-
ment, stating, “My own view is that
something must be done to educate the
Senators. ...”

He also urged the Attorney General
to assert his leadership against the
amendment strengthening section 2. He
wrote that the Attorney General
should ‘‘head off any retrenchment ef-
forts” by the White House staff who
were inclined to support the effects
test. He consistently urged the admin-
istration to require voters to bear the
heavy burden of proving discrimina-
tory intent—even on laws passed a cen-
tury earlier—in order to overturn prac-
tices that locked them out of the elec-
toral process.

Judge Roberts wrote at the time that
“violations of section 2 should not be
made too easy to prove. .. .” Remem-
ber, when he wrote those words there
had been no African-Americans elected
to Congress since Reconstruction from
seven of the States with the largest
black populations.

The year after section 2 was signed
into law, Judge Roberts wrote in a
memorandum to the White House
Counsel that ‘“‘we were burned’ by the
Voting Rights Act legislation.

Given his clear record of hostility to
this key voting rights protection, the
public has a right to know if he still
holds these views. But Judge Roberts
gave us hardly a clue.

Even when Senator FEINGOLD asked
whether Judge Roberts would acknowl-
edge today that he had been wrong to
oppose the effects test, he refused to
give a yes-or-no answer.

Judge Roberts responded: “I'm cer-
tainly not an expert in the area and
haven’t followed and have no way of
evaluating the relative effectiveness of
the law as amended or the law as it was
prior to 1982.”

So we still don’t know whether he
supports the basic law against voting
practices that result in denying voting
rights because of race, national origin,
or language minority status.
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You don’t need to be a voting rights
expert to say we’re better off today in
an America where persons of color can
be elected to Congress from any State
in the country. You don’t need to be a
voting rights expert to know there was
a problem in 1982, when no African
American had been elected to Congress
since Reconstruction from Mississippi,
Florida, Alabama, North Carolina,
South Carolina, Virginia, or Lou-
isiana—where African Americans were
almost a third of the population—be-
cause restrictive election systems ef-
fectively denied African Americans and
other minorities the equal chance to
elect representatives of their choice.

You don’t need to be a voting rights
expert to say it’s better that the Vot-
ing Rights Act paved the way for over
9,000 African American elected officials
and over 6,000 Latino elected officials
who have been elected and appointed
nationwide since the passage of that
act.

And you don’t need to be an expert to
recognize that section 2 has benefited
Native Americans, Asians and others
who historically encountered harsh
barriers to full political participation.

Yet Judge Roberts refused in the
hearings to say that his past opposi-
tion to section 2 doesn’t represent his
current views.

Judge Roberts also refused to dis-
avow his past record of opposition to
requiring non-discrimination by recipi-
ents of federal funds. These laws were
adopted because, as President Kennedy
said in 1963, ‘‘[s]imple justice requires
that public funds, to which all tax-

payers . . . contribute, not be spent in
any fashion which . . . subsidizes, or re-
sults in . . . discrimination.”

He supported a cramped and narrow
view that would exempt many formerly
covered institutions from following
civil rights laws that protect women,
minorities and the disabled. Under that
view, the enormous subsidies the Fed-
eral government gives colleges and uni-
versities in the form of Federal finan-
cial aid would not have been enough to
require them to obey the laws against
discrimination. That position was so
extreme that it was rejected by the
Reagan administration and later by
the Supreme Court. Although Judge
Roberts later acknowledged that the
Reagan administration rejected this
view, he would not tell the committee
whether he still holds that view today.

He also never stated whether he per-
sonally agrees with the decision in
Franklin v. Gwinnett, where the Su-
preme Court unanimously rejected his
argument that title IX, the landmark
law against gender discrimination, pro-
vided no monetary relief to a school-
girl who was sexually abused by her
schoolteacher.

A careful reading of the transcript of
his testimony makes clear that he
never embraced the Supreme Court’s
decision to uphold affirmative action
at the University of Michigan Law
School, nor did he expressly agree with
the Supreme Court decision that all
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children—including those who are un-
documented—have a legal right to pub-
lic education. He emphasized his agree-
ment with certain rationales used by
the court in those cases, but he left
himself a lot of wiggle room for future
reconsideration of those 54 decisions.

Finally, a number of my colleagues
on the committee asked Judge Roberts
about issues related to women’s rights
and a woman’s right to privacy. On
these important matters, too, he never
gave answers that shed light on his
current views.

No one is entitled to become Chief
Justice of the United States. The con-
firmation of nominees to our courts—
by and with the advice and consent of
the Senate—should not require a leap
of faith. Nominees must earn their con-
firmation by providing us and the
American people with full knowledge
of the values and convictions they will
bring to decisions that may profoundly
affect our progress as a nation toward
the ideal of equality.

Judge Roberts has not done so. His
repeated reference to the rule of law re-
veals little about the values he would
bring to the job of Chief Justice of the
United States. The record we have puts
at serious risk the progress we have
made toward our common American vi-
sion of equal opportunity for all of our
citizens.

There is clear and convincing evi-
dence that John Roberts is the wrong
choice for Chief Justice. I oppose the
nomination. I urge my colleagues to do
the same.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ALEXANDER. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
BURR). Without objection, it is so or-
dered.

Mr. ALEXANDER. Mr. President, my
constituents have been asking me,
“Who will President Bush nominate for
the second Supreme Court vacancy?”’
The question reminds me of a story
about a punter from California who
went all the way to the University of
Alabama to play for Coach Bear Bry-
ant. Day after day, this punter would
kick it more than 70 yards in practice.
Day after day, Coach Bear Bryant
watched the punter kick it 70 yards
and said nothing. Finally the young
kicker came over to the coach and
said: Coach, I came all the way from
California to Alabama to be coached by
you. I have been out here kicking for a
week, and you haven’t said a word to
me.

Coach Bryant looked at him and said:
Son, when you start kicking it less
than 70 yards, I will come over there
and remind you what you were doing
when you kicked it more than 70 yards.

That is the way I feel about Presi-
dent Bush and the next Supreme Court
nominee. My only suggestion for him

CONGRESSIONAL RECORD — SENATE

would be respectfully to suggest that
he try to remember what he was think-
ing when he appointed John Roberts
and to do it again. Especially for those
of us who have been trained in and who
have respect for the legal profession, it
has been a pleasure to watch the Rob-
erts nomination and confirmation
process. It is difficult to overstate how
good he seems to be. He has the resume
that most talented law students only
dream of: editor of the Harvard Law
Review and a law clerk to Judge Henry
Friendly.

I was a law clerk to Judge John
Minor Wisdom in New Orleans, who re-
garded Henry Friendly as one of the
two or three best Federal appellate
judges of the last century. In fact, we
law clerks used to sit around and think
about ideal Federal panels on which
three judges would sit. Sometimes
Judge Wisdom and Judge Friendly
would sit on the same panel, and we
tried to think of a third judge. There
was a judge named Allgood. We
thought if we could get a panel of
judges named Wisdom, Friendly, and
Allgood, we would have the ideal panel.

So Judge Roberts learned from Judge
Friendly. Then he was law clerk to the
Chief Justice of the United States. Add
to that his time in the Solicitor Gen-
eral’s Office, where only the best of the
best lawyers are invited to serve; then
his success as an advocate before the
Supreme Court both in private and in
public practice. Then what is espe-
cially appealing is his demeanor, his
modesty both in philosophy and in per-
son, something that is not always so
evident in a person of superior intel-
ligence and such great accomplish-
ment. Then there are the stories we
heard during the confirmation process
of private Kkindnesses to colleagues
with whom he worked.

Judge Roberts’ testimony before the
Senate Judiciary Committee dem-
onstrated all those qualities, as well as
qualities of good humor and intel-
ligence, and an impressive command of
the body of law that Supreme Court
Justices must consider. Those televised
episodes, which I took time to watch a
number of, could be the basis for many
law school classes or many civics class-
es. Judge Roberts brings, as he repeat-
edly assured Senators on the com-
mittee, no agenda to the Supreme
Court. He understands that he did not
write the Constitution but that he is to
interpret it, that he does not make
laws—Congress does that—but that he
is to apply them. He demonstrates that
he understands the Federal system. It
is not too much to say that for a dev-
otee of the law, watching John Roberts
in those hearings was like having the
privilege of watching Michael Jordan
play basketball at the University of
North Carolina in the early 1980s or
watching Chet Atkins as a sessions
guitarist in the 1950s in Nashville.

One doesn’t have to be a great stu-
dent of the law to recognize there is
unusual talent here.

If Judge Roberts’ professional quali-
fications and temperament are so uni-
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versally acclaimed, why do we now
hear so much talk of changing the
rules and voting only for those Justices
who we can be assured are ‘‘on our
side”’? That would be the wrong direc-
tion for the Senate to go. In the first
place, history teaches us that those
who try to predict how Supreme Court
nominees will decide cases are almost
always wrong. Felix Frankfurter sur-
prised Franklin Roosevelt. Hugo Black
surprised the South. David Souter sur-
prised almost everybody. In the second
place, courts were never intended to be
set up as political bodies that could be
relied upon to be predictably on one
side or the other of a controversy. That
is what Congress is for. That is why we
go through elections. That is why we
are here. Courts are set up to do just
the opposite, to hear the facts and
apply the law and the Constitution in
controversial matters. Who will have
confidence in a system of justice that
is deliberately rigged to be on one side
or the other despite what the facts and
the law are?

Finally, failing to give broad ap-
proval to an obviously well-qualified
nominee such as Judge Roberts—just
because he is ‘‘not on your side’—re-
duces the prestige of the Supreme
Court. It jeopardizes its independence.
It makes it less effective as it seeks to
perform its indispensable role in our
constitutional republic.

For these three reasons, Republican
and Democratic Senators, after full
hearings and discussion, have tradi-
tionally given well-qualified nominees
for Supreme Court Justice an over-
whelming vote of approval. I am not
talking about the ancient past. I am
talking about the members of today’s
Supreme Court, none of whom are bet-
ter qualified than Judge Roberts. For
example, Justice Breyer was confirmed
by a vote of 87 to 9 in a Congress com-
posed of 57 Democrats and 43 Repub-
licans. Justice Ginsburg was confirmed
by a vote of 96 to 3 in the same Con-
gress. Justice Souter was confirmed by
a vote of 90 to 9 in a Congress composed
of 55 Democrats and 45 Republicans.
Justice Kennedy was confirmed by a
vote of 97 to 0 in a Congress composed
of 55 Democrats, 45 Republicans. Jus-
tice Scalia, no shrinking violet, was
confirmed by a vote of 98 to 0 in a Con-
gress composed of 47 Democrats as well
as 53 Republicans. Justice O’Connor
was confirmed by a vote of 99 to 0 in a
Congress composed of 46 Democrats
and 53 Republicans. And Justice Ste-
vens was confirmed by a vote of 98 to 0
in a Congress composed of 61 Demo-
crats and 37 Republicans. The only
close vote, of those justices on this
Court, was for the nomination of Jus-
tice Thomas, following certain ques-
tions of alleged misconduct by the
nominee. Thomas was confirmed by a
vote of 52 to 48. However, even in that
vote, 11 Democrats crossed the aisle to
support the nominee.

If almost all Republican Senators can
vote for Justice Ginsburg, a former
counsel for the American Civil Lib-
erties Union, and a nominee who also
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declined, as Judge Roberts occasion-
ally did, to answer questions so as not
to jeopardize the independence of the
Court on cases that might come before
her. If every single Democratic Senator
could vote for Justice Scalia, then why
cannot virtually every Senator in this
Chamber vote to confirm John Rob-
erts?

I was Governor for 8 years in Ten-
nessee. I appointed about 50 judges. I
looked for the qualities that Judge
Roberts has so amply demonstrated:
intelligence, good character, respect
for the law, restraint, and respect for
those who might come before the
court. I did not ask one of my nomi-
nees how he or she might vote on abor-
tion or on immigration or on taxation.
I appointed the first woman -circuit
judge, as well as men. I appointed the
first African-American chancellor and
the first African-American State su-
preme court justice. I appointed some
Democrats as well as Republicans.
That process, looking back, has served
our State well. It helped to build re-
spect for the independence and fairness
of our judiciary.

I hope that we Senators will try to do
the same as we consider this nomina-
tion for the Supreme Court of the
United States. It is unlikely in our life-
time that we will see a nominee for the
Supreme Court whose professional ac-
complishments, demeanor, and intel-
ligence is superior to that of John Rob-
erts. If that is so, then I would hope
that my colleagues on both sides of the
aisle will do what they did for all but
one member of the current Supreme
Court and most of the previous Jus-
tices in our history and vote to confirm
him by an overwhelming majority.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ENERGY

Mr. NELSON of Florida. Mr. Presi-
dent, I am going to vote for Judge Rob-
erts as Chief Justice. I will be making
a lengthy statement later on in the day
as there is time allowed, since the time
allocated right now under the previous
order is very limited.

However, I did want to take this op-
portunity to say, with the fresh memo-
ries of Katrina and now Rita, I think it
is incumbent upon us to finally get our
collective heads as Americans out of
the sand and face up to the fact that we
are dependent on foreign energy
sources, and that since we cannot drill
our way out of the problem because the
development of those resources of oil
would take years and years to com-
plete, one of the great natural re-
sources of this country is coal.

Of course, that does not affect my
State of Florida; we have 300 years of
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reserves of coal, and we now have the
technology to cook this coal with high-
ly intense heat in what is known as a
coal gasification project. It burns off
the gas, and that is a clean-burning
gas.

It would be my hope that this coun-
try will start getting serious about
weaning ourselves from dependence on
foreign oil by using our technology to
address this problem.

So that is what I wanted to share
with my colleagues, since there were a
couple of minutes under the previous
order, and then I will be making my
statement about Judge Roberts later in
the day.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

Mr. CHAMBLISS. I ask unanimous
consent that the time be extended
until the end of my statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHAMBLISS. Mr. President, I
rise in support of the nomination of
John G. Roberts to be Chief Justice of
the United States. By his nomination
of Judge Roberts to be Chief Justice,
President Bush has not only fulfilled
his constitutional responsibility but he
has demonstrated sound judgment and
great wisdom by this nomination.

In bipartisan fashion, our colleagues
on the Judiciary Committee have simi-
larly demonstrated such judgment and
wisdom in recommending that we con-
sent to that nomination. I urge my col-
leagues to follow the committee’s rec-
ommendation.

Judge Roberts is an able jurist, a de-
cent man, and he should be the next
Chief Justice of the Supreme Court of
the United States. Both by his profes-
sional career and his answers to ques-
tions during the committee’s consider-
ation of his nomination, Judge Roberts
has demonstrated his unwavering fidel-
ity to the Constitution and commit-
ment to the rule of law.

“The rule of law’ is a phrase often
used in public discourse. It trips easily
off the tongue. Too often, it seems, we
recite it with a banality that comes
with the assumption that it is self-evi-
dent and self-executing. It is neither.

Jefferson wisely taught that eternal
vigilance is the price of liberty. So,
too, the rule of law requires both vigi-
lance and continuous oversight.

Far beyond fulfilling the constitu-
tional responsibilities of this body, the
confirmation process involving Judge
Roberts has served as an essential re-
minder of the constitutional role of
judges and the judiciary under our Re-
publican form of government. At a
time when too many of those in the ju-
dicial branch have sought to use their
lifetime-tenured position to advance
their own personal ideological or polit-
ical preferences in deciding matters
which come before them, at a time
when too many within the legal,
media, and political elites have sought
to recast the role of the judiciary into
a superlegislature, approving of and
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even urging judges to supplant their
views for those of the elected rep-
resentatives of the American people,
Judge Roberts has served to remind us
that such actions and such views are
anticonstitutional and contrary to the
rule of law itself.

The American people have listened to
Judge Roberts in this regard. They like
what they have heard because it rings
true with what we all learned but some
have forgotten, from high school civics
class and what we profess in doctrines
of separation of powers among the
branches of our Federal Government.

Let me repeat some of what Judge
Roberts has said:

Judges and Justices are servants of the
law, not the other way around.

Judges are not to legislate, they’re not to
execute the laws.

Judges need to appreciate that the legit-
imacy of their action is confined to inter-
preting the law and not making it.

Judges are not individuals promoting their
own particular views, but they are supposed
to be doing their best to interpret the law, to
interpret the Constitution, according to the
rule of law, not their own preferences, not
their own personal beliefs.

These are simple but profound state-
ments. They go to the heart of our con-
stitutional system and what we mean
by the rule of law.

As Chief Justice of the United States,
John Roberts will not only serve as the
Chief Justice of the Supreme Court but
he will also serve as the leader of the
entire Federal judiciary, setting the
standards, showing the way, and speak-
ing for an entire branch of our Federal
Government. Every judge in our Fed-
eral system and every person who as-
pires to join its ranks at some future
date should hear and receive Judge
Roberts’ words and seek to follow them
with fidelity. A lot is riding on their
willingness to do so.

Judicial independence is another
phrase bantered about of late by judges
and others who feel threatened by le-
gitimate congressional oversight of the
judiciary. Judicial independence does
not exist to shield judges from congres-
sional and public scrutiny from im-
proper judicial actions. Judicial inde-
pendence does not shield judges from
the inquiry of impeachment and re-
moval from office for lawless actions
on the bench. Federal judges, appointed
for life, subject to removal only upon
impeachment, are afforded this ex-
traordinary power precisely to permit
them to follow the law, even when fol-
lowing the law may be politically un-
popular.

Describing his own fidelity to the
Constitution and to the rule of law,
Judge Roberts told the Judiciary Com-
mittee:

As a judge I have no agenda. I have a guide
in the Constitution and the laws and the
precedents of the Court, and those are what
I would apply with an open mind, after fully
and fairly considering the arguments and as-
sessing the considered views of my col-
leagues on the bench.

We should confirm Judge Roberts not
merely because he said that; we should
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confirm him because he has lived it.
We can ask no more of our judges but
we must ask no less. Let this be the
standard we apply to this nominee and
to future nominees, both to the Su-
preme Court and to lower courts.

I urge my colleagues to confirm the
President’s nomination of Judge John
G. Roberts as Chief Justice of the
United States.

I yield the floor.

———————

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m. having arrived, the Senate will
stand in recess until 2:15 p.m.

Thereupon, the Senate, at 12:38 p.m.,
recessed until 2:20 p.m, and reassem-
bled when called to order by the Pre-
siding Officer (Mr. CHAMBLISS).

————

EXECUTIVE SESSION

NOMINATION OF JOHN G. ROB-
ERTS, JR., TO BE CHIEF JUSTICE
OF THE UNITED STATES—Contin-
ued

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, what
is pending before the Senate?

The PRESIDING OFFICER. Under
the previous order, the time from 2:15
to 2:45 p.m. will be under the control of
the majority. We are on the Roberts
nomination.

Mr. SESSIONS. Mr. President, I ap-
preciate the opportunity to share some
thoughts on this important matter and
I probably will speak again before this
final vote occurs.

Mr. President, this is an important
process. What we are doing here is
more important than the average con-
firmation, in my view. What has been
going on for virtually the entire time I
have been in the Senate, going on 8
years, and certainly in the last 5 years,
has been a rigorous and vigorous de-
bate over the role of courts in Amer-
ican life. The American people have be-
come very concerned that those we ap-
point and confirm to the Federal judi-
ciary and have been given a lifetime
appointment, as a result of that are un-
accountable to the American people;
that they are not, therefore, any longer
a part of the democratic process and
can only be removed from office on
causes relating to an impeachment or
their own resignation or death.

This has raised concerns because
these lifetime-appointed, unaccount-
able officials of our Government have
set about to carry out political agen-
das. There is no other way to say it. I
hate to be negative about our courts
because I believe in our courts. The
courts I practiced before, the Federal
courts in Alabama, are faithful to the
law. If a Democratic judge or Repub-
lican judge, a liberal or conservative, is
faithful to the law, I do not see a prob-
lem. Overwhelmingly, in the courts of
America today, justice is done.
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But we have a growing tendency
among the members of our Supreme
Court. Many of them have been there
for many years. It strikes me that per-
haps they have lost some discipline.
They have forgotten they were ap-
pointed and not anointed. As my good
friend said—a former judge, now de-
ceased, Judge Thomas, in the Southern
District of Alabama: Remember, you
were appointed, not anointed.

I think they have forgotten that. I
believe they have begun to think it is
important for them and the courts to
settle disputed social issues in the
country; that they are somehow an
elite group of guardians of the public
health and that they should protect us
from ourselves on occasion.

We have seen that. We have seen a se-
ries of opinions that, as a lawyer, I be-
lieve cannot be justified as being con-
sistent with the words or any fair in-
terpretation of the words of the Con-
stitution of the United States. That is
what a judge is sworn to uphold.

These issues are important, as I said,
because if this is true, and if judges are
going beyond what they have been em-
powered to do, and they are twisting or
redefining or massaging the words of
the Constitution to justify them in an
unjustified act of imposing a personal
view on America, then that is a serious
problem indeed, and I am afraid that is
what we have.

They say it is good. The law schools,
some of them, these professors, believe
judges should be strong and vigorous
and active and should expand the law
and that the Constitution is living. So,
therefore ¢‘living”’ means, I suppose,
you can make it say what you want it
to say this very moment.

But Professor Van Alstyne at Duke
once said to a judicial conference I at-
tended many years ago: If you love this
Constitution, if you really love it, if
you respect it, you will enforce it—
“it”—as it is written. When judges
don’t do that they therefore do not re-
spect the Constitution. In fact, they
create a situation in which a future
court may be less bound by that great
document. It can erode our great lib-
erties in ways we cannot possibly
imagine today.

The name of Justice Ginsburg some-
times came up at Judge Roberts hear-
ings because of her liberal positions on
a number of issues before she went on
the bench. Yet she was confirmed over-
whelmingly. An argument was made
therefore Judge Roberts, who has
mainstream views, ought to be con-
firmed. She just recently made a
speech to the New York Bar Associa-
tion. She said she was not happy being
the only female Justice on the Court
but she stated:

Any woman will not do. There are some
women who might be appointed who would
not advance human rights or women’s rights.

What about other groups’ rights? Do
you need to advance all those other
rights, too? And what is a right?

Then she dealt with the question of
foreign law being cited by the Supreme
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Court of the United States. We have
had a spate of judges, sometimes in
opinions and sometimes in speeches,
making comments that suggest their
interpretation of the law was influ-
enced by what foreign people have done
in other countries. She said:

I will take enlightenment wherever I can
get it. I don’t want to stop at the national
boundary.

Then she noted that she had a list of
qualified female nominees, but the
President hadn’t consulted with her—
and I would hope not, frankly.

Why are we concerned about citing
foreign law? We are concerned because
this is an element of activism. Our his-
toric liberties are threatened when we
turn to foreign law for answers.

This is a bad philosophy and a bad
tendency because we are not bound by
the European Union. We didn’t adopt
whatever constitution or laws or docu-
ments they have in the European
Union. What does our Constitution
say?

We the People of the United States, in
Order to form a more perfect Union, estab-
lish Justice, insure domestic Tranquility,
provide for the common defense, promote the
general Welfare, and secure the Blessings of
Liberty to ourselves and our Posterity, do
ordain and establish this Constitution for
the United States of America.

Not some other one. Not one you
would like, not the way you might like
to have had it written, but this one.
That is the one that we passed. That is
the one the people have ratified. That
is the one the people have amended.
And that is the one a judge takes an
oath to enforce whether he or she likes
it or not.

You tell me how an opinion out of
Europe or Canada or any other place in
the world has any real ability to help
interpret a Constitution, a provision of
which may have been adopted 200 years

ago.
I submit not.
You see, we have to call on our

judges to be faithful to that. I do not
want, I do not desire, and the President
of the United States has said repeat-
edly that he does not want, he does not
desire that a judge promote his polit-
ical or social agenda. That is what we
fight out in this room right here, right
amongst all of us. We battle it out, and
I am answerable to the people in my
State, the State of Alabama. That is
who I answer to, and each one of us an-
swers to the people in our states; and
the President answers to all the people
of the United States. That is where the
political decisions are made, and we
leave legal decisions in the court.

My time to speak is limited. I will
close with this: We have never had a
judge come before this Senate, in my
opinion, who has in any way come
close to expressing so beautifully and
so richly and so intelligently the prop-
er role of a court. Judge Roberts used a
common phrase: You should be a neu-
tral umpire. Certainly he should be
that. Absolutely that is a good phrase.

A judge should be modest. He should
decide the facts and the law before the
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court, not using that in an expansive
way to impose personal views beyond
the requirement of that court; that a
court does not seek to set out to estab-
lish any result, it simply decides the
dispute that is before a court.

That is why I think we have had a
long political battle over this. Frankly,
Senator after Senator has been elected
after committing to support the kind
of judges President Bush has said he
would nominate and has, in fact, nomi-
nated. If we continue this process, we
will return our courts to that wonder-
ful station they need to always hold;
that is, they will be neutral, fair, ob-
jective arbiters, will not legislate in
any way based upon their personal
views, their personal biases, their po-
litical opinions, their social agendas to
affect or infect and corrupt their deci-
sions as they go about their daily jobs.
John Roberts understands that com-
pletely. He has articulated that prin-
ciple far more eloquently than I could
ever do, and he has won the support of
the people. Everywhere I go, people tell
me how magnificent they thought he
has been in explaining these issues.

It is what the American people want.
The President has given us that. And I
believe, in the long run, this could be a
turning point in which we take politics
out of the courtroom, leave the politics
to the politicians, and put the courts
back in the business of deciding the
legal cases.

I think my time has expired. I yield
the floor.

The PRESIDING OFFICER (Mr.
VOINOVICH). The Senator from Georgia.

Mr. ISAKSON. Mr. President, I rise
on the advice and consent question of
Judge John Roberts.

Before 1 address my judgment on
that, I would like to pay tribute for a
second to Sandra Day O’Connor and
the late William Rehnquist.

Sandra Day O’Connor’s announced
retirement caused the nomination by
the President of John Roberts, and sub-
sequently the untimely passing of
Chief Justice Rehnquist afforded the
opportunity for that nomination to be
for Chief Justice as well. In the antici-
pated furor of this debate and con-
firmation, the credit never was given
that should have been to Justice
O’Connor or Justice Rehnquist.

Sandra Day O’Connor was the first
woman appointed to the U.S. Supreme
Court. She served with honor and dis-
tinction. She wrote brilliantly, con-
cisely, and succinctly, and, most im-
portantly of all, she had an insight and
wisdom second to none. In fact, I com-
mend to everyone her final writing, her
dissenting opinion on the eminent do-
main case, if you want to see a Justice
who was well grounded and interested
in the American people.

Judge Rehnquist was the 16th Justice
of the United States, an outstanding
individual of immense capacity, dedi-
cation, and commitment to the United
States of America. His loss is a trag-
edy, and the retirement of Justice
O’Connor is a loss to the Court.
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But now we are confronted with our
constitutional responsibility as Mem-
bers of the Senate to address the ques-
tion of John Roberts, the nominee of
President Bush.

I come to this debate somewhat dif-
ferently than a lot who preceded me. I
am not an attorney. Before my election
to the Senate, I was a businessman, al-
ways had been, always will be when I
leave. I come also as a new Member of
the Senate. In fact, a year ago today, I
was engaged in a debate in Columbus,
GA, with my Democratic opponent for
the Senate seat. The issue that night of
that debate was clearly what was the
role of the Senate in terms of the con-
firmation of a Justice to the Supreme
Court and the issue of the day, which
was filibuster. It was only a year ago
when whether a judge could even get
an up-or-down vote was a major ques-
tion on the floor of the Senate.

I happen to have been elected, obvi-
ously, to that Senate seat, sworn in on
January 4, and came to the Senate to
find that advice and consent was im-
possible because filibuster was the rule
of the day. Then a unique thing hap-
pened. Fourteen Members of this body
made a deal—and I commend them for
it. They broke a logjam, and very
quickly we were able to confirm six ap-
pointments to the court, some who had
languished as long—as in the case of
Judge Pryor—as 4 years.

No one knew Justice O’Connor would
announce her retirement a few weeks
later, nor that Chief Justice Rehnquist
would die, but all of us knew that when
an appointment came, the agreement
that had been made might be put in
jeopardy because it set forth a stand-
ard that filibuster might be necessary
under extraordinary circumstances.
There were many who anticipated
whomever the President appointed
would be in and of itself an extraor-
dinary circumstance.

Then along came John G. Roberts,
who is an extraordinary man.

I will vote to confirm the President’s
nomination of John G. Roberts as Chief
Justice of the United States. In large
measure, I will do so because of who
and what John G. Roberts is, has been,
and will be—a decent and humble man
of immense intelligence and dem-
onstrated compassion.

We will hear and I have heard earlier
today some in this Chamber who will
tell us that he never answered any
questions; we don’t know where he
stands. Well, to me, those are simply
code words for them saying they
couldn’t pin him down, tie him in
knots, or prejudice him for future deci-
sions. Personally, I don’t want a Jus-
tice who any lawyer can tie in knots or
predispose. I want a judge I can stand
before and count on the fact that he
will call them like he sees them, that
he won’t be in one corner or the other,
that he will do what is right, what is
dictated by the law and the Constitu-
tion.

In my 33 years in business, I was in
court from time to time—as few times
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as possible. But all of us have been. 1
served as a foreman of a grand jury. I
served on a petit jury. I have been, in
the case as a businessman, in court
myself. I don’t want to go into a court-
room where I know I have a judge who
has a bent, a predisposition, or an
agenda. I want to go before a judge who
wants to treat me under the law as
equally and as fairly as my opponent
on the other side, who will rule based
on the facts, based on what is before
him, based on the law, and based on our
Constitution. I want a Justice who will
study the law, listen to my side of the
case, listen to the other side, and call
it as he sees it.

In his introduction, John Roberts
said he was an umpire and he was a
humble man. That says a lot about
John Roberts. If there is anything we
need on the bench today, it is those
who see themselves umpires making
the right call, the right decision the
right time in every single case, for
there is no instant replay on the Su-
preme Court of the United States of
America. As Judge Roberts said in his
confirmation hearing before the Judici-
ary Committee, just as people do not
go to a baseball game to watch the um-
pires, they do not go to court to watch
the judge. They go to court to get a
fair decision, unvarnished and un-
tainted.

I was in Columbus, GA, during the
break in August. I did an education lis-
tening session. After it was over, I met
with some 6th grade kids of that
school, some kids I gave the chance to
ask me questions, some children I gave
the chance to find out what they would
like to know from a Senator.

A little girl by the name of Maleka
said: Senator ISAKSON, I have one ques-
tion for you. What is the hardest deci-
sion you are going to have to make in
the U.S. Senate? What is the most im-
portant decision you are going to have
to make in the U.S. Senate?

That was about a month ago today.

The first answer I gave her was con-
firming Justices to the Supreme Court
of the United States.

It came to my mind instinctively be-
cause we all knew the nomination of
Judge Roberts had been made and we
would make that decision. All of us in
here also know that the Constitution
specifically says it is our advice and
our consent which makes that deter-
mination.

We also know that the third leg of
the stool which is the great genius of
the United States of America is the ju-
dicial branch, which is equal and sepa-
rate from the courts and the executive.
But it is also in these confirmations
where the executive, the legislative,
and the judicial come together. There
is no more important decision made by
a Member of the Senate than who the
next Justice or Chief Justice of the
United States will be.

I close my remarks by telling you
this: John G. Roberts has made the
toughest decision I will have to make
an easy one. He is a class act. He is an
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intellect. He is an honorable man. He is
a man who, when the cases of justice in
America are decided before our Su-
preme Court, will call it as he sees it,
listen to both sides, rule on the law,
and understand the Constitution. You
can ask no more of a man than John
Roberts has demonstrated time and
again. That is precisely what he will
deliver.

Thursday at 11:30 I will be honored to
cast my vote on behalf of the people of
Georgia to confirm John G. Roberts as
the 17th Chief Justice of the United
States in the history of our country.

I yield the floor.

——————

ORDER OF PROCEDURE

Mr. ISAKSON. Mr. President, I ask
unanimous consent that I now be per-
mitted to speak as if in morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

JACOB L. FRAZIER POST OFFICE
BUILDING

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H.R. 3767 which was received
from the House.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A bill (H.R. 3767) to designate the facility
of the United States Postal Service located
at 2600 Oak Street in St. Charles, Illinois as
the ‘“‘Jacob L. Frazier Post Office Building.”

There being no objection, the Senate
proceeded to consider the bill.

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the bill be
read a third time and passed, the mo-
tion to reconsider be laid upon the
table, and that any statements relating
to the bill be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 3767) was read the third
time and passed.

———

KARL MALDEN STATION

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the Com-
mittee on Homeland Security and Gov-
ernmental Affairs be discharged from
further consideration of H.R. 3667 and
that the Senate proceed to its imme-
diate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report the bill by title.

The legislative clerk read as follows:

A bill (H.R. 3667) to designate the facility
of the United States Postal Service located
at 200 South Barrington Street in Los Ange-
les, California as the ‘“Karl Malden Station.”

There being no objection, the Senate
proceeded to consider the bill.

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the bill be
read a third time and passed, the mo-
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tion to reconsider be laid upon the
table with no intervening action or de-
bate, and that any statements relating
to measure be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 3667) was read the third
time and passed.

————

SERVICEMEMBERS’ GROUP LIFE
INSURANCE ENHANCEMENT ACT
OF 2005

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the committee
on Veterans’ Affairs be discharged from
further consideration of H.R. 3200 and
the Senate proceed to its immediate
consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A bill (H.R. 3200) to amend title 38, the
United States Code, to enhance the Service-
members’ Group Life Insurance Program,
and for other purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the Craig
amendment which is at the desk be
agreed to, the bill, as amended, be read
a third time and passed, the motion to
reconsider be laid upon the table, and
that any statements relating to the
measure be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 1872) was agreed
to, as follows:

(Purpose: to provide a complete substitute)

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the
“Servicemembers’ Group Life Insurance En-
hancement Act of 2005”.

SEC. 2. REPEALER.

Effective as of August 31, 2005, section 1012
of division A of the Emergency Supple-
mental Appropriations Act for Defense, the
Global War on Terror, and Tsunami Relief,
2005 (Public Law 109-13; 119 Stat. 244), includ-
ing the amendments made by that section,
are repealed, and sections 1967, 1969, 1970, and
1977 of title 38, United States Code, shall be
applied as if that section had not been en-
acted.

SEC. 3. INCREASE FROM $250,000 TO $400,000 IN
AUTOMATIC MAXIMUM COVERAGE
UNDER SERVICEMEMBERS’ GROUP
LIFE INSURANCE AND VETERANS’
GROUP LIFE INSURANCE.

(a) MAXIMUM UNDER SGLI.—Section 1967 of
title 38, United States Code, is amended—

(1) in subsection (a)(3)(A)(i), by striking
¢“$250,000”’ and inserting ‘$400,000°’; and

(2) in subsection (d), by striking ‘‘of
$250,000”’ and inserting ‘‘in effect under para-
graph (3)(A)(i) of that subsection”.

(b) MAXIMUM UNDER VGLI.—Section 1977(a)
of such title is amended—

(1) in paragraph (1), by striking ‘‘in excess
of $250,000 at any one time’’ and inserting ‘“‘at
any one time in excess of the maximum
amount for Servicemembers’ Group Life In-
surance in effect under section
1967(a)(3)(A)(1) of this title’’; and

(2) in paragraph (2)—
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(A) by striking ‘‘for less than $250,000 under
Servicemembers’ Group Life Insurance’ and
inserting ‘‘under Servicemembers’ Group
Life Insurance for less than the maximum
amount for such insurance in effect under
section 1967(a)(3)(A)(i) of this title’’; and

(B) by striking ‘‘does not exceed $250,000"
and inserting ‘‘does not exceed such max-
imum amount in effect under such section”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall take effect as of
September 1, 2005, and shall apply with re-
spect to deaths occurring on or after that
date.

SEC. 4. SPOUSAL NOTIFICATIONS RELATING TO
SERVICEMEMBERS’ GROUP LIFE IN-
SURANCE PROGRAM.

Effective as of September 1, 2005, section
1967 of title 38, United States Code, is amend-
ed by adding at the end the following new
subsection:

“(H@Q) If a member who is married and who
is eligible for insurance under this section
makes an election under subsection (a)(2)(A)
not to be insured under this subchapter, the
Secretary concerned shall notify the mem-
ber’s spouse, in writing, of that election.

‘“(2) In the case of a member who is mar-
ried and who is insured under this section
and whose spouse is designated as a bene-
ficiary of the member under this subchapter,
whenever the member makes an election
under subsection (a)(3)(B) for insurance of
the member in an amount that is less than
the maximum amount provided under sub-
section (a)(3)(A)(i), the Secretary concerned
shall notify the member’s spouse, in writing,
of that election—

‘“(A) in the case of the first such election;
and

‘(B) in the case of any subsequent such
election if the effect of such election is to re-
duce the amount of insurance coverage of
the member from that in effect immediately
before such election.

‘(3) In the case of a member who is mar-
ried and who is insured under this section, if
the member makes a designation under sec-
tion 1970(a) of this title of any person other
than the spouse or a child of the member as
the beneficiary of the member for any
amount of insurance under this subchapter,
the Secretary concerned shall notify the
member’s spouse, in writing, that such a
beneficiary designation has been made by
the member, except that such a notification
is not required if the spouse has previously
received such a notification under this para-
graph and if immediately before the new des-
ignation by the member under section 1970(a)
of this title the spouse is not a designated
beneficiary of the member for any amount of
insurance under this subchapter.

‘“(4) A notification required by this sub-
section is satisfied by a good faith effort to
provide the required information to the
spouse at the last address of the spouse in
the records of the Secretary concerned. Fail-
ure to provide a notification required under
this subsection in a timely manner does not
affect the validity of any election specified
in paragraph (1) or (2) or beneficiary designa-
tion specified in paragraph (3).”.

SEC. 5. INCREMENTS OF INSURANCE THAT MAY
BE ELECTED.

(a) INCREASE IN INCREMENT AMOUNT.—Sub-
section (a)(3)(B) of section 1967 of title 38,
United States Code, is amended by striking
“member or spouse’’ in the last sentence and
inserting ‘“‘member, be evenly divisible by

$50,000 and, in the case of a member’s
spouse,’’.
(b) EFFECTIVE DATE.—The amendment

made by subsection (a) shall take effect as of
September 1, 2005.

The bill (H.R. 3200), as amended, was
read the third time and passed.
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WATER RESOURCES RESEARCH
ACT AMENDMENTS OF 2005

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 139, S. 1017.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A bill (8. 1017) to reauthorize grants for the
water resources research and technology in-
stitutes established under the Water Re-
sources Research Act of 1984.

There being no objection, the Senate
proceeded to consider the bill which
had been reported from the Committee
on Environment and Public Works,
with amendments.

[Insert the parts shown in italic.]

S. 1017

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Water Re-
sources Research Act Amendments of 2005.
SEC. 2. WATER RESOURCES RESEARCH.

(a) AUTHORIZATION OF APPROPRIATIONS.—
Section 104(f) of the Water Resources Re-
search Act of 1984 (42 U.S.C. 10303(f)) is
amended—

(1) in the subsection header, by striking
“IN GENERAL’’;

(2) by striking paragraph (1) and inserting
the following:

‘(1) IN GENERAL.—There is authorized to be
appropriated to carry out this section, to re-
main available until expended—

““(A) $12,000,000 for each of fiscal years 2006
through 2008; and

“(B) $13,000,000 for each of fiscal years 2009
and 2010.”"; and

(3) in paragraph (2), by striking ‘‘(2) Any”’
and inserting the following:

¢(2) FAILURE TO OBLIGATE FUNDS.—AnNy’ .

(b) ADDITIONAL APPROPRIATIONS WHERE RE-
SEARCH FOCUSED ON WATER PROBLEMS OF
INTERSTATE NATURE.—Section 104(g) of the
Water Resources Research Act of 1984 (42
U.S.C. 10303(g)) is amended—

(1) by redesignating paragraph (2) as para-
graph (4); and

(2) in paragraph (1)—

(A) in the first sentence—

(i) by striking ‘‘(I) There’” and inserting
the following:

‘(1) IN GENERAL.—There’’; and

(ii) by striking °‘$3,000,000 for fiscal year
2001, $4,000,000 for each of fiscal years 2002 and
2003, and $6,000,000 for each of fiscal years 2004
and 2005’ and inserting ‘‘$6,000,000 for each of
fiscal years 2006 through 2008 and $7,000,000
for each of fiscal years 2009 and 2010°’;

(B) in the second sentence, by striking
“Such” and inserting the following:

“(2) NON-FEDERAL MATCHING FUNDS.—The’’;
and

(C) in the third sentence, by striking
“Funds’ and inserting the following:

“(8) AVAILABILITY OF FUNDS.—Funds’’.

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the com-
mittee-reported amendments be agreed
to, the bill, as amended, be read a third
time and passed, the motion to recon-
sider be laid upon the table, and that
any statements related to the bill be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The committee amendments were
agreed to.
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The bill (S. 1017), as amended, was
read the third time and passed.

GULF COAST EMERGENCY WATER
INFRASTRUCTURE ASSISTANCE
ACT

Mr. ISAKSON. Mr. President, I ask
unanimous consent that the Com-
mittee on Environment and Public
Works be discharged from further con-
sideration of S. 1709 and the Senate

proceed to its immediate consider-
ation.
The PRESIDING OFFICER. The

clerk will report the bill by title.
The assistant legislative clerk read
as follows:

A Dbill (S. 1709) to provide favorable treat-
ment for certain projects in response to Hur-
ricane Katrina, with respect to revolving
loans under the Federal Water Pollution
Control Act, and for other purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. ISAKSON. Mr. President, I ask
unanimous consent the amendment at
the desk be agreed to, the bill, as
amended, be read the third time and
passed, the motion to reconsider be
laid upon the table, and any state-
ments relating to the bill be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 1873) was agreed
to, as follows:

(Purpose: To provide a complete substitute)

Strike all after the enacting clause and in-
sert the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Gulf Coast
Emergency Water Infrastructure Assistance
Act”.

SEC. 2. DEFINITION OF STATE.

In this Act, the term “State’” means—

(1) the State of Alabama;

(2) the State of Louisiana; and

(3) the State of Mississippi.

SEC. 3. TREATMENT OF CERTAIN LOANS.

(a) DEFINITION OF ELIGIBLE PROJECT.—In
this section, the term ‘‘eligible project”
means a project—

(1) to repair, replace, or rebuild a publicly-
owned treatment works (as defined in sec-
tion 212 of the Federal Water Pollution Con-
trol Act (33 U.S.C. 1292)), including a pri-
vately-owned utility that principally treats
municipal wastewater or domestic sewage, in
an area affected by Hurricane Katrina or a
related condition; or

(2) that is a water quality project directly
related to relief efforts in response to Hurri-
cane Katrina or a related condition, as deter-
mined by the State in which the project is
located.

(b) ADDITIONAL SUBSIDIZATION.—

(1) IN GENERAL.—Subject to paragraph (2),
for the 2-year period beginning on the date of
enactment of this Act, a State may provide
additional subsidization to an eligible
project that receives funds through a revolv-
ing loan under section 603 of the Federal
Water Pollution Control Act (33 U.S.C. 1383),
including—

(A) forgiveness of the principal of the re-
volving loan; or

(B) a zero-percent interest rate on the re-
volving loan.

(2) LIMITATION.—The amount of any addi-
tional subsidization provided under para-
graph (1) shall not exceed 30 percent of the
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amount of the capitalization grant received
by the State under section 602 of the Federal
Water Pollution Control Act (33 U.S.C. 1382)
for the fiscal year during which the sub-
sidization is provided.

(c) EXTENDED TERMS.—For the 2-year pe-
riod beginning on the date of enactment of
this Act, a State may extend the term of a
revolving loan under section 603 of that Act
(33 U.S.C. 1383) for an eligible project de-
scribed in subsection (b), if the extended
term—

(1) terminates not later than the date that
is 30 years after the date of completion of the
project that is the subject of the loan; and

(2) does not exceed the expected design life
of the project.

(d) PRIORITY LISTS.—For the 2-year period
beginning on the date of enactment of this
Act, a State may provide assistance to an el-
igible project that is not included on the pri-
ority list of the State under section 216 of
the Federal Water Pollution Control Act (33
U.S.C. 1296).

SEC. 4. PRIORITY LIST.

For the 2-year period beginning on the date
of enactment of this Act, a State may pro-
vide assistance to a public water system that
is not included on the priority list of the
State under section 1452(b)(3)(B) of the Safe
Drinking Water Act (42 TU.S.C. 300j—
12(b)(3)(B)), if the project—

(1) involves damage caused by Hurricane
Katrina or a related condition; and

(2) is in accordance with section
1452(b)(3)(A) of that Act (42 U.S.C. 300j-
12(b)(3)(A)).

SEC. 5. TESTING OF PRIVATELY-OWNED DRINK-
ING WATER WELLS.

On receipt of a request from a homeowner,
the Administrator of the Environmental
Protection Agency may conduct a test of a
drinking water well owned or operated by
the homeowner that is, or may be, contami-
nated as a result of Hurricane Katrina or a
related condition.

The bill (S. 1709), as amended, was
read the third time and passed.

Mr. ISAKSON. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DODD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXECUTIVE SESSION

NOMINATION OF JOHN G. ROB-
ERTS, JR., TO BE CHIEF JUSTICE
OF THE UNITED STATES—Contin-
ued

Mr. DODD. Mr. President, I believe
the time will be allocated to my col-
league from Michigan, Senator LEVIN,
but he has agreed to allow me to use
his time to speak. He will speak at a
later time today.

The PRESIDING OFFICER. The Sen-
ate is under the control of the Demo-
crats from 3:45 on, so the Senator can
speak.

Mr. DODD. Mr. President, the out-
come of this nomination is now all but
certain. In that regard, what I am
about to say will have little impact on
the fate of this nominee.
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Nevertheless, it is exceedingly rare
that the Senate is asked to consider a
nominee to fill a vacancy in the office
of Chief Justice of the United States.
Indeed, there have only been 16 Chief
Justices in our Nation’s history. Fur-
ther, it is difficult to overstate the im-
portance of the next Chief Justice on
our Nation’s future.

For these reasons, I feel compelled to
come to the floor today to explain how
I will vote on the nomination of John
Roberts to be our country’s next Chief
Justice.

Every vote we cast as Senators is im-
portant. But some votes are more im-
portant than others. In my view, the
most important votes that we cast in
this body are those giving the Presi-
dent authority to go to war, those
amending the United States Constitu-
tion, and those that fill vacancies in
the judicial branch.

These votes, more than any others,
can permanently affect the essential
character of our Nation. They involve
fundamental questions about whether
our Nation will spend blood and treas-
ure in armed conflict; about whether
the cornerstone document of our Re-
public will be modified; and about the
make-up of a third, separate, coequal
branch of our Government—the prin-
cipal duty of which is to make real for
each American the promise of equal
justice under the law.

Of the votes that we cast regarding
judicial nominees, a small percentage
is cast for Supreme Court Justice. An
even smaller number of votes is cast
for Chief Justice. In nearly a quarter of
a century in this body, I have had the
privilege of casting 8,415 votes—more
than all but 16 of our colleagues. This
is only the 10th time in that period
that I have had the duty to consider a
vote for Supreme Court Justice. And it
is only the second time that I have
considered a nominee for Chief Justice.

In casting these votes—and in cast-
ing other votes for judicial nominees—
I have supported the vast majority of
candidates nominated by this and prior
presidents. That includes nominees to
the Supreme Court. I have supported
six of the last nine nominees to the
High Court. Of the current president’s
219 judicial nominees, only five have
failed to win confirmation. I, like all of
our colleagues, have supported the
overwhelming majority of these nomi-
nees.

In reviewing a nomination for the ju-
dicial branch, I believe the Senate has
a duty to undertake a higher degree of
independent review than might be ap-
propriate for a nomination to the Exec-
utive branch. There are two reasons for
that heightened degree of scrutiny:

First, because we are considering
nominees who will populate—and in
this case, lead—a separate, coequal
branch of government; and

Second, because Article III nominees,
when confirmed, are confirmed for life.
That makes them unique among all
other Federal officials.

In reviewing judicial nominees, 1
have never imposed any litmus tests.
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Indeed, I have supported nominees—
including to the Supreme Court—whose
views and philosophy I did not nec-
essarily share. I did so because they
met what I consider to be the three
crucial qualifications that every judi-
cial nominee must meet:

First, that they possess the legal and
intellectual competence required to
discharge the responsibilities of their
office;

Second, that they possess the quali-
ties of character required of a judge or
justice—including reason, wisdom, and
fairmindedness; and

Third, that they possess a commit-
ment to equal justice for all under the
law, which is the legal principle that is
the foundation for all of our laws.

With respect to the nomination now
before the Senate, I have reviewed the
record. I have read the briefs, if you
will, of both sides. I have heard the
case both for and against Judge Rob-
erts.

In so doing, I would be remiss not to
thank the distinguished chairman Sen-
ator SPECTER, and ranking member of
the Judiciary Committee PATRICK
LEAHY of Vermont, for the extraor-
dinary service they have rendered to
the Senate and to the country. The
hearings into this nomination were
thorough, thoughtful, and deliberate,
and I have watched many over the
years. They are to be congratulated for
the manner in which they led the com-
mittee in discharging its duties.

I approached Judge Roberts’ nomina-
tion with an open mind. I harbored no
hidden proclivity to oppose his nomina-
tion because of his conservative record.
Nor did I carry a presumption to sup-
port it because he is ‘‘the President’s
choice’’, or because he was described by
the President as a ‘‘gentleman’’, or be-
cause of his stellar legal credentials.

The written and testimonial record
with respect to this nominee is mixed.
It does lead this Senator to unequivo-
cally conclude that his nomination
should be supported or opposed. For
those of us concerned about the right
to privacy, about a woman’s right to
choose, about equal opportunity, about
environmental protection, about ensur-
ing that all are truly equal before the
bar of justice—in short, for those of us
concerned about Kkeeping America
strong and free and just—this is no
easy matter.

The record in several respects pro-
vides cold comfort for those of us seek-
ing to preserve and expand America’s
commitment to equal justice for all. I
was concerned about numerous written
statements he made during his pre-
vious stints in Federal service—about
voting rights, about the right to pri-
vacy, about Roe v. Wade, about equal-
ity between men and women, about re-
stricting the ability of courts to strike
down racially discriminatory laws and
practices, and about environmental
protection.

Nor did Judge Roberts’ hearing testi-
mony do much to dispel my concerns
about those earlier statements. On
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multiple occasions, he explained that
he was reflecting the views of his supe-
riors, rather than voicing his own per-
sonal opinions. Yet, when invited to ex-
plain his personal views, he repeatedly
demurred—explaining that to state his
own views would potentially telegraph
his position on sensitive matters that
could come before the Court.

I can certainly understand the nomi-
nee’s reluctance to prejudge a matter.
No responsible nominee would do that;
it would be inherently injudicious to do
s0. Yet, it is hard to escape the conclu-
sion that these were answers of conven-
ience, as well as duty.

At the very least, his refusal to an-
swer certain questions leaves us want-
ing. We certainly know less about this
nominee than many of us would like to
know.

For that reason, I understand and re-
spect the decision by those of our col-
leagues—including the Democratic
Leader, Senator REID, Senator KEN-
NEDY, Senator BIDEN, Senator FEIN-
STEIN, and others—who feel that they
cannot vote to confirm this nominee in
large part because the Senate has been
denied additional information about
his background and views.

Nevertheless, we are required to
make a judgment based on the infor-
mation we know, as well as in consider-
ation of what we do not know. The
record is incomplete. But unfortu-
nately it is all we have. It cannot and
should not be read selectively. The
question for this Senator is not wheth-
er the record is all I would like it to be,
but whether it provides sufficient in-
formation to determine whether the
nominee meets the three qualifications
I have just set forth—competence,
character, and a commitment to equal
justice.

On the question of competence, there
is absolutely no doubt that John Rob-
erts possesses the capabilities required
to serve not only as a Justice on the
Supreme Court, but as Chief Justice, as
well. He has been described as one of
finest lawyers of his generation—if not
the finest. His academic and legal
qualifications are superior. Even those
who oppose his nomination readily
agree that he has proven himself an
outstanding advocate and jurist.

On the question of character, there is
no real question that this nominee pos-
sesses the qualities of mind and tem-
perament that make him well-suited to
serve as Chief Justice. He impressed me
as someone who is personally decent,
level-headed, and respectful of different
points of view. In his answers to ques-
tions and in his demeanor, he con-
vinced me that he will exercise judg-
ment based on the law and the facts of
a particular matter.

Judge Roberts demonstrated that he
understands the unsurpassing impor-
tance of separating his personal
views—including his religious views—
from his judicial reasoning in arriving
at decisions. And I believe that his de-
cisions as a Federal appellate judge
demonstrate his ability to do that.
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I was particularly intrigued and im-
pressed by Judge Roberts’ discussion of
former Justice Robert Jackson. Justice
Jackson was known for opinions pro-
tecting first amendment freedoms and
placing principled checks on the power
of the President. These opinions—in-
cluding Board of Education v.
Barnette, the ‘‘Steel Seizure Cases’,
and the Korematsu case—were all the
more remarkable for the fact that
Jackson went to the Court directly
from his position as Attorney General
under President Roosevelt. In the
Youngstown case, Justice Jackson ac-
tually disagreed with a position he had
taken as Attorney General.

In these and other cases, Jackson
demonstrated a remarkable capacity
for independent, progressive thought,
and a deep commitment to uphold the
constitutional rights that belong to
each and every American, regardless of
their station in life. Judge Roberts
cited Justice Jackson with admiration.
That provides some reassurance to
those of us looking for him to dem-
onstrate an understanding that as a
Justice of the Supreme Court he will
carry no brief for a particular party or
president, but rather for the Constitu-
tion and the people it governs.

On the question of competence, and
on the question of character, this
nominee clears the high bar required of
a Supreme Court Justice. We are left,
then, to consider the question of his
commitment to the fundamental prin-
ciple of our law: that all men and
women are entitled to equal justice.

In so doing, we do not have a crystal
ball. We cannot say with certainty how
he will rule on the critical issues that
the Court is likely to face in months
and years to come: on privacy, on
choice, on civil rights, on the death
penalty, on presidential power, and
many others.

However, I believe that the record
contains sufficient information to pro-
vide a reasonable expectation of how
Judge Roberts will go about making
decisions if confirmed. His approach, in
my view, is certainly within the main-
stream of judicial thinking. Allow me
to briefly discuss two critical aspects
of that approach as I see it.

First, he demonstrated an appro-
priate respect for precedent. This re-
spect is the first and most important
quality that a good judge must possess.
If a judge is unwilling or unable to con-
sider settled precedent, then the law is
unsettled—and our citizenry cannot
know with assurance that the rights,
privileges, and duties that they possess
today will continue to exist in the fu-
ture.

This is a delicate area, for the obvi-
ous reason that some precedents de-
serve to be overruled. Cases such as the
Dred Scott decision and Plessy v. Fer-
guson come to mind. But in many
other instances, precedent is of enor-
mous importance in maintaining and
strengthening our system of laws.

Judge Roberts acknowledged as much
in his discussion of the right to pri-
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vacy. In vigorous questioning by the
Judiciary Committee, he made clear
that he respects Supreme Court prece-
dents that recognize a constitutional
right to privacy. He stated further that
this right is protected by the liberty
clauses of the 5th and 14th Amend-
ments to the Constitution, as well as
by the 1st, 3rd, and 4th Amendments.
Moreover, he asserted that this right is
a substantive one, and not merely pro-
cedural. This view stands in stark con-
trast to that of Justice Scalia, for in-
stance, who believes that the right to
privacy has no basis in the Constitu-
tion.

In discussing the right to privacy,
Judge Roberts favorably cited both the
Griswold and Eisenstadt cases, which
recognize the right to privacy with re-
spect to birth control for married and
unmarried couples, respectively. More-
over, he stated that Roe v. Wade and
Planned Parenthood v. Casey are set-
tled law and therefore deserving of re-
spect under principles of stare decisis.

The second aspect of his approach to
judging that places him squarely in the
mainstream is his view of the role of
judges in our constitutional system. He
made clear that he rejects theories
that view the judicial function as one
where the Constitution is considered as
a static document. He rejects in my
view, the notion that the job of the
judge is to place himself into a time
machine and decide cases as if he or
she lived in the 19th century.

In his view, the Framers intended the
Constitution, by its very language, to
live in and apply to changing times. A
judge by that view is neither a me-
chanic nor a historian.

Words like ‘‘liberty,” ‘‘equal protec-
tion” and ‘‘due process’ are not sums
to be solved, but vital principles that
must be applied to the untidiness of
human circumstances—including those
circumstances that the Framers them-
selves could never have envisioned.

In that sense, the ‘‘original intent”
of the Framers, if you will, was that
their marvelous handiwork be inter-
preted in light of modern concepts of
liberty and equal justice—mot just
those concepts as they were understood
218 years ago.

At the same time, Judge Roberts re-
jects the notion that judges may act as
superlegislators. His discussion of the
1905 Lochner case which crippled the
ability of Congress to pass laws pro-
tecting children and workers—was piv-
otal in articulating the dangers of
judges who substitute their policy pref-
erences for those of the legislative
branch.

Here again, in my view, he reiterated
his view that judges act on the basis of
the facts and the law, not their own
personal preferences. In this regard, it
is worth noting that he indicated a
willingness to examine recent Supreme
Court decisions that severely restrict
Congressional authority under the
Commerce Clause to protect the public
well-being.

Mr. President, in closing, today I am
deciding not to vote on the basis of my
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fears about this nominee and I have
them Rather, I choose to vote on the
basis of my hopes that he will fulfill
his potential to be a superb Chief Jus-
tice of the Supreme Court. He is a per-
son of outstanding ability and strong
character who possesses in my view a
deep commitment to the law and the
principle of equal justice for all.

As Chief Justice, John Roberts will
have a great deal to do with what kind
of country America will become in the
21st century. On the personal note, he
will have a lot to say about what kind
of lives my two young daughters will
lead.

His relative youth, his intellect, his
decency, and his dedication to justice
provide him with a unique opportunity
to shape the destiny of our Nation. For
the sake of children like my daughters
who will grow up in a world with op-
portunities and challenges we can bare-
ly imagine—and for the sake of the
country we all love—I will support his
nomination for Chief Justice of the
United States and do so with my high-
est hopes for his success.

Mr. President, I yield the floor. I
note the absence of a quorum.

The PRESIDING OFFICER (Mr.
COLEMAN). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DORGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, I know
many will provide us with their views
on this nominee for the Supreme
Court, and I will make a couple points
today as I describe the process by
which I arrived at my decision.

Mr. President, the Constitution of
this country establishes three branches
of Government. When you look at this
Constitution and read it, it is quite a
remarkable document in all of the his-
tory of governments around the world.
It was 1787 when in Philadelphia, in a
hot room called the Assembly Room, 55
white men went into that room, pulled
the shades because it was warm in
Philadelphia that summer and they
had no air-conditioning, and they
wrote the Constitution; the Constitu-
tion that begins with the words, ‘“We
the people.” What a remarkable docu-
ment. And that Constitution creates a
kind of framework for our Government
that is extraordinary and that has
worked in the most successful way of
any democracy in the history of man-
kind. In that Constitution they pro-
vided for what is called separation of
powers, and for three branches of Gov-
ernment. One of those branches is the
judiciary, and the Supreme Court is
the top of the judiciary structure
which interprets the Constitution in
our country. Further, it is the only
area in which there are lifetime ap-
pointments.

When we decide on a nominee for the
Federal bench to become a Federal
judge, as is the case with respect to the
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Supreme Court, we decide yes or no on
a nominee sent to us by the President.
That person will be allowed to serve for
a lifetime—not for 10 years or 20 years
but for a lifetime. So it is a critically
important judgment that the Senate
brings to bear on these nominations.

The President sends us a nomination
and then the Senate gives its advice
and consent; America approves or dis-
approves. Even George Washington was
unable to get one of his Supreme Court
nominees approved by the Senate. He
was pretty frustrated by that. But even
George Washington failed on one of his
nominees.

The role of the Senate is equal to the
role of the President. There is the sub-
mission of a nominee by the President,
and the yes or no by the Senate. Re-
grettably, in recent years, these issues
have become almost like political cam-
paigns with groups forming on all sides
and all kinds of campaigning going on
for and against nominees. It did not
used to be that way, but it is in today’s
political climate.

I want to talk just a little about the
nominee who is before us now, Judge
John Roberts, for the Chief Justice of
the Supreme Court. The position of
Chief Justice is critically important.
He will preside over the Supreme
Court. And, it is a lifetime appoint-
ment proposed for a relatively young
Federal judge. John Roberts, I believe,
is 50 years old. He is likely to serve on
the Supreme Court as Chief Justice for
decades and likely, in that position, to
have a significant impact on the lives
of every American.

I asked yesterday to meet once again
with Judge Roberts. I had met with
him previously in my office. He came
to my office again yesterday and we
spent, I guess, 40 or 45 minutes talking.
I wanted to meet with him just to dis-
cuss his views about a range of issues.
There were a number of things that
happened in the Judiciary Committee
that triggered my interest—civil rights
issues, women'’s rights, the right of pri-
vacy, court striping, and many others.
Some of his writings in his early years,
incidentally, back in the early 1980s
also gave me some real pause.

So I asked to meet with him yester-
day morning, and at 9:30 we had a
lengthy discussion about a lot of those
issues. But I confess that Judge Rob-
erts did not give me specific responses
that went much beyond that which he
described publicly in the Judiciary
Committee hearings. Nonetheless, by
having met with Judge Roberts twice
and having had some lengthy discus-
sions about these many issues, he is
clearly qualified for this job. That has
never been in question. He has an im-
pressive set of credentials, probably as
impressive a set of credentials as any
nominee who has been sent here in
some decades. He clearly is smart, he is
articulate, he is intense.

The question that I and many others
have had is, Who is this man, really?
What does he believe? What does he
think? Will he interpret the Constitu-
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tion of this country in a way that will
expand or diminish the rights of the
American people? For example, there
are some, some who have previously
been nominated to serve on the Su-
preme Court, who take the position
there is no right to privacy in this
country; that the Constitution pro-
vides no right to privacy for the Amer-
ican people. I feel very strongly that is
an error in interpretation of the Con-
stitution, and the nominees who have
suggested that sort of thing would not
get my support in the Senate. Those
who read the Constitution in that man-
ner, who say there is no right to pri-
vacy in the U.S. Constitution, I think,
misread the Constitution.

I think at the conclusion of his hear-
ings, it is interesting that advocates
from both the left and the right had
some concerns as a result of those
hearings. I believe the conservatives
worried at the end of his hearings that
he wasn’t conservative enough. I think
liberals and progressives worried that
he was too conservative.

Well, Judge Roberts clearly is a con-
servative. I would expect a Republican
President to nominate a conservative.
But from the discussions I have had
with him, I also believe that Judge
John Roberts will be a Chief Justice
who will honor precedent and who will
view his high calling to an impartial
interpretation of the laws of this coun-
try.

Having now spent two occasions vis-
iting with him about a number of
issues, I believe he has the ability to
serve this Nation well as Chief Justice,
and I have decided, as a result, to vote
for the confirmation of the nomination
of Judge John Roberts. Some of my
colleagues have announced they will
vote for him, and they are voting their
hopes rather than their fears. I would
not characterize my vote that way. I
think he is qualified, and I don’t think
he is an ideologue off to the far right—
who believes there is no right to pri-
vacy and who wants to take us back in
time in ways that would diminish the
rights of the American people. As a re-
sult of that feeling, I intend to vote for
this nominee. I recognize there is plen-
ty of room for disagreement, that there
is much that we don’t know, not only
about this nominee, but about every-
one who comes before this Senate. And
I fully respect the opinions of those
who come to a different conclusion and
who have reached a different point on
this issue. But for me, this nominee, in
my judgment, is well qualified to be a
good Chief Justice for the country.

Mr. President, I yield the floor, and I
make a point of order that a quorum is
not present.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. REED. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. REED. I thank the Chair.

Mr. President, we are at a moment of
great importance in our Nation’s his-
tory: the chance to choose a new Chief
Justice for a lifetime appointment on
the U.S. Supreme Court.

The Constitution makes the Senate
an equal partner in the appointment
and confirmation of Federal judges. Ar-
ticle II, section 2, clause 2, of the Con-
stitution states that the President
‘“‘shall nominate, and by and with the
Advice and Consent of the Senate, shall
appoint Judges of the Supreme
Court.”

Neither this clause itself, nor any
other text in the Constitution, speci-
fies or restricts the factors that Sen-
ators should consider in evaluating a
nominee. It is in upholding our con-
stitutional duty to give the President
advice and consent on his nominations
to Federal courts that I believe we
have our greatest opportunity and re-
sponsibility to support and defend the
Constitution.

This is the first nominee to the Su-
preme Court that this body has had the
opportunity to vote upon in 11 years.
Like Members of this Chamber, this is
my first opportunity to review and
vote on a candidate for the Supreme
Court.

My test for a nominee is simple, and
it is drawn from the text, the history,
and the principles of the Constitution.

A nominee’s intellectual gifts, expe-
rience, judgment, maturity, and tem-
perament are all important, but these
alone are not enough. In this regard, I
want to say something about the dif-
ference between a nomination to a
lower court, including a court of ap-
peals, and to the Supreme Court. The
past decisions of the Supreme Court
are binding on all lower courts. There-
fore, even if a judge on a circuit court
disagrees with well-established prece-
dent about the rule of law, he or she is
bound to apply that law in any case.
However, the Supreme Court alone can
overturn established legal precedent.
As a result, I need to be convinced that
a nominee for Supreme Court Justice
will live up to the spirit of the Con-
stitution.

The nominee needs to be committed
not just to enforcing laws, but to doing
justice. The nominee needs to be able
to make the principles of the Constitu-
tion come alive—equality before the
law, due process, full and equal partici-
pation in the civic and social life of
America for all Americans, freedom of
conscience, individual responsibility,
and the expansion of opportunity. The
nominee also needs to see the unique
role the Court plays in helping balance
the often conflicting forces in a democ-
racy between individual autonomy and
the obligations of community, between
the will of the majority and the rights
of the minority. A nominee for Su-
preme Court Justice needs to be able to
look forward to the future, not just
backward. The nominee needs to make
the Constitution resonate in a world
that is changing with great rapidity.
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Judge Roberts’ testimony before the
Judiciary Committee and the legal
documents he has produced throughout
his career have not convinced me that
he will meet this last test, that he will
protect the spirit as well as the letter
of the Constitution. In Judge Roberts’
work as a private lawyer, and in two
Republican administrations, he has
created a long trail of documents re-
vealing his judicial philosophy to be
narrow and restrictive on issue after
issue.

He has attempted to distance himself
from some of his record by saying he
was merely representing his clients and
stating his clients’ view. I cannot fully
accept this argument. With a degree
from Harvard Law School and a Su-
preme Court clerkship, this man could
have chosen any legal role he wanted,
but he chose to become a political ac-
tivist in the Reagan and Bush I admin-
istrations, to advocate for the ideas he
believed in. He knew what he believed
then, and he chose his clients to pursue
his own constitutional agenda.

We only have insight into this nomi-
nee’s political activism because of pa-
pers obtained from the Ronald Reagan
Presidential Library. I will point out,
as others have, that our deliberations
have been handicapped because this ad-
ministration has refused to turn over
documents that would be illustrative of
his views, his ideas, his principles, and
his passions. We only received the doc-
uments we have on his early career in
the Government because they were in
the custody of the Ronald Reagan Pres-
idential Library. That, to me, has hob-
bled his nomination. I hope in the fu-
ture, when a nominee is sent to us by
the White House, they will be willing
to release pertinent documents that
will illustrate more clearly the posi-
tions of that nominee.

The Bush administration, though, re-
peatedly refused requests to give Sen-
ators records from Judge Roberts’ time
in the U.S. Solicitor General’s Office. If
Judge Roberts did wish to disassociate
himself from the agenda he has advo-
cated throughout his legal career, he
had that opportunity during his hear-
ings before the Judiciary Committee.
Each of my colleagues on that com-
mittee asked him extensive questions
about his judicial philosophy, his un-
derstanding of important legal issues,
and his opinion of major Supreme
Court precedents. Judge Roberts had
the burden to convince this body that
he would be a judicious and balanced
member of the Supreme Court that
would uphold the spirit of the Con-
stitution. He had numerous opportuni-
ties to do so by releasing legal docu-
ments he had written and by candidly
discussing his views on previously de-
cided cases and broad areas of the law.

However, Judge Roberts failed to
pass this test. He failed, in my view, to
inform this body of his views on impor-
tant constitutional issues. He
stonewalled the release of important
documents. He evaded fair and impor-
tant questions, instead of offering hon-

CONGRESSIONAL RECORD — SENATE

est and insightful answers, and he
failed to demonstrate that he would
uphold not just the letter of the law
but also the spirit. As a result, I cannot
support his lifetime nomination to the
highest Court in America.

Now I would like to turn to some of
the areas I have the most concern
about regarding this nominee. The
Constitution relies on a careful system
of checks and balances between the ju-
diciary, the legislature, and the execu-
tive. If the judiciary becomes a blank
check for executive desires, this care-
ful balance will break down. As a polit-
ical appointee in the Reagan White
House and Justice Department, how-
ever, Judge Roberts advocated expan-
sive Presidential powers. For example,
in a July 15, 1983, memorandum to
White House counsel Fred Fielding,
Roberts supported reconsidering the
role of independent regulatory agencies
like the FCC and the FTC, bringing
them within the control of the execu-
tive branch. We lack sufficient infor-
mation about his advocacy within the
Reagan and Bush I administrations.
But from his short tenure on the court
of appeals, we already have two exam-
ples of cases where Judge Roberts has
deferred to the administration. Judge
Roberts has not had the chance to hear
that many cases in his brief stint on
the DC Circuit. However, these two are
troubling, and they both give the
President sweeping and unprecedented
powers.

In Hamdan v. Rumsfeld, Roberts
joined an opinion that upheld the mili-
tary commissions this administration
has created to try foreign nationals at
Guantanamo Bay and agreed with the
Bush administration that the Geneva
Conventions did not apply to Hamdan.
Judge Roberts’ majority opinion ar-
gued that under the Constitution, the
President ‘‘has a degree of independent
authority to act” in foreign affairs
and, for this reason and others, his con-
struction and application of treaty pro-
visions is entitled to ‘‘great weight.”

But part of this decision was rejected
by concurring senior judge Stephen
Williams, a distinguished jurist and
Republican appointee. He wrote that
the United States, as a signatory to
the Geneva Convention, was bound by
its ‘“‘modest requirements of ‘humane
treatment’ and ‘the judicial guarantees
which are recognized as indispensable
by civilized peoples.’”’

That was not the only case. In an-
other case, Acree v. Republic of Iraq in
2004, Judge Roberts, alone among three
judges, supported the Bush administra-
tion’s position that a Presidential
order validly divested the Federal
courts of jurisdiction to hear suits
against Iraqi officials brought by
American prisoners of war for torture
they suffered during the first Gulf War.
For a man who has so little judicial ex-
perience, opinions in support of the ad-
ministration’s expansive powers in two
different cases presents a troubling
pattern to me.

Finally, if I may add, Judge Roberts’
refusal to cooperate in turning over
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documents from his service in two
presidential administrations to this
body indicates his support for and com-
pliance in this administration’s un-
precedented secrecy of executive
branch operations. Indeed, memos he
wrote in the 1980s show that he agreed
with the administration’s overly ex-
pansive claims of executive privilege to
shield documents from the Congress
and the public.

A number of cases on Presidential
authority are likely to come before the
Court in the near future. Although I
am reassured that during the hearings
Judge Roberts declared his support for
the analytical framework established
in Youngstown Sheet & Tube Company
v. Sawyer, which some in the current
administration have not done, I am
still concerned about his respect for
the balance of power required by the
Constitution.

At the same time that Judge Rob-
erts’ record suggests he has been exces-
sively deferential to the actions and
whims of the executive branch, he has
shown a troublesome activism in over-
ruling the sovereign acts of this Con-
gress. In recent years, a narrow major-
ity on the Supreme Court and some
lower court judges and right-wing aca-
demics and advocates have launched a
Federalism revolution, cutting back on
the authority of this Congress to enact
and enforce critical laws important to
Americans’ rights and interests. These
judges have overturned settled prece-
dent by narrowly construing the com-
merce clause and section 5 of the 14th
amendment, while broadly interpreting
the 11th amendment and reading State
sovereignty immunity into the text.
Judge Roberts’ short record raises
troubling signs that he may subscribe
to this new Federalism revolution.

In one case, Rancho Viejo v. Norton,
Judge Roberts issued a dissent from
the decision by the full DC Circuit not
to reconsider upholding the constitu-
tionality of the Endangered Species
Act in this case. In other words, Judge
Roberts viewed part of the Endangered
Species Act as unconstitutional be-
cause he believed its application was
an unconstitutional exercise of Federal
authority under the commerce clause.
This narrow reading of Congress’s con-
stitutional authority could undermine
the ability of Congress to protect not
just the environment but other rights
and interests of the American people.

Judge Roberts’ reasoning suggests he
may subscribe to an extremely con-
stricted interpretation of the com-
merce clause recently rejected by the
Supreme Court in the medical mari-
juana case, Gonzales v. Raich. There
the Court followed longstanding prece-
dent, dating back to the 1940s, to hold
that Congress commerce clause author-
ity includes the power to regulate some
purely local activities.

And this is not just about endangered
species. Congress uses its constitu-
tional authority under the commerce
clause for all sorts of purposes in rep-
resenting the American people. Other
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environmental protections of clean air
and clean water come from the com-
merce clause. So, too, the commerce
clause provides civil rights safeguards,
minimum wage, and maximum hour
laws, and workplace safety protections.

Although Judge Roberts affirmed
that the Constitution does contain a
right to privacy, this declaration did
not tell me much at all. As we know, at
least three Justices on the current Su-
preme Court believe in a right to pri-
vacy but don’t believe it extends to a
woman’s right to choose. Furthermore,
Judge Roberts’ written record shows
that he did not believe there was, in his
words, a ‘‘so-called right to privacy’’ in
the Constitution. This places a higher
burden on him to answer questions re-
garding this constitutional line of
cases. Not only did Judge Roberts fail
to answer any direct questions on this
issue, he also failed to answer ques-
tions about whether he would uphold
this line of cases as precedents that a
generation of Americans have come to
rely upon. Senator SPECTER repeatedly
asked questions about how his view on
precedent might inform his decisions
regarding the constitutional right to
privacy. Senator SPECTER pointed out
that Chief Justice Rehnquist had ulti-
mately agreed to uphold the Miranda
rule, even though he disagreed with the
original Miranda case, because he be-
lieved the warnings to criminal sub-
jects had become part of our national
culture. Judge Roberts refused to agree
that the right to certain types of pri-
vacy were equally embedded in our na-
tional culture.

In fact, Judge Roberts pointedly re-
fused to answer questions about wheth-
er the right to privacy applies to either
the beginning or end of life. The only
decided case in this area he was willing
to talk about was in response to a
question from Senator KOHL regarding
Griswold v. Connecticut, the case that
says the Constitution’s right to pri-
vacy extends to a married couple’s
right to use contraception. However, in
response to a followup question from
Senator FEINSTEIN, Judge Roberts did
not make it clear if he agreed with the
Supreme Court’s opinion in Eisenstadt
v. Baird, which upheld the right of sin-
gle people to use contraception, saying
only that “I don’t have any quarrel
with that conclusion.” I found it hard
to tell whether he was embracing the
right to privacy in this context or just
restating what the Supreme Court has
said.

So what might this all mean? For
me, it is again a question of whether
Judge Roberts will uphold not just the
letter but the spirit of the Constitu-
tion. Since he has a written record
demonstrating his lack of support for
the so-called right of privacy, I believe
Judge Roberts owed us more candid re-
sponses to questions regarding these
issues. There are a number of cases
coming before the Supreme Court this
term on these issues, and there will be
many more in the future. These cases
are not just about parental notification
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or the relationship between doctors
and their patients, they go to core con-
stitutional protections for all members
of our society, particularly women.

I am also concerned that as a young
lawyer in the Reagan administration,
Judge Roberts appears to have joined
in its efforts to dismantle the civil
rights gains of the 1960s and 1970s. For
example, Judge Roberts wrote vigorous
defenses of a proposal to narrow the
reach of the 19656 Voting Rights Act.
That act is now up for reauthorization,
and I am proud to see that this Con-
gress and the country as a whole have
come to see how important and suc-
cessful it has been in giving all Ameri-
cans the ability to participate in our
democracy. And we should not have a
Justice who would wish for anything
less.

In other civil rights cases, Judge
Roberts’ record suggests that he
wished to limit the Congress’s author-
ity to protect and enforce civil rights.
Recently released documents show that
Judge Roberts, when working in the
Reagan Justice Department, disagreed
with Ted Olsen, himself a strong con-
servative, on this issue, with Roberts
arguing that Olsen’s position wasn’t
conservative enough. In other docu-
ments, he challenged arguments by the
U.S. Commission on Civil Rights in
favor of busing and affirmative action.
He described a Supreme Court decision
broadening the rights of individuals to
sue States for civil rights violations as
causing ‘‘damage’ to administration
policies, and he urged that legislation
be drafted to reverse it. In the context
of the 1984 case of Grove City College v.
Bell, he wished to limit the use of title
9, endorsing a narrow reading of that
statute that Congress would later over-
rule in 1988.

Perhaps the issue I am most bothered
about in the civil rights area is Judge
Roberts’ apparent support for court
stripping. In the 1980s, there were a
number of bills introduced in Congress
to effectively gut Brown v. Board of
Education. There were other bills pro-
posed to strip courts of the ability to
hear cases involving school prayer or
reproductive rights, essentially strip-
ping away the right of a citizen to go
before a court and claim that they
have been aggrieved.

Judge Roberts was supportive of
these court stripping bills and wrote
several memos trying to influence the
administration to support them as
well. Although he ultimately appears
to have lost the debate in the adminis-
tration on this issue, I believe these
bills would have stripped the Federal
courts of the ability to be the final ar-
biter of what the Constitution means,
as well as an assault on the separation
of powers.

Perhaps these memos are especially
troubling to me since this Congress
just passed legislation to strip the
courts of the power to hear cases in-
volving the negligence of gun dealers
and manufacturers. This legislation is
likely to end up before the Supreme
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Court in the near future and effectively
strips ordinary citizens who have been
injured from being able to take their
grievances to court. Again, this makes
me question Judge Roberts’ desire to
uphold the spirit of the Constitution.

From what we know about Judge
Roberts, I am also concerned about his
commitment to upholding the con-
stitutional separation of church and
state. As is true with many areas of
constitutional law, he has not ex-
pressed his personal views on these top-
ics in articles or speeches. But the
briefs he wrote while in the Solicitor
General’s Office, if indicative of his
views, suggest Judge Roberts would
move the Court in a more conservative
direction, allowing far more govern-
mental involvement with religion.

One of the geniuses of our Constitu-
tion is its separation of church and
state. The first amendment has allowed
a multitude of religions to flourish in
our country. Indeed, I find it ironic, as
we try to create a constitution in Iraq
that allows a number of religions to
flourish, we are not more aware of the
importance of our own Constitution in
making that possible in America. As
well-funded religious movements at-
tempt to inject religion into Govern-
ment, the Supreme Court remains an
important bulwark against going down
such a path.

For example, while at the Solicitor
General’s Office, Judge Roberts au-
thored a brief arguing that school offi-
cials and local clergy should be allowed
to deliver prayers at public school
graduation ceremonies. The Govern-
ment brief, written by Roberts, con-
tended that religious ceremonies
should be permitted in all aspects of
‘“‘our public life” in recognition of our
Nation’s religious heritage. The brief
argued for no limits on the content of
prayers, allowing even overtly pros-
elytizing messages. The Supreme
Court, in a 5-to-4 opinion written by
Justice Kennedy, rejected Judge Rob-
erts’ argument on behalf of the Govern-
ment, finding that it ‘‘turns conven-
tional first amendment analysis on its
head.”

The Supreme Court in Lee V.
Weisman, and elsewhere, has stated it
would not reconsider the longstanding
Lemon v. Kurtzman test, which is the
benchmark for evaluating issues of
church and state relations. The Lemon
test forbids Government officials from
acting with a religious agenda, endors-
ing religion, or excessively entangling
Government and religion. Roberts has
advocated that the Lemon test be
scrapped and replaced by a far more
permissive standard, the coercion test.
Under this view, the Government
would violate the first amendment
only if it literally established a church
or coerced religious behavior. Critics of
the Lemon test believe Government
should be able to give money to reli-
gious schools for religious instruction.
They believe it is proper for the Gov-
ernment to display profoundly reli-
gious symbols in a way that clearly
and unambiguously endorses religion.
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I worry that a Court with Judge Rob-
erts has the potential to dramatically
change the law with regard to the es-
tablishment clause. These changes
could lead to many activities which
today, wisely, are beyond the endorse-
ment of Government and in the prov-
ince of religion, as they should be.

As a judge, private lawyer, and Gov-
ernment attorney, Judge Roberts also
has repeatedly argued to narrow the
protections of the Americans with Dis-
abilities Act. He argued in one case be-
fore the Supreme Court that a woman
who developed severe bilateral carpal
tunnel syndrome and tendinitis from
working on an auto manufacturing as-
sembly line was not a person with a
disability because she was not suffi-
ciently limited in major life activities
outside of her job.

Judge Roberts has long held these
views. In 1982, Judge Roberts wrote a
memo while at the Reagan Justice De-
partment criticizing a trial court and
appeals court decision that a Federal
law required a deaf student to have a
sign language interpreter to assist her
in school. Even the conservative Jus-
tice Department of that administration
disagreed with this view and supported
the student. This is just one more area
where, based on what we know, it ap-
pears Judge Roberts would roll back
freedoms and rights this Congress and
the American people have long fought
for.

Some on the Supreme Court, to judge
by their dissenting and concurring
opinions, would use the bench to im-
pose a dramatic change in the meaning
of the Constitution on the American
people. With one or two more votes,
they could overturn dozens, even hun-
dreds, of important precedents going
back decades. They could dismantle
rights and freedoms Americans have
fought for and come to rely on: the
right to privacy, civil rights, the abil-
ity of Congress to fight discrimination,
to protect consumers, workers, and the
environment.

The next Justice appointed will like-
ly sit on the Court for 25, maybe even
35 years. He or she will be in a position
to decide important constitutional
questions, not only for our generation,
but for our children and our grand-
children. The precedents he or she
helps to create will bind our country
for the 21st century and beyond. They
will be the definitive interpretation of
our founding document, not just in the
Supreme Court, but in all the Federal
appellate courts and all the district
courts in the land. They will affect
every American, from the earliest days
of their childhood through the closing
days of their life.

The Supreme Court will cast rulings
on every issue of importance to the
American people. The list is familiar:
right to privacy, civil rights, freedom
of speech and religious liberty, envi-
ronmental, labor, and consumer protec-
tions. But these are only the issues we
are aware of now. The Court will also
confront future issues beyond our fore-
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sight or imagination. From cloning and
bioethics to control of intellectual
property and access to information in a
global economy, the Supreme Court in
the years to come will face challenging
issues we cannot yet even conceive.

A lifetime nomination to the Su-
preme Court presents an awesome
power and responsibility, one that
transcends our time. The Supreme
Court has been a pillar of America’s
constitutional democracy, and its re-
sponsibility for upholding and pro-
tecting the Constitution has proven a
model for emerging constitutional de-
mocracies around the world. Alexander
Hamilton wrote in Federalist No. 78, in
defending the Constitution’s creation
of an independent judiciary with life-
time appointments to judges:

This independence of the judges is equally
requisite to guard the Constitution and the
rights of individuals from the effects of those
ill humors, which the arts of designing men,
or the influence of particular conjunctures,
sometimes disseminate among the people
themselves, and which, though they speedily
give place to better information, and more
deliberate reflection, have a tendency, in the
meantime, to occasion dangerous innova-
tions in the government, and serious oppres-
sions of the minor party in the community.

I intend to vote against the nomina-
tion of Judge Roberts to be the Chief
Justice of the U.S. Supreme Court be-
cause I am not convinced he will dis-
charge this great responsibility in the
way he should. He has not convinced
me that he will protect minority com-
munities in our country, that he will
halt dangerous innovations from the
executive branch, or that he will guard
the Constitution and the rights of all
individuals. Judge Roberts has not con-
vinced me he will uphold not just the
letter of the Constitution, but the spir-
it of the Constitution as well.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. KYL. Mr. President, I ask unani-
mous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KYL. Mr. President, I rise to
speak on the nomination of Judge John
Roberts to be the Chief Justice of the
United States and I am delighted to in-
dicate my support for his confirmation.

First, I would like to make a couple
of preliminary comments about things
that others have spoken to, one of
which is the question of whether addi-
tional documents from the Solicitor
General’s Office, the Department of
Justice, should have been provided as
part of a record to consider Judge Rob-
erts.

There were something like 80,000
pages of documents produced. That
does not count the scores of pages of
opinions he had written as a judge,
speeches, law review articles, notes for
courses he taught, and a whole variety
of other documents he had written—
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probably more documents than had
ever been produced for any other nomi-
nee in the history of the United States.

I think it is inappropriate for Mem-
bers to suggest that Judge Roberts
somehow withheld documents. He with-
held nothing. He had no documents in
his possession that were relevant that
were not turned over to the committee.
In fact, as I recall, his answers to the
committee’s questionnaire were some
80 pages, voluntarily provided by him.
He did not withhold any documents.

The only documents the administra-
tion did not produce were those private
memoranda between lawyers in the So-
licitor General’s Office, of whom he
was one, and the other officials of the
Solicitor General’s Office, including
the Solicitor General himself. Those
are private attorney/client work prod-
uct kind of memoranda that should not
be produced and, of course, were not
produced by the administration.

Judge Roberts is not in possession of
those. He did not refuse to turn those
documents over and it is proper we re-
tain the precedent that those private
communications between attorney and
client not be produced.

There was a great hullabaloo, cor-
rectly so, in this Chamber when it was
discovered that a staffer had broken
into the computers of some Democratic
members of the Judiciary Committee
and found private communication be-
tween members of their staff and the
Senators. This was rightly condemned
as having a chilling effect. If the public
is becoming aware now of the commu-
nication between staff and a Senator,
that would chill the communication
between the staff and Senator. It might
cause them not to fully and candidly
express their views. That is correct.
That is why that was wrong and why
the people responsible were punished.

The same thing applies here. One
cannot get into the private commu-
nications between an attorney and a
client any more than one would want
to in the Solicitor General’s Office.

Secondly, there has been some sug-
gestion that the administration did not
produce these documents because it
had something to hide.

I ask unanimous consent that a let-
ter from the Department of Justice
dated September 9, 2005 to Senator
LEAHY, the ranking Democrat, be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,
Washington, DC, September 9, 2005.
Hon. PATRICK J. LEAHY,
U.S. Senate,
Washington, DC.

DEAR SENATOR LEAHY: I write in response
to your letter dated September 7, 2005, re-
garding your request that the Department
disclose confidential legal memoranda from
Judge John Roberts’ tenure in the Office of
the Solicitor General. As you know, we have
been working closely with the Committee on
the Judiciary to facilitate the Committee’s
consideration of Judge Roberts’ nomination,
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and we look forward to continuing to do so.
The Department recently produced to the
Committee another 1,300 pages of documents
relating to Judge Roberts’ government serv-
ice, bringing to approximately 76,000 the
number of pages the White House and the
Department have provided. That number
does not include the voluminous production
made by Judge Roberts himself.

With regard to your request, we remain un-
able to provide memoranda disclosing the in-
ternal deliberations of the Solicitor Gen-
eral’s office. The privileged nature of those
documents is widely recognized, and the De-
partment has traditionally declined to
breach that privilege. We have considered
carefully the legal arguments you make in
support of disclosure. As discussed below, the
authorities your letter cites relate to con-
texts very different from this one and have
no relevance here.

Your letter cites an opinion by Attorney
General Robert H. Jackson and argues that
this opinion supports disclosure to the Com-
mittee of internal Solicitor General docu-
ments. We believe this is an inaccurate char-
acterization of that memo. To be sure, At-
torney General Jackson stated that in the
context of executive nominations, certain
otherwise-confidential documents would be
provided to the Senate. But the documents
in question were FBI reports of criminal in-
vestigations. The Attorney General’s opinion
that the Senate should be informed of a
nominee’s criminal activities does not sup-
port your request that we disclose privileged
and deliberative attorney communications.
In fact, the opinion lists several examples of
Attorneys General faithfully discharging the
“unpleasant duty’’ of declining to produce to
Congress information that should remain
confidential. 40 U.S. Op. Atty. Gen. 45, 48.

Your letter also includes a charge that the
Department’s unwillingness to breach the
traditional confidentiality of internal delib-
erations raises an inference adverse to Judge
Roberts. We disagree with this argument on
both legal and factual bases.

First, it is a matter of well-settled law
that no inference of any kind may be drawn
from a decision not to release privileged doc-
uments. Notably, none of the judicial deci-
sions you cite dealt with privileged docu-
ments. With regard to claims of privilege,
the law is clear. As one federal court of ap-
peals recently recognized, ‘‘the courts have
declined to impose adverse inferences on in-
vocation of the attorney-client privilege.”
Knorr-Bresme Systeme Fuer Nutzfahrzeuge
GMBH v. Dana Corp., 383 F.3d 1337, 1345 (Fed.
Cir. 2004). Another court of appeals explained
the justification for this firmly established
rule: ‘‘This privilege is designed to encourage
persons to seek legal advice, and lawyers to
give candid advice, all without adverse ef-
fect. If refusal to produce an attorney’s opin-
ion letter based on claim of the privilege
supported an adverse inference, persons
would be discouraged from seeking opinions,
or lawyers would be discouraged from giving
honest opinions. Such a penalty for invoca-
tion of the privilege would have seriously
harmful consequences.”’” Nabisco, Inc. v. PF
Brands, Inc., 191 F.3d 208, 226 (1999), overruled
on other grounds, Moseley v. V Secret Cata-
logue, Inc., 537 U.S. 418 (2003); see also Parker
v. Prudential Ins. Co., 900 F.2d 772, 775 (4th
Cir. 1990).

Second, the implication that the Depart-
ment’s decision is motivated by an attempt
to hide something assumes that the decision-
makers have some knowledge of the docu-
ments’ contents. That assumption is factu-
ally wrong. No one involved with the Admin-
istration’s Supreme Court nomination proc-
ess has reviewed the documents you request.
The decision not to disclose the internal de-
liberations of the Solicitor General’s office is
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made by the Department as a matter of prin-
cipled regard for preservation of the Solic-
itor General’s ability to represent the United
States effectively.

In summary, for the reasons stated above
and in my letters of August 5, 2005, and Au-
gust 18, 2005, we cannot agree to your request
to produce the internal, privileged commu-
nications of the Office of the Solicitor Gen-
eral. We nonetheless remain committed to
providing the Committee full and prompt as-
sistance in its consideration of Judge Rob-
erts’ nomination.

Sincerely,
WILLIAM E. MOSCHELLA,
Assistant Attorney General.

Mr. KYL. I will read part of one para-
graph:

No one involved with the Administration’s
Supreme Court nomination process has re-
viewed the documents you request. The deci-
sion not to disclose the internal delibera-
tions of the Solicitor General’s office is
made by the Department as a matter of prin-
cipled regard for preservation of the Solic-
itor General’s ability to represent the United
States effectively.

So for anybody to suggest that some-
body had something to hide is to ignore
the facts. This letter was widely dis-
tributed. Every Senator should know
that the administration had not even
looked at the material, so they obvi-
ously could not be hiding something.

There has been some reference—I
would almost even refer to it as guilt
by association—that John Roberts
worked in the Reagan administration. I
remind my colleagues that this is the
Reagan administration which was re-
elected with, as I recall, 59 percent of
the vote and 49 of our 50 States. I would
be pleased to debate any of my col-
leagues in this Chamber about the
record of the Reagan administration,
and I can say in advance that I will
take the affirmative side of that debate
that it should be defended. John Rob-
erts has nothing to apologize for be-
cause he worked for President Ronald
Reagan.

I want to express in a more formal
way my support for Judge Roberts. So
much has already been said about his
intellect, his character, his qualifica-
tions, his experience, his eloquently ex-
pressed commitment to the rule of law,
and I certainly agree with all of those
who have been impressed with those
qualities. I believe these are the quali-
ties that should govern this body’s ad-
vise and consent role. In other words,
that intelligence, character, experi-
ence, and commitment to the rule of
law are the qualities we should be look-
ing for in a nomination for the U.S. Su-
preme Court and other courts as well.
We should not be looking to how this
particular nominee might rule in a fu-
ture case. We certainly should not play
a bargaining process with the nominee,
in effect saying, if you will tell me how
you will rule on these future cases and
if T agree with that, then I will support
your confirmation. That would, of
course, undermine the impartiality and
the independence of our courts, and it
is improper.

I noted recently that fellow Arizo-
nian Justice Sandra Day O’Connor
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spoke in Arizona and she said judicial
independence is hard to create and
easier than most people imagine to de-
stroy.

Well, I think she is exactly right on
that. Judge Roberts made a similar
comment during his opening state-
ment. He said:

President Ronald Reagan used to speak of
the Soviet constitution, and he noted that it
purported to grant wonderful rights of all
sorts to people. But those rights were empty
promises, because that system did not have
an independent judiciary to uphold the rule
of law and enforce those rights. We do, be-
cause of the wisdom of our Founders and the
sacrifices of our heroes over the generations
to make their vision a reality.

In other words, that rule of law is
what lies at the foundation of the
American system of ordered liberty.
Judges owe their loyalty to the law,
not to political parties, not to interest
groups, and they must have the cour-
age to make tough decisions, however
unpopular. Consider, for example, how
Judge Roberts answered a question of
whether he would stand up for the lit-
tle guy. He said:

If the Constitution says that the little guy
should win, the little guy is going to win.
. . . But if the Constitution says that the big
guy should win, well, then the big guy is
going to win, because my obligation is to the
Constitution.

That is the essence of the rule of law
as enforced by independent judges,
doing what the Constitution and the
law demand, regardless of the political
or economic power of the parties. In-
deed, that is the best way to ensure
that the voice of the little guys will, in
fact, be heard.

Judge Roberts often spoke of the rule
of law during his hearing. Considering
this additional excerpt, he explained
that he used to represent the U.S. Gov-
ernment before the Supreme Court
when he was the Deputy Solicitor Gen-
eral, and then he stated:

But it was after I left the Department and
began arguing cases against the United
States that I fully appreciated the impor-
tance of the Supreme Court and our con-
stitutional system.

Here was the United States, the most pow-
erful entity in the world, aligned against my
client. And yet, all I had to do was convince
the Court that I was right on the law and the
government was wrong and all that power
and might would recede in deference to the
rule of law. That is a remarkable thing.

It is what we mean when we say that we
are a government of laws and not of men. It
is that rule of law that protects the rights
and liberties of all Americans. It is the envy
of the world—because without the rule of
law, rights are meaningless.

I was struck by this comment when I
heard Judge Roberts make it, because
it reminded me of my earlier career as
a private attorney practicing before
the State and Federal courts, including
the Supreme Court. Parties, be they
corporations or civil plaintiffs or gov-
ernments or criminals, all put their
faith in judges to adhere to legal prin-
ciples and make decisions based on the
rule of law, not based on what they per-
sonally believe to be right. Parties
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have disputes that require a neutral ar-
biter who is beholden to nobody, and
who will not be dissuaded from doing
his duty, no matter what the cost. As
Judge Roberts later emphasized, ‘‘This
is the oath.” This is what the Constitu-
tion and an independent judiciary de-
mand.

Of course, it is equally important to
understand what judicial independence
is not. Judicial independence does not
mean the judge has the right to dis-
regard the Constitution or the statutes
passed by legislatures. Judicial inde-
pendence does not mean that because
of a lifetime appointment, the judicial
role is unconstrained by precedent and
by principle, and judicial independence
is not an invitation to remake the Con-
stitution or the laws if it does not lead
to the result the judge prefers. Nor is
judicial independence an invitation to
the judge to legislate and resolve ques-
tions that properly belong to the demo-
cratic branches of our Government, no
matter how wise a particular judge
might be.

Judicial independence gives judges
tremendous freedom, but it is a free-
dom to do their duty to the law, not a
freedom from or independence from the
constraints of the law. When judges
confuse the freedom to follow the law
with the freedom to depart from it, we
see the unhinged judicial activism that
has infuriated so many Americans
throughout my lifetime.

Consider what Justice Antonin
Scalia wrote while dissenting from one
of the Ten Commandments cases the
Supreme Court decided this past
spring, McCreary v. ACLU. He said:

What distinguishes the rule of law from
the dictatorship of a shifting Supreme Court
majority is the absolutely indispensable re-
quirement that judicial opinions be grounded
in consistently applied principle. That is
what prevents judges from ruling now this
way, now that, thumbs up or thumbs down,
as their personal preferences dictate.

I focus on the need for judicial inde-
pendence and respect for the rule of
law because I am very concerned about
threats to judicial independence that
have infected the confirmation process.
During Judge Roberts’ hearings, we
saw efforts to demand political prom-
ises in exchange for confirmation sup-
port. Specifically, some Senators de-
manded to know how Judge Roberts
will vote on issues that will come be-
fore the Supreme Court. In doing this,
Senators risk turning the confirmation
process into little more than a polit-
ical bargaining session in which the
Senators refuse to consent to a fully
qualified nominee unless the nominee
promises under oath to vote a certain
way in future cases.

Yet during this confirmation process,
some Senators said they would not sup-
port Judge Roberts unless they knew
where he stood on important issues of
the day. In fact, the only reason they
asked the question is because they
thought the issue might be before the
Court; otherwise, there would be no
reason to find out how he might rule.
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When the Judiciary Committee voted
last week, more than one Senator ex-
plained that while Judge Roberts was a
brilliant man who would be a thought-
ful Chief Justice, they were not going
to support him because they could not
learn enough about his views on issues
that they thought would come before
the Court.

The Senate must reject this improper
politicization of our judiciary. A judi-
cial nominations process that required
nominees to make a series of specific
commitments in order to navigate the
maze of Senate confirmation would
bring into disrepute the entire enter-
prise of an independent judiciary.

In July, I asked the Senate Repub-
lican Policy Committee, which I chair,
to examine the canons of judicial eth-
ics and the views of the sitting Su-
preme Court Justices on this matter.

I ask unanimous consent that the re-

sulting report entitled ‘‘The Proper
Scope of Questioning for Judicial
Nominees’” be printed after my re-

marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. KYL. Judge Roberts confronted
this challenge repeatedly during the
hearing. Senators would ask him,
sometimes directly, sometimes ob-
liquely, how he felt about certain
issues. To his credit, he resisted an-
swering those questions that could
have jeopardized his judicial independ-
ence. As he explained, the independ-
ence and integrity of the Supreme
Court requires that nominees before
the committee for a position on that
Court give no forecast, predictions, nor
give hints about how they might rule
in cases that might come before the
Court.

Judge Roberts’ formulation is ex-
actly right. If judges were forced to
make promises to Senators in order to
be confirmed, constitutional law would
become a mere extension of politics. If
we allow this radical notion to take
hold, and if Senators can demand such
promises, then what would become of
litigants’ expectations of impartiality
and fairness in the courtroom? The ge-
nius of our system of justice is that
people are willing to put their rights,
their property, and even their lives be-
fore a judge, to be dealt with as he or
she sees fit. People do this because of
the expectation that they will be treat-
ed fairly by a judge, with no pre-
conceived notion of how their case
should be decided.

That is a pretty remarkable thing, to
have that much confidence in the sys-
tem that we would literally place our
lives, our rights, our property in the
hands of one person. Yet we do that
every day all over this country because
we have confidence in the system. And
that system says the judge will decide
your case free of any preconceived no-
tion, so we as Senators should not be
seeking to find out in advance how
that judge might rule.

Let me be clear. I share my col-
leagues’ curiosity about how Judge
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Roberts and the next nominee will rule
on the hot-button issues of the day.
For example, I hope he will join most
Americans in recognizing that partial-
birth abortion does not deserve con-
stitutional protection. Similarly, it is
my personal wish that the Supreme
Court will allow States to pass laws re-
quiring minor girls to gain the consent
of—or at least to notify—their parents
before getting an abortion. We remain
a Nation at war, and I believe it is cru-
cial to our national security that the
Supreme Court support commonsense
rules governing the war on terror with-
out requiring that foreign terrorists be
treated the same as American crimi-
nals with the same constitutional
rights as citizens. I would like him to
resist the siren songs of those judges
who would craft a constitutional right
to same sex marriage. I would strongly
prefer he uphold legislative efforts to
guarantee that crime victims have a
substantial role in the prosecution and
sentencing of perpetrators. And I hope
he will help clean up the Supreme
Court’s habeas corpus jurisprudence so
we do not have to wait 20 years for jus-
tice to be done.

On these and many other matters I
have a deep interest and strong opin-
ions about what the Supreme Court
ought to do. But I did not ask John
Roberts for commitments on these
matters. Of course, I am curious but I
didn’t ask him how he would rule be-
cause, had I done so, I would have been
encouraging him to violate his judicial
ethics as a sitting judge as well as to
jeopardize the independence of the Su-
preme Court itself.

Should a nominee fully answer ques-
tions? Absolutely. But should a nomi-
nee engage in political bargaining by
prejudging an issue or a case? Abso-
lutely not. Nobody disputes that John
Roberts will be confirmed later this
week. I am encouraged by the strong
bipartisan support for John Roberts,
and I am cautiously optimistic that
the size of this vote represents a repu-
diation of the politicization of the judi-
ciary, but I am concerned that others
will see the number of votes against
Judge Roberts as justification for the
proposition that one should not sup-
port a nominee who refuses to indicate
how he will rule in future cases.

This vote should represent a fresh
start. The President sent us a brilliant
and distinguished nominee who had the
character and commitment to the rule
of law to deserve the Senate’s support.
The nominee is a Republican who
clerked for one of the great conserv-
ative judges of the 20th century. He
served in the executive branch for Re-
publican Presidents. He advocated con-
servative policies on those Presidents’
behalves. Yet that political back-
ground will not be a bar to Judge Rob-
erts’ confirmation. Equally important,
Judge Roberts’ refusal throughout his
hearings to make promises to Senators
in exchange for their support is being
affirmed as an appropriate adherence
to judicial ethics. The courage that
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John Roberts has shown in upholding
his ethical standards should not be
punished.

Justice O’Connor stated earlier this
month:

We must be ever vigilant against those
who would strong-arm the judiciary into
adopting their preferred policies.

Once again, my fellow Arizonan was
right. The Senate will exercise that
vigilance later this week by confirming
Judge Roberts and by rejecting the
politicization of the confirmation proc-
ess. In the coming weeks, the Senate
will consider the nominee to replace
Justice O’Connor. It is my hope that
Senators will exercise that same vigi-
lance. The rule of law demands it.

EXHIBIT 1

THE PROPER SCOPE OF QUESTIONING FOR
JUDICIAL NOMINEES

INTRODUCTION

Some Senate Democrats are demanding
that Supreme Court nominee John G. Rob-
erts announce his positions on constitutional
questions that the Supreme Court will be de-
ciding after he is confirmed. [FN1: For exam-
ple, Senator Charles Schumer has said,
“Every question is a legitimate question, pe-
riod.” New York Post, July 6, 2005. Senator
Schumer has also said that he will ask how
Mr. Roberts will rule on issues that the Su-
preme Court certainly will consider, includ-
ing free speech, religious liberty, campaign
finance, environmental law, and other polit-
ical and legal questions. Foxnews.com, July
19, 2005. Likewise, Senator Ted Kennedy has
demanded to know ‘‘whose side’” Judge Rob-
erts will favor, and ‘‘where he stands’ on
legal questions before the Supreme Court.
Congressional Record, July 20, 2005. Just yes-
terday, Senator Evan Bayh picked up this
theme: ‘“You wouldn’t run for the Senate or
for Governor or for anything else without
answering people’s questions about what you
believe. And I think the Supreme Court is no
different.”” CNN ‘‘Inside Politics,” July 25,
2005.] Although these Senators are quick to
say that they do not seek pre-commitments
on particular cases, the ethical rules gov-
erning judicial confirmations are not limited
to preventing prejudgment of particular
cases. As nominees in the past have recog-
nized, it is inappropriate for any nominee to
give any signal as to how he or she might
rule on any issue that could come before the
court, even if the issue is not presented in a
currently pending case.

If these novel ‘‘prejudgment demands’’
were tolerated, the judicial confirmation
process would be radically transformed.
While questions about judicial philosophy in
general have always been appropriate, any
effort to learn how particular constitutional
questions will be resolved has always been
out of bounds. It was for this reason that all
sitting Supreme Court Justices declined to
answer some questions on constitutional
issues or past cases of the Supreme Court.
For example:

Justice Sandra Day O’Connor expressly re-
fused to answer questions about past cases
that she believed would later come before
the Supreme Court. [FN2: Confirmation
Hearing, July 1994, at p. 199.]

Justice Ruth Bader Ginsburg testified dur-
ing her hearing: “I must avoid giving any
forecast or hint about how I might decide a
question I have not yet addressed.” [FN3:
Confirmation Hearing, July 1993, at p. 265.]

Then-Chairman Joseph Biden advised Jus-
tice Ginsburg during her hearing: ‘“You not
only have a right to choose what you will an-
swer and not answer, but in my view you
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should not answer a question of what your
view will be on an issue that clearly is going
to come before the Court in 50 different
forms . . . over your tenure on the Court.”
[FN4: Confirmation Hearing, July 1993, at p.
275.]

There is a reason for this longstanding
precedent: to demand that a judicial nomi-
nee ‘‘prejudge’” cases and issues threatens
the independence of the federal judiciary and
jeopardizes Americans’ expectation that the
nation’s judges will be fair and impartial.
That is why the canons of judicial ethics pro-
hibit any judicial nominee from prejudging
any case or issue. [FN5: ABA Model Code of
Judicial Conduct, Canon 5A(3)(d)(ii) (2003).]
Judges should only reach conclusions after
listening to all the evidence and arguments
in every case. Americans expect judges to
keep an open mind when they walk into the
courtroom—not to make decisions in the ab-
stract and then commit to one side before
the case begins. No judge can be fair and im-
partial if burdened by political commitments
that Senators try to extract during con-
firmation hearings. Otherwise, judicial
nominees will be forced to sacrifice ethics
and impartiality to be confirmed.

Senators naturally want to know how fu-
ture cases will be decided, but curiosity must
yield to the greater value—the preservation
of an independent judiciary and the guar-
antee of equal justice. The following mate-
rials provide detailed support for why the
traditional norms should be upheld, and why
the Senate would tread into very murky wa-
ters if it were to upset these settled prac-
tices.

THE CANON OF JUDICIAL ETHICS

“[A] judge or a candidate for election or
appointment to judicial office shall not . . .
with respect to cases, controversies, or
issues that are likely to come before the
court, make pledges, promises or commit-
ments that are inconsistent with the impar-
tial performance of the adjudicative duties
of the office. . . .”—ABA Model Code of Ju-
dicial Conduct, Canon 5A(3)(d)(ii) (2003).

ALL NINE SUPREME COURT JUSTICES DISAGREE
WITH REQUIRING NOMINEES TO PREJUDGE
ISSUES AND CASES

Justice Ruth Bader Ginsburg

““A judge sworn to decide impartially can
offer no forecasts, no hints, for that would
show not only disregard for the specifics of
the particular case, it would display disdain
for the entire judicial process. Similarly, be-
cause you are considering my capacity for
independent judging, my personal views on
how I would vote on a publicly debated issue,
were I in your shoes, were I a legislator, are
not what you will be closely examining.”—
Confirmation Hearing, July 1993, at p. 52.

‘“Because I am and hope to continue to be
a judge, it would be wrong for me to say or
to preview in this legislative chamber how I
would cast my vote on questions the Su-
preme Court may be called upon to decide.
Were I to rehearse here what I would say and
how I would reason on such questions, I
would act injudiciously.”—Confirmation
Hearing, July 1993, at p. 52. Justice Ginsburg
was a judge on the D.C. Circuit when nomi-
nated to the Supreme Court.

‘I sense that I am in the position of a skier
at the top of that hill, because you are ask-
ing me how I would have voted in Rust v.
Sullivan (1991). Another member of this com-
mittee would like to know how I might vote
in that case or another one. I have resisted
descending that slope, because once you ask
me about this case, then you will ask me
about another case that is over and done,
and another case. . . . If I address the ques-
tion here, if I tell this legislative chamber
what my vote will be, then my position as a
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judge could be compromised. And that is the
extreme discomfort I am feeling at the mo-
ment.”—Confirmation Hearing, July 1993, at
p. 188.

“When a judicial candidate promises to
rule a certain way on an issue that may later
reach the courts, the potential for due proc-
ess violations is grave and manifest.”—Re-
publican Party of Minnesota v. White, 536 U.S.
765,816 (2002) (Ginsburg, J., dissenting).

‘“[Hlow a prospective nominee for the
bench would resolve particular contentious
issues would certainly be ‘of interest’ to the
President and the Senate in the exercise of
their respective nomination and confirma-
tion powers. . . . But in accord with a long-
standing norm, every member of this Court
declined to furnish such information to the
Senate, and presumably to the President as
well.”—Republican Party of Minnesota V.
White. 536 U.S. 765, 807 n.1 (2002) (Ginsburg,
J., dissenting).

“This judicial obligation to avoid prejudg-
ment corresponds to the litigants’ right,
protected by the Due Process Clause of the
Fourteenth Amendment, to an ’impartial
and disinterested tribunal in all civil and
criminal cases. ‘‘,—Republican Party of Min-
nesota v. White, 536 U.S. 765, 813 (2002) (Gins-
burg, J., dissenting) (internal citation omit-
ted).

Justice Sandra Day O’Connor

““I feel that is improper for me to endorse
or criticize a decision which may well come
back before the Court in one form or another
and indeed appears to be coming back with
some regularity in a variety of contexts. I do
not think we have seen the end of that issue
or that holding and that is the concern I
have about expressing an endorsement or
criticism of that holding.”—Confirmation
Hearing, September 1981, at p. 199.

Justice Stephen Breyer

“I do not want to predict or to commit my-
self on an open issue that I feel is going to
come up in the Court. . . . There are two real
reasons. The first real reason is how often it
is when we express ourselves casually or ex-
press ourselves without thorough briefing
and thorough thought about a matter that I
or some other judge might make a mistake.
. . . The other reason, which is equally im-
portant, is . . . it is so important that the
clients and the lawyers understand the
judges are really open-minded.”’—Confirma-
tion Hearing, July 1994, at p. 114.

“The questions that you are putting to me
are matters of how that basic right applies,
where it applies, under what circumstances.
And I do not think I should go into those for
the reason that those are likely to be the
subject of litigation in front of the Court.”
Confirmation Hearing, July 1994, at p. 138
(regarding the right to an abortion).

““Until [an issue] comes up, I don’t really
think it through with the depth that it
would require. . . . So often, when you decide
a matter for real, in a court or elsewhere, it
turns out to be very different after you’ve
become informed and think it through for
real than what you would have said at a
cocktail party answering a question.”’—Re-
marks at Harvard Law School, December 10,
1999, quoted in Arthur D. Hellman, Getting it
Right: Panel Error and the En Banc Process
in the Ninth Circuit Court of Appeals. 34 U.
C. Davis L. Rev. 425, 462 (2000).

Justice John Paul Stevens

“A candidate for judicial offices who goes
beyond the expression of ‘general observa-
tions about the law . . . in order to obtain fa-
vorable consideration’ of his candidacy dem-
onstrates either a lack of impartiality or a
lack of understanding of the importance of
maintaining public confidence in the impar-
tiality of the judiciary.”’—Republican Party of
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Minnesota v. White, 536 U.S. 765,800 (2002)
(Stevens, J., dissenting) (internal citation
omitted).
Justice David Souter

“[Clan you imagine the pressure that
would be on a judge who had stated an opin-
ion, or seemed to have given a commitment
in these circumstances to the Senate of the
United States, and for all practical purposes,
to the American people?”’—Confirmation
Hearing, September 1990, at p. 194.
Justice Anthony Kennedy

“[The] reason for our not answering de-
tailed questions with respect to our views on
specific cases, or specific constitutional
issues [is that] the public expects that the
judge will keep an open mind, and that he is
confirmed by the Senate because of his tem-
perament and his character, and not because
he has taken particular positions on the
issues.”—Confirmation Hearing, January
1987, at p. 287.
Chief Justice Rehnquist

“For [a judicial nominee] to express any
but the most general observation about the
law would suggest that, in order to obtain fa-
vorable consideration of his nomination, he
deliberately was announcing in advance,
without the benefit of judicial oath, briefs,
or argument, how he would decide a par-
ticular question that might come before him
as a judge.”’—Laird v. Tatum, 409 U.S. 824, 836
n.5 (1972) (Mem. on Motion for Recusal).
Justice Clarence Thomas

“I think it’s inappropriate for any judge
who is worth his or her salt to prejudge any
issue or to sit on a case in which he or she
has such strong views that he or she cannot
be impartial. And to think that as a judge
that you are infallible I think totally under-
mines the process. You have to sit, you have
to listen, you have to hear the arguments,
you have to allow the adversarial process to
work. You have to be open and you have to
be willing to work through the problem. I
don’t sit on any issues, on any cases that I
have prejudged. I think that it would totally
undermine and compromise my capacity as a
judge.”—Confirmation Hearing, September
1991, at p. 173.
Justice Antonin Scalia

“I think it is quite a thing to be arguing to
somebody who you know has made a rep-
resentation in the course of his confirmation
hearings, and that is, by way of condition to
his being confirmed, that he will do this or
do that. I think I would be in a very bad posi-
tion to adjudicate the case without being ac-
cused of having a less than impartial view of
the matter.”—Confirmation Hearing, August
1986, at p. 37.

ADDITIONAL OPPOSITION TO PREJUDGMENT OF

ISSUES

Justice Thurgood Marshall

““I do not think you want me to be in a po-
sition of giving you a statement on the Fifth
Amendment and then, if T am continued and
sit on the Court, when a Fifth Amendment
case comes up, I will have to disqualify my-
self.”—Confirmation Hearing, August 1967.
Senator Joseph Biden

In 1989, then-Chairman Joseph Biden craft-
ed the question that is now asked of all
nominees to the federal bench: ‘‘Has anyone
involved in the process of selecting you as a
judicial nominee discussed with you any spe-
cific case, legal issue or question in a man-
ner that could reasonably be interpreted as
asking how you would rule on such case,
issue or question? If so, please explain fully.”

“I believe my duty obliges me to learn how
nominees will decide, not what they will de-
cide, but how they will decide.”—Confirma-
tion Hearing for Ruth Bader Ginsberg, July
1993, at p. 114.
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‘“You not only have a right to choose what
you will answer and not answer, but in my
view you should not answer a question of
what your view will be on an issue that
clearly is going to come before the Court in
50 different forms . . . over your tenure on
the Court.”—Confirmation Hearing for Ruth
Bader Ginsberg, July 1993, at p. 275-276.
Democrat-Controlled Senate Judiciary Com-

mittee Report on Abe Fortas Nomination

‘“Although recognizing the constitutional
dilemma which appears to exist when the
Senate is asked to advise and consent on a
judicial nominee without examining him on
legal questions, the Committee is of the view
that Justice Fortas wisely and correctly de-
clined to answer questions in this area. To
require a Justice to state his views on legal
questions or to discuss his past decisions be-
fore the Committee would threaten the inde-
pendence of the judiciary and the integrity
of the judicial system itself. It would also
impinge on the constitutional doctrine of
separation of powers among the three
branches of Government as required by the
Constitution.”—Committee Report on Nomi-
nation of Abe Fortas to be Chief Justice of
the United States, September 20, 1968.

CONCLUSION

Every sitting Supreme Court Justice dis-
agrees with the approach urged by some Sen-
ate Democrats—for good reason. Nothing
less than judicial independence and the pres-
ervation of a proper separation of powers is
at stake. The Senate should not allow short-
term curiosity about particular issues to
override the settled procedures that have
governed this process for so long.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. COLEMAN. I am pleased to speak
on the matter of the nomination of
John Roberts to be Chief Justice of the
Supreme Court of the United States.
The authors of our Constitution were
at the same time profound idealists
about the human spirit and cold-blood-
ed realists about the evil people are ca-
pable of. They had witnessed how even
heroism can turn into tyranny, so they
wrote a document that struck a bal-
ance between power and accountability
that has remained level through a Civil
War, World War, depressions, booms,
and many social upheavals.

We are part that have process in this
debate. Our job is not to add value to
the Constitution but to conserve as
much of its value as we can. We are a
government of laws and not men and
women. But men and women make and
interpret and apply those rules. The
voters choose us. The President that
the people chose makes the choice of
Justices of the Supreme Court, with
our advice and consent. It is a solemn
and momentous transition in our his-
tory when we put a new Justice on the
Court to sit for the next generation.

First of all, I commend the President
for the quality of his appointment.
John Roberts is a person of brilliant
mental capacity. We all know Lord Ac-
ton’s statement about how absolute
power corrupts absolutely. But in this
case, I also want us to invoke Barbara
Tuchman’s reply that weakness, which
must depend on compromises and deals
to maintain its position, corrupts even
more.

Judge Roberts is as mentally strong
as a person can be. He has the kind of
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mental strength that does not rely on
intimidation, manipulation or style
points to carry his argument. It was
wonderful to watch his mind work dur-
ing the nominee confirmation process.
Whether you are for or against this
nomination, the strength of his intel-
lect has never been in doubt.

The President’s choice is also a per-
son of integrity. The word ‘‘integrity”’
has the same root as the mathematical
term ‘‘integer,” which is a whole num-
ber. Integrity means that all the pieces
fit together to make a consistent
whole. Judge Roberts has been in many
situations which sorely tested his in-
tegrity, and he has held together and
held consistent in a remarkable way.
Through his writings and testimony,
Judge Roberts has demonstrated he
knows his historical place. Judge Rob-
erts is not a person driven by ego or
ambition. He knows we all have a part
to play in this constitutional design
and to step out of the role would be to
step into the place of others. Respect-
ful humility in the wielding of power is
an indispensable attribute that Judge
Roberts has shown.

In his own words, Judge Roberts tes-
tified before the Senate Judiciary Com-
mittee and said:

My obligation is to the Constitution—
that’s the Oath.

My colleague from Arizona told
about that wonderful exchange be-
tween Judge Roberts and members of
the committee when he was asked
about the big guy and the little guy,
how he would decide a case.

There are some in this body who,
with past nominees, have looked at the
status of the person before the Court as
somehow that should be determinative
of whether they win. So if they were
the little guy or they were a woman or
this or that, that somehow that was
more important; if they didn’t win,
that somehow that was a negative to
the person who made the decision.

Judge Roberts responded: If the Con-
stitution says that the little guy
should win, the little guy is going to
win. But if the Constitution dictates
that the big guy wins, then the big guy
will win.

Little guys need the Constitution be-
cause in other places and at other
points in times in other countries it is
your status that determines whether
you win. Typically, it is a person with
wealth and power that would use that
status to win. So the little guy needs
the Constitution. John Roberts is re-
spectful of the Constitution.

Judge Roberts believes in a judicial
philosophy that defers to legislative
judgments and refuses to insert judges
into disputes in which the Constitution
gives the judiciary no role.

Judge Roberts told us:

I will fully and fairly analyze the legal ar-
guments that are presented. I will be open to
the considered views of my colleagues on the
bench, and I will decide every case based on
the record, according to the rule of law,
without fear or favor to the best of my abil-
ity.



S10492

Judge Roberts’ approach to the law is
one of restraint. He is not an ideologue,
intent on imposing his views on the
law. Those who know him say Judge
Roberts possesses an ideal judicial
temperament. He has a balanced view
of the power of the Federal Govern-
ment that is respectful of Supreme
Court precedent.

During his hearings, Judge Roberts
described his understanding of the Su-
preme Court’s commerce clause juris-
prudence and explained that he had no
agenda to overrule established cases.
Judge Roberts also demonstrated his
respect for the authority of Congress to
make factual findings that form the
basis for legislation under the com-
merce clause.

As Judge Roberts explained at the
hearings:

One of the warning flags that suggest to
you as a judge that you may be beginning to
transgress into the area of making a law is
when you are in a position of reevaluating
legislative findings, because that does not
look like a judicial function. It is not an ap-
plication of analysis under the Constitution.
It is just another look at findings.

Both in private practice and on the
bench, Judge Roberts has established,
beyond any doubt, that he is a fair
judge within the judicial mainstream.
Judge Roberts’ judicial decisions re-
flect a fair approach and a scrupulous
unwillingness to impose his own policy
preferences on law. I commend Chair-
man SPECTER and the members of his
committee for the way they have
brought this nomination to the floor.
We are a political people, and there
were some politics at play. In past
times, a nominee of Judge Roberts’ in-
tellect and integrity and caliber would
receive 96, 97, 98 votes in confirmation.
I believe Justice Ginsburg received 86
votes. I also believe Justice Scalia re-
ceived 98 votes. I suspect that will not
happen on Thursday. Special interests
and single interests have driven a
wedge into this Senate body, and that
is lamentable. At times, I wondered if
committee members were using the
hearing to assess Judge Roberts or to
lobby him about future cases. Stand-
ards that some Democratic members of
the committee have applied to Judge
Roberts were the opposite of those ap-
plied when appointees of their party’s
President sent up Justices Ginsburg
and Breyer.

Earlier, they counseled judges not to
answer specific questions, and now
they fault Judge Roberts for being in-
sufficiently specific. But I would say,
on a whole, the hearing was fair and
dignified. I hope we are making
progress toward a consistent standard
to apply to judicial nominees, Supreme
Court nominees.

A Supreme Court confirmation is not
a rehashing of the last Presidential
campaign or a preview of the next one.
The people chose a President, and that
person has a right to appoint a judge
who they believe is consistent with
their view of the role and the direction
the Court should take. This is a con-
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servative approach. They chose us in
the Senate not to substitute our judg-
ment for the President’s, but to pro-
vide a check against a Justice who was
deficient in some clear way. That is
why I have stated that whether a Re-
publican or Democrat is President, my
standard will be: Is the person quali-
fied? Do they have the requisite integ-
rity? Do they have the temperament
and commitment to be stewards of the
rule of law?

Judge Roberts meets that test with
flying colors. He not only will be a
strong Chief Justice, he will be a role
model for the rest of the Nation. His
predecessor and mentor, William
Rehnquist, was a midwesterner, as is
Judge Roberts. Those of us who call
the Midwest home have the utmost re-
spect for those who have the humility
to keep their brilliance a secret. My
own remarkable State of Minnesota
has been compared to a dog that is too
shy to wag its own tail. Our license
plates say: The Land Of 10,000 Lakes. I
actually think we have closer to 15,000,
but humility, I think, is a Minnesota
way. It certainly is the style of Judge
Roberts. We admire Judge Roberts for
his grace and humility as he takes on
the awesome power of his position. We
admire his commitment to equal jus-
tice under the law. These are turbulent
times in America. The people need a
confidence builder. The President has
given them one with this nomination,
and we can and should add to it with a
strong bipartisan vote to confirm
Judge Roberts to be Chief Justice of
the Supreme Court. On Thursday, the
Senate will exercise its solemn advice-
and-consent responsibility on the nom-
ination of John Roberts to be Chief
Justice of the Supreme Court of the
United States. I will vote to give my
consent to the Roberts nomination. I
will vote in favor of John Roberts.

I yield the floor.

The PRESIDING OFFICER (Mr. MAR-
TINEZ). The Senator from Maine.

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized.

Ms. COLLINS. Mr. President, I rise
today to speak in favor of the nomina-
tion of John Roberts to serve as Chief
Justice of the United States.

The Chief Justice is commonly re-
ferred to as the ‘‘first among equals,” a
title reflecting the significance of this
position in terms of shaping the Court,
and serving as the head of the Judicial
branch. Assuming he is confirmed,
Judge Roberts will be only the 17th
person in our Nation’s history to serve
as Chief Justice.

In confirming a Chief Justice, we en-
trust this individual with considerable
power—the power to interpret the Con-
stitution, to say what the law is, to
guard one branch against the encroach-
ments of another, and to defend our
most sacred rights and liberties. Along
with these powers, this individual also
bears a responsibility to act with an
understanding of the limited role of ju-
dicial review and the need for judicial
restraint.
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The cases that come before the Su-
preme Court each year present legal
issues of tremendous complexity and
import. Given the difficulty of the
questions presented, it is not sur-
prising that most good Justices do not
know how they will rule before a case
comes before them. Their decisions are
rendered only after extensive briefing,
argument, research, and discussion
with the other Justices. Indeed, when
any person goes before the Court, he or
she has a right to expect that the Jus-
tices will approach the case with an
open mind and a willingness to fully
consider all of the arguments pre-
sented.

Some of our colleagues have called
on nominees to announce beforehand
how they would rule in cases that have
yet to come before them. Yet, a good
judge will not know, and would not try
to say—even hazarding a guess could
raise questions about judicial impar-
tiality and integrity.

Similarly, our ability to question
nominees about future cases is limited
by the difficulty of predicting the
issues that will come before the Court
over the next several decades. Twenty
years ago, few would have expected
that the Court would hear issues re-
lated to a presidential election chal-
lenge, would try to make sense of copy-
right laws in an electronic age, or
would confront questions on how to
protect our cherished civil liberties in
light of a new domestic terrorism
threat.

And even if nominees were to indi-
cate how they would rule, the reality is
that we are not in a position to hold
them to their word. Appointments to
the Court are, of course, lifetime ap-
pointments.

While we can not know with cer-
tainty how a nominee will rule on the
many questions that may come before
him or her, we can and must strive to
take the measure of the person: care-
fully assessing the excellence of the
nominee’s qualifications, integrity,
and judicial temperament, as well as
the principles that will guide the nomi-
nee’s decisionmaking.

Does the nominee have the intellect
and learning necessary to be a superb
jurist? Is he or she open-minded and
pragmatic? Does he or she have a sense
of restraint and humility concerning
the role of a judge? Does the nominee
take seriously the role of our courts in
protecting our basic liberties and
rights from the passions and fads of the
moment? And for Judge Roberts, the
answer to these questions is yes.

The excellence of his legal qualifica-
tions is beyond doubt. He is a superb
attorney and one of the finest legal
minds of his generation. Prior to his
appointment to the D.C. Circuit in 2003,
Judge Roberts had argued an impres-
sive 39 cases before the Supreme Court,
and more often than not, his argu-
ments were accepted by a majority of
the Court. The American Bar Associa-
tion Standing Committee on the Judi-
ciary has reviewed his qualifications
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for his nominations to the Court of Ap-
peals and the United States Supreme
Court on three separate occasions. In
every instance, it has given Judge Rob-
erts its highest possible rating.

Earlier this month, I met with Judge
Roberts to discuss his judicial philos-
ophy, his views on the importance of
precedent, and the role of the judici-
ary. I was extremely impressed by his
answers to my questions, which reas-
sured me that he will be a justice dedi-
cated to the rule of law—not someone
who bends the rules to suit personal
preferences or to advance a particular
agenda.

At our meeting, I asked Judge Rob-
erts about his views regarding the im-
portance of stare decisis—the principle
that courts should adhere to the law
set forth in previously decided cases. 1
asked Judge Roberts whether a judge
should follow precedent, even if he be-
lieved that the original case was incor-
rectly decided in the first instance. He
told me that overruling a case is a
“jolt to the legal system” and said
that it is not enough that a judge may
think the prior case was wrongly de-
cided. He emphasized the importance
that adherence to precedent plays in
promoting evenhandedness, fairness,
stability, and predictability in the law.

Following my personal meeting with
Judge Roberts, I felt confident that
Judge Roberts was eminently qualified
to serve as Chief Justice. The Judiciary
Committee hearings have only further
confirmed my view that he is the right
person for this weighty position.

Without question, these hearings
demonstrated Judge Roberts’ Kkeen
legal intellect and commanding knowl-
edge of the law and the precedents of
the Supreme Court. He demonstrated a
winning and collegial style while under
fire, and his testimony has been justifi-
ably praised. Most important, he dem-
onstrated an understanding of the lim-
ited role of the judiciary and a deep
and abiding commitment to the rule of
law.

During the confirmation process, I
was impressed by Judge Roberts’ state-
ment that he wants to be known, he
said, “‘as a modest judge.” This simple
phrase is one that speaks volumes
about the approach he brings to the
Court. It tells us that he knows a judge
must be restrained by the law, and by
the principles, the practices, and the
common understandings that make up
our legal tradition.

It tells us that he has an abiding re-
spect for our Constitution, for the sep-
aration of Federal powers it describes,
and for the powers it reserves for the
States and for the people. Perhaps
most important, it tells us that his rul-
ings will not be influenced by his own
political views and personal values,
whatever they may be.

Given the increasing concerns about
judicial activism and the desire by
some to use the courts to achieve the
political ends that have eluded them, I
believe that Judge Roberts’ modest and
disciplined approach to the law will
serve our Nation well.
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The President, in consultation with
the Senate, has selected an out-
standing nominee. We have fulfilled
our advice and consent responsibility
through extensive interviews, inves-
tigations and hearings. Judge Roberts
has emerged from this process remain-
ing true to his ideals of the proper role
of a judge, and demonstrating beyond a
doubt his fitness for the office.

Based on my personal discussions
with Judge Roberts, my review of his
record, and his testimony before Judi-
ciary Committee, I am confident that
Judge Roberts will be a Justice com-
mitted to the rule of law and one who
will protect the liberties and rights
guaranteed by our Constitution. I be-
lieve he will exercise his judicial duties
with an understanding of the limited
role of the judiciary to review and de-
cide the specific cases before them
based on the law—not to make policy
through case law. He will be guided not
by his own personal view of what the
law should be, but by a disciplined re-
view and analysis of what the law is.
He understands that the very integrity
of our judicial system depends on
judges exercising this restraint.

For these reasons, I look forward to
voting to confirm Judge Roberts, and I
applaud the President for making an
outstanding choice.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mrs. HUTCHISON. Mr. President, I
rise today to speak about the nomina-
tion of Judge John Roberts to be Chief
Justice of the United States.

We have had a lot of debate on the
Senate floor. We certainly had Judici-
ary Committee hearings talking about
our view of this nominee, exercising
our right of advice and consent for the
President’s nomination, and each of us
comes to this role of advice and con-
sent with our own set of criteria.

What do I look for in the Chief Jus-
tice of the United States? First, and
most importantly, are academic quali-
fications. Certainly John Roberts
started his academic career looking to-
ward a future of academic excellence.
He has the background and the intel-
ligence, which he exhibited in his hear-
ings and in the meetings we had one-
on-one with him. He also has proven
his academic qualifications by excel-
ling at Harvard in every discipline he
studied.

Experience: You look for someone
who has been tested by life. Someone
who is in his 20s probably is not yet
ready for cases and laws that will be
interpreted for our country because he
has not had all of life’s experiences to
mold him into the person he is going to
be—knowing life’s difficulties and what
the laws are like to live with in the pri-
vate sector. Looking for experience is
very important to me.

Judge Roberts is 50 years old. I think
that is exactly the right age to have
the requisite experience and is, at the
same time, young enough to help shape
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the Supreme Court. If confirmed, Judge
Roberts would be one of the younger
Justices in the history of our country.

I believe he will make a very impor-
tant mark on the Court, and certainly
as Chief Justice. From the beginning,
he will have the opportunity to weigh
in and do what he thinks is right in in-
terpreting our Constitution and keep-
ing the Supreme Court as an equal—
not better, not lower—branch of our
government.

Of course, the balance of powers in
the three branches of Government is
what has kept our democracy, our Re-
public, and our Constitution so rel-
evant for the entire history of our
country. The checks and balances in
the three branches of Government have
been what has allowed the Constitution
to stay true to the democracy that it
has supported for more than 200 years.

With regard to knowledge of the law
and the key rulings of the Supreme
Court, I do not think any of us have
ever seen a nominee, for any level of
the judiciary, sit before the Judiciary
Committee without notes and talk
about all of the key rulings of the Su-
preme Court—not only talking about
the majority opinions and who wrote
them, but also citing from the minor-
ity opinions and dissecting what those
opinions meant in the context of the
question. It was awesome to hear his
knowledge of the law and of the key
rulings of the Supreme Court.

Humility. A lot has been said about
Judge Roberts’ humility. It is good
that he is a humble man and that he
has talked about modesty. However, it
was not a factor in my decision-making
that he is modest. To me, he could
have been an arrogant, smart man with
experience, and I still would have sup-
ported him. The fact that he is modest
is one added advantage that is worth
noting, although it was not the prime
factor in my decision.

Humility does relate to one other
point that is important and worth
mentioning; that is, the role of a judge
with a lifetime appointment. When we
have a lifetime appointment, it is, in
my opinion, almost a leap of faith by
those who are consenting to him, and
certainly by the President who is
nominating him, about what kind of
accountability that judge will enforce
on him or herself. It is a self-enforced
accountability on which we must de-
pend. As a matter of fact, when there is
a lifetime appointment, unless some-
thing patently illegal is done, one will
be in that position for an indefinite pe-
riod of time, maybe even beyond the
years of productivity. Having a judge
who starts out humble is an advantage
though not a deciding factor.

The role of a judge, as Judge Roberts
has said on many occasions, is one of
being a referee, an umpire; not the bat-
ter, not the pitcher. That is a good
analogy. A judge with a lifetime ap-
pointment certainly is not accountable
to an electorate and is no longer ac-
countable to the people who appointed
him or her and the people who con-
sented to the nomination. You have to
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appoint someone who has a pretty good
feel for his role in society and in the
government. You hope that person is
going to remain in the role of a judge,
interpreting the law and being faithful
to the Constitution, and not step out of
that role to become a lawmaker or a
decision-maker of the law.

Judge Roberts said during all of his
hearings, in response to the questions
that were asked of him, the rule of law
was so important to him it was the
central point that made him want to be
a lawyer. I believe the rule of law pro-
tects the rights and liberties of all
Americans against the tyranny of the
majority and against the tyranny of
the minority. It is the rule of law, as
Theodore Roosevelt once said, that was
very simply stated: ‘‘No person beneath
the law; no person above the law.”

Judge Roberts testified he became a
lawyer, or at least developed as a law-
yer, because he believes in the rule of
law. He put it best when he said, if
‘“‘you believe in civil rights, you believe
in environmental protection, whatever
the area might be, believe in rights for
the disabled, you’re not going to be
able or effectively to vindicate those
rights if you don’t have a place that
you can go where you know you're
going to get a decision based on the
rule of law. . . .So that’s why I became
a lawyer, to promote and vindicate the
rule of law.”

It is this commitment to the rule of
law we must expect in our judiciary. I
remember in particular during the
hearings the answer to a question I ap-
preciated very much. One of the mem-
bers of the Judiciary Committee was
trying so hard to find out how Judge
Roberts would rule—even lean—in a
case, so he gave an example. And he
said: “Now, what I am trying to find
out is, will you vote for the little
guy?”’

Judge Roberts said:

If the law is on the side of the little guy,
I will vote for the little guy. If the law is on
the side of the big guy, I will vote for the big
guy.

That is what the rule of law is. As
one senior justice on the Fifth Circuit
Court of Appeals remarked, the Honor-
able Tom Reavley:

The social order and well-being of our
country depends upon the preservation of
and allegiance to the rule of law.

You can tell a lot about a person by
whom he admires and why. I thought
one part of Judge Roberts’ testimony
told us a lot about him. It was about
Judge Henry Friendly. Judge Friendly
is one of the great justices in the his-
tory of our judiciary. He said Judge
Friendly had a total devotion to the
rule of law and the confidence that if
you just worked hard enough at it, you
would come up with the right answers.
He especially pointed out that Judge
Friendly kept at every stage of decid-
ing a case, including reversing his opin-
ion when he found, while writing an
opinion, that his original decision—the
one he had already written a majority
decision on—no longer seemed to be
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the right one. Then he would take the
best majority opinion he could to the
other judges and explain that he had
changed his mind, and he was going to
vote the other way.

Finally, you could see Judge Roberts’
admiration for Judge Friendly when he
described his humility. He remarked
that Judge Friendly was a genius and
that most people would agree he would
have made a better decision on most
matters than the legislature or a Fed-
eral agency. Still, Judge Roberts ex-
plained that Judge Friendly insisted on
deferring to them, the other branches
of Government, because those decisions
were supposed to be made by the other
branches rather then a judge who was
supposed to simply consider whether
their decisions conformed to the law.

In these remarks Judge Roberts
made about his mentor, as well as his
own reflections on the rule of law, we
clearly see the kind of Chief Justice
that Judge Roberts will be. He is the
sort of Chief Justice our Nation should
have, that our Nation needs. I will sup-
port Judge John Roberts to be elevated
to Chief Justice of the United States.

I am very pleased this process has
gone as smoothly as it has. The Presi-
dent nominated Judge Roberts after di-
rect consultation with almost every
Member of the Senate—certainly every
Member who had an opinion to give.
The hearing process and the time de-
voted to looking into the background
of the nominee was certainly suffi-
cient. The Judiciary Committee had
ample time to ask its questions, and we
were enlightened by his answers. I be-
lieve the Senate will overwhelmingly
confirm Judge Roberts. I think he will
be one of the great Chief Justices in
the history of our country.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. SUNUNU. Mr. President, I rise in
support of the nomination of John Rob-
erts to be Chief Justice to the Supreme
Court.

I note, as did the Senator from
Texas, this has been a relatively
smooth process. We should all be glad
for that. It has been one that maybe
has taken a little bit longer than some
would have hoped. Everything seems to
take longer in the Senate. Maybe that
is part of the process. It is a process
that is straightforward and clear. This
is a life appointment, and for that rea-
son alone it should be a process that is
very deliberate and thorough.

It is unfortunate that some people
have used the deliberate nature of the
process to accentuate the dramatic.
There has probably been an excess of
hyperbole and an excess of rhetoric
probably on both sides of the aisle as
we consider this nomination. This is
something that has been done before; it
will be done again for decades to come.
The Senate approves nominations for
the judiciary all the time. It should be
something we are accustomed to and
feel comfortable in doing and do in the
natural course of things rather than
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deal with the rhetoric and the hyper-
bole and sometimes the partisan tac-
tics we have seen, even in this nomina-
tion, albeit it has been relatively
smooth.

The hearings are a case in point. One
would expect the bulk of nomination
hearings to be taken up by testimony
from the nominee to be a Justice, to be
the Chief Justice of the Supreme
Court, the bulk of the hearings to be
taken up by that nominee answering
questions or responding to queries. For
those who did watch the hearings, they
would agree the bulk of the hearings
seemed to be taken up by very lengthy,
and at times self-indulgent speeches by
members of the committee. I don’t
think that serves the institution par-
ticularly well when we view the nomi-
nation process or these hearings as an
opportunity to talk about ourselves, to
talk about our view of the world, to
talk about what we want, rather than
to talk about what the country or the
judiciary needs.

We seek—and I think opponents and
supporters of Judge Roberts would
agree with this statement—individuals
who are well-qualified to serve on the
bench. I argue, to the chagrin of
ideologues on both sides, we have found
just that in John Roberts. I say to the
chagrin of people on both sides because
in the past the smallest perceived or
argued concern about an individual’s
qualification would be used as a screen
or as a justification for voting against
a nominee. In the absence of that
decoy, the truth is laid bare that the
only reason to object to such a quali-
fied nominee is on partisan or ideolog-
ical grounds.

Judge Roberts is eminently qualified.
I don’t need to describe his unbeliev-
ably strong record not just as a judge
but as an individual bringing cases be-
fore the court. He has very distin-
guished experience in the private sec-
tor, as well as Harvard Law School. In
recognizing this individual is among
the most qualified ever to come before
the Senate, his opponents are forced to
recognize that their vote against him
is simply because he fails their litmus
test of partisan ideology because he re-
fuses to tell legislators how he is going
to vote on cases that are yet to come
before the court because he believes
that Justices should decide cases and
not write the law.

There are some Members who have
already stated their decision to vote
against him for just these reasons. But
those are the very reasons, or the very
principles, that should be the founda-
tion of an independent and impartial
judiciary. So when John Roberts’ oppo-
nents, when those Senators who are
going to vote no, say: He is well re-
spected, well qualified, has a great
record on the bench, a great academic
record and great experience, but I am
going to vote against him anyway,
they are saying, I am going to vote
against him because he does not fit my
view of ideology because he has not
committed to vote a particular way on
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a particular case. That is to say, I am
voting against John Roberts because 1
do not want an impartial or inde-
pendent judiciary.

That is a wrong and, in fact, dan-
gerous view of what the judiciary
should be.

They are opposing a capable, accom-
plished, well-qualified individual, and
in doing so they are casting a vote
against an independent and impartial
judiciary. Those who will vote would
take to this floor and say: No, that is
not the case at all; we are for an inde-
pendent and impartial judiciary. But I
cite for them the very example, the
very testimony that was cited earlier
by the Senator from Texas. She spoke
about a question that concluded in the
Judiciary Committee: Will you vote for
the little guys? That very question in-
dicates that someone had already pre-
supposed what the best vote was for
that case, hypothetical or not. And if
you are looking for a judge who agrees
with your presupposed verdict in a
case, or your presupposed vote in a
case, then you have no interest in an
impartial or independent judiciary. I
think it is very difficult to argue the
contrary.

This is not just a slippery slope, this
is a dangerous precedent to set—left or
right, liberal or conservative. To ask
any judge, whether it is for the Su-
preme Court or for the Federal judici-
ary or the appeals court, to sit in front
of a room of elected legislators and ask
them about the position that they
would take in cases that they are yet
to hear is to stand up in front of your
constituents, to stand up in public and
say: I don’t want an independent judi-
ciary. I do not want an impartial judi-
ciary. I just want someone who will
commit to me to vote a specific way.

That is not what any judiciary
should do. That is not how judges
should comport or handle themselves,
and that means that I will not always
agree with cases and decisions rendered
by the Supreme Court or my judge or
Justice, but it means that as an elected
official or as an American feeling con-
fident that instead of looking for a bi-
ased judiciary, a judiciary that handles
its job like a politician selling votes to
get where they are, I can sleep at night
knowing that I have cast votes consist-
ently for an independent, impartial,
well-qualified judiciary.

I think if you talk to the Republicans
who are in the Senate who voted nearly
unanimously for Judge Ruth Bader
Ginsburg, they will argue that is ex-
actly what they had in their minds—
not casting a vote for a judge that
would vote a particular way but voting
for someone who at the end of the day
they recognized was capable, was well
qualified, and therefore would bring
those skills and that capability to the
judiciary in a direct and impartial way.
Judge Roberts, in his testimony, sum-
marized the importance of this ap-
proach quite well. He said the role of a
judge is limited. The judges are to de-
cide the cases before them; they are
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not to legislate. They are not to decide
cases.

I think it was Justice White who first
used those two words to describe the
role of a judge as a Supreme Court Jus-
tice—decide cases, and decide those
cases based on the text of the Constitu-
tion as it is written, not as any one of
us wishes that it might have been writ-
ten. I think in Judge Roberts we find
just such an individual who is quali-
fied, who is capable, who will, I hope,
sit on the bench for a long time sup-
porting, verifying, and validating this
very concept of an independent and im-
partial judiciary. And those who vote
against him set a bad precedent in
striking a blow and casting a vote
against that independence and impar-
tiality that the Framers so hoped for
our country for years to come.

I thank the Chair. I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the time from 4:45
to 5:45 p.m. will be under the control of
the Democratic side.

The Senator from Minnesota.

Mr. DAYTON. I ask unanimous con-
sent that the RECORD show that the re-
marks of the members of the majority
caucus have exceeded their allotted
time by 5 minutes, and that the hour
allotted under the previous order to
the Democratic caucus be extended by
those 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DAYTON. I thank the Chair.

I rise today to oppose the nomination
of Judge John G. Roberts, Jr., to be the
next Chief Justice of the U.S. Supreme
Court. The available record of Judge
Roberts’ writings during his public ca-
reer in the administrations of Presi-
dent Reagan and the first President
Bush and his very brief 2% years as a
judge on the DC Circuit Court of Ap-
peals reveal his persistent opposition
to laws enforcing desegregation, pro-
tecting minority voting rights, guaran-
teeing public education to a student
with disabilities, and providing dam-
ages to a student who had been sexu-
ally abused by a teacher.

He, regrettably, declined repeated in-
vitations by Senators during the recent
Judiciary Committee hearings to re-
cant or modify some of his most ex-
treme and disturbing statements and
positions. For example, in the 1981
memo to White House Counsel Fred
Fielding, Judge Roberts referred to
Mexican immigrants as ‘‘illegal ami-
gos.” Before the Judiciary Committee
he claimed ‘‘it was a play on the stand-
ard practice of many politicians, in-
cluding President Reagan, when he was
talking to a Hispanic audience, he
would throw in some language in Span-
ish.”

Pressed again, he replied:

The tone was, I think, generally appro-
priate for a memo from me to Mr. Fielding.

I strongly disagree.

Also, during the Reagan administra-
tion, Judge Roberts was one of the law-
yers in the Justice Department fight-
ing against any improvements to the
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Voting Rights Act, according to Wil-
liam L. Taylor in the New York Review
of Books.

Mr. President, I highly commend this
article to my colleagues.

Judge Roberts reportedly drafted a
letter sent to Senator Strom Thur-
mond urging him to oppose the bill ex-
tending the Voting Rights Act, which
the House had passed by a vote of 389 to
24. Despite Judge Roberts’ opposition
and the opposition of President
Reagan, the Senate passed the bill 85 to
8, with Senator Thurmond voting with
the majority. President Reagan signed
it into law 10 days later.

In the recent judiciary hearings
Judge Roberts claimed his respect for
precedent, but he clearly showed no re-
spect for the 1965 Voting Rights Act
when he opposed it 16 years later.

In 1982, Judge Roberts opposed the
claims of a deaf student that she
should have the classroom services of a
sign language interpreter under the
Federal Education for All Handicapped
Children Act. He went so far as to
write the Attorney General disagreeing
with the Solicitor General’s support for
the student when her case went before
the Supreme Court. In Judge Roberts’
letter to the Attorney General, he re-
portedly referred to Supreme Court
Justices William Brennan and
Thurgood Marshall as ‘‘the activist
duo’ who used the Solicitor General to
support ‘‘an activist role for the
courts.”

That he would write the Attorney
General criticizing the Solicitor Gen-
eral does not support his claim that he
was then merely a staff attorney re-
flecting the views of his superiors.

Judge Roberts did not fair so well 10
years later when, as Deputy Solicitor
General, he argued that another stu-
dent, a 10th-grade girl, had no right to
damages after having been sexually
harassed by a teacher. This time the
Rehnquist Supreme Court, which in-
cluded Justices Scalia and Thomas, re-
jected Judge Roberts’ position and
ruled in the girl’s favor.

Given these and other indications of
Judge Roberts’ legal views and judicial
philosophy, it is especially troubling
that he and President Bush refused
Senators’ requests for other documents
he wrote while he was the Deputy So-
licitor General. And given his unwill-
ingness before the Senate Judiciary
committee to disavow any of his ear-
lier known writings, I can only assume
that later hidden documents contained
views as bad or worse.

What Judge Roberts’ available
writings do show is a man born into
wealth and privilege and thereby given
all of the advantages to assure his suc-
cess in life, who consistently opposed
even lesser opportunities for Ameri-
cans born into less fortunate cir-
cumstances. He called school desegre-
gation ‘‘a failed experiment.” He
claimed that Federal law entitled the
deaf student only to a ‘‘free, appro-
priate education,” and denounced the
“‘effort by activist lower court judges”



S10496

to give her more. He opposed compen-
satory damages for the student sexu-
ally harassed by her teacher even
though the Federal Government was
not a party in the case, writing that it
had ‘“‘an investment in assuring that
private remedies do not interfere with
programs funded by title IX.”

My principal concerns are not about
Judge Roberts’ mind but about his
heart.

Of even greater concern, because it
was so recent, was Judge Roberts’ fail-
ure to recuse himself from a case be-
fore the court of appeals which in-
volved President Bush as a principal
defendant while he was being consid-
ered for nomination to the Supreme
Court. Reportedly, Judge Roberts’ first
interview with the U.S. Attorney Gen-
eral regarding his possible nomination
to the Supreme Court occurred last
April 1, before the case was argued be-
fore the appeals court panel on which
Judge Roberts was one of the three
judges. On May 3, Judge Roberts evi-
dently met with Vice President CHE-
NEY, White House Chief of Staff Andrew
Card, Attorney General Gonzales, and
senior White House adviser Karl Rove
regarding his possible nomination. On
May 23, White House Counsel Harriet
Miers interviewed Judge Roberts again.

On July 15, Judge Roberts and an-
other judge on the appeals court panel
ruled entirely in President Bush’s favor
and against the plaintiff. Four days
later, the President nominated him to
the Supreme Court. The plaintiff and
his attorney were reportedly unaware
of Judge Roberts’ job interviews with
the President’s legal counsel and clos-
est associates until his August re-
sponse to the Senate Judiciary Com-
mittee’s questionnaire.

Holding those job interviews, not dis-
closing them to the plaintiff’s counsel,
and not recusing himself from the case
after the interviews began all violated
Federal law under disqualification of
judges according to a Slate magazine
article, which continued:

Federal law deems public trust in the
courts so critical that it requires judges to
step aside if their impartiality might be rea-
sonably questioned even if the judge is com-
pletely impartial as a matter of fact.

As Justice John Paul Stevens wrote
in a 1988 Supreme Court opinion:

The very purpose of this law is to promote
confidence in the judiciary by avoiding the
appearance of partiality whenever possible.

Mr. President, I ask unanimous con-
sent that the Slate magazine article
entitled ‘“‘Improper Advances: Talking
Dream Jobs with the Judge Out of
Court” be printed in the RECORD fol-
lowing my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. DAYTON. It seems clear to this
Senator that the only way to avoid the
appearance of impropriety deciding a
case directly involving the President of
the United States while being consid-
ered by him for nomination to the Su-
preme Court was for Judge Roberts to
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remove himself from the appeals court
panel. At a minimum he should have
disclosed those interviews to the plain-
tiff and his attorney.

When asked about this case during
the Judiciary Committee’s hearings,
Judge Roberts declined to acknowledge
any regret for his actions even with the
benefit of hindsight. I find his lack of
self-awareness to be shocking. Can an
impartial observer not wonder whether
Judge Roberts would have been nomi-
nated by the President to the Supreme
Court if he ruled against the President
4 days earlier?

Obviously, the instances I have cited
do not comprise the complete public
record of Judge Roberts. Regrettably,
as I said earlier, we will not have the
complete record because important
documents from his tenure as Deputy
Solicitor General in the first Bush ad-
ministration are being withheld from
us. These and other similar incidents
do, however, raise sufficient doubts and
concerns so that I cannot vote to con-
firm Judge Roberts as the next Chief
Justice of the U.S. Supreme Court. My
doubts and concerns are magnified by
the enormity of his influence over the
Court and the country during, given
his age and life expectancy, probably
the next 30 to 40 years.

I disagree with my colleagues and fel-
low citizens who view the current Su-
preme Court as some liberal bastion.

In fact, seven of the nine Justices
were nominated by Republican Presi-
dents. During the past decade, the
Rehnquist Court rejected congressional
actions on affirmative action, violence
against women, Americans with dis-
abilities, age discrimination in employ-
ment, and enforcement of environ-
mental laws. Many crucial cases were
decided by 5-to-4 votes. I view the cur-
rent Supreme Court as closely divided
between this country’s conservative
center and its far-right extreme. I fear
this nominee and the President’s next
nominee will shift the Court dras-
tically and destructively toward that
far-right extreme. That may form the
President’s political base, but it does
not constitute the country’s citizen
base.

The Supreme Court belongs to all
Americans, not just a politically fa-
vored minority. Its Justices should be
exactly what many right-wing activists
don’t want—men and women of mod-
erate, independent views who will de-
cide cases from mainstream judicial
and social perspectives rather than ex-
treme ideological prisms. How much do
the Court’s opinions matter to the
lives of all Americans? Enormously,
more than we realize and much more
than we take for granted.

I ask unanimous consent that an ar-
ticle from Harper’s magazine by Uni-
versity of Chicago law professor Cass
R. Sunstein be printed in the RECORD
following my remarks.

The PRESIDING OFFICER (Mr. AL-
EXANDER.) Without objection, it is so
ordered.

(See exhibit 2.)
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Mr. DAYTON. He pointed out that in
1920, minimum wage and maximum
hour laws were unconstitutional in this
country. In 1945, he wrote, the Supreme
Court permitted racial segregation, did
not protect the right to vote, and gave
little protection to political dissent.
Fortunately, subsequent Supreme
Courts reversed those decisions. Unfor-
tunately, subsequent Supreme Courts
can reverse them again.

Millions and millions of Americans
depend upon the rights and protections
secured by those and other long-
standing laws, and they assume those
rights and protections are guaranteed,
not provisional, and not contingent
upon who is sitting on the Supreme
Court. Those millions of Americans,
most of whom do not share the extreme
views of the Republican Party’s radical
right wing, deserve to continue their
lives with the rights and protections
established by previous Supreme
Courts. Those citizens and this Senate
are entitled to know whether a Chief
Justice Roberts and a Roberts Supreme
Court would respect and uphold those
long-established precedents and prin-
ciples or reject them. Instead, we are
being asked to wonder now and wait to
find out later. That is too risky a gam-
ble with the future of America and why
I will vote against Judge Roberts’ nom-
ination.

EXHIBIT 1

IMPROPER ADVANCES—TALKING DREAM JOBS
WITH THE JUDGE OUT OF COURT

(By Stephen Gillers, David J. Luban, and
Steven Lubet)

Four days before President Bush nomi-
nated John G. Roberts to the Supreme Court
on July 19, an appeals court panel of three
judges, including Judge Roberts, handed the
Bush administration a big victory in a hotly,
contested challenge to the president’s mili-
tary commissions. The challenge was
brought by Salim Ahmed Hamdan, a Guanta-
namo detainee. President Bush was a defend-
ant in the case because he had personally, in
writing, found ‘‘reason to believe’” that
Hamdan was a terrorist subject to military
tribunals. The appeals court upheld the rules
the president had authorized for these mili-
tary commissions, and it rejected Hamdan’s
human rights claims—including claims for
protection under the Geneva Conventions.

At the time, the close proximity of the
court’s decision and the Roberts nomination
suggested no appearance of impropriety.
Roberts had been assigned to hear the appeal
back in December, and it was argued on
April 7. Surely he had decided the case long
before the administration first approached
him about replacing Supreme Court Justice
Sandra Day O’Connor, who had announced
her retirement on July 1. As it turns out,
however, the timing was not so simple.

The nominee’s Aug. 2 answers to a Senate
questionnaire reveal that Roberts had sev-
eral interviews with administration officials
contemporaneous with the progress of the
Hamdan appeal. One occurred even before
the appeal was argued. Attorney General
Alberto Gonzales interviewed the judge on
April 1. Back then, it was an ailing Chief
Justice William H. Rehnquist, not Justice
O’Connor, who was expected to retire. The
attorney general, of course, heads the Jus-
tice Department, which represents the de-
fendants in Hamdan’s case. And as White
House counsel, Gonzales had advised the
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president on the requirements of the Geneva
Conventions, which were an issue in the
case.

The April interview must have gone quite
well because Roberts next enjoyed what can
only be labeled callback heaven. On May 3,
he met with Vice President Dick Cheney;
Andrew H. Card Jr., the White House chief of
staff; Karl Rove, Bush’s chief political strat-
egist; Harriet Miers, the White House legal
counsel; Gonzales; and I. Lewis Libby, the
vice president’s chief of staff. On May 23,
Miers interviewed Judge Roberts again.

Hamdan’s lawyer was completely in the
dark about these interviews until Roberts re-
vealed them to the Senate. (Full disclosure:
Professor Luban is a faculty colleague of
Hamdan’s principal lawyer.) Did administra-
tion officials or Roberts ask whether it was
proper to conduct interviews for a possible
Supreme Court nomination while the judge
was adjudicating the government’s much-dis-
puted claims of expansive presidential pow-
ers? Did they ask whether it was appropriate
to do so without informing opposing counsel?

If they had asked, they would have discov-
ered that the interviews violated federal law
on the disqualification of judges. Federal law
deems public trust in the courts so critical
that it requires judges to step aside if their
“impartiality might reasonably be ques-
tioned,” even if the judge is completely im-
partial as a matter of fact. As Justice John
Paul Stevens wrote in a 1988 Supreme Court
opinion, ‘“‘the very purpose of [this law] is to
promote confidence in the judiciary by
avoiding even the appearance of impropriety
whenever possible.” The requirement of an
appearance of impartiality has been cited in
situations like the one here, leading to the
disqualification of a judge or the reversal of
a verdict.

In 1985, a federal appeals court in Chicago
cited the requirement of the appearance of
impartiality when it ordered the recusal of a
federal judge who, planning to leave the
bench, had hired a ‘“‘“headhunter’ to approach
law firms in the city. By mistake—and, in
fact, contrary to the judge’s instructions—
the headhunter contacted two opposing firms
in a case then pending before the judge. One
firm rejected the overture outright. The
other was negative but not quite as defini-
tive. Writing for the Court of Appeals, Judge
Richard A. Posner emphasized that the trial
judge ‘““is a judge of unblemished honor and
sterling character,” and that he ‘‘is accused
of, and has committed, no impropriety.”
Nevertheless, the court ordered the judge to
recuse himself because of the appearance of
partiality. ‘“The dignity and independence of
the judiciary are diminished when the judge
comes before lawyers in the case in the role
of a suppliant for employment. The public
cannot be confident that a case tried under
such conditions will be decided in accordance
with the highest traditions of the judiciary.”
Although both law firms had refused to offer
him employment, the court held that ‘‘an ob-
jective observer might wonder whether [the
judge] might not at some unconscious level
favor the firm ... that had not as defini-
tively rejected him.”

In the fall and winter of 1984, a criminal-
trial judge in the District of Columbia was
discussing a managerial position with the
Department of Justice while the local U.S.
attorney’s office—which is part of the de-
partment—was prosecuting an intent-to-kill
case before him.

Following the conviction and sentence, the
judge was offered the department job and ac-
cepted. On appeal, the United States con-
ceded that the judge had acted improperly by
presiding at the trial during the employment
negotiations. It argued, however, that the
conviction should not be overturned. The ap-
peals court disagreed. Relying on Judge
Posner’s opinion in the Chicago case, as well
as the rules of judicial ethics, the court va-

CONGRESSIONAL RECORD — SENATE

cated the conviction even though the defend-
ant did not ‘‘claim that his trial was unfair
or that the [the judge] was actually biased
against him.”” The court was ‘‘persuaded that
an objective observer might have difficulty
understanding that [the judge] did not . . .
realize . . . that others might question his
impartiality.”

So, the problem in Hamdan is not that
Roberts may have cast his vote to improve
his chances of promotion. We believe he is a
man of integrity who voted as he thought
the law required. The problem is that if one
side that very much wants to win a certain
case can secretly approach the judge about a
dream job while the case is still under active
consideration, and especially if the judge
shows interest in the job, the public’s trust
in the judiciary (not to mention the opposing
party’s) suffers because the public can never
know how the approach may have affected
the judge’s thinking. Perhaps, as Judge
Posner wrote, the judge may have been influ-
enced even in ways that he may not con-
sciously recognize.

A further complication here is that Rob-
erts’ vote was not a mere add on. His vote
was decisive on a key question of presi-
dential power that now confronts the nation.
Although all three judges reached the same
bottom line in the case, they were divided on
whether the Geneva Conventions grant basic
human rights to prisoners like Hamdan who
don’t qualify for other Geneva protections.
The lower court had held that some provi-
sions do. Judge Roberts and a second judge
rejected that view. The third judge said Ge-
neva did apply, but found it premature to re-
solve the issues it raised. Hamdan has since
asked the Supreme Court to hear the case.

Roberts did not have to sit out every case
involving the government, no matter how
routine, while he was being interviewed for
the Supreme Court position. The government
litigates too many cases for that to make
any sense. But Hamdan was not merely suing
the government. He was suing the president,
who had authorized the military commis-
sions and who had personally designated
Hamdan for a commission trial, explaining
that ‘‘there is reason to believe that
[Hamdan] was ... involved in terrorism.”’

Moreover, the Hamdan appeal is the polar
opposite of routine for at least two reasons.
First, its issues are central to the much-dis-
puted claims of broad presidential power in
the war on terror. Second, the court’s deci-
sion on the Geneva Conventions has a spill-
over effect on the legality of controversial
interrogation techniques used by the govern-
ment at Guantanamo and elsewhere. That is
because the same provision of the Geneva
Conventions that would protect Hamdan
from unfair trials also protects detainees
from cruel, humiliating, or degrading treat-
ment. The D.C. Circuit’s decision rejecting
the Geneva Conventions’ trial protections—a
decision that hinged on Roberts’ vote—also
strips away an important legal safeguard
against cruel and humiliating treatment
that may fall just short of torture.

Given the case’s importance, then, when
Gongzales interviewed Roberts for a possible
Supreme Court seat on April 1, the judge
should have withdrawn from the Hamdan ap-
peal. Or he and Gonzales, as the opposing
lawyer, should have revealed the interview
to Hamdan’s lawyer, who could then have de-
cided whether to make a formal recusal mo-
tion. The need to do one or the other became
acute—indeed incontrovertible—when ar-
rangements were made for the May 3 inter-
view with six high government officials. (We
don’t know how long before May 3 the ar-
rangements were made.)

We do not cite these events to raise ques-
tions about Roberts’ fitness for the Supreme
Court. In the rush of business, his oversight
may be understandable. What is immediately
at stake, however, is the appearance of jus-
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tice in the Hamdan and the proper resolution
of an important legal question about the
limits on presidential power. Although the
procedural rules are murky, it may yet be
possible for Judge Roberts to withdraw his
vote retroactively. That would at least
eliminate the precedential effect of the opin-
ion on whether the Geneva Conventions
grant minimum human rights to Hamdan
and others in his position. Better yet, the
Supreme Court can remove the opinion’s
precedential effect by taking the Hamdan
case and reversing it.

EXHIBIT 2

FIGHTING FOR THE SUPREME COURT—HOW
RIGHT-WING JUDGES ARE TRANSFORMING THE
CONSTITUTION

(By Cass R. Sunstein)

In current political theater surrounding
George W. Bush’s judicial nominations, and
the anxiety over the nomination of John G.
Roberts as swing Justice Sandra Day O’Con-
nor’s successor, there is surprisingly little
discussion of what is actually at stake. For,
in truth, the battle over the judiciary is part
of a much larger political campaign to deter-
mine not only the constitutionality of abor-
tion and the role of religion in public life but
also the very character of our Constitution,
and thus our national government. Many
people assume (no doubt because this is what
they are told) that the meaning of the Con-
stitution is set in stone, and that the dis-
putes raging in the Senate and on the Sun-
day talk shows are between liberal judicial
activists and conservative ‘‘strict construc-
tionists’ who adhere to the letter of the
text. In fact, the contest is much more com-
plicated and interesting—and, in most im-
portant respects, this conventional view of
the subject is badly wrong.

Historically, our political disagreements
have produced fundamental changes in our
founding document. When one president suc-
ceeds another, for example, and the makeup
of the federal judiciary and the Supreme
Court changes, the Constitution’s meaning
often shifts dramatically. As a result, our
most basic rights and institutions can be al-
tered. Participants in the current battle over
the judiciary are entirely aware of this
point; they know that the meaning of the
Constitution will be determined by the bat-
tle’s outcome, and that significant rights
that Americans now take for granted—such
as the right to privacy and the power of ordi-
nary citizens to have access to the federal
courts—are very much at stake.

In 1920 minimum-wage and maximum-hour
laws were unconstitutional. As the Supreme
Court interpreted the Constitution at that
time, it could not possibly have permitted a
Social Security Act or a National Labor Re-
lations Act. In the 1930s, President Franklin
Delano Roosevelt sought to legitimate the
New Deal, whose centerpieces included min-
imum-wage and maximum hour laws, the So-
cial Security Act, and the National Labor
Relations Act. Roosevelt didn’t try to
change a word of the Constitution, but by
1937 a reconstituted Supreme Court upheld
nearly everything that Roosevelt wanted. In
1945 the Constitution permitted racial seg-
regation, did not protect the right to vote,
permitted official prayers in the public
schools, and gave little protection to polit-
ical dissent. By 1970 the same Constitution
prohibited racial segregation, safeguarded
the right to vote, banned official prayers in
the public schools, and offered broad protec-
tion not only to political dissent but also to
speech of all kinds. If American citizens in
1945 were placed in a time machine, they
would have a hard time recognizing their
Constitution merely twenty-five years later.
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In recent years a new form of judicial ac-
tivism has emerged from private organiza-
tions, law schools, and the nation’s court-
rooms. Purporting to revere history, the new
activists claim that they are returning to
the original Constitution—which they some-
times call the Lost Constitution or the Con-
stitution in Exile. The reformers include a
number of federal judges, such as Supreme
Court Justices Clarence Thomas and
Antonin Scalia (though Scalia is more cir-
cumspect). Appointed by Ronald Reagan,
George H.W. Bush, or George W. Bush, these
judges do not hesitate to depart radically
from longstanding understandings of con-
stitutional meaning. They would like to in-
terpret the Constitution to strike down af-
firmative-action programs, gun-control leg-
islation, and restrictions on commercial ad-
vertising; they also seek to impose severe re-
strictions on Congress’s powers and to inval-
idate campaign-finance regulations, environ-
mental regulations, and much else. Justice
Thomas would allow states to establish offi-
cial religions. The logic of the new approach
would even permit the federal government to
discriminate on the basis of race and sex.

It is tempting to think that what we are
seeing today is merely a periodic swing of
some hypothetical judicial pendulum, that
the courts are returning to a period of re-
straint after the liberal activism of the past
sixty years. And, in fact, some principled
conservatives have favored exactly that. But
they increasingly find themselves on the de-
fensive. Today, many people are seeking a
kind of constitutional revolution—one that
involves activism rather than restraint.
Many right-wing activists are willing to
undo what they readily acknowledge to be
the will of the people. Their intentions are
no secret; they are publicly proclaimed in ar-
ticles, judicial opinions, and speeches. There
is no question, moreover, that some of these
extremists seek to curtail or abolish rights
that most citizens regard as essential parts
of our national identity. Indeed, it is dif-
ficult to escape the conclusion that it is pre-
cisely because their ideological goals are po-
litically unachievable that they have turned
to the courts.

This ambitious program is the culmination
of a significant shift in conservative
thought. In the 1960s and 1970s, many con-
servatives were committed to a restrained
and cautious federal judiciary. Their major
targets included Roe v. Wade, which pro-
tected the right to abortion, and Miranda v.
Arizona, which protected accused criminals;
conservatives saw these rulings as
unsupportable judicial interference with po-
litical choices. Democracy was their watch-
word; they wanted the courts to back off.
They asked judges to respect the decisions of
Congress, the president, and state legisla-
tures; they spoke insistently of the people’s
right to rule themselves. This is no longer
true. Increasingly, the goal has been to pro-
mote ‘“‘movement judges,” judges with no in-
terest in judicial restraint and with a dem-
onstrated willingness to strike down the acts
of Congress and state government. Move-
ment judges have an agenda, which overlaps,
as it happens, with that of the most extreme
wing of the Republican Party.

In many areas, the new activists have en-
joyed important victories. Consider the fact
that the Rehnquist Court has overturned
more than three dozen federal enactments
since 1995, a record of aggression against the
national legislature that is unequaled in the
nation’s history. In terms of sheer numbers
of invalidations of acts of Congress, the
Rehnquist Court qualifies as the all-time
champion. A few illustrations:

The Rehnquist Court has thrown most af-
firmative-action programs into extremely
serious doubt, suggesting that public em-
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ployers will rarely be able to operate such
programs and that affirmative action will be
acceptable only in narrow circumstances.

The Rehnquist Court has used the First
Amendment to invalidate many forms of
campaign-finance legislation, with Justices
Scalia and Thomas suggesting that they
would strike down almost all legislation lim-
iting campaign contributions and expendi-
tures.

For the first time since the New Deal, the
Rehnquist Court has struck down congres-
sional enactments under the Commerce
Clause. As a result of the Court’s invalida-
tion of the Violence Against Women Act, a
large number of federal laws have been
thrown into constitutional doubt. Several
environmental statutes, including the En-
dangered Species Act, are in trouble.

Departing from its own precedents, the
Rehnquist Court has sharply limited con-
gressional authority to enforce the Four-
teenth Amendment. In the process, the Court
has struck down key provisions of the Amer-
icans with Disabilities Act, the Religious
Freedom Restoration Act, and the Violence
Against Women Act—all of which received
overwhelming bipartisan support in Con-
gress.

The Rehnquist Court has used the idea of
state sovereign immunity to strike down a
number of congressional enactments, includ-
ing parts of the Age Discrimination in Em-
ployment Act and the Americans with Dis-
abilities Act.

For the first time in the nation’s history,
the Rehnquist Court has ruled that Congress
lacks the power to give citizens and tax-
payers the right to sue to ensure enforce-
ment of environmental laws.

Even so, the Rehnquist Court has not been
a truly radical court, in large part because
Justice O’Connor resisted large-scale change.
The Court has hardly returned to the 1920s.
It has not overruled Roe v. Wade. It has re-
jected President Bush’s boldest claims of au-
thority to detain suspected terrorists. It has
struck down laws that criminalize same-sex
relationships. It has not entirely eliminated
affirmative-action programs. In especially
controversial decisions, it has invalidated
the death penalty for mentally retarded peo-
ple and for juveniles. But even if those who
seek to reorient the Supreme Court have not
received all that they wanted, they have suc-
ceeded in producing a body of constitutional
law that is fundamentally different from
what it was twenty years ago. To a degree
that has been insufficiently appreciated, the
contemporary federal courts are fundamen-
tally different from the federal courts of two
decades ago. The center has become the left.
The right is now the center. The left no
longer exists.

Consider a few examples. Justices William
Brennan and Thurgood Marshall were the
prominent liberals on the Court in 1980; they
did not hesitate to use the Constitution to
protect the most disadvantaged members of
society, including criminal defendants, Afri-
can Americans, and the poor. Brennan and
Marshall have no successors on the current
Court; their approach to the Constitution
has entirely disappeared from the bench. For
many years, William Rehnquist was the
most conservative member of the Court. He
was far to the right of Chief Justice Warren
Burger, also a prominent conservative. But
Justices Antonin Scalia and Clarence Thom-
as are far to Rehnquist’s right, converting
him into a relative moderate.

In 1980 the Scalia/Thomas brand of con-
servative had no defenders within the federal
judiciary; their distinctive approach was re-
stricted to a few professors at a few law
schools. But it is extremely prominent on
the federal bench today. Justice John Paul
Stevens is a Republican moderate, appointed
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to the Court by President Gerald Ford. For a
long period, Justice Stevens was well known
as a maverick and a centrist—independent-
minded; hardly liberal, and someone whose
views could not be put into any predictable
category. He is now considered part of the
Court’s ‘‘liberal wing.” In most areas, Jus-
tice Stevens has changed little if at all; what
has changed is the Court’s center of gravity.

Of the more cautious decisions in recent
years, almost all were issued by a bare ma-
jority of 54 or a close vote of 6-3. With loom-
ing changes in the Court’s composition, the
moderate decisions might well shift in im-
moderate directions. We can easily foresee a
situation in which federal judges move far
more abruptly in the directions they have
been heading. They might not only invali-
date all affirmative-action programs but also
elevate commercial advertising to the same
status as political speech, thus preventing
controls on commercials by tobacco compa-
nies (among others). They might strike down
almost all campaign-finance reform; reduce
the power of Congress and the states to enact
gun-control legislation; and significantly ex-
tend the reach of the Fifth Amendment’s
Takings Clause, thus limiting environmental
and other regulatory legislation.

I have said that the new activists believe
the Constitution should be understood to
mean what it originally meant. Because of
their commitment to following the original
understanding, we may call them judicial
fundamentalists. When President Bush
speaks of ‘‘strict construction,” he is widely
understood to be endorsing fundamentalism
in constitutional law. Fundamentalists in-
sist that constitutional interpretation re-
quires an act of rediscovery. Their goal is to
return to what they see as the essential
source of constitutional meaning: the views
of those who ratified the document. The key
constitutional questions thus become histor-
ical ones. Suppose that the Constitution was
not originally understood to ban sex dis-
crimination, protect privacy, outlaw racial
segregation, or forbid censorship of blas-
phemy. If so, that’s that. Judges have no au-
thority to depart from the understanding of
1789, when the original Constitution was
ratified, or 1791, when the Bill of Rights was
ratified, or 1868, when the Fourteenth
Amendment was ratified.

Fundamentalists are entirely aware that
current constitutional law does not reflect
their own approach. They know that for
many decades, the Court has not been will-
ing to freeze the Constitution in the mold of
the eighteenth and nineteenth centuries. For
this reason fundamentalists have radical in-
clinations; they seek to make large-scale
changes in constitutional law. Some fun-
damentalists, like Justice Scalia, believe in
respecting precedent and hence do not want
to make these changes all at once; but they
hope to make them sooner rather than later.
Other fundamentalists, including Justice
Clarence Thomas, are entirely willing to
abandon precedent in order to return to the
original understanding. Many conservative
activists agree with Thomas rather than
Scalia.

Suppose the Supreme Court of the United
States suddenly adopted fundamentalism
and began to understand the Constitution in
accordance with the specific views of those
who ratified its provisions. What would hap-
pen? The consequences would be extremely
dramatic. For example:

Discrimination on the basis of sex would be
entirely acceptable. If a state chose to forbid
women to be lawyers or doctors or engineers,
the Constitution would not stand in the way.
The national government could certainly
discriminate against women. If it wanted to
ban women from the U.S. Civil Service, or to
restrict them to clerical positions, the Con-
stitution would not be offended.
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The national government would be per-
mitted to discriminate on the basis of race.
The Equal Protection Clause of the Four-
teenth Amendment is the Constitution’s pro-
hibition on racial discrimination—and by its
clear language, it applies only to state gov-
ernments, not to the national one. Honest
fundamentalists have to admit that accord-
ing to their method, the national govern-
ment can segregate the armed forces, the
Washington, D.C., public schools, or any-
thing it chooses. In fact, the national gov-
ernment could exclude African Americans,
Hispanics, Asian Americans, whenever it
liked.

State governments would probably be per-
mitted to impose racial segregation. As a
matter of history, the Fourteenth Amend-
ment was not understood to ban segregation
on the basis of race. Of course, the Supreme
Court struck down racial segregation in its
1954 decision in Brown v. Board of Education.
But this decision was probably wrong on fun-
damentalist grounds.

State governments would be permitted to
impose poll taxes on state and local elec-
tions; they could also violate the one-person,
one-vote principle. On fundamentalist
grounds, these interferences with the right
to vote, and many more, would be entirely
acceptable. In fact, state governments could
do a great deal to give some people more po-
litical power than others. According to most
fundamentalists, there simply is no ‘‘right to
vote.”

The entire Bill of Rights might apply only
to the national government, not to the
states. Very possibly, states could censor
speech of which they disapproved, impose
cruel and unusual punishment, or search
people’s homes without a warrant. There is a
reasonable argument that on fundamentalist
grounds, the Court has been wrong to read
the Fourteenth Amendment as applying the
Bill of Rights to state governments.

States might well be permitted to estab-
lish official churches. Justice Clarence
Thomas has specifically argued that they
can.

The Constitution would provide much less
protection to free speech than it now does.
Some historians have suggested that on the
original understanding, the federal govern-
ment could punish speech that it deemed
dangerous or unacceptable, so long as it did
not ban such speech in advance.

Compulsory sterilization of criminals
would not offend the Constitution. The gov-
ernment could ban contraceptives or sod-
omy. There would be no right of privacy.

This is an extraordinary agenda for con-
stitutional law, and it provides only a
glimpse of what fundamentalism, taken seri-
ously; would seem to require. Should we
really adopt it? During the controversy over
the 1987 nomination of Judge Robert Bork to
the Supreme Court, Judge Richard Posner, a
Reagan appointee, produced an ingenious lit-
tle paper called ‘“Bork and Beethoven.”
Posner noticed that Commentary magazine
had published an essay celebrating Bork’s
fundamentalism in the same issue in which
another essay sharply criticized the ‘‘au-
thentic-performance movement’’ in music, in
which musicians play the works of great
composers on the original instruments.
Posner observes that the two articles ‘“‘take
opposite positions on the issue of
‘originalism’—that is, interpretive fidelity
to a text’s understanding by its authors.”
While one essay endorses Bork’s fidelity to
the views of people in 1787, the other despises
the authentic-performance movement on the
grounds that the music sounds awful. If
originalism makes bad music (or bad law),
Posner asks, ‘“why should the people listen
to it?”

Fundamentalists get a lot of rhetorical
mileage out of insisting that their approach
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is neutral while other approaches are simply
a matter of ‘“‘politics.” But there is nothing
neutral in fundamentalism. It is a political
choice, which must be defended on political
grounds. The Constitution doesn’t set out a
theory of interpretation; it doesn’t announce
that judges must follow the original under-
standing. Liberals and conservatives dis-
agree on many things, but most would agree
that the Constitution forbids racial segrega-
tion by the federal government and protects
a robust free-speech principle. If fundamen-
talism produces a far worse system of con-
stitutional law, one that abandons safe-
guards that are important to the fabric of
American life, that must count as a strong
point against it.

Fundamentalists often defend their ap-
proach through the claim that it is highly
democratic—far more so than allowing
unelected judges to give meaning to the con-
stitutional text. But there is a big gap in
their argument. Why should living people be
governed by the particular views of those
who died many generations ago? Most of the
relevant understandings come from 1789,
when the Constitution was ratified, or 1791,
when the Bill of Rights was ratified. If de-
mocracy is our lodestar, it is hardly clear
that we should be controlled by those eight-
eenth-century judgments today. Why should
we be governed by people long dead? In any
case, the group that ratified the Constitu-
tion included just a small subset of the soci-
ety; it excluded all women, most African
Americans, many of those without property,
and numerous others who were not per-
mitted to vote. Does the ideal of democracy
really mean that current generations must
follow the understandings of a small portion
of the population from centuries ago? Yet
fundamentalists want to strike down many
laws enacted by the people’s representatives.
What’s democratic about that?

I am not arguing that the Constitution
itself should not be taken as binding. Of
course it should be. The Constitution is bind-
ing because it is an exceedingly good con-
stitution, all things considered, and because
many bad things, including relative chaos,
would ensue if we abandoned it. We’re much
better off with it than without it. But no ab-
stract concept, like ‘‘democracy,” is enough
to explain why we must follow the Constitu-
tion; and invoking that concept is a hope-
lessly inadequate way to justify fundamen-
talism.

Fundamentalists have other problems. It is
a disputed historical question whether those
who ratified the Constitution wanted judges
to be bound by the original understanding.
The Constitution uses broad phrases, such as
‘“‘freedom of speech’ and ‘‘equal protection of
the laws’ and ‘‘due process of law’’; it does
not include the particular views of those who
ratified it. Maybe the original understanding
was that the original understanding was not
binding. Maybe the ratifiers believed that
the Constitution set out general principles
that might change over time. If so, fun-
damentalism turns out to be self-defeating.

In any case, it isn’t so easy to make sense
of the idea of ‘‘following’’ specific under-
standings when facts and circumstances have
radically changed. Does the free-speech prin-
ciple apply to the Internet? Does the ban on
unreasonable searches and seizures apply to
wiretapping? To answer such questions, we
cannot simply imagine that we have gone
into a time machine and posed these ques-
tions to James Madison and Alexander Ham-
ilton. For one thing, Madison and Hamilton
would have no idea what we were talking
about; for another, they probably wouldn’t
believe us if we explained it to them.
Changed circumstances are pervasive in con-
stitutional interpretation. To say the least,
they complicate the fundamentalist project;
they might even make it incoherent.
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Many fundamentalists appeal to the idea of
consent as a basis for legitimacy. In their
view, we are bound by the Constitution be-
cause we agreed to it; we are not bound by
the constitution of France or any model con-
stitution that might be drafted by today’s
best and brightest. Although it’s true that
we’re not bound by those constitutions, it is
false to say that we’re bound by the Con-
stitution because ‘‘we’’ agreed to it. None of
us did. Of course we benefit greatly from its
existence, and most of us do not try to
change it; but it is fanciful to say that we’ve
agreed to it. The legitimacy of the Constitu-
tion does not lie in consent. It is legitimate
because it provides an excellent framework
for freedom and democratic self-government
and promotes many other goals as well, in-
cluding economic prosperity. The fundamen-
talists’ arguments about legitimacy beg all
the important questions. Ancient ratifica-
tion is not enough to make the Constitution
legitimate. We follow the Constitution be-
cause it is good for us to follow the Constitu-
tion. Is it good for us to follow the original
understanding? Actually, it would be ter-
rible.

Justice Antonin Scalia emphasizes the sta-
bility that comes from fundantalism, which,
in his view, can produce a ‘‘rock-hard’ Con-
stitution. True, fundamentalism might lead
to greater stability in our constitutional un-
derstandings than we have now. Unless read-
ings of history change, the Constitution
would mean the same thing fifty years from
now as it means today. But fundamentalism
would produce stability only by radically de-
stabilizing the system of rights that we have
come to know. At least as bad, fundamen-
talism would destabilize not only our rights
but our institutions as well; many fun-
damentalists would like to throw the Fed-
eral Reserve Board, the Securities and Ex-
change Commission, and the Federal Com-
munications Commission into constitutional
doubt. In a way, fundamentalism would pro-
mote the rule of law—but only after defeat-
ing established expectations and upsetting
longstanding practices on which Americans
have come to rely.

Stability is only one value, and for good
societies it is not the most import one. If an
approach to the Constitution would lead to a
little less stability but a lot more democ-
racy, there is good reason to adopt it. Since
1950 our constitutional system has not been
entirely stable; the document has been rein-
terpreted to ban racial segregation, to pro-
tect the right to vote, to forbid sex discrimi-
nation, and to contain a robust principle of
free speech. Should we really have sought
more stability?

Unfortunately, many fundamentalists are
not faithful to their own creed. When their
political commitments are intense, their in-
terest in history often falters. Here’s a lead-
ing example: Fundamentalists on the bench,
including Justices Scalia and Thomas, en-
thusiastically vote to strike down affirma-
tive-action programs. In their view, the
Equal Protection Clause of the Fourteenth
Amendment requires color blindness. History
strongly suggests otherwise. In the after-
math of the Civil War, Congress enacted sev-
eral programs that provided particular as-
sistance to African Americans. The Recon-
struction Congress that approved the Four-
teenth Amendment simultaneously enacted
a number of race-specific programs for Afri-
can Americans. The most important exam-
ples involve the Freedmen’s Bureau, created
in 1865 as a means of providing special bene-
fits and assistance for African Americans.
The opponents of the Freedmen’s Bureau
Acts attacked the bureau on, the ground
that it would apply to members of only one
race. The response was that discrimination
was justified in the interest of equality: ‘“We
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need a freedmen’s bureau,” said one sup-
porter, ‘‘not because these people are ne-
groes, but because they are men who have
been for generations despoiled their rights.”

Curiously, fundamentalists don’t inves-
tigate the pertinent history, but one of the
explicit goals of the Fourteenth Amendment
was to provide secure constitutional ground-
ing for the Freedmen’s Bureau Acts. It is pe-
culiar at best to think that the Fourteenth
Amendment prohibited the very types of leg-
islation it was designed to legitimate. Vot-
ing to strike down affirmative-action pro-
grams, fundamentalists haven’t offered a
hint of a reason to think that such programs
are inconsistent with the original under-
standing.

And this is just the beginning. Fundamen-
talists would very much like to strengthen
the constitutional protection of property, es-
pecially by striking down ‘‘regulatory
takings’’—reductions in the value of prop-
erty that occur as a result of regulation, in-
cluding environmental protection. But the
historical evidence, which fundamentalists
ignore, shows that as originally understood,
the Constitution did not protect against reg-
ulatory takings. The most careful survey, by
legal historian John Hart, concludes that
‘“‘the Takings Clause was originally intended
and understood to refer only to the appro-
priation of property”’-and that it did not
apply to regulation.

Hart demonstrates that regulation was ex-
tensive in the founding period and that it
was not thought to raise a constitutional
question. Buildings were regulated on purely
aesthetic grounds, and no one argued that
compensation was required. States asked
farmers who owned wetlands to drain their
lands and to contribute to the costs of drain-
age—all without any complaints about ‘‘tak-
ing.” Some landowners were forbidden to sell
their interests in land, and compensation
was not required. In numerous cases, the
public interest took precedence over prop-
erty rights. Of course, government was not
permitted literally to ‘‘take’” land. But regu-
lation was pervasive, and it was not consid-
ered troublesome from the constitutional
point of view.

Fundamentalists usually don’t even try to
muster historical support for their view that
the Constitution protects commercial adver-
tising and bans campaign-finance legisla-
tion. Fundamentalists, including Justices
Scalia and Thomas, vote to ban Congress
from authorizing taxpayers to bring suit in
federal court to enforce environmental laws.
But they don’t even investigate the histor-
ical evidence, which strongly suggests that
they’re wrong. In England and in early
America, it was perfectly conventional for
government to-give taxpayers the right to
sue to enforce the law. No one suggested that
such suits were unconstitutional.

In the same vein, many fundamentalists,
including Justice Thomas, believe that the
Constitution grants broad ‘‘war power,” or
authority ‘‘to protect the national security,”
to the president. But the text and history of
the Constitution strongly suggest a careful
effort to divide power between Congress and
the president. If we favor ‘‘strict construc-
tion,” we will not believe that the president
has a general ‘‘war power.”” Perhaps most no-
tably, Congress, not the president, has the
power to ‘‘declare War.” The Constitution
also grants Congress, not the president, the
power to ‘‘raise and support Armies.” It au-
thorizes Congress to ‘‘provide and maintain a
Navy.”” The founding document permits Con-
gress to ‘‘make Rules for the Government
and Regulation of the land and naval
Forces.” It is Congress that is authorized to
raise funds to ‘“‘provide for the common De-
fense and general Welfare of the United
States.” Congress, not the president, is em-
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powered to ‘‘regulate Commerce with foreign
Nations.”” Congress is also authorized to ‘‘de-
fine and punish Piracies and Felonies com-
mitted on the high Seas, and Offenses
against the Law of Nations,” as well as to
“make Rules concerning Captures on Land
and Water.”

In this light the Constitution does not
repose in the president anything like a gen-
eral authority ‘“‘to protect the national secu-
rity.” Fundamentalists neglect the most
natural reading of the document, which is
that protection of national security is di-
vided between Congress and the president-
and that if either has the dominant role, it
is the national lawmaker. To be sure, the
Commander in Chief Clause does give the
president direction of the armed forces, an
expansive authority; but even that authority
is subject to legislative constraints, because
Congress controls the budget and because
Congress can choose not to declare war. And
if Congress refuses either to authorize the
use of force or to declare war, the president
is usually not entitled to commence hos-
tilities on his own. In arguing that the Con-
stitution gives the president ‘‘the war
power,” fundamentalists ignore the docu-
ment itself.

Much of the time, the emphasis on ‘‘origi-
nal understanding’ turns out to be a sham—
a rhetorical smoke screen for an aggressive
political agenda that would never survive
the scrutiny of the political process. Writing
in the midst of World War II, Learned Hand,
the great court of appeals judge, wrote that
the ‘‘spirit of liberty is the spirit which is
not too sure that it is right.” Claiming their
own neutrality, fundamentalists are all too
willing to engage in partisan politics under
the guise of constitutional law; in so doing,
they defy liberty’s spirit.

Mr. DAYTON. I suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Florida. Mr. Presi-
dent, I rise to announce that I will vote
to confirm Judge Roberts to serve as
Chief Justice of the United States. As I
see it, we must ensure that a nominee
will serve the interests of the people
and interpret the Constitution without
any preconceived notions or agendas.
On the highest Court in our Nation, the
nominee will decide cases with the po-
tential to move our country forward
and to strengthen our democracy. This
Court, under the leadership of Judge
Roberts, if he is confirmed as the next
chief justice, likely will hear cases ad-
dressing important issues, such as the
right to privacy and the role of religion
in public life; decisions that will im-
pact all of our lives, as well as the di-
rection of our country, for years to
come. We must therefore be delibera-
tive in our decision and, to the extent
possible, make sure the President’s
nominee will not allow any personal
bias or political beliefs to color the ad-
ministration of justice or the interpre-
tation of the Constitution.

On August 10, I met with Judge Rob-
erts in my office. I came back to Wash-
ington during the August recess, where
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I was conducting town hall meetings in
Florida, so that I could look Judge
Roberts in the eye and get his response
to questions that were important to
Floridians, and would allow me to as-
sess his fitness to serve. Following that
meeting, and in the weeks leading up
to today, I have listened to the testi-
mony during his confirmation hearing
in the Judiciary Committee. I have re-
viewed the decisions he wrote as a
judge on the D.C. Circuit Court of Ap-
peals, and I have looked at his writings
from the time when he was an attorney
in the Reagan administration. I also
considered the views of my constitu-
ents who have called my office and
written letters.

In our meeting last August, I could
clearly see that he is a man who pos-
sesses a certain amount of humility. I
found this very attractive. Despite his
impressive academic and professional
record and legal credentials, he did not
appear arrogant, nor did he appear to
be inflexible. I specifically talked to
him about one of the things that is
missing today in America. As we get so
divided, we get increasingly highly par-
tisan and ideologically rigid. It makes
it difficult to govern a nation as large
and as broad and as diverse and as com-
plicated as this Nation is unless we can
be tolerant toward one another, unless
we can reach out and bring people to-
gether. As the Good Book says: Come,
let us reason together.

Judge Roberts expressed to me rev-
erence for both the Court and the rule
of law. He said he was honored to be a
nominee to serve on the same Court on
which he used to work as a clerk. And,
I told him what a great honor it was
for me as a Senator to participate in
this constitutional process. His re-
sponses to several of the questions I
posed to him during our meeting form
the basis for my decision to support his
nomination. I wish to share some of
those responses now.

I asked Judge Roberts whether he be-
lieved he could put aside his personal
beliefs and be fair. He assured me that
any personal beliefs he has, be they
based on religion or other issues, per-
sonal beliefs that all of us carry, would
not factor into any of his decisions. He
said that they had not while he served
on the D.C. Circuit Court of Appeals,
and they would not if he is confirmed
to the Supreme Court.

The oath of a judge, he noted, is to
faithfully follow the rule of law and set
aside personal beliefs. To ensure the
fair and objective application of the
law so that each litigant appearing be-
fore the court receives a fair chance
with the same rules applied to each re-
gardless of personal views, with justice
meted out to both poor and rich, black
and white, equally and based on the
law.

Decisions of the Court must be
reached with sound explanations, and
the facts and the law alone deter-
mining the outcome.

I take Judge Roberts at his word.

I also asked Judge Roberts about two
issues important to the citizens of
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Florida: the right to privacy and the
Court’s respect for congressional au-
thority, the separation of powers doc-
trine. When I asked Judge Roberts
whether he recognized a right to pri-
vacy, either express or implied in the
U.S. Constitution, he informed me that
he does. He noted several amendments
to the U.S. Constitution in which he
believed this right was recognized. This
response to me on August 10 was con-
sistent with his testimony before the
Judiciary Committee. It was during his
testimony before that committee that
he stated that he believed a right to
privacy exists in the 14th amendment,
the 4th amendment, the 3rd amend-
ment, and the 1st amendment. This
recognition was vital in reassuring me
that he would not interpret the Con-
stitution to limit individual freedoms
and allow the Government broad pow-
ers to intrude into the lives of its citi-
zens—something that makes our soci-
ety unique compared to other societies
in the world. The rule of law protects
our citizens from the intrusion of the
Government.

Then we had a discussion of Kelo v.
New London, CT. It is the Court’s re-
cent ruling regarding eminent domain.
Judge Roberts refused to relay his own
personal opinion as to whether he be-
lieved the opinion reached by the Court
was correct, the split 5-to-4 decision, of
which Justice O’Connor was one of the
vigorous dissenting Justices.

In our discussion of the opinion he
used the words ‘‘a person’s home is
their castle.” He noted that the major-
ity decision in Kelo provided that it
was not for the Court to draw the line
between what is permissible public use
in the taking of private property, and
that it was up to the legislative branch
of Government to establish limits and
to set constraints.

I appreciated that answer.

Now it is important for me to also
address the concerns raised by some
Floridians who urged me to vote
against Judge Roberts’ confirmation.
They are worried that we are taking a
big gamble with Judge Roberts, as we
know very little about what he be-
lieves, and I share some of those same
concerns, particularly with the admin-
istration not willing to come forth
with some of the documentation that
was asked for.

And, if not for his strong legal cre-
dentials and his repeated public and
private statements and assurances that
he would act independently on the
bench, not allowing any personal be-
liefs to color his decisions, then I am
not certain that I would have reached
the decision to support his confirma-
tion.

It is impossible to predict how Judge
Roberts, if confirmed, will vote on any
particular case that comes before the
Supreme Court. All we can do, as Sen-
ators, is look at the nominee’s judicial
philosophy to determine whether the
nominee will be faithful to the rule of
law and to the U.S. Constitution and
set aside personal or political beliefs
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and ideologies to ensure that the law
and the facts govern judicial decisions;
that all citizens of this country can go
before the courts of this land and be
treated equally and fairly under the
law. Judge Roberts has pledged to be
that type of Chief Justice, and that is
why I have concluded that I will vote
for the confirmation of his nomination.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, this will
be the 10th Supreme Court nomination
on which I will have voted. With every
nomination, I have used the same basic
test. If the nominee satisfies funda-
mental requirements of qualification
and temperament, there are two traits
that I believe should still disqualify a
nominee: If a nominee possesses a rigid
ideology that distorts his or her judg-
ment and brings into question his or
her fairness and openmindedness; or if
any of the nominee’s policy values are
inconsistent with fundamental prin-
ciples of American law.

Judge Roberts possesses extraor-
dinary credentials suitable for this re-
vered position. That he is highly quali-
fied is not in doubt, and to say that he
is highly capable is an understatement.
Judge Roberts has an unusually fine
legal mind. His ability to cite and to
synthesize case law has impressed us
all. He has great respect for the law
and extensive experience arguing cases
before the Supreme Court.

Judge Roberts is articulate and
unflappable, with both a judicial tem-
perament and a personal demeanor
worthy of our highest Court. It is easy
to understand why he is so liked and
respected by those who know him.

While nearly everyone agrees he is
qualified, concerns have been raised
about Judge Roberts’ earlier writings,
and I share some of those concerns.
More important, though, are the views
he holds today. Is he an ideologue or is
he capable of revising his views as he
receives new evidence or hears new ar-
guments?

During the confirmation hearings,
Judge Roberts was pressed on many
significant issues raised by his prior
writings. He did not answer as an ideo-
logue would. For the most part, he
gave reassuring responses showing wel-
comed shifts—some subtle and some
not so subtle—away from ideology and
toward moderation. Here are a few ex-
amples.

As a young White House lawyer,
Judge Roberts wrote several times on
the question of Executive power, and
he was supportive of broadly expanding
the power of the President. Yet, rel-
ative to the power of the Executive to
act in violation of an act of Congress,
he said in his confirmation hearing:

If it’s an area in which Congress has legiti-
mate authority to act, that would restrict
the executive authority.

In 1981, while working in the Attor-
ney General’s Office, Judge Roberts
wrote:

Affirmative action program(s) required the
recruiting of inadequately prepared can-
didates.
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During his confirmation hearings,
however, Judge Roberts told the Judi-
ciary Committee something that
sounded quite different with respect to
affirmative action. He stated:

The court permits consideration of race or
ethnic background, so long as it’s not sort of
a make-or-break test.

He also stated:

If a measured effort that can withstand
scrutiny is affirmative action of that sort, I
think it’s a very positive approach.

In 1991, during his work as the Prin-
cipal Deputy Solicitor General, Mr.
Roberts was a signatory to a Govern-
ment brief that stated in part:

We continue to believe that Roe v. Wade
was wrongfully decided and should be over-
ruled.

However, Judge Roberts was asked
during the recent hearings:

Do you think there’s a liberty right of pri-
vacy that extends to women in the Constitu-
tion?

He replied:

Certainly.

Judge Roberts also stated regarding
Roe v. Wade that ‘‘it’s settled as a
precedent of the court, entitled to re-
spect under the principles of stare deci-
sis.”

There have also been questions about
positions he took while in private prac-
tice. As a private lawyer, Judge Rob-
erts argued a number of times against
the power of Congress to legislate in
several areas—attempting to limit the
scope of the Americans with Disabil-
ities Act, the Clean Water Act, and
against the ability of Congress to with-
hold Federal funds from States with a
drinking age lower than 21.

While I disagree with the positions he
took, he was advocating the position of
his clients, not necessarily his own po-
sitions. And during his confirmation
hearings, Judge Roberts said with re-
spect to congressional power under the
commerce clause:

It would seem to me that Congress can
make a determination that this is an activ-
ity, if allowed to be pursued, that is going to
have effects on interstate commerce.

There were times in the past when it
appears he went beyond the position of
his client to advocate for his own more
restrictive views. For example—al-
though I do not believe it was the posi-
tion of the Reagan administration re-
garding Federal habeas corpus—dJudge
Roberts suggested that the Supreme
Court could lessen its workload if ha-
beas corpus petitions were taken off its
docket.

On this issue, too, though, his think-
ing appears to have evolved. Judge
Roberts said to the Judiciary Com-
mittee and reiterated to me his belief
that habeas corpus is an important and
legitimate tool in the search for due
process and justice. Judge Roberts said
that in those early memos he was op-
posing the repetitious habeas corpus
petitions that appeared to be gaming
the system, not the core right of access
to Federal courts for a habeas corpus
petition.
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An observer of the legal scene for
whom I have great respect, Cass
Sunstein, professor at the University of
Chicago Law School, said the following
recently about the Federal judiciary
and this nomination:

At this point in our history, the most seri-
ous danger lies in the rise of conservative ju-
dicial activism, by which the interpretation
of the Constitution by some Federal judges
has come to overlap with the ideology of
right wing politicians. For those who are
concerned about that kind of activism on the
Supreme Court, opposition to the apparently
cautious Judge Roberts seems especially odd
at this stage.

Professor Sunstein also wrote:

In [Judge Roberts’] two years on the Fed-
eral bench, he has shown none of the bravado
and ambition that characterize the fun-
damentalists. His opinions are meticulous
and circumspect. He avoids sweeping pro-
nouncements and bold strokes, and instead
pays close attention to the legal material at
hand.

That is not what I consider to be the
description of an ideologue.

One troubling aspect of the confirma-
tion hearings was Judge Roberts’ ex-
cessive reluctance at times to share his
own views. While caution is under-
standable from a nominee, I wish Judge
Roberts had been more willing to an-
swer appropriate questions from Sen-
ators on a number of issues.

The administration has also made
this process more difficult than it
should be. Reasonable requests for rel-
evant requests were denied. Although
we have memos from his early service
as a young lawyer in the Reagan ad-
ministration, we still do not have his
writings from the period when he was
Deputy Solicitor General during the
first Bush administration. The papers
that were sought and denied were per-
haps more significant than the ones
that we received. The administration’s
refusal to provide those documents in-
evitably raises questions about what
they might contain.

Frankly, I believe the administration
has too often treated the confirmation
process as something to escape from
rather than an opportunity to assure
the American people that a nominee
shares their basic values. The nomina-
tions of John Bolton and Alice Fisher
are recent examples of where relevant
documents and information were de-
nied the Senate. This is not helpful to
the confirmation process nor to the
Senate’s ability to make an informed
decision.

In an attempt to glean more informa-
tion about the views of Judge Roberts,
I asked him to meet with me, and he
agreed to do so, although my request
came late. Judge Roberts’ responses
gave me further confidence that he has
an open mind and is not driven by ide-
ology.

At our meeting, I reviewed his ap-
proach to the interpretation of the
Constitution. I asked him whether he
agreed with the Chief Justice in the
Dred Scott case who wrote that the
Constitution ‘“‘must be construed now
as it was understood at the time of its
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adoption, [and] it speaks not only in
the same words, but with the same
meaning and intent with which it
spoke when it came from the hands of
its framers.”

Judge Roberts assured me that he
meant what he said to the Judiciary
Committee relative to interpreting the
Constitution. In response to a question
at his hearing about constitutional in-
tent, Judge Roberts had answered:

Just to take the example that you gave of
the equal protection clause, the framers
chose broad terms, a broad applicability, and
they state a broad principle. And the fact
that it may have been inconsistent with
their practice may have meant that . ..
their practices would have to change—as
they did—with respect to segregation in the
Senate galleries, with respect to segregation
in other areas. But when they adopted broad
terms and broad principles, we should hold
them to their word and [apply] them con-
sistent with those terms and those prin-
ciples.

Judge Roberts continued, and this
was to the Judiciary Committee:

And that means, when they’ve adopted
principles like liberty, that doesn’t get a
crabbed or narrow construction. It is a broad
principle that should be applied consistent
with their intent, which was to adopt a broad
principle.

And then he said the following:

I depart from some views of original intent
in the sense that those folks, some people
view it as meaning just the conditions at
that time, just the particular problem. I
think you need to look at the words they
use, and if the words adopt a broader prin-
ciple, it applies more broadly.

I also asked Judge Roberts about his
1982 memo which argued that ‘‘Con-
gress has the constitutional authority
to divest the Supreme Court of appel-
late jurisdiction in school prayer
cases.”

He assured me he was assigned to
argue that position internally for dis-
cussion purposes in the Attorney Gen-
eral’s office as a young lawyer and
that, as he said at the Judiciary Com-
mittee hearing:

If I were to look at the question today, to
be honest with you, I don’t know where I
would come out.

At our meeting, I told Judge Roberts
his answer to the question I had sub-
mitted for the Judiciary Committee’s
record as part of his confirmation hear-
ing was counterintuitive and difficult
to accept. This was my question to
him, whether between January 2005 and
the President’s announcement of his
nomination:

Did you discuss with [Vice President CHE-
NEY, Andrew Card, Karl Rove, Alberto
Gongzales, Scooter Libby, and Harriet Miers]
or others your views on the following: a,
whether or not abortion related rights are
covered by the right of privacy in the Con-
stitution; b, powers of the President; c, con-
stitutionality of allowing prayer in public
places; d, the scope of the right of habeas
corpus for prisoners; e, the extent of congres-
sional authority under the Commerce Clause
of the Constitution; f, affirmative action;
and g, the constitutionality of court strip-
ping legislation aimed at denying Federal
courts the power to rule on the constitu-
tionality of specific activities or subject
matter.
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Judge Roberts’ answer to the Judici-
ary Committee was:

I do not recall discussing my views on any
of these issues with anyone during the rel-
evant period of time in connection with my
nomination.

When I met with Judge Roberts, I
asked him:

Wouldn’t you surely remember if discus-
sions on these subjects had taken place?

He looked me square in the eye and
said they did not take place, nor did
such discussions occur when the White
House was considering him for his
present job on the Court of Appeals.

I must take Judge Roberts at his
word. The Senate is being asked to con-
firm John Roberts to the highest posi-
tion on the highest Court of the land. I
believe he is qualified to assume that
awesome responsibility. To vote
against Judge Roberts, I would need to
believe either that he was an ideolog
whose ideology distorts his judgment
and brings into question his fairness
and openmindedness or that his policy
values are inconsistent with funda-
mental principles of American law. I do
not believe either to be the case.

Judge Roberts has modified some of
his views over time, which I take as
evidence that he is not an ideolog and
has not only a keen mind but a mind
open to argument and consideration of
our Nation’s experience. I will vote to
confirm John Roberts to be Chief Jus-
tice of the United States.

I yield the floor and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent, since
we are in executive session, to speak as
in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ENERGY INDEPENDENCE

Mr. NELSON of Florida. Mr. Presi-
dent, I am going to continue to speak
out on the vulnerable position our
country finds itself in with regard to
our dependence on foreign oil. Some-
where between 58 percent and 60 per-
cent of our daily consumption of oil
comes from foreign shores. If that in
and of itself is not enough to alarm
us—and I think the collective Nation
has put its head in the sand to ignore
the ramifications of that fact—cer-
tainly the two hurricanes, Katrina and
Rita, hitting the gulf coast at a very
vulnerable position of our oil supply as
well as our oil refining capacity has re-
minded us.

So now with several of the refineries
shut down first from Katrina in the
New Orleans region and the gulf coast
region of Mississippi, but now with
some additional refineries that will be
shut down in the Lake Charles, LA, re-
gion as a result of Hurricane Rita, it
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all the more underscores how vulner-
able we are on this thin thread of oil
supply and oil distribution.

I think we need an Apollo project or
a Manhattan project for energy inde-
pendence. I do not think we ought to
make decisions for the governing of our
country and the comfort and protec-
tion of our people based on a system of
supply and distribution of energy that
makes us so subject to the whims of
things that can happen beyond our con-
trol. I think we are likely to see this
play out in the concern that we are not
going to have enough home heating
fuel for this winter because of the dis-
ruption that has already occurred. We
clearly know what the disruption has
done already to the prices, but I want
to remind the Senate that the prices
were very high Dbefore Hurricane
Katrina happened.

In the townhall meetings I was con-
ducting throughout the month of Au-
gust in Florida, continuously people
were telling me: Senator BILL, we can-
not afford to drive to work or, Senator,
we cannot afford to drive to the doctor.

That is when the price was at $2.70.
After Katrina, of course, it went to $3.
Who knows what the effect is going to
be now as a result of Rita. We are liv-
ing on a thin little margin of error in
our supply, in our distribution of oil
products.

Is this not enough to wake us up to
the fact that this Nation collectively
ought to come together and say we are
going to reduce and ultimately elimi-
nate our dependence on foreign o0il? We
can do that in so many different ways.

Yesterday, I spoke about the coal
gasification process for which we have
put incentives in the energy bill that
was signed into law, a process that
cooks coal, emitting the gas that is a
clean-burning gas. But that is just one
process. Remember, we have 300 years
of reserves of coal in this country. We
do not have to worry about going else-
where in the world to get oil if we are
able, through technology development,
to convert that coal so that it is a
clean-burning fuel. That is what I
spoke about yesterday.

Today, I tell my colleagues about a
process that was actually developed
back in the first part of the last cen-
tury by the Germans, that is the mak-
ing of synthetic fuel from coal that is
clean burning. The South Africans did
it, and a lot of the transportation vehi-
cles in South Africa run on this syn-
thetic fuel—I think it is a kind of die-
sel—that powers almost all of their ve-
hicles and some of their airplanes.
Well, we certainly have the resource.
We have the coal. Do we have the will?
The technology is certainly here. It has
been here since the early part of the
last century and one country has al-
ready employed it and employed it
very successfully.

Tomorrow I am going to come to the
Senate floor again and I am going to
talk about another technology that
will help us move toward energy inde-
pendence and to stop this dependence

CONGRESSIONAL RECORD — SENATE

that has put us in such a vulnerable po-
sition with regard to the defense inter-
ests of our country and certainly our
economic interests. Look what has
happened to Delta Airlines already.
They were in trouble economically
long before the price of fuel started
shooting up, but that is just one con-
sequence. Look at the ripple effects of
the thousands of people who are going
to be laid off. Look at the ripple effects
of what this Congress is going to have
to do as we consider the protection of
those employees’ pensions.

So here it goes. It all comes back to
one thing, and that is our dependence
on an economy that runs on oil when
we have known for years that we were
going to reach the crisis point. It hap-
pened with Katrina, but it happened
back in the early 1970s when there was
an oil embargo out of the Middle East.
It happened again in the late 1970s
when there was another embargo.
When is America going to wake up?

Each of us has our own ideas, but
whenever we try one little thing, we
cannot get a consensus in the Senate.
For the last 4 years, we have brought
an amendment to the floor, a simple
little amendment on doing nothing
more than raising miles-per-gallon on
SUVs, phased in over a 10-year period
so it would not hurt anybody, and we
cannot get the votes on this floor to
pass that.

Are we beginning to wake up because
of what we are facing with Katrina? I
hope so. This Senator is going to con-
tinue to speak out. My State, Florida,
is in a vulnerable position because we
are a peninsula that sticks down into
these wonderful seas that surround us.
But that energy has to be brought in.
We are a State that does not have a
natural resource such as oil or coal. We
are a State that has to import that,
and we have to bring it usually from
long distances.

I will continue my dialog with the
Senate of the United States tomorrow,
bringing forth another technology that
we can develop if we but have the will
to change our dependence on foreign
oil.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the time from 5:45
to 6:45 p.m. will be under the control of
the majority.

The Senator from Alaska is recog-
nized.

Ms. MURKOWSKI. Mr. President, I
rise this afternoon to join many of my
colleagues speaking in strong support
of the nomination of Judge John Rob-
erts to the position of Chief Justice to
the United States. It is unquestionable
that Judge Roberts is eminently quali-
fied to take on the position of Chief
Justice. He has an impeccable resume.
You can look at that and say: There is
a person who has given his life to the
law. An encyclopedic recitation of the
law and a solid record as both a lawyer
and a judge void of an ideological agen-
da indicate that he will be a thoughtful
and impartial Justice.
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I had an opportunity to speak with
Judge Roberts. There are some individ-
uals whose knowledge of the law is so
overwhelming and so impressive that,
quite honestly, they are leaps and
bounds above the rest of us and it is
difficult to follow the conversation.
The conversation I had with John Rob-
erts was one where you are carrying on
a conversation, he is able to bring in
and impart his legal knowledge and
continue a conversation that both
flows and is comfortable. That is a
unique talent.

Of interest to me and my State of
Alaska is that John Roberts has liti-
gated on behalf of Alaskan clients.
When the Mayor of Juneau, who was
Bruce Botelho, testified on behalf of
Judge Roberts before the dJudiciary
Committee, he did so as a former attor-
ney general for the State of Alaska and
as a Democrat. He had this to say in
his testimony about Judge John Rob-
erts. He said:

Working with Judge Roberts, I was fortu-
nate to get to know the most remarkable
and inspiring lawyer I have ever met. He will
lead the Court in a way that will instill pub-
lic confidence in the fairness, justice and
wisdom of the judiciary.

When he was attorney general,
Mayor Botelho retained John Roberts
to represent Alaska in cases, to defend
Alaska’s sex offender registry, Alaska’s
right to submerged lands, and most no-
tably a case involving Indian country,
an Alaska Native Claims Settlement
Act.

While he was retained by the State of
Alaska, John Roberts, I think very ea-
gerly, traveled up to the State to learn
firsthand those things that he was
going to be speaking to. He toured the
waters of Glacier Bay in a Fish and
Game boat, went out on a little river-
boat, a skiff by most people’s stand-
ards, in the Yukon-Kuskokwim Delta
for a couple of days just traveling
around. He traveled around and not
only talked with the other lawyers who
might be with the group, but he spoke
with the people. He talked to the crews
on the fishing boats. He engaged the
people where they were. He talked with
them about their local concerns. He
practiced the pronunciation of the na-
tive village names. He was engaged. He
was a real person to those Alaskans he
met.

So often when we have kind of your
east coast lawyers coming back to visit
us up North, they are viewed with a lit-
tle bit of suspicion. But I think it is
fair to say that John Roberts made a
very serious and a very genuine effort
to know and appreciate firsthand the
facts that were going to be presented
to him, the facts he was going to be ar-
guing. He was not just going to read
some brief in the comfort of his study,
he was going to come and learn for
himself.

As Alaskans, we are fortunate to
have a nominee who understands Alas-
ka’s unique landscape, our people, and
its laws. We have some Federal laws
and acts that are unique to where we
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are and our people and our land up
there, so much so that it is very dif-
ficult to become well versed in the law.
Sometimes I think it is fair to say we
think those on the outside, those in the
lower 48, just don’t get what happens
up North and how it applies with us.
But I think we have learned with Judge
John Roberts that he will take the
time to know and understand not only
Alaska’s people but the facts and cir-
cumstances all over.

As Americans, we have yet to imag-
ine some of the legal questions John
Roberts will consider in his tenure. But
with his breadth of experience and his
desire to wholly understand the legal
matters before him, I believe Judge
John Roberts will serve the court with
integrity, thoughtfulness, and dedica-
tion to the law.

John Roberts has made it clear as a
judge that it is not his place to use the
law to further politics or to seek to
question settled law. The role of justice
is one of great restraint, of strict appli-
cation of the law and not judicial ac-
tivism. I believe John Roberts when he
unequivocally pledged to uphold impar-
tiality in the law.

Judge Roberts has explicitly assured
us that his respect for the law and
legal principle vastly outweigh his per-
sonal values, his views, or loyalty to
anyone or anything other than the rule
of law. This is the basis, the funda-
mental standard from which we should
consider Judge Roberts’ nomination. In
my mind, there is simply no clear
cause for opposing his nomination.

If in his testimony Judge Roberts did
not communicate his views on legal
matters which may come before the
Court during his tenure, he was en-
tirely forthcoming on his judicial phi-
losophy. Judge Roberts stated repeat-
edly that he would bring no agenda to
his work as Chief Justice. He stated he
would judge each issue on its merits
and approach each case with an open
mind, that legal precedent and not his
personal views would be his guide.

Perhaps more so than any other re-
cent nominee, Judge Roberts has dem-
onstrated a sound understanding and
appreciation of the role of a Justice
and the necessary constraints within
which the third branch of government
should operate. So today, I call on my
Senate colleagues to take a step back
from our politically charged setting to
consider fairly a man who is incredibly
qualified to become our Chief Justice.

I will quote from Roberts’ testimony
as I end here. He said:

The rule of law—that’s the only client I
have as a judge. The Constitution is the only
interest I have as a judge. The notion I
would compromise my commitment to that
principle . . . because of views toward a par-
ticular administration is one that I reject
entirely. That would be inconsistent with
the judicial oath.

John Roberts has what it takes to be
the Chief Justice of the United States,
which is complete love for the law, an
erudite legal mind, and judicial mod-
esty. I lend my support to the nominee
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and look forward to this body con-
firming him.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SANTORUM. Mr. President, I
rise in support of Judge Roberts to be
the next Chief Justice of the U.S. Su-
preme Court. That probably comes as
no great surprise to anyone who has
followed my career, but I think my rea-
soning hopefully will illuminate a lit-
tle bit as to the difference between my
passions as a Member of the Senate and
as a legislator and my duty as a Sen-
ator to confirm nominees to the courts
of this country because I do see them
as different.

My job as a Senator is to be a pas-
sionate advocate for the things I be-
lieve are best for my State, for the con-
stituents I represent, and best for the
country and ultimately the world. I
come here, as my colleagues have
noted on occasions, with a fair degree
of energy and passion and commitment
to those causes.

When I approach the issue of nomina-
tions, particularly to a position of this
import, judicial nominations, I come
with a different agenda. A court is not
a place for zealous advocates to impose
their will upon the American public. It
is not a place for people who believe
their views as judges are superior to
the views of the democratically elected
officials in this country—better put,
that their views are better than the
people’s views because we are, in fact,
accountable to the people we represent.
When I look at the confirmation proc-
ess for judges, I try to step back and
use a different criteria—not whether I
agree with the judge’s points of view on
a variety of different issues but wheth-
er I believe the judge can carry out the
role of a judge.

It is interesting in this debate that
we have heard here in the Chamber and
we have been hearing across this coun-
try now for the better part of 3 or 4
years since we have been locked up in
the judicial confirmation battle that it
has been a battle about ideology. It has
been a battle about interpretations of
the Constitution and rights derived
from that Constitution and whether
they will be upheld or whether they
will be struck down or whether they
will be modified. I believe that is an
unfortunate debate. It is unfortunate
that those who are applying or have
been nominated for judicial positions
are put in the positions of now being
questioned as if they are running for
political office, under the scrutiny of
someone who is running for political
office and make judgments about pub-
lic policy as opposed to what the tradi-
tional role of the Court has been up
until the last 40 or 50 years, just to de-
cide the case before them in a narrowly
tailored fashion, to do justice to the
parties, in concert with the Constitu-
tion of this country—applying the law
in this narrowly tailored fashion to
come up with a just result for the par-
ties in the case.
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In the last 40 or 50 years, that type of
justice has been rarer and rarer to find
in our decisions, particularly on the
Supreme Court.

As I come here, I again don’t come
here as a conservative. A lot of my sup-
porters have said I am not sure Judge
Roberts is a conservative. My response
is, I am not sure either. Further, I am
not sure it matters. What I am sure of
is Judge Roberts will be a good judge,
will be someone who sits and judges
the case on the merits of the argu-
ments as they apply to the Constitu-
tion of this country, and will do so in
a way that comports with the great
tradition in the last 40 or 50 years of
the American judiciary. I am confident
of that.

I think if there is anything that
those on both sides of the aisle would
say it is that Judge Roberts under-
stands the limited role of the courts.

When Judge Roberts came into my
office shortly after he was nominated,
he stunned me. I have met with a lot of
nominees who wanted to be judges
from Pennsylvania, from the circuit
courts as well as district courts. This
was my first opportunity to meet a
nominee for the Supreme Court. I have
been here 11 years, and this is the first
nomination for the Supreme Court in
my 11 years here in the Senate. But
having met many people who wanted to
aspire to be judge, he was the first
nominee I met with who used terms
such as ‘“humility” and ‘‘modesty”
when describing the role of a judge in
his role in the judicial process. Words
such as ‘‘judicial restraint’ again are
not hallmarks of this judicial debate
we have been engaged in now for the
last few years. That may give some
pause to conservatives who would like
to see an activist conservative revers-
ing lots of decisions conservatives are
concerned about which the Court has
passed down in the last few decades.

But to me, it gives me comfort to
know this is a judge who will apply the
law, who will not seek to replace the
role of the legislature, or the Presi-
dent, State legislatures, and the Gov-
ernors, township supervisors, county
councils, but that he will do justice
with the facts before him in the case in
solving the dispute that has been pre-
sented to him.

As I said, we have had far too little of
that kind of justice over the last few
years.

As a result, I have written and spo-
ken about the concern I have in this
country that the judiciary is taking an
ever increasing and dominant role in
our society and in our Government. We
are supposed to be a government that
has checks and balances. When you
talk about checks and balances, most
people think about Republicans and
Democrats. Of course, checks and bal-
ances were written long before there
were such things as Republicans and
Democrats. Checks and balances are
the remainder of power between the
branches of Government, one to check
the other to make sure this finely
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tuned and crafted document, the Con-
stitution, that establishes these three
branches would stay in equilibrium.

There were concerns at the time
about a strong President running
roughshod over the Congress and the
judiciary and a strong Congress doing
the same. Very few had concerns about
the judiciary, particularly Hamilton in
the Federalist Papers. He showed very
little concern about a judiciary getting
out of control. One exception to that
was Thomas Jefferson. It was not at
the time of the writing of the Constitu-
tion but years later, after a few court
decisions had been handed down which
gave power to the courts, which I am
not sure many of the writers of the
Constitution envisioned.

But having given them power as a re-
sult of earlier court decisions, Jeffer-
son wrote in 1821, ‘“The germ of de-
struction of our Nation is in the power
of the judiciary, an irresponsible body
working like gravity by night, and by
day gaining a little today and a little
tomorrow and advancing its noiseless
step like a thief over the field of juris-
diction until all shall render powerless
the checks over one branch over the
other, and will become as venal and op-
pressive as the government from which
we were separated.”

That was Jefferson’s concern about
our judiciary, this ‘‘irresponsible”’
body, in his terms—irresponsible in the
sense that it owes no responsibility or
duty, has no real ability over the exec-
utive or legislative branches to be
checked.

Why do I go off on this discussion
about the courts? It is because of this
penchant of the judiciary to grab more
authority, to act as a superlegislature
and lord itself over the rest of society
that we need men such as John Roberts
on this Court who understand as Chief
Justice the danger a judiciary of this
kind is to the United States of America
and to our democracy.

While I am not sure John Roberts is
a conservative, I am not sure he will
overturn cases which I believe should
be overturned, I am sure he will do jus-
tice. He will execute his duties with re-
straint, modesty, and humility as the
Founders who had no concern about
the judiciary believed those in posi-
tions on the Court would do. He is
someone whom our Founders would be
proud of to serve in that position. He is
someone we desperately need to speak
in the Court, to speak to the Court, and
lead the Court in a direction that
usurps less the powers reserved for the
people in our Constitution.

I strongly support John Roberts. I
hope the President in his next nomina-
tion will nominate someone very much
in the vein of John Roberts. This Court
and this country need people such as
John Roberts.

I yield the floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.
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Mr. MARTINEZ. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MARTINEZ. Mr. President,
today I rise for the first time as a U.S.
Senator to exercise my constitutional
obligation to provide advice and con-
sent to a presidential nominee for
Chief Justice to the United States Su-
preme Court. It is a high privilege that
carries with it great responsibility.
The responsibility to ensure, in so
much as is possible, that the nominee
is not only of the highest intellect, in-
tegrity and character, but that he or
she comes to the process with no per-
sonal ideological agenda. That the
nominee recognizes there is no room in
the business of judging for the personal
policy ideals of individual judges and
that the symbolism of the judge’s
black robe to shield both the litigants
and the country from the personal idio-
syncrasy must be carried out in the
discharge of the heavy responsibilities
of the Court.

Today I add my voice to that of my
colleagues speaking in support of the
nomination of John Roberts to become
the 17th Chief Justice of the United
States of America.

Before the confirmation hearings
began, we knew that John Roberts had
impeccable academic qualifications to
serve as the chief judicial and adminis-
trative officer of the highest court in
the land.

Before the hearings began we knew
that John Roberts had the whole-
hearted support of prior Solicitors Gen-
eral, in both Democrat and Republican
administrations.

We knew that he had the over-
whelming support of a majority of
members of the District of Columbia
bar where he practiced and we knew
that he received the highest possible
rating from the American Bar Associa-
tion.

In short, we knew that his qualifica-
tions to serve were impeccable and un-
assailable.

And what we now know after the con-
firmation hearings, after extensive
interaction with Members of the Sen-
ate, 20 hours of testimony and the give
and take of responding to over 500
questions, is that Judge Roberts is pos-
sessed of: a quiet humility; a deep un-
derstanding and modest view of his
own significance; a healthy apprecia-
tion of the role of the Court in the gov-
ernance of our nation; respect for the
limitation of precedent; an awareness
of the dangers of looking to foreign ju-
risdictions for guidance in shaping the
laws of our land; and a commitment to
respecting the proper role of the courts
in interpretation of the law.

I am persuaded that Judge Roberts
will look to established precedent, be
respectful of the doctrine of stare deci-
sis and will use the constitution and
the law as his guideposts as opposed to
any personal whim or political agenda.

In my private meeting with Judge
Roberts we discussed his view of the
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role of the Chief Justice. From his
thoughtful response, it was clear that
he had well considered ideas about pro-
viding effective and constructive lead-
ership to his colleagues on the Court.
In every institution or endeavor, great
leadership finds a way to unite rather
than to divide. I am confident that
Judge Roberts will provide that leader-
ship.

I want to mention that while a nomi-
nee’s views issues such as the ‘‘right to
privacy’” are unquestionably signifi-
cant and have occupied a great deal of
the time dedicated to the confirmation
process, our entire judiciary looks to
the Supreme Court for guidance on
many other issues other than the
“great constitutional questions of our
day.”

I'm hopeful that as we go forward
with our next nominee, we can find
some time to also discuss issues that
are vital to the day-to-day administra-
tion of justice.

What are the nominee’s views on the
cost of litigation in our country or the
length of time required for litigants to
have their claims adjudicated? Is there
a fair mechanism to address legitimate
concerns about nonmeritorious cases?

What has the effect of the speedy
trial rule been on the ability of liti-
gants in civil case to have a fair and
prompt resolution of their claims?

What are the nominee’s views on the
argument that complex cases involving
scientific evidence are beyond the ken
of average jurors?

Where does the nominee stand on the
difficult issue of sentencing guidelines
and the current tension existing be-
tween the Congress and the Courts on
the appropriateness of giving federal
judges discretion in the imposition of
sentences?

Where does the nominee stand on the
problems of electronic discovery in
civil and criminal cases?

What are the nominee’s views on the
importance of 12 member juries in civil
cases? Could juries of 6 serve justice
just as well? Why are unanimous ver-
dicts required in civil cases could an-
other method lead to a better quality
of justice?

These questions may not make for
good headlines, but they surround
issues that are vital to the administra-
tion of justice in our great country.

It is my hope we will take the time
to discuss them in the coming weeks as
we go forward with the confirmation
process of a nominee to replace Sandra
Day O’Connor. These are the questions
we should consider as we depoliticize
the confirmation process and return
our attention to working together to
advance the cause of justice in our Na-
tion.

My colleagues should take note that
the American Bar Association gave
Judge Roberts the rating of ‘‘Well
Qualified” for Chief Justice of the
United States.

To earn that rating, the ABA which
is viewed as the solo standard, says,
‘“‘the nominee must be at the top of the
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legal profession, have outstanding
legal ability and exceptional breadth of
experience and meet the highest stand-
ards of integrity, professional com-
petence and judicial temperament.

The evaluation of “Well Qualified” is
reserved for only those found to merit
the Standing Committee’s strongest af-
firmative endorsement.” In conducting
its investigation, the ABA reached out
to a wide spectrum of people across po-
litical, racial and gender lines, includ-
ing lawyers, judges and community
leaders—people with personal knowl-
edge of Judge Roberts.

The ABA interviewed Federal and
state court judges, including all mem-
bers of the Supreme Court of the
United States, members of the United
States Courts of Appeals, members of
the United States District Courts,
United States Magistrate Judges,
United States Bankruptcy Judges, and
numerous state judges. The results
were as follows:

On integrity: ‘‘He is probably the
most honorable guy I know and he is a
man of his word.” I would be amazed
if anyone had any greater integrity on
either a personal or professional level.”
‘‘He’s a man of extraordinary integrity
and character.”

On judicial temperament: ‘“He has
the kind of temperament and demeanor
you would want in a judge.” ‘“‘He was
extremely even-tempered and was SO
good that he could give classes on it.”
“John Roberts is respectful, polite and
understated. He has no bluster and is a
fabulous lawyer. He has no need to im-
press anyone.

On professional competence: ‘‘He is
brilliant and he understands the impor-
tance of the independence of the judici-
ary and the role of the rule of law.”
‘‘His opinions are clear, succinct and

very well-written.”” ‘‘His opinions are
in the mainstream of American juris-
prudence.”

In my own meeting with Judge Rob-
erts, I was particularly impressed with
his discussion of the dangers associated
with looking beyond the borders for
guidance or the support of precedent.

His response reflected a deep and
comprehensive understanding not only
of the importance of judicial precedent
in setting boundaries for the Court, but
also the role of the people, the legisla-
tive process and our representational
form of government. Judge Roberts
noted in our meeting and again in his
testimony before the committee that
our judges are appointed by our elected
President and their appointment re-
quires the consent of the duly elected
members of the Senate.

This provides a measure of account-
ability consistent with the intention of
the Founding Fathers.

Looking to a foreign source for legal
principles deprives the American peo-
ple of that accountability. To use
Judge Roberts words, and I paraphrase,
it’s a bit like looking out over a large
crowd to identify your friends. If you
look hard enough, you can find some-
thing you like.
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To my colleagues who are poised to
cast a vote in opposition to the nomi-
nee, I would ask them to take a close
look at Judge Robert’s testimony at
the commencement of the hearing:

I have no agenda, but I do have a commit-
ment. If I am confirmed, I will confront
every case with an open mind.

I will fully and fairly analyze the legal ar-
guments that are presented.

I will be open to the considered views of
my colleagues on the bench, and I will decide
every case based on the record, according to
the rule of law, without fear or favor, to the
best of my ability, and I will remember it’s
my job to call balls and strikes, and not to
pitch or bat.

I must ultimately arrive at my deci-
sion based on a considered judgment as
to whether this nominee has the quali-
fications, temperament and experience
required of such high appointment.
Does he have the requisite personal
ethics and moral code to serve as our
nation’s highest judicial officer?

I have measured this nominee
against this high bar for confirmation
and find him qualified in every respect.

I accept Judge Roberts’ word as his
bond, consistent with his history as a
man of unquestioned integrity and
commitment to the highest ideals de-
manded of our judicial officers. I look
forward to casting a historic vote in
support of this most highly qualified
nominee.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized.

Mr. COBURN. Mr. President, first, I
have the distinct privilege of being on
the Judiciary Committee. I also have
the distinct privilege of serving with
three other members on that com-
mittee who are nonlawyers so I bring
to that committee not a legal back-
ground but a citizen background. One
of the things I found very refreshing
during the hearings was the fact that
we have a person in the name of John
Roberts who recognizes the role of the
judiciary as outlined by our Founders.
I will go into that in a minute.

I will address, first, some issues that
are important.

We heard today some criticisms of
Judge Roberts in sitting and hearing
the Hamdan case while he was under
consideration for this position. For the
record, I show that Justice Ginsburg,
during her consideration, decided 24
cases. Justice Breyer decided 15 cases
during the period of time he was under
consideration. I have the attestation of
ethicists who have made statements in
support of the fact that Judge Roberts
violated no ethical creed and did noth-
ing but his job as an appellate justice
while hearing this, and I ask unani-
mous consent to have them printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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GEORGE WASHINGTON
UNIVERSITY LAW SCHOOL,
Washington, DC, August 18, 2005.
Hon. ARLEN SPECTER,
Chairman, Committee on the Judiciary,
Senate, Washington, DC.

DEAR MR. CHAIRMAN: A recent story in the
Washington Post suggested that it might
have been improper for Judge John Roberts
to participate on the D.C. Circuit panel that
decided the recent case of Hamdan v. Rums-
feld. The Post story relied heavily on a short
article written by three professors, Stephen
Gillers, David Luban and Steven Lubet, and
published on the internet in slate.com.

I write to provide perspective on the issues
raised by these articles and to make clear
that Judge Roberts’ participation on the
panel was proper. To briefly suggest my
background to draw such a conclusion, I
have taught and written in the field of legal
and judicial ethics for over thirty years. The
law school text that I co-author has long
been the most widely used in the country,
and it covers judicial ethics in considerable
detail.

There are several points on which all ob-
servers would agree. First, 28 U.S.C. §455 re-
quires Judge Roberts or any other federal
judge to disqualify himself ‘‘in any pro-
ceeding in which his impartiality might rea-
sonably be questioned.” The key term, of
course, is ‘‘reasonably.” Anyone could assert
that a given judge was not impartial. Indeed,
a litigant might be expected to do so when-
ever he or she preferred to have someone else
hear their case. Thus, the statute does not
allow litigants (or reporters or professors) to
draw a personal conclusion about the judge’s
impartiality; the conclusion must be ‘‘rea-
sonable” to a hypothetical outside observer.

Second, saying as some cases do, that
judges must avoid even ‘‘the appearance of
impropriety’” adds nothing to the analysis.
Unless the ‘‘appearance’ is required to be
found reasonable by the same hypothetical
outside observer, the system would become
one of peremptory challenges of judges. That
is not the system we have, nor would it be
one that guarantees the judicial authority
and independence on which justice ulti-
mately depends.

Third, there is no dispute that judges may
not hear cases in which they would receive a
personal financial benefit if they were to de-
cide for one party over another. The first
case cited (albeit not by name) by Professors
Gillers, Luban & Lubet was Liljeberg v.
Health Services Acquisition Corp., 486 U.S.
847 (1988). It simply decided that a judge had
a personal interest conflict and could not de-
cide a case that would financially benefit a
university on whose Board of Trustees the
judge sat. In short, the case says nothing rel-
evant to Judge Roberts’ conduct.

Fourth, a judge may not hear a case ar-
gued by a private firm or government office
with which the judge is negotiating for em-
ployment. The reason again is obvious. That
was the fact situation in the remaining two
cases cited by Professors Gillers, Luban &
Lubet in their slate.com article. The cases
break no new ground and provide no new in-
sights relevant to this discussion.

Critics of Judge Roberts suggest, however,
that his “interviews’” with the Attorney
General and with members of the White
House staff were analogous to private job
interviews. That is simply not the case. A
judge’s promotion within the federal system
has not been—and should not be—seen as
analogous to exploration of job prospects
outside of the judiciary.

Except for the Chief Justice, every federal
judge is at least in principle a potential can-
didate for promotion to a higher status in
the judiciary. One might argue that no dis-
trict judge should ever be promoted to a
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court of appeals, and no court of appeals
judge should be elevated to the Supreme
Court, but long ago, we recognized that such
an approach would deny the nation’s highest
courts the talents of some of our most expe-
rienced and able judges. One need only imag-
ine the chaos it would cause if we were to
say that no federal judge could hear a case
involving the federal government because he
or she might be tempted to try to please the
people thinking about the judge’s next role
in the federal judiciary. Nothing in §455 re-
quires us to say that it would be ‘‘reason-
able” to assume such temptation. We prop-
erly assume that judges decide cases on their
merits and see their reputation for so doing
as their basis for promotion, if any.

To be fair to the critics, they argue that a
judge’s situation might be different once ac-
tual ‘‘interviews’ begin for the new position.
The problem with that, of course, is that
interviews are only a step beyond reading
the judge’s decisions in a file, interviewing
observers of the judge’s work, and the like.
That kind of thing goes on all the time, in-
cluding in the media. Further, all accounts
suggest that several judges were being
“interviewed’ and that for most of the pe-
riod of the interviews, there was not even a
Supreme Court opening to fill. Assuming, as
even Professors Gillers, Luban & Lubet do,
that no improper pressure or discussion took
place in the interviews themselves, it is hard
to see that physically meeting with White
House staff transforms what is inevitable
and proper in the judicial selection process
into something more suspect.

Again, even Professors Gillers, Luban &
Lubet ultimately concede that Judge Rob-
erts should not have had to withdraw from
all cases brought by the government as the
logic of their criticism would seem to sug-
gest. They argue instead that the Hamdan
was special. It was ‘“‘important’ to the Ad-
ministration and therefore required special
caution.

I respectfully suggest that an ‘‘impor-
tance’” standard for disqualification could
not provide sufficient guidance for the ad-
ministration of the federal courts. Every
case is important, at least to the parties.
Furthermore, while some cases have greater
media interest than others, and some are
watched more closely by one interest group
or another, every case before the D.C. Circuit
that involves the federal government is there
because high level Justice Department offi-
cials have concluded that the appeal is worth
filing or resisting.

Saying that some cases are important and
others are not ultimately reveals more about
the speaker’s priorities than it does about
the intrinsic significance of the case. Indeed,
earlier this year, the Supreme Court decided
United States v. Booker and United States v.
Fanfan involving the Sentencing Guidelines.
Few decisions have had more impact on the
operation of federal courts in recent years,
yet it was widely reported that Professor
Gillers opined to Justice Breyer—correctly
in my view—that he need not recuse himself
even though his own work product as a
former member of the Sentencing Commis-
sion arguably was indirectly at issue. Impor-
tance of the case was not the controlling
issue for Professor Gillers then, and it is
simply not a standard now that can clearly
guide a judge as to which cases require dis-
qualification and which do not.

Indeed, the critics of Judge Roberts’ re-
maining a part of the Hamdan panel over-
look the fact that judges of the D.C. Circuit
are assigned to the cases that they hear on a
random basis. That randomness is part of the
integrity of the court’s process and it guar-
antees that no panel can be ‘‘stacked’ with
judges favorable to one litigant or another.
Weakening the standard for a reasonable ap-

CONGRESSIONAL RECORD — SENATE

pearance of impropriety, and making recusal
turn on which litigants can place news sto-
ries accusing judges with of a lack of ethics
would adversely affect the just outcomes of
cases more than almost any other thing that
might come out of the hearings on Judge
Roberts’ confirmation.

In short, in my opinion, no reasonable ob-
server can ‘‘reasonably question’ the pro-
priety of Judge Roberts’ conduct in hearing
the Hamdan case. He clearly did not violate
28 U.S.C. §455. Indeed, he did what we should
hope judges will do; he did his job. He par-
ticipated in the decision of a case
randomly’assigned to him. We should honor
him, not criticize him, for doing so.

Respectfully,
THOMAS D. MORGAN,
George Washington University Law School.

STATEMENT BY PROFESSOR GEOFFREY C. HAZ-
ARD, JR., UNIVERSITY OF PENNSYLVANIA LAW
SCHOOL
In my opinion, Judge Roberts could have

decided to recuse himself in the Hamdan
case but was not obliged to. Hence, it was a
matter of professional judgment. These situ-
ations, where a judge is being considered for
some other or additional possibility, are fair-
ly common these days, hence part of the en-
vironment. Also, recusing would require
some Kkind of explanation, which could lead
to leaks, which could embarrass other gov-
ernment procedures, such as background
checks. I believe that it is reasonable to say
that he should, have recused himself, but
also reasonable for him to have concluded
that it was not obligatory.

Mr. COBURN. I thought it would be
important for the American people to
hear what our Constitution says about
our judges. I also thought it would be
important for the American people to
hear the oath sworn by a judge.

I have been a Senator for less than a
year. When I was campaigning—I also
will readily admit I am a pro-life con-
servative from Oklahoma—but when I
was asked during that campaign if I
had a litmus test on a Supreme Court
nominee, every time I said ‘‘no,” ex-
cept one: Integrity. It doesn’t matter
what position a judge holds. It doesn’t
matter what their background is. It
doesn’t matter what their thoughts on
any issue are. If they lack integrity,
none of the rest of it matters. No one
can claim that John Roberts lacks in-
tegrity.

During that campaign, I very well ex-
plained to the people of Oklahoma that
I didn’t want a Justice that sided with
me. I didn’t want a Justice that sided
with anybody, except the law and the
Constitution.

Here is what article III says about
judges:

The judicial Power of the United States,
shall be vested in one supreme Court, and in
such inferior Courts as the Congress may
from time to time ordain and establish. The
Judges, both of the supreme and in inferior
Courts, shall hold their offices during good
Behavior, [we heard some conversation about
foreign law; Judge Roberts passes the bar on
his refusal to use foreign law] and shall at
stated Times, receive for their Services a
Compensation which shall not be diminished
during their Continuance in Office.

[Their power] shall extend to all Cases, in
Law and Equity, arising under this Constitu-
tion, and the Laws of the United States, and
Treaties made, or which shall be made, under
their Authority;
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It reads in article 6 that:

This Constitution and the Laws of the
United States which shall be made in Pursu-
ance thereof, and all Treaties made, or which
shall be made, under Authority of the United
States, shall be the supreme Law of the
Land, and the Judges in every State shall be
bound thereby, any Thing in the Constitu-
tion or Laws of any State to the Contrary
notwithstanding.

The Senators and Representatives before
mentioned, and the Members of the several
State Legislatures, and all executive and ju-
dicial Officers, both of the United States and
the several States, shall be bound by Oath or
Affirmation, to support this constitution;
but no religious Test shall ever be required
as a Qualification to any Office or public
Trust under the United States.

The oath John Roberts will take and
each Justice before him is as follows:

I do solemnly swear that I will administer
justice without respect to persons and do
equal right to the poor and to the rich, and
that I will faithfully and impartially dis-
charge and perform all the duties incumbent
upon me under the Constitution and the laws
of these United States, so help me God.

There are going to be several of my
colleagues who will vote against John
Roberts. The real reason they will be
voting against John Roberts is because
he would not give a definite answer on
two or three of the social issues today
that face us. He is absolutely right not
to give a definite answer because that
says he prejudges, that he has made up
his mind ahead of time. The religious
test I spoke about is one of if you don’t
agree with me and what I believe and if
you don’t believe there are certain
rights to privacy or certain rights that
are there that are not spelled out in
the Constitution that have become
rights, you have set up a religion. The
religious test is going to be that if he
won’t give an answer on those con-
troversial social issues such as abor-
tion today, he will never qualify. Under
that religious test, no nominee Presi-
dent Bush will nominate to the Su-
preme Court will ever get their vote,
regardless of whether they are pro-Roe
v. Wade or against Roe v. Wade. The
fact is, they will not commit.

Therefore, if you can’t know or you
are suspicious that somebody might
take one position or the other ahead of
time and you have that as a test, you
yourself are violating one of the tests
of the Constitution.

I believe John Roberts is a man of
quality. Most importantly, he is a man
of integrity. I don’t want him to rule
my way. I want him to rule the right
way. The right way is equal justice
under the law for all of us. If he does
that and if the rest of the Supreme
Court starts following him, we will re-
establish the confidence that is some-
times lacking in the Court today, and
we will also reestablish the balance be-
tween the judiciary, executive, and leg-
islative branches.

It is my hope this body will give a
vote to John Roberts that he deserves
based on his interpretation, knowledge,
and honesty with the committee and,
fundamentally, with his integrity that
is endorsed by the American Bar Asso-
ciation. Everyone who knows him
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knows he will do just that, equal jus-
tice under the law for every American.

I yield the floor.

Mr. ENZI. I rise today to share my
thoughts on the nomination of Judge
John Roberts to be the Chief Justice of
the U.S. Supreme Court. Like most
Americans, I watched the Judiciary
Committee hearings with great inter-
est and curiosity. Judge Roberts could
potentially be the 17th Supreme Court
Chief Justice in the history of the
United States. It is amazing to con-
sider that only 16 other people have
shared that honor. It is a much shorter
line than the number of Presidents
back to George Washington—42.

Considering this tie with history, I
was thrilled to be watching the pro-
ceedings. However, I am also aware of
my serious responsibility as a U.S.
Senator at this time. The Senate has
the duty to give its advice and consent
to the President’s nomination. Given
the comparative youth of Judge Rob-
erts, the vote this week could affect
the dispensation of constitutional
questions for many decades.

During over 20 hours of questions, I
had ample opportunity to consider the
qualities and character of Judge Rob-
erts. I observed Judge Roberts’ keen in-
telligence and modesty regarding his
accomplishments. I also enjoyed his
sense of humor in the midst of intense
and repetitive questioning. He con-
vinced me that he is qualified to serve
on the highest Federal bench.

During the hearings, I was reminded
of a common fallacy where people
think judges are politicians. Judges are
not politicians. It has been easy to slip
into the thinking that we need to know
their political allegiance so that we
can know what their decisions will be.
We also begin thinking that judges
should make decisions based on good
policy. Finally, we believe that judges
have to make us promises on the future
decisions so they can win our votes.
Judges are not politicians. We need to
know their qualifications, not their po-
litical allegiances. We need to know
that their decisions will be made on
the rule of law, not on good policy. We
need to know that judges will not
make promises to prejudge future cases
in order to win votes. Judges are not
politicians. A judge’s only constituent
should be the U.S. Constitution. If the
people were the constituents of judges,
our confidence in an impartial hearing
and ruling on our case would collapse.

A judge should be an intelligent, im-
partial, open, and unbiased executor of
the law. I believe that Judge Roberts
meets these qualifications and is fit to
serve as the Chief Justice of the Su-
preme Court. I am pleased that a bipar-
tisan majority of the Judiciary Com-
mittee passed him through the com-
mittee. I go home to Wyoming most
weekends. It lets me personally poll
my constituents. That is an advantage
of being from the least populated
State. I can assure you they are im-
pressed with Judge Roberts. That is
probably not a surprise. However, dur-
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ing the week when I am in DC, I visit
with the janitors, electricians, picture
hangers, and others around the offices.
To a person they had comments like
‘“‘this man really knows his stuff.” ‘“He
answers their questions without a sin-
gle note or staff person whispering in
his ear. I bet he could take the bar
exam tomorrow and still pass it. This
guy is good” and I think that is the
opinion of mainstream America. I look
forward to voting on his nomination
later this week.

Even after the vote, the Senate’s
work to fill the Supreme Court will not
be complete. We are waiting for an-
other nomination from President Bush
to replace retiring Justice O’Connor. I
am pleased with the recent precedent
set by the Judiciary Committee.

In a bipartisan and timely manner,
they voted out a nominee based on his
qualifications. They voted him out
based on his stated devotion to apply-
ing the rule of law. As the Senate pre-
pares to consider the next Supreme
Court nomination, it is my hope that
the same process will be followed—a
timely consideration based upon the
qualifications of the nominee and not
on scoring political points.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. COBURN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MORNING BUSINESS

Mr. COBURN. Mr. President, I ask
unanimous consent that there now be a
period of morning business with Sen-
ators permitted to speak for up to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
MIDDLE EAST OIL

Mr. STEVENS. Mr. President, I ask
unanimous consent to have printed in
the RECORD a recent article from Pe-
troleum News which is entitled ‘‘Saudi
0il Shock Ahead,” in which Matthew
R. Simmons discusses the relative im-
portance today of oil and gas explo-
ration in the Arctic National Wildlife
Refuge and discusses the valuable role
this area can play in our national en-
ergy policy.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From Petroleum News, Sept. 11, 2005]
SAUDI OIL SHOCK AHEAD—SIMMONS POKES
HOLES IN IMAGE OF UNLIMITED MIDDLE EAST
OIL; PREPARE FOR WORST
(By Rose Ragsdale)

As Congress turns to legislation that could
open a new era of Alaska Arctic oil produc-
tion, one highly regarded energy analyst
says he’s convinced the move is critical to
the success of a national energy strategy.
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Matthew R. Simmons, author of ‘‘Twilight
in the Desert: The Coming Saudi Oil Shock
and the World Economy,” (John Wiley &
Sons Inc., 2005), says crude from the Arctic
National Wildlife Refuge’s 1.5-million-acre
coastal plain could play a valuable role in
the nation’s energy policy.

Simmons, an investment banker who holds
an MBA from Harvard University, is chair-
man and chief executive officer of Houston-
based Simmons & Co. International, which
specializes in the energy industry. He serves
on the boards of Brown-Forman Corp. and
The Atlantic Council of The United States.
He’s also a member of the National Petro-
leum Council and The Council of Foreign Re-
lations.

Simmons recently shared his views with
Petroleum News on Alaska’s oil and gas in-
dustry. He has been busy promoting his book
with appearances on several talk shows, in-
cluding a recent radio interview with Jim
Puplava, host of Financial Sense Newshour.
“Twilight in the Desert’ hit the bookstores
in the spring and is generating considerable
comment in energy, economic and political
circles.

Simmons’ book is the culmination of years
of research, including scrutiny of 200 tech-
nical papers, published by the Society of Pe-
troleum Engineers, on problems encountered
by professionals working in Saudi Arabia’s
oil fields. The papers, combined with tran-
scripts from little-noticed U.S. Senate hear-
ings in the 1970s and Simmons’ discovery
that little actual public and verifiable data
exists on Saudi oil reserves, form the back-
bone of observations and conclusions in the
book.

While most energy economists start with
the assumption that Middle East oil reserves
are plentiful, Simmons questioned that as-
sumption after he found that no one had ever
compiled a verifiable list of the world’s larg-
est oil fields and the reserves they hold.

His questions first surfaced at a Wash-
ington, D.C., workshop, conducted by CIA
energy analysts, where top energy experts
gathered several years ago.

“We’d spend a day doing a discussion of all
the key countries, and how much o0il capac-
ity they had in place over the course of the
corning three years,” Simmons recalled.
““And I basically said, 'How do you all even
know that? What are the three or four top
fields in China?’ And no one had any an-
swers.

““So I decided it would be interesting and
educational to see if you could actually put
together a list of the top 20 oil fields by
name,’” he added.

That exercise revealed that Saudi Arabia,
like most of the other Middle East countries,
extracted 90 percent of its oil production
from five huge fields, and the biggest of the
fields, Ghawar, had been producing oil for
more than 50 years.

“What I also found is that the top 14 fields
that still produce over 500,000 barrels per day
each, were 20 percent of the world’s oil sup-
ply, and on average they were 53 years old,”
he observed.

Historically, oil field discoveries fit a pat-
tern that Simmons likens to the nobility of
a European country or the pieces on a chess-
board. In each of the world’s great oil basins,
explorers have found a large field first, most
often the ‘‘queen” field but sometimes the
“‘king.” Next explorers typically find an-
other large field, usually the other half of
the royal pair. After that, oil basins typi-
cally yield several moderate-sized fields, or
“lords.” Beyond that, only small pools of
crude reserves or ‘‘peasants’ typically re-
main, he said.

In “Twilight in the Desert,”” Simmons not
only documents the history of Saudi Arabia
and its oil fields, he also questions the Mid-
dle East country’s claims that it still has
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plentiful oil reserves. He notes that Ghawar
is the ‘‘king”’ field and is flanked by a score
of lesser fields, ranging from ‘‘queen” size in
Abgaiq to much smaller pools.

Simmons also suggests that Saudi produc-
tion is very near its peak. But the feedback
he has received from technical people who
have read the book, leads him now to believe
that Saudi Arabia has ‘‘actually exceeded
sustainable peak production already.”’

““And I think at the current rates they are
producing these old fields, each of the fields
risks entering into a rapid production col-
lapse,” he said.

Simmons said energy economists are reluc-
tant to even entertain the notion that Saudi
oil output is past its peak because they real-
ly don’t understand the difference between
oil supply peaking and running out of oil.

“I continue to remind people that the dif-
ference is as profound as someone saying,
‘I’'m getting a little bit hungry,” and some-
one saying, ‘I have about two more minutes
to live before I starve to death,”” Simmons
said. ‘. . . We will never run out of oil, in
our lifetime, our children’s lifetime, our
grandchildren’s lifetime. But by 2030 we
could easily have a world that can only
produce 10 or 15 or 20 million barrels per day,
and the shortfall from what we thought we
were going to produce is only a modest 100
million barrels per day. So this is really a
major, major, major global issue.”

Compounding the problem is that every en-
ergy supply model used by economists today
starts with the assumption that Saudi oil is
plentiful, Simmons said. ‘“What’s interesting
is that we’ve based all of this assumption on
no data,” he explained.

Meanwhile, as the world’s thirst for oil
grows, Saudi Arabia and other oil-producing
countries will be unable to keep pace. Some
analysts say Saudi Arabia is capable of pro-
ducing 20 million to 25 million bpd, but Sim-
mons says that level of production is ‘‘im-
possible.”

“And I also believe that—Ghawar, for in-
stance, which is really the whole nine yards,
because that is 60 percent of their produc-
tion—that North Ghawar, which is the top 20
percent of the field, has a productivity index
that is about 25 times the productivity index
of the rest of Ghawar, and that’s the area
that is almost depleted now,” Simmons ob-
served. ‘‘And when that drops, you could ba-
sically see Ghawar go from 5 million down to
2 million bpd in a very short period of time.”

Until now, Simmons said the United States
has been lucky because Saudi oil production
was 3 million bpd when U.S. oil production
peaked in 1971. Saudi output soared and
today ranges from 9 million bpd to 11 million
bpd.

Elsewhere, explorers discovered the last
three great provinces of brand new oil in the
last three years of the 1960s—Prudhoe Bay in
Alaska in 1967-68; Siberian oil fields in the
same period of time; and oil in the North Sea
in 1969.

““And Siberia, Alaska, and North Sea oil,
effectively combined to produce: the North
Sea peaked in 1999 at a little over 6 million
bpd, it’s already down 25 percent; Alaska oil
peaked in the 1990s at 2 million bpd; it’s now
at about 900,000 bpd; and Siberia oil peaked
at about 9 million bpd; and it’s about 5 mil-
lion bpd,” Simmons said. ‘““‘And we haven’t
basically found another province since the
late ‘60s.”’

To meet growing demand from existing
customers as well as a new surge in demand
from emerging countries such as China and
India, Simmons said producers have contin-
ued to pull more and more oil out of the
North Sea. ‘“‘And then we found deep water
which was a fabulous last shot from the ba-
sins (in which) we already had shallow water
production. And we took the Middle East oil

CONGRESSIONAL RECORD — SENATE

back up to unsustainably high levels of pro-
duction,” he said. ‘“‘So probably, we’re sweep-
ing the cupboard bare. People looked at the
way we were able to do this and thought,
‘Wow! This is actually easy,” without real-
izing what we were actually doing was to-
tally non-sustainable.”

America needs more oil sources and Alaska
is a good place to look, Simmons said. As for
ANWR, he said it’s ludicrous for people,
whether geologists or environmentalists, to
make definitive statements about the quan-
tity of oil reserves in the refuge.

“Drilling on the (North) Slope has been
tricky. Otherwise, it would not have been so
hard to find the ’king,” Prudhoe Bay, or we
would never have drilled Mukluk,” he said.
‘“So we shall never know whether ANWR is a
series of dry holes or where the missing
‘queen’ of the slope lies until an intense
drilling is done. A few dry holes does not
mean much either.”

The environmental community’s claim
that ANWR contains only a six months sup-
ply’ of oil is a calculation that assumes the
nation has no other source of o0il when
ANWR o0il comes on line, Simmons said.

“On that standard, we end any new energy
development, period,” Simmons said. ‘“What
is very important about the urgent need to
find more oil at ANWR, the Naval Reserve or
somewhere else on the slope is the inevitable
decline of North Slope o0il, and the fast de-
cline that will happen if a gas pipeline is
built and the gas caps (are) blown down.”’

Moreover, it would not take 10 years to get
a big oil find in ANWR into production since
the infrastructure is in place, Simmons ob-
served.

““At some point, the oil that flows through
the 2 million bpd pipeline must fall to a level
insufficient to get oil over the Brooks Range
other than by shutting in for part of a month
so the oil can be batched,” he explained. “‘If
all ANWR does is extend the life of the pipe-
line, it has filled a very valuable role.

“If a ‘lord’ is found, let alone a ‘queen,’ it
is a home run,” he added.

As for the rest of Alaska, Simmons said he
has no idea whether the state contains other
large pools of oil. ““The only way oil is ever
found (and gas, too) is to drill wells,” he
said.

Though the world needs more oil sources,
Simmons does not see additional reserves
curbing prices in the long term.

While others lament the high price of oil,
the investment banker says crude oil at cur-
rent prices of 18-20 cents a pint is ‘‘cheap.”’

‘“‘Obviously it’s cheap. I don’t know what’s
the next cheapest liquid we actually sell in
any bulk is, that has any value. I suspect
there are places around the United States
where municipal water costs more than 18
cents a pint,” he observed. ‘“‘And yet for
some reason, we created a society built on a
belief that oil prices in a normal range were
some place in the $15-20 level. It turns out
$15 per barrel, which is the average price of
oil—in 2004 dollars—it sold for, for the last
140 years, is less than 4 cents a pint. So we’ve
basically used up the vast majority of the
world’s high flow rate, high quality sweet oil
at prices that were effectively so cheap, you
basically couldn’t sustain an industry. And
now we’re left with lots of oil. But it’s
heavy, gunky, dirty, sour, contaminated-
with-various-things oil. It doesn’t come out
of the ground very fast, is very energy inten-
sive to get out of the ground, and we’re going
to pay a fortune for it.”

Simmons predicted we would encounter
problems with oil supplies this year, nearly a
month before Hurricane Katrina struck the
Gulf Coast.

He said we must operate the nation’s refin-
eries at 100 percent, or we have major prod-
uct shocks, and we have to import oil at a
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rate of 10 million to 11 million bpd, or we
lose crude oil stocks. We have to basically
create almost 3 million bpd of finished prod-
uct imports and we have to run the system
24/7, all summer long, and we still liquidate
stocks, he said.

‘“So we have actually now created a pend-
ing domestic embargo, and we’re going to be
lucky to get through the summer without
some periodic shortages,”” he told Financial
Sense Newshour the week of Aug. 6. “We
probably will, but the odds are probably as
high we will have some shortages, and then
if we get through the summer we have a fab-
ulous respite from Labor Day to Thanks-
giving, until we hunker to try to figure out
how the world gets through the Winter of
2005 and 2006 because oil demand globally
could easily go to 86-88 million bpd during
the winter, and that could easily exceed sup-
ply by 2 million to 5 million bpd.”’

In a worst case scenario, Simmons said oil
prices could easily soar past $100 a barrel
without slowing down.

Such high prices would simply be a sticker
shock, not an end to driving, he said. ‘At
$3.20 a gallon, gasoline costs 20 cents a cup.
A cup of gasoline can take a full car of peo-
ple about 1% miles. If you think this is ex-
pensive, try and hire a rickshaw or a horse-
drawn wagon and pay only 20 cents to go a
mile and half. After haggling price for an
hour or so, you pay about $5 to $6 for the ride
and thank the person for not making you
walk.”

To cope with the coming oil shock and
much higher oil prices, Simmons told Finan-
cial Sense Newshour, the world, led by the
United States, will have to become dras-
tically energy efficient virtually overnight.
A series of changes, including transporting
all goods that currently travel by truck, by
rail or water, could cut oil consumption 20—
40 percent, he said.

““So by getting trucks off our highway sys-
tem we have a major impact on removing
traffic congestion. And traffic congestion is
public enemy number 1 through 5 on pas-
senger car fuel efficiency. So it’s a real win,
win, win,”” he observed.

He also suggested returning to a system of
growing most foods close to where they will
be consumed and using technology to allow
people to work at home or in their village
rather than requiring them to commute to a
central location.

Simmons also advocates jumpstarting the
largest energy R&D program ever envi-
sioned, and ‘‘just pray that over 5-7 years it
has the same impact as when people got seri-
ous about developing radar, and developing
nuclear power, so that we could actually win
World War II.”

“But if we don’t do these things, then this
really ends up being a very dark world—no
pun intended,”” he added.

———

HONORING OUR ARMED FORCES

TRIBUTE TO JOHN FLYNN AND PATRICK STEWART

Mr. REID. Mr. President, I rise today
to say a few words about two heroes
from Nevada who were Killed in Af-
ghanistan this weekend. Their names
were John Flynn and Patrick Stewart,
and my heart goes out to their families
today.

John and Patrick were courageous
soldiers—true American heroes. John
was from Sparks. He had two young
children. Patrick was from Reno. He
also had two children. Both of them
were distinguished soldiers who did
their part to make the world a better,
safer place.
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On behalf of all Nevadans—and in-
deed all Americans—I offer my deepest
condolences to the Flynn and Stewart
families. They have paid the ultimate
price for their country, and we are for-
ever indebted to them. It was John and
Patrick’s mission to keep us safe, and
they performed this mission with
honor.

It’s never easy when one of our sol-
diers dies, but we can seek small com-
fort in the fact that their sacrifice will
never be forgotten. It’s because of the
bravery of these individuals and others
like them that we are free today.

This morning, I'd like to also remem-
ber the hundreds and hundreds of brave
men and women from Nevada who are
serving this country in Iraq, Afghani-
stan, and even in devastated regions of
our own country. My thoughts are with
these soldiers, and I continue to pray
for their safety.

——————

LOCAL LAW ENFORCEMENT
ENHANCEMENT ACT OF 2005

Mr. SMITH. Mr. President, I rise
today to speak about the need for hate
crimes legislation. Each Congress, Sen-
ator KENNEDY and I introduce hate
crimes legislation that would add new
categories to current hate crimes law,
sending a signal that violence of any
kind is unacceptable in our society.
Likewise, each Congress I have come to
the floor to highlight a separate hate
crime that has occurred in our coun-
try.

On July 7, 2004, two men were at-
tacked outside a local restaurant by 10
to 12 men. The apparent motivation for
the attack were their sexual orienta-
tion. According to police, the men were
yelling anti-gay slurs during the at-
tack.

I believe that the Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. I believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

———

SIMON WIESENTHAL: IN
MEMORIAM

Mrs. BOXER. Mr. President, I rise to
share with my colleagues the memory
of one of the world’s heroes, Mr. Simon
Wiesenthal, who died on September 20,
2005, at the age of 96.

Simon Wiesenthal was a Holocaust
survivor who dedicated his life to hon-
oring its victims by bringing its per-
petrators to justice. By fighting
against intolerance and genocide ev-
erywhere, he worked tirelessly to see
that ‘“‘never forget’” would someday
mean ‘‘never again.”’

We in California have a special bond
with Simon Wiesenthal because the
Simon Wiesenthal Center is based in
Los Angeles. Founded in 1977, the
Wiesenthal Center preserves the mem-
ory of the Holocaust and continues the
work of Simon Wiesenthal by fostering
tolerance and understanding through
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community involvement, educational
outreach, and social action. Today, the
center also includes the world-re-
nowned Museum of Tolerance.

Simon Wiesenthal was born on De-
cember 31, 1908, in western Ukraine. He
received his degree in architectural en-
gineering from the Technical Univer-
sity of Prague in 1932. After gradua-
tion, he worked as an architect in
Lvov, Poland. In 1936, he married his
high school sweetheart, Cyla Mueller.

Three years later, Germany and Rus-
sia signed their nonaggression pact and
partitioned Poland. As a result, the So-
viet Army occupied Lvov and began
purging Jewish professionals. Simon
was forced to close his business and
work in a bedspring factory. Many of
his family members were imprisoned or
killed. Simon tried to save his family
from deportation by bribing the Soviet
Secret Police. However, he and his wife
were sent to the Janwska concentra-
tion camp and then to a forced labor
camp for the Eastern Railroad. By 1942,
nearly 90 members of his and his wife’s
family perished.

Simon was able to help his wife Cyla
escape through the Polish underground
on false papers. However, after escap-
ing the forced labor camp in 1943,
Simon was captured and sent back to
Janwska. When the Soviet Army ad-
vanced on the German eastern front, he
was forced to join SS guards on a
march westward. The march ended in
the Mauthausen concentration camp.
Simon narrowly survived when
Mauthausen was liberated by the
Americans on May 5, 1945. At 6 feet
tall, he weighed 100 pounds.

In late 1945, Simon and his wife were
reunited. Both had believed the other
to be dead. In 1946, their daughter
Paulinka was born.

Simon spent the rest of his life track-
ing down Nazis and working to bring
them to justice. He said that in various
ways he helped bring 1,100 former Nazis
to trial. Of these were Adolf Eichmann,
who supervised implementation of the
“Final Solution,” Karl Silberbauer, the
Gestapo officer who arrested Anne
Frank, and Hermie Braunsteiner Ryan,
who supervised the killing of hundreds
of children at a Polish camp.

Mr. Wiesenthal prepared evidence on
Nazi atrocities for the war crimes sec-
tion of the U.S. Army. He headed the
relief and welfare organization, Jewish
Central Committee of the TUnited
States Zone of Austria. After the Nur-
emberg Trials, Simon opened the His-
torical Documentation Center in Linz,
Austria, to assemble evidence for fu-
ture Nazi trials. The center was even-
tually relocated to Vienna and con-
tinues to gather and analyze informa-
tion on German war criminals and neo-
Nazi groups; thousands of former Nazis
are considered still at-large throughout
Germany today.

For his courage and commitment to
justice, Mr. Wiesenthal has been hon-
ored with many awards, including: the
U.S. Congressional Gold Medal pre-
sented to him in 1980 by President
Jimmy Carter; the United Nations
League for the Help of Refugees Award;
and an honorary British knighthood.
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Mr. Wiesenthal is survived by his
daughter Paulinka Kreisberg, who lives
in Israel, and three grandchildren.

With the passing of Simon
Wiesenthal, the world has lost one of
its great heroes, but we shall never lose
sight of the lesson he taught us: that
humanity will rise up against hate and
tyranny, and those who commit crimes
against humanity will be brought to
justice. As Mr. Wiesenthal said in a
1964 article in the New York Times
Magazine:

[wlhen we come to the other world and
meet the millions of Jews who died in the
camps and they ask us, ‘“What have you
done?”’ there will be many answers. . . . But
I will say, I didn’t forget you.

——————

TRIBUTE TO JEFFREY C.
GRIFFITH

Mr. DODD. Mr. President, I take this
opportunity to recognize a dedicated
public servant at the Congressional Re-
search Service, Jeffrey C. Griffith, who
is retiring this month after 30 years of
service to the U.S. Congress. A recog-
nized expert in information tech-
nology, Mr. Griffith led CRS into the
digital age and was instrumental in de-
veloping and implementing an inte-
grated Legislative Information Sys-
tem, LIS, for the Congress.

He has been particularly helpful to
the Senate Rules Committee and
served as an information technology
adviser and facilitator to then Chair-
man JOHN WARNER and Ranking Mem-
ber Wendell Ford during the implemen-
tation of the committee’s strategic
planning process for information tech-
nology in the Senate. Mr. Griffith’s ex-
pertise and his understanding of the
Senate institution proved invaluable to
the committee during a critical time
when the committee was grappling
with expanded Internet use, including
the development and expansion of the
legislative information system, and
changing technology expectations and
opportunities in the Senate.

Mr. Griffith earned both A.B. and
MAT degrees at Harvard College and a
masters in library science from UCLA.
He came to the Library of Congress in
1976 as a participant in the Library of
Congress Intern Program and then
moved on to the Congressional Re-
search Service in 1977. In the years
since, he has held positions of increas-
ing responsibility and he retires as the
chief legislative information officer.

Leading change in information tech-
nology has been the hallmark of Mr.
Griffith’s career. In the early days of
automation, he played a key role in de-
veloping SCORPIO, a system for re-
trieving legislative and public policy
information that was one of the first
systematic uses of digital information
in the Federal Government. Similarly,
he led the effort to automate CRS’s re-
quest management system, ISIS, which
helps CRS assure Members of Congress
and their staff that their information
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requests will be responded to quickly
and efficiently.

When information technology moved
to the desktop, Mr. Griffith managed
the introduction of personal computers
as individual workstations in CRS. Be-
fore the Internet and the World Wide
Web, Mr. Griffith pioneered the use of
optical disk technology for preserving
and disseminating information to the
Congress.

Mr. Griffith was a champion of inter-
agency cooperation in the Congress.
When a high capacity data communica-
tions network was established on Cap-
itol Hill, he led an interagency group
that resolved issues related to data ex-
change. This was the first step in the
Internet-age. In 1997, when the Con-
gress requested a new legislative infor-
mation system, the LIS, Mr. Griffith
assumed a leadership role as the CRS
coordinator and worked closely with
the Senate, the House of Representa-
tives, the Library of Congress, and the
Government Printing Office to develop
and implement the new system. Today
the LIS home page has over 4 million
hits per year and is the primary re-
source for legislative information for
Members of Congress and their staff.

Mr. Griffith’s skill in leading inter-
agency efforts extended to other initia-
tives as well. He is a recognized leader
in efforts to implement XML tech-
nology consistently for legislative data
and he has championed improvements
in security initiatives to protect crit-
ical databases and ensure continuity of
operations in the event of disaster.

Although Mr. Griffith is retiring
from the Congressional Research Serv-
ice, he will continue to contribute his
professional expertise to the scholar-
ship of legislative information. In 2006,
through a Fulbright fellowship, Mr.
Griffith will study the legislative infor-
mation systems of the European Union
and several European countries. He
will be joined by his wife Jane
Bortnick Griffith, who is the former as-
sistant chief of the Science Policy Re-
search Division of CRS and a Govern-
ment information specialist in her own
right.

Jeffrey C. Griffith has served the U.S.
Congress with distinction for 30 years.
The leadership and knowledge he pro-
vided has greatly benefited the Con-
gress and the American people and his
advice and counsel will be missed. His
retirement now provides him the time
to pursue study in legislative informa-
tion systems that will continue to ben-
efit all of us. I congratulate Jeff on a
distinguished career and wish him and
Jane the best in their future endeavors.

———

IN CELEBRATION OF THE 60TH AN-
NIVERSARY OF THE UNITED NA-
TIONS

Mrs. BOXER. Mr. President, I am
pleased to have this opportunity to rec-
ognize the 60th anniversary of the
United Nations.

In 1945, as World War II was ending,
representatives of 50 countries met in
San Francisco, CA at the United Na-
tions Conference on International Or-
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ganization to draft the Charter of the
United Nations. On October 24, 1945, the
Charter achieved the required number
of signatories for ratification, and the
United Nations officially came into ex-
istence. Today, 60 years later, I am
proud to reflect on the United Nation’s
many successes. I would also like to
use this occasion to highlight the vital
importance of building an even strong-
er United Nations for the future.

The United Nations was established

with the primary purpose of providing
a forum for the nations of the world to
resolve issues without resorting to war.
It has achieved many successes on this
front, the greatest of which is that we
have not had a world war since the
United Nations was founded. For those
regions of the world that have endured
conflict, the U.N. Department of Peace-
keeping Operation has facilitated more
than 67 peacekeeping operations and is
credited with negotiating more than
170 peaceful settlements that have
ended regional conflicts.

Through the World Health Organiza-
tion, the U.N. has combated the spread
of pandemic diseases and continues to
provide lifesaving drugs and medical
care to millions of people around the
world. Another U.N. program, the
World Food Program, has served as a
lifeline to millions of people who would
otherwise face famine. And the United
Nations Educational, Scientific and
Cultural Organization has helped raise
the female literacy rate in many devel-
oping countries around the world. I
commend the United Nations for these
outstanding achievements and the
countless others it has made during the
last 60 years.

But despite these many successes,

there is still a long way to go. First
and foremost, the United Nations must
be reformed from within. In recent
months, there have been far too many
troubling incidents involving the
United Nations, ranging from the Iraqi
oil-for-food scandal, and the tragic sex-
ual abuse cases involving peacekeeping
troops in the Congo and elsewhere—and
rightfully so; these acts were most
egregious. These types of activities
cannot continue if the United Nations
is to receive the support and legit-
imacy it needs to tackle the challenges

of the 21st century.
If the United Nations is comprehen-

sively reformed from within, then it
will find itself in an even better posi-
tion to meet its larger goals. According
to the United Nations’ own figures,
nearly a quarter of the children in the
developed world are malnourished, and
in a number of places in the world, the
poor are actually getting poorer. I am
pleased that the United Nations has
embraced these challenges through the
establishment of the Millennium De-
velopment Goals, which range from
eradicating extreme poverty and hun-
ger to combating the spread of HIV/
AIDS, malaria, and other diseases. But
there is much work to be done if these
goals are to become reality. The inter-
national community must commit to
working together. The only way to
achieve real progress on these fronts
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will require consensus, partnership,
and unity of effort on the part of all
nations of the world. For this reason, a
strong United Nations is more impor-
tant than ever.

I congratulate the United Nations on
its 60th anniversary and look forward
to doing my part to ensure its contin-
ued success in the future.

———

INDIANA NATIONAL GUARD IN
HURRICANE KATRINA RECOVERY

Mr. BAYH. Mr. President, I rise
today to commend the hard work and
selflessness of the members of the Indi-
ana National Guard for their efforts to
rebuild the gulf coast in the wake of
Hurricane Katrina. Helping others in
need is a longstanding Hoosier value,
and there is no question that the peo-
ple of Mississippi and Louisiana needed
help from all States following such a
terrible natural disaster. Our Indiana
Guard members, and those from many
other States, answered that call for
help, and deserve to be recognized for
their work.

The Crescent City is a far cry from
our Hoosier State, but the men and
women of the Indiana National Guard
have made New Orleans their home
away from home as they work to re-
store the city to its pre-Katrina great-
ness. Throughout Louisiana and Mis-
sissippi, hundreds of our Guard mem-
bers are helping in all aspects of the re-
covery efforts, by clearing neighbor-
hoods, helping evacuees and restoring
order to the chaos left by Katrina.

Work like this is part of what makes
America great. Over the past month,
we have witnessed countless acts of
tremendous heroism and heartwarming
generosity performed by complete
strangers working to help others
weather this storm. Americans from
across the country came together to
give money, food, clothes, and shelter
to people they will likely never meet.

Indiana’s reaction to this terrible
tragedy has made me proud to be a
Hoosier. Our Guard members left be-
hind families and loved ones—many of
whom they have been separated from
during long tours of duty overseas—to
come to the aid of other families and
help them rebuild their lives. In a true
example of Hoosier hospitality, hun-
dreds of Indiana families have opened
their homes to evacuees in need of
shelter. Many Hoosiers have donated to
nonprofits like the Red Cross, and
members from local police and fire sta-
tions have traveled south to offer their
help.

Whether defending our freedom over-
seas or rebuilding in the face of natural
disasters at home, the members of the
Indiana National Guard represent the
best of Indiana and America. They sac-
rifice time with loved ones and travel
thousands of miles to shoulder some of
the heaviest loads in the cleanup ef-
forts. Most importantly, their work
gives people hope that life can return
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to normal and that the towns dev-
astated by Katrina can be rebuilt. For
leading the way and reminding us of
our ability to recover from such
storms, the Indiana National Guard,
and all volunteers working in the gulf
today, deserve our thanks.

———

VOTE EXPLANATION

Mr. NELSON of Florida. Mr. Presi-
dent, I was necessarily absent for yes-
terday’s vote on the Protocol of
Amendment to the International Con-
vention on Simplification and Harmo-
nization of Customs Procedures. Had I
been present, I would have voted ‘‘aye’’
on the treaty.

——————

PONTIFICAL VISIT OF HIS
HOLINESS ARAM I

Mrs. FEINSTEIN. Mr. President, I
am pleased to join the Armenian Amer-
ican community in welcoming the up-
coming Pontifical visit of His Holiness
Aram I, Catholicos of the Great House
of Cilicia. The Pontiff will be visiting
the State of California this October at
the invitation of His Eminence, Arch-
bishop Moushegh Mardirossian of the
Western Prelacy of the Armenian Apos-
tolic Church of America.

His Holiness is one of the most
prominent Christian leaders in the
Middle East and a spiritual leader for
hundreds of thousands of Armenians
around the world. The Pontiff pres-
ently serves as the Moderator for the
World Council of Churches which is
comprised of more than 340 churches
from different cultures and countries
around the world representing over 400
million Christians. Currently serving
his second term, His Holiness is the
first Orthodox and the youngest person
to be elevated to Moderator.

The theme of the Pontiff’s visit is
“Towards the Light of Knowledge.”
This theme reflects the Pontiff’s faith
that only with greater education and
dialogue can the world’s conflicts be
addressed properly.

I take this opportunity to not only
thank The Pontiff for his time and
worthy endeavors in California, but
also thank the sizable Armenian com-
munity which has been actively con-
tributing to the California culture and
economy since 1878. California cities of
Los Angeles and Glendale are home to
the second and third largest popu-
lations of Armenians outside of Arme-
nia and are important members of
their communities serving as business
leaders and city council members.

———

TRIBUTE TO HARRIS H. SIMMONS

e Mr. BENNETT. Mr. President, I rise
today to recognize a son of Utah and a
good friend, Mr. Harris H. Simmons,
who today, by the selection of his
peers, becomes the next chairman of
the American Bankers Association. I
am honored to highlight a few of his
accomplishments, including his signifi-
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cant contributions to the banking
world and to the State of Utah.

Mr. Simmons is currently the chair-
man, president and CEO of Zions
Bancorporation. With its corporate of-
fices in Salt Lake City, UT, Zions oper-
ates in Arizona, California, Colorado,
Idaho, Nevada, New Mexico, Utah, and
Washington. It is included in the S&P
500 Index, and is a national leader in
Small Business Administration lend-
ing.

Harris started banking at the age of
16, when as a summer job he filed can-
celed checks at Zions. He continued his
work at Zions in the investment de-
partment as he studied economics at
the University of Utah. Harris then left
Utah for a period as he furthered his
studies and received an M.B.A. from
Harvard Business School.

Upon graduating, Harris took a job in
Houston, TX for Allied Bancshares.
After a year and a half, he returned to
Zions and became the chief financial
officer at the age of only 27. Nine years
later he was named president and CEO
of the multibillion-dollar asset bank
holding company which has seen fan-
tastic growth and success as it has
helped build communities and business
under his leadership.

In addition to his professional accom-
plishments, Harris has been an invalu-
able member of the Utah community.
He has served as president of the Utah
Foundation, chairman of the TUtah
Symphony, and chairman of the Eco-
nomic Development Corporation of
Utah. He currently serves as president
of the Shelter-the-Homeless Com-
mittee, as well as cochairman of the
Utah Committee of the Newcomen So-
ciety of the United States. Most impor-
tantly, he is a loving husband and fa-
ther of four.

This is but a small glimpse of Harris
Simmons’ contributions and accom-
plishments. I commend him to my col-
leagues as they have the opportunity
to meet with him as he serves in his
new role with the American Bankers
Association. The American Bankers
Association is privileged to have Harris
Simmons as its new chairman.e

————
TRIBUTE TO MARK SALO

e Mrs. BOXER. Mr. President, today I
wish to salute Mark Salo, who is retir-
ing this fall after more than 31 years as
the head of Planned Parenthood of San
Diego and Riverside Counties,
PPSDRC. A pioneer and visionary in
the field of reproductive health care,
he is a great champion of women’s
health and freedom of choice.

When Mark Salo began working with
San Diego Planned Parenthood in 1974,
it comprised one small clinic whose 12
employees provided 5,000 patient visits
a year. Today PPSDRC is the second-
largest Planned Parenthood affiliate in
the Nation, with an annual budget of
$35 million and 400 employees who pro-
vide more than 200,000 patient visits.

The San Diego/Riverside affiliate has
been a pioneer in the expansion of med-
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ical services to include vasectomies,
tubal ligations, prenatal care, and
mifepristone. PPSDRC oversees an
Emmy-award-winning teen theatre and
a variety of innovative teen outreach
programs. It offers local midlife serv-
ices, male and female sterilization
services, and a thriving prenatal prac-
tice.

Mark has reached across the border
from San Diego to build a Planned Par-
enthood of truly international scope by
developing and funding a binational
program in northern Baja California,
Mexico. PPSDRC’s ‘“Mexico Fund’’ sup-
ports five medical facilities in the poor
colonias around Tijuana and funds con-
traceptive programs in the foreign-
owned manufacturing plants known as
maquiladoras.

Over the years, Mark has also be-
come the most visible public advocate
of reproductive rights in the San Diego
region. He represents Planned Parent-
hood through television news, inter-
view shows, debate forums, newspaper
commentaries, and live radio appear-
ances.

I know that everyone who values
women’s health and reproductive free-
dom will join me in saluting Mark Salo
and sending him best wishes for a well-
earned, active retirement.e

——————

MESSAGE FROM THE HOUSE

At 2:22 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, announced that the House
has passed the following bill, in which
it requests the concurrence of the Sen-
ate:

H.R. 2123. An act to reauthorize the Head
Start Act to improve the school readiness of
disadvantaged children, and for other pur-
poses.

———

MEASURES REFERRED

The following bill was read the first
and the second times by unanimous
consent, and referred as indicated:

H.R. 3765. An act to extend through Decem-
ber 31, 2007, the authority of the Secretary of
the Army to accept and expend funds con-
tributed by non-Federal public entities to ex-
pedite the processing of permits; to the Com-
mittee on Environment and Public Works.

—————

MEASURES PLACED ON THE
CALENDAR

The following measure was read the
second time and placed on the cal-
endar:

S. 1771—To express the sense of Congress
and to improve reporting with respect to the
safety of workers in the response and recov-
ery activities related to Hurricane Katrina,
and for other purposes.

———————

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:
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EC-3994. A communication from the Assist-
ant Secretary of Defense, Reserve Affairs,
transmitting, pursuant to law, a report enti-
tled ‘‘Report on the Montgomery G.I. Bill for
Members of the Selected Service’”; to the
Committee on Armed Services.

EC-3995. A communication from the Acting
Director of Defense Research and Engineer-
ing, Department of Defense, transmitting,
pursuant to law, a report relative to funding
the Foreign Comparative Testing (FCT) Pro-
gram for Fiscal Year 2006; to the Committee
on Armed Services.

EC-3996. A communication from the Assist-
ant Secretary of the Army (Civil Works), De-
partment of Defense, transmitting, pursuant
to law, a report clarifying a May 4, 2005 re-
port relative to a storm damage reduction
project at Silver Strand Shoreline, Imperial
Beach, California; to the Committee on
Armed Services.

EC-3997. A communication from the Under
Secretary of Defense for Acquisition, Tech-
nology and Logistics, transmitting, pursuant
to law, a report relative to funding for Fu-
ture Combat Systems (FCS) for Fiscal Year
2006; to the Committee on Armed Services.

EC-3998. A communication from the Prin-
cipal Deputy, Office of the Under Secretary
of Defense for Personnel and Readiness,
transmitting, authorization of Lieutenant
General Duncan J. McNabb, United States
Air Force, to wear the insignia of the grade
of general in accordance with title 10, United
States Code, section 777; to the Committee
on Armed Services.

EC-3999. A communication from the Acting
Director, Defense Procurement and Acquisi-
tion Policy, Department of Defense, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘Levy on Payments to Contractors”
(DFARS Case 2004-D033) received on Sep-
tember 18, 2005; to the Committee on Armed
Services.

EC-4000. A communication from the Acting
Director, Defense Procurement and Acquisi-
tion Policy, Department of Defense, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Assignment of Contract Adminis-
tration - Exception for Defense Energy Sup-
port Center” (DFARS Case 2004-D007) re-
ceived on September 18, 2005; to the Com-
mittee on Armed Services.

EC-4001. A communication from the Acting
Director, Defense Procurement and Acquisi-
tion Policy, Department of Defense, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Restrictions on Totally Enclosed
Lifeboat Survival Systems” (DFARS Case
2004-D034) received on September 18, 2005; to
the Committee on Armed Services.

EC-4002. A communication from the Acting
Director, Defense Procurement and Acquisi-
tion Policy, Department of Defense, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Training for Contractor Personnel
Interacting with Detainees” (DFARS Case
2005-D007) received on September 18, 2005; to
the Committee on Armed Services.

EC-4003. A communication from the Chief
Justice of the Supreme Court of the United
States, transmitting, a report relative to the
proceedings of the Judicial Conference of the
United States for the March 15, 2005 session;
to the Committee on the Judiciary.

EC-4004. A communication from the Direc-
tor, Administrative Office of the United
States Courts, transmitting, pursuant to law
a report on compliance by the United States
courts of appeals and district courts with the
time limitations established for deciding ha-
beas corpus death penalty petitions under
Title I of the Antiterrorism and Effective
Death Penalty Act of 1996; to the Committee
on the Judiciary.

EC-4005. A communication from the Dep-
uty Assistant Administrator, Office of Diver-
sion Control, Drug Enforcement Administra-
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tion, Department of Justice, transmitting,
pursuant to law, the report of a rule entitled
““Scheduling of Controlled Substances:
Placement of Pregabalin into Schedule V”’
(Docket No. DEA-267F) received on Sep-
tember 18, 2005; to the Committee on the Ju-
diciary.

EC-4006. A communication from the Direc-
tor, Regulatory Management Division, U.S.
Citizenship and Immigration Services, De-
partment of Homeland Security, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“‘Adjustment of the Appeal and Motion
Fees to Recover Full Costs’ ((RIN1615-A A88)
(USCIS 2245-02)) received on September 18,
2005; to the Committee on the Judiciary.

EC-4007. A communication from the Direc-
tor, Regulations and Rulings Division, Alco-
hol and Tobacco Tax and Trade Bureau,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Establishment of the Niag-
ara Escarpment Viticultural Area”
((RIN1513-AA9T)(T.D. TTB-33)) received on
September 18, 2005; to the Committee on the
Judiciary.

EC-4008. A communication from the Direc-
tor, Regulations and Rulings Division, Alco-
hol and Tobacco Tax and Trade Bureau,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Expansion of the Russian
River Valley Viticultural Area’ ((RIN1513-
AA67)(T.D. TTB-32)) received on September
18, 2005; to the Committee on the Judiciary.

EC-4009. A communication from the Direc-
tor, Regulations and Rulings Division, Alco-
hol and Tobacco Tax and Trade Bureau,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Certification Requirements
for Imported Natural Wine (20056R-002P)”
(RIN1513-AB00) received on September 18,
2005; to the Committee on the Judiciary.

EC-4010. A communication from the Acting
Assistant Secretary, Legislative Affairs, De-
partment of State, transmitting, pursuant to
law, a report relative to efforts made by the
United Nations and the UN Specialized Agen-
cies to employ an adequate number of Amer-
icans during 2004; to the Committee on For-
eign Relations.

EC-4011. A communication from the Assist-
ant Legal Adviser for Treaty Affairs, Depart-
ment of State, transmitting, pursuant to the
Case-Zablocki Act, 1 U.S.C. 112b, as amended,
the report of the texts and background state-
ments of international agreements, other
than treaties (List 05-214—05-224); to the
Committee on Foreign Relations.

EC-4012. A communication from the Am-
bassador, U.S. Global AIDS Coordinator, De-
partment of State, transmitting, pursuant to
law, a report on the President’s Emergency
Plan for AIDS Relief: Pediatric HIV/AIDS
Treatment; to the Committee on Foreign Re-
lations.

——————

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Ms. COLLINS, from the Committee on
Homeland Security and Governmental Af-
fairs, with an amendment in the nature of a
substitute:

S. 572. A bill to amend the Homeland Secu-
rity Act of 2002 to give additional biosecurity
responsibilities to the Department of Home-
land Security.

S. 939. A Dbill to expedite payments of cer-
tain Federal emergency assistance author-
ized pursuant to the Robert T. Stafford Dis-
aster Relief and Emergency Assistance Act,
and to direct the Secretary of Homeland Se-
curity to exercise certain authority provided
under that Act.

S. 1700. A Dbill to establish an Office of the
Hurricane Katrina Recovery Chief Financial
Officer, and for other purposes.
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By Ms. COLLINS, from the Committee on
Homeland Security and Governmental Af-
fairs, without amendment:

S. 1736. A bill to provide for the participa-
tion of employees in the judicial branch in
the Federal leave transfer program for disas-
ters and emergencies.

By Ms. COLLINS, from the Committee on
Homeland Security and Governmental Af-
fairs, with amendments:

S. 1738. A bill to expand the responsibilities
of the Special Inspector General for Iraq Re-
construction to provide independent objec-
tive audits and investigations relating to the
Federal programs for Hurricane Katrina re-
covery.

By Ms. COLLINS, from the Committee on
Homeland Security and Governmental Af-
fairs, without amendment:

S. 1777. An original bill to provide relief for
the victims of Hurricane Katrina.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. CORNYN (for himself and Ms.
MIKULSKI):

S. 1774. A bill to amend the Public Health
Service Act to provide for the expansion, in-
tensification, and coordination of the activi-
ties of the National Heart, Lung, and Blood
Institute with respect to research on pul-
monary hypertension; to the Committee on
Health, Education, Labor, and Pensions.

By Ms. SNOWE (for herself, Mrs. LIN-
COLN, Mr. CHAFEE, Mr. OBAMA, and
Mr. ROCKEFELLER):

S. 1775. A Dbill to amend the Internal Rev-
enue Code of 1986 to modify the income
threshold used to calculate the refundable
portion of the child tax credit; to the Com-
mittee on Finance.

By Mr. DAYTON:

S. 1776. A bill to amend the Federal Crop
Insurance Act to establish permanent au-
thority for the Secretary of Agriculture to
quickly provide disaster relief to agricul-
tural producers that incur crop losses as a
result of damaging weather or related condi-
tion in federally declared disaster areas, and
for other purposes; to the Committee on Ag-
riculture, Nutrition, and Forestry

By Ms. COLLINS:

S. 1777. An original bill to provide relief for
the victims of Hurricane Katrina; from the
Committee on Homeland Security and Gov-
ernmental Affairs; placed on the calendar.

By Mr. GRASSLEY (for himself and
Mr. BAUCUS):

S. 1778. A bill to extend medicare cost-
sharing for qualifying individuals through
September 2006, to extend the Temporary As-
sistance for Needy Families Program, transi-
tional medical assistance under the Medicaid
Program, and related programs through
March 31, 2006, and for other purposes; to the
Committee on Finance.

By Mr. TALENT (for himself,
ALLEN, and Mr. COLEMAN):

S.J. Res. 25. A joint resolution proposing
an amendment to the Constitution of the
United States to authorize the President to
reduce or disapprove any appropriation in
any bill presented by Congress; to the Com-
mittee on the Judiciary.

By Mrs. DOLE:

S.J. Res. 26. A joint resolution proposing
an amendment to the Constitution of the
United States relative to the line item veto;
to the Committee on the Judiciary.

Mr.
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SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. SALAZAR (for himself and Mr.
ALLARD):

S. Res. 2562. A resolution recognizing the
Bicentennial Anniversary of Zebulon Mont-
gomery Pike’s explorations in the interior
west of the United States; to the Committee
on the Judiciary.

By Mr. SCHUMER (for himself and
Mrs. CLINTON):

S. Res. 253. A resolution designating Octo-
ber 7, 2005, as ‘‘National ‘It’s Academic’ Tele-
vision Quiz Show Day’’; to the Committee on
the Judiciary.

———

ADDITIONAL COSPONSORS

S. 27
At the request of Mrs. HUTCHISON, the
name of the Senator from South Da-
kota (Mr. THUNE) was added as a co-
sponsor of S. 27, a bill to amend the In-
ternal Revenue Code of 1986 to make
permanent the deduction of State and
local general sales taxes.
S. 37
At the request of Mrs. FEINSTEIN, the
name of the Senator from Connecticut
(Mr. DoDD) was added as a cosponsor of
S. 37, a bill to extend the special post-
age stamp for breast cancer research
for 2 years.
S. 191
At the request of Mr. SMITH, the
name of the Senator from Idaho (Mr.
CRAIG) was added as a cosponsor of S.
191, a bill to extend certain trade pref-
erences to certain least-developed
countries, and for other purposes.
S. 438
At the request of Mr. ENSIGN, the
name of the Senator from Vermont
(Mr. JEFFORDS) was added as a cospon-
sor of S. 438, a bill to amend title XVIII
of the Social Security Act to repeal the
medicare outpatient rehabilitation
therapy caps.
S. 484
At the request of Mr. WARNER, the
name of the Senator from Arizona (Mr.
KyYL) was added as a cosponsor of S. 484,
a bill to amend the Internal Revenue
Code of 1986 to allow Federal civilian
and military retirees to pay health in-
surance premiums on a pretax basis
and to allow a deduction for TRICARE
supplemental premiums.
S. 612
At the request of Mr. SPECTER, the
name of the Senator from New Hamp-
shire (Mr. SUNUNU) was added as a co-
sponsor of S. 612, a bill to require the
Secretary of the Army to award the
Combat Medical Badge or another com-
bat badge for Army helicopter medical
evacuation ambulance (Medevac) pilots
and crews.
S. 625
At the request of Mr. SCHUMER, the
name of the Senator from Louisiana
(Ms. LANDRIEU) was added as a cospon-
sor of S. 625, a bill to amend the Inter-
nal Revenue Code of 1986 to allow a

CONGRESSIONAL RECORD — SENATE

$1,000 refundable credit for individuals
who are bona fide volunteer members
of volunteer firefighting and emer-
gency medical service organizations.
S. 756
At the request of Mr. BENNETT, the
names of the Senator from Massachu-
setts (Mr. KENNEDY) and the Senator
from Iowa (Mr. HARKIN) were added as
cosponsors of S. 756, a bill to amend the
Public Health Service Act to enhance
public and health professional aware-
ness and understanding of lupus and to
strengthen the Nation’s research ef-
forts to identify the causes and cure of
lupus.
S. 910
At the request of Ms. LANDRIEU, the
names of the Senator from Maryland
(Mr. SARBANES) and the Senator from
New Jersey (Mr. LAUTENBERG) were
added as cosponsors of S. 910, a bill to
require that health plans provide cov-
erage for a minimum hospital stay for
mastectomies, lumpectomies, and
lymph node dissection for the treat-
ment of breast cancer and coverage for
secondary consultations.
S. 969
At the request of Mr. OBAMA, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 969, a bill to amend the Public
Health Service Act with respect to
preparation for an influenza pandemic,
including an avian influenza pandemic,
and for other purposes.
S. 1112
At the request of Mr. GRASSLEY, the
name of the Senator from Utah (Mr.
HATCH) was added as a cosponsor of S.
1112, a bill to make permanent the en-
hanced educational savings provisions
for qualified tuition programs enacted
as part of the Economic Growth and
Tax Relief Reconciliation Act of 2001.
S. 1139
At the request of Mr. SANTORUM, the
name of the Senator from Colorado
(Mr. ALLARD) was added as a cosponsor
of S. 1139, a bill to amend the Animal
Welfare Act to strengthen the ability
of the Secretary of Agriculture to regu-
late the pet industry.
S. 1191
At the request of Mr. SALAZAR, the
name of the Senator from West Vir-
ginia (Mr. ROCKEFELLER) was added as
a cosponsor of S. 1191, a bill to estab-
lish a grant program to provide innova-
tive transportation options to veterans
in remote rural areas.
S. 1227
At the request of Ms. STABENOW, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 1227, a bill to improve
quality in health care by providing in-
centives for adoption of modern infor-
mation technology.
S. 1358
At the request of Mr. DURBIN, the
name of the Senator from Iowa (Mr.
HARKIN) was added as a cosponsor of S.
1358, a bill to protect scientific integ-
rity in Federal research and policy-
making.
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S. 1367
At the request of Mr. ALEXANDER, the
name of the Senator from Arizona (Mr.
McCAIN) was added as a cosponsor of S.
1367, a bill to provide for recruiting, se-
lecting, training, and supporting a na-
tional teacher corps in underserved
communities.
S. 1440
At the request of Mr. CRAPO, the
names of the Senator from Washington
(Mrs. MURRAY) and the Senator from
California (Mrs. BOXER) were added as
cosponsors of S. 1440, a bill to amend
title XVIII of the Social Security Act
to provide coverage for cardiac reha-
bilitation and pulmonary rehabilita-
tion services.
S. 1488
At the request of Mr. VITTER, the
name of the Senator from Colorado
(Mr. ALLARD) was added as a cosponsor
of S. 1488, a bill to withhold funding
from the United Nations if the United
Nations abridges the rights provided by
the Second Amendment to the Con-
stitution, and for other purposes.
S. 1500
At the request of Ms. LANDRIEU, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 1500, a bill to authorize
the National Institute of Environ-
mental Health Sciences to develop
multidisciplinary research centers re-
garding women’s health and disease
prevention and to conduct and coordi-
nate a research program on hormone
disruption, and for other purposes.
S. 1630
At the request of Mr. OBAMA, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 1630, a bill to direct the Secretary
of Homeland Security to establish the
National Emergency Family Locator
System.
S. 1631
At the request of Mr. DORGAN, the
name of the Senator from Rhode Island
(Mr. REED) was added as a cosponsor of
S. 1631, a bill to amend the Internal
Revenue Code of 1986 to impose a tem-
porary windfall profit tax on crude oil
and to rebate the tax collected back to
the American consumer, and for other
purposes.
S. 1700
At the request of Mr. COBURN, the
names of the Senator from Maine (Ms.
CoLLINS), the Senator from Con-
necticut (Mr. LIEBERMAN) and the Sen-
ator from Rhode Island (Mr. REED)
were added as cosponsors of S. 1700, a
bill to establish an Office of the Hurri-
cane Katrina Recovery Chief Financial
Officer, and for other purposes.
S. 1723
At the request of Ms. COLLINS, the
name of the Senator from Massachu-
setts (Mr. KENNEDY) was added as a co-
sponsor of S. 1723, a bill to amend the
Magnuson-Stevens Fishery Conserva-
tion and Management Act to establish
a grant program to ensure waterfront
access for commercial fisherman, and
for other purposes.
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S. 1725
At the request of Mr. LIEBERMAN, the
names of the Senator from Washington
(Ms. CANTWELL), the Senator from Col-
orado (Mr. SALAZAR), the Senator from
Virginia (Mr. WARNER) and the Senator
from Minnesota (Mr. COLEMAN) were
added as cosponsors of S. 1725, a bill to
strengthen Federal leadership, provide
grants, enhance outreach and guidance,
and provide other support to State and
local officials to enhance emergency
communications capabilities, to
achieve communications interoper-
ability, to foster improved regional
collaboration and coordination, to pro-
mote more efficient utilization of fund-
ing devoted to public safety commu-
nications, to promote research and de-
velopment by both the public and pri-
vate sectors for first responder commu-
nications, and for other purposes.
S. 1738
At the request of Ms. COLLINS, the
name of the Senator from Louisiana
(Mr. VITTER) was added as a cosponsor
of S. 1738, a bill to expand the respon-
sibilities of the Special Inspector Gen-
eral for Iraq Reconstruction to provide
independent objective audits and inves-
tigations relating to the Federal pro-
grams for Hurricane Katrina recovery.
At the request of Mr. JOHNSON, his
name was added as a cosponsor of S.
1738, supra.
S. 1761
At the request of Mr. THUNE, the
names of the Senator from Pennsyl-
vania (Mr. SANTORUM) and the Senator
from South Carolina (Mr. DEMINT)
were added as cosponsors of S. 1761, a
bill to clarify the liability of govern-
ment contractors assisting in rescue,
recovery, repair, and reconstruction
work in the Gulf Coast region of the
United States affected by Hurricane
Katrina or other major disasters.
S. 1769
At the request of Mr. ENZI, the names
of the Senator from Georgia (Mr.
ISAKSON) and the Senator from Rhode
Island (Mr. REED) were added as co-
sponsors of S. 1769, a bill to provide re-
lief to individuals and businesses af-
fected by Hurricane Katrina related to
healthcare and health insurance cov-
erage, and for other purposes.
S. 1772
At the request of Mr. INHOFE, the
name of the Senator from Colorado
(Mr. ALLARD) was added as a cosponsor
of S. 1772, a bill to streamline the refin-
ery permitting process, and for other
purposes.
S. CON. RES. 53
At the request of Mr. OBAMA, the
name of the Senator from Maryland
(Mr. SARBANES) was added as a cospon-
sor of S. Con. Res. 53, a concurrent res-
olution expressing the sense of Con-
gress that any effort to impose photo
identification requirements for voting
should be rejected.
S. RES. 87
At the request of Mr. THUNE, the
name of the Senator from Montana
(Mr. BURNS) was added as a cosponsor
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of S. Res. 87, a resolution expressing
the sense of the Senate regarding the
resumption of beef exports to Japan.
S. RES. 180
At the request of Mr. SCHUMER, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. Res. 180, a resolution sup-
porting the goals and ideals of a Na-
tional Epidermolysis Bullosa Aware-
ness Week to raise public awareness
and understanding of the disease and to
foster understanding of the impact of
the disease on patients and their fami-
lies.
S. RES. 184
At the request of Mr. FRIST, his name
was added as a cosponsor of S. Res. 184,
a resolution expressing the sense of the
Senate regarding manifestations of
anti-Semitism by United Nations mem-
ber states and urging action against
anti-Semitism by United Nations offi-
cials, United Nations member states,
and the Government of the United
States, and for other purposes.
S. RES. 237
At the request of Mr. VOINOVICH, the
name of the Senator from Mississippi
(Mr. LoTT) was added as a cosponsor of
S. Res. 237, a resolution expressing the
sense of the Senate on reaching an
agreement on the future status of
Kosovo.
AMENDMENT NO. 1472
At the request of Mr. SPECTER, the
name of the Senator from New Hamp-
shire (Mr. SUNUNU) was added as a co-
sponsor of amendment No. 1472 in-
tended to be proposed to S. 1042, an
original bill to authorize appropria-
tions for fiscal year 2006 for military
activities of the Department of De-
fense, for military construction, and
for defense activities of the Depart-
ment of Energy, to prescribe personnel
strengths for such fiscal year for the
Armed Forces, and for other purposes.
AMENDMENT NO. 1502
At the request of Mr. KERRY, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of amendment No. 1502 in-
tended to be proposed to S. 1042, an
original bill to authorize appropria-
tions for fiscal year 2006 for military
activities of the Department of De-
fense, for military construction, and
for defense activities of the Depart-
ment of Energy, to prescribe personnel
strengths for such fiscal year for the
Armed Forces, and for other purposes.
AMENDMENT NO. 1503
At the request of Mr. KERRY, the
name of the Senator from Nevada (Mr.
ENSIGN) was added as a cosponsor of
amendment No. 1503 intended to be pro-
posed to S. 1042, an original bill to au-
thorize appropriations for fiscal year
2006 for military activities of the De-
partment of Defense, for military con-
struction, and for defense activities of
the Department of Energy, to prescribe
personnel strengths for such fiscal year
for the Armed Forces, and for other
purposes.
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STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. CORNYN (for himself and
Ms. MIKULSKI):

S. 1774. A Dbill to amend the Public
Health Service Act to provide for the
expansion, intensification, and coordi-
nation of the activities of the National
Heart, Lung, and Blood Institute with
respect to research on pulmonary hy-
pertension; to the Committee on
Health, Education, Labor, and Pen-
sions.

Mr. CORNYN. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1774

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Pulmonary
Hypertension Research Act of 2005°.

SEC. 2. FINDINGS.

Congress finds the following:

(1) In order to take full advantage of the
tremendous potential for finding a cure or ef-
fective treatment, the Federal investment in
pulmonary hypertension must be expanded,
and coordination among the national re-
search institutes of the National Institutes
of Health must be strengthened.

(2) Pulmonary hypertension (‘*‘PH”) is a se-
rious and often fatal condition where the
blood pressure in the lungs rises to dan-
gerously high levels. In PH patients, the
walls of the arteries that take blood from
the right side of the heart to the lungs thick-
en and constrict. As a result, the right side
of the heart has to pump harder to move
blood into the lungs, causing it to enlarge
and ultimately fail.

(3) In the United States it has been esti-
mated that 300 new cases of PPH are diag-
nosed each year, or about 2 persons per mil-
lion population per year; the greatest num-
ber are reported in women between the ages
of 21 and 40. While at one time the disease
was thought to occur among young women
almost exclusively, we now know, however,
that men and women in all age ranges, from
very young children to elderly people, can
develop PPH. It also affects people of all ra-
cial and ethnic origins, with African Ameri-
cans suffering from a mortality rate twice as
high as that affecting Caucasians.

(4) The low prevalence of PPH makes
learning more about the disease extremely
difficult. Studies of PPH also have been dif-
ficult because a good animal model of the
disease has not been available.

(5) In about 6 to 10 percent of cases, PPH is
familial. The familial PPH gene is located on
chromosome 2 and was discovered in July
2000. This discovery provided new insights
for determining the molecular basis of PPH
and opened new avenues of study for under-
standing the fundamental nature of the dis-
ease.

(6) In the more advanced stages of PPH,
the patient is able to perform only minimal
activity and has symptoms even when rest-
ing. The disease may worsen to the point
where the patient is completely bedridden.

(7) PPH remains a diagnosis of exclusion
and is rarely picked up in a routine medical
examination. Even in its later stages, the
signs of the disease can be confused with
other conditions affecting the heart and
lungs. The use of new diagnostic standards
has been positively related to the rates of di-
agnosis.
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(8) In 1981, the National Heart, Lung, and
Blood Institute established the first PPH-pa-
tient registry in the world. The registry fol-
lowed 194 people with PPH over a period of at
least 1 year and, in some cases, for as long as
7.5 years. Much of what we know about the
illness today stems from this study.

(9) As research progresses, so do treat-
ments for PH. Currently, there are 4 FDA-ap-
proved medications for PH and 3 more in
trials. However, all medications are not ef-
fective on all patients. Lung transplantation
is often considered a treatment of last resort
for PH.

(10) Because we still do not understand the
cause or have a cure for PPH, basic research
studies are focusing on the possible involve-
ment of immunologic and genetic factors in
the cause and progression of PPH, looking at
agents that cause narrowing of the pul-
monary blood vessels, and identifying factors
that cause growth of smooth muscle and for-
mation of scar tissue in the vessel walls.

(11) Secondary pulmonary hypertension
(““SPH”’) means the cause is known. Common
causes of SPH are the breathing disorders
emphysema and bronchitis. Other less fre-
quent causes are the inflammatory or col-
lagen vascular diseases such as scleroderma,
CREST syndrome, or systemic lupus
erythematosus (‘‘SLE’’). Other causes in-
clude congenital heart diseases that cause
shunting of extra blood through the lungs
like ventricular and atrial septal defects,
chronic pulmonary thromboembolism, HIV
infection, and liver disease. Sickle cell ane-
mia is also linked to SPH, with preliminary
studies suggesting that approximately one
third of sickle cell patients develop SPH.
SEC. 3. EXPANSION, INTENSIFICATION, AND CO-

ORDINATION OF ACTIVITIES OF NA-
TIONAL HEART, LUNG, AND BLOOD
INSTITUTE WITH RESPECT TO RE-
SEARCH ON PULMONARY HYPER-
TENSION.

Subpart 2 of part C of title IV of the Public
Health Service Act (42 U.S.C. 285b et seq.) is
amended by inserting after section 424B the
following section:

“PULMONARY HYPERTENSION

‘“SEC. 424C. (a) IN GENERAL.—

‘(1) EXPANSION OF ACTIVITIES.—The Direc-
tor of the Institute shall expand, intensify,
and coordinate the activities of the Institute
with respect to research on pulmonary hy-
pertension.

‘(2) COORDINATION WITH OTHER INSTI-
TUTES.—The Director of the Institute shall
coordinate the activities of the Director
under paragraph (1) with similar activities
conducted by other national research insti-
tutes and agencies of the National Institutes
of Health to the extent that such Institutes
and agencies have responsibilities that are
related to pulmonary hypertension.

‘‘(b) CENTERS OF EXCELLENCE.—

‘(1) IN GENERAL.—In carrying out sub-
section (a), the Director of the Institute
shall make grants to, or enter into contracts
with, public or nonprofit private entities for
the development and operation of centers to
conduct research on pulmonary hyper-
tension.

‘(2) RESEARCH, TRAINING, AND INFORMATION
AND EDUCATION.—

‘““(A) IN GENERAL.—With respect to pul-
monary hypertension, each center assisted
under paragraph (1) shall—

‘(i) conduct basic and clinical research
into the cause, diagnosis, early detection,
prevention, control, and treatment of such
disease;

‘‘(ii) conduct training programs for sci-
entists and health professionals;

‘“(iii) conduct programs to provide infor-
mation and continuing education to health
professionals; and
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‘“(iv) conduct programs for the dissemina-
tion of information to the public.

“(B) STIPENDS FOR TRAINING OF HEALTH
PROFESSIONALS.—A center under paragraph
(1) may use funds provided under such para-
graph to provide stipends for scientists and
health professionals enrolled in the programs
described in subparagraph (A)(ii).

¢“(3) COORDINATION OF CENTERS; REPORTS.—
The Director shall, as appropriate, provide
for the coordination of information among
centers under paragraph (1) and ensure reg-
ular communication between such centers,
and may require the periodic preparation of
reports on the activities of the centers and
the submission of the reports to the Direc-
tor.

‘‘(4) ORGANIZATION OF CENTERS.—Hach cen-
ter under paragraph (1) shall use the facili-
ties of a single institution, or be formed from
a consortium of cooperating institutions,
meeting such requirements as may be pre-
scribed by the Director.

¢“(5) NUMBER OF CENTERS; DURATION OF SUP-
PORT.—The Director shall, subject to the ex-
tent of amounts made available in appropria-
tions Acts, provide for the establishment of
not less than 3 centers under paragraph (1).
Support of such a center may be for a period
not exceeding 5 years. Such period may be
extended for 1 or more additional periods not
exceeding 5 years if—

‘““(A) the operations of such center have
been reviewed by an appropriate technical
and scientific peer review group established
by the Director; and

“(B) such group has recommended to the
Director that such period should be ex-
tended.

““(c) DATA SYSTEM; CLEARINGHOUSE.—

‘(1) DATA SYSTEM.—The Director of the In-
stitute shall establish a data system for the
collection, storage, analysis, retrieval, and
dissemination of data derived from patient
populations with pulmonary hypertension,
including, where possible, data involving
general populations for the purpose of identi-
fying individuals at risk of developing such
condition.

¢“(2) CLEARINGHOUSE.—The Director of the
Institute shall establish an information
clearinghouse to facilitate and enhance,
through the effective dissemination of infor-
mation, knowledge and understanding of pul-
monary hypertension by health profes-
sionals, patients, industry, and the public.

‘(d) PuBLic INPUT.—In carrying out sub-
section (a), the Director of the Institute
shall provide for means through which the
public can obtain information on the exist-
ing and planned programs and activities of
the National Institutes of Health with re-
spect to primary hypertension and through
which the Director can receive comments
from the public regarding such programs and
activities.

‘“(e) REPORTS.—The Director of the Insti-
tute shall prepare biennial reports on the ac-
tivities conducted and supported under this
section, and shall include such reports in the
biennial reports prepared by the Director
under section 407.

“(f) AUTHORIZATION OF APPROPRIATIONS.—
For the purpose of carrying out this section,
there is authorized to be appropriated
$50,000,000 for each of the fiscal years 2006
through 2010.”.

Ms. MIKULSKI. Mr. President, I rise
today with Senator CORNYN to intro-
duce the “Pulmonary Hypertension Re-
search Act of 2005.”” This important
legislation increases funding for med-
ical research dedicated to finding
treatments and possibly a cure for Pul-
monary Hypertension (PH), and would
establish Centers of Excellence that
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would be charged with educating
health professionals and the public
about the disease.

PH is a serious, often fatal condition.
It is estimated that more than 100,000
Americans suffer from pulmonary hy-
pertension. It does not discriminate
based on race, gender or age. However,
women are more than twice as likely
as men to develop the condition. PH is
characterized by dangerously high
blood pressure in the lungs. In PH pa-
tients, the walls of the arteries that
take blood from the right side of the
heart to the lungs thicken so much
that they restrict the flow of blood.

The Pulmonary Hypertension Re-
search Act would do three things:
First, it expands PH research at the
National Heart, Lung and Blood Insti-
tute at the NIH, authorizing $250 mil-
lion over five years to fund PH re-
search. Additional funding would help
researchers further understand PH and
develop new treatment options for the
illness.

Second, the legislation would estab-
lish ‘‘Centers of Excellence’” which
would focus on PH research and edu-
cation efforts for both health profes-
sionals and the general public. One of
the greatest tragedies of PH is that it
often goes undiagnosed. Most Ameri-
cans have never heard of PH and do not
know that symptoms such as shortness
of breath, fatigue, and dizziness are
common indicators of the illness. Last-
ly, the legislation establishes a data
system and clearinghouse at the Na-
tional Heart, Lung and Blood Institute
that would disseminate information on
PH to the general public in order to fa-
cilitate more accurate and timely diag-
nosis.

Since my first days in Congress, I
have been fighting to make sure
women don’t get left out or left behind
when it comes to their health. From
women’s inclusion in clinical trials to
quality standards for mammograms, I
have led the way to make sure women’s
health needs are treated fairly and
taken seriously. This legislation builds
on these past successes to address this
silent disease among young American
women. I look forward to working with
my colleagues to get this bill signed
into law.

By Ms. SNOWE (for herself, Mrs.
LINCOLN, Mr. CHAFEE, Mr.
OBAMA, and Mr. ROCKEFELLER):

S. 1775. A bill to amend the Internal
Revenue Code of 1986 to modify the in-
come threshold used to calculate the
refundable portion of the child tax
credit; to the Committee on Finance.

Ms. SNOWE. Mr. President, today
Congress is confronted with how to
best provide tax relief to American
families earning slightly more than the
minimum wage. We can do that by ex-
panding the availability of the child
tax credit to more working families.

In 2001, I pushed to make the child
tax credit refundable for workers mak-
ing around the minimum wage. As en-
acted in 2001, a portion of a taxpayer’s
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child tax credit would be refundable—
up to 10 percent of earnings above
$10,000.

Last year, Congress passed the Work-
ing Families Tax Relief of 2004, which
increased from 10 percent to 15 percent
the portion of the child tax credit that
is refundable. Although the legislation
increased the amount of the refundable
child credit, it failed to increase the
number of families eligible for the ben-
efit. The consequences are serious for
low-income Americans living paycheck
to paycheck. It means that tens of
thousands of low-income families will
be completely ineligible for a credit
they should receive.

This year, because the income
threshold is indexed, only taxpayers
earning over $11,000 are eligible to re-
ceive the refundable portion of the
child tax credit. Low-income families
earning less than $11,000 are shut out of
the child tax credit completely.

For example, a single mother who
earns the minimum wage and works a
40 hour week for all 52 weeks of the
year fails to qualify for the refundable
portion of the child tax credit. Since
the mother earns $10,700, she is a mere
$300 away from qualifying for the cred-
it. Worse, if the single mother does not
receive a raise the following year, it
will be even tougher to qualify because
the $11,000 she originally needed to
earn is adjusted for inflation and will
increase.

I am introducing legislation, the
Working Family Child Assistance Act,
with Senators  LINCOLN, CHAFEE,
OBAMA, and ROCKEFELLER that will en-
able more hard-working, low-income
families to receive the refundable child
credit this year. My legislation returns
to $10,000 the amount of income a fam-
ily must earn to qualify for the credit.
Moreover, my bill would ‘‘deindex’ the
$10,000 threshold for inflation, so fami-
lies failing to get a raise each year
would not lose benefits.

Most notably, my bill is identical to
the refundable child credit proposal the
Senate passed in May 2001 as part of its
version of that year’s tax bill. Al-
though I was able to ensure that a re-
fundable child credit would be part of
the final bill sent to President Bush,
conferees did index the $10,000 thresh-
old to inflation despite my best efforts.

The staff of the Joint Committee on
Taxation estimates that this legisla-
tion will allow an additional 600,000
families to benefit from the refundable
child tax credit.

For example, the legislation provides
a $113 child credit to a mom who earns
$10,750 per year. That’s money she
could use to buy groceries, rent, school
books and other family necessities.

The Commerce Department recently
reported that between August 2004 and
August 2005 average weekly wages ad-
justed for inflation fell 1.1 percent. Ob-
viously, families need all the help we
can give them.

Our families and our country are bet-
ter off when government lets people
keep more of what they earn. Parents
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deserve their per-child tax credit, and
this bill rewards families for work.

I am committed to this issue and
have called on President Bush to work
with Congress so we can help an addi-
tional one million children, whose par-
ents and guardians struggle every day
to take care of them.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1775

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Working

Family Child Assistance Act”.

SEC. 2. $10,000 INCOME THRESHOLD USED TO
CALCULATE REFUNDABLE PORTION
OF CHILD TAX CREDIT.

(a) IN GENERAL.—Section 24(d) of the Inter-
nal Revenue Code of 1986 (relating to portion
of credit refundable) is amended—

(1) by striking ‘‘as exceeds’ and all that
follows through ‘‘, or” in paragraph (1)(B)(i)
and inserting ‘‘as exceeds $10,000, or’’, and

(2) by striking paragraph (3).

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
yvears beginning after December 31, 2004.

(c) APPLICATION OF SUNSET TO THIS SEC-
TION.—Each amendment made by this sec-
tion shall be subject to title IX of the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001 to the same extent and in the
same manner as the provision of such Act to
which such amendment relates.

Mr. President, I rise to speak about
the Child Tax Credit and to support S.
1775, a bill I’ve worked on with Sen-
ators SNOWE and LINCOLN. I am proud
to cosponsor this bill to help working
families get all the tax relief they de-
serve. The Child Credit is an important
component of our federal tax code, and
S. 1775 is an important step in making
the credit more valuable and more fair
for those who need it most.

The Child Credit recognizes that rais-
ing children is expensive and allows
middle class families to claim a credit
of $1,000 per child against their federal
income tax. That’s a big help.

Importantly, the Child Credit also
recognizes the particular vulnerability
of low-income families with children.
Since the credit is refundable to the ex-
tent of 15% of a taxpayer’s earned in-
come in excess of $10,750, families earn-
ing more than that threshold level of
income get at least a partial benefit
even if they have no federal income tax
liability. The benefit may be small for
families with low incomes, but every
penny helps defray the rising costs of
being a working parent in America
today.

Unfortunately, as currently struc-
tured, the Child Credit leaves more and
more families out of the benefit each
year. That’s because the income
threshold for eligibility rises annually
at the rate of inflation even though
family incomes may not rise as fast.
That means that if you earn the min-
imum wage, which has not increased
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since 1997, or if your wage is low and
you didn’t get a raise, or if you worked
fewer hours than the year before, then
your tax refund probably shrunk. It
may even have disappeared. That
strikes me as unfair, and it’s what al-
most four and a half million house-
holds with children will experience this
year.

Generally, indexing the parameters
of the tax system for inflation makes
sense because it neutralizes the effects
of inflation on the tax system. In this
case, however, indexing the threshold
results in an unfair tax increase for
low-income families whose incomes are
stagnant or falling. Recent data indi-
cates that the typical low-income
household actually saw its earnings de-
cline during the first few years of this
decade. At the same time, the costs of
housing, childcare, and driving to work
have increased.

This bill returns the threshold to its
original level of $10,000 and freezes it,
thereby expanding the benefit to in-
clude more kids and protecting those
families from unfair tax increases due
to inflation. This is an important step
in improving the fairness of our tax
code and providing necessary support
to working families.

In time, I hope we will do more. It is
unfair that more than eight million
children in families with incomes too
low to qualify even for a partial cred-
it—these are incomes far below the fed-
eral poverty level—get no benefit at
all. Ironically, these children have the
greatest needs, and their parents pay
an enormous share of their incomes in
taxes and basic services, such as food,
housing, and clothing.

America can do better. In time, I
hope we will tackle the broader chal-
lenge of ensuring that their parents
have jobs that pay living wages, a
home they can afford, a school district
that enables a life of opportunity, a
community that cares for its children,
and the faith that hard work and per-
sonal commitment pay off. America
can do this.

I urge my colleagues to join me in
supporting this important bill as a first
step in partnering with me in address-
ing the broader goal of equal oppor-
tunity for all.

By Mr. GRASSLEY (for himself
and Mr. BAUCUS):

S. 1778. A bill to extend medicare
cost-sharing for qualifying individuals
through September 2006, to extend the
Temporary Assistance for Needy Fami-
lies Program, transitional medical as-
sistance under the Medicaid Program,
and related programs through March
31, 2006, and for other purposes; to the
Committee on Finance.

Mr. GRASSLEY. Mr. President, I am
pleased to join with my colleague Sen-
ator MAX BAUCUS in introducing the
“Medicare Cost-Sharing and Welfare
Extension Act of 2005.”

This legislation extends the Tem-
porary Assistance for Needy Families,
TANF, for 3 months and provides fund-
ing for 6 months of Transitional Med-
ical Assistance, TMA, for families
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making the transition from welfare to
work. As my colleagues know, H.R.
3672, which has been signed into law,
would extend TANF until December 31,
2005, so this legislation represents a
total extension of TANF until the end
of March, 2006.

This is the twelfth extension of
TANF and related programs. Welfare
reform reauthorization should have
been passed years ago. Too many fami-
lies are languishing on the welfare rolls
and we are seeing a backsliding of the
improvements that we saw in the early
years, after welfare reform. Child care
funding has remained stagnant. States
have been operating their welfare pro-
grams under a cloud of uncertainty re-
garding what a final Federal welfare
reauthorization bill would require of
them. We need to make some critical
reforms to build on the success of the
1996 bill and give States the ability to
manage and plan for their welfare pro-
grams. I am hopeful that this rep-
resents the final short-term extension
of TANF and that the Congress will act
quickly to pass a comprehensive wel-
fare bill.

Additionally, this legislation in-
cludes a provision to extend cost-shar-
ing assistance to qualifying individ-
uals, QIs, for the Medicare Part B pre-
mium through September, 2006. This
program has been helping vulnerable
individuals with incomes between 120
and 135 percent of the Federal Poverty
Level since 1997. It is estimated that
the Part B premiums will cost a bene-
ficiary $88.50 a month, an increase of
$10.30 from the current $78.20 premium.
For these low-income individuals, that
represents a significant percentage of
their monthly income. The President’s
budget includes a one year extension of
the QI program.

Both the QI and TANF programs pro-
vide critical support to individuals and
families with children who are in
need—folks who otherwise might not
be able to get healthcare services or
make ends meet.

I urge my colleagues to support this
legislation.

By Mr. TALENT (for himself, Mr.
ALLEN, and Mr. COLEMAN):

S.J. Res. 25. A joint resolution pro-
posing an amendment to the Constitu-
tion of the United States to authorize
the President to reduce or disapprove
any appropriation any bill present by
Congress; to the Committee on the Ju-
diciary.

Mr. TALENT. Mr. President, I ask
unanimous consent that the text of the
joint resolution be printed in the
RECORD.

There being no objection, the joint
resolution was ordered to be printed in
the Record, as follows:

S.J. REs. 25

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled (two-thirds of each House
concurring therein), That the following article
is proposed as an amendment to the Con-
stitution of the United States, which shall be
valid to all intents and purposes as part of
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the Constitution when ratified by the legis-
latures of three-fourths of the several States
within seven years after the date of its sub-
mission by the Congress:

““ARTICLE —

‘“SECTION 1. The President may reduce or
disapprove any appropriation in any bill,
order, resolution, or vote, which is presented
to the President under section 7 of Article I.

‘“‘SECTION 2. Any legislation that the Presi-
dent approves and signs, after being amended
pursuant to section 1, shall become law as so
modified.

‘““The President shall return those portions
of the legislation that contain reduced or
disapproved appropriations with objections
to the House where such legislation origi-
nated.

“Congress may separately consider any re-
duced or disapproved appropriations in the
manner prescribed under section 7 of Article
I for bills disapproved by the President.

“SECTION 3. This article shall take effect
on the first day of the first session of Con-
gress beginning after the date of ratifica-
tion.”.

——

SUBMITTED RESOLUTION

SENATE RESOLUTION 252—RECOG-
NIZING THE BICENTENNIAL AN-
NIVERSARY OF ZEBULON MONT-
GOMERY PIKE’S EXPLORATIONS
IN THE INTERIOR WEST OF THE
UNITED STATES

Mr. SALAZAR (for himself and Mr.
ALLARD) submitted the following reso-
lution; which was referred to the Com-
mittee on the Judiciary:

S. RES. 252

Whereas Zebulon Montgomery Pike was
born January 5, 1779, in Lamberton, New Jer-
sey, to a military family, which quickly was
on the move across the Nation with Pike
growing up on frontier military posts;

Whereas Zebulon Montgomery Pike served
the United States with distinction, initially
as a commissioned First Lieutenant in the
First Infantry Regiment of the United States
Army, later as a Captain, further as a Colo-
nel of the 15th Regiment during the War of
1812, and ultimately as a Brigadier General
in 1813;

Whereas in July of 1806, Zebulon Mont-
gomery Pike was given the assignment of
leading an expedition west from present-day
St. Louis, Missouri, up the Arkansas River
to its source in the highest of the Rocky
Mountains, then into Colorado’s San Luis
Valley;

Whereas Zebulon Montgomery Pike and his
expedition traveled through the present day
states of Missouri, Nebraska, Kansas, and
Colorado observing the geography, natural
history, and population of the country
through which he passed;

Whereas Zebulon Montgomery Pike and his
expedition reached the site of present day
Pueblo, Colorado on November 23, 1806, and,
fascinated with a blue peak in the Rocky
Mountains to the west, Pike set out to ex-
plore the mountain;

Whereas Zebulon Montgomery Pike was
prevented from completing the ascent due to
waist-deep snow, inadequate clothing, and
sub-zero temperatures, and so chose to turn
back for the safety of his expedition;

Whereas Zebulon Montgomery Pike never
set foot on ‘‘Pike’s Peak’ but did contribute
significantly to the interior west’s early ex-
ploration through the headwaters of the Ar-
kansas River;

Whereas Zebulon Montgomery Pike and his
expedition found the area of present day
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Great Sand Dunes National Park in Colorado
and the headwaters of the Rio Grande, which
he mistakenly thought was the Red River;
and

Whereas on April 27, 1813, Zebulon Mont-
gomery Pike died in valiant service to his
country, leading an attack on York, later to
become Toronto, during the War of 1812:
Now, therefore, be it

Resolved, That the Senate—

(1) recognizes the year 2006 as the 200th an-
niversary of Zebulon Montgomery Pike’s dis-
coveries throughout the American West; and

(2) encourages the people of the United
States to observe and celebrate his contribu-
tions to our Nation’s history with appro-
priate ceremonies and activities throughout
the year.

——————

SENATE RESOLUTION 253—DESIG-
NATING OCTOBER 7, 2005, AS “NA-
TIONAL ‘IT'S ACADEMIC’ TELE-
VISION QUIZ SHOW DAY

Mr. SCHUMER (for himself and Mrs.
CLINTON) submitted the following reso-
lution; which was referred to the Com-
mittee on the Judiciary:

S. RES. 2563

Whereas ‘It’s Academic’, the Nation’s
foremost televised high school quiz show,
will begin its 45th season on NBC4 in Wash-
ington, District of Columbia, and is the long-
est running television quiz show in the Na-
tion’s history;

Whereas ‘‘It’s Academic” has used the
power of television to motivate and showcase
2 generations of students in cities across the
country, including students in Washington,
District of Columbia, Baltimore, Maryland,
Charlottesville, North Carolina, Buffalo,
New York City, and Rochester New York,
Los Angeles, California, Chicago, Illinois,
Honolulu, Hawaii, Philadelphia, Pennsyl-
vania, Boston, Massachusetts, Denver, Colo-
rado, Cincinnati and Cleveland, Ohio, Jack-
sonville, Florida, Norfolk, Virginia, Fort
Wayne, Indiana, Wilmington, Delaware, and
students throughout the state of Kentucky;

Whereas each year hundreds of secondary
schools—public, parochial, private, subur-
ban, rural, and inner-city—compete on ‘‘It’s
Academic’”’, demonstrating a diverse student
population focused on academic excellence
and encouraging community support for edu-
cation;

Whereas the dedicated teachers who work
with the teams and prepare them for the
competition on ‘“‘It’s Academic’ are intro-
duced on the program, providing those teach-
ers with positive recognition that reflects on
the entire teaching profession;

Whereas the corporate sponsors of “It’s
Academic” have generously given scholar-
ship grants to participating schools to help
students pursue their education;

Whereas “‘It’s Academic” has encouraged
academic excellence by promoting academic
competition as a motivating factor and gen-
erates the same adulation and respect for
student scholars as for student athletes; and

Whereas ‘‘It’s Academic’ continues to pro-
vide a forum for showcasing academic excel-
lence at the high school level and for pre-
senting a positive image of schools, teachers,
and students, thereby helping to offset nega-
tive stereotypes: Now, therefore, be it

Resolved, That the Senate—

(1) designates October 7, 2005, as ‘‘National
‘It’s Academic’ Television Quiz Show Day’’;
and

(2) calls on the people of the United States
to observe the day by supporting the aca-
demic success of students and their local
schools.
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AMENDMENTS SUBMITTED AND
PROPOSED

SA 1872. Mr. ISAKSON (for Mr. CRAIG) pro-
posed an amendment to the bill H.R. 3200, to
amend title 38, United States Code, to en-
hance the Servicemembers’ Group Life In-
surance program, and for other purposes.

SA 1873. Mr. ISAKSON (for Mr. INHOFE)
proposed an amendment to the bill S. 1709, to
provide favorable treatment for certain
projects in response to Hurricane Katrina,
with respect to revolving loans under the
Federal Water Pollution Control Act, and for
other purposes.

SA 1874. Mr. DEWINE submitted an amend-
ment intended to be proposed by him to the
bill S. 1042, to authorize appropriations for
fiscal year 2006 for military activities of the
Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe per-
sonnel strengths for such fiscal year for the
Armed Forces, and for other purposes; which
was ordered to lie on the table.

———

TEXT OF AMENDMENTS

SA 1872. Mr. ISAKSON (for Mr.
CRAIG) proposed an amendment to the
bill H.R. 3200, to amend title 38, United
States Code, to enhance the
Servicemember’s Group Life Insurance
program, and for other purposes; as fol-
lows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may Dbe cited as the
“Servicemembers’ Group Life Insurance En-
hancement Act of 2005.

SEC. 2. REPEALER.

Effective as of August 31, 2005, section 1012
of division A of the Emergency Supple-
mental Appropriations Act for Defense, the
Global War on Terror, and Tsunami Relief,
2005 (Public Law 109-13; 119 Stat. 244), includ-
ing the amendments made by that section,
are repealed, and sections 1967, 1969, 1970, and
1977 of title 38, United States Code, shall be
applied as if that section had not been en-
acted.

SEC. 3. INCREASE FROM $250,000 TO $400,000 IN
AUTOMATIC MAXIMUM COVERAGE
UNDER SERVICEMEMBERS’ GROUP
LIFE INSURANCE AND VETERANS’
GROUP LIFE INSURANCE.

(a) MAXIMUM UNDER SGLI.—Section 1967 of
title 38, United States Code, is amended—

(1) in subsection (a)(3)(A)(i), by striking
¢¢$250,000”’ and inserting ‘‘$400,000°’; and

(2) in subsection (d), by striking ‘‘of
$250,000’ and inserting ‘‘in effect under para-
graph (3)(A)(i) of that subsection”.

(b) MAXIMUM UNDER VGLI.—Section 1977(a)
of such title is amended—

(1) in paragraph (1), by striking ‘‘in excess
of $250,000 at any one time’’ and inserting ‘‘at
any one time in excess of the maximum
amount for Servicemembers’ Group Life In-
surance in effect under section
1967(a)(3)(A)(@) of this title’’; and

(2) in paragraph (2)—

(A) by striking ‘‘for less than $250,000 under
Servicemembers’ Group Life Insurance’ and
inserting ‘‘under Servicemembers’ Group
Life Insurance for less than the maximum
amount for such insurance in effect under
section 1967(a)(3)(A)(@1) of this title’’; and

(B) by striking ‘‘does not exceed $250,000"
and inserting ‘‘does not exceed such max-
imum amount in effect under such section”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect as of
September 1, 2005, and shall apply with re-
spect to deaths occurring on or after that
date.
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SEC. 4. SPOUSAL NOTIFICATIONS RELATING TO
SERVICEMEMBERS’ GROUP LIFE IN-
SURANCE PROGRAM.

Effective as of September 1, 2005, section
1967 of title 38, United States Code, is amend-
ed by adding at the end the following new
subsection:

““(f)(1) If a member who is married and who
is eligible for insurance under this section
makes an election under subsection (a)(2)(A)
not to be insured under this subchapter, the
Secretary concerned shall notify the mem-
ber’s spouse, in writing, of that election.

‘(2) In the case of a member who is mar-
ried and who is insured under this section
and whose spouse is designated as a bene-
ficiary of the member under this subchapter,
whenever the member makes an election
under subsection (a)(3)(B) for insurance of
the member in an amount that is less than
the maximum amount provided under sub-
section (a)(3)(A)(i), the Secretary concerned
shall notify the member’s spouse, in writing,
of that election—

‘“(A) in the case of the first such election;
and

‘(B) in the case of any subsequent such
election if the effect of such election is to re-
duce the amount of insurance coverage of
the member from that in effect immediately
before such election.

‘“(3) In the case of a member who is mar-
ried and who is insured under this section, if
the member makes a designation under sec-
tion 1970(a) of this title of any person other
than the spouse or a child of the member as
the beneficiary of the member for any
amount of insurance under this subchapter,
the Secretary concerned shall notify the
member’s spouse, in writing, that such a
beneficiary designation has been made by
the member, except that such a notification
is not required if the spouse has previously
received such a notification under this para-
graph and if immediately before the new des-
ignation by the member under section 1970(a)
of this title the spouse is not a designated
beneficiary of the member for any amount of
insurance under this subchapter.

‘“(4) A notification required by this sub-
section is satisfied by a good faith effort to
provide the required information to the
spouse at the last address of the spouse in
the records of the Secretary concerned. Fail-
ure to provide a notification required under
this subsection in a timely manner does not
affect the validity of any election specified
in paragraph (1) or (2) or beneficiary designa-
tion specified in paragraph (3).”.

SEC. 5. INCREMENTS OF INSURANCE THAT MAY
BE ELECTED.

(a) INCREASE IN INCREMENT AMOUNT.—Sub-
section (a)(3)(B) of section 1967 of title 38,
United States Code, is amended by striking
‘“member or spouse’’ in the last sentence and
inserting ‘“‘member, be evenly divisible by

$50,000 and, in the case of a member’s
spouse,”’.
(b) EFFECTIVE DATE.—The amendment

made by subsection (a) shall take effect as of
September 1, 2005.

SA 1873. Mr. ISAKSON (for Mr.
INHOFE) proposed an amendment to the
bill S. 1709, to provide favorable treat-
ment for certain projects in response to
Hurricane Katrina, with respect to re-
volving loans under the Federal Water
Pollution Control Act, and for other
purposes; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Gulf Coast
Emergency Water Infrastructure Assistance
Act”.
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SEC. 2. DEFINITION OF STATE.

In this Act, the term ‘‘State’ means—

(1) the State of Alabama;

(2) the State of Louisiana; and

(3) the State of Mississippi.

SEC. 3. TREATMENT OF CERTAIN LOANS.

(a) DEFINITION OF ELIGIBLE PROJECT.—In
this section, the term ‘‘eligible project”
means a project—

(1) to repair, replace, or rebuild a publicly-
owned treatment works (as defined in sec-
tion 212 of the Federal Water Pollution Con-
trol Act (33 U.S.C. 1292)), including a pri-
vately-owned utility that principally treats
municipal wastewater or domestic sewage, in
an area affected by Hurricane Katrina or a
related condition; or

(2) that is a water quality project directly
related to relief efforts in response to Hurri-
cane Katrina or a related condition, as deter-
mined by the State in which the project is
located.

(b) ADDITIONAL SUBSIDIZATION.—

(1) IN GENERAL.—Subject to paragraph (2),
for the 2-year period beginning on the date of
enactment of this Act, a State may provide
additional subsidization to an eligible
project that receives funds through a revolv-
ing loan under section 603 of the Federal
Water Pollution Control Act (33 U.S.C. 1383),
including—

(A) forgiveness of the principal of the re-
volving loan; or

(B) a zero-percent interest rate on the re-
volving loan.

(2) LIMITATION.—The amount of any addi-
tional subsidization provided under para-
graph (1) shall not exceed 30 percent of the
amount of the capitalization grant received
by the State under section 602 of the Federal
Water Pollution Control Act (33 U.S.C. 1382)
for the fiscal year during which the sub-
sidization is provided.

(c) EXTENDED TERMS.—For the 2-year pe-
riod beginning on the date of enactment of
this Act, a State may extend the term of a
revolving loan under section 603 of that Act
(33 U.S.C. 1383) for an eligible project de-
scribed in subsection (b), if the extended
term—

(1) terminates not later than the date that
is 30 years after the date of completion of the
project that is the subject of the loan; and

(2) does not exceed the expected design life
of the project.

(d) PRIORITY LiIsTS.—For the 2-year period
beginning on the date of enactment of this
Act, a State may provide assistance to an el-
igible project that is not included on the pri-
ority list of the State under section 216 of
the Federal Water Pollution Control Act (33
U.S.C. 1296).

SEC. 4. PRIORITY LIST.

For the 2-year period beginning on the date
of enactment of this Act, a State may pro-
vide assistance to a public water system that
is not included on the priority list of the
State under section 1452(b)(3)(B) of the Safe
Drinking Water Act (42 U.S.C. 300j-
12(b)(3)(B)), if the project—

(1) involves damage caused by Hurricane
Katrina or a related condition; and

(2) is in accordance with section
1452(b)(3)(A) of that Act (42 U.S.C. 300j-
12(0)(3)(A)).

SEC. 5. TESTING OF PRIVATELY-OWNED DRINK-
ING WATER WELLS.

On receipt of a request from a homeowner,
the Administrator of the Environmental
Protection Agency may conduct a test of a
drinking water well owned or operated by
the homeowner that is, or may be, contami-
nated as a result of Hurricane Katrina or a
related condition.

SA 1874. Mr. DEWINE submitted an
amendment intended to be proposed by
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him to the bill S. 1042, to authorize ap-
propriations for fiscal year 2006 for
military activities of the Department
of Defense, for military construction,
and for defense activities of the De-
partment of Energy, to prescribe per-
sonnel strengths for such fiscal year
for the Armed Forces, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 167, between lines 6 and 7, insert
the following:

(c) ADDITIONAL DEATH GRATUITY.—In the
case of an active duty member of the armed
forces who died between October 7, 2001, and
May 11, 2005, and was not eligible for an addi-
tional death gratuity under section 1478(e) of
title 10, United States Code, as added by sec-
tion 1013(b) of Public Law 109-13, the eligible
survivors of such decedent shall receive an
additional death gratuity in the same
amount and under the same conditions as
provided under such section 1478(e).

————

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ARMED SERVICES

Mr. CRAIG. Mr. President, I ask
unanimous consent that the Com-
mittee on Armed Services be author-
ized to meet during the session of the
Senate on September 27, 2005, at 9:30
a.m., in open session to receive testi-
mony on needed improvements to de-
fense acquisition processes and organi-
zations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. CRAIG. Mr. President, I ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate on Tuesday,
September 27 at 10 a.m.

The purpose of this hearing is to re-
ceive testimony on S. 1701, a bill to
amend the Surface Mining Control and
Reclamation Act of 1977 to improve the
reclamation of abandoned mines; and
S. 961, a bill to amend the Surface Min-
ing Control and Reclamation Act of
1977 to preauthorize and reform the
abandoned mine reclamation program
and for other purposes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS

Mr. CRAIG. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Tuesday, September 27, 2005,
at 9:30 a.m. to hold a hearing on nomi-
nations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. CRAIG. Mr. President, I ask
unanimous consent that the Select
Committee on Intelligence be author-
ized to meet during the session of the
Senate on September 27, 2005 at 2:30
p.m. to hold a closed briefing.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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SUBCOMMITTEE ON FEDERAL FINANCIAL MAN-
AGEMENT, GOVERNMENT INFORMATION, AND
INTERNATIONAL SECURITY
Mr. CRAIG. Mr. President, I ask

unanimous consent that the Sub-

committee on Federal Financial Man-
agement, Government Information,
and International Security be author-

ized to meet on Tuesday, September 27,

2005, at 2:30 p.m. for a hearing regard-

ing ‘““Housing-Related Programs for the

Poor: Can We Be Sure That Federal As-

sistance Is Getting to Those Who Need

It Most?”’

The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON INTERNATIONAL ECONOMIC
POLICY, EXPORT AND TRADE PROMOTION
Mr. CRAIG. Mr. President, I ask
unanimous consent that the Sub-
committee on International Economic

Policy, Export and Trade Promotion be

authorized to meet during the session

of the Senate on Tuesday, September

27, 2005, at 2:30 p.m. to hold a hearing

on energy supplies in Eurasia and im-

plications for U.S. energy security.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT
MANAGEMENT, THE FEDERAL WORKFORCE,
AND THE DISTRICT OF COLUMBIA
Mr. CRAIG. Mr. President, I ask

unanimous consent that the Sub-

committee on Oversight of Government

Management, the Federal Workforce,

and the District of Columbia be author-

ized to meet on Tuesday, September 27,

2005 at 10 a.m. for a hearing entitled,

‘““Alternative Personnel Systems: As-

sessing Progress in the Federal Govern-

ment.”
The PRESIDING OFFICER. Without
objection, it is so ordered.

——
PRIVILEGE OF THE FLOOR

Mr. CHAMBLISS. Mr. President, I
ask unanimous consent that privilege
of the floor be granted to Jay Apperson
for the duration of the debate on the
nomination of Judge Roberts.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. I ask unanimous con-
sent that my chief counsel on the Judi-
ciary Committee, William Smith, be
granted the privilege of the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXTENDING WAIVER AUTHORITY
OF THE SECRETARY OF EDU-
CATION

Mr. COBURN. Mr. President, I ask
unanimous consent that the HELP
Committee be discharged and the Sen-
ate proceed to the immediate consider-
ation of H.R. 2132.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the bill by title.

The assistant legislative clerk read
as follows:

A Dbill (H.R. 2132) to extend the waiver au-
thority of the Secretary of Education with
respect to student financial assistance dur-
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ing a war or other military operation or na-
tional emergency.

There being no objection, the Senate
proceeded to consider the bill.

Mr. COBURN. Mr. President, I ask
unanimous consent that the bill be
read a third time and passed, the mo-
tion to reconsider be laid upon the
table, and that any statements relating
to the bill be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 2132) was read the third
time and passed.

————

POSTAGE STAMP FOR BREAST
CANCER RESEARCH

Mr. COBURN. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 221, S. 37.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A bill (S. 37) to extend the special postage
stamp for breast cancer research for 2 years.

There being no objection, Senate pro-
ceeded to consider the bill.

Mr. COBURN. I ask unanimous con-
sent that the bill be read a third time
and passed, the motion to reconsider be
laid upon the table, and that any state-
ments relating to the bill be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (S. 37) was read the third
time and passed, as follows:

S. 37

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. 2-YEAR EXTENSION OF POSTAGE

STAMP FOR BREAST CANCER RE-
SEARCH.
Section 414(h) of title 39, United States
Code, is amended by striking ‘2005’ and in-
serting ‘2007°.

———

MEASURE PLACED ON THE
CALENDAR—S. 1771

Mr. COBURN. Mr. President, I under-
stand there is a bill at the desk that is
due for a second reading.

The PRESIDING OFFICER. The
clerk will read the bill for the second
time.

The assistant legislative clerk read
as follows:

A bill (S. 1771) to express the sense of Con-
gress and to improve reporting with respect
to the safety of workers in the response and
recovery activities related to Hurricane
Katrina, and for other purposes.

Mr. COBURN. In order to place the
bill on the calendar under the provi-
sions of rule XIV, I object to further
proceedings.

The PRESIDING OFFICER. Objec-
tion is heard. The bill will be placed on
the calendar under rule XIV.

———

DISCHARGE AND REFERRAL—H.R.
2107

Mr. COBURN. Mr. President, I ask
unanimous consent that H.R. 2107 be
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discharged from the Committee on the
Judiciary and that it be referred to the
Committee on Energy and Natural Re-
sources.

The PRESIDING OFFICER. Without
objection, it is so ordered.

—————

ORDERS FOR WEDNESDAY,
SEPTEMBER 28, 2005

Mr. COBURN. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it ad-
journ until 9:30 a.m., Wednesday, Sep-
tember 28; I further ask that following
the morning prayer and pledge, the
morning hour be deemed expired, the
Journal of proceedings be approved to
date, the time for the two leaders be
reserved, and the Senate proceed to ex-
ecutive session to continue consider-
ation of Calendar No. 317, John Roberts
to be Chief Justice of the United
States; I further ask consent that the
time from 10 to 11 be under the control
of the majority leader or his designee;
the time from 11 to 12 be under the con-
trol of the Democratic leader or his
designee; 12 to 1 under the majority
control; 1 to 2 under Democratic con-
trol; 2 to 3 under majority control; 3 to
4 under Democratic control; 4 to 5
under majority control; 5 to 6 under
Democratic control; 6 to 7 under major-
ity control; 7 to 8 under Democratic
control.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

PROGRAM

Mr. COBURN. Mr. President, this
week the Senate has been considering
the nomination of Judge Roberts. To-
morrow we will continue making state-
ments on this important nomination,
with the vote on Mr. Roberts’ nomina-
tion occurring at 11:30 a.m. Thursday.
The majority leader is asking that all
Senators be seated at their desk for
this historic vote. As a reminder, the
leader has announced that the Senate
will turn to the Defense appropriations
bill on Thursday, and votes are ex-
pected on Thursday and Friday of this
week. The Senate will also need to act
on a continuing resolution before the
close of business this week.

———

ORDER FOR ADJOURNMENT

Mr. COBURN. If there is no further
business to come before the Senate, I
ask unanimous consent that the Sen-
ate stand in adjournment under the
previous order, following the 60 min-
utes allocation of time for the other
side which begins at 6:45 and that the
Senate now resume executive session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Mr. President, may I
inquire, are we in a quorum call?

The PRESIDING OFFICER. We are in
morning business.

Mr. DURBIN. May I inquire of the
Chair, it is my understanding that the
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remaining 60 minutes in executive ses-
sion on Judge Roberts is allocated to
the minority?

The PRESIDING OFFICER. That is
correct.

Mr. DURBIN. Could the Chair tell me
when that 60-minute period begins?

The PRESIDING OFFICER. It begins
at 6:45 p.m.

Mr. DURBIN. Until 6:45, if no other
Senators are seeking recognition, may
I speak in morning business?

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. I thank the Chair.

———

NOMINATION OF JOHN ROBERTS
TO BE CHIEF JUSTICE

Mr. DURBIN. Mr. President, the Sen-
ate is considering the nomination of
John G. Roberts, Jr. to be Chief Justice
of the United States. This is a rare oc-
currence, rare for us to even consider a
Supreme Court vacancy, let alone a
Chief Justice. I have been honored to
be a member of the Senate Judiciary
Committee and have spent the week
before last, a major part of it, in hear-
ings where Judge Roberts came and
testified. They were historic in nature.
I am surprised, as I go back home to I1-
linois, how many people followed them
and listened, either over the radio or
watched them on television, and fol-
lowed the questions and answers so
closely.

It has been a very difficult process
for many. I can’t think of a more chal-
lenging assignment than to try to
measure a person and try to decide how
a person will react to certain questions
and challenges over the rest of their
natural lifetime. But that is our re-
sponsibility. Filling this vacancy on
the Supreme Court means choosing a
person of Judge Roberts’ age, for exam-
ple, who could serve for 20 or 30 years.
That is the reality of this decision-
making process.

The greatest compliment one can pay
a judge is not that he is smart or has
great intelligence. The greatest com-
pliment one can pay a judge is that he
is wise, that in his work on the bench,
he has shown the wisdom of Solomon.

In the Scriptures, Solomon was often
described as the wisest man who ever
lived. But in chapter 3 of First Book of
Kings, we learn what Solomon wanted
even more than wisdom. It is written:

In Gibeon, the Lord appeared to Solomon
in a dream at night, and God said, ‘“‘Ask what
you wish me to give you.” Then Solomon
said, ‘‘So give your servant an understanding
heart to judge your people, to discern be-
tween good and evil. For who is able to judge
this great people of yours?”’

Many questions were asked of John
Roberts at his hearings. If there was
any effort to determine whether he had
a great legal mind or great intel-
ligence, he certainly satisfied every
question. But then if you look at the
questions more carefully, more closely,
you will find we were asking even more
fundamental questions of John Rob-
erts. We were asking and trying to de-
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termine not his knowledge but his wis-
dom, whether he had, as Solomon
wished, an understanding heart.

Some have argued that it is unfair
for any Senator to raise that kind of a
question. Senator LINDSEY GRAHAM of
South Carolina is my friend. He said it
was not fair to get into this whole line
of questioning about what is in your
heart. I disagree. I believe we are not
being fair to the American people if we
don’t understand the values of people
who serve on the Supreme Court, if we
don’t strive to understand their phi-
losophies, and if we don’t try to put
ourselves inside the mind and heart of
someone we are entrusting with a life-
time position to serve on the highest
Court in the United States.

In 1991, at his confirmation hearing,
Justice Souter said that judges must
understand that since they are people
who have the power to ‘‘affect the lives
of other people and who are going to
change their lives by what they do, we
had better use every power of our
minds and our hearts and our beings to
get these rulings right.”

Justice Breyer in 1994 said:

That is why I always think that law re-
quires both a heart and a head. If you do not
have a heart, it becomes a sterile set of rules
removed from human problems and will not
help. If you do not have a head, there is a
risk that in trying to decide a particular per-
son’s problem in a case that may look fine
for that person, but cause trouble for a lot of
other people, making their lives worse. So it
is a question of balance.

I asked John Roberts if he could
meet the test that my mentor and
predecessor, Illinois Senator Paul
Simon, brought to the Judiciary Com-
mittee questioning years ago. Senator
Simon asked of the judicial nominees:
Is this nominee committed to expand-
ing the freedom enjoyed by all Ameri-
cans, or will he or she restrict it? I also
asked Judge Roberts whether he had
the courage of Frank Johnson, an Ala-
bama Federal judge and a Republican
appointee who stood up for civil rights
in the 1960s at a time and place when it
was very unpopular to do so. What did
we learn? Regrettably, we learned very
little about Judge Roberts during the
20 hours of testimony.

Senator FEINSTEIN and Senator BIDEN
asked an important line of questions
that I followed carefully. They asked of
Judge Roberts what he would do, not as
a judge, not as a lawyer, but as a father
in a family circumstance where some-
one you love has left instructions to
you that at the closing moments of
their life, they do not want any ex-
traordinary life support. This happens
thousands of times every day. Families
face this decision, and it is an impor-
tant decision, not just on a personal
and emotional basis but on the basis of
our right of privacy in America. In the
Terry Schiavo case—that tragedy in
Florida—this sad woman was on a sup-
port system for some 15 years, if I am
not mistaken. The case went through
the courts year after year, and finally,
when all the appeals in Florida had
been exhausted, there was an effort
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made by some in the House of Rep-
resentatives to have the Federal courts
intervene and try to make the decision
for that family, a decision which her
husband believed had already been
made. It was unfortunate that Judge
Roberts, even on a personal basis,
would not address that issue. We were
looking for an insight into his thinking
about a family decision that many will
face.

I asked him as well about his deci-
sion as a private attorney to represent
an HMO in a case called Rush Pruden-
tial HMO v. Moran. That was a case
that was important because this pa-
tient had an expensive surgery that
cost over $90,000. When the doctor said
the patient needed the surgery and
went ahead with it, the HMO said: No,
we didn’t approve it, and refused to
pay.

John Roberts as a private attorney
represented the HMO. He went before
the Supreme Court and argued that the
HMO should not have to pay for this
patient’s expensive surgery. I asked
Judge Roberts: When you took that
case, did you ever consider the fact
that if you won that case, millions of
Americans could lose their health in-
surance protection? Did you have any
reservations about taking a case where
so0 many people could suffer as a result?

He said no. And he said something
more. He said: If the other side on that
case had walked in first and asked me
to be their lawyer, I would have rep-
resented the other side as well.

The following day, I asked him ques-
tions about cases he had taken, cases
he pointed to with pride, so-called pro
bono cases where lawyers work for free
when people cannot afford a lawyer, a
case where he represented welfare re-
cipients in the District of Columbia
who were about to lose benefits, and
another case where he represented peo-
ple with different sexual orientation,
gays and lesbians, who were afraid they
would be discriminated against because
of a Colorado law.

I asked him: In both of those cases
you pointed to with pride, you rep-
resented the people who were asserting
their rights, asking for their freedom,
asking not to be discriminated against.
From what you said yesterday, could
you have represented the other side in
those cases, taking away the rights and
the freedoms of individuals?

He said: Yes.

So you have to understand that many
of us come to the Chamber, having lis-
tened to several days of questions and
answers, still uncertain about John
Roberts and the values he would bring
to the U.S. Supreme Court.

Many questions were asked about the
power of the President in a time of
war. We asked Judge Roberts about a
recent decision, Hamdan v. Rumsfeld.
Judge Roberts signed on to an opinion
in that case which concludes that a de-
tainee can challenge his detention in
court but has no legal rights that are
enforceable in court. In other words,
John Roberts seems to believe that de-
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tainees of the Government can get to
the courthouse door but cannot come
inside. His approach seems to be incon-
sistent with Supreme Court law. What
if detainees claimed they were being
tortured or even executed? Would
Judge Roberts say the Court has no
right to review the Government’s ac-
tions?

Unfortunately, Judge Roberts would
not respond, and I still don’t know
when it comes to so many issues where
he stands.

Fifty-five different times, he said: I
will follow the rule of law. But we
know that following the rule of law is
neither automatic nor something that
is easily predicted. Oliver Wendell
Holmes, Jr. once wrote:

The life of the law has not been logic; it
has been experience.

Whenever we asked Judge Roberts
basic questions about his moral com-
pass and his life experience, he declined
to answer. I asked him at one point:
What could you say to a poor person in
America, a minority in America, a
disenfranchised person in America, a
powerless person in America, what can
you say about your life experience that
would lead them to believe that if their
case came before your court, they had
a fighting chance?

I acknowledged the fact that Judge
Roberts was raised in a comfortable
middle-class family in the Middle West.
When it was all said and done, he could
not point to many life experiences
which suggest he would have an under-
standing of those people in his Court.
His response again, as it was so many
times, was that he would follow the
rule of law.

I voted against Judge Roberts two
years ago when he was a nominee for
the U.S. Court of Appeals for the DC
Circuit. I was upset with the way the
vacancies were created in that circuit
in an effort to fill them with Repub-
licans when President Bush was elect-
ed. Perhaps I went a little too far in
my language about that with my frus-
tration, but I said at the time that I
could not support Judge Roberts be-
cause I just didn’t know who he was or
for what he stood.

When this process began, I promised
Judge Roberts that we would start
with a clean slate. Sadly, when the
process was over, it was largely an
empty slate.

I am uncertain about Judge Roberts’
commitment to civil rights. He wrote
some memos during the Reagan admin-
istration which reflect a very narrow
view of voting rights in America, a
right which he calls the preservative
right, which is so important for pre-
serving a democracy. When it came to
interpreting the Voting Rights Act
under the Reagan administration, he
took a position that was ultimately re-
jected and discredited. We listened as
Senator KENNEDY and others asked him
many questions about that, and we did
not learn too much about his thinking
today and whether it has changed.

I asked him about his criticism of a
historic case, Plyler v. Doe. This 1982
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Supreme Court case held that it is un-
constitutional to deny elementary edu-
cation to children on the basis of their
immigration status. The Supreme
Court struck down a Texas law that al-
lowed elementary schools to refuse en-
trance to undocumented children. It
has been called the ‘“‘Brown v. Board of
Education’ for Hispanics in America.

On the day it was decided, Judge
Roberts, then a Reagan staffer, coau-
thored a memo that criticized the So-
licitor General’s Office for failing to
file a brief in support of the Texas law.
His memo disagreed with the adminis-
tration’s position, so he could not seek
refuge in the common answer: I was
just doing my job for the administra-
tion.

It has been 23 years since Plyler v.
Doe was decided. Millions of children
have been educated. Many have become
good citizens. They serve in our mili-
tary, they have become doctors, police
officers, people who constitute the fab-
ric of our society—thanks to the Su-
preme Court decision that Judge Rob-
erts found objectionable.

So at the hearing, I said to him: As
you reflect on this 23 years later, do
you agree it was the right decision and
should be settled law to offer education
to these children? He was unwilling to
say that.

It is no surprise that Judge Roberts’
nomination is opposed by the League of
United Latin American Citizens,
LULAC, the organization which for the
first time in its history opposes a Su-
preme Court nominee, as well as by the
Mexican American Legal Defense and
Educational Fund, MALDEF. The
President of MALDEF, Ann Marie
Tallman, testified as a witness against
Judge Roberts and said that his opin-
ions ‘‘often place him in opposition not
only to equal justice for Latinos, but
opposed to positions taken by bipar-
tisan majorities in Congress and the
Reagan administration that he
served.”’

One of the most compelling witnesses
against Judge Roberts is a man who is
one of my personal heroes, Congress-
man JOHN LEWIS of Atlanta, GA. Those
who don’t know JOHN LEWIS should
read about this man who literally
risked his life time and again during
the civil rights movement and now
serves a constituency in the House of
Representatives. JOHN LEWIS opposes
the nomination of John Roberts be-
cause he does not believe John Roberts
is as sensitive to the issue of civil
rights as he should be.

So I asked JOHN LEWIS this. I said:
JOHN, I happen to believe in the power
of redemption, both politically and per-
sonally. I ask you, JOHN, can’t people
change? Wouldn’'t you think Judge
Roberts may have changed some of his
hard-line views from the Reagan days?

This is what Congressman LEWIS
said:

[W]hen you believe and feel and know from
your experience, or maybe from the law and
from history that you have been wrong, you
show some sign. And you are not afraid to
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talk about it. You are not afraid to go on the
record. Judge Roberts has been afraid to
show or demonstrate any signs that he has
changed. I wonder whether it is part of his
mindset.

To follow the words of JOHN LEWIS,
we don’t have from John Roberts a
demonstration of the kind of courage
of Frank Johnson, that Alabama Fed-
eral judge who issued rulings that al-
lowed Martin Luther King, Jr. as well
as JOHN LEWIS and others to march
from Selma to Montgomery, rulings
that permitted African Americans to
organize a boycott of the city of Mont-
gomery’s segregated bus system fol-
lowing the arrest of Rosa Parks.

Judge Johnson was also called the
most hated man in Alabama by the Ku
Klux Klan and received so many death
threats that he and his family were
under constant Federal protection
from 1961 to 1975, with crosses burned
on the lawn of his family.

Judge Johnson’s enemies, inciden-
tally, called him a ‘‘judicial activist.”
So when you hear that term being used
around here today, excuse me if I hap-
pen to believe that it has been used in
cases where it was entirely inappro-
priate. Judge Frank Johnson spoke out
for civil rights at a moment in Amer-
ica’s history when we needed a judge
with courage, and risked a lot to do so.
He showed courage to do so. If that is
judicial activism, then thank goodness
for a judicial activist who was sensitive
to civil rights in America.

Many conservatives have also railed
against the Supreme Court’s references
to international laws and legal opin-
ions in recent cases. This was an inter-
esting sideline to this hearing. Putting
John Roberts on the spot: Does he
promise, if he goes on the bench, that
he won’t be looking to legal opinions
from foreign countries.

I was disappointed to hear Judge
Roberts’ reply. He embraced this hos-
tility toward even considering lessons
of foreign law. What does it say of us as
a nation when we try to promote demo-
cratic ideas around the world and yet
recoil at the thought of another coun-
try having useful ideas for our own Na-
tion to consider?

Of course, U.S. judges don’t base
their decisions entirely on foreign law
or legal opinions, but the experience of
other democracies may help inform
their thinking. Just last week, Justice
Ginsburg defended the practice of Su-
preme Court reference to foreign legal
opinions, not for precedent but for
guidance. She observed:

I will take enlightenment wherever I can
get it.

I hope Judge Roberts will reconsider
this position and take heart not only
in Justice Ginsburg’s wise words but
also the wise words of the man whose
robes he hopes to fill, Chief Justice
Rehnquist, who once said:

When many constitutional courts were cre-
ated after the Second World War, these
courts naturally looked to decisions of the
Supreme Court of the United States, among
other sources, for developing their own law.
But now that constitutional law is solidly
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grounded in so many countries, it is time
that the United States courts begin looking
to the decisions of other constitutional
courts to aid in their own deliberative proc-
ess.

It amazes me that this has become
such a whipping point for some polit-
ical groups in this town. Of course, we
should consider other legal opinions
from other countries as Justice Gins-
burg and Chief Justice Rehnquist sug-
gested. American law will decide the
case, but as Justice Ginsburg said, we
should take enlightenment wherever
we can find it.

I think Supreme Court nominees
carry the burden of proof when they
come before the Senate. They must
prove they are worthy of a lifetime ap-
pointment to the highest Court in the
land. In the case of Judge Roberts, the
burden of proof is especially heavy be-
cause President Bush refused to share
memos from the period of time when
John Roberts served as the Principal
Deputy Solicitor General. Those more
contemporary memos would have given
us a greater insight into what he really
believes on some critical issues, but
the Bush administration said ‘‘no.”
They denied us these documents.

When it came to the Reagan-era
memos, many times Judge Roberts ar-
gued they were so old they should be
discounted.

I also think Judge Roberts bears a
heavy burden of proof because he has
been nominated to serve as Chief Jus-
tice. When he is approved this week, we
will move from the Rehnquist Court to
the Roberts Court for 20 or 30 years to
come.

The Chief Justice is the most impor-
tant and powerful judge in America.
We need a Chief Justice who has wis-
dom, courage, and compassion.

At the beginning of the process,
Judge Roberts came by my office. I had
a chance to sit down for a few minutes
with him. I want to congratulate him
and thank him for doing that not only
for my benefit but for the benefit of so
many other Senators. I like him. Dur-
ing the hearings, I looked at his wife
and his kids and I said, This is a man
I really could like. As I said earlier, 1
promised him a clean slate but unfor-
tunately he could not add much to that

slate during the course of this process.

Next to a vote on whether America
goes to war, the most important votes
we cast as Senators are for Justices of
the Supreme Court. That Court, more
than any other institution in America,
is the most important when it comes to
America’s rights and liberties.

The decision made by those nine Jus-
tices can change the face of democracy
in America. That Court has done that
so many times in the past and can cer-
tainly do it in the future. Their deci-
sions, more important than any single
law we pass, can decide basic personal
freedoms for millions of Americans.

I sincerely wish I believed that John
Roberts was the right person for this
historic appointment. I will vote no on
his nomination, but I will pray that
John Roberts proves to be a Chief Jus-
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tice with not only a great legal mind
but also the courage of Judge Frank
Johnson of Alabama and the under-
standing heart of Solomon.

———————

WAR IN IRAQ

Mr. DURBIN. Mr. President, this
week, just days before the end of the
fiscal year, we are going to consider
the Defense appropriations bill. This is
an important bill for America’s na-
tional security. The chairman, ranking
member, and their staffs worked long
and hard on it. I appreciate their com-
mitment and willingness to work with
both sides.

Before we even take up this bill, how-
ever, we could and should have voted
on the Defense authorization bill,
which includes critical policy matters
crucial to mnational security impor-
tance. As hard as it may be to under-
stand in the midst of a war in Iraq and
Afghanistan, the Republican leadership
in the Senate pulled the Defense au-
thorization bill from the calendar in
July and replaced it with a bill that
was requested by the National Rifle As-
sociation.

The gun lobby wanted a bill to excuse
them from liability in lawsuits and the
Republican leadership in the Senate
felt that was more important than the
Defense authorization bill, which con-
sidered massive policy questions in-
volving hundreds of thousands of men
and women in uniform and veterans.

I do not understand that thinking.
The appropriations bill we will hope-
fully take up this week includes $50 bil-
lion for military operations in Iraq and
Afghanistan. I said, at the start of the
war in Iraq, that while I felt the inva-
sion was a mistake, I would not deny
one penny to our troops in the field for
body armor, medical supplies, air sup-
port, ammunition, equipment, or any
other costs associated with our forces
and their security.

I have always thought that if it were
my son or daughter in uniform, I would
not shortchange them one penny, so
that they could come home safely with
their mission accomplished, and that is
still my pledge.

The American people should be aware
of what this war is costing us. First
and foremost, it continues to cost
American lives. This month, while
most Americans were glued to their
televisions focusing on Katrina and
Rita, the hurricanes that struck us in
the Gulf of Mexico, 37 more American
soldiers died in Iraq.

Last month, while Congress was in
recess, 85 Americans were Kkilled in
Iraq. All told, 1,921 Americans have
been Killed as of today and 14,755 have
been wounded. Many have suffered dev-
astating permanent injuries.

Senator HARRY REID and his wife
Landra went to Bethesda Medical Cen-
ter yesterday. Senator REID came to
tell us this morning the sad experience
he had there, where he saw a young sol-
dier in a wheelchair who had clearly
been maimed by this war in ways that
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are hard to believe. Having lost both
legs and suffered a head injury, it is
clear that his life will never, ever be
the same. Senator REID said to us
again at lunch, he cannot get this
image from his mind.

When we hear of injured soldiers, we
should not believe that these are super-
ficial injuries which can be easily over-
looked. Many of those are life chang-
ing, life transforming.

This war has cost us in so many
other ways as well. Sadly, it has under-
mined our war on terrorism, while it
has created a new front in this conflict
and an advanced training ground for
terrorists. It has stretched our Armed
Forces, especially our Army, National
Guard, and Reserves, placing enormous
strains on service members and their
families. It has diminished our na-
tional credibility. That loss of credi-
bility makes it harder now for the ad-
ministration to go to the United Na-
tions and present information that is
needed about security in the world.
Some of the presentations made in the
lead up to the war in Iraq have cost us
dearly in terms of our credibility.

A nuclear Iran is a terrible threat,
but I know much of the world is prob-
ably wondering if they believe any pho-
tographs that we produce relative to
that threat in Iran after the discred-
ited photos before our invasion of Iraq.
Some Americans probably are asking
the same question, and their doubts are
another unfortunate product of this
conflict.

There are enormous costs to this war.
We have already spent over $196 billion
in Iraq. This week or next we are likely
to approve another $50 billion, which
will not cover the cost of the war next
year. It is a downpayment for the be-
ginning of those costs. We are cur-
rently spending close to $5 billion a
month in Iraq, and we are acting on
this bill this week in part because of
the report that the Pentagon is grow-
ing short of money. The new fiscal year
starts in several days, and that makes
it virtually inevitable that at some
point next year, maybe as early as next
spring, we will be voting another sup-
plemental appropriation to fund the
war in Iraq.

I think simply staying the course
under these circumstances is no longer
an option. The costs in blood and treas-
ure are too high and the progress in
Iraq is not there.

The costs of this war have been
brought home to my State. We have
lost 77 of our sons and daughters in this
war, and by one calculation it has cost
the taxpayers in the city of Chicago
alone $2.2 billion. Last week, the Chi-
cago city council passed a resolution
addressing the war in Iraq. They did so
not because they believe that they are
in charge of foreign policy but because
they wanted to speak their minds. The
city council’s resolution honors the
men and women who serve and those
who have been Kkilled or wounded. It
states that through their service and
sacrifice, our troops have substantially
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accomplished the stated purpose of the
United States of giving the people of
Iraq a reasonable opportunity to decide
their own future.

The resolution concludes that we
should, therefore, make an orderly and
rapid withdrawal from Iraq. That is the
conclusion of the Chicago city council;
it is not mine. But I sure understand
the motivations and I sure hear many
people back in Illinois saying exactly
those words. I think millions of Ameri-
cans understand and share the senti-
ments.

Polls show that 63 percent of the peo-
ple in this country believe we should
withdraw all or some of our troops
from Iraq. This past weekend, at least
100,000 people, maybe many more,
marched on Washington to call for a
way out of Iraq. They came from all
over the country and from many walks
of life. I do not think a rapid with-
drawal is in the best interests of Iraq
or the United States, but I understand
why they came, and I understand why
they are trying to raise this issue. It
troubles me that we can go for days on
end in the Senate without ever talking
about the war in Iraq that is so much
in the forefront of the minds of the
American people.

I bring these charts to the floor as a
reminder that as our daily business
goes apace, Americans are losing their
lives and suffering terrible injuries.

America cannot simply stay the
course in Iraq. The administration
claims its strategy is working, but
there is very little evidence of that.
The insurgents are getting more vio-
lent, more lethal. Their attacks are
killing more people. That is the nature
of insurgency. It is an insurgency
against foreign occupiers. History says
that this can go on for a long time. Do
we possess more fire power than these
insurgents or terrorists? We sure do,
but we alone cannot use that military
fire power to be successful.

Our military leaders tell us one can-
not score a military victory over an in-
surgency. It is going to take a political
victory. The only people who can de-
feat or win over Iraqi insurgents are
the Iraqis themselves, not our brave
soldiers. The only people who can build
a sustainable government in Iraq are
the Iraqis, and those military and po-
litical developments must be linked or
neither will succeed.

That linkage is something we were
never able to accomplish in Vietnam so
many decades ago. What we saw in-
stead in South Vietnam was a long line
of corrupt governments with little le-
gitimacy and even less popular sup-
port.

We still wait to see whether the Gov-
ernment of Iraq will be up to this chal-
lenge. In a few weeks, the people of
Iraq will vote on a draft constitution. I
hope that the October referendum on
this constitution encourages a vigorous
and peaceful political process and
healthy voter turnout from all sectors
of Iraqgi society—Shiites, Sunnis,
Kurds, and others. One vote does not
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make a democracy. Regardless of the
outcome of the referendum, it is crit-
ical that the same people who turn out
to vote engage in the state-building
that must follow.

This week, according to the schedule,
we are taking up the Defense appro-
priations bill. For the first time, more
than 3 years into this bill, we are fi-
nally trying to budget for at least some
of the costs of this war. Any other time
we passed it by emergency supple-
mental appropriations.

May I say a word about that for a
moment. Is it not curious that when it
comes to rebuilding the devastation
from Hurricane Katrina and Hurricane
Rita, that there are many who are ar-
guing that we need to cut spending in
other programs, such as health care for
the poor or prescription drugs for sen-
ior citizens, to pay for that reconstruc-
tion in America? There was not a sin-
gle member of the other political
party, that I know of, who came for-
ward and argued for setoffs when it
came to the reconstruction of Iraq. Is
it not odd that we do not need to set off
by cutting spending to rebuild Iraq but
now many of these same Congressmen
and Senators are saying that before we
can help rebuild America we have to
cut critical programs for the needy
people of this country? I do not under-
stand their logic. It is certainly incon-
sistent.

We cannot budget for the human
costs of war, and we cannot put a num-
ber on the possible strategic costs, but
we should at least try to account for
the fiscal price tag of this conflict. We
have to measure those hundreds of bil-
lions of dollars which have been spent
and will be spent against what we need
in America to make our Nation strong.

Last month, when Katrina struck, a
third of the Louisiana National Guard
was deployed to Iraq. So was much of
their equipment. These deployments
have had real homeland security con-
sequences. We have learned that we
were not only unprepared for Katrina,
but we have to learn the lessons of
Katrina to be prepared, God forbid an-
other disaster, either natural or ter-
rorist-inspired, should occur. We owe it
to our taxpayers to measure those
costs. We must also measure the costs
of war against the progress Iraqis are
making, and I do not see a lot of
progress, though I hope that changes.

One thousand nine hundred and twen-
ty-one American soldiers have died in
Iraq. Before this number hits 2,000, we
have a duty to give our troops and the
American people an honest appraisal of
the situation and a clear plan to bring
the troops home.

When the President of Iraq, Mr.
Talabani, announces that by the end of
this year, in a few months, 50,000 Amer-
ican troops can come home, the Iraqis
are ready to take over that responsi-
bility, let us hold him to that promise.
Let us hold him to that responsibility.
Unless and until the Iraqis feel that
they have to step up to defend their
own country, American lives will con-
tinue to be lost every single day. We
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owe our fighting men and women lead-
ership, vision and direction.

FAMILIES USA MEDICARE REPORT

Mr. DURBIN. Mr. President, today a
report was released showing the me-
dian difference between the Ilowest
Medicare discount card price and the
best available price for the Veterans’
Administration. The difference was 58
percent.

Most people realize we are about to
start this Medicare prescription drug
plan. This plan was created to give sen-
iors a discount on prescription drugs,
which is something we need. Prescrip-
tion drugs keep seniors healthy, and
the healthier they are the better their
lives and the less costs to taxpayers.

But many of us objected to the origi-
nal Medicare prescription drug plan be-
cause it was drawn up, frankly, by the
pharmaceutical companies. They were
unwilling to give up any of their prof-
its to a Medicare plan, and that is how
the law was written. As a result of
that, many of us voted no, saying there
is a model we should follow. Currently,
the Veterans’ Administration provides
prescription drugs to hundreds of thou-
sands of veterans across America. To
provide the drugs, the Veterans’ Ad-
ministration bargains with the phar-
maceutical companies for the lowest
possible price. We said, Why wouldn’t
the Medicare system, which is much
larger—embracing, I think, some 40
million Americans—why wouldn’t the
Medicare system be in a strong bar-
gaining position to get the same dis-
counted drug prices and therefore help
the seniors to lower costs and reduce
the burden on taxpayers that have to
subsidize this program? It makes sense
for the VA, why wouldn’t it make sense
for Medicare? The pharmaceutical
companies ended up winning that de-
bate. They ended up creating a system
under Medicare which does not allow
the Medicare system to bargain for
lower drug prices.

A group called Families USA took a
look at the Medicare drug discount
cards being used by seniors today and
compared the best prices—not the
worst, but the best prices being paid by
seniors with those discount cards with
the amount being paid by the Veterans
Administration for identical drugs.
Now we took a look at the most pre-
scribed drugs for seniors, Families USA
did, and here is what they found:

For Norvasc, the lowest price per
year for treatment under Medicare-ap-
proved discount, $467; VA pricing, $301;
percentage difference, 54 percent.

Protonix, $827 to Medicare; $2563 is
what the VA pays; a difference of 226
percent. And Zocor, $793 under Medi-
care prescription drug cards; $167 a
year at the VA. That means we will
pay, under the Medicare prescription
drug plan, the President has signed and
is about to go into effect, almost four
times as much for the same drugs that
are being dispensed at the Veterans Ad-
ministration.
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That tells a story. It tells us if we use
the same bargaining power as the VA,
we could save seniors and taxpayers
dollars.

When the Medicare prescription drug
benefit was designed, it was for the
pharmaceutical companies and the
HMOs, not for seniors. This report from
Families USA makes that point.

Medicare has 25 times the number of
people covered by the program as the
Veterans’ Administration. Imagine, for
a moment, the bargaining power of
Medicare compared to VA. Unfortu-
nately, instead of simply offering a
drug benefit through Medicare and ne-
gotiating these bulk discount prices,
this Congress and the President handed
the drug benefit over to these private
pharmaceutical companies.

The bill we passed in 2003 is almost
impossible to describe. I can’t under-
stand how most seniors will get
through this bureaucratic mess that we
created with this bill. CMS announced
last week that there will be 34 active
pharmaceutical regions in the United
States. Each one of these regions will
have 11 to 20 organizations offering pre-
scription drugs. Illinois, my State, will
have 16. So with an average of 15 plans
in each region, there will be 510 dif-
ferent organizations across the Nation
negotiating with pharmaceutical com-
panies.

It is easy to see we have reduced the
bargaining power of these plans in each
one of these regions and therefore can
expect to pay even more for the basic
drugs that the seniors need. Instead of
the Secretary of Health and Human
Services negotiating on behalf of one
pool of 41 million seniors for lower drug
prices, Medicare’s purchasing power
has been divided into 510 small frac-
tions. Bulk purchasing by the Depart-
ment of Health and Human Services
would surely save Medicare signifi-
cantly more money than handing the
negotiation over to these private sec-
tor negotiators.

There is a lot of talk in Congress
these days about reimportation of
drugs from other countries as a way to
lower prices. Look to the North. Can-
ada has much lower drug prices than
the United States for exactly the same
drugs, made by the same companies,
that are sold in the United States.
However, with just 2 percent of the
worldwide pharmaceutical market,
Canada does not possess the market
power necessary to influence prices
through negotiation. They do it
through regulation.

The United States, on the other
hand, has 53 percent of the worldwide
prescription drug market. Half of it is
made up of Medicare beneficiaries.
Imagine the savings we could achieve
simply by giving the Medicare program
the authority to negotiate on behalf of
its beneficiaries. Unfortunately, in ad-
dition to dividing up the purchasing
pool, the Medicare prescription drug
bill Congress passed specifically forbids
the Secretary of Health and Human
Services to negotiate with drug compa-
nies for lower prices.
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The obvious question is, What good
would that do if you gave the Sec-
retary the power to negotiate? You re-
member the anthrax crisis—we all do;
and the fear of anthrax contamination
led many to prescribe Cipro as a drug
to protect those who might have been
exposed. This was in October 2001.
After anthrax was found on Capitol
Hill, this drug Cipro made the news.
The average retail price for Cipro in
2001 was $4.67 for each tablet. That is
when the anthrax crisis started. So
Secretary Tommy Thompson, in Presi-
dent Bush’s Cabinet, and the President
of Bayer Corporation, announced a
pricing agreement for the Government
purchase of Cipro in which Bayer would
provide HHS with the first 100 million
of Cipro at 95 cents per tablet. Look at
that, when we bargained with Bayer to
reduce the price of Cipro, they cut it
down to less than a fourth of what was
being charged before this negotiation.

The Government reserved the right
to purchase an additional 100 million
tablets at 85 cents and another 100 mil-
lion at 75 cents. Through negotiation,
Secretary Thompson brought down the
price of Cipro by 490 percent.

That same negotiating mechanism
can and should be used on behalf of
seniors in America to reduce the cost
of prescription drugs and the cost to
taxpayers. According to the Wash-
ington Times, after the deal was
struck, Secretary Thompson said at a
press conference:

Everybody said I wouldn’t be able to re-
duce the price of Cipro. I'm a tough nego-
tiator.

We should have let Secretary Thomp-
son negotiate these prescription drug
prices on behalf of all Medicare bene-
ficiaries, but the bill specifically pro-
hibits him from doing it.

I have introduced a bill called the
Medicare Prescription Drug Savings
Act, which instructs the Secretary of
Health and Human Services to offer a
nationwide Medicare-delivered pre-
scription drug benefit in addition to
the PDP and PPO plans available in
the 10 regions and negotiate repur-
chasing agreements on behalf of bene-
ficiaries who choose to receive their
drugs through the Medicare-adminis-
tered benefits.

Beneficiaries who choose to enroll in
the Medicare-administered benefit can
stay enrolled as long as they desire.
Giving Medicare the authority to nego-
tiate is the right prescription for real
savings on drug prices. Not only will
this bill provide seniors with lower cost
drugs, it will give them a choice to en-
roll in a Medicare-delivered plan, cut-
ting down on the confusion that the
privately delivered system has already
created.

Critics and the pharmaceutical in-
dustry would say my bill is price con-
trols and big government. They are
wrong. It is good old-fashioned free
market economics. If one buys in bulk,
the price goes down. It is also a benefit
in the system that American seniors
believe works. Let’s make this process
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easier and cheaper for seniors and the
Federal Government as well by allow-
ing seniors to receive their drugs
through Medicare and instructing the
Secretary of Health and Human Serv-
ices to negotiate the best price for sen-
iors and America’s taxpayers.
——

ORDER OF PROCEDURE

Mr. DURBIN. Mr. President, I would
like to clarify for the Record the time
periods allocated on the Democratic
side to make certain that the Record
for tomorrow’s debate reflects what the
Chair understands is my under-
standing: That the time on the Demo-
cratic side that will be allocated will
be from 11 a.m. to 12; from 1 to 2 p.m.,
from 5 to 6 p.m., and from 6:20 p.m. to
7:20 p.m. During the period through 4
p.m., it is anticipated this will be a pe-
riod open to anyone desiring to use it.
Is that the understanding of the Chair?

The PRESIDING OFFICER. Without
objection, the order is so modified.

Mr. DURBIN. I thank the Chair. Mr.
President, I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SARBANES. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXECUTIVE SESSION

NOMINATION OF JOHN G. ROB-
ERTS, JR., TO BE CHIEF JUSTICE
OF THE UNITED STATES

Mr. SARBANES. Mr. President, in
the complex institutional framework
established by our Founding Fathers,
members of all three branches of our
national government take an oath to
support the Constitution. However, it
falls uniquely to the Supreme Court of
the United States to expound and in-
terpret the Constitution and the laws
passed pursuant to it so that our gov-
erning law remains true to the basic
principles upon which the Nation was
founded.

The Senate’s role in giving advice
and consent to the nomination of the
men and women who serve on the Su-
preme Court for a life tenure is
amongst the Senate’s most important
constitutional responsibilities.

The argument is made by some that
the President is entitled to the con-
firmation of his or her nominee unless
that person is shown to have a serious
disqualification. On the contrary, it is
my view that the Senate’s duty to ad-
vise and consent on nominations is an
integral part of the Constitution’s sys-
tem of checks and balances among our
institutions of government. Nomina-
tion does not constitute an entitlement
to hold the office.

Although all Presidential nomina-
tions require the most careful and

CONGRESSIONAL RECORD — SENATE

independent review, judicial nomina-
tions differ from nominations to the
executive branch in two important re-
spects. Within the constitutional
framework, the judiciary is a third co-
equal branch of government, inde-
pendent of both the executive and leg-
islative branches. Those who sit on the
Federal bench receive lifetime tenure
and are to render independent judicial
decisions. In contrast, appointees to
the executive branch are meant to
carry out the program of the President
who nominates them, and they serve
only at the pleasure of the President or
for limited tenure. The bar must,
therefore, be set very high when we
consider a judicial nomination, espe-
cially when the nomination is to the
Supreme Court and, as in the matter
pending before the Senate, to the posi-
tion of Chief Justice of the TUnited
States.

While qualifications and intellect are
important criteria, obviously, in con-
sidering a nomination to the Supreme
Court, the Senate must also take into
consideration the judicial philosophy
and constitutional vision of any nomi-
nee for appointment to the Supreme
Court. As Chief Justice Rehnquist, for
whom Roberts clerked, wrote in 1959,
well before he went on the Court:

[UIntil the Senate restores its practice of
thoroughly informing itself on the judicial
philosophy of a Supreme Court nominee be-
fore voting to confirm him, it will have a
hard time convincing doubters that it could
make effective use of any additional part in
the selection process.

Inquiring into a nominee’s judicial
philosophy does not mean discovering
how he or she would decide specific
cases. Rather, it seeks to ascertain the
nominee’s fundamental perspective on
the Constitution: how it protects our
individual liberties, ensures equal pro-
tection of the law, maintains the sepa-
ration of powers and checks and bal-
ances. The Constitution is a living doc-
ument. Its strength lies in its extraor-
dinary adaptability and applicability
over more than 200 years to conditions
that the Framers could not have an-
ticipated or even imagined.

The confirmation process provided
Judge Roberts with an opportunity to
outline his general approach to the
Constitution in critical areas—among
them, the rights and liberties guaran-
teed to our citizens, the extent of
Congress’s power under the Commerce
Clause, and the balance of power
among the three branches of govern-
ment. Regrettably, he declined to do
so, saying that he does not have an
overarching judicial philosophy and
comparing the role of a Justice to that
of an umpire. The New York Times put
it succinctly in an editorial:

In many important areas where Senators
wanted to be reassured that he would be a
careful guardian of Americans’ rights, he re-
fused to give any solid indication of his legal
approach.

The uncertainty arising from the
hearings is compounded by the refusal
of the administration to provide docu-
ments from Judge Roberts’ service as
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principal Deputy Solicitor General,
which members of the Judiciary Com-
mittee had requested in the course of
carrying out their constitutional re-
sponsibility.

As a result, we must try to infer his
underlying philosophy and views from
the earlier documents made available
to the committee. Those documents
are not reassuring. I am deeply con-
cerned that the documents we have
from John Roberts raise questions
about his approach and his thinking on
such basic issues as voting rights, af-
firmative action, privacy, racial and
gender equality, limitation on execu-
tive authority, and congressional
power under the commerce clause.

Given the importance of the position
of Chief Justice, in deciding whether to
give consent to this nomination it is
essential that it be an informed con-
sent—an informed consent.

As the New York Times editorial
pointed out:

That position is too important to entrust
to an enigma, which is what Mr. Roberts re-
mains.

I will vote against confirming John
Roberts to be the Chief Justice of the
United States.

I yield the floor.

Ms. CANTWELL. Mr. President, I
rise to share my concerns about the
nomination of Judge John Roberts.

Let me say to my colleagues who
have taken the floor through the last
couple of days and have been eloquent
I think on both sides of the aisle in
their views, that I really do believe
that we are at a very unique point in
time at our history, that we are at the
tip of the iceberg as it relates to the in-
formation age, and that this issue of
personal privacy is only going to gain
in importance over the lifetime of the
next nominee to the Supreme Court.

And that is why this discussion and
debate is so important, and that is why
a diversity of voices I think should be
heard on this issue.

Now, I am not a member of the Judi-
ciary Committee but I did spend 2
years on the Judiciary Committee, and
I made it clear in my time there that
I had the intention to ask every nomi-
nee about their views on the rights to
privacy and how they existed in the
Constitution and what they thought
was settled law as it relates to that and
how they viewed some of the important
decisions of the Courts in the past.

And I think that you have to give a
context to the day and age in which we
are making this decision on a Supreme
Court nominee and the next nominee
as it relates to these privacy rights.

We are at a time and age when indi-
vidual citizens are concerned about
their most personal information being
obtained by businesses or health care
organizations and somehow being re-
leased. They are concerned about gov-
ernment and government’s over-
reaching in privacy matters and the
use of technology that could be used
without probable cause and warrant.
We have even seen discussion by courts
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and judges and a variety of people on
the due process of enemy combatants—
even a judge in our State raised con-
cerns about how you balance pro-
tecting rights and security interests.

I know in Washington State these are
among the key issues that the citi-
zenry of Washington State cares about.
They care about their personal privacy
and they care about it being protected.
They also care about that personal pri-
vacy as it relates to a variety of rights
that they have come to expect.

In fact, in Washington State, a right
of privacy is guaranteed in our Con-
stitution. Article 1, section 7, which
says—quote—‘‘no person shall be dis-
turbed in his private affairs or his
home invaded without the authority of
law.” We adopted this constitutional
right of privacy upon the founding of
our State and the deep respect that we
have for those individual rights.

It has been settled for decades by the
courts of Washington State. Wash-
ington State law even goes further
than the Federal Government in pro-
tecting people’s privacy in a search and
seizure context, for example. And I
thinkit is very important to under-
stand how much the State of Wash-
ington cares about these constitutional
protections.

Now, as it relates specifically to a
woman’s right to choose, Washing-
tonians again have been very out-
spoken. In fact, in 1970, 3 years before
the Federal courts spoke on this mat-
ter, the residents of my State passed a
referendum legalizing abortion rights
through the first trimester. That is in
1970. In 1991, the voters of my State
passed by initiative a codification of
Roe v. Wade into State statute.

I would hope that any nominee to the
Supreme Court would understand how
important the privacy rights are in not
just Washington State but throughout
the country and how challenged they
are going to be in the next decades as
the information age rolls out and more
and more issues confront Americans
about their privacy and the privacy of
information about them.

During my tenure on the Judiciary
Committee, I heard many conservative
nominees express views in opposition
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to abortion rights and some were very
critical of the decision in Roe v. Wade.
I did not agree with these views, but
where those nominees demonstrated an
understanding that privacy in the
choice context is an accepted right,
and that the Nation and the courts
have determined that right should be
upheld, I voted to confirm these judges.

Sixty-one percent of Americans said
that they wanted Judge Roberts to an-
swer questions about how he would
have ruled on past Supreme Court
precedent. And I know that more than
a majority of Americans believe that
we should do our job in asking judicial
nominees about their judicial philos-
ophy.

But as my colleagues have pointed
out, I have some concerns about Judge
Roberts’ views on the rights to privacy
as it relates to how those will continue
to protect a woman’s right to choose.
And I am concerned, as he talks about
stare decisis exactly what he will up-
hold.

Now, I think a very important case
that probably hasn’t gotten a lot of at-
tention on the floor but it is something
that again Washingtonians care a lot
about is Judge Roberts’ dissent in the
Rancho Viejo case. Judge Roberts went
out of his way in this dissent to raise
issues about whether Congress had
overstepped its bound in enacting the
Endangered Species Act. Courts have
already decided this issue: Congress
has the authority to protect our most
precious species without concern that
these efforts might be thrown out bit
by bit. Judge Roberts has told us how
important longstanding precedent is in
his philosophy, yet he questions con-
gress’ longstanding authority to enact
environmental protections.

In the Northwest, we absolutely rely
on a very robust interpretation of the
interstate commerce clause, both in its
environmental context and with regard
to other laws. We have a great, wonder-
ful environment in the Northwest that
we want to protect. And just as with
the privacy context, Judge Roberts was
asked during the hearing about his
views on Congress’s power to enact en-
vironmental protections and he de-
clined to answer them specifically.
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The Pacific Northwest is blessed with
incredible beauty, complemented by
the diverse wildlife that inhabits our
lands and coastal waters. Unfortu-
nately, habitat loss and other pressures
threaten some of my State’s most
iconic species, whether that be the
salmon that spawn our great rivers,
birds that depend on old-growth for-
ests, or even the orca whale that holds
a special plan in the heart of everyone
who lives near the Puget Sound. The
Endangered Species Act is helping pro-
tect these animals from extinction. I
have concerns about what Judge Rob-
erts says about precedent yet in the
case of the Endangered Species Act; his
concern for following precedent wasn’t
there.

I share the concerns of my colleagues
who have been to the floor that we
want to know how Judge Roberts is
going to make his philosophy about the
right to privacy clearer for the individ-
uals who have to vote for him. I am not
clear what he considers the privacy
rights in the Constitution that aren’t
enumerated. And I know that that may
not be the same opinion of our Mem-
bers on the floor of the Senate, but I
think Washingtonians have come to ex-
pect that these privacy rights mean a
great deal to them.

And so I cannot vote to confirm
Judge Roberts until I know more about
his philosophy. I am doing the job that
I think the State of Washington wants
me to do in fighting for these protec-
tions that have been constitutionally
guaranteed, that have been voted on by
initiative of the people in our State,
and for the great protection of those
privacy rights that they know need to
be protected in the future.

I yield the floor.

———

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

The PRESIDING OFFICER. Under
the previous order, the Senate stands
adjourned until 9:30 a.m. tomorrow.

Thereupon, the Senate, at 7:40 p.m.,
adjourned until Wednesday, September
28, 2005, at 9:30 a.m.
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