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on December 31,
(©)(DH(A)),

(I) by substituting ‘“May 4, 2007 for ‘‘Au-
gust 25, 2005’ in subsection (¢)(4)(A)(ii), and

(J) by substituting ‘‘January 1, 2008 for
“January 1, 2007’ in subsection (d)(2)(A)(ii).

(b) EMERGENCY DESIGNATION.—For purposes
of Senate enforcement, all provisions of this
section are designated as emergency require-
ments and necessary to meet emergency
needs pursuant to section 204 of S. Con. Res.
21 (110th Congress), the concurrent resolu-
tion on the budget for fiscal year 2008.

AMENDMENT NO. 4478, AS AMENDED

Mr. SANDERS. Madam President, I
ask unanimous consent that notwith-
standing the unanimous consent agree-
ment, the Murray amendment No. 4478,
as amended by the Mikulski amend-
ment, be agreed to.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 4494), as modi-
fied, was agreed to, as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

SEC. .

Notwithstanding any other provision of
this Act, the amount appropriated under sec-
tion 301(a) of this Act shall be $3,920,000,000
and the amount appropriated under section
401 of this Act shall be $180,000,000: Provided,
That, of amounts appropriated under such
section 401 $30,000,000 shall be used by the
Neighborhood Reinvestment Corporation (re-
ferred to in this section as the ‘“NRC’) to
make grants to counseling intermediaries
approved by the Department of Housing and
Urban Development or the NRC to hire at-
torneys to assist homeowners who have legal
issues directly related to the homeowner’s
foreclosure, delinquency or short sale. Such
attorneys shall be capable of assisting home-
owners of owner-occupied homes with mort-
gages in default, in danger of default, or sub-
ject to or at risk of foreclosure and who have
legal issues that cannot be handled by coun-
selors already employed by such inter-
mediaries: Provided further, That of the
amounts provided for in the prior provisos
the NRC shall give priority consideration to
counseling intermediaries and legal organi-
zations that (1) provide legal assistance in
the 100 metropolitan statistical areas (as de-
fined by the Director of the Office of Man-
agement and Budget) with the highest home
foreclosure rates, and (2) have the capacity
to begin using the financial assistance with-
in 90 days after receipt of the assistance:
Provided further, That no funds provided
under this Act shall be used to provide, ob-
tain, or arrange on behalf of a homeowner,
legal representation involving or for the pur-
poses of civil litigation.

The amendment (No. 4478), as amend-
ed, was agreed to.

Mr. SANDERS. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DURBIN. Madam President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

2006 in subsection

MORNING BUSINESS

Mr. DURBIN. Madam President, I ask
unanimous consent the Senate proceed
to a period of morning business with
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Senators permitted to speak for up to
10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
FIREARMS INFORMATION USE ACT

Mr. KENNEDY. Madam President, it
is a privilege to join my colleagues in
supporting the Firearms Information
Use Act to repeal the most extreme
provisions in the Tiahrt amendment
and lift the veil of secrecy that cur-
rently surrounds the flow of guns in
our country. The act will give law en-
forcement agencies the support they
need to do their job, while protecting
information about undercover officers,
confidential informants, ongoing inves-
tigations, and lawful firearms pur-
chasers. It is a basic open-government
measure that is critical for the public
safety of communities across America.

The Tiahrt amendment is an appro-
priations rider enacted in 2003 that re-
stricts public access to information
gathered by the Justice Department’s
Bureau of Alcohol, Tobacco, Firearms
and Explosives. It prevents law en-
forcement organizations from sharing
gun trace data with each other and
from obtaining gun trace data outside
their geographic jurisdiction. It pro-
hibits such information from being
used as evidence in State license rev-
ocations, civil lawsuits, or any other
administrative proceedings, unless spe-
cifically filed by the Bureau. It also
prevents the Bureau from publishing
reports that use gun trace data to ana-
lyze the flow of guns at the national
level.

Numerous mayors, law enforcement
officers, and researchers have spoken
out against these restrictions. Mayors
Against Illegal Guns, a bipartisan coa-
lition of over 250 mayors led by Mayor
Tom Menino of Boston and Mayor Mi-
chael Bloomberg of New York City, is
staunchly opposed to the Tiahrt
amendment, and one of the coalition’s
top priorities is to have the amend-
ment repealed. The International Asso-
ciation of Chiefs of Police recently em-
phasized that we can reduce gun vio-
lence in our communities by making
gun trace data publicly available.

In a 2006 report, the Brady Center to
Prevent Gun Violence documented the
harmful consequences of the Tiahrt
amendment. The Brady Center found
that the amendment ‘‘had an imme-
diate chilling effect on the Bureau’s ac-
tivities,” that ‘‘academic researchers
have already found their work sty-
mied,” and that the amendment has
“‘crippled” efforts by law enforcement
to investigate patterns of gun traf-
ficking on a nationwide basis and to
identify sources of guns used in crime.
The report unequivocally concludes
that the ‘“Tiahrt Amendment is a
transparent attempt by the gun lobby
. . . to shield the public, as well as gov-
ernment and law enforcement agencies,
from the truth about guns and crime.”

In spite of these criticisms, the
amendment has been included in the
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Justice Department appropriations bill
every year since 2003, and even more
restrictive versions of it have been pro-
posed in recent months. By enacting
the Firearms Information TUse Act,
Congress can restore sanity to our pol-
icy on gun trace data. Scaling back the
Tiahrt amendment will give our State
and local officials the information they
need to halt gun trafficking and the
reckless dealers who facilitate it.
Whatever one’s views of the second
amendment, surely we can all agree
that it does not confer a right to sell
firearms illegally. I urge all of my col-
leagues to support this legislation.

——
HEALTH CARE COSTS

Mr. KENNEDY. Madam President,
one of the most pressing concerns of
American families and businesses these
days is the skyrocketing cost of health
care. Health costs are now the No. 1
cause of personal bankruptcy and
many businesses are dropping coverage
for their employees because they can
no longer afford it.

Required reading for anyone seeking
to address the challenge of high health
costs is an insightful article in this
month’s New England Journal of Medi-
cine. It was authored by Dr. James
Mongan, who is CEO of Partners
HealthCare in Massachusetts, which in-
cludes Massachusetts General and
Brigham and Women’s, two of the Na-
tion’s leading hospitals. He is joined by
Dr. Timothy Ferris and Dr. Thomas
Lee.

The article states that there is no
single answer to reducing health costs.
However, it identifies a number of ini-
tiatives that hold significant promise,
including pay-for-performance pro-
grams, use of electronic medical
records and more.

I commend this compelling article to
my colleagues and ask unanimous con-
sent that it be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New England Journal of Medicine,
Apr. 3, 2008]
OPTIONS FOR SLOWING THE GROWTH OF
HEALTH CARE COSTS
(By James J. Mongan, M.D., Timothy G. Fer-
ris, M.D., M.P.H., and Thomas H. Lee,

M.D.)

Health care costs continue to be an impor-
tant concern in the United States, and they
are already a central issue of the 2008 presi-
dential campaign. Numerous strategies for
cost containment are being proposed, but
specific options are usually presented in iso-
lation, with little disciplined discussion of
their potential impact or the barriers they
face. In this article, we provide a survey of
major options for slowing the growth of
health care spending. We also provide a qual-
itative assessment of the likely effectiveness
of these options and our recommendation for
a package that could be collectively pursued.

Underlying our analysis are three basic as-
sumptions. First, health care spending has
high intrinsic social value, and the primary
driver of cost increases is technical
progress—for example, new tests and thera-
pies or new knowledge about the benefits of
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existing ones. This perspective is supported
by the observation that health care costs are
increasing throughout the world, regardless
of the system for financing health care. The
aging of the population and increasing num-
bers of patients with chronic illnesses con-
tribute to the problem, but the increasing
numbers of effective therapies for these pop-
ulations are major factors in cost trends.

Second, the value obtained for health care
expenditures must be enhanced. Uncon-
strained growth in medical spending is
threatening the incomes of individual pa-
tients, the cost structures of employers, and
the fiscal balance of government. Third, the
high social value of health care limits policy
options for containing health care spending.

In short, we want cost control, but we also
want broad access to health care and contin-
ued innovation in medical science. Trade-offs
among these goals are inevitable, and they
can be minimized only through thoughtful
policies.

Table 1 lists 12 major options for reducing
health care spending, with comments regard-
ing barriers to their implementation. Rig-
orous experimental studies of the effect of
these options are scarce, and estimates of
their independent effects are not available.
For example, estimates of the savings that
might be derived from the use of electronic
medical records include savings from other
options, including improved care for patients
with chronic conditions.

Nevertheless, the pressures to address in-
creasing costs are so intense that policy de-
cisions cannot be delayed until long-term
studies are completed. We therefore classi-
fied these options into three groups on the
basis of a qualitative assessment of their po-
tential effect on costs. These assessments
were influenced by our judgment of the near-
term political viability of these options.

Our belief is that there is no single ‘‘magic
bullet” among these choices; our goal is to
promote discussion leading to effective poli-
cies that support several approaches. We do
not think responsible health care leaders can
be against all of these options; indeed, we
think it is insufficient for leaders to support
only one or two. Policymakers must identify
an array of choices with sufficient cost-sav-
ings potential to moderate financial pres-
sures on health care.

GREATEST POTENTIAL FOR COST SAVINGS

Several types of payment reform have been
suggested and are being tried throughout the
country. All of them are potentially disrup-
tive to providers whose businesses are based
on fee-forservice payments. Nonetheless, im-
proving quality and efficiency in a pure fee-
for-service environment is so challenging
that we believe the question is not whether
payment reform should be pursued, but how
to pursue it without precipitating major dis-
content or disruptions in care.

The most potent version of payment re-
form is budget-based capitation, in which
providers receive a fixed amount of money to
cover all health care needs of a population of
patients. Experiments with capitation in
commercially insured populations dem-
onstrate reductions in cost, but they have
often resulted in consumer and provider dis-
satisfaction. Patients have rebelled against
limitations on their choices of providers, and
providers have rebelled against capped budg-
ets and inadequate risk adjustments to pay-
ments. Although capitation is successfully
used in some staff-model delivery systems,
efforts to extend this payment approach
more broadly have had limited success.
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TABLE 1.—APPROACHES TO REDUCING MEDICAL
EXPENDITURES

Proposal Comments

Highest potential for cost savings:
Payment reform (e.g., capitation,
case rates, pay-for-perform-
ance programs).

Capitation limited by patients’ pref-
erence for choice of providers and
public discomfort with potential
perverse incentives for clinicians;
case rates applicable only to a
small percentage of procedures
(e.g., coronary-artery-bypass
grafting); pay-for-performance
programs still evolving and re-
quire organized providers to adopt
efficiency goals.

Important step to ensure value for
future medical advances; risk of
limiting innovation and delaying
arrival of products in the market.

Real value in decision support to re-
duce variation among physicians
in use of services; will require
time, resources, and considerable
cultural change.

Promising because 10% of people
account for 70% of costs; re-
quires organized providers and
payment reform.

Effectiveness review for new
drugs and forms of technology
before reimbursement.

Electronic medical records ...

Improved care of patients with
chronic conditions.

Intermediate potential for cost sav-
ings:

Restructured end-of-life care ....... Requires culture change within med-
icine and in society.

Limited ability of 10% of patients
who are very sick and account for
70% of costs to function as in-
formed consumers.

Value of savings offset for some
providers and patients by loss of
choice and potential for innova-
tion that many believe come with
private insurance; concerns by
some people about implications of
larger government role, including
potential delays, deterioration in
fservice, and limitations on bene-

its.

Consumerism (e.g., transparency
and health savings accounts).

Substantially reduced administra-
tive costs (e.g., eliminate in-
surance role as currently
structured).

Lowest potential for cost savings:
Malpractice reform ........ccccoovvvs Much potential for improvement, but
limited effect on costs.

Modest effect on costs; concern
about effect on innovation.

Not shown to yield savings to overall
health care system; could shift
costs from employers to Medicare.

Drug-pricing reform ...........ccooeeeeve.

Enhanced primary prevention ac-
tivities.

Rationing options:
Indirect rationing by setting fixed
all-payer budget ceilings for
health expenditures.

Does not fit U.S. political culture;
difficult to ensure equity across
geographic areas and services;
very large government role; ques-
tionable success in other coun-
tries.

Such a dramatic and visible in-
crease in the two-class nature of
our health system not sustainable
with our core values.

Indirect rationing by letting mar-
kets work for new and ex-
panded services, restricting
Medicare and Medicaid cov-
erage of such services.

Short of full budget-based capitation are a
variety of options, including partial capita-
tion (e.g., a fixed payment to primary care
physicians for their populations); case rates,
in which a lump sum is provided for specific
procedures; and pay-for-performance sys-
tems, in which bonuses for improved quality
and efficiency are available to augment fee-
for-service payments. Despite the limited
data on the effect of such approaches, we
cannot conceive of a meaningful attempt to
decrease the trend in costs that does not in-
clude some form of payment reform. We also
believe that payment reform is likely to be
most effective when providers are organized
into delivery systems that can accept re-
sponsibility for cost-mitigation goals.

Another promising approach to cost con-
tainment is strengthening effectiveness re-
views for new drugs and forms of technology.
Some candidates and many policy experts
support a new national institute to conduct
such analyses, which could be required be-
fore decisions regarding reimbursement are
made. Concern about this approach comes
from members of industry, who worry about
the possible effects of such reviews on the
time and costs associated with getting prod-
ucts to market.

Health information systems that include
electronic records have significant potential
for cost savings and enjoy strong political
support. Policymakers often focus on the
personal health record (e.g., a small data-
storage device carrying key clinical informa-
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tion), but we believe the greatest cost-reduc-
ing effect of electronic records will result
from improved coordination among health
care providers and from decision support
that improves clinicians’ use of tests and
treatments. Such decision support has the
potential to decrease variation among physi-
cians in the use of health care services,
thereby reducing both baseline costs and
cost trends.

This potential is largely unrealized to
date, however. Critical barriers include the
requirements for capital investment and
standardization of administrative and clin-
ical data. Even more daunting is the need for
cultural change among physicians, who must
be willing to use decision-support systems if
electronic records are to improve their care.

The improved care of patients with chronic
conditions such as diabetes mellitus or coro-
nary artery disease is a promising focus for
cost reduction, because about 70% of health
care costs are generated by 10% of patients,
most of whom have one or more chronic dis-
eases. Improved reliability and coordination
of the care of these patients could reduce
their need for hospitalization. This strategy
has moderate bipartisan support, reflecting
awareness of the frequent failure of our
health care system to deliver interventions
that are likely to be beneficial to patients
with these conditions.

As is true with information technology,
however, the evidence that improvement in
the care of patients with chronic conditions
reduces costs falls short of the apparent op-
portunity. Numerous interventions are
known to be cost-effective—that is, they im-
prove health at a reasonable incremental
cost. However, few interventions (e.g., dis-
ease-management programs for patients with
heart failure) have been shown to actually
save money while improving patients’
health.

Nevertheless, we believe that the cost-sav-
ing potential of improvement in the care of
patients with chronic conditions may yet
turn out to be meaningful. Effective care-im-
provement programs generally require orga-
nized systems of care, as compared with a
fragmented system of independent practi-
tioners who often find these programs dif-
ficult to maintain. Implementation of these
programs will also require some payment re-
form because institutions and practitioners
currently lose money by reducing prevent-
able hospitalizations, and proactive care-
management services are typically not cov-
ered.

INTERMEDIATE POTENTIAL FOR COST SAVINGS

The observation that health care costs are
concentrated in the period just before the pa-
tient’s death raises concern that our health
system uses excessive resources to extend
the life of dying patients. Political can-
didates are understandably wary of engaging
in this discussion, but health care providers
are exploring the effect of greater use of hos-
pice and palliative care services and more
complete disclosure to patients of the risks
and benefits of proposed interventions.

Medicare data from Oregon indicate that
the use of hospitalization and intensive care
units in the last months of life can be de-
creased without compromising the care of
dying patients and their families. However,
these data show that any serious attempt to
change end-of-life care requires deep cultural
change that extends well beyond the pro-
vider community.

Two broader approaches to cost control
have support from opposite ends of the polit-
ical spectrum. Political conservatives have
championed consumerism, expressed through
insurance products with high deductibles or
copayments, health savings accounts, and
“transparency.” Transparency means mak-
ing available information about the cost and



April 9, 2008

quality of health care services so that pa-
tients can become informed consumers.

Although the impact of this approach is
unknown, we believe that cost savings are
likely to be limited by the medical needs of
the 10% of people who account for 70% of
costs. These patients tend to exceed their fi-
nancial liabilities associated with these
products quickly, and their ability and will-
ingness to behave like shoppers who can
make trade-offs in cost and quality are un-
certain at best. In addition, these insurance
products have thus far proved unpopular
with employees despite their lower effect on
their paychecks, and enrollment to date has
been low.

On the political left, advocates of the sin-
gle-payer approach argue that elimination of
the employer-based commercial insurance
system would dramatically reduce adminis-
trative costs. Despite the large savings that
would result, political support for this ap-
proach is currently limited. The strongest
resistance to the single-payer approach
comes from the commercial insurance indus-
try, but providers worry that this approach
would extend the lower reimbursement
structure of Medicare and Medicaid to all pa-
tients, and these payments would not in-
crease fast enough to cover increasing pro-
vider costs. Thus, for the time being at least,
the development of a broad coalition around
a single-payer system is unlikely. There is,
however, widespread interest in reducing ad-
ministrative costs by pursuing standardiza-
tion of the claims-payment systems of U.S.
private insurers (e.g., through adoption of a
universal billing form).

LOWEST POTENTIAL FOR COST SAVINGS

Two familiar targets for cost reduction are
malpractice and drug-pricing reform, but the
potential savings from these approaches are
probably small. Although the current mal-
practice system is an inefficient way to pro-
tect patients from negligent care, the direct
costs of malpractice premiums and esti-
mated costs of ‘‘defensive medicine’ are not
major factors in overall health care spend-
ing. In any case, political support for mal-
practice reform is partisan and weak because
of the resistance to major changes on the
part of plaintiffs’ lawyers.

Costs can be reduced through more restric-
tive drug formularies and tougher price ne-
gotiations, but the savings are modest be-
cause pharmaceuticals account for just 10 to
15% of health care spending. The political
appetite for tight government control of
drug pricing is also limited by concerns
about its effect on the development of new
drugs.

Enhanced primary prevention efforts (e.g.,
programs to reduce smoking, alcohol abuse,
or obesity) have strong bipartisan support,
and they would lead to important general
health benefits. This approach makes par-
ticular sense for employers, who can enhance
the health of their workforce, and also delay
the onset of serious illness among their em-
ployees by many years, at which point most
costs would be absorbed by Medicare.

However, candidates would be ill-advised
to believe they can fund broader access to
health care through savings derived from
primary prevention. Prevention is more like-
ly to delay than to eliminate long-term soci-
etal costs, because longer life spans mean
more years of health care adding to overall
costs. Controversy persists regarding wheth-
er improved care can lead to significant sav-
ings through a ‘‘compression of morbidity”’—
that is, longer and healthier lives with a rel-
atively quick, low-cost period of illness just
before death. Regardless of what the right
answer is, savings from increased primary
prevention will not be substantial in the
near term.
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RATIONING OPTIONS

Should other options fail to provide suffi-
cient cost reductions, policymakers may be
forced to consider various forms of rationing,
including two types that have been proposed
from different ends of the political spectrum.
From the left comes the proposal for fixed,
all-payer budget ceilings for health expendi-
tures, such as those that are used in Canada
and some European countries with multiple
payers. The U.S. experiment with this ap-
proach is the Medicare funding policy that
requires decreases in payments to physicians
when overall spending increases.

Although there would certainly be consid-
erable savings from this approach, inflation
in health care spending in countries that use
it does not lag far behind ours because of the
constant political pressure to increase spend-
ing for essential services. Administration of
these budgets would require a large govern-
ment role, and such a strong government
regulatory role is not likely to gain con-
sensus in the U.S. culture.

From the right come proposals for indirect
rationing by limiting Medicare and Medicaid
payment for new or ‘‘discretionary’’ services.
This approach would have Medicare evolve
to provide a defined contribution toward the
health care costs of the U.S. elderly instead
of defined benefits. Under this framework,
patients who are able to pay for the services
that are not covered would do so with their
own money, and patients who are unable to
pay would go without. We think such a dra-
matic and visible increase in the two-class
nature of our health system is too obviously
inconsistent with our core values to be po-
litically viable.

DISCUSSION

We see three paths toward controlling
health care costs. First, we could allow the
current situation to persist. Consequences
would almost certainly include increased
taxation and financial burdens on individual
patients and businesses, greater competition
for scarce governmental resources, and a
continued increase in the number of unin-
sured Americans. The alternative extreme
would move our country toward one of the
indirect rationing methods described above.
This path would be practical only as a last
resort. The third path would be to assemble
the most reasonable package, short of ra-
tioning, using a combination of the other
ideas mentioned above, and to try to bend
the trend line in increasing health care
costs.

While recognizing that the many stake-
holders in health care will have different
preferences, we suggest the following. First,
modify reimbursement with the explicit goal
of rewarding the practice of evidence-based
medicine, reductions in variance among phy-
sicians in the use of services, and improve-
ment in the care of patients with chronic
conditions. We recommend consideration of
blended arrangements including pay-for-per-
formance programs, case rates, and even ade-
quately funded and appropriately risk-ad-
justed capitation.

Second, invest in new effectiveness-review
bodies. These groups would inform decisions
regarding the coverage for and use of health
care tests and treatments in the future.

Third, maximize support for electronic
medical records with computerized decision
support, recognizing that this will involve
considerable national investment and cul-
tural change. Such support can come in the
form of higher reimbursement for physicians
who have adopted electronic records or
grants from hospitals, payers, or government
to provide support for their implementation.

Fourth, enhance the standardization of
health care transactions in order to drive
down administrative costs. Fifth, provide
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support for regional efforts to improve the
quality of care at the end of life. Finally,
provide support for prevention programs, not
because they save money, but because they
lead to a better quality of life and a more
productive workforce.

We recognize that many ideas for cost con-
tainment are not addressed here and that
there are many potential cost-containment
packages besides our approach. Our intent
has been to set out a framework for consid-
ering various proposals. To deal successfully
with this important issue, we must move
away from cliches that fit our own political
beliefs and grapple seriously with the true
effectiveness and the political reality of each
of these ideas. We need a real and honest dia-
logue on this issue—particularly in a presi-
dential election year.

NATIONAL ALCOHOL AWARENESS
MONTH

Mr. JOHNSON. Madam President,
today I rise to recognize April as Na-
tional Alcohol Awareness Month. We
must all remain aware that alcohol is a
drug that can pose serious health and
well-being risks if used improperly.
From underage drinking to drunk driv-
ing to alcohol addiction, this substance
can have catastrophic and long-reach-
ing effects on the lives of Americans.

I wish to take the opportunity in a
month dedicated to alcohol awareness
to promote awareness of a devastating
alcohol-related condition. Fetal alco-
hol spectrum disorders, FASD, is an
umbrella term describing the varied
range of alcohol-related birth defects
that may result from the use of alcohol
during pregnancy. The effects of this
disorder may be mental, behavioral,
and/or involve learning disabilities.
FASD is the leading known cause of
preventable cognitive impairment in
America. It is estimated FASD effects
1in 100 live births each year.

We must move past the stigma of
this devastating disease to truly help
those and their families who are af-
fected by FASD get the health, edu-
cation, counseling and support services
they need and deserve. We must also
address the tragedy of FASD at the
source, by increasing awareness that
any amount of alcohol during preg-
nancy can have heartbreaking, lifelong
effects, and by ensuring this is under-
stood by all women of child-bearing
age and by providing treatment and
counseling services for these women.

Earlier this year, several of my col-
leagues and I reintroduced legislation
to address FASD issues within fami-
lies, at schools, in health care centers,
in our legal system, and at its source.
In addition to supporting those living
with FASD and their families, this bill
works to educate our health practi-
tioners, educators and members of our
judicial system to recognize the special
needs of these individuals. While we in-
crease awareness of the effects alcohol
can have on individuals and their fami-
lies, increasing FASD awareness must
also be included to advance the fight
against these damaging disorders.
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