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The Senate met at 10 a.m. and was
called to order by the Honorable JON
TESTER, a Senator from the State of
Montana.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Lord, our God, You have called us to
represent You. May our lives bring
honor and glory to your holy Name.
Strengthen our lawmakers with Your
spirit’s power. Empower and guide
them to serve You by serving the lost,
the lonely and the least. Be in their
minds and understanding. Be also in
their mouths and their speaking.

Fill them with Your truth and give
them sufficient abilities to deal with
the changing issues they face. Lord,
show them the doors of opportunity
through which You would have them
pass. And, Lord, we ask that You would
be with the cyclone victims of
Myanmar. We pray in Your wonderful
Name. Amen.

———————

PLEDGE OF ALLEGIANCE

The Honorable JON TESTER led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The assistant legislative clerk read
the following letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, May 6, 2008.
To the Senate:

Under the provisions of rule I, paragraph 3,

of the Standing Rules of the Senate, I hereby

Senate

appoint the Honorable JON TESTER, a Sen-
ator from the State of Montana, to perform
the duties of the Chair.
ROBERT C. BYRD,
President pro tempore.

Mr. TESTER thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The ACTING PRESIDENT pro tem-
pore. The Senator from Washington
State is recognized.

SCHEDULE

Mrs. MURRAY. Mr. President, today
there will be a period of morning busi-
ness for up to 1 hour, with the time
equally divided and controlled between
the two leaders or their designees. The
Republicans will control the first half,
the majority will control the final half.

After morning business, the Senate
will resume consideration of H.R. 2881,
a bill to reauthorize the Federal Avia-
tion Administration. At 2:30 p.m., there
will be a rollcall vote on the motion to
invoke cloture on the substitute
amendment.

As a reminder, the filing deadline for
second-degree amendments on the FAA
bill is 1:30 p.m. today. If cloture is not
invoked on the substitute, we expect to
vitiate the cloture vote on the under-
lying bill and immediately proceed to a
cloture vote on the motion to proceed
to S. 2284, a bill to restore the financial
solvency of the national flood insur-
ance fund.

———

MEASURES PLACED ON THE
CALENDAR—S. 2972 and S. 2973

Mrs. MURRAY. Mr. President, I un-
derstand that there are two bills at the
desk for a second reading.

The ACTING PRESIDENT pro tem-
pore. The clerk will read the titles of
the bills for a second time.

The legislative clerk read as follows:

A Dbill (S. 2972) to reauthorize and mod-
ernize the Federal Aviation Administration.

A bill (S. 2973) to promote the energy secu-
rity of the United States and for other pur-
poses.

Mrs. MURRAY. Mr. President, I ob-
ject to any further proceedings with re-
spect to these bills en bloc.

The ACTING PRESIDENT pro tem-
pore. Objection having been heard, the
bills will be placed on the calendar.

———

RECOGNITION OF THE MINORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The Republican leader is recog-
nized.

————
FAA MODERNIZATION

Mr. MCCONNELL. Mr. President, the
underlying FAA bill that came out of
the Commerce Committee had wide bi-
partisan support. The provisions that
came out of the Finance Committee
that are directly related to aviation fi-
nancing have wide bipartisan support.

This bill was on a fast track to pas-
sage and to improving airline safety in
our country. Unfortunately, our friends
across the aisle bogged it down with
extraneous provisions that do nothing
to improve airline safety and that do
not belong on this bill.

And then, to prevent any changes to
those provisions, they used a procedure
that used to be rare to block amend-
ments and improvements to the bill. So
rather than quickly passing an airline
safety bill that has broad bipartisan
support, our friends on the other side
have decided it is more important to
fight for a few pet projects.

Rather than quickly finish the bill
and move on to gas prices, they have
decided to dig in and fight for a few
extra provisions for a few extra Sen-
ators. The right choice is clear: We
should quickly pass the Dbipartisan
aviation-related portions of the FAA
bill and move on to legislation that ad-
dresses the high price Americans are
paying at the pump.
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Republicans put forward an energy
proposal, a plan that gets at the root of
the problem rather than at increased
dependence on OPEC. The Republican
plan would increase the supply of
American energy and bolster American
jobs while lowering our dependence on
foreign oil.

Meanwhile, Democratic suggestions
for addressing high gas prices ranged
from driving slower to more frequent
oil changes. This is a debate we are
eager to have. One wonders if the rea-
son our friends are stalling on the FAA
bill is that they are worried about ex-
posing the fact that they have no plan
for gas prices.

But Americans who are paying close
to $4 a gallon for gasoline do not par-
ticularly care which party comes up
with the idea; they would like some ac-
tion.

————

CYCLONE DEATHS IN BURMA

Mr. MCCONNELL. Mr. President, my
prayers go out to the families of those
killed in Burma in this past weekend’s
natural disaster. Initial estimates re-
ported the cyclone killed more than
22,000 people and tens of thousands
more are missing.

Yesterday, First Lady Laura Bush
announced that the United States is
prepared to provide assistance and sup-
plies to Burma, but at this time the
Government has not accepted our offer.

I urge the Burmese Government to
move quickly and accept the offer of
the American people and act in the
best interests of the population.

——————

CONGRESSIONAL GOLD MEDAL
FOR AUNG SAN SUU KYI

Mr. McCONNELL. Mr. President, I
had a chance earlier this morning to
attend the signing ceremony for legis-
lation to award Aung San Suu Kyi the
Congressional Gold Medal. I wish to
thank the President and the First Lady
for their continued support on this
issue.

For more than 20 years, Aung San
Suu Kyi’s support for justice and de-
mocracy has placed her at odds with
the tyranny and oppression of the Bur-
mese junta. She and her supporters
have combated the brutality of the
junta with peaceful protests and resist-
ance. Suu Kyi has chosen dignity as
her weapon, and she has found allies
around the world to aid her in this
struggle.

By awarding Suu Kyi the Congres-
sional Gold Medal, we are letting the
world know the American people would
stand with her and the freedom-loving
people of Burma.

HONORING OUR ARMED FORCES

SERGEANT CHRISTOPHER T. HEFLIN

Mr. MCCONNELL. Mr. President, I rise
today because there is a family in Ken-
tucky that has lost their beloved son in
this time of war. SGT Christopher T.
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Heflin of Paducah, KY, was killed on
November 16, 2004, during combat oper-
ations in the Al Anbar Province of
Iraq. He was 26 years old.

For his valor in service as a U.S. ma-
rine, Sergeant Heflin earned several
medals, awards and decorations, in-
cluding the Navy and Marine Corps
Commendation Medal, two Navy and
Marine Corps Achievement Medals, the
National Defense Service Medal, two
Meritorious Masts and the Purple
Heart.

Sergeant Heflin’s mother, Meleasa
Ellis, still remembers well the day
Chris told her he intended to enlist in
the Marine Corps. ‘“When he was a sen-
ior [in high school], he came home
[and] said, ‘Mom, I need to talk to
you,”” she says. “‘I want to join the
Marines,” he said. I said why? His re-
sponse: ‘I want to serve my country.’”

Before the Marines, there was foot-
ball, Chris’s first love as a child. He
started playing in sixth grade and by
high school had become the starting
center on the team, wearing the No. 50
jersey.

‘‘He was a young man who led by ex-
ample . . . . He played center and was
always one of the hardest-working
players I had,” says Jeff Sturm, Chris’s
head football coach at Reidland High
School in Paducah. ‘“‘He was just a
quality young man. I just hate to see it
happen, but I’m proud that he was over
there defending his country. That’s the
way he led his life.”

Growing up, Chris also was a member
of the National Hockey League Asso-
ciation of Ohio and of Mount Zion Bap-
tist Church in Paducah. He had an
afterschool job at Taco John’s. He en-
joyed riding his four-wheeler, which he
called his ‘‘country Cadillac,”” and he
had recently taken up deer hunting.

The vigorous life suited Chris, who
was always on the go. ““If he sat still, it
was just because he had to eat,” re-
members his brother Cory Heflin. “If I
had any problems, I could come to him.
He was always there if I needed some-
one to talk to. We always stuck to-
gether. Now he’s going to a better
home.”

Cory and other family members also
remember how active Chris was in vol-
unteer work. His favorite program was
the Marine Corps Reserves’ Toys for
Tots, which collects toys for needy
children at Christmas. Chris made sure
to do his part every year.

‘““He missed a lot of Thanksgivings
with us to make sure the kids had
Christmas,” his mother Meleasa re-
calls. “During Thanksgiving, he was
helping wherever he was with Toys for
Tots; he had a passion for kids. He
would have been a great dad someday.”’

Chris graduated from Reidland High
School in 1997 and signed up with the
Marine Corps 5 days afterwards. He
would go on to serve with them for
nearly 8 years. By the time he deployed
to Iraq, Chris was assigned to the 3rd
Battalion, 1st Marine Regiment, 1st
Marine Division, 1st Marine Expedi-
tionary Force, based at Camp Pen-
dleton, CA.
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One of his first assignments put him
behind a desk. Chris communicated his
displeasure to his friend, the Reverend
Larry Davidson, the man who had bap-
tized Chris when he was a young teen-
ager. ‘‘He said that was not what he
wanted to be here for,” the Reverend
Davidson says. ‘“‘He wanted to be on the
battlefield.”

Chris would move on to spend 3 years
training reservists in weapons and
equipment use in Moundsville, WV.
While there, he worked with John
Nanny, commandant of the Wheeling,
WYV, Marine Corps League.

Chris “‘was a Marine’s Marine,”” John
says. “‘He was always gung-ho and fired
up about what he did.”

In June 2004, Chris was deployed to
Iraq in support of Operation Iraqi Free-
dom. His mother Meleasa remembers
the day Chris gave her the news, in
April 2004.

Meleasa says Chris ‘‘told me he was
leaving for Iraq. I could do nothing but
weep,”’” Meleasa says. ‘‘He told me, re-
member the reason I joined the Ma-
rines? I have to go and fight for our
country. He fought till the last day,
November 16, 2004.”

Our thoughts and prayers are with
the Heflin family after the tragic loss
of this brave Marine. We are thinking
of Chris’s mother Meleasa Ellis; his
brothers, Cory Heflin, Josh Hicks, and
Derek Ellis; his grandparents, Marvin
and Marie Salsbury; his aunts and un-
cles, Lisa and Pete Witenberger and
Tim and Diane Salsbury; and many
other beloved family members and
friends.

More than 200 people turned out for
Chris’s funeral at the Mount Zion Bap-
tist Church, officiated by Chris’s
friend, the Reverend Davidson. Later,
at the Woodlawn Memorial Gardens
cemetery, Chris was laid to rest with a
21-gun salute.

Two marines folded the flag that had
draped over his casket and presented it
to his brother Derek, who is also serv-
ing in the Marine Corps as a lance cor-
poral.

When Chris was a small child, his
grandfather, Marvin, would take him
fishing. Chris had so much fun that
when the visits were over, he would tell
his mother to go get his clothes and
bring them back to his grandparents’
house so he could stay with them.

Marvin still remembers the last time
he spoke to his grandson, just before
Chris deployed to Iraq. ‘“‘Son, I want to
ask you something,” Marvin said. ‘“‘Are
you right with the Lord?”’

‘“Yes, Pa, I am,” Chris replied, using
the nickname for his grandfather he
had used since childhood.

The loss that the Heflin family has
suffered can never be fully healed. But
it is my hope that every person who
hears Chris’s story is inspired by and
draws strength from it.

The little boy Marvin once took fish-
ing grew up to become a man, a patriot
and a marine who stepped forward to
serve his country. This Senate salutes
SGT Christopher T. Heflin’s service,
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and we will forever honor his sacrifice.
Our Nation is richer today for what he
did on behalf of freedom’s cause.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Washington
State.

Mrs. MURRAY. Mr. President, I ask
unanimous consent to use leader time
for our side.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered

———
FAA AND GAS PRICES

Mrs. MURRAY. Mr. President, I want
to respond to some of the opening re-
marks of the Republican leader.

The Senate is going to vote this
afternoon on cloture on the FAA mod-
ernization bill. This is an extremely
important piece of legislation. It is bi-
partisan. We agreed unanimously last
week to go to this bill. It has been
stalled on procedural motions ever
since. This is a critical piece of legisla-
tion that all of us know we need to get
to. I will be speaking later this morn-
ing on that bill. But I wanted to ad-
dress the remarks of the Republican
leader in particular, who said the Re-
publicans were going to block the mo-
tion to invoke cloture this afternoon
because of ‘‘extraneous measures’” in
the bill.

I remind my colleagues, the majority
leader was on the floor of the Senate
last week offering numerous alter-
natives to the Republican side to allow
them to offer amendments, to allow
them to move forward on this bill, to
come to some agreement to move for-
ward.

It is disappointing to hear they still
object. Of the extraneous amendments,
one has to do with the highway trust
fund and the fact that we are out of
money and need to address that issue.
It is addressed in a bipartisan way in
this bill. It is badly needed for roads,
bridges, and highway construction, and
it is a responsibility with which we
should proceed. The other one has to do
with reimbursing New York for money
from 9/11. This is not controversial. It
was agreed upon after 9/11.

The budget the President sent to us
says it is necessary, and it is in this
bill because it is important that we get
that done and move it forward. This
legislation allows us the opportunity
to do so.

These are not controversial issues. It
is important that we move forward on
this legislation. I hope our colleagues
will agree to do that this afternoon.

Finally, I heard this morning that
our Republican colleagues say that
Democrats aren’t going to deal with
the gas tax issue. I assure everyone, we
understand this issue. When we go
home and see gas prices nearing $4 a
gallon, when we hear from truck driv-
ers and people who are trying to get to
work or to grocery stores, the price is
really hurting them. We are doing ev-
erything we can on this side—and have
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been—to try to move us forward in a
way that addresses this crisis, but we
recognize there are no short-term,
easy, quick fixes. We know the same-
old, same-old of promising drilling that
would not produce anything for 10
years or giving away more money to
the oil companies as an incentive is not
the right way to get constituents to a
place where they believe gas prices are
again affordable. We are in the process
of putting together a comprehensive
piece of legislation that the Demo-
cratic leader will announce this week. I
look forward to having our colleagues
on the other side move forward with us
on that comprehensive package to ad-
dress the gas price issue facing our con-
stituents.

With that, we will be now moving to
a period of morning business. I look
forward to addressing the Senate later
on the FAA authorization bill.

I yield the floor.

—————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

———

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will proceed to a period of
morning business for up to 1 hour, with
Senators permitted to speak for up to
10 minutes each, with the time equally
divided and controlled between the two
leaders or their designees, with the Re-
publicans controlling the first half and
the majority controlling the final half.

The Senator from Pennsylvania.

———

NOMINATION PROCESS

Mr. SPECTER. Mr. President, I have
sought recognition to speak about the
nomination process, to be followed by
Senators CORNYN and KYL.

The situation is desperate at the
present time, as the Senate has re-
verted to a longstanding policy in the
last 2 years where the White House is
controlled by one party and the Senate
by another. The nominees of President
Bush are being inappropriately
blocked. During the course of the last 2
years of the Clinton administration,
there were 15 circuit judges confirmed,
57 district judges, contrasted with only
7 circuit judges confirmed during the
last 2 years of the Bush administra-
tion, and 38 district judges. For the en-
tire 8 years, President Clinton has 65
circuit confirmations contrasted with
only 58 for President Bush. President
Clinton had 305 district confirmations
contrasted with only 241.

Regrettably, this has been the pat-
tern for the past 20 years—in the last 2
yvears of President Reagan’s adminis-
tration, when the Senate was con-
trolled by Democrats; in the last 2
years of President Bush the first; and
in the 6 years Republicans controlled
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the Senate during President Clinton’s
administration.

The issue has been raised by Demo-
crats about the inappropriate blocking
by Republicans of the Clinton adminis-
tration. I have agreed with them. I
voted to confirm the Clinton judges
who were qualified. The action taken
was not appropriate, and I disagreed
with my caucus. But now my caucus is
right.

An agreement had been reached—a
good-faith agreement, so to speak—by
leadership to confirm three circuit
judges between now and Memorial Day.
The Democrats had chosen three nomi-
nees: Judge Helene White, Mr.
Kethledge, and Justice Agee, who are
really out of turn. It would be much
more appropriate to take up dJudge
Conrad who has been waiting 290 days
for a hearing; Mr. Matthews, who has
been waiting 240 days for a hearing; or
Mr. Keisler, who has been waiting 675
days for a committee vote.

The chairman obviously has the right
to make the selection on the calendar,
but it is important to note that this se-
lection was made without any con-
sultation with the Republicans, which
is a sharp shift in practice from what
happened during the last Congress
when I chaired the committee and Sen-
ator LEAHY was ranking. The White
House wanted the confirmation hear-
ings of Chief Justice Roberts to start
on August 29. I had serious questions
about the wisdom of doing that and
consulted with Senator LEAHY exten-
sively. Senator LEAHY was totally op-
posed. I made the decision to start the
hearings after Labor Day, after due and
appropriate consultation with the
Democrats.

Similarly, on the nomination of Jus-
tice Alito, the White House wanted the
confirmation completed by Christmas.
Again, I had severe concerns about
hurrying the process. I consulted ex-
tensively with Senator LEAHY, and
then I made the decision to start the
hearings in January. Let the record
show after the confirmations were
completed successfully, President Bush
agreed with the judgment to hold the
hearings when they were scheduled.
That is the sort of comity which is in-
dispensable if this body is to function.

There are grave concerns raised
about the scheduling of the confirma-
tion of Judge Helene White because,
simply stated, there is not enough time
to do it and do it right. Judge White
was nominated on April 15, less than a
month ago. Her questionnaire was not
received until April 25. The FBI inves-
tigation was not begun until April 25.
The ABA report cannot be completed
until May 19 at the earliest. After
Judge White’s hearing, which is sched-
uled hastily for May 7, the committee
typically leaves the record open for 1
week, which would close the record on
May 14. If there are questions for the
record, Judge White would have 1 week
to answer those questions, which would
bring us to May 21. If the nomination is
held over for a week, that would put us
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into June. Assuming the nomination is
not held over for a week, that leaves
only 2 days before May 23 for the com-
mittee to review her answers, schedule
and hold a committee vote, and for the
full Senate to vote on her nomination.
No circuit court nominee has had hear-
ings prior to their ABA report being re-
ceived. The ABA report is not expected
until at least May 19.

In the past, the Democrats have been
very vocal in opposing this kind of a
schedule. When the schedule was set
for Peter Keisler 33 days after his nom-
ination, the Democrats cited the con-
cern that the Keisler hearing should
not be held so quickly in advance of
the ABA recommendations: ‘“We should
not be scheduling hearings for nomi-
nees before the Committee has received
their ABA ratings,’”’ all of which is vio-
lated here.

Senator SCHUMER said:

So let me reiterate some of the concerns
we expressed about proceeding so hastily on
this nomination. First, we have barely had
time to consider the nominee’s record. Mr.
Keisler was named to this seat 33 days ago.
So, we are having this hearing with aston-
ishing and inexplicable speed.

Well, this hearing is even more as-
tonishing and even more inexplicable.
When we do not follow regular order,
we tend to get into trouble. The appro-
priate course would be to move to the
nominations of Judge Conrad and Mr.
Matthews in the Fourth Circuit where
there is a judicial emergency.

How much time remains, Mr. Presi-
dent?

The ACTING PRESIDENT pro tem-
pore. The Senator has 2 minutes 20 sec-
onds.

——————

FILIBUSTERING

Mr. SPECTER. I want to comment
briefly about what I consider the dis-
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integration of the standing of the Sen-
ate as the world’s greatest deliberative
body. There was a time, when someone
wanted to filibuster, that they had to
stand up and speak. The Democrats
brought to the floor legislation to alter
the Supreme Court decision which cut
short the statute of limitations on
women’s pay. I voted for cloture to
take up that issue. The issue came and
went in the course of a few hours one
day. Under the traditional rules of the
Senate, when a matter is raised, it is
presented. It is argued. If someone op-
poses and wants to object and fili-
buster, they have to speak.

The cost of a filibuster today is very
cheap. All you have to do is say: I am
going to filibuster. Then there is a clo-
ture vote, and 60 votes are not ob-
tained, and the issue goes away.

That is not the way the Senate has
traditionally functioned. If the Demo-
crats had been serious about trying to
change the rule that the Supreme
Court handed down, which I thought
was a bad decision—bad on the law, and
it certainly can be changed by legisla-
tion—they would have argued the mat-
ter. They would have compelled oppo-
nents to come to the Senate floor and
oppose the matter. There would have
been a public debate. Had there been an
extended debate, the American people
would have understood the wrong Su-
preme Court decision and insisted the
Congress take corrective action.

Similarly, we have found the Senate
has now been overwhelmed by proce-
dural motions on filling the tree which
preclude any meaningful, traditional
Senate approach to our function where
Senators should be able to offer amend-
ments at any time on any issue. Sen-
ator REID, who now has the distinction
of having the record on filling the tree
the most times, has it in heavy com-
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petition. Senator Mitchell established
a new record in the 103rd Congress with
nine. Senator Lott tied him in the
106th Congress with nine. Senator Frist
tied him in the 109th Congress with
nine. But Senator REID is now the
champion.

The problem with filling the tree is
that Senators are precluded from com-
ing to the floor and offering amend-
ments. The American people do not un-
derstand what is happening in the Sen-
ate because nothing is happening in the
Senate. Last week we had one cloture
vote at 5:30 on Monday. We didn’t vote
on Tuesday, Wednesday, Thursday, or
Friday—one vote, and not a peep in the
news media about the inactive Senate.
So what we are seeing—and I intend to
speak at length on this at a later
date—is the disintegration of what the
Senate is supposed to be.

If legislation is needed to change the
statute of limitations on enforcing
women’s employment rights for equal
pay, let the Senate take it up and de-
bate. If we are on the FAA Act, let’s
have Senators come forward and con-
sider it.

It is time we declared a truce on the
judge issue. It has been exacerbated
continuously over the last 20 years. It
is time for a truce because the Amer-
ican people are caught in the crossfire.

Mr. President, I ask unanimous con-
sent that a survey of the filling of the
tree, compiled by CRS, be printed in
the RECORD. I urge my colleagues to
study it to see how the business of the
Senate has been thwarted, stymied,
and eliminated by this procedural, in-
appropriate activity.

There being no objection, the mate-

rial was ordered to be printed in the
RECORD, as follows:

TABLE 1.—INSTANCES WHERE OPPORTUNITIES FOR FLOOR AMENDMENT WERE LIMITED BY THE SENATE MAJORITY LEADER OR HIS DESIGNEE FILLING OF PARTIALLY FILLING THE

“AMENDMENT TREE": 1987-2008 1

Congress & Years Senate Majority Leader

Measure(s)

Notes & Citations

100th (1987-1988) .......cvevvvvreeres Robert C. Byrd (D-WV) .............. S. 1420, Omnibus Trade and

Competitiveness Act of 1987.

S. 2, Senatorial Election Cam-
paign Act of 1987.

S. 2488, Parental and Medical
Leave Act of 1988.

101st (1989-1990) .
102nd (1991-1992) .

George J. Mitchell (D-ME) .
George J. Mitchell (D-ME) .

None identified ...

S. Con. Res. 106, Concurrent
resolution setting forth the
congressional budget for FY
1993 1994, 1995, 1996, &

103rd (1993-1994) . George J. Mitchell (D-ME) . HR. 1335 Emergency Supple-

mental Appropriations for FY
199

S. 1491, FAA Authorization Act
of 1994,

104th (1995-1996) ....oovcvercnccce Robert Dole (R—KS) w..coceuvvvvvverennes S.J. Res. 21, Constitutional
Amendment to Limit Congres-

sional Terms.

S. 1664, Immigration Control
and Financial Responsibility
Act of 1996.

HR. 2937, White House Travel
Office Reimbursement.

Sen. Byrd, working in concert with Sen. Howard M. Metzenbaum, filled the “strike and insert” tree with a series of amendments,
SA435-439. (Congressional Record, vol. 133, July 8, 1987, pp. 18871-18876.) Media reports indicate the goal was to obtain a
straight vote on a compromise proposal requiring advance notice of certain plant closings. (“Senate Passes Measure on Plant-
Closing Notice,” The Washington Post, July 9, 1987, p. EL.)

Sen. Byrd, working in concert with Sen. David L. Boren, filled the “motion to recommit” tree with amendments, SA1403-1405. In
debate, Sen. Byrd indicated his goal was to displace several non-germane amendments to S. 1 relating to funding for the Nic-
araguan contras, thus returning the Senate to consideration of the subject of the underlying bill. (Congressional Record, vol.
134, Feb. 17, 1988, p. 1481)

Sen. Byrd filled the “motion to recommit” tree with amendments, SA3308 3310 In floor debate Sen Byrd indicated that he had
done so in response to a continued inability to secure a time for germane-
ness or relevancy. He characterized the motion and the amendments to |t as an attempt to place S. 2488 back before the Sen-
ate in afform containing several specific policy provisions. (Congressional Record, vol. 134, Sep. 29, 1988, pp. 26523-26588.)

None identified

Sen. Mitchell filled the “insert” tree with two amendments, SA1778-1779 offered to a substitute amendment for S. Con. Res. 106,
SA1777, which appears to have been treated as an original text for the purposes of amendment. Floor debate suggests a unan-
imous consent agreement was entered into laying out this approach with the goal of controlling and structuring the consider-
ation of policy alternatives relating to entitlement reform. (Congressional Record, vol. 134, Apr. 10, 1992, pp. 9283-9284.)

Sen. Robert C. Byrd, acting on behalf of the majority leader, filled the tree on the substitute to the measure, offering SA271-272.
(Congressional Record, daily edition, vol. 139, Mar. 25, 1993, p. $3715.)

On multiple occasions during consideration of this measure, Sen. Mitchell or his designee offered second-degree amendments, for
example, SA1776, 1779, and 1781, to non-germane first-degree amendments dealing with the subject of President William J.
Clinton and the Whitewater Development Corporation. On each occasion, this action filled the “insert” tree and prevented a
vote on the first-degr ional Record, daily edition, vol. 140, June 15, 1994, pp. S6890-6894.)

Acting as the designee of the majority leader, Sen. Fred Thompson offered a series of amendments, SA3692-3397, to the com-
mittee substitute for S.J. Res 21, filling the amendment tree. He then offered a motion to recommit the joint resolution and
proceeded to offer amendments SA3698—3699 to the motion, filling the tree on the motion. In debate, Sen. Thompson indicated
that he did so to prevent non-germane amendments from being offered to the measure and to ensure the Senate would debate
only the subject of congressional term limits. (Congressional Record, daily edition, vol. 142, Apr. 19, 1996, pp. S3715-3717.)

Acting as the designee of the majority leader, Sen. Alan K. Simpson offered a series of second-degree amendments to a number
of “stacked” first degree filling the t tree on them. He also filled the recommit tree on the underlying
bill, offering SA3725-3726. In debate, Sen. Simpson indicated that he did so to prevent the offering of non-germane second-
degree amendments on subjects such as the minimum wage and Social Security. (Congressional Record, daily edition, vol. 142,
Apr. 24, 1996, pp. S4012-4016.)

Sen. Dole offered a series of amendments, SA3952—3956, first to the bill and then to a motion to refer the bill, filling the tree on
both. Sen. Dole indicated that he took this action to prevent non-germane amendments to the measure. Sen. Dole filed for clo-
ture on the measure and indicated his willingness to enter into negotiations on possibly permitting a non-germane amendment
relating to the minimum wage to be offered. (Congressional Record, daily edition, vol. 142, May 3, 1996, pp. S4670-4672.)
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105th (1997-1998)

106th (1999-2000)

107th (2001-2002) ...

108th (2003-2004)

109th (2005-2006)

110th (2007-2008)

Thomas A. Daschle (D-SD) .

William H. Frist (R-TN)

H.R. 1296, To provide for the
administration of certain Pre-
sidio properties at minimal
cost to the federal taxpayer.

. 25, Bipartisan Campaign Re-
form Act of 1997.

v

1%

. 1663, Paycheck Protection Act

1

. 280, Education Flexibility
Partnership Act of 1999.

v

. 557, An original bill to pro-
vide guidance for the des-
ignation of emergencies as a
part of the budget process.

. 544, Emergency Supplemental
Appropriations Act for Fiscal
Year 1999

1%

1

. 96, The Y2K Act

HR. 1501, Juvenile Justice Re-
form Act of 1999.

H.R. 434, African Growth and
Opportunity Act.

H.R. 4577, Labor-HHS-Education
Appropriations.

S. 2045, American Competitive-
ness in the Twenty-First Cen-
tury Act.

H.R. 5005, Homeland Security
Act of 2002.

S. 14, Energy Policy Act of 2003

S. 2062, Class Action Fairness
Act.

S. 1637, Jumpstart our Business
Strength Act.

S. 397, Protection of Lawful
Commerce in Arms Act.

HR. 4297, Tax Relief Extension
Reconciliation.

S. 2271, USA PATRIOT Act
Amendments.

S. 1955, Health Insurance Mar-
ketplace Modernization Act.

S. 3711, Gulf of Mexico Energy
Security Act of 2006.

S. 2454, Securing America’s
Borders Act.

H.R. 6061, Secure Fence Act of
2006.

S. 403, Child Interstate Abortion
Notification Act.

H.R. 6111, Tax Relief and Health
Care Act of 2006.

H.J.Res. 20, Revised Continuing
Appropriations Resolution
2007.

On Mar. 26, 1996, Sen. Dole filled the tree on the motion to commit the bill SA3653—-3654 and immediately filed cloture on the
motion. The floor debate suggests that this action was taken in an attempt to block amendments to the measure on the sub-
ject of the minimum wage. (Congressional Record, daily edition, vol. 142, Mar. 26, 1996, pp. $2898-2899.)

Sen. Lott offered a series of amendments, SA1258—1265, to the bill and to a motion to recommit the bill, filling both the “strike
and insert” tree and the recommit tree. In debate, Sen. Lott indicated he did so to bar all amendments to the measure except
those negotiated between himself and supporters of S. 25. The agreement provided for a modified form of the bill and one Lott
amendment to it containing provisions of the “Paycheck Protection Act,” (Congressional Record, daily edition, vol. 143, Sept.
29, 1997, pp. $10106-10114.)

On Feb. 24, 1998, Sen. Lott offered a series of amendments SA1648—1650 along with a motion to commit, which he then filled
with amendments SA1651-1653. The leader then filed cloture on the motion. (Congressional Record, daily edition, vol. 143, Feb.
24,1997, pp. $939-940.)

Sen. James Jeffords, as the designee of Sen. Lott filled the tree on the measure on Mar. 10, 1999 with SA66—68. (Congressional
Record, daily edition, vol. 145, Mar. 10, 1999, p. S2489-2490.) Media reports claimed he did so to prevent certain minority
party Senators, “from offering amendments reflecting their education goals including the hiring of 100,000 additional teach-
ers.” (Matthew Tully, “Both Sides Used Senate Rules Effectively to Tie Things Up,” CQ Daily Monitor, Nov. 29, 1999.)

On Apr. 20, 1999, Sen. Lott filled this tree by offering two amendments on behalf of another Senator SA254-255 and then imme-
diately filing for cloture. Floor debate suggests he did this to block the offering of amendments relating to a Social Security
and Medicare “lockbox.” (Congressional Record, daily edition, vol. 145, Apr. 20, 1999, p. S3896.)

On Mar. 19, 1999, Sen. Lott proposed a second-degree amendment (SA124) “prohibiting the use of funds for military operations in
the Federal Republic of Yugoslavia (Serbia and Montenegro) unless Congress enacts specific authorization in law for the con-
duct of those operations.” This amendment filled the insert tree and he then filed cloture on the amendment. In floor debate.
Sen. Lott indicated he took this action to ensure that there would be a debate on the subject of Yugoslavia, but added that he
wanted to continue to negotiate a time agreement for Senate consideration of the subject. (Congressional Record, daily edition,
vol. 145, Mar. 19, 1999, pp. $2995-2996.)

Sen. Lott filled the tree on the measure, offering SA268—271. In debate, he indicated his willingness to have a pending amend-
ment on the filled tree laid aside so that germane amendments could be offered. (Congressional Record, daily edition, vol. 145,
Apr. 27, 1999, pp. S4232-4234.) A media account stated that Sen. Lott pursued this strategy in part to prevent minority party
Senators from offering non-germane amendments relating to gun control. (Matthew Tully, “Both Sides Used Senate Rules Effec-
tively to Tie Things Up,” CQ Daily Monitor, Nov. 29, 1999.)

On July 26, 1999, Sen. Lott filled the tree on the measure, offering amendments SA1344—1348. In debate, Sen. Lott indicated he
filled the tree with amendments consisting of the Senate version of the bill with the intention of going to conference with the
House. (Congressional Record, daily edition, vol. 146, July 26, 1999, pp. $9209-9210.)

Sen. Lott filled the tree on the measure on Oct. 27, 1999, offering SA2332-2335. In debate, he expressed regret at “having to” do
s0, and indicated he would agree to lay aside a pending amendment if a Senator wished to offer relevant amendments. (Con-
gressional Record, daily edition, vol. 146, Oct. 27, 1999, pp. S13202-13203.) A media account stated that Sen. Lott pursued
this strategy in part to prevent minority party Senators from offering nongermane amendments on the subjects of minimum
wage and campaign finance reform. (Matthew Tully, “Both Sides Used Senate Rules Effectively to Tie Things Up,” CQ Daily
Monitor, Nov. 29, 1999.)

Sen. Lott filled the tree on the motion to commit the bill, offering amendments SA3598-3600. During debate, he indicated his de-
sire to negotiate a time agreement for the consideration of amendments dealing with the ergonomic standard issued by the Oc-
cupational Safety and Health Administration (OSHA). The motion to commit was later withdrawn when a time agreement was
accepted. (Congressional Record, daily edition, vol. 146, June 22, 2000, pp. S5628-5629.)

Sen. Lott filled the “strike and insert” tree twice on this bill as well as a tree on a motion to recommit the measure. In doing so,
Sen. Lot called up an amendment filed by a minority party Senator, SA 4183. In debate, Sen. Lott indicated followed this
course because of an inability to reach a time agreement governing consideration of the measure. (Congressional Record, daily
edition, vol. 146, Sept. 15, 2000, pp. $9026-9029.)

Sen. Daschle filled the tree on the motion to commit with instructions by offering amendments SA4742-4743. In debate, he indi-
cated he did so to “keep in place the current parliamentary circumstances” while Senators tried to negotiate a time agreement
for the further consideration of amendments. (Congressional Record, daily edition, vol. 148, Sept. 25, 2002, pp. $9205.)

On July 30, 2003, the majority leader offered a motion to commit the bill to the Energy and Natural Resources Committee with in-
structions. He filled the tree on the motion to commit with instructions with amendments SA1433—-1434 and filed cloture on the
motion. In debate, the leader indicated he did so to try to bring the underlying bill to a final vote prior to the August recess
period. (Congressional Record, daily edition, vol. 149, July 30, 2003, p. S10251.

On July 7, the majority leader offered two amendments to the bill (SA3548-3549) filling the insert tree. He then offered a motion
to commit the bill with instructions and filled the tree on the motion with amendments SA3551-3551. The majority leader filed
cloture on the bill. Floor debate suggests that Sen. Frist pursued this course in response to an inability to secure a time agree-
ment structuring the offering of amendments to the bill, including a rel q ional Record, daily edi-
tion, vol. 150, July 7, 2004, pp. S7698-7699.)

On Mar. 22, 2004, the majority leader offered a motion to commit the bill with instructions that the committee report back the
measure with an amendment specified in the motion. Senators filed amendments SA2898—2899 to those instructions, filling the
tree. After cloture on the motion subsequently failed, the majority leader offered another motion to commit, and offered amend-
ments SA3011-3013 to it, filling the tree on the motion. Floor debate suggests these efforts were attempts to expedite consid-
eration of the bill. (Congressional Record, daily edition, vol. 150, Mar. 22, 2004, pp. $2852-2853.)

On July 27, 2005, the majority leader offered amendments to the bill SA1605-1606 filling the tree. Senators came to the floor to
ask unanimous consent to set aside the pending amendments to be able to consider their amendment. This request was ob-
jected to each time. Floor debate suggests that this action was undertaken pendlng the negotlatlon of a time agreement relat-
ing to the consideration of a ger q | Record, daily edition, vol. 151,
July 27, 2005, p. 9087.)

On Feb. 2, 2006, the majority leader offered amendments SA2707-2709, filling the tree on the bill. He then offered a motion to
commit the bill with instructions, and proceeded to fill the tree on the motion with amendments SA2710-2711. In floor debate,
Sen. Frist indicated he did this in order to structure floor consideration and potentially reach a final vote on the measure.
(Congressional Record, daily edition, vol. 152, Feb. 2, 2006, pp. 472-473.)

On Febh. 16, 2006, the majority leader filled the insert tree on the measure with amendments SA2895-2896. The majority leader
then flled a cloture petition on the bill and objected to unanimous consent requests to lay aside any of the pending amend-
ments. In debate, one Senator charged that the leader undertook this action to block dments to the bill. (Cong |
Record, daily edition, vol. 152, Feb. 16, 2006, pp. 1379-1380.)

On May 10, 2006, the majority leader filled the insert tree with amendments SA3886-3887. He then offered a motion to recommit
the bill with instructions and tely offered d SA3888-3890 to fill the tree on the motion. In debate, Sen.
Frist explained that he did this because there had, “. . . been attempts or suggestions that we use this bill as a Christmas
tree for all sorts of amendments . . . amendments that don't relate to the underlying bill.” (Congressional Record, daily edi-
tion, vol. 152, May 10, 2006, pp. S4285-4295.)

On July 27, 2006, the majority leader filled the insert tree with amendments SA4713-4714. The majority leader then filed cloture
on the bill. Remarks made in floor debate suggests he did so to exert some control over the subject of energy amendments of-
fered to the bill. (Congressional Record, daily edition, vol. 152, July 27, 2006, p. $8334.)

On Mar. 29, 2006, SA3192 was offered as a substitute to the measure. Senators then offered amendments to SA3192, filling the
tree. Senators attempted to offer additional dments by asking consent to set aside the pending amendments,
but objection was heard in each instance. On Apr. 5, 2006 the majority leader moved to commit the bill to the Judiciary Com-
mittee with instructions that the committee report forthwith with an amendment. He then offered amendments to the motion
SA3424-3426 filling the tree on it. (Congressional Record, daily edition, vol. 152, Apr. 5, 2006, p. S2895-2896.)

On Sep. 21, 2006, the majority leader filled the insert tree on the bill with amendments SA5031-5032. On Sep. 25, 2006, the ma-
jority leader withdrew his first degree amendment (rendering the second degree amendment moot), and then filled the tree
again with amendments SA5036-5037. He then filed cloture on the first degree amendment and offered a motion to commit
the bill with instructions, and filled the tree on that motion, offering amendments, SA5038-5040. Floor debate suggests this
action was taken while the leaders attempted to negotiate an agreement for the consideration of amendments relating to ter-
rorist detainees. (Congressional Record, daily edition, vol. 152, Sept. 21, 2006, pp. 10097-10098)

On Sep. 27, 2006, Sen. Bennett, acting on behalf of the majority leader, filled the tree on the House amendment to the measure
with amendments SA5090-5091. He also filed for cloture on the House amendment. (Congressional Record, daily edition, vol.
152, Sept. 27, 2006, pp. S10616-10618.)

On Dec. 8, 2006, Sen. Frist filled the tree on the motion to concur in the House amendment to the Senate amendment to the
measure, with SA5236-5237. He also filed for cloture on the motion. (Congressional Record, daily edition, vol. 152, Dec. 8,
2006, pp. S11658-11659.)

On Feb. 8, 2007, Sen. Reid filled the tree on the measure with the offering of SA237-241. Debate suggests the strategy was pur-
sued in order to speed consideration of the measure. (Congressional Record, daily edition, vol. 153, Feb. 8, 2007, p. S1746.)

ngr




S3756

CONGRESSIONAL RECORD — SENATE

May 6, 2008

TABLE 1.—INSTANCES WHERE OPPORTUNITIES FOR FLOOR AMENDMENT WERE LIMITED BY THE SENATE MAJORITY LEADER OR HIS DESIGNEE FILLING OF PARTIALLY FILLING THE
“AMENDMENT TREE": 1987—2008 1—Continued

Congress & Years Senate Majority Leader Measure(s)

Notes & Citations

H.R. 2206, U.S. Troop Readiness,
Veterans' Care, Katrina Re-
covery, and Iraq Account-
ability Appropriations Act,
2007

S. 1348; Comprehensive Immi-
gration Reform Act of 2007.
PARTIAL TREE .oovvvevcenivirinnes

S. 1639, A bill to provide com-
prehensive immigration re-
form, and for other purposes..

S.1, Honest Leadership and

Open Government Act of 2007.

HR. 1585, FY 2008 National De-
fense Authorization Act.

H.R. 976, Children’s Health In-
surance Program Reauthoriza-
tion Act of 2007.

H.R. 2419 Farm, Nutrition, and
Bioenergy Act of 2007.

H.R. 6, Energy Independence
and Security Act of 2007.
H.R. 5140, Economic Stimulus

Act of 2008.
H.R. 2881, FAA Reauthorization

On May 15, 2007, Sen. Reid filled the tree on the measure and the motion to commit, offering SA1123-1128. Floor debate indi-
cates this was an action taken with the knowledge and cooperation of the minority leader, in an attempt to structure floor con-
sideration and move the measure to conference. (Congressional Record, daily edition, vol. 153, May 15, 2007, p. S6116-S6117.)

On June 7, 2007, Sen. Reid used his right of first recognition to offer two amendments to the measure, SA1492—1493. While this
action does not appear to have completely filled the amendment tree, remarks made by the Senator in debate (“What | am
going to do is send a couple of amendments to the desk so there is some control over amendments that are offered”) suggest
it was done to limit or obtain a measure of control over the next amendment offered by filling some available limbs and refus-
ing consent to lay aside amendments. (Congressional Record, daily edition, vol. 153, June 7, 2007, p. $7303-7304)

On June 26, 2007, Sen. Reid proposed SA1934, and filled the “insert” tree multiple times when the amendment was subsequently
divided into several components, an action which some colloguially referred to as the “clay pigeon.”

On July 31, 2007, Sen. Reid filled the tree on the motion to concur in the House amendment to the measure, offering amendments
SA2589-2590. The leader then filed cloture on the mation. (Congressional Record, daily edition, vol. 153, July 31, 2007, pp.
$10400-10401.)

On Sept. 25, 2007, Sen. Reid offered SA3038-3040 to the motion to commit the bill, filling the recommit tree. (Congressional
Record, daily edition, vol. 153, Sept. 25, 2007, p. S12024.)

On Sept. 26, 2007, Sen. Reid moved to concur in the House dments to the Senate dments to H.R. 976. He then filed
cloture on the motion and filled that tree, offering SA3071-3072. (Congressional Record, daily edition, vol. 153, Sept. 26, 2007,
pp. $12122-12123.)

On Nov. 6, 2007, Sen. Reid filled the “strike and insert” tree as well as the motion to commit tree, offering SA3509-3514. In de-
bate, the Senator indicated he would be willing to lay aside pending amendments in order for Senators to offer germane or rel-
evant amendments. (Congressional Record, daily edition, vol. 153, Nov. 6, 2007, pp. S13946-13949.)

On Dec. 12, 2007, Sen. Reid filled the tree on the motion to concur with two amendments SA3841-3842 and immediately filed
cloture on the motion. (Congressional Record, daily edition, vol. 153, Dec. 12, 2007, p. $15218.)

On Feb. 5, 2008, Sen. Reid filled the insert tree as well as on the motion to commit tree with amendments SA3983-3987. (Con-
gressional Record, daily edition, vol. 154, Feb. 5, 2008, p. S656.)

On May 1, 2008, Sen. Reid filled the tree on the measure with amendments SA4628-4631 and on the motion to commit with in-

Act of 2007.

structions with SA4636—4637. (Congressional Record, daily edition, vol. 154, May 1, 2008, p. S3581-3582.)

1As of May 2, 2008. Information from the Legislative information System of the U.S. Congress (LIS) and cited issues of the Congressional Record.

Mr. SPECTER. I again call on the
Rules Committee to take up my pend-
ing rule change which would stop this
abhorrent practice.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Texas.

——

GASOLINE PRICES

Mr. CORNYN. Mr. President, I wish
to join my distinguished colleague, the
ranking member of the Judiciary Com-
mittee, in talking about the impor-
tance of moving judicial nominations
through the Senate.

I also, though, wish to start by brief-
ly mentioning a couple numbers. The
first is $3.61. This is the average price
of a gallon of gasoline in America
today. The next number I would like to
show my colleagues is 743. That is how
many days it has been since Speaker
PELOSI said she would—if elected
Speaker—how long ago she said the
Democrats would offer their common-
sense plan for bringing down prices of
gasoline at the pump. I would note we
continue to wait for that commonsense
plan, and Americans across this coun-
try are waiting for Congress to do
something about it.

I would note last Friday I joined a
number of my colleagues, including the
Senator from New Mexico, Mr. DOMEN-
1cI, and others in introducing a plan we
think will help bring down the price of
gasoline at the pump. Our colleagues,
not surprisingly, may disagree. But we
are waiting for their plan, all these 743
days. I think the American people are
wondering and watching and wondering
why we have not acted and why Speak-
er PELOSI, in particular, has not fol-
lowed through on her commitment
made more than 2 years ago.

———
JUDICIAL NOMINATIONS

CORNYN. Mr. President, this
in North Carolina, Senator

Mr.
morning,

JOHN MCCAIN, the presumptive Repub-
lican nominee for President of the
United States, is giving a very impor-
tant speech. He may be speaking even
as I am speaking. But he is talking
about the role of judges in our Govern-
ment. I think it is a very important
speech. I hope our colleagues and the
American people will pay close atten-
tion to what Senator McCAIN is saying
when he talks about the important role
Federal judges play in our American
Government.

I hope Senator OBAMA and Senator
CLINTON will likewise take the oppor-
tunity, at the first chance they have,
to talk about their philosophy, about
the types of judges they believe should
be nominated by the next President of
the United States, were they to have
that privilege and that opportunity.

Five years ago, on April 30, 2003, I,
along with nine other of the newest
Members of the Senate, wrote a letter
on this issue to Senator Frist and Sen-
ator Daschle, the respective leaders of
our parties. That letter was important
not only because it was a bipartisan
statement acknowledging the judicial
confirmation process was broken and
needed fixing but also important be-
cause it called, on a bipartisan basis,
by the newest Members of the Senate,
for a clean break or as we called it, a
fresh start when it came to the issue of
judicial confirmations and, notably, we
said to ‘‘leave the bitterness of the past
behind us.”

Mr. President, I ask unanimous con-
sent that letter be printed in the
RECORD at the end of my remarks.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(See exhibit 1.)

Mr. CORNYN. I would like to read
from a passage in that letter, signed by
we 10 freshmen at the time. In 2003, we
wrote to our leaders:

In some instances, when a well qualified
nominee for the federal bench is denied a

vote, the obstruction is justified on the
ground of how prior nominees—typically, the
nominees of a previous President—were
treated. All of these recriminations, made by
members on both sides of the aisle, relate to
circumstances which occurred before any of
us [actually] arrived in the United States
Senate. None of us were parties to any of the
reported past offenses, whether real or per-
ceived. None of us believe that the ill will of
the past should dictate the terms and direc-
tion of the future.

Unfortunately, 5 years later, when it
comes to judicial nominations, the
grievances of the past are still dic-
tating the terms and direction of the
future when it comes to judicial nomi-
nees. There is still time for that fresh
start we called for, still time for a
clean slate but, unfortunately, no signs
that is likely to occur in the current
environment.

So it will likely come to pass once
again that last year’s and the previous
year’s grievances will be used again,
not without some justification, by Sen-
ate Republicans to justify the obstruc-
tion of a future Democratic President’s
judicial nominees, which shows the
death spiral we are involved in when it
comes to not taking care of the Na-
tion’s work, not allowing an up-or-
down vote of judicial nominees on the
floor of the Senate.

When it comes to judicial nomina-
tions, the Senate is supposed to be, as
Senator SPECTER said, the world’s
greatest deliberative body. But it often
acts more like the Hatfields and the
McCoys, or perhaps, for those who re-
member Huck Finn, the Grangerfords
and the Shepherdsons, who do not
know how the feud began but, nonethe-
less, continue to escalate the violence.

Let’s step back and consider the
basic facts. Right now across America
there are 46 Federal judicial vacan-
cies—12 on the circuit court of appeals,
34 on the district courts. Of these 46 va-
cancies, 13 are considered ‘‘judicial
emergencies,” including a handful on
the Fourth Circuit Court of Appeals,
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where a full 33 percent of the bench is
vacant because we in the Senate have
not done our job.

The simple fact of the matter is, thus
far, during President Bush’s final 2
years in office, we have seen a record-
low number of Federal judges approved
by the Senate.

Since our friends on the other side of
the aisle took over the Senate in 2007,
a total of only 7 circuit court nominees
have been approved—and only one this
year. It would be most unfortunate and
indeed, I daresay, precedent setting if
this Senate set this new low-water
mark.

For my part, I have been pleased to
work with the chairman of the Judici-
ary Committee, Senator LEAHY, to gain
confirmation of the last two Texans to
be nominated and confirmed to the
Fifth Circuit Court of Appeals. Most
recently, I appreciated the chairman’s
cooperation and assistance in con-
firming Catharina Haynes to the Fifth
Circuit.

But despite my appreciation, I must
also express my regret that Ms. Haynes
is the only circuit nominee confirmed
this year. I would not be fulfilling my
oath of office if I did not press for fair
treatment not only for judicial nomi-
nees who come from my State, Texas,
but for my colleagues’ home State
nominees as well.

There are many other critical judi-
cial positions that demand our imme-
diate action. I mentioned the Fourth
Circuit, which serves the States of Vir-
ginia, Maryland, North Carolina, South
Carolina, and West Virginia.

The Fourth Circuit is currently oper-
ating, as I indicated, with one-third
less than a full complement of judges
on the bench. That is why the Judicial
Conference has called this a judicial
emergency. The Senate can and must
act to alleviate this strain and this de-
nial of access to justice on behalf of the
people of those States, who are denied
access to justice because there are sim-
ply not enough judges who have been
confirmed to sit and hear their cases.

The Judiciary Committee is poised to
act this Thursday on Justice Stephen
Agee of Virginia, a Fourth Circuit
nominee, and it should at the very
least move forward with the nomina-
tions of other Fourth Circuit nominees
who have the support of both home
State Senators.

Even the Washington Post, in Decem-
ber 2007, decried the situation on the
Fourth Circuit saying:

[T]he Senate should act in good faith to fill
vacancies—not as a favor to the president
but out of respect for the residents, busi-
nesses, defendants and victims of crime in
the region the 4th Circuit covers.

I am greatly disappointed the Judici-
ary Committee has been so slow to act
on these important nominations. I
would ask the chairman again to push
forward with hearings and give the
nominees an opportunity for an up-or-
down vote on the Senate floor.

There is no doubt the American peo-
ple deserve, and our very concept of
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American Government requires, quali-
fied judges who understand the proper
role of a judge, which is not to be an-
other branch of the legislature dis-
pensing their view of justice, sort of on
an ad hoc basis, but, rather, judges who
believe their job is to interpret and en-
force the Constitution, not to make up
the law as they go along.

As such, we should exercise due dili-
gence to properly review nominees. But
the constitutionally mandated process
of advice and consent should be done
expeditiously, and debates on these
nominees should be done openly, as the
Senator from Pennsylvania suggested.

We have before us numerous well-qualified
nominees who have offered themselves to
serve our citizens. We must endeavor to min-
imize the role of partisan politics in judicial
nominations, and we should work harder to
ensure the judicial vacancies are filled in a
more timely manner.

I know my time is up, and I know the
distinguished Senator from Arizona is
here to speak, perhaps on the same
subject. But I am glad Senator MCCAIN,
the presumptive Republican nominee,
is speaking on this important issue
today. I repeat my hope that Senator
OBAMA and Senator CLINTON would ad-
dress this very important responsi-
bility of the next President of the
United States. But I would submit,
again, it 1is our vresponsibility to
promptly move on these nominations
and to give these nominees a fair up-or-
down vote. That has not been hap-
pening.

Mr. President, I yield the floor.

EXHIBIT 1

U.S. SENATE,
Washington, DC, April 30, 2003.

DEAR SENATORS FRIST AND DASCHLE: As the
ten newest members of the United States
Senate, we write to express our concerns
about the state of the federal judicial nomi-
nation and confirmation process. The appar-
ent breakdown in this process reflects poorly
on the ability of the Senate and the Admin-
istration to work together in the best inter-
ests of our country. The breakdown also dis-
serves the qualified nominees to the federal
bench whose confirmations have been de-
layed or blocked, and the American people
who rely on our federal courts for justice.

We, the ten freshmen of the United States
Senate for the 108th Congress, are a diverse
group. Among our ranks are former federal
executive branch officials, members of the
U.S. House of Representatives, and state at-
torneys general. We include state and local
officials, and a former trial and appellate
judge. We have different viewpoints on a va-
riety of important issues currently facing
our country. But we are united in our com-
mitment to maintaining and preserving a
fair and effective justice system for all
Americans. And we are united in our concern
that the judicial confirmation process is bro-
ken and needs to be fixed.

In some instances, when a well qualified
nominee for the federal bench is denied a
vote, the obstruction is justified on the
ground of how prior nominees—typically, the
nominees of a previous President—were
treated. All of these recriminations, made by
members on both sides of the aisle, relate to
circumstances which occurred before any of
us arrived in the United States Senate. None
of us were parties to any of the reported past
offenses, whether real or perceived. None of
us believe that the ill will of the past should
dictate the terms and direction of the future.
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Each of us firmly believes that the United
States Senate needs a fresh start. And each
of us believes strongly that we were elected
to this body in order to do a job for the citi-
zens of our respective states—to enact legis-
lation to stimulate our economy, protect na-
tional security, and promote the national
welfare, and to provide advice and consent,
and to vote on the President’s nominations
to important positions in the executive
branch and on our nation’s courts.

Accordingly, the ten freshmen of the
United States Senate for the 108th Congress
urge you to work toward improving the Sen-
ate’s use of the current process or estab-
lishing a better process for the Senate’s con-
sideration of judicial nominations. We ac-
knowledge that the White House should be
included in repairing this process.

All of us were elected to do a job. Unfortu-
nately, the current state of our judicial con-
firmation process prevents us from doing an
important part of that job. We seek a bipar-
tisan solution that will protect the integrity
and independence of our nation’s courts, en-
sure fairness for judicial nominees, and leave
the bitterness of the past behind us.

Yours truly,

John Cornyn, Lisa Murkowski, Elizabeth
Dole, Norm Coleman, Lamar Alex-
ander, Mark Pryor, Lindsey Graham,
Saxby Chambliss, Jim Talent, John E.
Sununu.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

Mr. KYL. Mr. President, might I in-
quire how much time is remaining on
this side?

The ACTING PRESIDENT pro tem-
pore. Six and a half minutes.

Mr. KYL. Thank you, Mr. President.

I appreciate the comments of my col-
league from Texas and would note, as
he did, my colleague from Arizona,
JOHN MCcCAIN, is making an important
statement today respecting the need to
confirm good judges for our court of
appeals and Federal district courts—
something which he will be committed
to when he is President of the United
States.

Our friends around the country
might be wondering: What exactly is
going on around here? Why are we
talking about the need to confirm
judges? It is a good question. The an-
swer is this: It is interesting that in
most of the Presidencies—in fact, in
the last four Presidencies—in the last 2
years of the Presidency, the other
party is in charge of the Senate. You
had that situation with Ronald
Reagan; with George Bush, the 4lst
President; with Bill Clinton; and with
the current President Bush. In each
case, the other party was in charge of
the Senate the last 2 years of their
Presidency.

Now, on the average, between 15 and
17 circuit court judges have been con-
firmed in the last 2 years, even though
it is the other party in charge of the
Senate. That is because we have a re-
sponsibility under the Constitution to
act on the nominees the President, re-
gardless of party, has made.

That is his job, and this is our job.
Both of us have to do our jobs. It would
not be appropriate for the Senate to
simply sit on our hands and not act on
the nominees of the President, even
though he may be of the other party.
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So between 15 and 17 nominees of the
President have been confirmed each of
the last 2 years for these last Presi-
dencies. But, unfortunately, that is not
the case with the current President.
We are not on track to get that number
confirmed. In fact, we have only had
six confirmed.

That is why our leader, Senator
McCONNELL, sought to have an agree-
ment with the majority leader to try
to get more circuit judges confirmed.
An agreement was reached that at
least three judges would be confirmed
by the end of this month.

Now, what is interesting is that up to
now, there has been sort of a sense
that: Well, it is not possible to get very
many judges confirmed. It takes a long
time, and there is a lot of process in-
volved. But what this latest agreement
demonstrates, as Senator SPECTER,
who spoke earlier, pointed out, is that
when the majority party wants to, it
can act very quickly to confirm judges.
In fact, it can move very quickly.

That is what Senator LEAHY, the
chairman of the Senate Judiciary Com-
mittee, is now doing because, unfortu-
nately, he does not want to take the
judges who are in the queue and get
those judges considered by the com-
mittee on the floor of the Senate and
voted on by the Senate. He has judges
that he would rather get considered,
but they were way behind in the proc-
ess. So he is speeding them up, getting
them through the process very quickly,
in breach of what had been the policy
in the past.

Nevertheless, he is moving them
along very quickly with an intention, I
gather, to try to comply with this
agreement and get them confirmed by
the end of the month. That is a good
thing in the sense that we will get
three more circuit court nominees.

I suspect it does illustrate that the
Judiciary Committee and the Senate
can act quickly when we want to get
these confirmations accomplished. But
that will leave us several more judges
who have been pending a long time.
That will leave us the months of June,
July, and September, at least, when we
can confirm additional nominees. The
question will be, what will happen
then? Will we act with similar alac-
rity?

We have one judge nominee, Peter
Keisler, who has been pending for al-
most 2 years now. His hearing has been
held. All he has to do is come before
the committee. That will take 1 or 2
weeks at the most, and he could be on
the floor of the Senate. We have other
nominees from the Fourth Circuit
Court of Appeals, four nominees pend-
ing in the Judiciary Committee. Judge
Robert Conrad and Steve Matthews are
ready for hearings. Mr. Rod Rosenstein
of Maryland could be ready but is being
blocked by the two Senators from his
State. Judge Steven Agee had a hear-
ing last week.

So there are judges in the queue who
could be dealt with. There is no reason
to hold them back except a possible de-
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sire not to get them confirmed or poli-
tics. I don’t know what is behind it.
There is no reason not to move forward
with these nominees.

The Washington Post, no big sup-
porter of the President, said recently,
after we confirmed one court of appeals
nominee:

That should be only the beginning. . . .In
the past two years, the Senate has confirmed
seven nominees to the Court of Appeals; 16
such nominees were confirmed during Presi-
dent Bill Clinton’s final two years in office.

It appears unlikely that Democratic Sen-
ators will match that number, but they
should at least give every current nominee
an up-or-down vote and expeditiously process
the nominees to the U.S. Court of Appeals
for the 4th Circuit, where five of the court’s
15 seats are vacant.

That was an editorial entitled,
“Judges, and Justice, Delayed: The
Senate Needs To Move Faster On Court
Nominations,” of April 15, 2008. That is
obviously very true. There is no reason
these other judges cannot be consid-
ered as well. When we ask the question,
what is really going on, it is that the
chairman of the committee apparently
is desirous of picking and choosing
which nominees move forward. It is not
a matter that the nominees cannot
move forward.

In one case, or in two or three cases,
they are ready to have the hearings. In
one case, the hearing has already been
held. So it is literally only a matter of
a week or two before those nominees
could be brought to the Senate floor.
As illustrated by the current process,
to get these other judges confirmed by
Memorial Day, it is clear that when we
want to we can accelerate the process
and get the job done.

I will close by noting that regarding
the nominee who has been pending now
for almost 2 years, Peter Keisler, the
Washington Post had this to say:

Peter Keisler was nominated in 2006 to the
U.S. Court of Appeals for the DC Circuit; his
confirmation hearing was in August of that
year. It is a travesty that he has yet to get
a vote from the Senate Judiciary Com-
mittee.

Here, I will interpose, what is the
holdup? Going back to the editorial:

Mr. Keisler, who was chief of the Justice
Department’s Civil Division before joining a
private law firm, earns plaudits from the
right and left for stellar intellect and his ju-
dicial demeanor. Democrats have held up Mr.
Keisler’s nomination over a squabble about
whether the DC Circuit needs 12 full-time
judges. That dispute is over: Congress elimi-
nated the 12th seat this year. Mr. Keisler
should be confirmed forthwith.

So, clearly, we have nominees who
should be confirmed. They are in the
queue waiting. They could be easily
taken up this week or next week. Their
hearings need to be held. They need to
be brought to the Senate floor and I
urge my colleagues to work with us to
move this process forward so these im-
portant nominees can be considered by
the full Senate.

The ACTING PRESIDENT pro tem-
pore. The Senator from Washington is
recognized.

May 6, 2008

FAA MODERNIZATION ACT

Mrs. MURRAY. Mr. President, the
FAA Modernization Act, which we are
debating in the Senate today, makes
critical improvements that will ensure
our aviation system is safe and effi-
cient. That will put us on a path to
modernizing our air traffic control sys-
tem.

Now, in a short while, early this
afternoon, the Senate will vote on
whether we will finish this bill and
send it to conference or whether Re-
publicans are again going to refuse to
work with us and force us to take this
bill off the Senate floor.

I hope we are going to vote to move
forward this afternoon. My colleagues
on the Commerce and Finance Com-
mittees worked very hard on this im-
portant bill because it is critical to our
Nation’s economy that our aviation
system work smoothly. We have some
serious problems that we need to ad-
dress.

Our air travel infrastructure is aging
fast. It needs to be updated. The bill
before us will help us modernize our
aviation system to ensure that it con-
tinues to be the safest in the world.

We also have to take action to help
carriers deal with rising fuel costs and,
of course, to protect our passengers by
reducing flight delays and cancella-
tions.

Unfortunately, as we speak this
morning, the Senate is essentially
deadlocked. Republicans say they ob-
ject to certain tax provisions, even
though this bill, I remind everyone,
was supported overwhelmingly when it
was marked up in the Finance Com-
mittee. But our Republican colleagues
insist that we strip out every provision
that isn’t directly linked to aviation. If
that isn’t done, they say they are going
to filibuster this bill and keep us from
ever getting to a final vote on it.

The majority leader has said time
and again that he would welcome
amendments to the bill, but Repub-
licans have refused. Instead of working
with us to come to an agreement on
the points they oppose, they are going
to block the whole bill.

What is most unfortunate about the
Republican filibuster today is that this
is a vitally important piece of legisla-
tion. Although my job as chairman of
the Transportation Appropriations
Subcommittee is to deal with appro-
priations, not authorizations, I can
also tell you that this FAA bill is not
just a bill that would be nice to have,
it is a bill we must have.

Some of our most important aviation
authorities expire at the end of this
June. That means by the end of next
month, if this bill is not enacted, the
FAA will no longer have the authority
to spend money out of the Airport and
Airway Trust Fund.

Every penny that has been appro-
priated for purchasing and moderniza-
tion at the FAA is paid for out of that
fund. So if this bill doesn’t become law
at the end of next month, billions of
dollars in projects at the FAA are
going to grind to a halt.
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If this bill doesn’t become law, all of
the employees who work on those
projects will be told to stay home be-
cause the agency would not be able to
pay them.

Mr. President, that is not all. Repub-
lican obstruction of this bill would cost
billions of dollars in capital projects at
our Nation’s airports. The entire Air-
port Improvement Program, or AIP,
would be shut down, and billions of dol-
lars in critical safety improvements at
airports across the country would go
unspent.

Finally, our ability to collect ticket
taxes from air travelers in order to
fund our trust fund will run out. That
would push the FAA’s primary source
of funding closer to bankruptcy.

Mr. President, these are not just
small things. These programs ensure
that airplanes and airports operate
safely, and nobody can argue that safe-
ty would not be harmed if we shut
down the ability of the FAA to mod-
ernize its long-outdated radar infra-
structure.

I wish to talk about one of the non-
aviation provisions that the Repub-
licans say is a reason they are standing
in the way of this important critical
piece of legislation. I want to tell you
why I believe it is critical to keep it in
this legislation. The provision I am re-
ferring to addresses an urgent problem
with the highway trust fund.

If we don’t act now, the highway
trust fund will go bankrupt sometime
next year. If that happens, it will put a
stop to Federal road projects across
our entire country. That means bridge
improvements, turn lanes, highway
widenings, and countless projects
would no longer get the Federal fund-
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ing that has been promised. These are

vital projects to all of our commu-

nities. They ensure that our highways
are safe. They are essential to com-
merce and economic development.

It is critical to every State in our
Nation and everybody who drives on
our Federal highway system that we
find a way to keep this trust fund sol-
vent.

I have been sounding the alarm over
this looming disaster for almost 2
years. We are at a point now where we
have to find a fix to ensure that we
don’t have to make disastrous cuts in
our highway spending next year.

Very early in this Congress, both
Chairman BAUcCUS and Ranking Mem-
ber GRASSLEY committed in writing to
myself and my ranking member, Sen-
ator BOND, that they would make this
fix that is now contained in this bill.

I ask unanimous consent that the
letter to Senator BOND and myself be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC, January 25, 2007.

Hon. PATTY MURRAY,

Chairman, Subcommittee on Transportation,
Treasury, the Judiciary, Housing and
Urban Development, and Related Agencies,
Washington, DC.

Hon. CHRISTOPHER BOND,

Ranking Member, Subcommittee on Transpor-
tation, Treasury, the Judiciary, Housing
and Urban Development, and Related Agen-
cies, Washington, DC.

DEAR SENATORS MURRAY AND BOND: Meet-
ing the funding obligations laid out in
SAFETEA-LU is of vital importance to our
nation’s transportation system. According to
the recent CBO projections, the Highway
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Trust Fund shows a shortfall of several bil-
lion dollars in fiscal year 2009, the last year
of SAFETEA-LU. The Senate Finance Com-
mittee is dedicated to finding the necessary
revenues to keep the Highway Trust Fund
whole for the life of the current authoriza-
tion. We are actively working on several op-
tions to accomplish this task.

We appreciate this opportunity to share
our commitment to meeting the nation’s
transportation needs.

Sincerely yours,
MAX BAUCUS,
Chairman.
CHARLES E. GRASSLEY,
Ranking Member.

Mrs. MURRAY. Mr. President, in the
tax portion of the aviation bill, Chair-
man BAUCUS and Senator GRASSLEY are
keeping their word. This provision in
this bill authorizes that there will be
enough money to continue highway
projects under SAFETEA-LU—the Fed-
eral transportation planning bill.

As T said, this addresses an urgent
need. If the highway trust fund provi-
sion is stripped from this bill, my sub-
committee could be required to cut
highway spending for 2009 by $14 billion
just to keep the trust fund out of bank-
ruptcy next year. That will represent a
cut of more than one-third in a single
year.

I think all of our colleagues should
know exactly what is being put at risk
if the highway trust fund provisions
were to be stripped out of this bill.

I ask unanimous consent that a table
that has been prepared by the Federal
Highway Administration be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. DEPARTMENT OF TRANSPORTATION—FEDERAL HIGHWAY ADMINISTRATION—COMPARISION OF DISTRIBUTION OF OBLIGATION LIMITATION
[Scenario 1: Obligation Limitation Distribution for FY 2008 Based on Consolidated Appropriations Act, 2008. Scenario 2: Obligation Limitation Distribution for FY 2009 Based on Obligation Limitation of $27.2 Billion]

State

Total obligation limitation

Scenario 1 Scenario 2 Difference
Alabama 652,726,547 454,824,733 (197,901,814)
Alaska 282,066,711 213,461,360 (68,605,351)
Arizona 645,075,344 423,184,887 (221,890,457)
Arkansas 408,704,023 286,719,068 (121,984,955)
California 3,027,693,941 2,162,914,748 (864,779,193)
Colorado 439,113,155 305,442,339 (133,670,816)
Connecticut 448,398,704 298,155,051 (150,243,653)
Delaware 128,377,882 89,408,810 (38,969,072)
Dist. of Col. 131,278,091 89,055,744 (42,222,347)
Florida 1,646,926,789 1,102,615,868 (544,310,921)
Georgia 1,189,444,266 808,957,462 (380,486,804)
Hawaii 138,186,609 92,455,082 (45,731,527)
Idaho 240,341,940 168,827,927 (71,514,013)
lllinois 1,116,883,893 783,330,484 (333,553,409)
Indiana 837,221,544 581,195,810 (256,025,734)
lowa 376,023,626 242,857,239 (133,166,387)
Kansas 331,623,187 223,029,846 (108,593,341)
Kentucky 563,101,468 388,477,945 (174,623,523)
Louisiana 525,533,278 351,623,950 (173,909,328)
Maine 145,807,693 101,473,221 (44,334,472)
Maryland 526,801,824 351,819,107 (174,982,717)
Massachusetts 563,444,067 365,897,655 (197,546,412)
Michi 949,589,055 722,171,474 (227,417,581)
Minnesota 516,029,374 391,306,319 (124,723,055)
Mississippi 386,729,693 267,581,968 (119,147,725)
Missouri 762,557,035 530,486,038 (232,070,997)
Montana 307,593,579 218,174,703 (89,418,876)
Nebraska 241,810,163 163,744,876 (78,065,287)
Nevada 235,089,219 145,744,407 (89,344,812)
New Hampshire 148,716,449 100,205,953 (48,510,496)
New Jersey 869,636,446 582,846,004 (286,790,442)
New Mexico 302,478,979 217,029,410 (85,449,569)
New York 1,520,182,342 990,367,322 (529,815,020)
North Carolina 926,525,517 651,798,430 (274,727,087)
North Dakota 202,565,774 139,213,152 (63,352,622)
Ohio 1,166,229,708 840,803,111 (325,426,597)
Oklat 503,342,513 342,367,319 (160,975,194)
Oregon 377,426,038 255,186,729 (122,239,309)
Pennsylvani 1,505,915,429 992,854,989 (513,060,440
Rhode Island 169,131,952 109,296,597 (59,835,355)
South Carolina 533,174,501 362,727,197 (170,447,304)
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U.S. DEPARTMENT OF TRANSPORTATION—FEDERAL HIGHWAY ADMINISTRATION—COMPARISION OF DISTRIBUTION OF OBLIGATION LIMITATION—Continued
[Scenario 1: Obligation Limitation Distribution for FY 2008 Based on Consolidated Appropriations Act, 2008. Scenario 2: Obligation Limitation Distribution for FY 2009 Based on Obligation Limitation of $27.2 Billion]

State

Total obligation limitation

Scenario 1 Scenario 2 Difference

212,627,616 151,170,837 (61,456,779

South Dakota
T

705,609,706 488,908,923 (216,700,783

Texas

2,676,992,892 1,855,034,583 (821,958,309

Utah

234,081,641 160,420,055

Vermont

136,260,491
856,744,956

96,554,996

600,370,965 (256,373,991

Virginia
Wachingt

572,683,600 380,729,769 (191,953,831

West Virginia

352,622,384 244,799,450 (107,822,934

Wisconsin

)
)
)
)
(39.705.495)
)
)
)
)

625,583,865 444,299,449 (181,284,416

Wyoming

210,639,995 153,148,013 (57,491,982)

Subtotal

Allocated Programs

32,573,345,494
4,127,089,170

22,485,071,374
1,909,255,590

(10,088,274,120)
(2,217,833,580)

High Priority Projects

2,740,953,600 1,922,227,200 (818,726,400)

Projects of National & Regional Significance

410,949,000 230,558,400 (180,390,600)

National Corridor Infrastructure Improvement Program

449,988,000 252,460,800 (197,527,200

Transportation Projects

590,259,516 331,158,586 (259,100,930

Bridge (Sec. 144(g))

92,400,000 64,800,000 (27,600,000

Transfer to Sections 154 & 164

231,066,579 4,468,050 (226,598,529)

Total

41,216,051,359  27,200,000,000 (14,016,051,359)

Mrs. MURRAY. The agency’s table
shows all of us the amount of money
each and every State will see cut next
year if the highway trust fund were not
fixed and if we are required to fix it
through the appropriations process for
2009. No State will be spared. Look up
your own State. Texas will lose $822
million. Kentucky will lose $175 mil-
lion. Minnesota will lose $125 million.
Maine would lose $44 million. The list
goes on. Look up your State and learn
what is at risk if we don’t vote to move
this bill forward and solve this prob-
lem.

I remind my colleagues that the pro-
visions in this bill do not fix the trust
fund on the long-term basis. The fix
that is in this bill will only be suffi-
cient to keep the highway trust fund in
the black through 2009. But cutting
this provision would not just mean
States would lose the ability to make
urgent road improvements, it would
also mean a loss of a half million jobs
across our Nation.

Many of my colleagues have talked
about the terrible impact felt in the
construction sector by the recent eco-
nomic slowdown. Some have called for
economic stimulus proposals to get the
sector back on its feet.

I have to say, stripping the highway
trust provision out of this bill will
have the exact opposite effect. It will
mean layoffs at a time when our econ-
omy badly needs help. So I hope our
colleagues take that into consideration
when we vote this afternoon on wheth-
er to move forward on this bill.

In addition, I hope my colleagues re-
member that earlier this year we
learned some disturbing news about
the FAA’s handling of safety inspec-
tions at Southwest Airlines. We
learned that the FAA had not reviewed
Southwest’s system for complying with
certain agency safety directives since
1999. That revelation caused a great
deal of concern about the FAA’s safety
inspections across the country, with
very good reason. Those inspections
are important because they help our
airlines and the FAA discover potential
problems and address them before
there is a tragedy.

But when Congress began looking
into the problem, we found it was much
more extensive. Last month, at a hear-
ing with the Acting FAA Adminis-
trator, Robert Sturgell, and the De-
partment of Transportation inspector
general, I learned for well over 5 years
the FAA had not examined whether
Southwest was using the right safety
systems for certain maintenance re-
quirements.

Now, you can imagine I was con-
cerned to hear about that. So I asked
him how many other airlines had
missed safety inspections. Mr. Sturgell
could not answer me. Well, I asked him
to get it back to me. I finally received
an answer. The FAA now tells us it has
failed to perform dozens of mandatory
inspections at seven other major air
carriers.

In fact, the FAA now says it has
missed more than 100 of these required
safety inspections at major airlines.
Mr. Sturgell said that part of the rea-
son might be ‘‘inadequate resources.”
Well, I am not sure how that could be.
I have been working, along with my
colleagues, to increase funding for FAA
inspections for the last 7 years—in fact
and this is true of my appropriations
subcommittee, whether I have been
chairman or my Republican colleagues
have been chairman, for the last 4
yvears. We have provided more funding
for more safety inspectors than the
FAA has ever requested of us. So this is
a funding issue? The FAA hasn’t been
honest about the true needs of its agen-
cy.

Now, I know Congress has been doing
its part to build the inspection work-
force without the benefit of a request
from the FAA, and as a result, we have
hundreds more inspectors across the
country than the FAA has ever re-
quested. Hither way, I have serious
concerns because the agency has in-
sisted that the airlines must be the
ones to guarantee the safety of their
operations, and it is said that FAA in-
spectors are best used to ensure that
the airlines have assistance to do the
job. Now we are being told that the
FAA is years behind in inspecting
those very systems.

The lesson from the Southwest deba-
cle is that these safety inspections
matter. They are one of the best indi-
cators of whether an airline has its act
together when it comes to maintenance
and safety compliance. Clearly, the
FAA needs to bring more focus and
leadership to meeting its own self-im-
posed deadlines, and we will be looking
for quarterly reports and answers on
this as we move forward.

So with all of these safety concerns
as a backdrop, this afternoon we are
now facing a filibuster from our Repub-
lican colleagues who want to bring
down the FAA safety authorization
bill. We have a bill before us that clear-
ly offers us a chance to make a dif-
ference for safety, for our airlines, for
our passengers, for our highways, and
for our economy. We are talking about
a bill that ensures the safety of our air
travel. This is a critically important
bill and, by the way, until recently a
bipartisan one. But now we are hearing
that the Republicans want to wage
their 68th filibuster on a bill that is
important to all of us.

We have the ability to move forward.
I urge our Republican colleagues to
work with us and to not obstruct this
bill this afternoon because anyone who
has stood in an endless line at an air-
port or had their flight canceled or
wanted to have important highway im-
provements done is counting on us to
do the job. So I urge my colleagues to
negotiate instead of blocking progress,
and I hope they will work with us to do
this quickly as we move to the bill
today.

Mr. President, I thank you, and I
yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Maryland is
recognized.

Mr. CARDIN. Mr. President, first I
wish to thank Senator MURRAY for her
comments. I couldn’t agree with her
more. I know the people of Maryland
are very much concerned about the
FAA reauthorization bill and getting it
done. Passenger safety is critically im-
portant to the people of Maryland and
this Nation. Modernizing our air sys-
tem is very important. I thank Senator
MURRAY for the comments she made.
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JUDICIAL APPOINTMENTS

Mr. CARDIN. Mr. Presidentt, I wish
to first respond, if I might, to the com-
ments Senator KYL made in regard to
consideration of judicial appointments.

Of course, one of the most important
responsibilities each one of us in the
Senate has is to deal with confirmation
of judges who have lifetime appoint-
ments to the Federal bench. It seems
to me the Republicans are criticizing
the Democratic leadership because
sometimes they think we move too
slowly, and now they are criticizing us
for moving too fast on nominations. I
don’t quite understand it.

I hope the public will look at the
record. When President Clinton was
President of the United States, when
he left office, there were 32 vacancies
on the circuit courts of this Nation.
Today, that number stands at 12. We
have moved the confirmation process
forward. I think we have done it in the
appropriate manner.

I would also point out that there
have been three circuit court judges
who have had some controversy sur-
rounding their confirmations in which
there was opposition by Democrats,
but at no time did Democrats delay the
consideration of those nominations on
the floor. They came up, they were
voted on, there was never a filibuster,
and there was never an effort made to
slow it down. In fact, on one judicial
appointment that was voted for on this
floor, it was the Republicans who asked
for the delay so they could get the nec-
essary votes to get the nomination out
of committee. So I think the record
speaks for itself as to the consideration
of judicial appointments.

———

FAA REAUTHORIZATION

Mr. CARDIN. Mr. President, I think
it is ironic that the Republican whip
used this opportunity to talk about de-
laying judicial appointments when the
Republicans are in their 68th filibuster
in this Congress. Sixty-eight filibus-
ters. The most recent, of course, is the
Federal Aviation Administration Reau-
thorization Act, the bill that is on the
floor right now that we will have a
chance to vote on later today. We have
been on this bill for over a week with-
out a vote because the Republicans are
filibustering it. This is a bill which is
critically important to the people of
this Nation—first and foremost because
of safety. I think Senator MURRAY
pointed this out very clearly.

We need to implement the next gen-
eration of an air transportation system
that was recommended in 2004. We still
haven’t implemented that. This legis-
lation provides $290 million annually to
modernize our satellite-based system. I
am told there are some automobiles
that have more sophisticated guidance
systems or satellite identification sys-
tems than our planes. We need to do a
better job.

We have a bill that was crafted in a
bipartisan way in our committee that
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has come forward. Let’s consider it on
the floor for the sake of the people of
this Nation—for their safety. We know
that every year millions and millions
more people are flying. Air traffic is
up. We need to modernize our system
for the safety of the people of this
country.

We need more safety inspectors; we
certainly know that from what has
happened this year with the number of
aircraft that were not properly in-
spected. This bill will provide the
wherewithal in order to make sure we
carry out the inspections in the best
interests of the people of this Nation.

I am sure people are very aware of
their fellow citizens being stranded on
runways for up to 11 hours without
being tended to. This legislation pro-
vides for a passengers bill of rights so
that we have some basic protection for
those who travel by air in this country.

It is important for our entire coun-
try, but let me just point out what it
means in Maryland.

We have 20 million passengers who go
through the Baltimore/Washington
International Thurgood Marshall Air-
port, adding $5.1 billion to the economy
of my State of Maryland. I could talk
about the essential air service which
affects one community in my State,
the Hagerstown Regional Airport. That
is in this bill.

My point is that this bill is a com-
prehensive bill that affects every part
of our country, and it deserves a vote
on this floor.

Hagerstown Regional Airport is criti-
cally important to the economic devel-
opment of the people of that region,
and the central air service which is ex-
tended in this legislation allows it to
become the economic stimulus for ad-
ditional growth in the Hagerstown
area. So there is a lot depending upon
this bill moving forward.

Yes, later today we are going to have
a vote. It is a very simple vote. It is a
vote on whether we are going to move
forward on the legislation or we are
going to allow the filibuster to con-
tinue—the 68th filibuster the Repub-
licans have initiated in this Congress.

Majority Leader REID has made it
clear that if the Republicans or any
Member of the Senate doesn’t like a
provision in the bill, they can offer an
amendment to take it out. We will
have a vote on that amendment. There
is no effort being made here to stop de-
bate. What we are trying to do is take
up a bill, not spend a full week in doing
no work on the floor because we are in
a filibuster. Let’s end this filibuster,
let’s take up the amendments, let’s
vote on the amendments, and let the
majority rule on this very important
subject. That is what we are asking for
today.

This is a bipartisan bill. It has en-
joyed bipartisan support. The public
wants us—Democrats and Repub-
licans—to work together on issues that
are critically important to the future
of our country. Air traffic and pas-
senger safety is critically important to
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the future of America. So I urge my
colleagues to put aside partisan dif-
ferences and allow us to let democracy
work. Allow us to vote on the issues.
Allow us to bring forward this criti-
cally important bill to the people of
this country. We will have a chance to
do that later today, and I hope that the
necessary Members of this body will
vote to put aside their partisan dif-
ferences and allow us to have a vote for
the sake of the safety of the people of
this Nation.

With that, Mr. President, I yield the
floor and suggest the absence of a
quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

——————

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Morning business is closed.
———

FAA REAUTHORIZATION ACT OF
2007

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume consideration of
H.R. 2881, which the clerk will report.

The bill clerk read as follows:

A Dbill (H.R. 2881) to amend title 49, United
States Code, to authorize appropriations for
the Federal Aviation Administration for fis-
cal years 2008 to 2011, to improve aviation
safety and capacity, to provide stable fund-
ing for the national aviation system, and for
other purposes.

Pending:

Rockefeller amendment No.4627, in the na-
ture of a substitute.

Reid amendment No. 4628 (to amendment
No. 4627), to change the enactment date.

Reid amendment No. 4629 (to amendment
No. 4628), of a perfecting nature.

Reid amendment No. 4630 (to the language
proposed to be stricken by amendment No.
4627), to change the enactment date.

Reid amendment No. 4631 (to amendment
No. 4630), of a perfecting nature.

Motion to commit the bill to the Com-
mittee on Finance, with instructions to re-
port back forthwith, with Reid amendment
No. 4636, to change the enactment date.

Reid amendment No. 4637 (to amendment
No. 4636), of a perfecting nature.

Rockefeller amendment No. 4642 (to
amendment No. 4637), of a perfecting nature.

The ACTING PRESIDENT pro tem-
pore. The Senator from West Virginia.

Mr. ROCKEFELLER. Mr. President,
it is an interesting situation in which
we find ourselves today.

I guess I have to say last week was
the most frustrating week I have spent
in the Senate in my 24 years here. We
are discussing an aviation bill which
has highway provisions. We are dis-
cussing, for example, in the Presiding
Officer’s State, the need for essential
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air service, shown by its loss of Fron-
tier Airlines, and my State there is a
similar situation and other States are
in similar situations.

We are also talking about the fact
that airlines are not being run in a safe
enough manner. We are talking about
the fact that we are just behind Mon-
golia in terms of our air traffic control
system, in terms of its relevance to the
modern age. It is a very scary situa-
tion.

Last week, we did not hold a single
vote. We were on the aviation bill all
week, but we did not have a single vote
on aviation. I find that interesting, and
I find it profoundly depressing, and, to
a certain extent, it defines what the
American people find so inadequate
about Congress or, in this case, the
Senate.

We have ideas, people work very
hard, they work long hours, staff works
particularly long hours, we negotiate,
Members negotiate, we come to what
we think is an agreement, and then
days go by and nothing happens.

I repeat, I have never been through a
situation where we have been on a bill
which is this important and where 1
billion passengers are going to be using
this air traffic system in 2015 and they
are going to be using it on basically a
“Polaroid camera’ technology system.
We have not had crashes. We did have
one in Kentucky, but it is a little bit
similar to post-9/11: Unless you have
crashes that attract lots of cameras,
people begin to lose interest. If there is
anything not to lose interest in, it is
not only the war on terror, but it is
also aviation safety.

I repeat, we had all last week devoted
to the aviation bill. We had one vote
over the course of 5 days. That vote
was a procedural vote—not the kind of
thing that raises you out of your seat
with excitement. Other than that, we
did not vote on one aviation issue for
the entire week.

When Senator Lott and I began this
process a long time ago, we operated in
a completely bipartisan manner. Sen-
ator HUTCHISON and myself were doing
the same thing. We wanted to work to-
gether. We had worked together before
on the aviation subcommittee. We had
operated in a bipartisan manner. Sen-
ator REID wanted to bring the FAA re-
authorization bill to the floor. It was
timely. It was important. I worked
very hard, from my point of view, to
compromise.

I have a very large problem with the
fact that high-end corporate jets and
personal jets that may have one or two
people on them, plus stacks of sand-
wiches and goodies, take the same
amount of time for the air traffic con-
trollers to navigate through the skies
as some airplane that have 300 people
aboard. A plane which is headed some-
where in America with people who have
all kinds of work they have to do.
Some are on vacation, because we are
at that time of year, but most people
are traveling because they have to
travel—they have to go to a meeting,
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they have to be somewhere, they have
to visit somebody sick in their family.

What is interesting is the general
aviation community is paying for
about 3 percent of the entire cost of the
air traffic control system—3 percent,
which means the commercial airlines
are paying 97 percent. Yet the general
aviation community dominates the
skies at any given moment. There are
an average of 36,000 planes in the skies
during the day, and two-thirds of them
are likely to be general aviation.

Of course, as soon as I said that,
every Senator got 1,600 telephone calls
from high-end jet users. I was on the
Commerce Committee. We had to work
this out with the Finance Committee. I
worked with the Finance Committee,
and we came up with a system that
didn’t put that kind of burden on the
general aviation system.

My provision, which they said was
really quite a horrendous thing to con-
sider, was when a 737 or GV or GVIII
takes off, they have to pay a $25 fee. If
they flew to Bonn, which has this sys-
tem already, obviously—all of Europe
does—if they returned, they would
have to pay another $25 fee. That would
be a total of $50.

They began to talk about the end of
general aviation as we know it. I stood
back, aghast, at the sense of perspec-
tive in all of this. What they very well
know is in general aviation we ex-
cluded 90 percent of all general avia-
tion aircraft from this provision—crop
dusters in Montana up to King Airs, ev-
erything was excluded; everything.
Single-engine planes that doctors and
lawyers fly to calm their nerves and
get their heads in order—all those are
excluded. Only the high-end jets—rich
people, big corporations, big planes
getting the full attention of the air
traffic control system would have had
to pay the fee in my provision.

I negotiated this provision with Sen-
ator BAUCUS, the chairman of the Fi-
nance Committee. He had a different
perspective on this issue. Because he
has superb staff and he himself is very
good, I understood I was not going to
get anywhere with my approach—
which is a very small, little item in all
of this. So I backed off from my ap-
proach and I eliminated this horren-
dous, Draconian, Attila the Hun-type
$256 fee that it would actually take
should the Presiding Officer own a G-8,
that he wouldn’t have to pay that. He
simply would not have to pay that. He
could just go right off and fly to Bonn
and not pay that $25. So I backed off on
that.

Then everything began to come to-
gether, and I was really encouraged
that the full Senate could reach an
agreement once the Commerce and Fi-
nance Committee bills were reconciled,
and this appeared to be happening. But,
on the other hand, there were other
issues, so I got together with Senator
HUTCHISON, and our staffs got together.

Actually, it was Leader REID who
came up with a very smart idea. The
idea, Senator HUTCHISON told me, was
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of interest to her. She said that sounds
pretty good. It was the following: All
aviation taxes, keep them but raise
nothing on commercial airlines. Why?
Because you have to hold them harm-
less because they are broke—some are
in chapter 11, some in chapter 7—what-
ever it is they are in a mess. Keep the
highway funding provisions. There are
those who believe it is pretty impor-
tant. It creates a lot of jobs. But strike
the tax increases to pay for the high-
way funding, to use general funds—rev-
enues to pay for highway spending.
Keep the bonds for New York. Keep
railroad bonds. Strike tax increases to
pay for bonds.

We take sort of the extraneous finan-
cial parts of the aviation bill, which do
not deal directly with aviation—and
therefore you could say: What are we
doing this for? You know you want
money in the highway trust fund. I do.
We do in West Virginia. The Presiding
Officer’s people do in Montana. We
agreed to say, as we did with the alter-
native minimum tax—the Republicans
voting along with that—that we would
do these things, but we would not pay
for them. That warmed my heart be-
cause it struck me that we were ap-
proaching a deal.

Then we agreed—that is, between
Senator HUTCHISON and myself—to
strike the pension provision, which af-
fected American Airlines and a couple
of others, on the basis that it was al-
ready settled law. It had been settled
last year. It was the law of the land,
and you don’t just remove it.

Then there was kind of a return offer.
It started out with no New York bonds.
The New York bonds are in the Presi-
dent’s budget. They are part of the
commitment the U.S. Government and
the President of the United States
made to the State of New York after
the 9/11 attacks. So that seemed to be
something that could be done. But a
lot of people, evidently, don’t like New
York—it would appear to be that way—
so they said we have to get rid of those
New York things. They also wanted to
change the railroad bonds from tax
credit bonds to tax-exempt bonds. That
is cheaper. Maybe we can live with
that. Working with Finance, we could
likely work out a deal on railroad
bonds, though railroads are not avia-
tion, but they are a serious matter.
That would probably be worked out.
However, New York bonds we were told
are simply off the table. That will af-
fect rather deeply one New York Sen-
ator I can think of, who has a way of
expressing himself quite strongly on
this issue. But other than that, it
seemed to me that everything could
get pretty well worked out.

The problem was I had not heard
from Senator HUTCHISON, and none of
my staff had. We didn’t really know,
therefore, what she was thinking. She
had said: That seems like a pretty good
idea. Then we get back this other pro-
posal, which complicates things.

Now I wunderstand that Senator
HUTCHISON, the Republican leader, Sen-
ator MCCONNELL, are in conversation. I
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pray—I earnestly pray that they are in
conversation right now about what to
do about this because I really don’t
want to spend the next week not vot-
ing, and I really don’t want to come to
a cloture vote this afternoon which
cannot possibly pass because, in more
or less uniform fashion, the other party
votes against it.

That is my sense of where we are at
the moment. A number of people have
come down and spoken about the bill.
They have spoken usefully. But the im-
portant thing was that we chose not to
act. We simply chose not to act. I reit-
erated that our aviation system is on
the brink of collapse. Our air traffic
system cannot handle the burdens of
today, much less tomorrow.

I repeat my oft-used example of land-
ing at Washington National Airport
the other day and it was just wall-to-
wall people, from one end of the airport
to the other. I really couldn’t figure
that out what it would look like in
about 5 more years and when we were
soon going to have 300 or 400 million
more people using this airport. What
would it look like? How could it ex-
pand? What do air traffic control peo-
ple do? In the meantime, the commer-
cial airline industry is losing billions
of dollars, and the increasing cost of
fuel could force additional bank-
ruptcies, and that means even more
widespread job losses. If we do not pass
this bill, essential air service dis-
appears. Airport improvement develop-
ment programs, which all rural States
depend on with every fiber in their
body, will disappear. And our constitu-
ents whom, the last I heard, we rep-
resent, we would be saying to them:
You go ahead and wait for 9 hours or 2
days, a lot of cancellations, and that is
really OK because we can’t agree as be-
tween the two sides.

I am boggled by the concept of us ig-
noring a problem so huge for so long—
just in the past week, much less in the
last 10 to 15 years. Compromise is the
essence of the Senate. I had hoped and
I truly believed that we could make the
necessary compromises to move this
bill. I still hope that. I am always opti-
mistic.

I compromised, as I said, on what are
to me a number of really basic core
issues in order to move this important
legislation forward. Senator BAUCUS
and I had a number of serious policy
differences over how to fund the mod-
ernization of our air traffic control sys-
tem, but because of the urgency of the
legislation and our good working rela-
tionship, we reached agreement. Why?
Because we had to. I only wish our col-
leagues shared this sense of urgency.

People sometimes have their par-
ticular parts of a bill which they raise
to sort of a sainted status.

They are called amendments. And if
you are a floor manager of a bill, you
are trying to pass a bill. On the other
hand, if you are an individual Member
of the Senate and you have a particular
issue that you care about and you put
it up as an amendment, and it becomes

CONGRESSIONAL RECORD — SENATE

your bill. Actually, it is an amend-
ment, but if that amendment passes
and it is not agreeable to others, then
the whole bill fails. That is not the way
democracy is meant to work.

Now, I have very high regard for Sen-
ator HUTCHISON, and I really do believe
we can work out all of the aviation-re-
lated amendments to this bill in a bi-
partisan fashion. I will not give up on
that. I never give up on anything.

We cannot work out the disagree-
ments over nonaviation issues but,
then again, maybe we can. As I have
indicated, I will come back to this bill
at a moment’s notice. It should not
take a crisis or a major accident, a
bankruptcy that strands tens of thou-
sands of passengers, or a long hot sum-
mer for this bill to be considered.

I will say also that Senator INOUYE
and Senator STEVENS want to continue
this as soon as we can. So I do urge my
colleagues to take the long view. At
the appropriate time I will urge them
to vote for cloture. In the mean time,
I stand here as manager of the bill
without much going on. And I have
gotten accustomed to that, but I have
not gotten to like it any more.

There are no amusing aspects to it
nor, most importantly, for the airlines
and the people who travel on them. So
since I am here alone, and not chal-
lenged by any others, I will continue to
make some other remarks, and I will
talk about aviation safety because I
haven’t sufficiently had an opportunity
to discuss this. It is a speech that I
would either give this afternoon or this
morning. So why not give it this morn-
ing when I am sure I can give it all.

Aviation safety provisions are obvi-
ously at the core of our legislation to
reauthorize the FAA and are funda-
mental to the public’s faith in our
aviation system. The FAA is respon-
sible for overseeing the largest and
most complex aviation system in the
entire world.

I am proud to say our country is a
global leader in aviation safety. But as
I have cautioned before over the last
months, that reputation has come
under serious doubt and there are al-
ways numbers to be looked at under-
neath—you know, a number of acci-
dents, and the FAA’s lax oversight of
Southwest Airlines has cast a serious
pall over the agency’s ability to exe-
cute its core mission.

Around that is the safety of the Na-
tion’s aviation system. Unfortunately,
the agency’s casual oversight of South-
west does not appear to be an isolated
incident, despite the agency’s claims to
the contrary. Just the other day the
front pages of our Nation’s newspapers
described another potential FAA cover-
up, this time on runway safety viola-
tions. And nobody has thought about
that very much. That simply is air-
planes taxiing on runways either to get
to the terminal, or to get away from
the terminal, and to get into the air.
So air traffic controllers do not just
look up in the sky, they have to look
down on the runways. I know the FAA
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states it is working to address each
new problem that becomes public. But
with each new story, we have more
questions than answers about the agen-
cy’s commitment to the ability to ad-
dress pressing safety issues.

At an aviation subcommittee hearing
several weeks ago on this issue, I called
for the Secretary of Transportation
and the White House to engage on this
issue. And I would actually make a
point here. I am not aware of any
White House involvement on any of
these issues about aviation at any
point.

I have not talked to anybody from
the White House nor has any staff.
They are just watching it happen.
There is a pattern to this, but the pat-
tern in this case is a cruel one because
it is sort of deliberately condemning. I
think it is fairly well understood that
much of what happens on the Senate
floor emanates from directions from
the White House.

So I call for the Secretary of Trans-
portation and the White House to en-
gage on the issue. The administration
issued a number of statements and
committed to undertaking serious re-
view of the FAA’s safety oversight.

I am still not convinced it appre-
ciates the severity of the challenges
facing the FAA. I get the distinct im-
pression the changes the FAA imple-
mented are in response to our actions
in the Congress. I still need reassur-
ances that the senior leadership at the
FAA, the DOT, and the White House
itself recognize the extent of the FAA’s
problems and are committed to recti-
fying them. I do not think that is un-
reasonable. This is a massive national
problem which people take for granted,
but they cannot anymore because the
system is collapsing.

I know many in the FAA and the in-
dustry cite the fact that there has not
been a fatal airline accident in almost
2 years, and that statistically this is
the safest time in the history of avia-
tion to fly. That is the kind of state-
ment, as soon as I hear it, I automati-
cally start having darker thoughts be-
cause it is much too simplistic and op-
timistic a statement to make under
any situation.

They happen to be correct, statis-
tically. I still want to believe and be
certain that the United States has the
safest and best air transportation sys-
tem in the world. Although the United
States has not experienced a tragic ac-
cident since August 2006, the fatal
crash of a commuter carrier in Lex-
ington, KY, our aviation nevertheless
has experienced a disturbing number of
significant safety lapses. Any safety
lapse is either inches or feet or seconds
away from becoming a tragedy.

Although the FAA’s oversight of air-
line maintenance has dominated the
newspapers and the question of wheth-
er their maintenance should be done
offshore, without particularly rigorous
oversight, the number of serious run-
way incursions remains unacceptably
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high and, as the General Account-
ability Office has stated, they are
trending in a troubling direction.

I love that phrase, ‘“‘trending in a
troubling direction,”” which, out of a
Government agency, means that you
are approaching catastrophe.

As I have said, having the safest sys-
tem in the world does not mean it is
safe enough. I am deeply concerned
that the risk of a catastrophic accident
is increasing rather than decreasing.
We have all read the stories of near
misses at our Nation’s airports. Let’s
be honest. Had it not been for the
quick thinking and actions of a few
controllers and pilots, our Nation
would have had at least one if not sev-
eral major accidents claiming the lives
of hundreds of people.

I do not mean to be overly dramatic
or to scare the public, but I am grow-
ing increasingly concerned that our
aviation system is operating on bor-
rowed time. A National Transportation
Safety Board member testified before
our aviation subcommittee of the Com-
merce Committee earlier this month,
and he stated he believed the next
major aviation accident would not
likely be in the sky, or some plane
crashing into a mountain, it would
take place on a runway. That would be
the next major accident.

Many, including myself, have criti-
cized the agency for being too close to
the industry it regulates. Now, that is
an easy statement on my part to make,
and not fair in its entirety because we
have some very good inspectors. We
have some very good people in the in-
dustry that are trying, and then there
are probably weaknesses on both sides.
There certainly are weaknesses on both
sides.

In 1996, to stave off efforts to pri-
vatize the FAA Congress accepted at
that time a provision from both Demo-
cratic and Republican administrations
so they could operate the FAA more
like a business. We gave the agency
special authority so it could run more
like a private entity. The theory was
that by running it like a business, it
would cost less to operate. We must
recognize that the FAA is not a busi-
ness; it is a Government agency paid
for by the people who it may or may
not be protecting.

The FAA does not provide commer-
cial services, it provides public goods,
and they are called air traffic control,
aircraft certification, and safety over-
sight.

We, that is the taxpayers of the
United States, pay taxes for these serv-
ices. This is not a private enterprise
matter. We need to start thinking
about this agency very differently.
That is not meant to diminish the peo-
ple who work for the FAA or run the
agency. This is simply a challenge for
policymakers.

I believe it is a challenge that this
bill begins to address. The Aviation In-
vestment Modernization Act provides
the FAA with additional needed re-
sources to do a lot of things. First and
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foremost, we authorize 200 more safety
inspectors. I do not know if that is
enough; it probably is not, but the FAA
has always been overlooked. It is like
the Veterans’ Administration which
was overlooked until somebody wrote a
story in the Washington Post that took
this Congress and just shook it from
head to toe.

We will never be the same again with
respect to veterans, at least I pray that
we will not. I do not believe we will. So
the Appropriations Committee has al-
ready substantially increased FAA
funding for inspectors for this fiscal
yvear. And this bill will give the ability
to do more in subsequent years because
it is a multiyear bill.

I want to take a few minutes and
outline the safety provisions in the bill
that I believe will strengthen the
FAA’s oversight of airlines. It makes
sure the FAA’s voluntary disclosure re-
porting process requires that inspec-
tors verify that the airlines actually
took the corrective actions they stated
they would. That is like a teacher cor-
recting a math test. It is one thing to
take a math test; it is another thing to
have it looked at and graded. You find
out whether you passed.

It is very sensitive. It would evaluate
if the air carrier had offered a com-
prehensive solution before accepting
the disclosure and confirms that the
corrective action is completed and ade-
quately addresses the problem dis-
closed. That is sensible. That is in the
bill. That is in the bill on which we did
not have a single vote all last week, ex-
cept for one procedural one.

It implements a process or second-
level supervisory review of self-disclo-
sures before they are accepted and
closed. Acceptance would not rest sole-
ly with one inspector. This is an impor-
tant statement. So you do not get cozi-
ness; inspectors change.

It revises the FAA’s postemployment
guidance to require a cooling off period
of 2 years before an FAA inspector is
hired at an air carrier he or she had
previously inspected. While we do that
increasingly, I cannot think of a more
important place to do it than in the
FAA safety inspections. It implements
a process to track field office inspec-
tors and alert the local, regional, and
headquarters offices to overdue inspec-
tions. One of the problems is people get
way behind on inspections, the airlines
do. The FAA does a lot of paperwork.
All of the problems with an under-
funded agency, which we in the Con-
gress and administrations, both Repub-
lican and Democrat, have tended to put
in a secondary category.

The process must incorporate some-
thing called ATOS, the Air Transpor-
tation Oversight System, reviews to
determine full compliance with air
worthiness directives at a carrier over
a 5-year period that incorporates phys-
ical inspection of the sample of their
aircrafts.

It establishes an independent review
through the Government Account-
ability Office to review and investigate
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air safety issues identified by its em-
ployees. This develops a new review
team under the supervision of the De-
partment of Transportation inspector
general; that is, the DOT IG who con-
ducts periodic reviews of FAA over-
sight of air carriers.

It requires a comprehensive review of
the FAA Academy and facility training
efforts to clarify responsibility and
oversight of the program at the na-
tional level and establishes standards
to identify the acceptable number of
developmental controllers at each fa-
cility. That is not a Shakespearean
paragraph, but I hope the Presiding Of-
ficer and the ranking member of the
Finance Committee understand what I
am saying.

As a recent New York Times article
said:

One of the most critical challenges in avia-
tion safety is improving safety conditions on
our nation’s runways.

I am back at them. Over the past
year, we have seen a marked increase
in the number of serious misses on our
Nation’s increasingly crowded run-
ways. Again, this legislation includes
provisions to reduce the number of run-
way incursions. It does so in the fol-
lowing manner:

First, the bill requires that the FAA
develop a plan for reduction of runway
incursions through a review of all com-
mercial airports and establishes a proc-
ess for tracking and investigating both
runway incursions and operational er-
rors that includes random auditing of
the oversight process. That is not
Shakespearean either, but it is pre-
cisely accurate, and it is what needs to
be done. It directs the FAA to create a
plan for the deployment of an alert sys-
tem designed to reduce near misses.

This alert system must notify both
air traffic controllers and flight crews
about potential runway incursions. The
establishment of this system is one of
the NTSB’s highest aviation safety pri-
orities.

In addition, the bill requires a num-
ber of other safety provisions, includ-
ing a provision to reduce the flamma-
bility of airplane fuel tanks. This was
identified as the direct cause of the
TWA 800 crash which occurred over a
decade ago. I know the issue is a pri-
ority for Senator SCHUMER.

Improving the safety of our Nation’s
aviation system is one of the most
paramount objectives of this bill. I be-
lieve we have made substantial
progress with respect to this objective.
I look forward to further debate on the
safety provisions, as Senators come to
the floor. I welcome any input that
might improve these sections of the
bill, but even more importantly, that
might actually get us to a point where
we can vote on a bill.

I thank the Chair, yield the floor,
and I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.
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Mr. GRASSLEY. I ask unanimous
consent that the order for the quorum
call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the next Re-
publican speaker be Senator VITTER.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. GRASSLEY. Mr. President, we
are in a situation where a couple hours
from now we will have a vote. I am
sure people across the country watch-
ing this debate might be wondering
what is going on, on this Federal Avia-
tion Administration reauthorization
bill. I would like to shed some light on
where we are. As I shed some light, I
wish to respond to some of the fiction
that has taken the guise of debate.

On Wednesday of last week, two Sen-
ators, one Republican and one Demo-
crat—Senator HUTCHISON and Senator
DURBIN, respectively—offered an
amendment to strike a provision in the
substitute amendment then before the
Senate. The substitute then pending
was the product of extensive staff nego-
tiations and Member discussions be-
tween two committees with jurisdic-
tion over the Federal Aviation Admin-
istration program. The two committees
were the Finance Committee, on which
I serve, and the Commerce Committee,
on which I do not serve.

People who may not understand how
the Senate works or does not may won-
der what the situation is. I would like
to explain there are certain elementary
things about the Senate that are fun-
damental. First, nothing gets done in
the Senate that is not somewhat bipar-
tisan because of the benefit of debate
for minorities to hold up legislation
until things are accommodated—mean-
ing compromise. It is often difficult to
get one committee’s Republicans and
Democrats together to get agreement
to bring something to the floor that
can get passed. It is difficult to get Re-
publicans and Democrats on one com-
mittee together, but then we have the
added benefit of the Commerce Com-
mittee getting together for a com-
promise, and then working out com-
promises between the Finance Com-
mittee and the Commerce Committee
makes it doubly or, in a triple manner,
difficult to get things done on the Sen-
ate floor. So we have two committees
that reach accommodation bringing a
bill to the floor. After it gets here,
then it runs into trouble.

The Finance Committee’s involve-
ment in this is determining the avia-
tion excise taxes, and it controls the
airport and airway trust fund. We have
to raise revenue. Without that money,
there would not be much the Federal
aviation program could ever accom-
plish. On the other hand, the Com-
merce Committee develops all the pol-
icy and all the programs that involve
airports and aviation. So that is how
you get two committees working to-
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gether to get a bill to the floor. The Fi-
nance Committee works out its dif-
ferences between Republicans and
Democrats on financing. The Com-
merce Committee works out its dif-
ferences between Democrats and Re-
publicans on the policy of airports and
aviation. Then you have to get these
two committees together to move
things to the floor of the Senate.

Last year, the Commerce Committee
acted first. The Finance Committee
acted a few weeks later. The Finance
Committee, as part of its compromises,
addressed airline pensions. We have
heard many arguments pro and con
about the merits of the Finance Com-
mittee provision. I addressed the mer-
its myself at length last week so I will
not repeat them now. But in a few mo-
ments I wish to respond to some of the
points made by opponents of the Fi-
nance Committee provision.

As I said earlier, the substitute that
was before the Senate until last Thurs-
day was a product of a compromise be-
tween the Finance Committee and the
Commerce Committee. Under that
compromise, the Federal Aviation Sub-
committee chairman and ranking Re-
publican were managing the bill. They
were, however, at a minimum, under
the obligation to consult with the Fi-
nance Committee chairman who is
Senator BAUcCUS of Montana and the
ranking member who happens to be
this Senator with respect to Finance
Committee matters in that substitute.
That compromise and understanding
was violated when the Democratic
floor manager unilaterally modified
the substitute. Under the rules of the
Senate, he had that right. The modi-
fication was directly adverse to the in-
terests of the Finance Committee
members’ compromise among them-
selves. So the managers breached that
compromise, plain and simple. That
compromise was breached.

What matters worse is the Demo-
cratic leader backstopped the Demo-
cratic floor manager’s violation of the
Commerce-Finance Committee com-
promise by filling the amendment tree.
Basically, for those watching, that
means nothing is going to be brought
to the Senate floor as an amendment
without the unanimous consent of
somebody who has that responsibility
on the other side of the aisle. So with
tremendous power in one person, what
we call the amendment tree is filled.

Now, we all know the proponent of
the amendment, the Democratic whip,
has a lot of power. That power was dis-
played when the offending narrow pen-
sion provision I have already referred
to—the pension provision the Finance
Committee was trying to correct—was
airdropped into a conference report on
Iraq spending last year. There were no
hearings. There was no markup. There
was no committee process. There was
no transparency, just airdropped in a
war supplemental conference com-
mittee report, something that every-
body knew was going to pass and be
signed by the President. So airdropped,
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wam, bam, here it is, take it or leave
it, special interest provisions cooked
up in the offices of leaders of the
Democratic caucus. It is not the way
we ought to legislate.

We have been told that by people on
the other side of the aisle many times.
I wish to make reference to at least
one of those times. I seem to recall a
lot of outrage when these kinds of nar-
row provisions were airdropped into a
conference report when we Republicans
were in the majority. No one was loud-
er than the proponent of the amend-
ment that was last week on the Senate
floor than the Democratic whip. If we
had a C-SPAN checker, you could roll
the tape back a few years. But I will
have to settle because I am not going
to roll C-SPAN back to demonstrate
the inconsistency of what is going on
here, for a New York Times article I
wish to refer to.

I ask unanimous consent that this
letter be printed in the record.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Sept. 11, 1997]
SENATE REPEALS TAX BREAK FOR THE
TOBACCO INDUSTRY

(By Lizette Alvarez)

In another resounding setback for the to-
bacco industry, the Senate voted overwhelm-
ingly today to repeal a $50 billion tax break
for the industry that was slipped into the tax
cut legislation just before it was passed in
July.

The repeal amendment, sponsored by Sen-
ators Susan Collins, Republican of Maine,
and Richard J. Durbin, Democrat of Illinois,
passed by a vote of 95 to 3. It would delete a
one-sentence provision in the tax package
that permitted tobacco producers to subtract
$50 billion from the amount they would pay
under a proposed legal settlement with a
group of state attorneys general.

Senator Durbin hailed the vote as a sign
that the tobacco industry’s sway was waning
on Capitol Hill.

““The overwhelming vote sends a clear mes-
sage, first to the tobacco companies: Don’t
try this type of backroom deal and deception
in the future,” Mr. Durbin said. ‘It is really
an example of the old school of politics, the
old style of politics.”

As the Senate was dealing a blow to ciga-
rette makers, top White House officials were
engaged in a debate over how to approach
the proposed nationwide tobacco accord.
Some of President Clinton’s closest advisers
were pushing him to issue a strong endorse-
ment of the $368.5 billion tobacco proposal,
while others—including Vice President Al
Gore and top officials of the Department of
Health and Human Services—were urging a
more moderate approach in which the Presi-
dent would spell out his goals without em-
bracing a specific legislative plan for achiev-
ing them.

Tension within the Administration over
the agreement is not likely to be resolved
until next week, when Mr. Clinton is ex-
pected to decide whether to back the pro-
posed tobacco agreement, which has power-
ful critics among public health experts and
Democrats in Congress.

Today’s vote on the $50 billion tax provi-
sion indicates that whichever course the
President adopts, a sweeping settlement
with the tobacco industry will not be en-
acted until it faces months of scrutiny in
Congress.
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Public health advocates began a last-ditch
round of lobbying to persuade Mr. Clinton to
reject the settlement, which was negotiated
by state attorneys general, plaintiffs’ law-
yers and tobacco industry representatives.

Dr. David A. Kessler, former Commissioner
of Food and Drugs, met with top White
House aides and members of Congress today
to urge them to reject the proposed settle-
ment in favor of a $1.50-a-pack tax on ciga-
rettes.

Dr. Kessler maintained that substantial
price increases were the only proven means
of reducing smoking by teen-agers. He was
preparing to testify before a Senate com-
mittee on Thursday that the proposed settle-
ment amounted to a bailout of the tobacco
industry and would not significantly reduce
minors’ use of tobacco.

The tax provision repealed today in the
Senate would have effectively allowed to-
bacco companies to save $50 billion on the
proposed settlement by claiming a dollar-
for-dollar credit on a 15-cent cigarette tax
increase. The tax was approved in July by
Congress to underwrite health care for chil-
dren.

Although the Collins-Durbin amendment
won near unanimous support in the Senate
today, its survival depends on two things:
passage of the massive appropriations bill, to
which the amendment is attached, and the
House’s agreement to go along with the pro-
vision.

But the support that the amendment re-
ceived today, even among senators from
many tobacco-growing states, is likely to
force the issue in the House, Senator Durbin
said.

Representative Nita M. Lowey, Democrat
of Westchester, has offered a companion bill
in the House. ‘“We’re going to make sure we
prevail in one form or another form,” she
said.

Today’s vote is also a sign of the esca-
lating frustration and impatience with the
tobacco industry’s tactics at a time when
the industry is working to rehabilitate its
image, lawmakers said today. The provision
was inserted in the tax bill at the last
minute, members said, to stave off discus-
sion and debate.

The three Senators who voted against the
amendment were Mitch McConnell of Ken-
tucky and Lauch Faircloth and Jesse Helms
of North Carolina, all Republicans. Both
Kentucky and North Carolina are large to-
bacco-producing states.

No one has yet stepped forward to claim
authorship of the tax provision that was re-
pealed today.

Senator Durbin, who characterized the tax
provision as an ‘‘orphan,” added that ‘‘people
said it appeared mysteriously.” and was still
expressing astonishment over how it mate-
rialized at the last minute.

The Senate majority leader, Trent Lott of
Mississippi; Speaker Newt Gingrich of Geor-
gia; the White House chief of staff, Erskine
B. Bowles, and the chief White House lob-
byist, John Hilley, all approved its insertion
in the tax cut bill. They were the last ones
at the table in the final negotiations over
the balanced budget and tax-cutting agree-
ment.

Today, Senator Lott voted to repeal the
credit.

Mr. Lott’s press secretary, Susan Irby, said
there was never a secret conspiracy to keep
the $50 billion credit under wraps, noting
that it was present in the tax cut bill the
weekend before it was voted on. ‘“This gar-
bage about something being slipped in and it
being a one-sided agreement is poppycock,”’
Ms. Irby said.

For the tobacco industry, today’s vote was
one of several recent setbacks. Last week the
Senate reversed an earlier decision and
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agreed to earmark $34 million to pay for a
crackdown on illegal sales of cigarettes to
underage youths.

The pressure was also stepped up on Tues-
day by Senators Tom Harkin, Democrat of
Iowa, and Connie Mack, Republican of Flor-
ida. The two announced that they planned to
introduce legislation to prevent tobacco
companies from writing off one-third of the
billions they would have to pay under the
settlement.

The bill would funnel the money to the Na-
tional Institutes of Health to help pay for re-
search on cancer, emphysema and other dis-
eases linked to smoking.

Mr. GRASSLEY. It is dated Sep-
tember 11, 1997. That article deals with
a very successful effort on the part of
the present Senate Democratic whip to
remove any extraneous matter that
had been airdropped into a conference
report on a popular tax relief bill by
the then-Republican majority of the
Senate. The offensive measure was a
tax credit for payments made by to-
bacco companies in the tobacco court
settlement. The Democratic whip suc-
cessfully repealed that airdropped pro-
vision. I happened to think he did the
right thing then because I supported
his efforts. The Democratic whip noted
his victory by saying, quoting from the
New York Times article of September
11, 1997:

Don’t try this type of backroom deal and
deception in the future. It is really an exam-
ple of the old school of politics, the old style
of politics.

That is a quote from the very same
person who is involved in this effort we
are speaking about now and that we
will be voting on this afternoon.

The distrust of the public for the old
school of politics, the old style of poli-
tics, is something the junior Senator—
not the senior Senator but the junior
Senator from Illinois has eloquently
raised on the Presidential campaign
trail.

To be bipartisan, I might say, the
senior Senator from Arizona, also a
candidate for the Presidency, has also
touched a nerve about the old school of
politics and the old style of politics as
well.

The Democratic whip was right 12
years ago. I agreed with him 12 years
ago. I voted with him 12 years ago. Un-
fortunately, with respect to this air-
drop pension provision, the old school
of politics, the old style of politics was
applied.

Now, what do I mean? In this case,
old school, old style power politics was
at play. A powerful member of the
Democratic leadership, a key member
of the Appropriations Committee, did
an end run around the Finance Com-
mittee and also the Health, Education,
Labor, and Pensions Committee.

Forget about the nearly yearlong
conference negotiations that went on
to get a pension bill passed in 2006 as
well. It was bipartisan and involved the
work of two committees, which I have
spoken to—that it is often difficult to
get one committee together without
getting two committees going in the
same direction. Forget about the near-
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ly yearlong conference negotiations on
that pension bill. Forget about all the
hearings the House and Senate tax-
writing and labor committees held on
pension reform in the year 2006. Forget
about the delicate compromise worked
out on the way the funding rules af-
fected airlines.

All of a sudden none of that
mattered. The Democratic whip noted
his victory. None of that mattered. So,
consequently, here we are: a person
who 11 years ago found fault with the
majority party airdropping some-
thing—in other words, stuffing some-
thing—in conference without debate,
without hearings, without committee
markup, doing the same thing 10 years
later.

What he was able to successfully cor-
rect in 1997, we are trying to correct
now. We have obstacles put in the way:
things such as having a very unusual
compromise worked out, junked by the
managers of the bill, and backed up by
an amendment tree being filled so no-
body can get a vote on issues that
ought to be voted upon. Compromises
that were worked out in 2006 ought to
be maintained and backed up, as they
overwhelmingly passed at that par-
ticular time.

I yield the floor.

The PRESIDING OFFICER (Mr.
MENENDEZ). The Senator from Lou-
isiana.

Mr. VITTER. Mr. President, I rise
today to talk about the FAA reauthor-
ization bill and a crucial issue that af-
fects not only the entire airline indus-
try—and is, therefore, at the center of
this effort—but also it dramatically af-
fects every Louisiana family, every
American family struggling to pay its
bills; that is, sky-high energy prices,
including dramatically increasing
prices at the pump.

I was very much looking forward to
bringing up this issue with others and
bringing up Vitter amendment No. 4648
to the FAA reauthorization bill to try
to move forward in solving this issue.
It is really a shame, in my opinion—
and I think I am joined by many others
in that conclusion—that the majority
leader has filled up the amendment
tree and shut down all amendments to
this important bill.

This is an important matter: FAA re-
authorization, the health of the airline
industry and aviation. This is an im-
portant issue: sky-high energy prices.
Of course it affects the aviation indus-
try, but it affects all of Americans’
pocketbooks as well.

In that context, I think it is particu-
larly a shame the majority leader
would shut down all amendments and
shut down this important and healthy
debate. But even though my amend-
ment, and so many others germane to
this topic, will not be able to be heard
and voted upon, I did want to take the
floor to outline those amendment ideas
and to try to further the important dis-
cussion and debate.

When we think about energy prices,
how to stabilize them, how to lower
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them, I start with economics 101. I
start with the very first rule of eco-
nomics I ever learned, the very basic
rule that all of us think of in econom-
ics; that is, the law of supply and de-
mand. So as with the price of any other
commodity, if you are talking about
energy, a good way to try to stabilize
prices and bring them down over time
is to work on two things: decreasing
demand and increasing supply.

Again, economics 101 would tell you
if you can do that—if you can shift
both of those curves, shifting the de-
mand curve by decreasing demand,
shifting the supply curve in the oppo-
site direction by increasing supply—
you not only stabilize but you bring
down prices.

It seems to me we should all be com-
ing together in a bipartisan spirit to do
both. I am eager to do both. I support
proposals to do both.

There are at least three fundamental
ways to help decrease demand on o0il
and gas specifically; that is, to con-
serve, to increase efficiency, and to
move toward alternative fuels. Our en-
ergy picture is so dire, so challenging,
we cannot pick one of the three. We
need to do all three aggressively, just
as we also need to work aggressively on
the supply side.

So I support and will continue to ag-
gressively support measures that make
sense in terms of conservation, in
terms of increasing efficiency, and in
terms of promoting, moving toward al-
ternative fuels. Those all lessen the de-
mand on oil and gas.

But too often we get in this stale de-
bate in the Congress, this stale dead-
lock, where one side of the political
fence only wants to attack one side of
the problem, and the other side of the
political fence only wants to attack
the other side of the problem, when our
energy picture is so dire we clearly
need to do both. So as we attack that
demand side, let’s not ignore the sup-
ply side either. As we move to a new al-
ternative energy future, let’s not ig-
nore the fact that we will be dealing
with oil and gas and depending on it
significantly for many years to come.
So let’s turn to the supply side too, to
increase our supply as we try to de-
crease demand to stabilize and bring
down prices.

My amendment, Vitter amendment
No. 4648, would do just that. I will out-
line that in a minute.

Before I do, though, let me express
regret that so many of the suggestions,
so much of the push, at least rhetori-
cally in political debate and cam-
paigning on the Democratic side, seems
to ignore all these lessons, seems to
not think or care about demand, not
think or care about supply, not think
or care about the issue and doing some-
thing about it. It just seems to be de-
signed to go after the easiest and big-
gest political target in sight, which is
the big oil companies, specifically by
proposing dramatic tax increases on
big oil.

Now, if some dramatic tax increase
on big oil would move us down the path
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of solving our energy challenge, I
would look at it very seriously. The
fundamental problem I have with it is
that it does not solve anything and, in
fact, it almost certainly makes the
problem worse.

There are two versions of this same
political push to just attack the easiest
and the biggest political target in
sight. First of all, there is a proposal
that we have actually voted on several
times, and we have blocked several
times, that would do away with certain
incentives for oil companies to go into
deep water, explore, and produce more
energy. It would also do away with cer-
tain royalty relief designed to do the
same thing.

Now, make no mistake about it,
these tax incentives are in place to
push companies—small, medium, and
large—to go into deeper water, more
difficult terrain, and extract more en-
ergy from the ocean bed to supply us
with more energy. It seems beyond de-
bate, in my opinion, that doing away
with those incentives and that royalty
relief will heighten the bar, will make
it more difficult for any company—
small, medium, or large—to do just
that. So as we are trying to increase
supply, this would do just the opposite
and decrease supply.

Maybe it makes some people feel
good because we are whipping up on
some o0il companies. Maybe it earns
votes and earns favor with voters, par-
ticularly in an important primary elec-
tion season. But I think around here we
should perhaps ask the question: Does
it do anything to solve our energy pic-
ture? And the answer is no. The answer
is also no because there is nothing to
prevent companies from passing on
that tax increase to consumers. So just
while we are trying to give consumers
some relief at the pump, we would al-
most certainly be passing a tax in-
crease that would be passed on to them
in part or in whole and up the prices at
the pump.

Now, the other popular version of
this same political attack is a very old
idea, dusted off, and apparently given
new life this election season; that is,
the windfall profits tax. Oil companies
make way too much money. They have
exorbitant, outrageous profits, so the
argument goes, so we are going to at-
tack, we are going to tax that windfall
profits.

Just as an example, the leading
Democratic candidate for President,
our colleague, Senator BARACK OBAMA,
has such a proposal to tax the profits
made based on a price of oil over $80 a
barrel. So we figure what that is on the
part of any oil producer. That affects a
lot of companies, not just big oil but
medium and smaller producers, and for
any profit associated with the price of
oil over $80 a barrel, we are going to
stick a big tax on that and bring that
into the Federal Treasury.

Well, again, the fundamental prob-
lem with that, in my mind, is it does
nothing to solve our energy problem
and almost certainly makes that en-
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ergy problem worse. It does nothing to
increase supply. It almost certainly
does something to decrease supply by
making it less productive, less profit-
able for energy companies to go after
more supply.

There are other problems as well.
The first problem is the misnomer,
windfall profits tax. The reported prof-
its of the major oil companies are enor-
mous for a very simple and basic rea-
son: the size of the companies and the
size of their activity is enormous. But,
of course, as any economist would tell
you, if you want to analyze a level of
profit, you need to define it as a per-
centage of sales, as a percentage of as-
sets—some percentage number like
that—not a gross number which, of
course, is going to be very large if you
are dealing with an entity or a set of
activities that is very large.

The fact is, when you look at that
issue, when you look at o0il and gas
companies’ profits as a percentage, it is
very much in line with American busi-
ness. The last figures we have are for
the full calendar year 2007. In that cal-
endar year 2007, oil and gas companies’
profits were 8.3 percent.

Now, how does that compare? Well,
for all of the U.S. manufacturing sec-
tor—a sector we always decry as in de-
cline and being outsourced and in de-
cline historically—that profit was 7.3
percent for 2007. If you take out U.S.
auto companies—which are hurting,
which have a much lower figure—then
U.S. manufacturing was 8.9 percent.
So, in fact, oil and gas companies are
almost exactly in between all U.S.
manufacturing, and all U.S. manufac-
turing except auto. It is reasonable to
take out auto because they are in such
dire circumstances. So they are not
windfall profits at all.

Another important question to ask
is, where these profits—whether they
are normal or anything else—go be-
cause if we are going to stick a big tax
on them, perhaps we should ask whom
we are really taxing.

There is some notion out there,
fueled by these political attacks and
this pandering in an election year,
that, well, of course, the only folks we
are affecting are the executives at the
big oil companies. But, of course, the
facts are fundamentally different.

As this chart shows, profits of energy
companies, oil and gas, go to a wide
array of Americans, which today,
thanks to the growth and vibrancy of
our stock market and our investment
opportunities, affects almost every sin-
gle American. Yes, of course, corporate
management owns some of their com-
panies—about 2 percent. Most of the
rest is owned by a wide array of Ameri-
cans through IRAs, through other in-
stitutional investors, through mutual
funds, and, perhaps most significantly,
through pension funds—27 percent.
That means about 129 million pension
fund participants own these companies
and would be taxed and attacked by
these proposals. Those accounts are
worth an average of $63,000. Twenty-
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eight million of those pension fund ac-
counts are for public employees—that
includes teachers and police and fire
personnel, soldiers, government work-
ers—and each of those accounts rep-
resents a public servant who owns part
of that energy industry. A good exam-
ple is the New York State Teachers’
Retirement System. They report that
6.6 percent of their domestic equity
holdings were in energy companies in
2004, the last year for which we could
get figures. That includes $1.5 billion in
Exxon and $500 million in Chevron.
That is in large part 27 percent who
own these big, bad companies that
some would attack and try to tax into
oblivion—average Americans all across
America through pension funds,
through mutual funds, through IRAs,
through other institutionalized invest-
ment.

Now, again, let me return to the
basic point. If we want to try to really
solve our energy picture, stabilize and
bring down the price, including the
price at the pump, maybe we should
focus on that economics 101 lesson.
Maybe we should decrease demand with
a more sensible policy to conserve, to
increase efficiency, to move to alter-
native fuels, and at the same time
maybe we should increase supply. That
is what my amendment, the Vitter
amendment No. 4648, is all about—to
attack that very important supply
side. We need to do both. We need to do
all of these things at the same time,
but we cannot exclude one side of the
equation or the other.

The Vitter amendment to this FAA
bill would pose a very simple solution
to attack the supply side and increase
supply domestically in a far more ag-
gressive fashion. The amendment
would establish a trigger in the law
pegged at a certain level of the price of
oil per barrel. That level would rep-
resent a 190-percent increase in the
price per barrel since 2006. That comes
out to just short of $126 per barrel.
Now, unfortunately, of course, the
price has been rising dramatically for
many months, and we are not too shy
of that right now. We are roughly at
$120 per barrel. But at this trigger,
under the Vitter amendment, if we
reach and pass the trigger—about
$126—then certain aspects of our Fed-
eral law would change.

Specifically, we would allow explo-
ration and production in Federal wa-
ters, the Outer Continental Shelf off
any State that wants to get into that
activity. I want to emphasize that last
phrase because it is very important. We
would allow that activity in the Outer
Continental Shelf but only if the host
State—the State off whose shores the
activity would happen—wants that ac-
tivity to happen. Then and only then,
if the Governor, with the concurrence
of the State legislature, says, yes, we
want to allow this activity, we would
allow energy production in those wa-
ters.

We would also demand something
else that is very important in terms of
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fairness and equity and good Federal
policy. We would expand upon the rev-
enue-sharing precedent we set about a
year and a half ago when we opened
new waters in the eastern gulf. That
was a very important precedent, a very
good energy policy, in my opinion,
upon which we should build and ex-
pand.

So under this Vitter amendment, if
the trigger is pulled, if States say, yes,
we want to allow this oil and gas activ-
ity, we would allow that to happen. But
the host State would recoup a very sig-
nificant percentage of the revenue to
stay in that State’s coffers; specifi-
cally, 37.5 percent. That is precisely
the figure we passed into law for new
areas of the gulf that are being devel-
oped now because of the action we took
about a year and a half ago.

In addition to that 37.5 percent, we
would also have revenue sharing for
the Federal fund for conservation—12.5
percent. That is an important part of
the revenue-sharing precedent we set a
year and a half ago as well.

Finally, the Vitter amendment would
allow host States to distinguish, if
they would like, between exploration
production activity for natural gas and
exploration production activity for oil.
Some States, particularly on the east-
ern seaboard, would probably act im-
mediately to allow that activity for
natural gas. But there is still concern
about environmental issues with re-
gard to oil. While I might disagree with
them, while I might disagree with
those concerns because I believe we
have the technology in place to do all
of that in a very careful, sensitive, and
responsible way, we should leave that
up to the States so those host States
can, in fact, make the choice and they
can choose natural gas or they can
choose o0il or they can choose both
under the Vitter amendment.

Now, unlike these other proposals—
mostly tax proposals that have nothing
but political motivation behind them
and that do nothing at all to change
the supply picture for the better, to
change the demand picture, and to ac-
tually stabilize and bring down energy
prices—this proposal would do some-
thing to improve that situation.

Resource estimates in those areas of
the Outer Continental Shelf that are
now off limits, that the Vitter amend-
ment could open up if the host State
wants that activity to happen, those
resource estimates are staggering: the
Atlantic OCS, 3.82 billion barrels of oil
and 36.99 trillion cubic feet of natural
gas; the central and eastern Gulf of
Mexico which is now off limits, 3.65 bil-
lion barrels of oil and 21.46 trillion
cubic feet of natural gas. That is not
counting what we have recently put on
the table. The Pacific Outer Conti-
nental Shelf, 10.37 billion barrels of oil
and 18.02 trillion cubic feet of natural
gas. That is enormous total resources
of almost 18 billion barrels of oil and
76.5 trillion cubic feet of natural gas.
That is enough oil to power 40 million
cars and to heat 2 million households
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for 15 years. It is enough natural gas to
heat 16 million households for almost
20 years. Now, that would actually do
something about our energy picture.
That would actually expand supply and
therefore help stabilize and bring down
price.

Is it the only thing we need to do?
Absolutely not. As I said at the very
beginning, our energy challenge is so
great that we need to break out of this
stale debate where one side of the po-
litical fence wants to do one set of
things only—basically, to decrease de-
mand—and the other side of the polit-
ical fence wants to focus on one set of
policies only—to increase supply. The
simple fact is we need to do all of the
above. We need to start immediately.
We need to do it aggressively because
it is only doing all of these things at
once that will adequately address our
energy challenges, that has a chance to
stabilize and bring down prices, includ-
ing the prices that rocked the airline
industry and are a huge factor in avia-
tion—we are talking about the FAA
bill here on the floor now—and, of

course, including the prices all
Louisianans and all Americans pay at
the pump.

For once, let’s come together as a
Senate and do all of those things. Let’s
really think about what can actually
have an impact on price. Let’s move
beyond the politics of the moment,
which is always to beat up on an easy
and big political target such as the oil
companies, and let’s ask the question:
Does that have any impact for the con-
sumer? Does that have any impact in
terms of our energy future? Let’s do
the sorts of things, such as the Vitter
amendment, that can actually help the
consumer and increase our energy inde-
pendence.

Again, it is with great regret that I
realize I am not able to actually call up
this amendment to the FAA reauthor-
ization bill right now. This is a vitally
important topic. Whatever you think
about it, whatever proposal you put
out, certainly we can all agree that en-
ergy prices are enormously important
for all Americans, for the country, and
certainly we can all agree that it is an
enormously important issue that goes
to aviation as well as other sectors of
our economy.

In that light, I think it is particu-
larly regrettable that Senator REID,
the majority leader, has filled the
amendment tree and therefore shut
down the entire amendment process be-
fore it even began on a major bill on
the Senate floor. The Senate floor is
supposed to be renowned for an open
amendment process. Yet we have
amendments about the key issue facing
Americans today—energy prices—and
we can’t offer a single one. There is
something wrong here. There is some-
thing out of kilter. That is not the
Senate I was told about with an open
amendment process, open debate, with
great, virtually unlimited opportunity.
That is not what the American people
expect of Congress—to actually debate
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and act on real issues that they care
about, and certainly that includes en-
ergy prices. So it is regrettable that we
don’t have a fair opportunity on the
FAA bill to do just that. I hope we will
have those opportunities very soon.

I understand there may be an energy
bill that is moved to the floor soon on
the Senate side, perhaps as early as
next week. I hope that will yield an
open, fair opportunity for the sort of
open debate and open amendment proc-
ess that is supposed to be the hallmark
of the Senate. If we are given that
open, fair opportunity then, as it is
being denied now, I will certainly bring
this proposal forward again because,
unlike a lot of the rhetoric flying
around, unlike the tax increase pro-
posals which I believe will increase the
price at the pump and decrease supply,
I believe these proposals I have pre-
sented could do just the opposite. They
could be an important step forward in
addressing our energy future and the
more immediate need to stabilize and
bring down energy prices for all Ameri-
cans.

With that, Mr. President, I yield the

floor, and I note the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BROWN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BROWN. Mr. President, I ask
unanimous consent to speak for up to
10 minutes as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ELIMINATING BARRIERS TO CANCER RESEARCH

Mr. BROWN. Mr. President, yester-
day, at the James Cancer Hospital at
Ohio State University in Columbus,
OH, our State capital, I announced leg-
islation to eliminate needless barriers
to cancer research.

I was joined by Dr. William Carson,
by Dr. James Thomas, by patients, and
by nurses, who do the research and the
clinical care for patients during these
clinical trials. Many have worked on
this issue with Congresswoman DEBO-
RAH PRYCE, a Congressional Repub-
lican.

Merle Farnsworth, a lymphoma pa-
tient from Beverly, OH, shared an emo-
tional story about cancer clinical trials
meaning hope—and possibly a life-
saving cure—for him and millions of
patients like him.

The goal of both the House and Sen-
ate versions of this legislation is sim-
ple: to finally identify cures for this
merciless killer.

So many of us have been touched by
cancer. We all know—all of us, I guess,
in this room right now—someone with
cancer and have lost someone to cancer
or we know someone living with can-
cer.

Focusing on cancer yesterday at
James Cancer Hospital reminded me of
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what is at stake when we are fighting
for broader access to health care. We
are fighting to promote and enable
early detection of childhood cancers,
such as Hodgkin’s Disease, leukemia,
and bone cancer, and to ensure that
every woman can receive mammo-
grams and pap tests.

We are fighting to diagnose cancers
as soon as possible, which is the key to
saving lives. We recognize everyone
should be able to get these preventive
measures, regardless of where they live
or how much they earn.

We recognize a woman with breast
cancer without insurance is 40 percent
more likely to die than a woman with
breast cancer with insurance.

We need a health care system that is
affordable and inclusive, where insur-
ance companies follow through on pro-
viding coverage to those who need it.

No American should be driven into
bankruptcy by a catastrophic illness
such as cancer. And no one should be
denied access to clinical trials because
insurance companies all too often try
to drop them from coverage.

Last year, Sheryl Freeman, a retired
schoolteacher, and her husband Craig
from Dayton visited my office in Wash-
ington. Sheryl had multiple myeloma.
Sheryl and Craig brought to my atten-
tion the problems they were having
with their insurance company.

Sheryl was a retired schoolteacher
and was covered under Craig’s insur-
ance plan. Craig has been a Federal em-
ployee for 20 years. When Sheryl en-
rolled in a clinical trial to save her
life, her insurance company would not
cover the routine costs of her care. If
she had not enrolled in the clinical
trial, they would have covered the
costs of her care.

She enrolled in the clinical trial. The
insurance company, for all intents and
purposes, dropped her from providing
routine care for her.

In addition to her clinical trial in Co-
lumbus, Sheryl needed to visit her
oncologist in Dayton, about 1 hour 45
minutes away, at least once a week for
standard cancer monitoring, which in-
cluded blood tests and scans. But her
insurance company would not cover
these services if she enrolled in a clin-
ical trial.

Sheryl wanted to take part in a clin-
ical trial because she hoped it would
help her, that it might save her life,
give her more time, and further cancer
research. But rather than devoting her
energy toward combating cancer and
participating in a clinical trial, Sheryl
spent the last months of her life hag-
gling with her insurance company. The
delays and the denials from her insur-
ance company probably affected her
treatment and her survival. Sheryl
died on December 9, 2007.

The story could have ended dif-
ferently. Sheryl and Craig should not
have had to sacrifice their precious
time together trying to get the care
she deserved, the care she paid for
when she signed up for health insur-
ance. People invest in insurance when
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they are healthy so they have financial
protection when they are sick. It is
meant to cover the costs of unantici-
pated health care needs.

Whether a coverage exclusion such as
this one, which denies payment for un-
anticipated health care needs, is writ-
ten into an insurance contract, it is
still a scam.

Unfortunately, Sheryl and Craig are
not alone. This is happening across
Ohio. It is happening in the Presiding
Officer’s State of New Jersey, and it is
happening in all 50 States. Some 20 per-
cent of cancer patients who attempt to
enroll in a clinical trial face the same
problem with their insurance compa-
nies.

It is because of stories such as these
I am introducing the Access to Cancer
Clinical Trials Act this week. Similar
legislation is on its way to getting
passed in the Ohio State Legislature.
The Governor plans to sign that bill
immediately.

My bill and Congresswoman PRYCE’S
bill in the House ensures this protec-
tion nationally. The bill simply obli-
gates health plans to pay for routine
care costs when a cancer patient en-
rolls in a clinical trial, something,
frankly, we should not have to tell the
insurance companies to do. But when
they drop coverage for people who
signed up for a clinical trial, it is what
we have to do.

These are costs, as I said, that would
normally be covered if a cancer patient
were not participating in a clinical
trial.

The legislation is specific in its defi-
nition of routine care costs and follows
the Medicare definition.

The bill will ensure that cancer pa-
tients and their caregivers can use
their valuable time together to fight
the disease instead of the redtape of in-
surance companies.

In order to fight cancer and make
progress, we need to further scientific
advancement, not create barriers for
patients who want to participate in
lifesaving research.

I am grateful to Merle Farnsworth
for yesterday so courageously and pas-
sionately sharing his story with us and
the public. I am grateful to the nurses
who do their clinical care and practice
their research for these patients in
these clinical trials. I am grateful to
Sheryl and Craig for their courage in
sharing their story. Their two children
joined us yesterday in bringing this
issue to my attention.

Sheryl was already very sick when
she visited Washington, DC, and I
imagine it was not easy for her to be
traveling, but she did. She saw how im-
portant this issue was. I will keep the
Freemans in mind as I advocate to get
this bill passed. I will work hard on
this legislation so no one has to go
through the kind of experience the
Freemans had and the kind of experi-
ence Mr. Farnsworth had.

Instead of fighting their cancer, too
many Americans are forced to fight
their insurance company in the late
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stages of their disease. That has to
stop. That is why this legislation is so
very important.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. COCHRAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUPPLEMENTAL FUNDING

Mr. COCHRAN. Mr. President, 2
weeks ago, I came to the Senate floor
to express my concern that Congress
had yet to act on the President’s fiscal
year 2008 request for supplemental
funding to support our troops and our
efforts in Iraq and Afghanistan. At that
time, I also expressed my displeasure
with the majority’s intention to bypass
the Appropriations Committee in writ-
ing the supplemental appropriations
bill.

Two weeks later, little appears to
have changed. Little has changed, ex-
cept that we are 2 weeks deeper into
the fiscal year, and we are 2 weeks
closer to the date when accounts that
support our Armed Forces and our dip-
lomatic corps begin to run dry.

The majority leader is apparently
sanguine about the status of the sup-
plemental because last Thursday, he
said:

I think we’ll do our best to finish this be-
fore the Memorial Day break, but if we
don’t, it’s no big deal. There’s money there.

The leader then went on to say:

I don’t know why there is a rush to judg-
ment. This is moving along quite rapidly.
We’re not behind schedule. Everything’s fine.

Exactly what is ‘“‘moving along quite
rapidly”’? No markup of the supple-
mental has been officially scheduled in
either the House or the Senate. There
are continued reports of imminent ac-
tion in the other body, but no bill has
been introduced. No bill or report has
been circulated to Senate committee
members in anticipation of a markup.
There is nothing for Members to look
at, nothing for Members to consider or
to draft amendments to.

A week ago, Republican members of
the Appropriations Committee in the
Senate wrote to Chairman BYRD to ex-
press our concern about the committee
being bypassed entirely. I am pleased
that the chairman concurred in the
sentiments expressed in that letter and
has stated his intention to hold a com-
mittee markup this week. I am certain
that has been his preference all along.

In my memory, I cannot think of any
instance where the committee did not
mark up a supplemental such as this. I
think the chairman has been fighting
valiantly to maintain some semblance
of regular order, but it is apparent he
is meeting resistance from the joint
leadership.

That is a shame. We should take ad-
vantage of the collective expertise and
experience of the members of the Ap-
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propriations Committee and bring that
knowledge to bear on the supple-
mental.

I am sorry to say it remains uncer-
tain whether a markup will take place,
and if a markup does occur, it remains
uncertain whether the committee’s
work product will be considered by the
full Senate.

In the House, it appears the com-
mittee will be bypassed altogether. Yet
even with that step being skipped,
there is still no definite schedule for
House floor action. There apparently
have been discussions by House and
Senate staff in an effort to sort of
“‘precook’” agreements on the various
chapters of the bill, but there has been
little substantive involvement by the
minority in those discussions. Very few
Members have been involved at all, to
my knowledge.

The fact is the Appropriations Com-
mittee could have marked up the sup-
plemental several weeks ago, and the
Senate likely could have passed the
bill by now. We should be in conference
with the House already and be well on
our way to negotiating a conference re-
port to be sent to the President. But
instead, we wait. We wait for more
closed-door meetings between and
among the Democratic leaders. We
wait for more rumors about what ex-
traneous legislative matter is or is not
part of the draft being compiled by the
majority. And all but a handful of
Members wait for an opportunity to
shape the bill.

I am a member of the Committee on
Agriculture and was appointed as a
conferee on the farm bill. That con-
ference has met at least seven times in
recent weeks. There have been count-
less additional meetings among com-
mittee principals. It has been a gruel-
ing effort, it has been messy, and it re-
mains uncertain whether the President
will ultimately sign the conference re-
port once it is presented to him. But
we can be fairly confident that the con-
ference report will at least reflect the
collective will of Congress and it will
be the process of a reasonably trans-
parent process.

At this point, I cannot say that about
the supplemental. Eventually, we will
approve and the President will sign a
supplemental bill. I am confident that
ultimately we will not allow our
Armed Forces and our diplomatic corps
to go wanting for resources. My con-
cern is that the majority’s approach to
the supplemental places political tac-
tics and strategy ahead of the need for
inclusive, timely, and transparent ac-
tion.

Contrary to the majority leader’s as-
sertion, it is a big deal if we do not get
this bill done by Memorial Day. It is a
big deal, not because the U.S. Army
will run out of ammunition on June 1
but because our inaction will represent
an unnecessary and completely avoid-
able process failure on the part of the
Congress. It will say to our Armed
Forces that we are willing to draw out
this process as long as possible, even
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though we know the likely outcome.
We are willing to force the Department
of Defense to issue advance furlough
notices, delay contract awards, and
make inefficient funding transfers in
order to keep the money flowing—all
because congressional leaders spent
these last several weeks devising artful
parliamentary schemes rather than
simply advancing the bill through the
committees, onto the House floor, onto
the Senate floor, and into conference.

The April 28 edition of Roll Call in-
cluded an article by Don Wolfensberger
titled ‘‘Have House-Senate Conferences
Gone the Way of the Dodo?”’ I com-
mend that article to my colleagues and
ask unanimous consent to have a copy
printed in the RECORD at the conclu-
sion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. COCHRAN. Mr. Wolfensberger re-
minds us of the promises made by the
Senate leadership in 2006 as part of
their ‘‘honest leadership and open Gov-
ernment’’ reform plank. Conference
meetings were to be open to the public,
and members of the conference com-
mittee were to have a public oppor-
tunity to vote on all amendments. Cop-
ies of conference reports were to be
available to Members and posted pub-
licly on the Internet 24 hours before
consideration. Bills were to be devel-
oped following full hearings and open
subcommittee and committee markups
and were to come to the floor under
procedures that allow open, full, and
fair debate.

These practices have been followed in
some cases. I mentioned the farm bill
already as an example of a conference
committee in action. But procedures
governing the conference process and
the markup process are only relevant if
there actually is a conference com-
mittee or there actually is a com-
mittee markup.

As noted in Mr. Wolfensberger’s arti-
cle, the number of instances in which
major legislation has been dealt with
outside the conference process has in-
creased markedly in this Congress. The
supplemental appears destined to be-
come another example. I gather that
we are to receive the bill from the
House in the form of three amendments
to a dormant version of the fiscal year
2008 Military Construction appropria-
tions bill. As I have already noted, it is
not certain whether the Senate Appro-
priations Committee will act on some,
all, or none of these amendments or
whether the leader intends for there to
be an opportunity for Senators to offer
amendments on the floor. A conference
committee appears out of the question.

It is not easy to be the Speaker of
the House or the majority leader of the
Senate. Individuals elected to those po-
sitions are subjected to enormous pres-
sures. They are besieged constantly by
colleagues, constituents, and outside
interests with an array of often con-
flicting demands. In an effort to re-
solve those competing demands, it is
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tempting to centralize decisionmaking,
construct processes that minimize un-
certainty, and generally try to elimi-
nate the untidiness of the legislative
process.

A handful of Members and staff are
empowered at the expense of the rank
and file in both bodies and, by exten-
sion, the people whom the rank and file
represent. On occasion, such tactics are
successful. But over time, these prac-
tices tend to become abusive and often
result in a messier, more protracted
process than would have been the case
if more traditional procedures had been
followed.

For the sake of our men and women
in Iraqg and Afghanistan, I hope the
process the majority has chosen for the
supplemental does not put us any fur-
ther behind than we already are. But in
the 2 weeks since I last came to the
floor to speak about the supplemental,
little has occurred to inspire such
hope.

Our men and women in the field are
waiting. We do need to finish this bill
by the Memorial Day recess. It is a big
deal.

EXHIBIT 1
[From Roll Call, Apr. 28, 2008]
HAVE HOUSE-SENATE CONFERENCES GONE THE
WAY OF THE DODO?
(By Don Wolfensberger)

In June 2006, House and Senate Democratic
leaders rolled out their ‘““New Direction for
America,” a campaign platform to take back
control of Congress. The ‘‘Honest Leadership
and Open Government’” reform plank, at
Page 22, included the promise to require that
“all [House-Senate] conference committee
meetings be open to the public and that
members of the conference committee have a
public opportunity to vote on all amend-
ments [in disagreement between the two
houses].”” Moreover, copies of conference re-
ports would be posted ‘‘on the Internet 24
hours before consideration (unless waived by
a supermajority vote).”

The minority Democrats’ justifiable com-
plaint was that majority Republicans often
shut them out of conference committee de-
liberations after a single, perfunctory public
meeting was held to minimally satisfy House
rules (aka ‘‘the photo op’’). After that meet-
ing, all that is necessary to file a conference
report is the signatures of a majority of con-
ferees from each house. No formal meeting
or votes on final approval are required; nor
does the majority even need to consult the
minority before finalizing an agreement.

Once they took over Congress in January
2007, House Democrats abandoned their
promises of public votes in conference meet-
ings on amendments in disagreement and of
24-hour advance Internet availability of con-
ference reports. Nevertheless, they did adopt
some palliative House rules changes on the
opening day of the 110th Congress that at
least appear to move conference committees
in the direction of a more deliberative and
participatory public process.

The new rules require: (a) that all con-
ferees be given notice of any conference
meeting for the resolution of differences be-
tween the houses ‘‘and a reasonable oppor-
tunity to attend”; (b) that all provisions in
disagreement be ‘‘considered as open to dis-
cussion at any meeting’’; (¢) that all con-
ferees be provided ‘‘a unitary time and place
with access to at least one complete copy of
the final conference agreement for the pur-
pose of recording their approval (or not)”’ by
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affixing their signatures; and (d) that no sub-
stantive change in the agreement be made
after conferees have signed it.

The Parliamentarian’s footnotes to the
rules for conference reports indicate that the
rules are not enforceable if all points of
order are waived against the reports, as is
routinely done by a special rule from the
Rules Committee. Nevertheless, conference
committee chairmen (or vice chairmen)
could still be punished by the House adopt-
ing a question of privilege resolution for
willful disregard of these modest require-
ments. This is because a blanket waiver of
the rules only protects the conference re-
port. It is not a retroactive pardon for mal-
feasance in the management of the con-
ference.

Unfortunately, these well-intentioned new
rules have no relevance when the bicameral
majority leadership decides to bypass going
to conference altogether, and instead nego-
tiates final agreements behind closed doors.
And this is happening with increasing fre-
quency, sometimes even over the public pro-
tests of committee chairmen who have been
excluded from leadership negotiations.

To determine just how serious the practice
of bypassing conferences has become, I com-
pared action on major bills through March of
the second session in both this Democratic
110th Congress and the preceding Repub-
lican-controlled 109th. (A major bill is de-
fined here as one originally considered under
a special rule in the House.)

Of major bills approved by the House and
Senate that required some action to resolve
differences between the two versions, 11 out
of 19 (58 percent) were settled by conferences
in the current Congress compared with 18
out of 19 (95 percent) in the previous Con-
gress.

Put another way, the current 110th Con-
gress has been negotiating eight times as
many bills as the 109th Congress outside the
conference process. This is done by using the
“pingpong” approach of bouncing amend-
ments between the houses until a final
agreement is achieved.

Among the major bills in this Congress
that have bypassed conference consideration
are the energy independence bill, State Chil-
dren’s Health Insurance Program, Iraq-
Katrina supplemental appropriations, ter-
rorism insurance, the consolidated appro-
priations act and the tax rebate/stimulus
legislation.

While the conference bypass approach is
just as legitimate under the rules as going to
conference (and sometimes advisable when
there are only minor differences to iron out),
the procedure is more suspect when used on
major bills on which numerous substantive
disagreements exist between the houses.
That is when House and Senate leaders are
more likely to directly intervene, rendering
committee chairmen less relevant to the
process.

Senate minority Republicans are not en-
tirely blameless in this development. At
times they have brought pressures to avoid
conferences, under threat of filibuster, in
order to better ensure the retention of provi-
sions in which they have a vested interest.
However, House and Senate Democratic lead-
ers have been just as culpable in wanting to
skip conferences to produce outcomes most
beneficial to their party.

While it is too early to declare House-Sen-
ate conferences as extinct as the dodo, it is
not too early to move them onto the par-
liamentary endangered-species list. It is one
more sign of the decline of the committee
system and its attributes of deliberation and
expertise. It is especially troubling because
the lack of conference deliberations shuts
out majority and minority Members alike
from having a final say on important policy
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decisions. Party governance must be better
balanced against participatory lawmaking.
Both parties need to recognize this.

The PRESIDING OFFICE