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Corporation, or the Government National
Mortgage Association;

(3) the term ‘‘servicer’” means a servicer of
securitized mortgages;

(4) the term ‘‘eligible servicer’” means a
servicer of pooled and securitized residential
mortgages;

(5) the term ‘‘eligible mortgage’ means a
residential mortgage, the principal amount
of which did not exceed the conforming loan
size limit that was in existence at the time
of origination for a comparable dwelling, as
established by the Federal National Mort-
gage Association;

(6) the term ‘‘Secretary’” means the Sec-
retary of the Treasury;

(7) the term ‘‘effective term of the Act”
means the period beginning on the effective
date of this title and ending on December 31,
2011;

(8) the term ‘‘incentive fee’”” means the
monthly payment to eligible servicers, as de-
termined under section 7003; and

(9) the term ‘‘prepayment fee’’ means the
payment to eligible servicers, as determined
under section 7003(b).

SEC. 8003. PAYMENTS TO ELIGIBLE SERVICERS
AUTHORIZED.

(a) AUTHORITY.—The Secretary is author-
ized to make payments to eligible servicers,
subject to the terms and conditions estab-
lished under this title.

(b) FEES PAID TO ELIGIBLE SERVICERS.—

(1) IN GENERAL.—AnN eligible servicer may
collect reasonable incentive fee payments, as
established by the Secretary, not to exceed
$2,000 per loan.

(2) CONSULTATION.—The fees permitted
under this section shall be subject to stand-
ards established by the Secretary, in con-
sultation with the Secretary of Housing and
Urban Development and the Chairman of the
Board of Directors of the Federal Deposit In-
surance Corporation, which standards shall—

(A) include an evaluation of whether an el-
igible mortgage is affordable for the remain-
der of its term; and

(B) identify a reasonable fee to be paid to
the servicer in the event that an eligible
mortgage is prepaid.

(3) FORM OF PAYMENT.—Fees permitted
under this section may be paid in a lump
sum or on a monthly basis. If paid on a
monthly basis, the fee may only be remitted
as long as the loan performs.

(c) SAFE HARBOR.—Notwithstanding any
other provision of law, and notwithstanding
any investment contract between a servicer
and a securitization vehicle, a servicer—

(1) owes any duty to maximize the net
present value of the pooled mortgages in the
securitization vehicle to all investors and
parties having a direct or indirect interest in
such vehicle, and not to any individual party
or group of parties; and

(2) shall be deemed to act in the best inter-
ests of all such investors and parties if the
servicer agrees to or implements a modifica-
tion, workout, or other loss mitigation plan
for a residential mortgage or a class of resi-
dential mortgages that constitutes a part or
all of the pooled mortgages in such
securitization vehicle, if—

(A) default on the payment of such mort-
gage has occurred or is reasonably foresee-
able;

(B) the property securing such mortgage is
occupied by the mortgagor of such mortgage
or the homeowner; and

(C) the servicer reasonably and in good
faith believes that the anticipated recovery
on the principal outstanding obligation of
the mortgage under the modification or
workout plan exceeds, on a net present value
basis, the anticipated recovery on the prin-
cipal outstanding obligation of the mortgage
through foreclosure;
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(3) shall not be obligated to repurchase
loans from, or otherwise make payments to,
the securitization vehicle on account of a
modification, workout, or other loss mitiga-
tion plan that satisfies the conditions of
paragraph (2); and

(4) if it acts in a manner consistent with
the duties set forth in paragraphs (1) and (2),
shall not be liable for entering into a modi-
fication or workout plan to any person—

(A) based on ownership by that person of a
residential mortgage loan or any interest in
a pool of residential mortgage loans, or in se-
curities that distribute payments out of the
principal, interest, and other payments in
loans in the pool;

(B) who is obligated pursuant to a deriva-
tive instrument to make payments deter-
mined in reference to any loan or any inter-
est referred to in subparagraph (A); or

(C) that insures any loan or any interest
referred to in subparagraph (A) under any
provision of law or regulation of the United
States or any State or political subdivision
thereof.

(d) REPORTING REQUIREMENTS.—

(1) IN GENERAL.—Each servicer shall report
regularly, not less frequently than monthly,
to the Secretary on the extent and scope of
the loss mitigation activities of the mort-
gage owner.

(2) CONTENT.—Each report required by this
subsection shall include—

(A) the number and percent of residential
mortgage loans receiving loss mitigation
that have become performing loans;

(B) the number and percent of residential
mortgage loans receiving loss mitigation
that have proceeded to foreclosure;

(C) the total number of foreclosures initi-
ated during the reporting period;

(D) data on loss mitigation activities, in-
cluding the performance of mitigated loans,
disagreggated for each form of loss mitiga-
tion, which forms may include—

(i) a waiver of any late payment charge,
penalty interest, or any other fees or
charges, or any combination thereof;

(ii) the establishment of a repayment plan
under which the homeowner resumes regu-
larly scheduled payments and pays addi-
tional amounts at scheduled intervals to
cure the delinquency;

(iii) forbearance under the loan that pro-
vides for a temporary reduction in or ces-
sation of monthly payments, followed by a
reamortization of the amounts due under the
loan, including arrearage, and a new sched-
ule of repayment amounts;

(iv) waiver, modification, or variation of
any material term of the loan, including
short-term, long-term, or life-of-loan modi-
fications that change the interest rate, for-
give or forbear with respect to the payment
of principal or interest, or extend the final
maturity date of the loan;

(v) short refinancing of the loan consisting
of acceptance of payment from or on behalf
of the homeowner of an amount less than the
amount alleged to be due and owing under
the loan, including principal, interest, and
fees, in full satisfaction of the obligation
under such loan and as part of a refinance
transaction in which the property is in-
tended to remain the principal residence of
the homeowner;

(vi) acquisition of the property by the
owner or servicer by deed in lieu of fore-
closure;

(vii) short sale of the principal residence
that is subject to the lien securing the loan;

(viii) assumption of the obligation of the
homeowner under the loan by a third party;

(ix) cancellation or postponement of a fore-
closure sale to allow the homeowner addi-
tional time to sell the property; or

(x) any other loss mitigation activity not
covered; and
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(E) such other information as the Sec-
retary determines to be relevant.

(3) PUBLIC AVAILABILITY OF REPORTS.—After
removing information that would com-
promise the privacy interests of mortgagors,
the Secretary shall make public the reports
required by this subsection and summary
data.

SEC. 8004. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Secretary, such sums as may be nec-
essary to carry out this title.

SEC. 8005. SUNSET OF AUTHORITY.

The authority of the Secretary to provide
assistance under this title shall terminate on
December 31, 2011.

———

APPOINTMENT

The PRESIDING OFFICER. The
Chair, on behalf of the President pro
tempore, and upon the recommenda-
tion of the majority leader, pursuant
to 22 U.S.C. 2761, as amended, appoints
the following Senator as chairman of
the Senate delegation to the British-
American Interparliamentary Group
conference during the 111th Congress:
the Honorable PATRICK J. LEAHY of
Vermont.

————

THANKING THE PRESIDING OFFI-
CER AND PARLIAMENTARIANS

Mr. REID. Mr. President, I certainly,
above all, extend my appreciation to
you for your patience today in waiting
to get the wheels finally moving. I ap-
preciate it very much. The Senator has
a very busy schedule, and he was un-
able to take it easy today.

I talked earlier about all the people
who are helpful to us. Some people I
didn’t mention who are so vital to us,
Mr. President, are the Parliamentar-
ians. The Senate rules are extremely
complex. I know them pretty well, but
I am amateur compared to our Parlia-
mentarians who interpret the prece-
dents and Rules of the Senate and ad-
vise the Presiding Officer anytime we
are in session. Their work is vital to
the well-oiled Senate we have.

——————

ORDERS FOR MONDAY, FEBRUARY
9, 2009

Mr. REID. Mr. President, I ask unan-
imous consent that when the Senate
completes its business today, it stand
adjourned until 1 p.m. Monday, Feb-
ruary 9; that following the prayer and
the pledge, the Journal of proceedings
be approved to date, the morning hour
be deemed expired, the time for the two
leaders be reserved for their use later
in the day, and the Senate resume con-
sideration of H.R. 1, the Economic Re-
covery and Reinvestment Act, as under
the previous order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

PROGRAM

Mr. REID. Mr. President, on Monday,
the Senate will resume consideration
of the economic recovery package. The
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