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payments. She is barely scraping by.
She refinanced her condo twice this
year to stay out of credit card debt.

She has tried everything to bring
down her health care costs. She has
looked for other health insurance op-
tions in the private market, but be-
cause her son has what we call a pre-
existing condition, in this case asthma,
she has been denied coverage.

Karen Gulva is not looking for a
handout from this government. She
just wants some help from the country
she supports as a loyal tax-paying
American citizen. All she wants is af-
fordable health insurance. All she
wants is some peace of mind as a mom
that her kid is going to have what he
needs to lead a normal life.

That is what the debate is about. It is
about the uninsured—>50 million people
who do not have insurance—but it is
also about Karen, a hard-working mom
who has watched the cost of health in-
surance triple in a short period of time
and who worries about whether she can
keep up with it.

I have listened to a lot of debate
coming from the other side of the aisle,
and I hope I am not misinterpreting it.
But it seems for some on the other side
of the aisle they do not view this as a
matter of urgency. They do not see this
as an issue that requires our imme-
diate, full-scale attention.

I see it differently. I think this gets
to the heart of why we are here in the
Senate. We are not here to stand on the
floor and make speeches. We are here
to pass laws that make life better for
America and give us a chance for a
stronger Nation with stronger families
in the years to come. Sometimes we
have to tackle some of the issues that
are the hardest.

President Obama has told many of us
privately and said publicly many
times: If health care reform were easy,
they would have done it a long time
ago. It is not easy. It is not easy be-
cause the current expensive system is
rewarding people, unfortunately, for
the wrong things.

I have referred on the floor before to
an article in the New Yorker from June
1 by a doctor, Atul Gawande. It is ti-
tled ‘“The Cost Conundrum.” Dr.
Gawande went to McAllen, TX, to fig-
ure out why in the world in that small
town the average spent on Medicare re-
cipients was $15,000 a year—one of the
highest in the Nation. He could not
find a reason. This is not the situation
where there is a disease there or elder-
ly people are sicker.

What he found out was the doctors in
that town were billing everything
imaginable. They were throwing in
tests and procedures, piling one on top
of the other because they get paid
more. The more they do, the more they
bill, the more they get paid.

One of the doctors said: Well, you
know, it is defensive medicine. We can
get sued. And another doctor said:
That is not the case at all. Texas has
one of the tightest med mal laws in the
Nation. It limits the amount anybody
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could recover for a medical mal-
practice lawsuit, and there are not
many suits that are filed. No. The bot-
tom line is, these doctors have an in-
centive to bill more to the Medicare
system because they get paid more
when that happens.

If you go to a place such as Roch-
ester, MN, and the Mayo Clinic, where
the doctors are on salary, and their
goal is not to pile up the procedures
but to get the patient well, you will
find the cost of treating Medicare pa-
tients is dramatically less in Roch-
ester, MN, than it is in McAllen, TX.

How do you create an incentive in
our system for the right outcomes—
healthy people with quality care avail-
able to them—and reduce the overall
cost? Our health care system spends
twice as much per person than any
other nation on Earth. Our results do
not show why that money is being
spent. They do not prove that is work-
ing to make us a safer, healthier na-
tion.

So now the argument on the other
side is that we have to be careful be-
cause we might end up with a public
option; that is, a health insurance plan
as an option that Americans can
choose that might be government spon-
sored. I do not think that is wrong. In
fact, I think that is healthy. It is im-
portant the private health insurance
companies who now rule the roost have
competition—somebody keeping an eye
on them to make sure they treat peo-
ple fairly. I think a public plan that
does not have a profit motive, that
does not worry about marketing, and
does not have high administrative
costs could be that plan, that competi-
tive option that keeps the private
health insurance companies honest.

Many on the other side have stood up
and said: Government health insurance
plans are a bad idea. Really? Forty-five
million Americans are under Medicare
today—elderly, disabled Americans
covered by Medicare. I have not heard
a single person on the other side of the
aisle say: Let’s get rid of Medicare. It
is a bad idea. And you will not hear
that because it is a good idea, and it
works. There are another 60 million
who are covered by Medicaid, our
health insurance for the poor. I have
not heard any suggestions from the
other side of the aisle of eliminating
Medicaid.

So 105 million Americans, one-third
of our population, are currently in-
sured through a government plan. I
think it is a healthy thing. As long as
the government plan we are talking
about is trying to bring costs down and
expand coverage so everybody has the
benefit of health insurance, then I
think it is a good thing to build into
this system.

So the debate will continue, as it
should, at the highest levels now. But
there is one option we cannot accept,
and that is the option of stalemate and
the option of failure. I do not know I
will ever have another moment in time
in my public career to seriously take
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on the health care reform issue. The
last time was 15 years ago under Presi-
dent Clinton.

We have to seize this opportunity. We
are lucky to have a President who has
stated to many of us and many of the
leaders in Congress that this is a pri-
ority he is willing to fight for. Even at
the expense of his political popularity
he wants to get this job done. That is
the kind of leadership this country
needs on an issue that is critically im-
portant to every single person, every
family, every business, and, frankly, to
the economic future of our Nation.

I encourage my colleagues: Try to
find that common ground, try to bring
together a bipartisan approach here,
some compromise on both sides that
comes up with the best approach. Let’s
bring in those medical professionals
who can help us get to a good place.
Let’s give peace of mind to Karen
Gulva and so many others around
America who worry every single day
about coverage for their kids and for
the people they love.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Pennsylvania
is recognized.

SOTOMAYOR NOMINATION

Mr. SPECTER. Mr. President, I have
sought recognition to discuss, first of
all, the pending nomination of Judge
Sonia Sotomayor for the Supreme
Court of the United States.

Judge Sotomayor comes to this nom-
ination with impeccable credentials:
summa cum laude at Princeton; Yale
Law School; was on the Yale Law Jour-
nal; had a distinguished career in pri-
vate practice; an assistant district at-
torney with DA Morgenthau in Man-
hattan; service on a U.S. District
court, a trial court; and now serves on
the Court of Appeals for the Second
Circuit.

The conventional wisdom is that
Judge Sotomayor will be confirmed.
But notwithstanding the conventional
wisdom, under the Constitution it is
the responsibility of the Senate, on its
advice and consent function, to ques-
tion the nominee to determine how she
would approach important issues. It
also presents a good opportunity to
shed some light on the operations of
the Supreme Court of the TUnited
States in an effort to improve those op-
erations.

It has been my practice recently to
write letters to the nominees in ad-
vance, as I discussed it with Judge
Sotomayor during the so-called cour-
tesy visit I had with her, and she gra-
ciously consented to respond or to re-
ceive the letters and was appreciative
of the opportunity to know in advance
the issues which would be raised.

Sometimes if an issue comes up
fresh, the nominee does not know the
case or does not know the issue and
may be compelled to say: Well, let me
consider that, and I will get back to
you. So this enables us at the hearings
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to move right ahead into the sub-
stantive materials.

The first letter I wrote involved con-
gressional power and the adoption by
the Supreme Court of a test on congru-
ence and proportionality, which Jus-
tice Scalia called the ‘‘flabby test,”
which enables the Court to, in effect,
legislate.

The second letter involved the pros-
pect of televising the Supreme Court to
grant greater access to the public to
understand what the Supreme Court
does.

And the third letter, which I sent to
Judge Sotomayor yesterday, involves
the issue of the Court’s backlog and
the opportunities for the Court to take
on more work.

Chief Justice Roberts, in his con-
firmation hearings, noted that the
Court ‘‘could contribute more to the
clarity and uniformity of the law by
taking more cases.”

The number of cases the Supreme
Court decided in the 19th century
shows it is possible to take up more
cases. In 1870, the Court had 636 cases
on the docket, decided 280; in 1880, the
Court had 1,202 cases on the docket, de-
cided 365; in 1886, the Court had 1,396
cases on the docket, decided 451.

Notwithstanding what Chief Justice
Roberts said in his confirmation hear-
ing, during his tenure the number of
cases has continued to decline. In the
1985 term, there were 161 signed opin-
ions. In the 2007 term, with Chief Jus-
tice Roberts in charge, there were only
67 decided cases.

The Court has what is called a ‘‘cert.
pool,” where seven of the nine Jus-
tices—excluding only Justice Stevens
and Justice Alito—have their clerks do
the work, suggesting that the Justices
spend little time if any on the cert. pe-
titions except to examine a memo in
this sort of a pool, raising questions as
to whether that is adequate on individ-
ualized justice with the individual Jus-
tices considering these issues. The Jus-
tices can’t consider the thousands of
cases which are filed, but there may be
a better system, as Justice Stevens and
Justice Alito have it, with their taking
their own individual responsibility.

There is another major problem in
the Court and that is its failure to take
on cases where the courts of appeals for
the circuits are split. There are many
such cases. In my letter to Judge
Sotomayor, I have identified some. Il1-
lustrative of the cases are important
issues such as mandatory minimums
for the use of a gun in drug trafficking
or the propriety of a jury consulting
the Bible during its deliberations. Jus-
tice Scalia, in dissenting on one of the
refusals to take up a case with a cir-
cuit split, said this—dissenting, Justice
Scalia wrote:

In light of the conflicts among the circuits,
I would grant the petition for certiorari and
squarely confront both the meaning and the
constitutionality of the section involved.

He went on to say:

Indeed, it seems to me quite irresponsible
to let the current chaos prevail.
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Well, that is the kind of chaos which
prevails when two circuits split. The
case may come up in another circuit
where the precedents are divided, and
it seems to me that the Court ought to
take up the issues. That could be ame-
liorated by a change in the rules. Four
Justices must agree to hear a case, and
I intend to ask Judge Sotomayor her
views on this subject and on her will-
ingness, perhaps, to be interested in
taking cases with only three Justices
or perhaps two Justices.

The refusal of the Court to take up
these major cases is very serious, illus-
trated by its denial of consideration of
perhaps the major—or at least a
major—conflict between the power of
Congress under article I of the Con-
stitution to enact the Foreign Intel-
ligence Surveillance Act, which pro-
vided for the exclusive means to have
wiretap warrants issued, contrasted
with President Bush’s warrantless
wiretap procedures under the terrorist
surveillance program. The Detroit Dis-
trict Court found the terrorist surveil-
lance program unconstitutional. The
Sixth Circuit decided it would not de-
cide the case by finding a lack of stand-
ing. In the letter to Judge Sotomayor,
I cite the reasoning of the dissenting
judge, showing the flexibility of the
standing doctrine. Then the Supreme
Court of the United States decides not
to decide the case. It so happens, in so
many matters, what the Court decides
not to decide may well be more impor-
tant than what the Court actually does
decide.

These are issues which I intend to
take up with Judge Sotomayor. I ask
unanimous consent that the text of my
letter to Judge Sotomayor be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, July 7, 2009.
Hon. SONIA SOTOMAYOR,
c/o The Department of Justice,
Washington, DC.

DEAR JUDGE SOTOMAYOR: As noted in my
letters of June 15 and June 25, I am writing
to alert you to subjects which I intend to
cover at your hearing. During our courtesy
meeting you noted your appreciation of this
advance notice. This is the third and final
letter in this series.

The decisions by the Supreme Court not to
hear cases may be more important than the
decisions actually deciding cases. There are
certainly more of them. They are hidden in
single sentence denials with no indication of
what they involve or why they are rejected.
In some high profile cases, it is apparent
that there is good reason to challenge the
Court’s refusal to decide.

The rejection of significant cases occurs at
the same time the Court’s caseload has dra-
matically decreased, the number of law
clerks has quadrupled, and justices are ob-
served lecturing around the world during the
traditional three-month break from the end
of June until the first Monday in October
while other Federal employees work 11
months a year.

During his Senate confirmation hearing,
Chief Justice John G. Roberts, Jr. said the
Court ‘‘could contribute more to the clarity
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and uniformity of the law by taking more
cases.””i The number of cases decided by the
Supreme Court in the 19th century shows the
capacity of the nine Justices to decide more
cases. According to Professor Edward A.
Hartnett: ‘. . . in 1870, the Court had 636
cases on its docket and decided 280; in 1880,
the Court had 1,202 cases on its docket and
decided 365; and in 1886, the Court had 1,396
cases on its docket and decided 451.”i The
downward trend of decided case is note-
worthy since 1985 and has continued under
Chief Justice Roberts’ leadership. The num-
ber of signed opinions decreased from 161 in
the 1985 term to 67 in the 2007 term.iii

It has been reported that seven of the nine
justices, excluding Justices Stevens and
Alito, assign their clerks to what is called a
‘‘cert. pool”’ to review the thousands of peti-
tions for certiorari. The clerk then writes
and circulates a summary of the case and its
issues suggesting justices’ reading of cert.
petitions is, at most, limited.

At a time of this declining caseload, the
Supreme Court has left undecided circuit
court splits of authority on many important
cases such as: 1) The necessity for an agency
head to personally assert the deliberative
process privilege;iv

2) Mandatory minimums for use of a gun in
drug trafficking;v

3) Equitable tolling of the Federal Tort
Claims Act’s statute of limitations period,vi

4) The standard for deciding whether a
Chapter 11 bankruptcy may benefit from ex-
ecutory contracts;vi

5) Construing the honest services provi-
sions of fraud law;vii and

6) The propriety of a jury consulting the
Bible during deliberations.ix

One procedural change for the Court to
take more of these cases would be to lower
the number of justices required for cert.
from four to three or perhaps even to two.

Of perhaps greater significance are the
high-profile, major constitutional issues
which the court refuses to decide involving
executive authority, congressional authority
and civil rights. A noteworthy denial of cert.
occurred in the Court’s refusal to decide the
constitutionality of the Terrorist Surveil-
lance Program which brought into sharp
conflict Congress’ authority under Article I
to establish the exclusive basis for wiretaps
under the Foreign Intelligence Surveillance
Act with the President’s authority under Ar-
ticle II as Commander in Chief to order
warrantless wiretaps.

That program operated secretly from
shortly after 9/11 until a New York Times ar-
ticle in December 2005. In August 2006, the
United States District Court for the Eastern
District of Michigan found the program un-
constitutional.x In July 2007, the Sixth Cir-
cuit reversed 2-1, finding lack of standing.xi
The Supreme Court then denied certiorari.xi

The dissenting opinion in the Sixth Circuit
demonstrated the flexibility of the standing
requirement to provide the basis for a deci-
sion on the merits. Judge Gilman noted,
‘“‘the attorney-plaintiffs in the present case
allege that the government is listening in on
private person-to-person communications
that are not open to the public. These are
communications that any reasonable person
would understand to be private.”xii After
analyzing the standing inquiry under a re-
cent Supreme Court decision, Judge Gilman
would have held that, “‘[t]he attorney-plain-
tiffs have thus identified concrete harms to
themselves flowing from their reasonable
fear that the TSP will intercept privileged
communications between themselves and
their clients.”’xiv On a matter of such impor-
tance, the Supreme Court could at least have
granted certiorari and decided that standing
was a legitimate basis on which to reject the
decision on the merits.
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On June 29, 2009, the Supreme Court re-
fused to consider the case captioned In re
Terrorist Attacks on September 11, 2001,xv in
which the families of the 9/11 victims sought
damages from Saudi Arabian princes person-
ally, not as government actors, for financing
Muslim charities knowing those funds would
be used to carry out Al Qaeda jihads against
the United States.xvi The plaintiffs sought an
exception to the sovereign immunity speci-
fied in the Foreign Sovereign Immunities
Act of 1976. Plaintiffs’ counsel had developed
considerable evidence showing Saudi com-
plicity. Had the case gone forward, discovery
proceedings had the prospect of developing
additional incriminating evidence.

My questions are:

1) Do you agree with the testimony of
Chief Justice Roberts at his confirmation
hearing that the Court ‘‘could contribute
more to clarity and uniformity of the law by
taking more cases?”’

2) If confirmed, would you favor reducing
the number of justices required to grant pe-
titions for certiorari in circuit split cases
from four to three or even two?

3) If confirmed, would you join the cert.
pool or follow the practice of Justices Ste-
vens and Alito in reviewing petitions for
cert. with the assistance of your clerks?

4) Would you have voted to grant certiorari
in the case captioned In re Terrorist Attacks
on September 11, 2001?

5) Would you have voted to grant certiorari
in A.C.L.U. v. N.S.A.—the case challenging
the constitutionality of the Terrorist Sur-
veillance Program?

Sincerely,
ARLEN SPECTER.
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HEALTH CARE

Mr. SPECTER. Mr. President, mov-
ing on to a second subject, The New
York Times today has an analysis of
health care which bears directly upon
the legislation which will soon be con-
sidered by the Congress on comprehen-
sive health care. The article focuses on
prostate cancer, for illustrative pur-
poses, to raise the issue that the key
factor of holding down costs is not
being attended to under the current
system because there are no deter-
minations as to what is affected.

The article points out that the obvi-
ous first step is figuring out what actu-
ally works. It cites a number of ap-
proaches for dealing with prostate can-
cer, varying from a few thousand dol-
lars to $23,000, to $50,000 to $100,000. It
notes that drug and device makers
have no reason to finance such trials
because insurers now pay for expensive
treatments, even if they aren’t effec-
tive. The article notes that the selec-
tion customarily made is the one which
is the most effective.

I have talked to Senator BAUCUS and
Senator DoDD and have written to
them concerning my suggestion in this
field. I ask unanimous consent that the
text of the New York Times article be
printed in the RECORD, together with
my letters to Senator BAUCUS, Senator
DoDD, and Senator KENNEDY.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, July 8, 2009]
IN HEALTH REFORM, A CANCER OFFERS AN
AcCID TEST
(By David Leonhardt)

It’s become popular to pick your own per-
sonal litmus test for health care reform.

For some liberals, reform will be a success
only if it includes a new government-run in-
surance plan to compete with private insur-
ers. For many conservatives, a bill must ex-
clude such a public plan. For others, the cru-
cial issue is how much money Congress
spends covering the uninsured.
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