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insurance would address the problem of 
free riders, millions of Americans who 
refuse to buy health insurance and 
then rely on expensive emergency 
health care when faced with medical 
problems. This shifts the costs of their 
health care to people who do have in-
surance, which in turn has a signifi-
cant effect on the costs of insurance 
premiums for covered Americans and 
on the economy as a whole. A require-
ment that all Americans have health 
insurance—like requirements to pay 
FICA—is within congressional power if 
Congress determines it to be essential 
to controlling spiraling health care 
costs. In passing health care reform, 
Congress determined that requiring 
that all Americans to have health in-
surance coverage, and preventing some 
from depending on expensive emer-
gency services in place of regular 
health care, can and will help reduce 
the cost of health insurance premiums 
for those who already have insurance. 

Addressing these problems is at the 
core of Congress’s powers under the 
commerce clause. In fact, the Supreme 
Court expressly addressed this issue 65 
years ago, ruling in 1944 that insurance 
was interstate commerce and subject 
to Federal regulation. Congress re-
sponded to this decision in 1945 with 
the McCarran-Ferguson Act, which 
gave insurance companies an exemp-
tion from antitrust laws unless Federal 
regulation was made explicit under 
Federal law. It is the immunity from 
Federal antitrust law enacted in 
McCarran-Ferguson that I have been 
working to overcome with the Health 
Insurance Industry Antitrust Enforce-
ment Act of 2009. My proposal would 
repeal health insurance companies’ an-
tiquated exemption from the antitrust 
laws. These are the pro-competition 
rules that apply to virtually all other 
businesses, to help promote vibrant 
markets and consumer choice. Com-
petition and choice help lower costs, 
expand access and improve quality. 

I launched this effort last fall, built a 
hearing record to examine its merits 
and worked to build bipartisan support. 
House leaders late last year added it to 
their plan. And last month it became 
the first stand-alone part of the health 
reform package to pass on its own, in a 
strong bipartisan vote of 406 to 19 in 
the House. To me this is the latest 
proof that, appearances aside, there is 
much common ground in the health re-
form plan—more than partisan oppo-
nents or the insurance industry would 
have the public believe. 

Why would this exemption have been 
necessary if insurance was not inter-
state commerce? I strongly believe 
that the exemption in McCarran-Fer-
guson is wrongheaded. But would any-
one seriously contend that it is uncon-
stitutional? Of course not. 

Now that we have enacted the Pa-
tient Protection and Affordable Care 
Act, I hope we will soon turn to this re-
form by taking up and passing the 
House-passed bill. We should end the 
health insurance exemption from our 

precompetitive Federal antitrust laws 
without delay. 

The Constitution contains in article 
I, section 8, the necessary and proper 
clause. That, too, provides a basis for 
congressional action. This clause gives 
Congress the power ‘‘to make all Laws 
which shall be necessary and proper for 
carrying into Execution the foregoing 
Powers and all other Powers vested by 
his Constitution in the United States.’’ 
The Supreme Court settled the mean-
ing of the necessary and proper clause 
190 years ago in Justice Marshall’s 
landmark decision in McCullough v. 
Maryland, during the dispute over the 
National Bank. Justice Marshall’s 
wrote that ‘‘the clause is placed among 
the powers of Congress, not among the 
limitations on those powers.’’ The nec-
essary and proper clause goes hand in 
hand with the commerce clause to en-
sure congressional authority to regu-
late activity with a significant eco-
nomic impact. 

Congress has enacted and the Presi-
dent has signed into law the Patient 
Protection and Affordable Care Act. 
This landmark legislation addresses 
our health care crisis and helps provide 
health care insurance for millions of 
Americans previously uninsured and 
seeks to encourage lower costs for 
Americans who are insured. We have 
acted to ensure that Americans not 
risk bankruptcy and disaster with 
every illness. Americans who work 
hard their entire lives should not be 
robbed of their family’s security be-
cause health care is too expensive. 
Americans should not lose their life 
savings because they have the misfor-
tune of losing a job or getting sick. 
That is not America. 

One of the great American successes 
of the last century was the establish-
ment of a social safety net of which all 
Americans can be grateful and proud. 
Through Social Security, Medicare and 
Medicaid, Congress established some of 
the cornerstones of American economic 
security. Comprehensive health insur-
ance reform has now joined them. Con-
gress has acted within its constitu-
tional authority to legislate for the 
general welfare of all Americans. No 
conservative activist court, on any 
level, should overstep the judiciary’s 
role by seeking to turn back the clock 
and deny a century of progress. 

f 

WORLD TUBERCULOSIS DAY 

Mr. BROWN of Ohio. Mr. President, I 
wish today to recognize World Tuber-
culosis Day. 

It is a day that allows us to take 
stock of how far we have come, and 
how far we have to go, in the fight 
against this deadly disease. Claiming 
about 1.8 million lives each year, TB is 
a vicious killer that must be stopped in 
order to protect the global public 
health. 

Today we recognize not only that we 
must do more, but that, with the tech-
nology, medical expertise, and a world-
wide commitment, we can do more. 

We have waged an aggressive cam-
paign to eliminate TB in the U.S. How-
ever, progress toward TB elimination 
has slackened. 

Anywhere from 9 to 14 million Ameri-
cans are infected with latent TB. With-
out treatment, about 5 to 10 percent of 
them will develop active TB. As the 
global pandemic of drug resistant TB 
spreads, the disease poses an imminent 
public health threat to the United 
States. 

According to the World Health Orga-
nization, 5 percent of all new TB cases 
are drug resistant, with estimates of up 
to 28 percent in some parts of Russia. 
Of these cases, it is estimated that 
only 7 percent are being treated. 

Over the past decade, the U.S. has 
had more than 83 cases of an extremely 
drug resistant strain of TB, known as 
XDR-TB, which is very difficult and ex-
pensive to treat. Because XDR-TB rec-
ognizes no borders, these cases will 
continue to rise unless we adopt con-
trol measures on a global scale. 

As it stands, drug resistant and ex-
tremely drug resistant forms of TB are 
not easily transmittable; however, 
should an easily transmittable strain 
arise, we face the real possibility of a 
deadly pandemic in our country and 
across the globe. 

TB control is not just an imperative 
for the developing world; it is an im-
perative for every nation on this plan-
et. 

Our current drugs, diagnostics, and 
vaccines are out of date and increas-
ingly inadequate to control the spread 
of TB. The TB vaccine, for instance, 
provides some protection to children, 
but provides little to no help to pre-
vent TB in adults. 

In addition, the most commonly used 
TB diagnostic in the world, sputum mi-
croscopy, is more than 100 years old 
and lacks sensitivity to detect TB in 
most HIV/AIDS patients and in chil-
dren. 

Finally, the course of treatment 
available today is simply too long, re-
sulting in skipped doses and the devel-
opment of resistant strains. 

New TB drug regimens are long over-
due, and Congress must act to help ac-
celerate the development, approval, 
and delivery of new TB medicines 
around the globe. We must bring our 
methods of prevention and treatment 
into the 21st century so we can fight 
the new age of the TB epidemic. 

Congress has made significant strides 
toward this goal. The enactment of the 
Lantos-Hyde Act and the Comprehen-
sive TB Elimination Act reaffirmed our 
commitment to research, treatment, 
and prevention. 

These laws put the U.S. on the path 
to successfully treating 4.5 million TB 
patients and 90,000 new multidrug re-
sistant TB cases by 2013. However, Con-
gress and this administration must not 
underfund the commitment we made 
with this legislation. 

World Tuberculosis Day provides an 
opportunity to reflect on the progress 
made to eradicate TB, acknowledge the 
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millions of lives this disease takes as it 
orphans children and destabilizes com-
munities throughout the world, and re-
commit to fighting TB with the sense 
of urgency and level of resources this 
global public health battle requires. 

f 

OBJECTION TO JUDICIARY 
COMMITTEE HEARING 

Mr. LEAHY. Mr. President, today the 
Judiciary Committee was scheduled to 
welcome two of President Obama’s 
nominees to fill vacancies on the Fed-
eral bench in California: Professor 
Goodwin Liu, nominated to fill a va-
cancy on the Ninth Circuit, and Mag-
istrate Judge Kimberly Mueller, nomi-
nated to a judgeship in the Eastern 
District of California. However, we will 
not be able to hear from those nomi-
nees today because Senate Republicans 
have anonymously objected to the 
hearing. They have continued their ill- 
advised protest of meaningful health 
reform legislation by exploiting par-
liamentary tactics and Senate Rules, 
to the detriment of the American peo-
ple and, in today’s instance, at the ex-
pense of American justice. 

I have previously accommodated re-
quests from Judiciary Committee Re-
publicans to delay the committee’s 
hearing to consider Professor Liu’s 
nomination. I had intended to hold this 
hearing 2 weeks ago but, at the request 
of Republicans, delayed it until today. 
We had agreed, instead, to proceed to a 
hearing for Judge Robert Chatigny, a 
nominee to the Second Circuit court of 
appeals, on March 10. Republicans then 
reversed themselves and asked for ad-
ditional delay in connection with that 
March 10 hearing. I, again, accommo-
dated them. Earlier this week I sought 
to move this afternoon’s hearing to the 
morning, into the 2-hour window of 
time after the Senate convened, that 
would not be subject to this arcane ob-
jection. Republicans asked that we 
keep it scheduled for this afternoon be-
cause it worked better for the sched-
ules of the Republican members of the 
committee, and they had planned to 
participate this afternoon. Now, having 
objected to holding the hearing this 
morning, they object to it not being 
held this afternoon. They pulled the 
plug on our hearing and put up road-
blocks to the committee’s process for 
working to fill judicial vacancies. 

It is particularly troubling that Re-
publicans will not allow the committee 
to hear from Professor Goodwin Liu, a 
widely respected constitutional law 
scholar who they targeted for criticism 
and opposition the moment he was 
nominated. The day Professor Liu was 
nominated, committee Republicans de-
clared themselves ‘‘disappointed’’ by 
the President’s nomination of Pro-
fessor Liu and claimed that Professor 
Liu was ‘‘far outside the mainstream of 
American jurisprudence.’’ Their opposi-
tion was instantaneous and the drum-
beat has continued. Rather than give 
Professor Liu a chance to answer their 
questions and respond to their attacks, 

Republicans have now prevented Pro-
fessor Liu from appearing, from an-
swering their questions, and from ad-
dressing their concerns. They are being 
unfair. They are seeking to render him 
mute by their obstruction while they 
continue their attacks. 

Goodwin Liu, the son of Taiwanese 
immigrants, has a great American 
story and sterling credentials. He did 
not learn English until kindergarten, 
yet rose to graduate from Stanford 
University and Yale Law School and 
become a Rhodes scholar. After law 
school, Professor Liu clerked for DC 
Circuit Judge David Tatel and Supreme 
Court Justice Ruth Bader Ginsburg. He 
has a brilliant legal mind and is ad-
mired by legal thinkers and academic 
scholars from across the political spec-
trum. As conceded by a Fox News com-
mentator, Professor Liu’s qualifica-
tions for the appellate bench are ‘‘un-
assailable.’’ 

Professor Liu would also bring much- 
needed diversity to the Federal bench. 
There are currently no active Asian- 
American Federal appeals court judges 
in the country. Judge Denny Chin of 
New York has been nominated to the 
Second Circuit, but Senate Republicans 
have stalled his nomination for over 3 
months, despite his unanimous ap-
proval by the Senate Judiciary Com-
mittee. 

Senate Republicans have not given 
Professor Liu fair consideration. Like 
their practice of pocket-filibustering 
more than 60 of President Clinton’s ju-
dicial nominees in the 1990s, the deci-
sion by Republicans to block the hear-
ing today gives Professor Liu no 
chance to respond to the attacks that 
they began weeks ago. 

Republicans’ filibusters and stalling 
tactics have been evident since Presi-
dent Obama took office. Senate Repub-
licans threatened to filibuster Presi-
dent Obama’s judicial nominations be-
fore the President had made a single 
one. They insisted on filibustering the 
nomination of Judge David Hamilton 
of Indiana, a well-respected main-
stream district court judge who had 
the support of Indiana Senator DICK 
LUGAR, the senior Republican in the 
Senate. They forced the Senate to in-
voke cloture, a time consuming proc-
ess, by refusing for months to agree to 
debate and vote on the nomination of 
Justice Barbara Keenan of Virginia to 
the Fourth Circuit. She was then con-
firmed by a vote of 99 to zero. 

The Republicans tactics of obstruc-
tion have led to 22 judicial nominations 
stalled on the Senate’s Executive Cal-
endar and only 18 circuit and district 
court nominations confirmed. That 
lack of progress stands in stark con-
trast to this date in 2002, when a Demo-
cratic Senate majority had proceeded 
to confirm 42 of President Bush’s judi-
cial nominations. Republicans obstruct 
virtually every judicial nominee. Even 
though 15 of the 18 Federal circuit and 
district court judges confirmed have 
been without opposition, they have de-
layed and stalled for weeks and months 

as Republicans drag out the process 
and stall Senate consideration by with-
holding their consent. 

During President Bush’s first 2 years 
the Senate confirmed 100 of his judicial 
nominees. Republican obstruction has 
us on pace to confirm fewer than 30 
Federal circuit and district court 
nominees before this Congress ad-
journs. Their approach has led to sky-
rocketing judicial vacancies, again, 
like the pocket filibusters they em-
ployed during the Clinton Presidency 
that led to a vacancy crisis in the 
1990s. They do a disservice to the 
American people seeking justice in our 
overburdened Federal courts. We have 
to do far more to address the growing 
crisis of unfilled judicial vacancies, 
which now top 100. We owe it to the 
American people to do better. 

Sadly, actions like today’s objections 
from Senate Republicans to the consid-
eration of two nominations to fill va-
cancies on overburdened courts will be 
viewed as little more than what they 
are: petty, partisan politics with no re-
gard for the priorities of the American 
people. I urge them to reconsider and 
allow this hearing to proceed. 

f 

JUSTICE FOR JAMIE LEIGH JONES 
Mr. LEAHY. Mr. President, yester-

day, I was pleased to learn that a brave 
young woman, Ms. Jamie Leigh Jones, 
will finally have her day in court. Ms. 
Jones testified before the Senate Judi-
ciary Committee last year about how 
the Supreme Court’s interpretation of 
the Federal Arbitration Act has ham-
pered American employees from having 
their civil rights protected. Ms. Jones 
was a compelling witness; her case de-
serves the attention of every Senator. 

When she was just 20 years old and 
was working overseas for the military 
contractor, KBR, Ms. Jones was sexu-
ally assaulted by her coworkers. She 
filed suit in Federal court alleging sex-
ual harassment, hostile work environ-
ment claims under title VII of the Civil 
Rights Act of 1964, and several state 
law tort claims including assault and 
battery. Both KBR and its former par-
ent company, Halliburton, argued that 
her claims were subject to forced arbi-
tration under a clause that Ms. Jones 
was required to sign as a condition of 
her employment. The district court 
agreed with the company in part. It 
dismissed her Federal civil rights 
claims because it found that they were 
subject to forced arbitration under her 
contract. But the court held that Ms. 
Jones could proceed to trial on some of 
her tort claims, albeit only after her 
civil rights claims had been decided in 
arbitration. Halliburton and KBR ap-
pealed to the Fifth Circuit court of ap-
peals, arguing that under her employ-
ment contract and the Federal Arbitra-
tion Act, all of Ms. Jones’s claims were 
subject to forced arbitration, including 
her assault and battery claims arising 
out of her alleged rape. The Fifth Cir-
cuit affirmed the district court’s deci-
sion, and once again the companies ap-
pealed. 
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