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The Senate met at 9:30 a.m. and was
called to order by the Honorable HARRY
REID, a Senator from the State of Ne-
vada.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Eternal God, whom to know is life
eternal, by the might of Your spirit,
give our lawmakers faith in what You
are willing to do with and for them.
May no challenge seem too daunting
when they remember Your power and
love as well as the many ways You
have already intervened to save us in
the past. Lord, be their abiding reality,
leading them into the paths of faithful
service that honors You. Stay near
when they are weary, as they learn to
anchor their trust in Your saving
grace. Help them to trust You to guide
and provide, as You inspire them with
Your presence and power.

We pray in Your great Name. Amen.

——

PLEDGE OF ALLEGIANCE

The Honorable KIRSTEN E. GILLI-
BRAND, a Senator from the State of
New York, led the Pledge of Allegiance
as follows:

I pledge allegiance to the Flag of the
United States of America and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER (Mrs.
GILLIBRAND). The clerk will please read
a communication to the Senate from
the President pro tempore (Mr. BYRD).

The bill clerk read the following let-
ter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, May 20, 2010.
To the Senate:

Under the provisions of rule I, paragraph 3,

of the Standing Rules of the Senate, I hereby

Senate

appoint the Honorable KIRSTEN E. GILLI-
BRAND, a Senator from the State of New
York, to perform the duties of the Chair.
ROBERT C. BYRD,
President pro tempore.
Mrs. GILLIBRAND thereupon as-
sumed the chair as Acting President
pro tempore.

————

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
————
SCHEDULE
Mr. REID. Madam President, fol-

lowing any leader remarks, the Senate
will resume consideration of S. 3217,
the Wall Street reform legislation.

The cloture vote on the Dodd-Lincoln
substitute amendment will occur at
2:30 p.m. today, and everyone should be
reminded that the filing deadline for
second-degree amendments is 1:30.

Votes may occur on amendments
prior to the cloture vote, if agreement
is reached.

The Senate will recess from 10:40
until 12 noon today for a joint meeting
of Congress at 11 a.m. where we will
hear an address by His Excellency
Filipe Calderon Hinojosa, the President
of Mexico. This will be a joint meeting
of Congress. We will gather here, and I
encourage all Senators to be here by
10:30 so we may proceed to the House at
about 10:40 as a body.

————————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

———

RESTORING AMERICAN FINANCIAL
STABILITY ACT OF 2010

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the

Senate will resume consideration of S.
3217, which the clerk will report.
The bill clerk read as follows:

A bill (S. 3217) to promote the financial
stability of the United States by improving
accountability and transparency in the fi-
nancial system, to end ‘‘too big to fail,” to
protect the American taxpayer by ending
bailouts, to protect consumers from abusive
financial services practices, and for other
purposes.

Pending:

Reid (for Dodd/Lincoln) amendment No.
3739, in the nature of a substitute.

Brownback further modified amendment
No. 3789 (to amendment No. 3739), to provide
for an exclusion from the authority of the
Bureau of Consumer Financial Protection for
certain automobile manufacturers.

Specter modified amendment No. 3776 (to
amendment No. 3739), to amend section 20 of
the Securities Exchange Act of 1934 to allow
for a private civil action against a person
that provides substantial assistance in viola-
tion of such act.

Dodd (for Leahy) amendment No. 3823 (to
amendment No. 3739), to restore the applica-
tion of the Federal antitrust laws to the
business of health insurance to protect com-
petition and consumers.

Dodd (for Cantwell) modified amendment
No. 3884 (to amendment No. 3739), to impose
appropriate limitations on affiliations with
certain member banks.

Cardin amendment No. 4050 (to amendment
No. 3739), to require the disclosure of pay-
ments by resource extraction issuers.

Merkley/Levin amendment No. 4115 (to
amendment No. 3789), to prohibit certain
forms of proprietary trading.

Mr. REID. Madam President, I note
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. MCCONNELL. Madam President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

NEW HEALTH CARE LAW

Mr. MCCONNELL. Madam President,

ever since they passed their new health
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care bill, Democrats promised to help
small businesses offset some of the
costs of the new taxes and mandates it
will impose.

Yet, according to an AP story this
morning, that is looking like yet an-
other empty promise.

According to the story, a furniture
supply store owner in Springfield, IL,
Zach Hoffman, was confident he quali-
fied for the new small business tax
credit. Yet buried in the new law’s fine
print was language disqualifying his 24
employees from this needed help.

According to the law, Mr. Hoffman
created too many jobs to get help, and
he paid them too much, even though
his average employees only made
$35,000 a year.

Mr. Hoffman called this a bait and
switch and noted that in order to get
the most out of the new credit, he
would have to cut his workforce to 10
employees and slash their wages.

“That seems like a strange out-
come,’’ he said, ‘‘given we’ve got 10 per-
cent unemployment.”’

Speaker PELOSI told Americans we
had to pass the health care bill so we
could know what was in it. Now that
Americans are learning what was bur-
ied in the fine print, they are rightly
upset.

They see that small businesses are
denied the help they were promised,
while facing new job-killing taxes and
government mandates. They have
learned that health care costs will go
up, not down, as the administration
and Democrats in Congress promised.

Americans want this bill repealed
and replaced with something that will
work for people such as Zach Hoffman
and all the Nation’s job creators and
small businesses.

Madam President, what is the pend-
ing business?

The ACTING PRESIDENT pro tem-
pore. The Merkley second-degree
amendment to the Brownback amend-
ment.

Mr. McCONNELL. Madam President,
I ask for the yeas and nays.

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?
There is a sufficient second.

The yeas and nays were ordered.

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa is recog-
nized.

Mr. HARKIN. Madam President, par-
liamentary inquiry: What is before the
Senate at the present time?

The ACTING PRESIDENT pro tem-
pore. The Merkley second-degree
amendment.

Mr. HARKIN. Madam President, I
have been, for some time, trying to
bring up an amendment that has been
filed which deals with a kind of, some
might say, a little-known part of the
insurance industry, called indexed an-
nuities.

A little bit of background. Indexed
annuities have been sold for some time.
They are an annuity that people would
buy, and there is an upside limit. In
other words, if the S&P index goes up
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by, let’s say, 500 percent, the holder of
the annuity does not get all of that 500
percent; the insurance company gets a
big portion of that. But in exchange for
that, there is no downside risk. The
holder of that annuity, if the S&P goes
down 500 percent, doesn’t lose anything
if held to its term. It has been a very
valuable instrument for a lot of people
to have these indexed annuities.

During the recent recession of 2008
and 2009, no one lost any capital in any
of their indexed annuities based on the
stock market going down. They lost
nothing because they had that down-
side protection. That was not true of
other instruments, obviously. If you
had a security, obviously, you lost a
lot of money in the downturn of the
stock market. Owners of the indexed
annuities didn’t lose any principal
whatsoever when they held it to term.
That is the value of these indexed an-
nuities.

Two years ago in the waning days of
the last administration, the Securities
and Exchange Commission decided
they wanted to have jurisdiction over
these. There had been some abuses by
sellers of indexed annuities sold to in-
dividuals—mostly elderly individuals—
when it was not the best investment
for them. They were sold an annuity
instrument that was not in their best
interest.

The SEC, under Chairman Cox, de-
cided they were going to take jurisdic-
tion of this. They were going to have
this within their jurisdiction. It was a
divided vote at the SEC as to whether
they would do this, but the vote was in
favor, so the SEC pulled this under
their umbrella. The SEC was taken to
court by certain companies. It went to
the district court and then it was ap-
pealed to the circuit court of appeals in
the District of Columbia.

The circuit court of appeals decided
this on July 21, 2009, not even 1 year
ago.

The circuit court said:

We hold that the Commission’s consider-
ation—

That is the Securities and Exchange
Commission, SEC—

We hold that the Commission’s consider-
ation of the effect of Rule 151A—

That was the rule that would govern
the indexed annuities over which the
SEC now wants to have jurisdiction,
which they never had before.

We hold that the Commission’s consider-
ation of the effect of Rule 151A on efficiency,
competition, and capital formation was arbi-
trary and capricious.

““Arbitrary and capricious,’” held by
the circuit court.

What did the circuit court say? They
said: We remand this. Having deter-
mined that their analysis is lacking,
“we conclude that this matter should
be remanded to the SEC to address the
deficiencies with its 2(b) analysis.”

It is back at the SEC. The SEC could
at some point jiggle things around and
decide, yes, now they have a better
analysis and now they have jurisdic-
tion. They will be taken to court again,
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and this will go on and on. In the
meantime, the status of the companies
selling indexed annuities, are in limbo.

Again, if someone says: We had some
problems with this in the past, I under-
stand that. But the insurance commis-
sioners who have jurisdiction over in-
surance fix the problems. In fact, the
National Association of Insurance
Commissioners, in a letter to Senator
DoDD, the chairman of the committee,
dated April 30, basically points out
what they have done to fix this prob-
lem.

The insurance commissioners said:
Yes, there is a problem. Let’s get to-
gether. Let’s change the rules and reg-
ulations under which these are sold.
And they did.

Some might say: Why shouldn’t we
give this to the SEC? Is the SEC the
final and best word and the best pro-
tector of consumers, I ask you? Is the
SEC the best protector of consumers in
this country when it comes to financial
instruments? Ask Bernie Madoff’s cus-
tomers.

Did we say because of Bernie Madoff
and all the money he cheated and stole
from people—and he was under the ju-
risdiction of the SEC—we have to take
that jurisdiction away from the SEC
now and give it to somebody else? No.
We said: SEC, change your policies and
change your regulations so a Bernie
Madoff cannot happen again. That is
what we are doing.

These indexed annuities have always
been insurance products, governed by
the insurance commissioners in each
State and the National Association of
Insurance Commissioners. If there was
a problem, it went to them. They ad-
dressed the problem. They fixed it. We
have a new regulatory regime in which
indexed annuities can be sold so the
problems that occurred in the past will
not happen again. Will there be viola-
tions? Yes, but now there are strong
enforced regulatory rules in place.

The SEC wants the oversight shared.
But, two regulators in conflict create
problems and considerable costs.

I am not one who says to protect the
consumer against everything we have
to give it to the SEC. The SEC did a
lousy job—a lousy job—in protecting
consumers who held securities. I mean
stocks, securities. Not one person who
had an indexed annuity lost one single
dime in the downturn in 2008, 2009. We
cannot say that about Bernie Madoff’s
accounts, can we?

I have been trying to get my amend-
ment up to basically say: Look, the
SEC does not have jurisdiction right
now over these insurance instru-
ments—that is what they principally
are, insurance instruments. We left in-
surance to the States. If the SEC is
able to grab hold of this kind of an in-
strument, what is to keep them from
whole life? Now we are going to take
over whole life insurance policies, too,
because we have had problems in whole
life policies, too and the value of their
cash value can change with the mar-
kets, I say to my colleagues. Insurance
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commissioners keep track of this, they
strengthened their regulation. They
change their rules and regulations to
cover these kinds of happenings.

Unless we are to the point where we
are saying we are going to have federal
regulation of insurance in America, if
we are there, OK. I would like to see
that vote happen. This is one more
overreaching by a Federal department
to gain jurisdiction over an area of
State regulation over which they have
never had jurisdiction. SEC has never
had jurisdiction, and the circuit court
said the analysis on which they
reached their basis to grab this was
“arbitrary and capricious.”

I have an amendment, amendment
No. 3920, at the desk. It has broad co-
sponsorship on both sides of the aisle—
Democrats, Republicans, conservatives,
liberals, up and down—to say, no, this
ought to stay with the insurance com-
missioners because it is, in its essence,
an insurance product.

The new rules that have been pro-
mulgated by the insurance commis-
sioners basically cover the problems
that happened in the past. The rules re-
quire certain amounts of liquidity and
take into account the age of the con-
sumer. That was the problem in the
past. They were selling these to people
who were way too old who would not
live long enough to get their annuities.
They look at the tax status, the finan-
cial objectives of the consumer, and
whether this is some kind of churning
policies. These are all new regulations
instituted by the insurance commis-
sioners to answer a problem that came
up because of, let’s face it, some agents
out there who were taking advantage
of elderly people.

There are always going to be some
bad actors. I do not care if it is under
SEC or the insurance commissioners,
there is always going to be someone
trying to game the system. This has al-
ways been under the insurance com-
missioners’ jurisdictions. They have
taken these steps.

We have a letter from the AARP say-
ing they were opposed to my amend-
ment. I have a great deal of respect for
the AARP. I do a lot of work with
them. More often than not, they do
good things. But here is an article from
the April 10, 2007, New York Times, ti-
tled ‘‘Income for Life? Sounds Good,
But Do Your Homework.”

It points out that AARP has teamed
up with New York Life Insurance to—
guess what—to sell annuities. I detect,
I smell a little bit of a flavor of a con-
flict of interest.

Oh, the AARP does not want the in-
dexed annuities sold out there. They
want the elderly to buy their annu-
ities. I don’t care. Fine. If they want to
be in the business of selling annuities,
I don’t care if AARP does that. But to
send out a letter dated May 19 to the
chairman of the Banking Committee
talking about how bad my amendment
is—did they say in their letter to the
chairman of the committee, in all due
candor, the AARP has joined with New
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York Life Insurance to sell annuities?
No, they did not say that at all. So
there is a little hint of a conflict of in-
terest.

Madam President, I ask unanimous
consent to have printed in the RECORD
two items: a letter from AARP dated
May 19 to the Honorable CHRISTOPHER
DoDD; and immediately following that,
an article from the New York Times
dated April 10, 2007.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

AARP,
Washington, DC, May 19, 2010.

Hon. CHRISTOPHER DODD,

U.S. Senate, Committee on Banking, Housing
and Urban Affairs, Dirksen Senate Office
Building, Washington, DC.

DEAR SENATOR DoDD: AARP writes to
strongly oppose Harkin Amendment #3920,
which would deprive investors in equity-in-
dexed annuities of needed protections pro-
vided by state and federal securities laws.

These hybrid products combine elements of
insurance and securities, but they are sold
primarily as investments, not insurance, es-
pecially to people who are investing for their
own retirement. Growth in equity-indexed
annuity value is tied to one of several securi-
ties indexes (e.g. the S&P 500 or the Dow
Jones Industrial Average), and comparing
and choosing suitable products can be dif-
ficult for investors. These products also
come with high fees and have long surrender
periods, which may make them unsuitable as
investments for most seniors.

In the fall of 2008, the Securities and Ex-
change Commission adopted a rule to regu-
late equity-indexed annuities as securities
(Rule 151A). The rule was later challenged,
and the Court of Appeals for the District of
Columbia Circuit upheld the legal founda-
tion for the SEC’s action.

Because seniors are a target audience for
these products, AARP submitted comments
to the SEC supporting the rule, stating it
was important that Rule 151A supplement,
not supplant, state insurance law. In fact,
the rule applies specifically to annuities reg-
ulated under state insurance law. AARP also
submitted a joint amicus brief, along with
the North American Securities Administra-
tors Association and MetLife, supporting
Rule 151A.

The Harkin amendment would overturn
the SEC rule, which is designed to provide
disclosure, suitability, and sales practice
protections afforded by state and federal se-
curities laws. The amendment would pre-
empt any further ability of the SEC to regu-
late in this area. This not only deprives in-
vestors of needed protections against wide-
spread abusive sales practices associated
with these complex financial products, it
also sets a dangerous precedent. If this
amendment is adopted, the industry will be
encouraged to develop hybrid products in the
future specifically designed to evade a regu-
latory regime designed to protect consumers.

Regulating indexed annuities as securities
is long overdue and vitally important for our
nation’s investors saving for a secure retire-
ment.

The SEC’s rule on indexed annuities ac-
complishes this goal in a thoughtful and rea-
sonable fashion, and it should be allowed to
take effect. AARP therefore opposes the Har-
kin amendment.

Sincerely,
DAVID SLOANE,
Senior Vice President,
Government Relations and Advocacy.
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[From the New York Times, Apr. 10, 2007]

INCOME FOR LIFE? SOUNDS GOOD, BUT DO
YOUR HOMEWORK
(By Jan M. Rosen)

What if I outlive my money? The fear of
such a thing happening haunts many older
Americans. So when a reputable company,
New York Life Insurance, teams up with
AARP to offer an investment with the abso-
lute promise of lifetime income, it can sound
like an answered prayer.

Indeed, the investment, an immediate an-
nuity, may be ideal for some retirees, but fi-
nancial advisers say it is not for everyone.
Prospective buyers need to do some home-
work—studying both their own finances and
the annuities available in comparison with
other investments.

After all, an immediate annuity is an in-
vestment for the rest of a person’s life or a
couple’s lives, and it is not easily liquidated
if either personal circumstances or financial
markets change.

“If you live beyond your life expectancy,
you win,” said Avery E. Neumark, a partner
in the New York accounting firm Rosen Sey-
mour Shapss Martin & Company, who spe-
cializes in retirement planning. “If you die
early, you lose and your heirs lose.”” The rea-
son is that annuities, like life insurance, are
based on pooling of risks and average life
expectancies. Three trends have converged to
make immediate annuities especially attrac-
tive to retirees: Americans’ increased lon-
gevity, the decline of traditional defined
benefit pension plans that make secure
monthly payments, and early—thus longer—
retirements.

Larry C. Renfro, the president of AARP Fi-
nancial, a subsidiary of AARP Services, said,
“Mindful that they run the risk of outliving
their assets without ongoing income, many
AARP members have expressed interest in
the potential of annuities to help fill their
income gap.”

According to the National Center for
Health Statistics, an American’s life expect-
ancy at birth is 77.8 years, up from 69.7 years
in 1960. Those who live until age 65 will on
average live until age 83.7, up from 79.3 in
1960. As people age, their life expectancies
increase, so a 75-year-old today can expect to
live until age 86.9. Depending on their
health, family history and genetics, some
people can expect to live far longer than av-
erage.

In its basic form, an immediate annuity is
bought with a single upfront payment; for
the AARP Lifetime Income Program, that
can be as little as $5,000. Then the annuity
holder receives monthly payments for life.
The size of the payment depends on how
much money is invested, the investors’ age
and sex and whether the annuity is for an in-
dividual or a couple.

Buyers may also choose optional features,
including inflation protection and a with-
drawal benefit in an emergency. There are
also various payment choices; under one, if
the annuitant dies before receiving an
amount equal to the initial premium, a bene-
ficiary receives the difference. When op-
tional features are added, the monthly pay-
out is reduced.

A 65-year-old man who buys a $100,000
AARP-New York Life annuity can expect
payments of 6.5 to 8 percent a year, or $5642 to
$667 a month, depending on the features cho-
sen. At age 75, the payout rate would be 7 to
10 percent.

“Returns are very conservative, but you
can sleep at night knowing this much is
coming in,” Mr. Neumark said. ‘‘It’s reliable
income and provides an opportunity for flexi-
bility with your other investments. You can
be in stocks with less worry when you have
that secure monthly income stream.”’
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Martha Priddy Patterson, a retirement ex-
pert and director of Deloitte Consulting in
Washington, said, ‘“‘In retirement we would
feel more secure and happy if we knew that
every month, X number of dollars will be
rolling through the door.” But, she said,
“‘you wouldn’t want to make that your only
investment,” for several reasons.

It is always good to diversify investments,
she said, adding, ‘‘Inflation is my No. 1 fear,
so I would want some TIPS,” or Treasury in-
flation-protected securities. And, she said,
annuities are relatively illiquid; surrender or
unwind charges may be steep.

Among the other highly rated life insur-
ance companies that offer immediate annu-
ities are AIG, Genworth, Hartford, Integrity,
John Hancock, Metropolitan, Mutual of
Omaha, Principal and Prudential.

Comparison shopping can be difficult ‘‘be-
cause so many bells and whistles are avail-
able,”” Ms. Patterson said, and they are cost-
ly. “Decide what you want and what your
goals are, and when you talk to sellers be
firm about what you want and resist the oth-
ers,” she added.

Kim Holland, the Oklahoma insurance
commissioner, said, ‘“‘There are certain bene-
fits that you just can’t get from other prod-
ucts,” notably the assurance of lifetime in-
come and a greater payout rate than would
be available from certificates of deposit or
bonds at present. And income is not taxed
until it is paid out.

Still, Ms. Holland, who has waged an ag-
gressive campaign to root out and prosecute
insurance fraud, said that ‘‘seniors are vul-
nerable—they are often targeted by scam
artists.” She stressed the need to check the
rating of the insurance company issuing an
annuity, the reputation of the individual
agent selling it and whether the annuity is
appropriate for the prospective buyer.

Two years ago, she enlisted AARP in a con-
sumer education campaign on annuities,
warning of ‘‘predatory sales practices and
the solicitation of unsuitable annuity prod-
ucts.” In one case, an agent sold a lifetime
annuity to a 104-year-old man, Ms. Holland
said. and, in another, an agent brought cook-
ies to a woman and planted flowers in her
garden to win her confidence.

When approached by an agent, do not pro-
vide any information, Ms. Holland said. In-
stead, if you are interested, get the person’s
card and ‘‘do your homework.” She added:
““Check with peers, friends, relatives, bank-
ers, your accountant. Don’t respond to tele-
phone solicitations or ads for free seminars
or dinners.”

“New York Life is a very fine company,
and AARP and New York Life have very fine
products,”” Ms. Holland said, ‘‘but that
doesn’t mean they are appropriate for every
individual.”

An immediate annuity can be right for
people who need a monthly income, just as
they had when they were working, and as
their parents’ generation had with payments
from defined benefit pensions, which only a
fifth of Americans have today. They also ap-
peal to people who fear they lack the finan-
cial expertise to make their savings last a
lifetime.

On the other hand, the very rich do not
need immediate annuities, said Paul
Pasteris, New York Life’s senior vice presi-
dent in charge of retirement income. They
could put their capital into Treasury bonds
and live on the income. Studies have shown
that it is safe to take about 4 percent a year
from a retirement portfolio, he said. But rel-
atively few people are in that position.

“For the last 20 or 30 years, the financial
services sector has been telling people to
save for retirement,”” Mr. Pasteris said, but
once people retire they ‘‘face a new dis-
cipline called retirement income planning.”’
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Immediate annuities can provide income
and help people cope financially with several
risks.

““The first risk is longevity,”’ he said, ‘‘the
risk that you could be in a pickle if you live
too long.

“The next is market risk. With a portfolio
of stocks, bonds and cash, what are the re-
turns going to be? More than just returns—
the timing is critical.” Suppose the market
tumbles just when a person retires. ‘‘Liosses
early can have a devastating effect,” he said,
because a shrunken portfolio will not
produce enough income. “‘If a poor return pe-
riod is later, everything can be fine.”

Inflation is the third risk, and on annu-
ities, inflation protection is available as an
option. ‘“Even if it is only 2 or 3 percent, if
you retire at 65 and live till 85, 90 or 95, infla-
tion could have a huge impact,” Mr. Pasteris
said.

Health problems are another risk. A com-
fortable monthly income stream can ease
those costs not covered by Medicare and sec-
ondary insurance.

Overspending is a risk for some retirees
who have been looking forward to travel and
the good life. ““Can you resist the urge to dip
into your nest egg and withdraw too much
too early?” he asked. If not, putting the
principal into an immediate annuity and liv-
ing on the cash flow will require some finan-
cial discipline.

The median policy size is around $60,000,
Mr. Pasteris said, and about half the policies
are bought through I.R.A.’s or retirement
plan rollovers, continuing the tax-deferment
on those plans until income is paid out. If an
annuity is bought with after-tax money, part
of the payout is considered a return of prin-
cipal and is not taxed.

Mr. Pasteris said, ‘“We work with cus-
tomers to figure their basic income ex-
penses—food, clothing, rent, medical.” The
next step is to calculate how much will be
met by pensions and Social Security. If the
amount is not enough, a lifetime annuity
can be purchased to make up the difference.
“With the remainder of their savings, people
can get more aggressive if they want,” he
said.

His colleague, Michael Gallo, who is also a
senior vice president, said: “We don’t encour-
age people to be more aggressive. In general
it’s better to be more conservative.”

Mr. Gallo added, “We don’t want people
putting all their money into this.”” The gen-
eral recommendation is 25 to 50 percent of
assets available for investment, although
more could sometimes be appropriate. Peo-
ple should hold some cash in more liquid in-
vestments for emergencies, he said, and they
may want to try a laddering approach, buy-
ing more annuities as they age and costs
rise.

Tim Kochis, the president of Kochis Fitz, a
San Francisco wealth management firm,
would put far less into it. ‘I would devote no
more than 10 percent at the outside,” he
said. ‘It is a function of risk tolerance, risk
management—it can be for someone who is
very risk averse and would otherwise be par-
alyzed.”

“It’s much better than a money market
fund,” Mr. Kochis added, but he advises put-
ting the bulk of a portfolio into stocks.
‘““There’s so much opportunity for long-term
growth if you can withstand the short-term
volatility. That’s the price you pay for long-
term performance, the price of entry. Most
people need to make a portfolio grow.”’

Of course, they also need to sleep at night.

Mr. HARKIN. Madam President, I
also ask unanimous consent to have
printed in the RECORD a letter dated
April 30 from the National Association
of Insurance Commissioners.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL ASSOCIATION OF INSUR-
ANCE COMMISSIONERS, THE CENTER
FOR INSURANCE POLICY AND RE-
SEARCH,
Washington, DC, Apr. 30, 2010.
Hon. CHRISTOPHER DODD
Russell Senate Office Building,
Washington, DC.

DEAR SENATOR DoDD: We are writing to
convey the support of the National Associa-
tion of Insurance Commissioners (NAIC) for
efforts to preserve state regulatory author-
ity over indexed annuities inherent in S.
1389, the Fixed Indexed Annuities and Insur-
ance Products Classification Act of 2009. This
legislation, which would nullify the Securi-
ties and Exchange Commission’s (SEC) Rule
1561A and clarify the scope of the exemption
for annuities and insurance contracts from
federal regulation, will help ensure that con-
sumers continue to benefit from the vital
consumer protections provided by state in-
surance regulators.

The NAIC represents the chief insurance
regulators from the 50 states, the District of
Columbia, and five U.S. territories, whose
primary objectives are to protect consumers
and promote healthy insurance markets. As
regulators vigilantly working towards these
goals, we strongly believe that this SEC rule
is unnecessary and distracts from important
ongoing efforts at the NAIC and in the states
to address emerging issues concerning in-
dexed annuities.

Rule 151A ignores the fact that, at their
core, indexed annuities are insurance prod-
ucts that guarantee purchasers’ principal
and a minimum rate of return. Though index
performance may reduce payments above the
minimum rate of return, the consumer still
has a guaranteed benefit and the funda-
mental risk lies with the company, not the
consumer. For this reason, indexed annuities
are fundamentally insurance products and
should be regulated by state insurance regu-
lators who can approve annuities contracts
before they can be introduced to the market,
monitor individuals involved with the sales
and marketing of the annuities, and regulate
the investments and financial strength of
the issuing company. We believe that the un-
certainties and ambiguities created by the
new SEC regulatory scheme could greatly
hinder these rigorous consumer protections.

Additionally, Rule 151A will greatly con-
strain the product distribution channel. In-
dexed annuities can be sold through several
distribution channels by companies, but
under Rule 151 A indexed annuities would
only be sold through one distribution sys-
tem—the broker dealer channel. Since fewer
people have a broker dealer connection, espe-
cially in the less populated areas, whereas
almost all have an insurance representative,
this product will become less available to
consumers.

Thank you for your efforts to ensure that
states can continue to protect consumers of
annuities. We look forward to working with
you to enact this important piece of legisla-
tion.

Sincerely,
JANE L. CLINE,

West Virginia Insur-
ance Commissioner,
NAIC President.

SUSAN E. Voss,

ITowa Insurance Com-
missioner, NAIC
President-Elect.

KEVIN MCCARTY,

Florida Insurance
Commissioner, NAIC
Vice President.

KIM HOLLAND,
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Oklahoma  Insurance
Commissioner, NAIC
Secretary-Treasurer.

THERESE M. VAUGHAN,

PHD,

NAIC Chief Executive
Officer.

Mr. HARKIN. Madam President,
AARP does not come to this in a neu-
tral position, not a neutral position at
all. They have their own annuities, but
they are not indexed annuities. With
their product. When the downturn
comes, people can lose. People can lose
money in annuities but not in indexed
annuities if held to term. They do not
get the upside; the insurance compa-
nies get that. But they are protected. If
the market goes down, they lose none
of their annuity. That is exactly what
happened in the last downturn.

I would like to call up my amend-
ment, but I guess I am precluded from
doing so. I was waiting for the ranking
member to come back before I made a
request. I was waiting for the ranking
member to come back because I had
been discussing this with him. I know
we are going out at 10:30; is that right,
Madam President?

The ACTING PRESIDENT pro tem-
pore. At 10:40.

Mr. HARKIN. What time does the
Senate reconvene?

The ACTING PRESIDENT pro tem-
pore. At 12 noon.

Mr. HARKIN. Has there been a con-
sent agreement entered as to a certain
time for a vote on cloture?

The ACTING PRESIDENT pro tem-
pore. Yes, 2:30.

Mr. HARKIN. Madam President, I am
going to ask unanimous consent to call
up my amendment.

I ask unanimous consent to set aside
the pending amendment and to call up
my amendment No. 3920.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. AKAKA. I object.

The ACTING PRESIDENT pro tem-
pore. Objection is heard.

Mr. HARKIN. Madam President, I
ask unanimous consent then to call up
my amendment No. 3920, with 20 min-
utes evenly divided, with a vote on the
amendment prior to the cloture vote.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. AKAKA. I object.

The ACTING PRESIDENT pro tem-
pore. Objection is heard.

Mr. HARKIN. Madam President, the
Senator from Hawaii objects to even
having a vote on this amendment. I can
see the Senator wanting to object to
the unanimous-consent request. I just
asked unanimous consent to have a
vote on the amendment, and the Sen-
ator from Hawaii objects to even hav-
ing an up-or-down vote. I wish the Sen-
ator would explain why he is afraid to
have an up-or-down vote. That is just
what I asked for. Isn’t that what the
Senate is for, to try to vote on issues?

I want the record to show that only
one person objected to having a vote on
this amendment, and that is my friend
from Hawaii—and he is my friend—to
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say we cannot even have a vote. I did
not hear any objection from the Repub-
lican side or anybody else. All T ask for
is an up-or-down vote.

Why does the Senator from Hawaii
not even want an up-or-down vote on
this amendment?

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Hawaii.

Mr. DODD. Madam President, will
my colleague and friend yield for 1
minute so I may make a couple of
unanimous-consent requests?

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

AMENDMENT NO. 4003, AS FURTHER MODIFIED

Mr. DODD. Madam President, I ask
unanimous consent that notwith-
standing the adoption of the Vitter-
Pryor amendment No. 4003, as modi-
fied, it be further modified with the
changes that are at the desk.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment, as further modified,
is as follows:

On page 20, line 1, strike ‘‘substantially”’
and insert ‘‘predominantly’’.

On page 20, beginning on line 2, strike ‘‘ac-
tivities” and all that follows through line 5,
and insert ‘‘financial activities, as defined in
paragraph (6).”.

On page 20, line 17, strike ‘‘substantially”’
and all that follows through the end of line
20, and insert ‘‘predominantly engaged in fi-
nancial activities as defined in paragraph
(6).”.

On page 21, line 11, strike ‘‘(6)”’ and insert
the following:

(6) PREDOMINANTLY ENGAGED.—A company
is ‘“‘predominantly engaged in financial ac-
tivities” if—

(A) the annual gross revenues derived by
the company and all of its subsidiaries from
activities that are financial in nature (as de-
fined in section 4(k) of the Bank Holding
Company Act of 1956) and, if applicable, from
the ownership or control of one or more in-
sured depository institutions, represents 85
percent or more of the consolidated annual
gross revenues of the company; or

(B) the consolidated assets of the company
and all of its subsidiaries related to activi-
ties that are financial in nature (as defined
in section 4(k) of the Bank Holding Company
Act of 1956) and, if applicable, related to the
ownership or control of one or more insured
depository institutions, represents 85 percent
or more of the consolidated assets of the
company.

(N

On page 21, line 16, strike ‘‘criteria’ and
all that follows through line 22, and insert
“‘requirements for determining if a company
is predominantly engaged in financial activi-
ties, as defined in subsection (a)(6).”.

On page 37, line 3, strike ‘‘(c)”’ and insert
the following:

(¢) ANTI-EVASION.—

(1) DETERMINATIONS.—In order to avoid
evasion of this Act, the Council, on its own
initiative or at the request of the Board of
Governors, may determine, on a nondele-
gable basis and by a vote of not fewer than
%5 of the members then serving, including an
affirmative vote by the Chairperson, that—

(A) material financial distress related to
financial activities conducted directly or in-
directly by a company incorporated or orga-
nized under the laws of the United States or
any State or the financial activities in the
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United States of a company incorporated or
organized in a country other than the United
States would pose a threat to the financial
stability of the United States based on con-
sideration of the factors in subsection (b)(2);

(B) the company is organized or operates in
such a manner as to evade the application of
this title;

(C) such financial activities of the com-
pany shall be supervised by the Board of
Governors and subject to prudential stand-
ards in accordance with this title consistent
with paragraph (2); and

(D) upon making a determination under
subsection (c)(1), the Council shall submit a
report to the appropriate committees of Con-
gress detailing the reasons for making such
determination under this subsection.

(2) CONSOLIDATED SUPERVISION OF ONLY FI-
NANCIAL ACTIVITIES; ESTABLISHMENT OF AN IN-
TERMEDIATE HOLDING COMPANY.—

(A) ESTABLISHMENT OF AN INTERMEDIATE
HOLDING COMPANY.—Upon a determination
under paragraph (1), the company may estab-
lish an intermediate holding company in
which the financial activities of such com-
pany and its subsidiaries will be conducted
(other than activities described in section
167(b)(2) in compliance with any regulations
or guidance provided by the Board of Gov-
ernors). Such intermediate holding company
shall be subject to the supervision of the
Board of Governors and to prudential stand-
ards under this title as if the intermediate
holding company is a nonbank financial
company supervised by the Board of Gov-
ernors.

(B) ACTION OF THE BOARD OF GOVERNORS.—
To facilitate the supervision of the financial
activities subject to the determination in
paragraph (1), the Board of Governors may
require a company to establish an inter-
mediate holding company, as provided for in
section 167, which would be subject to the su-
pervision of the Board of Governors and to
prudential standards under this title as if
the intermediate holding company is a
nonbank financial company supervised by
the Board of Governors.

(3) NOTICE AND OPPORTUNITY FOR HEARING
AND FINAL DETERMINATION; JUDICIAL RE-
VIEW.—Subsections (d), (f), and (g) shall
apply to determinations made by the Council
pursuant to paragraph (1) in the same man-
ner as such subsections apply to nonbank fi-
nancial companies.

(4) COVERED FINANCIAL ACTIVITIES.—For
purposes of this subsection, the term ‘‘finan-
cial activities’” means activities that are fi-
nancial in nature (as defined in section 4(k)
of the Bank Holding Company Act of 1956)
and include the ownership or control of one
or more insured depository institutions and
shall not include internal financial activities
conducted for the company or any affiliates
thereof including internal treasury, invest-
ment, and employee benefit functions.

(5) ONLY FINANCIAL ACTIVITIES SUBJECT TO
PRUDENTIAL SUPERVISION.—Nonfinancial ac-
tivities of the company shall not be subject
to supervision by the Board of Governors and
prudential standards of the Board. For pur-
poses of this Act, the financial activities
that are the subject of the determination in
paragraph (1) shall be subject to the same re-
quirements as a nonbank financial company.
Nothing in this paragraph shall prohibit or
limit the authority of the Board of Gov-
ernors to apply prudential standards under
this title to the financial activities that are
subject to the determination in paragraph
.

(d)

On page 37, line 15, strike ‘‘(d)”’ and insert
“(e)”.

On page 39, line 3, strike ‘“(e)” and insert
o),

On page 40, line 13, strike ‘‘(f)”’ and insert
(@)
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On page 40, line 21, strike ‘‘(g)’’ and insert
“(h)”.

APPOINTMENT OF COMMITTEE TO ESCORT HIS
EXCELLENCY FELIPE CALDERON HINOJOSA,
PRESIDENT OF MEXICO
Mr. DODD. Madam President, I ask

unanimous consent that the President

of the Senate be authorized to appoint

a committee on the part of the Senate

to join with a like committee on the

part of the House of Representatives to
escort His Excellency Felipe Calderon

Hinojosa, the President of Mexico, into

the House Chamber for a joint meeting.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. DODD. Madam President, I fur-
ther ask unanimous consent—I am
looking at my friend from Arizona—
that after the remarks of the Senator
from Hawaii, the Senator from Arizona
be recognized.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The Senator from Hawaii.

AMENDMENT NO. 3920

Mr. AKAKA. Madam President,
amendment No. 3920 would prevent in-
dexed annuities investors from bene-
fiting from the strong protections pro-
vided by Federal securities laws. That
is the reason I am objecting.

Some consumers have been hurt, in-
cluding some in Hawaii. Deceptive
sales practices have been found to be
used in these products. An individual
in Hawaii pushed equity indexed annu-
ities to collect high commissions at
the expense of senior investors. Those
investors least able to effectively
evaluate financial products need these
Federal protections, without question,
and they have been suffering.

I am not alone in my opposition to
the amendment. As my friend from
Iowa mentioned, AARP is opposed. The
Consumer Federation of America and
the North American Securities Admin-
istrators Association also oppose it.

This matter is under litigation and
under review within the SEC rule-
making process.

Equity indexed annuities are finan-
cial products that combine aspects of
insurance and securities but which are
sold primarily as investments. These
products must have the strong disclo-
sure, suitability, and sales practice
standards provided within the context
of our Nation’s securities laws. The
amendment would preclude State and
Federal securities regulators from pro-
tecting investors from inappropriate
and harmful products.

I am willing to work with my friend
from Iowa to look into this matter fur-
ther. We need to have hearings to know
more about the situation before taking
such a potentially precedent-setting
action as this amendment would. If
this were to prevent securities regula-
tion of a product that clearly has char-
acteristics of a security, we would en-
courage the development of financial
products created to avoid the stronger
protection standards.
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I thank the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

Mr. KYL. Madam President, in the
final hours of debate on this bill, I
think we should be asking ourselves
why we started the whole exercise in
the first place. What is the purpose of
financial regulatory reform? I wish to
address that for a moment this morn-
ing.

Presumably, we all agree the purpose
should have been to tackle the prob-
lems that led to the financial crisis in
the first place. That means serious re-
form must address root causes: most
prominently, too big to fail—ending
that and reining in the two govern-
ment-sponsored enterprises, Fannie
Mae and Freddie Mac, that had a lot to
do with causing the problem in the
first place. Amazingly, despite its
size—and this is the legislation—and
all of the hype that has attended it, the
bill before us fails to address these root
causes.

Moreover, even though Main Street
didn’t cause the problem, the bill is so
extensive in its regulatory reach, it
creates new burdens on Main Street
while continuing the recent pattern—
and one, by the way, Americans are
very fed up with—of using every crisis
as an excuse to involve government in
almost every sector and every aspect of
American life.

Republicans had hoped that once the
bill came to the Senate, improvements
would be made and the final product
would be less partisan. We offered
amendments to improve the bill, but
almost all of these have been defeated.
Along the way, Democratic amend-
ments have been adopted that actually
make the bill worse.

I hoped the bill would be amended to
actually end taxpayer-financed bail-
outs and the concept that companies
can be too big to fail and that it would
protect small businesses from the regu-
latory burdens imposed by the bill and
protect the rights of privacy for peo-
ple’s financial information. But that
didn’t happen, so we are left with a bill
that enshrines into law failed policies
of the past, imposes a massive new bu-
reaucracy on small businesses that had
nothing to do with creating the finan-
cial crisis, and threatens jobs and our
economic growth.

Today, let me address these three
problems in a bit more detail—first,
too big to fail. The very first amend-
ment offered by the majority purported
to end too big to fail. While that
sounds good, the amendment that
passed won’t accomplish the goal. The
amendment has the effect only of de-
claring the intent of Congress. It does
not actually prohibit taxpayer funds
from being used to assist banks, and
that is why I voted against it. It ex-
presses a sentiment, but it is not actu-
ally operative.

As I will discuss, provisions remain
in this bill that enshrine taxpayer bail-
outs forever, even after the removal of
the $50 billion bailout fund. For in-

May 20, 2010

stance, section 113 establishes a Finan-
cial Stability Oversight Council. This
section would give the Federal Reserve
the authority to prop up any nonbank
financial company the council deems
to be a potential threat to systemic
stability.

The council would designate certain
firms as ‘‘systematically significant.”
Market participants would obviously
interpret this to mean too big to fail.
Therefore, the designations would in-
crease moral hazard and perpetuate the
very problem we are trying to fix. So a
new government board based in Wash-
ington would decide which institutions
get special treatment, giving unac-
countable government officials tremen-
dous authority to pick winners and los-
ers, resulting in a competitive advan-
tage for the winners.

What determines whether a nonbank
financial institution is a threat to sta-
bility? Among other possible consider-
ations, ‘“‘any other factors that the
Council deems appropriate,” according
to the bill. Such broad authority would
allow the council to protect and pro-
mote or to hamper firms based on
whatever it deems appropriate—‘‘any
other factors.”

Section 1155 of the bill, entitled
“Emergency Financial Stabilization,”
also guarantees bailouts. Here, the
FDIC would be allowed to create a new
program of unlimited size to guarantee
the obligations of depositories and
holding companies with depositories.
Since there is no requirement that a
company that receives the guarantees
and defaults on its obligations be taken
into bankruptcy, the FDIC and Treas-
ury could prop up whatever company
they choose.

So this bill does not end too big to
fail. If we had truly wanted to do that,
we would have passed the Sessions
amendment. This amendment would
have struck the entire liquidation au-
thority section from the bill and re-
placed it with a bankruptcy process for
nonbank financial institutions. It also
would have prohibited bailout author-
ity and made needed adjustments so
that a few provisions of the U.S. Bank-
ruptcy Code to provide necessary flexi-
bility to deal with the failure of large
financial firms, such as Lehman Broth-
ers, would work. In other words, it
would have ended too big to fail.

The second area I mentioned was the
government-sponsored enterprises. No
debate on too big to fail would be com-
plete without a discussion of Fannie
Mae and Freddie Mac. These are the
two government-sponsored enterprises
given the authority to acquire mort-
gages. It seems to me almost uncon-
scionable that this bill does not even
attempt any reform of these two insti-
tutions given the fact they were a large
part of the creation of the problem.
And it is not because Republicans
haven’t tried. We have. The reckless
behavior of these two institutions—by
the way, institutions that have come
to epitomize too big to fail—has surged
through the entire commercial banking
sector and our economy as a whole.
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Let’s recall how central these two
government-sponsored enterprises were
to the housing bubble and the ensuing
collapse of that bubble. For years,
Fannie and Freddie backed mortgages
that were issued to too many people
who could not really afford them. The
two GSEs reaped enormous profits,
while recklessly taking advantage of
the government’s intrinsic guarantee
of purchasing trillions of dollars’ worth
of these bad mortgages, including all
those made to risky subprime bor-
rowers. This is the model that allowed
Fannie and Freddie to inflate the
subprime mortgage bubble. But when
the housing market collapsed, the two
GSEs were left with billions of dollars
of bad debt. And guess who is on the
hook for those billions. The American
taxpayers.

These two institutions had their own
dedicated regulator—the Office of Fed-
eral Housing Enterprise Oversight, or
OFHEO. Republicans tried to give
OFHEO more authority, Democrats ob-
jected, and so they allowed the situa-
tion to spiral out of control. The easy
credit fueled rapidly rising homes
prices. As prices rose, so, too, did the
demand for even larger mortgages. So
Fannie and Freddie looked for ways to
make even more mortgage credit avail-
able to borrowers with a questionable
ability to repay.

By 2008, the two GSEs had nearly $5
trillion in mortgages and mortgage-
backed securities. They were overlever-
aged and too big to fail. It was a text-
book example of moral hazard on a
massive scale. I warned about it re-
peatedly.

Today, they hold a combined $8.1 tril-
lion of total outstanding debt. Because
the Federal Government has decided to
cover this debt—by the way, even
though there has never been a vote in
the Congress to authorize this—both of
these entities have recently asked tax-
payers for billions more to cover their
rapidly mounting losses. Recently,
Freddie Mac announced it will need an
additional taxpayer bailout of $10.6 bil-
lion, and that is after it lost $6.7 billion
during the first quarter of this year. In
10 of the last 11 quarters, Freddie Mac
has lost a total of $82 billion, which is
twice the amount it earned over the
previous 30 years. Fannie, too, just re-

cently asked taxpayers for more
money—$8.4 billion—to cover its soar-
ing losses.

Since the Federal takeover of Fannie
and Freddie, taxpayers have lost $145
billion propping them up—just two
companies. And since the Treasury
Secretary recently lifted the bailout
cap, taxpayers are responsible for un-
limited losses at these institutions.

The Associated Press summed up the
situation succinctly. It wrote last
week:

The rescue of Fannie Mae and sister com-
pany Freddie Mac is turning out to be one of
the most expensive after effects of the finan-
cial meltdown.

So why not embrace real reform and
relieve the taxpayers? We know some
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of our friends on the other side believe
we have an obligation to trim Fannie’s
and Freddie’s sails. Republicans offered
three amendments, all of which at-
tracted bipartisan support—one each
from Senators McCAIN, CRAPO and EN-
SIGN—that would have done exactly
that. But they were all rejected by the
majority.

The alternative side-by-side amend-
ment that was adopted instead is
meaningless. Rather than rein in
Fannie and Freddie, this amendment
really established that Congress will
commission a study on conservatorship
of the two GSEs from Treasury Sec-
retary Timothy Geithner. As the Wall
Street Journal asked in an editorial, if
a study is so key to dealing with the
GSEs, what has Mr. Geithner been
doing in the last 17 months since the
crisis? Let’s also remember that it was
Mr. Geithner’s Treasury Department
that lifted the $400 billion GSA bailout
cap last Christmas Eve.

Let’s be absolutely clear: Every day
Fannie and Freddie remain in their
current form is a day U.S. taxpayers
are subsidizing their activities. This
bill does nothing to change the status
quo, and I think taxpayers deserve bet-
ter.

The third area I wanted to mention is
the so-called consumer protection and
its effect on small businesses—this Bu-
reau of Consumer Financial Protec-
tion. Well, small businesses across my
home State of Arizona and, indeed,
across the country are very worried
about the intrusive new bureaucracy
here intended for consumer protection.
Of course, all of us support consumer
protection. I don’t know of anybody
who doesn’t. The question is how you
do it and to whom it applies.

We create a lot more cost to con-
sumers if we make the regulation so
expensive and inefficient that con-
sumers actually wind up paying more
money than they would have other-
wise. That is what has happened with
the credit card legislation we pre-
viously passed, and it could happen
with this legislation as well, thanks to
a newly created Bureau of Consumer
Financial Protection.

The bill establishes new restrictions
on credit through so-called consumer
protection provisions by limiting or re-
configuring credit options that are cur-
rently available to us. The bill gives
the new bureau a budget of up to $650
million—an amount that is more than
double what the FTC has requested for
its economy-wide consumer protection
activities. This money is to be spent as
the director of the BCFP wishes, with
no oversight or veto authority by Con-
gress or the administration.

Moving regulatory authority for con-
sumer protection to a new bureau with
broad powers would add to an already
complex layer of regulation these busi-
nesses are forced to navigate, creating
uncertainty that would likely make it
more difficult to comply with existing
regulations.

My staff and I regularly hear from
constituents who are trying to find

S4033

ways to pay off their outstanding
debts. I am concerned that duplicative
regulation has the potential to have
the unintended consequence of making
it more difficult for individuals and
families to manage their debts.

Moreover, the proposed consumer
protections reach beyond credit cards,
restricting the availability of all forms
of credit. These reductions in credit
also mean declines in job creation
since many small business startups use
things such as home equity debt and
sometimes credit cards as their sources
of funding. Obviously, this poses a seri-
ous threat to our economy.

A recent New York Post op-ed by
Mark Calabria stated:

New restrictions on credit are likely to
cost our economy tens of thousands of jobs a
year.

Of course, no one intends this result.
No one wants to raise costs on small
businesses. But that is the inevitable
result of a policy that is written too
broadly. That is one reason the Cham-
ber of Commerce, for example, opposes
this bill.

Some of my colleagues have sug-
gested that the Bureau of Consumer Fi-
nancial Protection would be signifi-
cantly different from the Consumer Fi-
nancial Protection Agency that was
written into the House bill that passed
last year. Well, I respectfully disagree.
While the new bureau would not be of-
ficially independent, it would effec-
tively function as an independent,
stand-alone agency with rule-writing
powers and enforcement authority;
whereas, the Consumer Financial Pro-
tection Agency would be responsible
for its own financing, this Bureau of
Consumer Financial Protection would
enjoy an automatic funding stream
from the Federal Reserve. Given the
close similarities between the two pro-
posed consumer units, it is construc-
tive to consult a study released last
year by economists David Evans and
Joshua Wright. After analyzing the
Consumer Financial Protection Agency
Act, they concluded it would ‘‘most
likely result in a significant reduction
in the availability of credit to con-
sumers.”’

““A significant reduction in the avail-
ability of credit.”” Of course, that is not
what the authors intend, but that
would be the probable result.

In my view, the potentially serious
costs of this Consumer Financial Pro-
tection Bureau do not justify its pur-
ported benefits. We all want to shield
consumers from real abuses and exploi-
tation, but this is not the right way to
do it.

As the National Review recently edi-
torialized, ‘“To the extent that existing
consumer safeguards need strength-
ening, the task can be accomplished
without launching a massive new bu-
reaucracy that would negatively affect
credit access and economic growth.”

In conclusion, I hope my colleagues
will ask themselves this question: Why
is it that the CEOs of large companies
such as Goldman Sachs and Citigroup
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favor this bill? The reason is simple:
The legislation would entrench their
privileged status. It would institu-
tionalize the idea that certain big fi-
nancial firms deserve preferential
treatment by Federal regulators. These
firms would be insulated from the neg-
ative effects of the new consumer pro-
tection bureaucracy. However, that bu-
reaucracy would severely diminish
credit access for small businesses and
middle-class Americans.

What we have before us is a bill that
is supported by Wall Street but op-
posed by the Chamber of Commerce,
the Business Roundtable, and many
others on Main Street.

For all these reasons that I have dis-
cussed and others, despite my strong
desire to enact prudent financial re-
form, I cannot support this legislation.
It does not effectively take on the fun-
damental problems that we all agree
needed to be addressed.

I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DODD. Madam President, I ask
unanimous consent the call of the
quorum be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

———

JOINT MEETING OF THE TWO
HOUSES—ADDRESS BY PRESI-
DENT FELIPE CALDERON
HINOJOSA OF MEXICO

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate stands in recess until 12 noon.

Thereupon, the Senate, at 10:40 a.m.,
recessed until 12 noon, and the Senate,
preceded by the Vice President, JOSEPH
R. BIDEN, Jr., the Secretary of the Sen-
ate, Nancy Erickson, and the Deputy
Sergeant at Arms, Drew Willison, pro-
ceeded to the Hall of the House of Rep-
resentatives to hear an address to be
delivered by President Felipe Calderon
Hinojosa of Mexico.

(For the address delivered by the
President of Mexico, see today’s pro-
ceedings of the House of Representa-
tives.)

Whereupon, at 12 noon, the Senate,
having returned to its Chamber, reas-
sembled and was called to order by the
Presiding Officer (Mrs. HAGAN).

RESTORING AMERICAN FINANCIAL
STABILITY ACT OF 2010—Continued

The PRESIDING OFFICER. The Sen-
ator from New Hampshire is recog-
nized.

Mrs. SHAHEEN. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DURBIN. I ask unanimous con-
sent that the order for the quorum call
be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. I ask unanimous con-
sent to speak as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

IMMIGRATION REFORM

Mr. DURBIN. Madam President, I
just left the address of President
Calderon to the joint session of Con-
gress in the House of Representatives. I
think President Calderon’s speech to
Congress and to the American people
was important and timely and really
touched some issues of controversy
which we cannot ignore.

He acknowledged the fact that his
country is being torn apart by drug
gangs and drug cartels. He acknowl-
edged the obvious: the object of their
commerce is to sell drugs in the United
States of America. Our insatiable appe-
tite for narcotics is creating a situa-
tion where people are engaged in law-
lessness and violence and murder and
mayhem in his country. We have to ac-
knowledge that as the reality of the re-
lationship between our two countries.
It is not enough for us to lament the
violence in Mexico without equally
being prepared to say we have to do
something on our side of the border to
deal with drugs moving into the United
States and the market for those drugs
in our cities and States.

He also raised the important issue
about the firearms that are flowing
from the United States of America into
Mexico, into the hands of these lawless
members of these drug cartels. In the
last several years, he told us, some
75,000 firearms have been confiscated.
They believe 80 percent of them came
from the United States, and many of
them were military-type weapons, as-
sault weapons and the like. He said—
and I am sure it was not welcome to all
corners on Capitol Hill—that we have
to accept our responsibility when it
comes to sensible gun safety and sen-
sible gun laws.

The Supreme Court has said that
under the second amendment, individ-
uals are entitled to possess firearms for
self-defense and for legitimate and
legal purposes. The President of Mex-
ico doesn’t question that. I don’t ei-
ther. But the people who are buying
and shipping guns into Mexico from the
United States are not engaged in the
type of protected constitutional activ-
ity the Supreme Court has noted. They
have gone way beyond that. They are
using, unfortunately, an open system
in the United States to feed a drug war
in a country south of us. So what are
the results of this drug war? Thousands
of innocent people are being Kkilled. It
is true that the gang violence back and
forth results in the death of criminals
on both sides, but innocent people are
being caught in this crossfire in Mexico
as well.

I might also add that the lawless na-
ture of the situation in the northern
part of the border is forcing more peo-
ple into migration into the TUnited
States. It is not just the economics
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that drives people across the border; it
is also the fear that they have to con-
tinue to live within communities and
cities that are rife with violence.

I am glad the President of Mexico
came forward to speak to these issues.
We addressed them earlier this week in
my Subcommittee on Human Rights
and the Law in the Senate Judiciary
Committee. We had testimony from ex-
perts in the administration and outside
the administration. It is obvious we
need to do more to support Mexico, to
try to do what we can to end this vio-
lence and the root causes of it on both
sides of the border.

But there was one other issue the
President of Mexico raised which needs
to be discussed honestly. Yesterday,
the First Lady of the United States
visited an elementary school in a sub-
urb of Washington with the First Lady
of Mexico. Their purpose was to salute
this school because of the physical ac-
tivities that were available to the stu-
dents and their commitment to a
healthy lifestyle, which has been one of
the real causes the First Lady has es-
poused in her role.

Then she had a little meeting there.
You probably saw it on television.
There were some small children around
who asked questions, and one little girl
said to the First Lady—she wanted to
know why Obama, the President, was
taking everybody away who does not
have papers. This first-grader asked
that question, sitting in with about a
dozen other schoolchildren. And, of
course, the First Lady of Mexico was
sitting alongside our First Lady.

The First Lady, Michelle Obama,
said: That is something we have to
work on, right, to make sure people
can be here with the right kind of pa-
pers.

Then this first-grader, this six- or
seven-year-old girl, said: But my mom
does not have any papers.

She blurted that out. I would say
that was a telling moment for us in the
United States to pause and reflect on
what we are engaged in and what we
are refusing to do in Congress. Had this
young girl, this first-grader, made that
statement in the State of Arizona
today, it is my understanding their
new law would have compelled an in-
vestigation of her family. What she
said could create reasonable suspicion
that someone in her family was here il-
legally. That innocent statement by
that first-grader could have launched
an investigation and an arrest and de-
portation. Is that where we are in
America today? Is that what we have
come to? I hope not.

I hope we accept our responsibility
here in Congress. The President of
Mexico invited us, challenged us—and
he should—to do our job here to deal
with comprehensive immigration re-
form. It is long overdue. We have to
deal with our border situation, with
the workplace situation, and with the
fact that there are millions of people
here today undocumented. We have to
decide what is a just outcome for their
fate.
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I listened to many of my colleagues
say: Well, I will not talk about any

comprehensive immigration reform
until we seal the border. Seal the bor-
der.

We should reflect on the obvious. The
border between the United States and
Mexico is the longest international
border in the world between two coun-
tries, almost 2,000 miles long. And
across that border every day, tens of
thousands of people travel legally be-
tween the two countries—in commerce,
on vacation, moving from one place to
another, tens of thousands each day.
We estimate that 250 million people le-
gally cross the border between the
United States and Mexico every single
year. We also estimate that during the
course of a year, 500,000 people cross
that border illegally—250 million Ile-
gally, 500,000 illegally.

I hope those who stand and say we
have to seal the border are not sug-
gesting we end all commerce and all
travel between the United States and
Mexico. That would work a great hard-
ship on both nations as we try to ship
our goods and services to them for pur-
chase, and they do the same. The trade
between the two countries is an impor-
tant part of both of our economies.

But we do have to do what is reason-
able and as complete as possible to deal
with those borders, to make certain we
reduce the flow of those who are com-
ing in illegally. To say we are going to
seal them off to the point where no one
crosses illegally is perhaps to set a
standard no one would ever be able to
meet. I analogize it to saying that on
I-95 near Washington, DC, we want to
guarantee that no car or truck will
pass along that interstate today ille-
gally carrying narcotics or firearms.
How would you enforce it? Could you
stop all of the traffic? I assume that is
one way to do it. But could you guar-
antee that each car and truck is com-
ing through legally should you do it?

So let’s start with the premise that
we need to have better enforcement at
the borders. We need more people there
even though we have dramatically in-
creased the agents who are working
there. We need the very best tech-
nology to stop the illegal flow of people
or other goods across that border. We
need to have obstacles where they
work but acknowledge that they are
not the complete answer to the chal-
lenge. But let’s not stop the conversa-
tion by requiring that we have a per-
fect border. There is not a perfect bor-
der in the world today. People get
across borders. Things cross borders.
They may not do it legally.

Secondly, we need to move forward
with enforcement in the workplace. 1
salute Senator SCHUMER from New
York, who has been working on this
issue for quite a long time now.

He has come up with the notion that
there would be an identification card
associated with Social Security num-
bers so we would be able to establish
when a person goes for a job that that,
in fact, is a valid Social Security num-
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ber belonging to a person with a cer-
tain name whom we can identify per-
haps by biometric identification as the
person standing before you. That would
give employers peace of mind to know
they are not hiring someone who is
here in undocumented or illegal status.
It is an important step forward so we
can make sure the workplace is not an
opportunity for those who come here
illegally.

Finally, we have to deal with people
who are here and do it in an honest and
humane way, making certain we don’t
allow anyone who is a danger to Amer-
ica to remain but also say to those who
have obeyed the laws and are willing to
pay taxes and fines that they will be
given a chance—a chance.

The last point I wish to make goes to
this particular instance that was in the
paper this morning involving the First
Lady. Ten years ago I got a call in my
office in Chicago from a Korean Amer-
ican, a woman who was a single mom
who owned a dry cleaners. She had four
children. Her oldest daughter had come
to the United States with her from
Korea when she was 1 or 2 years old.
She was now 18 or 19 years of age and
had been accepted to college. Her mom
called because when she was filling out
the application, there was a question
about her daughter’s citizenship and
nationality. She said she was not cer-
tain because they had never filed any
papers for her daughter, and they
wanted to know what to do. They
called Senator DURBIN’s office. So we
checked into it with the immigration
service and were advised that the girl,
18 or 19 years old, in the United States
for 16 or 17 years, since she was a baby
was, in fact, here illegally. The immi-
gration service said there was only one
recourse. She had to leave the United
States and return to Korea for 10 years
before she could be considered for legal
status, 10 years to a country she has
never known. It was because of that
situation that I introduced the DREAM
Act.

The DREAM Act says if you were
brought here to America as a child, if
you have lived in this country without
a criminal record that would disqualify
you, if you graduate from high school,
if you have no moral flaws that might
disqualify you otherwise, you have an
opportunity to reach legalization one
of two ways: You may volunteer to
serve in our military or you may com-
plete 2 years of college. I introduced
that 10 years ago because I thought it
was reasonable. We are not a nation
that penalizes children for the crimes
of their parents. The tens of thousands
of young people who have never known
another country but the United States
and only want to be part of our future
deserve a chance. We cannot, we should
not, deport them.

When I think about what happened to
the First Lady yesterday with the 6-
year-old girl, I wonder, 10 or 11 years
from now, if she is still here in the only
country she has ever known, if she
came here perhaps in undocumented
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status, what will happen to her? I have
met many like her, many who have
completed high school, college, grad-
uate school, and beyond. They have no-
where to go. They have no country.
Their talents cannot be used to make
this a better nation in and of itself.
They could be our next nurse, teacher,
doctor, engineer, business leader. They
don’t have a chance.

I hope my colleagues will consider
cosponsoring the DREAM Act. We can
save the big debate for comprehensive
immigration reform. I support it. But I
hope they will believe and join me in
this one part of it to say that we won’t
penalize the children for this conten-
tious, divisive political debate on im-
migration. Before the end of the year,
I want us to take up comprehensive im-
migration reform. I thank Senator
SCHUMER and others who have included
the DREAM Act in the bill. I hope we
can move forward. I think the experi-
ence of the First Lady yesterday is an
indication that immigration is an issue
whose time has come.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. MENENDEZ. I ask unanimous
consent that the order for the quorum
call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 4064

Mr. MENENDEZ. Madam President, I
rise to speak about an amendment I
hope is noncontroversial and one that
creates jobs. When one of my col-
leagues on the other side of the aisle is
present, I will make a unanimous con-
sent request, but I will start off by
speaking on the amendment.

Amendment No. 4064 would create
more than 40,000 new jobs. It would
help revitalize Main Street in some of
the economically hardest hit commu-
nities all around the country and at no
cost to the taxpayer. We have been
talking a lot about the financial crisis
and how to prevent the next one. That
is obviously important. It is essential
work. But what we cannot lose sight of
is the devastating impact this crisis
has had on small businesses and eco-
nomic development in local neighbor-
hoods and communities.

I, like many in this Chamber,
watched in frustration as the ranks of
the unemployed rose to 15 million peo-
ple and the unemployment rate in-
creased to nearly 10 percent. I, like
many of you, have watched in frustra-
tion as small businesses shut their
doors, unable to get the credit they
needed to keep the lights on.

The problem is the big banks—the
same banks that took billions upon bil-
lions of dollars in TARP funds—are not
making loans to small businesses. Ac-
cording to a just-released report by the
Congressional Oversight Panel, Wall
Street’s largest banks reduced their
small business loan portfolios between
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2008 and 2009 by more than double the
overall drop in lending.

Let me read you the conclusion of
that report. It says:

Small business credit remains severely
constricted. Unable to find credit, many
small businesses have had to shut their
doors, and some of the survivors are still
struggling to find adequate financing.

So despite all of our efforts to restore
liquidity in banks, they refuse to hold
up their end of the bargain and are not
lending to small businesses.

We know small businesses are the en-
gines of growth. More than 99 percent
of American businesses employ 500 or
fewer employees, and together these
companies employ half of the private
workforce and create 2 of every 3 new
jobs. So the question throughout the
recession has always been, How can
small businesses get the credit they
need not only to keep the lights on but
to grow and create jobs, to get the
economy humming again?

Today, we are showing signs of im-
provement. We have stopped job losses,
from three-quarters of a million jobs,
to over 260,000 jobs created last month.
The economy is recovering, but there
are still millions of people who do not
have work—people who expect us to do
something to help them.

I believe this bill we are passing is es-
sential to an economic recovery. In
making our banking system more se-
cure and stable, we are directing banks
to focus on the core business of lending
and extending credit, rather than the
reckless casino speculation that
brought us to this recession.

But we can also do something that is
more direct and more immediate to
help jump-start more job growth. We
can invest directly in small businesses
and local communities by supporting
community development financial in-
stitutions or, as they are called, CDFIs.
Based on what we know about this
community from its historic perform-
ance, the amendment I am proposing
will create approximately 40,000 new
jobs by authorizing the government to
guarantee bonds issued by qualified
CDFIs for community and economic
development loans. And best of all,
there are no pay-go implications.

As their name implies, the primary
mission of community development fi-
nancial institutions is to foster eco-
nomic and community development in
underserved areas. They have a proven
track record of job creation and are ar-
guably the most effective way to infuse
capital in underserved areas for com-
munity and economic development.

CDFIs leverage public and private
dollars to support economic develop-
ment projects, such as job-training
clinics and startup loans for small
businesses in areas full of potential but
desperate for development. CDFIs have
been hit hard by the recession because
they have had to rely on big banks for
capital. As we have seen, that capital
is neither affordable nor accessible.

I am proud to have bipartisan sup-
port on this amendment. Senator
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SNOWE is a cosponsor, as are Senators
JOHNSON, LEAHY, and SCHUMER, and I
want to say to all of our cosponsors, we
thank you for your support.

The idea is simple: If big banks do
not care about lending to small busi-
nesses and communities in need of cap-
ital, then we should empower the very
organizations that do care, that make
it their mission every day to rebuild
Main Streets across this country, and
that are ready and willing to do even
more if they only had the resources
and tools to meet the growing demand.

So I ask all of us in this Chamber, do
we want to go home to our States and
tell the folks on Main Street that, no,
we did not think they deserved the
loan guarantees—that would not cost
taxpayers a dollar but would create
more than 40,000 new jobs? I certainly
do not think so.

We have talked a lot about pro-
tecting Main Street from Wall Street
here in the last few weeks, but we have
not talked about doing anything di-
rectly to benefit Main Street. Here is
our chance. Again, we know the big
banks have dried up their lending to
small businesses. We know small busi-
nesses are the engine of economic
growth.

I am proposing an amendment that
would not wait around for the big
banks to start lending again while
Main Street businesses continue to
struggle to meet payroll. I am pro-
posing an amendment that would give
our communities the guarantees they
need to get lending started again to
put money into our engines of job
growth—and all without any pay-go
implications, without any cost to the
Federal taxpayers.

I urge my colleagues to join us in
supporting this important amendment
and to help small businesses create
jobs on Main Street. I appreciate that
Senator SNOWE, Senator JOHNSON, and
others—Senator SCHUMER—have joined
us on this effort.

Madam President, seeing the distin-
guished ranking member of the Bank-
ing Committee is now on the floor, I
ask unanimous consent to set aside the
pending amendment and call up my
amendment No. 4064, which is the CDFI
amendment, and ask unanimous con-
sent for a vote on this amendment
prior to the cloture vote.

The PRESIDING OFFICER. Is there
objection?

Mr. SHELBY. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. MENENDEZ. Madam President, I
regret that my dear friend and col-
league from Alabama has the need to
object. This is an opportunity, with a
bipartisan amendment, to help Main
Street and small businesses; an oppor-
tunity to create 40,000 jobs; an oppor-
tunity to do it without cost to the tax-
payers; an opportunity to do it with or-
ganizations, CDFIs, that have a proven
track record; an opportunity to lend to
Main Street because big banks are not
doing it.
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We all lament the lack of job growth.
We all lament the lack of access to
capital. This would be a tremendous
opportunity to do that. So I do hope I
can work with Senator DoDD and Sen-
ator SHELBY to get this in order prior
to the cloture vote or hopefully, if we
do not achieve that, to be able to get
this in any managers’ amendment. It is
bipartisan. It creates jobs. It does not
cost the taxpayers any money. I do not
know how much more you can come to
the floor and offer an amendment that
should have bipartisan support than an
effort like that.

With that, Madam President, I yield
the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. FRANKEN. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRANKEN. Madam President, I
ask unanimous consent that it be in
order to offer amendment No. 3902, my
amendment with Senator SNOWE, to
create an Office of the Homeowner Ad-
vocate to help prevent mistaken home
foreclosures, and that it be voted upon
at the appropriate time.

The PRESIDING OFFICER. Is there
objection?

Mr. SHELBY. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. FRANKEN. Madam President, I
am truly disappointed that my col-
league would object to an amendment
such as this one. This amendment does
not contain any new appropriations or
authorization of appropriations. But,
more importantly, it is about helping
people who have worked their whole
lives to own homes but now are at risk
of losing them, often through abso-
lutely no fault of their own.

When I last spoke about this on the
Senate floor, I told my colleagues
about a woman named Tecora, a home-
owner from south Minneapolis. Tecora
now owes $317,000 on a $288,000 loan due
to an exotic mortgage called an option
ARM—or option adjustable rate mort-
gage—that made her monthly pay-
ments double.

Tecora has not missed a mortgage
payment, but unless something
changes, she is going to lose her home.
She had been looking forward to retire-
ment, but now she looks at her future
with a sense of dread. “I'm squeaking
by,” she told the Minneapolis Star
Tribune, ‘“‘by the plaque on my teeth.”

It shouldn’t have to be this way.
President Obama created a program
known as HAMP to encourage mort-
gage servicers to modify people’s loans
and help keep homeowners in their
homes. But this program, while a good
start, has been plagued by mistakes.
Tecora’s mortgage servicer told her
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that her file is closed because she vol-
untarily left HAMP, but she never did.
In other words, the servicer made a
mistake. Now she is fighting to get her
mortgage modified so she can afford to
keep her house.

The amendment Senator SNOWE and I
are proposing would set up a tem-
porary—temporary—homeowner advo-
cate within the Treasury Department
to fix problems with HAMP. This
amendment is supported by the Treas-
ury Department. The White House de-
clared it 1 of the top 10 amendments
that would improve the Wall Street re-
form bill. Also, it is supported by con-
sumer groups from around the country,
ranging from Americans for Financial
Reform to Consumers Unions, SEIU,
and the National Council of La Raza. It
is also supported by the superintendent
of the New York State banking system
who called it a ‘‘big step forward for
homeowners.”’

When you boil it down, this amend-
ment is about one thing: making sure
homeowners know someone has their
backs. The amendment would establish
a temporary office that homeowners
can call when they are having problems
with HAMP. Homeowners need to know
someone is looking out for them, some-
one with the authority to actually fix
the problems. People should not be los-
ing their homes just because the mort-
gage servicers lose their paperwork or
misunderstand eligibility for HAMP.

When homeowners call in with a con-
cern, this new office has two important
powers. First, it could make sure
servicers obey the rules of the program
or suffer the consequences. But at least
as important, it makes sure people’s
homes don’t get sold right away, giving
the homeowner advocate time to re-
solve the problem. People’s homes are
being lost to mistakes—let me repeat
that. People’s homes are being lost to
mistakes every day in Minnesota, in
Nevada, in South Carolina, in Georgia.
We need a homeowner advocate to stop
these mistakes before it is too late for
these homeowners.

The homeowner advocate is modeled
after the Office of the Taxpayer Advo-
cate. That office has been extremely
successful, looking out for taxpayers
when the system fails them. The Home-
owner Advocate’s Office, while tem-
porary, would do exactly the same.

As I mentioned before, this amend-
ment does not authorize any additional
appropriations. It would be funded by
existing HAMP administrative funds.

I am glad this amendment is a bipar-
tisan effort, and I am sorry to hear the
objection from my colleague. I hope we
can work together to figure something
out. I think we have been doing a lot of
that during this whole process, and I
certainly respect the ranking member
for the work he has been doing in that
regard.

I wish to end with this: Protecting
homeowners isn’t left or right. It isn’t
liberal or conservative. It is just the
right thing to do. It is the smart thing
to do.
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Thank you. I yield the floor, and I
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. WHITEHOUSE. Madam Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WHITEHOUSE. Madam Presi-
dent, I wanted to discuss very briefly
an amendment that I have filed with
respect to the independence of com-
pensation consultants.

As we all know, executive compensa-
tion has been a significant issue in this
country. Much of executive compensa-
tion is set on the advice of compensa-
tion consultants. I had an interesting
meeting earlier this year with the
Obama administration’s ‘‘pay czar,” he
is called, and he said when he was in
the process of trying to work out how
he should try to restructure executive
compensation, he tried to find an inde-
pendent compensation consultant to
advise him. He found he could not find
a single compensation consultant in
the country who met his standards for
independence.

This amendment would ask the Secu-
rities and Exchange Commission to set
standards for independence for com-
pensation consultants, so that when,
consistent with this legislation, the
compensation committee of a board
has to evaluate which compensation
consultant to hire, they get an inde-
pendent seal of approval from the SEC,
and they can know they are doing the
right thing; and, of course, we can as-
sure that we have independent com-
pensation consultants and not people
who get paid in order to encourage
higher salaries for CEOs in our coun-
try.

I had a brief discussion about this
with the chairman. He expressed some
interest in it. I understand we will be
continuing to work together to try to
get this language incorporated into the
final bill. I expressed my appreciation
to him for his consideration. I believe
it matches the language on the House
side, so maybe it is something we can
do in conference. But, clearly, this
question of compensation is an area
where the chairman has been a leader,
and I look forward to working with
him.

Mr. DODD. Madam President, in re-
sponse to my colleague, I thank him.
He was been very active in the debate
on this bill. I am grateful for his
thoughts and ideas. This is a very im-
portant proposal—one that we have not
adopted. It is in the House bill. I told
my friend I would be anxious to pursue
the idea he has incorporated because,
obviously, this is subject matter that
has probably evoked more public inter-
est almost more than any other aspect
of the crisis over the last 2 years. Obvi-
ously, people have lost homes and jobs
and retirement income and the eco-
nomic damage done to the country; but
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people seemed to understand this issue
from the very beginning more than al-
most anything else, particularly in
light of the fact that taxpayers were
writing the check of $700 billion to sta-
bilize, we are told, and preserve many
of these institutions.

What was degrading to many people
is, in the midst of all that, we watched
some executives take excessive bonuses
who could only receive them because
the American taxpayer stabilized and
preserved those companies as a result
of that legislation.

What also bothered me beyond that, I
might have thought at some particular
point the executives might have ex-
pressed their appreciation to the Amer-
ican taxpayers for stabilizing and sav-
ing some of these institutions. They
not only didn’t do that, in most in-
stances they went out and took signifi-
cant bonuses that were only available
because the companies had been saved
by the American taxpayer. So this
issue is one that I think had more to do
with inflaming public passions about
what happened almost more than any-
thing else I can think of.

Our colleague from Rhode Island has
crafted a proposal that would go to
deal with this issue. I applaud him for
that. I hope we can work something
out that will meet his concerns.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr.
BURRIS). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ENSIGN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ENSIGN. Mr. President, the
American people have accused Wash-
ington and this Chamber of being far
too partisan, and they have been right.
But I would venture to guess that we
can reach a bipartisan agreement on
the fact that our economy has taken a
major hit over the last few years—a hit
that I would argue we have yet to re-
cover from. So here we are, debating
another massive bill that is supposed
to stave off another economic disaster.
But does it do that?

I am sure that most here are familiar
with the children’s tale of the boy who
cried wolf far too often. The problem
faced by this character was that when
there was an emergency—such as the
wolf verging on attack—there wasn’t
anyone around to take that alarm seri-
ously. This is the path we are heading
down.

The Senate is passing a massive bill,
after many other massive bills that we
have passed, and expanding the Federal
Government to an unsustainable level,
all in the name of avoiding another
economic downturn. But what we are
doing here is setting our country up on
a course that we cannot correct and
creating unintended consequences that
may ultimately rain more economic
damage down on the American people.
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I think it is important to remind the
American people why the government
felt it necessary to use taxpayer dol-
lars to bail out the GSEs—Fannie Mae
and Freddie Mac. They did this because
they claimed the two companies were
too big to fail. The idea that the failure
of two mortgage companies could bring
down the whole U.S. economy was
frightening to many, but confusing to
many more. Make no mistake about it,
this was a problem the Congress cre-
ated.

Beginning in the 1990s, Congress de-
cided to expand the goals of the Com-
munity Reinvestment Act by writing
laws designed to encourage the GSEs—
Fannie Mae and Freddie Mac—to meet
certain affordable housing goals, giving
Fannie and Freddie government per-
mission to buy subprime home loans.
This of course created an incentive for
lenders to make more and more bad
loans since the GSEs would stand
ready to buy them and take on the
risk.

We now know, however, that it is the
American taxpayer who actually was
taking on this risk. Before September
2008, few Americans realized that
Fannie and Freddie had taken over the
subprime markets and were single-
handedly making the dream of home
ownership a reality for thousands of
Americans. However, those Americans
were realistically unable to afford the
mortgages Fannie and Freddie guaran-
teed. As home after home and neigh-
borhood after neighborhood fell victim
to the home foreclosure plague, Fannie
and Freddie’s losses started to greatly
impact the U.S. economy—hence the
notion of being too big to fail.

I have spent the last 2 years arguing
that the government’s interference in
the situation with a taxpayer bailout
was not the right move to make. By
stepping in, blank taxpayer check in
hand, the government set the Amer-
ican people up for bailout after bailout
of Fannie and Freddie, with no plan in
place to reform these government-
sponsored companies so that taxpayer
support would eventually end.

Last Christmas, the Obama adminis-
tration lifted its $400 billion—$400 bil-
lion—limit to aid Fannie and Freddie.
They took the cap off. They pledged
unlimited support through 2012. This is
unlimited support for Fannie and
Freddie. Imagine what that means. We
don’t have the funds to provide that
kind of support, and the American peo-
ple should not be on the hook for an in-
definite blank check.

In this last month, while we were de-
bating this bill on the floor, Fannie
Mae asked for another $8.4 billion from
the taxpayer and Freddie has asked for
an additional $10.6 billion from the tax-
payer. Is the American taxpayer to as-
sume we will continue to fund the de-
mands for more and more money every
single time they ask? What if this hap-
pens to be a monthly request for the
next 2 years? The American taxpayer
right now has no choice but to pay up.
Simply put, I believe this is ridiculous.
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Fannie and Freddie are referred to as
government-sponsored entities because
the wallets of the American people go
straight into the bank accounts of
these companies. The purpose of this fi-
nancial reform bill before us should be
to protect taxpayers against this con-
cept known as too big to fail, but un-
fortunately it does little to address
this issue.

I offered an amendment to address
the too-big-to-fail issue with Fannie
and Freddie. However, it was defeated,
mostly along party lines. My amend-
ment would have protected the tax-
payers from future bailouts of Fannie
and Freddie by restricting their size so
they do not continue to be too big to
fail. Fannie and Freddie remain large
enough to threaten the stability of our
economy in another economic down-
turn. My amendment would have lim-
ited their size to less than 3 percent of
our GDP. Again, the amendment was
defeated, mostly along party lines.

If the government is arguing we have
to continue bailouts of Fannie and
Freddie because they are too big to
fail, shouldn’t we be doing something
to fix the internal problems of Fannie
and Freddie? Senator McCAIN and Sen-
ator SHELBY introduced an amendment
to protect the taxpayers from Fannie
and Freddie and their too-big-to-fail
state, but once again their amendment
was also defeated along party lines.

Their amendment, of which I was a
cosponsor, would have meaningfully re-
formed these government-sponsored
entities in an orderly fashion. It would
have ended the government takeover of
Fannie and Freddie within 3 years,
would have provided more oversight to
the companies, and would have eventu-
ally eliminated all government sub-
sidies to Fannie and Freddie. This
amendment was a thoughtful, clear-
eyed approach to dealing with the two
companies that drove my State of Ne-
vada and our country into the housing
foreclosure crisis. But again, this
amendment was defeated along party
lines.

Instead of seeking meaningful reform
of Fannie and Freddie through the fi-
nancial reform bill, those on the other
side of the aisle have decided they will
study the issue of Fannie and Freddie.
They have asked the Treasury Depart-
ment to make recommendations on
these companies in 2011. In simple
terms, this means we have punted deal-
ing with the risk of Fannie and
Freddie, the risk they pose to our econ-
omy for another year and, undoubt-
edly, more blank checks are on the way
to Fannie and Freddie.

By the time the Democrats and the
Treasury Department have further
evaluated their risk, 30 months—2v%
years—will have come and gone, with
taxpayers holding up these two compa-
nies with their hard-earned money. I
believe that 1is unacceptable and,
frankly, it is unconscionable to ask the
hard-working taxpayers of this country
to foot the bill for hundreds of billions
of dollars of bailouts when Congress
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and the administration cannot even
come up with a plan for Fannie and
Freddie within 2% years of taking
them over.

Additionally, the bill before us cre-
ates this new Financial Stability Over-
sight Council that will have the au-
thority to vote on which companies
are, in their opinion, too big to fail. As
we saw during the height of the finan-
cial crisis, the government, given the
opportunity, is willing to arbitrarily
select which companies can get govern-
ment support and sponsorship. I believe
this sets a dangerous precedent that
will encourage large companies to take
more unnecessary risk, since they will
ultimately pass any losses associated
with that risk on to the taxpayers in
the form of a bailout.

Under the bill before us, the Finan-
cial Stability Oversight Council, under
the guise of monitoring systemic risk
to the financial system, will have the
unintended consequences of encour-
aging more taxpayer bailouts. This is
because the council has the authority
to identify firms that would ‘‘pose a
threat to the financial stability of the
United States,” and would place those
firms under the Federal Reserve’s su-
pervision.

The benefit of being placed on this
exclusive list is that it comes with a
market understanding that the U.S.
Government stands ready to keep the
company afloat when it gets in trouble.
It means that company will have cer-
tain advantages over its competitors,
including access to cheaper funds from
the Fed. This will consolidate the mar-
ket and enable the company to use the
savings to take bigger and unnecessary
risks. A regulatory structure that fa-
cilitates this kind of moral hazard does
not work.

Remember the boy who cried wolf I
was rehashing earlier? Well, the wolf
came when confronted with the col-
lapse of Fannie and Freddie and the
government rushed in, no plan in hand,
to bail out these companies. Now we
are sitting around debating legislation
that does not even address the risks
they will pose in another economic
downturn. We have to ask the question:
Do we honestly think we are protecting
ourselves from another too-big-to-fail
bailout of Fannie and Freddie?

This bill should have been our chance
to protect the taxpayer and reform
Fannie and Freddie, but we are ignor-
ing this issue altogether and the sys-
temic risk that follows with it.

More simply put: We are ignoring the
American people. The next time the
government cries wolf and steps in to
bail out Fannie and Freddie again, the
American people are going to be up in
arms, as they should be.

We are ignoring the American people
at a time when they have joined to-
gether across this country to shout
from every rooftop, mountaintop, and
platform they can find that they are
done with Dbailouts. Unfortunately,
Washington isn’t listening. People in
this body believe we know better than
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the American people; and if the Amer-
ican people would just sit back and let
us do our jobs, we will figure all this
out. Is that the reality? When Wash-
ington is in charge of something, we
undoubtedly make a larger mess than
what there was to begin with.

Some of us just don’t get it. Some
don’t get that the taxpayer should not
be on the hook for bailing out the fi-
nancial industry when there is a proper
course of action for companies that are
struggling to pay their debts—it is
called bankruptcy. Wouldn’t you agree
that if the bankruptcy process is good
enough for Main Street it should be
good enough for Wall Street?

When the automakers were strug-
gling with an economic downturn, I ar-
gued they should utilize the orderly
bankruptcy process to reorganize. But
the government thought it knew better
and decided to bail them out. The gov-
ernment then decided who the winners
and losers would be in that process in-
stead of following the rule of law.

The same has happened with the fi-
nancial industry. Instead of declaring
bankruptcy, the financial giants wait-
ed for the government to step in and
lend them an American taxpayer hand.
The executives who drove these compa-
nies into the ground when the bailout
came are those same executives who
later received huge bonuses. Does this
make sense to anybody? Moving for-
ward, this needs to end. But this bill
does not do that.

Under this bill, the Federal Deposit
Insurance Corporation—the FDIC—
would have expanded authority to take
over, manage, and liquidate troubled
financial companies. The FDIC would
take over the assets and operate the fi-
nancial company with all of the powers
of management, shareholders. In that
way, the government acting through
the FDIC, will continue to determine
financial companies continue and
which do not.

This bill would essentially institu-
tionalize the kinds of bailouts that
have occurred in the recent crisis.
Rather than providing an alternative
to policy of bailouts, it would perma-
nently establish such a policy. Second,
the expanded resolution authority
would be operated with a considerable
degree of discretion about when to
start the intervention and about the
priority to give different creditors.

People talk about the impact of Leh-
man Brothers’ sudden collapse on
sparking a market panic, and the au-
thors of this bill seem to think that
the answer is to create a system to
prop up future banks. It was not the
collapse, but rather the surprise in-
volvement and then abandonment by
the government, that created market
turmoil.

Do you understand why one bank
might be bailed, but another would be
left to collapse?

It was all done behind closed doors.
The better lesson learned from the cri-
sis is that we need a predictable, rule-
based bankruptcy process rather than
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an expanded discretionary resolution
authority.

These bailouts do not incentivize
these institutions to minimize their
risk, instead they go as far as to pri-
vatize their profits while socializing
their losses. In other words, putting
that risk onto the taxpayer.

Senator SESSIONS introduced an
amendment, that I cosponsored, to
offer hard-working American families a
reprieve from footing another financial
sector bailout, while also discouraging
these companies from continuing the
irresponsible practices that got them
into trouble in the first place. Again,
this amendment was defeated along
party lines.

The amendment would have made
these companies utilize an enhanced
bankruptcy process to ensure that the
costs are covered by the financial insti-
tutions and their creditors, not the
taxpayer.

Additionally it would have created a
new chapter 14 in the Bankruptcy Code
that would utilize many of the tenets
of chapter 11 bankruptcy, but would be
for the specific use of these financial
institutions. This addition to the
Bankruptcy Code would have created a
new pathway to limit the cascading
spread of risk and panic through the fi-
nancial system and assured the more
orderly winddown of financial institu-
tions—insulated from bailouts and po-
litical influence.

The Sessions amendment would have
delivered much-needed transparency,
accountability, stability, and due proc-
ess through the use of bankruptcy
courts. Further, to protect taxpayers,
it specifically denied the Federal Gov-
ernment the authority to take over
firms, dictate the terms of their reor-
ganization or liquidation and support
them with Federal bailouts. It pro-
tected the taxpayer.

The amendment guaranteed real re-
form that would have resulted in real
stability. Unfortunately, the Demo-
crats decided to go in a different direc-
tion, one that moves away from pro-
tecting the taxpayers, and swiftly de-
feated this bankruptcy amendment. So,
what does this mean for the average
American?

It means that this financial reform
bill does not end ‘‘too big to fail” and
ensures more taxpayer bailouts with
the next financial crisis.

In fact, this legislation goes as far as
to create unnecessary and burdensome
regulatory requirements that will ulti-
mately hurt small businesses. Nowhere
is this clearer than the creation of the
new Consumer Financial Protection
Bureau.

This new government bureaucracy
will have the authority to write and
enforce rules that could ultimately
tighten the availability of credit and
discourage business investment at a
time when we can least afford it. I am
deeply concerned about the jurisdic-
tional reach of this new agency.

I was pleased that the Senate adopt-
ed my amendment last night that
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would exempt from the new agency all
sellers of nonfinancial goods that give
customers the option of making in-
stallment payments.

At a time when the economy has
taken its toll on many American fami-
lies, it is vital that businesses are not
discouraged from offering their cus-
tomers flexible payment options. This
is classic overreach by Washington,
and I am glad that my colleagues nar-
rowed the scope of the agency so that
we don’t further stunt our country’s
economic growth.

However, my amendment fixes but
one problem with the Consumer Finan-
cial Protection Bureau. This new bu-
reau has no oversight and has access to
billions of dollars. We have seen too
often bureaucracies grow and grow nor-
mally; that’s simply what bureauc-
racies do.

Can you imagine what this mon-
strosity with no size restriction and no
oversight can become?

So, I ask you, do you feel like we are
really reforming this financial industry
with this legislation?

The purpose of my speech today was
to highlight all that is wrong with this
bill for the American people, but I ran
into a problem when doing this because
what’s wrong with the bill is literally
every single line in the bill. I point out
the issues of Fannie and Freddie, bail-
outs versus bankruptcy, because had
those amendments been offered to this
legislation, they would have been the
sole examples of what is right with this
financial reform bill; but they were not
adopted and were defeated along party
lines.

The American people are tired and
frankly, so am I. I am tired of standing
up to speak about real reform, all the
while, watching as my colleagues pass
massive pieces of legislation through
this body as solutions looking for a
problem, while continuing to ignore
that we have real problems that need
real solutions.

This financial reform bill does noth-
ing to address real reform of the finan-
cial industry, but it does ensure that
the taxpayers guarantee the bad debt
of Fannie and Freddie and Wall Street,
just as these companies guaranteed bad
debt that eventually brought them to
their knees.

At the rate we are going, this will be-
come our reality. The economic issues
plaguing Greece aren’t just a scary
thing to watch unfold on TV, it is the
future of our country, the great United
States of America, if we don’t start
shaping up.

Rushing legislation through Congress
and into law doesn’t mean that we are
addressing pressing issues, it means
that we are passing time and passing
unintended consequences on the tax-
payers’ dime. We are passing time that
we do not have, using money that we
do not have, and doing so in a country
that can not afford another bailout or
another collapse of another ‘‘too big to
fail”’ company.

I yield the floor.
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The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized.

Mr. KAUFMAN. I ask to speak as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

IN PRAISE OF STUART LEVEY

Mr. KAUFMAN. I rise today to speak
once more about our Nation’s great
Federal employees.

The United States and our allies are
engaged in an ongoing effort to disrupt
and dismantle terrorist groups over-
seas. Every day, our troops act with
great courage and commitment to take
the fight to al-Qaida and its allies.
Complementing their efforts are public
servants who target individuals pro-
viding financial backing and other
forms of support to terrorists overseas.

One of the key government officials
leading that effort here in Washington
is a great Federal employee at the
Treasury Department.

Stuart Levey has served as the Under
Secretary of the Treasury for Ter-
rorism and Financial Intelligence since
2004. Appointed to the position by
President Bush, he was asked to con-
tinue after President Obama took of-
fice as a testament to his effectiveness
and unique abilities. Stuart has done
an outstanding job cutting off the flow
of money to terror groups and their
sponsors, and support for his efforts
crosses political divides.

Today, one of the leading state-spon-
sors of terrorism is Iran. While an
array of unilateral and multilateral
sanctions remain in place with regard
to Iran, many foreign businesses,
banks, and other entities do business
with Iran, which helps the Iranian gov-
ernment finance its nuclear program
and terrorist activities.

In 2006, Stuart adopted a new tactic
to deal with this problem. Instead of
focusing solely on government action,
he began exploring opportunities for
cooperation with the private sector and
urging private sector institutions to
take action.

In this regard, Stuart led an effort to
convince foreign banks to cease con-
ducting business with Iran until that
country agreed to comply with inter-
national banking standards. By show-
ing companies and banks that doing
business in Iran has financial and dip-
lomatic repercussions, he has con-
vinced corporations to cut off business
with Iran. All of this was done in addi-
tion to the more traditional strategies
of adding Iranian banks to the U.S. ter-
rorist list and imposing more stringent
regulations on American financial in-
stitutions.

As Stuart’s efforts took off, banks
throughout the world—including in
China and Muslim-majority countries—
began cutting financial ties with Iran.
Energy companies have been persuaded
to avoid initiating deals to extract Ira-
nian oil and gas, and such action has
had far-reaching financial implica-
tions.

Our multilateral efforts against ter-
rorism and nuclear nonproliferation
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have also been strengthened by Stu-
art’s work.

At the Treasury Department, Stuart
oversees the Office of Terrorist Fi-
nance and Financial Crime, the Office
of Intelligence and Analysis, the Fi-
nancial Crimes Enforcement Network,
the Office of Foreign Assets Control,
and the Treasury Executive Office of
Asset Forfeiture. In his leadership of
these offices, Stuart has shaped a new
role for the Treasury Department as a
key player in national security mat-
ters and decisions, ranging from Iran
to North Korea.

Before coming to the Treasury De-
partment, Stuart served as Principal
Associate Deputy Attorney General at
the Justice Department. There, he co-
ordinated a number of the depart-
ment’s counterterrorism activities. He
worked for several years in private
practice before entering public service
in 2001, and he holds undergraduate and
law degrees from Harvard University.

I hope my colleagues will join me in
thanking Stuart Levy for his achieve-
ments and wish him continued success
in his efforts, which are ongoing. He
and his colleagues working at the
Treasury Department on counterter-
rorism and financial intelligence are
deserving of both praise and recogni-
tion for all they do to keep Americans
safe and to secure American interests,
both domestically and abroad.

They are all truly great Federal em-
ployees.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. MCCASKILL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. MCCASKILL. I ask unanimous
consent to speak as in morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

REVERSE MORTGAGES

Mrs. MCCASKILL. Mr. President,
there are many issues that are pending
on this bill that we are currently con-
sidering; unfortunately, many of them
that we will not get to. But I did want
to take a minute to sound the alarm
about a very important topic that is, in
all likelihood, not going to get ad-
dressed but something that everyone
needs to be aware of because it is a
subprime mess in the making. That is
the area of reverse mortgages.

You cannot turn on TV these days
without seeing an advertisement from
someone about an important govern-
ment benefit that you should take ad-
vantage of, get cash out of your home
now and participate in a reverse mort-
gage.

Senator KOHL has been great to work
with on the Committee on Aging. We
had an oversight hearing on reverse
mortgages. In fact, we conducted one of
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them in St. Louis. These are tricky fi-
nancial vehicles.

Keep in mind to whom these are
being marketed. They are being mar-
keted to seniors. So seniors are being
told: Enter into a reverse mortgage and
you can get all of the money out of
your house, and you never have to
worry about paying it back and every-
thing is great.

The problem is, they are very expen-
sive and not everyone is well suited for
a reverse mortgage. In some instances,
a reverse mortgage might be appro-
priate. But, frankly, they are certainly
not appropriate if someone is selling
you a reserve mortgage when you are
80 years old and turns around and sells
you an annuity in the same sales pitch.

Believe it or not, we had testimony
from families saying that is exactly
what had happened to them. There is
not enough consumer protection in the
area of reverse mortgages.

Here is the other shoe that is going
to drop. Unlike the subprime mess
which occurred because people were
selling mortgages to people who were
not suited for them, and they were try-
ing to sell them because they had no
skin in the game, they did not care if
they were ever paid back, they were
making money by selling the mort-
gages and had no risk if the loans were
not paid back. Guess what. Same thing.
The people selling these mortgages
have no risk. Now, in the subprime
mess, the risk was transferred to all of
these financial institutions that sliced
and diced these mortgages and
securitized them and sold them short,
sold them long.

Guess who takes the risk in a reverse
mortgage, every stinking dime. The
Federal Government, which is short-
hand for the taxpayers of this great
country. So if someone does a phony
appraisal on a reverse mortgage and
says the property is worth more than it
is, and they get the money out of there
or if property values were to drop again
in 15 or 20 years when these mortgages
came due, guess what happens. The
Federal Government and the Federal
taxpayers get left holding the bag for
every darn dime.

Clearly, this is a problem. The
amendment I had was going to address
some of the deficiencies in this area as
it relates to consumer protection and
would put in a suitability standard.

Here is the other scary part about
this cautionary tale. They have started
securitizing reverse mortgages.
Securitizing is the process that we saw
in subprime where they gathered all of
those subprime mortgages together and
said: OK, let’s slice them all up, and we
will do it at levels. This top level is not
very risky, and we will slap a AAA on
that. Then we will slap another AAA
on the second tranche, and maybe
down here at the bottom we will get a
AA.

Then the different tranches will pay
different rates. Guess what is hap-
pening now to reverse mortgages be-
cause that market has dried up because
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of the subprime mess. All of a sudden
we are seeing an explosion in the
securitization of reverse mortgages.

In the security market for these
mortgages, in the past year, the secu-
rity market for reverse mortgages
went—in 1 year—from $1.5 billion to $13
billion—in the last 12 months. In 1
year. That gives you some indication of
what is happening.

I know we may not be the brightest
lights in the marquis sometimes
around here, and I know sometimes we
may not get it. But, goodness gracious,
that ought to set off some alarm bells
somewhere. So I urge my colleagues to
take a look at the reverse mortgage
problem.

I urge them to convey to their sen-
iors in their States, through the senior
centers and other ways that you can
communicate with your constituents,
to be careful of reverse mortgages.
They are very expensive.

I did not really make a true confes-
sion, and I probably ought to do that.
There is a reason this place likes re-
verse mortgages. We are busy trying to
find pay-fors in our budget. We are
busy trying to find ways to pay for
things. Well, guess who gets a cut of
the initial fees on a reverse mortgage.
The Federal Government.

So one part of this place loves the
idea that more reverse mortgages are
occurring. In fact, we took the cap off
how many could occur for this year be-
cause we can count that money and
spend it in the appropriations process,
just hoping that maybe we are not
around when we have to pay the piper
at the end of the rainbow when perhaps
the value of that home is not sufficient
when sold to pay off the loan.

So I am disappointed it appears that
we are not going to get to this amend-
ment. I will continue to work on this
issue. I urge my colleagues to continue
to work on this issue. I will say this: If
this body tries to lift the cap—the cap
will go back on in September—if this
body tries to lift the cap and allow un-
limited reverse mortgages out there
this year, under the guise of, oh, we
need to be doing this because it helps
the economy, or it is going to help
the—no. No. No. No. I say no.

We need to go back to a cap on re-
verse mortgages so we have a firm han-
dle on what potential liabilities down
the road could be to the taxpayers of
the country for this program.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Florida. I ask unani-
mous consent to speak as in morning
business.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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GULF OILSPILL

Mr. NELSON of Florida. Mr. Presi-
dent, British Petroleum has just an-
nounced that it has conceded that the
amount of oil gushing from the floor of
the Gulf of Mexico is much more than
what they admitted several weeks ago.
You will recall that they first said it
was gushing about 1,000 barrels a day.
They then revised that up to 5,000 bar-
rels a day.

All along they refused the entreaties
of Senator BOXER and me to release the
video that is being done by the little
remote submersibles that are down
there in two places: at the wellhead
where the broken pipe is partially bro-
ken, at the wellhead 5,000 feet below
the surface, and at the other end of
that pipe that used to go up to the sur-
face with the rig that sank but is now
lying on the floor of the ocean. At the
end of that pipe called the riser is
where additional oil is coming out.

I am happy to tell you Senator
BOXER and I just announced that we
now have gotten BP to release the live
feed of those remote submersibles, and
we should be able to go on any number
of sites and see this live—those two
places: at the wellhead and at the end
of the riser pipe.

When you look at it, what you should
note is—and why BP has now publicly
admitted, and AP just moved the
story—that they concede the amount
gushing out is much more than 5,000
barrels a day. That is obvious when you
see the live feed.

Now, in addition, they released to
Senator BOXER and me—and I want to
hear from her in just a second. What
they released was 9 hours of archival
value tape of this video.

What we found in there is the part
where they are injecting the dispersant
into the gushing oil. There is a picture
of that we have put on my Web site,
and what is astounding is that dispers-
ant in this photograph is so much, is it
any wonder, then, at midnight last
night the Environmental Protection
Agency ordered the stoppage of the use
of this dispersant, as it is harmful to
the environment?

What we have is a gusher that is out
of control. Remember, this has been
gushing now for a month. They say it
is going to be at least another 2
months before the relief well gets there
with which they can stop it. If it does
gush for another 2 months, it is going
to cover up the Gulf of Mexico. And we
already know it is in the Loop Current
on the way to the Florida Keys.

Mrs. BOXER. Will the Senator yield?

Mr. NELSON of Florida. Certainly.
And I thank the Senator from Cali-
fornia, the chairman of the Environ-
ment Committee, for her leadership in
getting the truth out.

Mrs. BOXER. I thank the Senator
from Florida. He represents a State
that relies on a beautiful coastline,
beautiful ocean, the ability for the
fishermen to earn their living, the abil-
ity of the tourism industry to thrive,
the jobs that are related in both of our
States.
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I see Senator CANTWELL and Senator
FEINSTEIN in the Chamber. The six Sen-
ators from the west coast came to-
gether in an unusual press conference,
an unusual moment to say: We don’t
want to put our coastlines at risk. We
can’t afford to do it, let alone our
moral responsibility to future genera-
tions.

What we are seeing here are the lim-
its of the technology. I know the Sen-
ator saw the words BP wrote on the
permit application when they wanted
to move forward with this exploratory
well. They said the chances of a spill
were remote. But even if there would
be a spill, they said the technology was
up to the task. After the spill, the first
thing they said was: We have never had
experience in cleaning up a spill in this
deep water.

Doesn’t this strike my friend as
something the Justice Department
ought to look at, which several of us on
the Environment Committee have
asked for? Did they, in fact, tell the
truth on their permit application or
did they not? I ask my friend to re-
spond to that.

One more thing—and I thank the
Senator from Florida so much. We are
a good, strong team. It is a good east
coast-west coast team. When we looked
at that riser, the technique that is
kind of a straw that they say is siphon-
ing off the oil, they claimed it was tak-
ing out 1,000 barrels a day. Then they
said 2,000 barrels a day. Now they say it
is 3,000 barrels a day. Remember, they
told us it was 5,000 in total that was
being spilled. Now they are claiming
3,000. When we looked at that—and now
the American people can look at this—
didn’t you see what I saw? It is a frac-
tion of the oil that is being siphoned
off. In fact, most of the oil is gushing
like mad out there, with just a little
bit being siphoned off, which tells us
there is a much greater volume than
BP said.

If I may ask my friend to answer the
two questions. Does he believe the Jus-
tice Department ought to take a look
at these reassurances BP gave before
they got the permit and then what
they said after, and also comment on
this whole notion of siphoning off the
oil that they said was successful.

Mr. NELSON of Florida. The answer
to the first question is yes. I am not
sure we have had the truth, the whole
truth, and nothing but the truth. That
would suggest why BP was so reluctant
to release the video. Each step, it was
like pulling teeth to get the video re-
leased. Live video pictures don’t lie.
What they are showing at this mo-
ment, anyone who looks at the live
video, is exactly what Senator BOXER
said. There is this huge gusher of oil at
the wellhead that is spewing into the
gulf. There is a little pipe that one can
see in the video that is coming in and
is being inserted, and that was sup-
posed to be sucking most of the oil out.
But, in fact, the pictures don’t lie. The
live video is showing the gusher spew-
ing black oil 5,000 feet below the sur-
face of the Gulf of Mexico.
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Again, I thank my colleague from
California for her cooperation. As
chairman of the Environment Com-
mittee, she has the access of snapping
her fingers and making things happen.

I hope other Senators don’t have to
suffer what it looks as if those of us on
the gulf coast and now in the Florida
Keys and the east coast, the Atlantic
coast are going to have to suffer.

Mr. JOHANNS. Mr. President, I rise
today to talk about why cloture should
not be invoked on this so-called finan-
cial reform bill. The events that tran-
spired in the fall of 2008 and into 2009
are times that no one wants to repeat.
That time was marked with extreme
market volatility; credit all but drying
up; a housing crisis we are still strug-
gling to overcome; and taxpayers bail-
ing out Wall Street. History books will
undoubtedly look at that period with a
magnifying glass. Hearings were held,
testimony was heard—all in an at-
tempt to identify what went wrong and
what Congress could do to fix the bro-
ken parts of our system. I began this
multiyear process with a resolve to the
American people to fix the system. It is
our job to protect taxpayers from ever
again being on the hook for reckless
and risky Wall Street players.

Unfortunately, this final bill is any-
thing but reform. Instead, this bill
pays little regard to its massive gov-
ernment expansion or host of unin-
tended consequences. In addition, it ig-
nores some of the major causes of the
last crisis. Proponents simply say re-
forming Fannie and Freddie will have
to wait for another day. And in a twist
of irony, it turns out that supporters of
this bill are the Wall Street giants
themselves such as Goldman Sachs and
Citigroup. Yet, proponents of the bill
are attempting to paint those opposed
to the bill as attempting to protect
Wall Street. The American people are
not buying it. Those actually opposing
the bill are Main Street businesses,
those with little, if anything, to do
with the last crisis. Groups like the
Chamber and the NFIB hardly rep-
resent Wall Street insiders. And when
the average American thinks of a Wall
Street reform bill, they do not expect
it to regulate the local HyVee grocery
or Tractor Supply Store.

Today, I would like to highlight some
of my biggest concerns. If this bill be-
comes law, we are going to see a mas-
sive new government bureaucracy with
unchecked powers and limitless au-
thority. The new Consumer Financial
Protection Bureau’s powers are so
broad—it will be allowed to creep into
every area of American business and
monitor consumer behavior. Have we
not listened to anything the American
people are telling us? They want less,
not more government intrusion into
their lives. We have now seen the U.S.
Government become the majority
owner of an American car company. We
have seen government take over the
student loan business. Most recently, a
health care law added massive new
costs and a massive new government
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entitlement program. And now the
Consumer Financial Protection Bureau
adds the potential for the government
to creep into every avenue of our econ-
omy.

How can we claim we are addressing
the root causes of the financial crisis
by creating new consumer rules that
cause a restriction in credit? How will
regulating community banks, florists,
dentists, and manufacturers help pre-
vent another Wall Street meltdown?
What other agency in our system has
this type of authority? It is telling
that NFIB is against this new agency.
They don’t represent the big banks, but
instead the businesses and job creators
of our country. They are worried they
will be swept under these new rules and
I don’t blame them.

I also have deep reservations with
the legislation’s derivatives title. What
started out as a bipartisan Agriculture
Committee agreement has morphed
into what almost everyone agrees is
unworkable. The White House has con-
cerns, Treasury Secretary Geithner has
concerns, Obama administration ad-
viser Volcker has concerns, Federal Re-
serve Chairman Bernanke has con-
cerns, FDIC Chair Sheila Bair has con-
cerns. Yet Senators just keep ignoring
the warnings. This is legislative mal-
practice.

The derivatives title seeks to address
the largest dealers. Yet this derivatives
title overreaches—impacting commu-
nity banks, farmers, manufacturers,
and thousands of others who use these
instruments to manage their risks. A
failure to provide an appropriate end
user exemption will have the perverse
effect of actually making businesses
more risky. As derivatives contracts
become more expensive, legitimate
businesses will be unable to adequately
plan for unexpected events. Further-
more, by banning the large dealers
from engaging in derivative trans-
actions, we won’t really be banning
them. We will only prevent them from
occurring in the United States. No one
should kid themselves into thinking
our global competitors won’t step in. A
massive migration of derivative con-
tracts into areas of the world that are
unregulated, helps no one. By pushing
these contracts into the dark, we are
only increasing our global systemic
risk. The problems at AIG have clouded
our judgment regarding the usefulness
of the rest of the derivatives market.
Now are reforms needed? Without a
doubt. However, the current approach
unfortunately throws the baby out
with the bathwater. It will only harm
our U.S. competitiveness and those
that use derivatives to legitimately
protect their business from risks.

And finally, let me say what this leg-
islation is missing. Shocking as it is,
nothing in the bill addresses Fannie
Mae and Freddie Mac. Already, the tax-
payer has given these mortgage giants
$130 billion and now we find they want
another $18 billion more. Unfortu-
nately, once you have turned on this
faucet, it is hard to turn off. And the
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taxpayer well is running dry. The gov-
ernment took over these mega firms in
2008 and we have done nothing to extri-
cate ourselves from them. In fact, since
the United States guarantees Fannie
and Freddie, taxpayers are on the hook
for roughly $5 trillion in mortgage li-
abilities. So if everyone knows we must
do something, how can we ignore them
in this massive 1,400-page bill?

Furthermore, how could my col-
leagues reject an amendment that
would have—at the very least—pro-
vided transparent accounting of the li-
abilities of Fannie and Freddie? If the
taxpayers are on the hook for these li-
abilities, shouldn’t this risk be on the
Federal balance sheet? Wasn’t it Presi-
dent Obama himself who advocated for
honest accounting in our budget? This
elephant in the room will cause further
destruction to our fragile economy if
we don’t take serious action. The root
cause of the housing crisis was that
people bought houses they couldn’t af-
ford. No one can claim that the mort-
gage market was not a major factor in
our financial meltdown. Yet we ignore
underwriting standards. Unfortunately,
the Senate rejected an amendment
that would have mandated stricter un-
derwriting standards including a 5-per-
cent downpayment requirement.

Instead, we Kkicked the problem to
the financial protection bureau to put
on their already long to-do list. It is
with regret that I will not be sup-
porting the final regulatory bill. Gov-
ernment expansion, overreaching regu-
lations, and impacting Main Street
businesses that had nothing to do with
the crisis are not the reforms the
American people want.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

Mr. DODD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Under the previous order, the motion
to proceed to the motion to reconsider
is agreed to, the motion to reconsider
is agreed to.

CLOTURE MOTION

The question is on agreeing to the
motion to invoke cloture, upon recon-
sideration, on amendment No. 3739.

The Chair lays before the Senate the
pending cloture motion, which the
clerk will state.

The assistant bill clerk read as fol-
lows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on the Dodd sub-
stitute amendment No. 3739 to S. 3217, the
Restoring American Financial Stability Act
of 2010.

Harry Reid, Christopher J. Dodd, Tim
Johnson, Jack Reed, Jon Tester,
Charles E. Schumer, Patty Murray,
Daniel K. Inouye, Kent Conrad, John F.
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Kerry, Roland W. Burris, Mark R. War-
ner, Daniel K. Akaka, Sheldon
Whitehouse, John D. Rockefeller, IV,
Michael F. Bennet

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum
call is waived.

The question is, Is it the sense of the
Senate that debate on amendment No.
3739 to S. 3217, the Restoring American
Financial Stability Act of 2010, shall be
brought to a close?

The yeas and nays are mandatory
under the rule.

The clerk will call the roll.

The bill clerk called the roll.

The yeas and nays resulted—yeas 60,
nays 40, as follows:

[Rollcall Vote No. 160 Leg.]

YEAS—60
Akaka Franken Murray
Baucus Gillibrand Nelson (NE)
Bayh Hagan Nelson (FL)
Begich Harkin Pryor
Bennet Inouye Reed
Bingaman Johnson Reid
Boxer Kaufman Rockefeller
Brown (MA) Kerry Sanders
Brown (OH) Klobuchar Schumer
Burris Kohl Shaheen
Byrd Landrieu Snowe
Cardin Lautenberg Specter
Carper Leahy Stabenow
Casey Levin Tester
Collins Lieberman Udall (CO)
Conrad Lincoln Udall (NM)
Dodd McCaskill Warner
Dorgan Menendez Webb
Durbin Merkley Whitehouse
Feinstein Mikulski Wyden
NAYS—40
Alexander DeMint Lugar
Barrasso Ensign McCain
Bennett Enzi McConnell
Bond Feingold Murkowski
Brownback Graham Risch
Bunning Grassley Roberts
gurr I Gr eg}gl Sessions
antwe: Hatc.
Chambliss Hutchison %’lelby
une

Coburn Inhofe :

Vitter
Cochran Isakson . :
Corker Johanns quovlch
Cornyn Kyl Wicker
Crapo LeMieux

Mr. BURRIS. On this vote, the yeas
are 60, the nays are 40. Three-fifths of
the Senators duly chosen and sworn
having voted in the affirmative, the
motion is agreed to.

The majority leader.

Mr. REID. Mr. President, for the ben-
efit of all Senators, we are now
postcloture 30 hours. I have been
speaking off and on over the last cou-
ple of days with the Republican leader.
We are trying to work our way through
this. There are a lot of procedural
things we have to work through. There
are only a couple of amendments that
are germane postcloture, but they are
ones we have to figure out a way to get
resolved. I am in communication with
the Republican leader. I am in commu-
nication regarding an amendment that
is germane over here, a germane
amendment over here, and we are going
to try to work through this.

We could have some more votes this
afternoon. In the best of all worlds we
would finish this thing and move on to
other issues. We are going to try to do
that, but as everyone has heard over
the last few days, it is hard to get that
extra little distance we need.
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We have made great progress. I don’t
want to belabor the point, but it has
been hard to get to this point. This has
been a good debate. I wish we had more
of my friends over here join us on the
cloture vote. We didn’t, but I think it
has been a good debate, and I think it
is the way the Senate should operate
more often than it has, and maybe this
is setting a good tone for the future.

I note the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

Mr. CORKER. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
SHAHEEN). Without objection, it is so
ordered.

Mr. CORKER. Madam President, I
wish to talk for a few moments about
the pending legislation. My guess is we
will have final passage, after reaching
cloture a few minutes ago.

I would like to go back and say we
began the process of looking at finan-
cial regulation after the crisis that oc-
curred a couple years ago, where insti-
tutions all across this country made
loans—very poor loans—to people who
used that money to buy homes. That
was the genesis of this crisis, the fact
that institutions across this country
made those bad loans and made them
to people who could not pay them
back.

Certainly, that was exacerbated by
the fact, with all the easy credit that
occurred, there was a housing bubble
that no doubt was going to put housing
back into its normal state at some
point. The combination of those two
factors created a tremendous crisis in
our country.

When the banks involved in all these
loans got into trouble, there was not a
good mechanism to deal with so many
of them being in trouble at the same
time. We ended up with a moral hazard
with which this legislation is trying to
deal; that is, we had institutions
around this country that had capital
injected into them because many peo-
ple at that time felt the Bankruptcy
Code or other mechanisms were not
there to deal with these institutions.

A process began where we in this
body and people on the other side of
the Capitol tried to pass legislation to
deal with this situation.

I know there has been a good attempt
to deal with it. I have been involved in
some of those negotiations. As my col-
leagues can tell by my vote, I am dis-
appointed with the outcome of that in-
volvement. Still, it is an issue that is
important to this country.

In spite of my disappointment with
the outcome, I will say, on the front
end, I think the process we have had on
the floor has been a good one. We have
had a lot of amendments voted on, and
that speaks well for this body.

The one issue we did not deal with in
this 1,400-page bill—that I am sure will
be lengthened by a managers’ amend-
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ment and other things—the one issue
we did not deal with is the fact that
underwriting has been so terrible. This
bill absolutely does not address loan
underwriting.

I offered an amendment to try to deal
with that issue, where when Americans
apply for a loan, there has to be a veri-
fication of their income, people will
look at their debt-to-equity ratio to
make sure they have the ability, with
all their indebtedness, to pay back ev-
erything they have before they are able
to take out a home mortgage and the
fact they would have a 5-percent down-
payment.

All of us know that in other coun-
tries—Canada just to the north of us
did not have this crisis because most
people there put 15 percent down on
their home mortgages. We did not want
to deal with that.

There is no one in this body who
would say the genesis of this crisis was
not the fact that a lot of loans were
made to people who could not pay them
back. We did not deal with that in this
bill. That, to me, is a major oversight
and one of the reasons I am dis-
appointed with the outcome.

I do think, by the way, much of that
has been dealt with appropriately. I ap-
preciate the chairman allowing me to
work on that title with the Senator
from—I say ‘‘allowing.”” We were work-
ing on it anyway—allowing us to be en-
gaged in a way that I think helped im-
prove this bill on resolution.

One of the issues we did not deal with
was trying to strengthen bankruptcy.
Resolution, as we discussed over this
last year, was to be the last resource—
orderly liquidation I guess we would
call it. One of the things we had hoped
to do was, working with the Judiciary
Committee, to strengthen our bank-
ruptcy laws so bankruptcy could work
for these large institutions that failed.

We did not do that. We not only did
not do that, we did not deal with some
of the judicial checks that I thought
were important as related to ensuring
that as we pay creditors off through
this resolution mechanism, we do it in
a way that is appropriate.

I am also disappointed we have not
ended up with what I call orderly lig-
uidation. We are now giving the FDIC 5
years to resolve a firm. That means, if
a large firm fails in this country, we
have the possibility of the FDIC run-
ning a large financial holding company
for 5 years. I think that is inappro-
priate. I do not think many Americans
would view a government taking over
an entity and running it for 5 years as
actually resolving it out of business.

Obviously, I am disappointed. I do
think the chairman and others have
tried to deal with resolution in a re-
sponsible manner. To me, it did not get
to where it needed to go.

On derivatives, I agree with the
thrust of trying to make sure the de-
rivatives activity that takes place in
this country, that major participants
actually have to clear and making sure
that the plumbing of ensuring things
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are margined and that people are
money bad on that day occurs. I think
that is very appropriate.

I am very concerned, on the other
hand, with the fact that end users still
feel—and I think there is still a lot of
concern about end users being caught
up in this legislation. I handed some-
thing to the chairman. I hope there are
some clarifications that can occur be-
fore this bill actually becomes law.

At present, here is what has hap-
pened. We have people on Wall Street,
obviously, who deal with these on a
daily basis. They need to clear. We
have, on the other hand, people across
this country who are part of our heart-
land who manufacture products, proc-
ess products, who use derivatives to
make sure metal prices down the road,
if they are trying to make heavy equip-
ment, do not fluctuate in such a way
that they end up losing money.

Maybe they are selling their goods to
a company in another country, and
they want to make sure the money
they are being paid is in U.S. dollars.
They might buy a currency swap.

The way this legislation is now craft-
ed, there is great question as to wheth-
er these people who are spread across
this country, who create great manu-
facturing and other kinds of jobs, are
going to be without capital. They are
going to have to unnecessarily tie up
capital which takes away from their
ability to create jobs.

For some reason, the Agriculture
Committee sent over something called
106 or 716, which basically moves the
swap desk out of a commercial bank
into an affiliate, which means a whole
new round of capitalization has to take
place—again, money that is taken out
of the markets at a time when we
would hope these institutions would be
creating loans.

What happens when a company is
trying to formulate capital? They go to
an institution, a commercial bank.
They may borrow or have a line of
credit to make payroll or maybe even
out payments. Their accounts receiv-
able may be uneven. They go there and
work out a line of credit. While they
are doing that, they also deal with
these other activities. They deal with
currency swaps. They deal with mak-
ing sure metal prices are hedged or
other commodity prices.

What this would do is alleviate the
ability for an institution to use capital
they already have. I am talking about
the actual financial institution. It also
makes it far less convenient and far
more difficult, I might add, for those
people across our country who create
these great jobs from being able to do
so. There is absolutely no reason for it.
People on both sides of the aisle under-
stand this is a problem. My sense is the
chairman possibly believes this to be a
problem. Yet we still have not dealt
with that issue.

If this bill passes, which it looks like
it may in 3 or 4 hours, we have ended
up doing something that accomplishes
nothing as relates to financial stability
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in our country and yet creates a situa-
tion where there is less capital avail-
able for lending, and it is far more dif-
ficult for those institutions that are
trying to form that capital.

The one thing that is difficult for me
to understand is why we did not take
the time to deal with Fannie and
Freddie. There are people in this body,
on both sides of the aisle, who have
concerns about these two GSEs against
which we all know we have incredible
liabilities.

We had an amendment that I thought
was thoughtful. That was the McCain
amendment. It did not prescribe what
we did with Fannie and Freddie, but it
made sure we as a body dealt with
them over the next couple years.

We know they have been enablers be-
cause of their mixed messages with two
divergent missions. They have created
lots of problems for this country. They
have enabled lots of bad things to hap-
pen in this country as relates to home
mortgages. I also know they are a big
part of the market and we have to deal
with them over time.

The McCain amendment gave us the
ability to do that. This body chose not
to deal with underwriting, the core
issue, not to deal with creating a Bank-
ruptcy Code that would work, in most
cases—I am one of those who believes
that even with that, we ought to have
some ability to resolve, in the event
there is a systemic risk—but we also
did not deal with Fannie and Freddie.

The credit rating amendment we
added is a good step in the right direc-
tion. I voted for it. Again, we did not
take the time, within our committee,
to even understand what we ought to
do with credit rating agencies. So we
had an amendment that was drafted a
day before a vote, and we voted on it.
It is pretty draconian, but what it does
mean—and I thank my friend from
Florida for offering it—is that we will
actually deal with credit rating agen-
cies down the road.

Right as this bill was in committee,
something was sort of air-dropped out
of the sky, and that was the Volcker
language. Certainly, Chairman
Volcker, who used to be head of the
Federal Reserve—somebody I respect—
came up with some language out of the
blue that is a part of this bill. We had
one hearing on it and the person who
was the author of the Volcker language
couldn’t even describe to us exactly
what he meant. I mean, he said you
know it when you see it. So we are
going to have this Volcker language,
and we may need to do something on
it, but I would hope we would have a
neutral study first before we decide. In
essence, we are doing something and
sort of sending it off in a direction.

I realize there is still a degree of
study language, but we are sending it
off in a direction when, in fact, prop
trading—as much as people like to talk
negative about it—and private equity
and hedge funds had absolutely nothing
to do with this last crisis. Nada, zero,
not a single institution in this country
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was negatively affected by those ac-
tivities—not one—as it relates to cre-
ating a systemic crisis. Yet, again, it is
a part of this bill. I think these types
of things go under the adage of what
we have heard from the White House
for the last year and a half; that is,
“never let a good crisis go to waste.”

Another area of concern is proxy ac-
cess. I know the Senator from New
York has been a proponent of proxy ac-
cess. For those of you not paying much
attention to this, what this means is, if
you own a very small portion of a pub-
licly traded company, you have access
to their proxy documents and, there-
fore, you have the ability to call people
to be voting on up to 25 percent of the
board. To me, all this does is put board
members of these companies in the
same place we in the Senate and those
in the House are in, and that is subject
to political whims.

You can imagine a special interest
group, whether it be labor or an envi-
ronmentalist group, basically targeting
a company in order to make a state-
ment; basically taking those board
members away from dealing with the
long-term interests of the company. By
the way, proxy access has absolutely
nothing, zero to do with financial regu-
lation. But this has become a Christ-
mas tree for those Kinds of things be-
cause people realize it is something
that is going to pass.

I think the best example I can pos-
sibly imagine of using a piece of legis-
lation or using a crisis to create some-
thing through legislation that is, in my
opinion, way overreaching, is this con-
sumer protection agency. I still am
sort of shocked at where we have gone
with this. I agree with people in this
body that mortgage brokers in many
cases took advantage of people who
were borrowing money. I agree with
that, and I think we ought to have a
regulation to deal with that. But in-
stead of dealing surgically with that
particular issue, which is something
that was a part—a small part but a
part—of this crisis, what we have done
is create another czar—a czar that has
no board.

This czar is appointed for 5 years and
has absolutely no board, no govern-
ance, but does have the ability to cre-
ate rules with no real veto authority.
The agency will have the ability to en-
force those rules, and it has a very gen-
erous budget.

One of the worst issues regarding this
agency is that it has the ability to deal
with underwriting loans. So we have a
consumer organization—not a banking
regulator but a consumer organiza-
tion—that is going to be dealing with
underwriting of loans. I know this may
sound a little far-fetched, but you can
have the wrong person in this posi-
tion—again, there is no board, no
check and balance—and that person
could use this organization to create
social justice, if you will, in the finan-
cial system. On top of that, we have
turned back from where we were in
having a national banking system. Now
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we are allowing 50 State AGs across
this country to take the rules that are
created by this consumer czar, without
veto—these rules we now will place on
banks and other financial institutions
across the country—and for the first
time in a long time, these 50 AGs will
have the ability to sue those firms over
the rules this consumer organization
writes—without any check and balance
from Congress; certainly no real check
and balance, in my opinion, from the
prudential regulators that oversee the
safety and soundness of these institu-
tions.

So, Madam President, I am obviously
disappointed. I think I have spent as
much time as any Senator on this
floor—maybe slightly less than the
chairman—on policy regarding our fi-
nancial system and trying to make
sure we create stability for the future.
I think any bill—even this bill—has
good things in it. There is no question.
And I appreciate the thrust. But I
think there is a lot of overreaching,
and I think not enough time was spent
on some of the core issues that are im-
portant.

To add insult to injury, Madam
President, this bill is not paid for. This
bill is going to add $17 billion to $23 bil-
lion in debt to our country, and we
haven’t even addressed that in this bill.
So I know there has been some discus-
sion of bipartisanship, and I think cer-
tainly the chairman put out some ef-
fort toward bipartisanship, but I must
say it has begun to feel, in many
ways—not necessarily as it relates to
this bill—that bipartisanship means ev-
erybody on the other side of the aisle,
with maybe one or two exceptions,
being supportive of something, and a
few people, less than a handful, on our
side of the aisle being supportive. That
is not the kind of bipartisanship I
thought we were all pushing for when
this bill began.

So I think the process on this floor
has been good—on the Senate floor—
but I do wish we had spent more time
developing a bipartisan template. I
think there have been plenty of missed
opportunities. I am proud of the role I
was able to play on this bill and believe
I have had some input in its shaping,
but I wish the policy was far different
than it is. It is my hope that in the
next 6 months or so there will be a lit-
tle different balance in this body where
we take each other a little more seri-
ously than we now do, and we actually
end up with centrist, middle-of-the-
road policies.

I know the President has to be very
happy. It seems to me this bill, as it
has turned out, is exactly the bill he
talked about some time ago. I know it
has to be a major victory for him. In
my opinion, it is an overreach. I be-
lieve we could have done better, and I
am regretful of the fact that we did not
do better in the process. I think some
steps were made, over the last month
in particular, that I hope will cause
this body to function better.

Obviously, Madam President, I don’t
support this legislation and wish it
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could have been better. I think we have
had opportunities where we could have
made it better, but we didn’t. I think
over the course of the next decade we
are going to be unwinding much of
what we have done. It is my hope that
in conference—and I think there is ac-
tually a possibility of this—many of
the issues that are problematic will be
unwound. As a matter of fact, I sense
there is a desire to do that, and I hope
that is the case.

Madam President, I came to this
body because I wanted to see good poli-
cies put in place for this country. I
wanted to see us become a stronger
country than we already are in the
world—the greatest Nation on Earth. I
hope, as this piece of legislation moves
through conference and comes back to
this body, it is strengthened. I did sup-
port amendments on this floor that
made the bill better. I think some im-
provements were made, but I think we
also stepped backwards in a number of
cases.

In spite of the outcome, Madam
President, I want to thank the chair-
man and the ranking member for their
efforts in trying to create a piece of
legislation for this body.

The PRESIDING OFFICER (Mr.
FRANKEN). The majority leader is rec-
ognized.

Mr. REID. Mr. President, I ask unan-
imous consent that when the Senator
from Iowa finishes his statement, I be
recognized.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I
hope we have a chance now, during the
final hours of debate, to take into con-
sideration some of the reasons we got
from where we have been over the last
3 or 4 years with the bubble, and that
bubble bursting a couple of years ago,
and the financial crisis and the reces-
sion that has come as a result of it.

I want to start out with something
that is familiar to all my colleagues,
something that George Santayana said:

Those who cannot remember the past are
condemned to repeat it.

As the Senate continues to debate
the financial regulation bill, I think it
is important to consider how we got
from where we are today.

Many people believe the housing and
financial crisis was the result of too
much greed on Wall Street. No doubt.
No doubt whatsoever; there was plenty
of greed on Wall Street. But greed is
like gravity—it is a constant of nature.
When planes crash we don’t blame
gravity. If you search the Internet for
the term ‘‘decade of greed,” you will
discover that is what some people
called the 1980s. There is no reason to
believe people are greedier now than
they were then. Greed has always ex-
isted. The Ten Commandments admon-
ish us not to covet our neighbor’s pos-
sessions. Everyone is tempted by greed.
Some are more successful than others
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in resisting temptation. But greed
alone does not explain our current cri-
sis. We need to look further.

Many people blame the crisis on de-
regulation. According to this expla-
nation, Congress repealed all the rules
and let Wall Street run wild. Greedy
bankers tricked innocent consumers
into taking out risky mortgages and
sold them to unsuspecting investors.
This explanation views the crisis in
terms of victims and villains. If it were
only that simple.

Obviously, anyone who has com-
mitted a crime should be prosecuted to
the fullest extent of the law. But this
explanation overlooks several impor-
tant facts: First, the United States is
not alone in this crisis. Housing booms
and busts are occurring all around the
world resulting in government bail-
outs. According to the Organization for
Economic Cooperation and Develop-
ment—we refer to this as the OECD—
nearly a dozen European countries are
experiencing bigger housing bubbles
than our own. These countries include
Australia, Canada, Denmark, France,
Ireland, Italy, New Zealand, Norway,
Spain, Sweden, and the United King-
dom. The global nature of this crisis
shows the problem is not ours alone.

Second, we do not have an unregu-
lated free market. Let me underscore
that point. This crisis occurred with
lots of government involvement. The
Federal Reserve controls the money
supply. The Federal Deposit Insurance
Corporation insures bank deposits. The
Fannie, Freddie, Ginnie, FHA, and the
Federal Home Loan Bank boards insure
subsidized or guaranteed mortgages.
We have an entire alphabet soup of
government agencies that regulate our
financial institutions—CFTC, FDIC,
FHFA, FTC, NCUA, OCC, OTS, SEC,
plus all the State agencies and the Fed-
eral Reserve. Finally, we have adopted
a policy of too big to fail.

The essence of a free market is the
opportunity to succeed and the poten-
tial to fail. As economist Milton Fried-
man observed: capitalism is a profit-
and-loss system. The loss part is just
as important as the profit part. Profits
encourage risk taking and losses en-
courage what they should—prudence.

Unfortunately, we have privatized
the profits and socialized the risks. In
some cases, we have bailed out indi-
vidual companies. In others, we have
bailed out the financial markets. In re-
cent years, market participants even
coined a phrase for such bailouts—‘‘the
Greenspan put.” In other words, Wall
Street was betting on former Federal
Reserve Chairman Alan Greenspan to
protect them from their own mistakes.

Recent government bailouts, both in-
dustry-specific and market-wide, in-
clude Lockheed in 1971; Penn Central
Railroad in 1974; Franklin National
Bank in 1974; New York City in 1975 and
1978; Chrysler in 1980; Continental Illi-
nois in 1984; the stock market crisis in
1987; Liatin American debt crisis in the
early-1980s; the Savings & Loan crisis
in the late-1980s; the Mexican peso cri-
sis in 1994; Asian financial crisis in
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1997; Long-Term Capital Management
in 1998; the stock market crisis in 2000;
the airline industry in 2001; AIG, Bank
of America, Bear Stearns; Citigroup,
Chrysler, GM, Fannie and Freddie in
2008.

Reducing the cost of failure encour-
ages reckless behavior. When people
come to expect and accept government
bailouts that’s not capitalism—it is
cronyism. Until we eliminate the per-
verse incentives created by these bail-
outs, no one can honestly say we have
an unregulated free market.

I do not mean to say regulation is
unnecessary. Indeed, the exact opposite
is true. Free markets are not possible
without laws to protect property and
enforce contracts. The problem is gov-
ernment regulation often has unin-
tended consequences.

The desire to control human greed
through regulation is understandable.
But we forget regulators are human
too. They are subject to the same
temptations as everyone else. History
is replete with examples of regulatory
capture and government corruption.
The revolving door between Wash-
ington, Wall Street, and the Fed make
these problems even worse. Second,
regulation can provide a false sense of
security. They encourage people to rely
on the government instead of their own
common sense. Third, regulation de-
signed to solve one problem often cre-
ate another problem. That can lead to
more regulation and more problems.

But most of all, regulation cannot
succeed when it is undermined by good
intentions.

For most of the past century our gov-
ernment—under both Democrats and
Republicans—has pursued an ad hoc in-
dustrial policy. We have encouraged
home building to stimulate the econ-
omy, and home ownership to promote a
better society. Unfortunately, we pur-
sued these policies by undermining the
safety and soundness of our financial
system, which was already a house
built upon sand. I will have more to
say on that later.

A review of U.S. housing policy dur-
ing the 20th century illustrates this
point. Consider the government’s first
major campaign to boost homeowner-
ship as described by Steven Malanga of
the Manhattan Institute.

As Secretary of Commerce, Herbert
Hoover declared that mnothing was
worse than increased tenancy and
landlordism. In 1922, Hoover launched
the “Own Your Own Home’ campaign,
urging Americans to buy homes. Ac-
cording to Hoover, homeowners work
harder, spend leisure time more profit-
ably, live finer lives, and enjoy more
comforts of civilization. He urged the
lending institutions, the construction
industry, and the great real estate men
to counteract the growing menace of

tenancy.
Hoover called for new rules that
would allow nationally chartered

banks to devote a greater share of their
lending to residential properties. Until
that time mortgage lending had pri-
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marily been conducted by savings and
loans, or as they were originally
known, building and loans.

In 1927, Congress responded by pass-
ing the McFadden Act, which allowed
national banks to expand their residen-
tial lending to encourage homeowner-
ship. The act also prohibited interstate
branching to protect smaller local fi-
nancial institutions.

Congress would later pass the Riegle-
Neal Act of 1994, which repealed the
ban on interstate banking, subject to
certain limits. This partial repeal fol-
lowed the savings and loan crisis in the
1980s. Many observers suggest the lack
of diversification and concentration of
risk among smaller local institutions
contributed to the S&L crisis.

The housing market boomed during
the 1920s right along with the stock
market. When stocks crashed in 1929,
so did housing. According to one study,
nearly 50 percent of the mortgages in
America were in default by 1934. As
panicked depositors withdrew their
money, banks were forced to call in
loans or stop rolling them over.

Before the Great Depression, home
mortgages typically required a sub-
stantial down payment—as much as 50
percent. They usually had a very short
maturity—as few as 5 years. They often
had a balloon payment at the end.
Homeowners had to refinance their
mortgage or give up their home if they
could not afford to pay off the balance
when their loan came due.

In response to the housing and finan-
cial crisis caused by the Great Depres-
sion, Congress enacted the Home Own-
ers’ Loan Corporation and the Recon-
struction Finance Corporation. These
programs were designed to bailout in-
solvent financial institutions; buy up
troubled mortgages; and refinance
them on more affordable terms. A re-
port by HUD on the history of the era,
noted that many borrowers delib-
erately defaulted on their mortgages to
take advantage of these bailouts.

One might think of these earlier pro-
grams as the original versions of the
current TARP and HAMP.

In 1934, Congress attempted to
strengthen the housing and financial
markets by creating the Federal Home
Loan Banks—FHLB—to lend money to
other banks; the Federal Housing Ad-
ministration—FHA—to guarantee
home loans; the Federal Deposit Insur-
ance Corporation—FDIC—to insure
bank deposits, the Federal Savings and
Loan Insurance Corporation—FSLIC—
to insure the deposits of S&Ls; and the
Federal National Mortgage Associa-
tion—Fannie Mae—to create a sec-
ondary market for government insured
mortgages.

Congress would later abolish FSLIC
by merging it with the FDIC following
the S&L crisis in the late 1980s.

In 1944, Congress passed the GI bill,
which provided low interest, zero down
payment home loans for servicemen.
This enabled millions of American fam-
ilies to move out of urban apartments
and into suburban homes.
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In 1945, President Truman proposed
the ‘“‘Fair Deal,” which included sev-
eral housing proposals, including tem-
porary price controls. President Tru-
man declared:

Such measures are necessary stopgaps-but
only stopgaps. This emergency action, taken
alone, is good—but not enough. The housing
shortage did not start with the war or with
demobilization; it began years before that
and has steadily accumulated. The speed
with which the Congress establishes the
foundation for a permanent, long-range
housing program will determine how effec-
tively we grasp the immense opportunity to
achieve our goal of decent housing and to
make housing a major instrument of con-
tinuing prosperity and full employment in
the years ahead. It will determine whether
we move forward to a stable and healthy
housing enterprise and toward providing a
decent home for every American family.

I ask unanimous consent to include
President Truman’s full statement on
housing policy in the Record.

The PRESIDING OFFICER. Without
objection, it is so ordered. (See Exhibit
1.)

Mr. GRASSLEY. In 1949, Congress en-
acted the Federal Housing Act, which
provided Federal funding for slum
clearance, urban renewal, and public
housing. The act also expanded the
FHA mortgage insurance program.

To understand the origins of our cur-
rent housing and financial crisis, it is
critical to recognize the role played by
the FHA—the Federal Housing Admin-
istration. The FHA was created in 1934.
At the time, State and Federal laws
prevented lenders from reducing their
down payments and lengthening the
terms of their loans. As I noted earlier,
the typical mortgage required a 50-per-
cent down payment and had a maturity
of b years. These features were consid-
ered essential to maintaining the safe-
ty and soundness of the banking sys-
tem.

Lower down payments increased the
risk of foreclosure because buyers had
less equity in their houses. If home val-
ues declined, more borrowers might
walk away from their homes instead of
continuing to make payments on their
mortgage. Longer terms increased the
risk of insolvency among financial in-
stitutions because of an increase in in-
terest rates or a decline in the econ-
omy.

The FHA challenged conventional
wisdom. It sought to waive all of the
safety and soundness regulations that
applied to the mortgages it insured.
According to an article by Adam Gor-
don published in the Yale Law Journal:

The FHA had a compelling economic case
for requesting such waivers: Treating in-
sured loans differently from uninsured loans
made sense from a safety-and-soundness
standpoint. From the banks’ perspective, in-
surance balanced out the risks of lower-
down-payment, longer-term loans by guaran-
teeing that, even if the property value went
down and the buyer quit making payments,
or if the buyer defaulted twenty years into a
25-year loan, the bank would be made whole
by the insurance fund. These assurances and
the political pressure for new ways to sup-
port homeownership led Congress and every
state legislature to rapidly pass the requisite
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exemptions from bank safety-and-soundness
laws.

By 1937, all 50 States had enacted leg-
islation giving the FHA free rein to
write its own rules with respect to the
mortgages that it insured. The results
were predictable. Delinquencies, de-
faults, and foreclosures increased dra-
matically.

The FHA lowered down payments
from 20 percent, to 10 percent, and fi-
nally to 3 percent by the mid-1960s. As
a result, the foreclosure rate increased
sixfold, from less than 2 for every 1,000
mortgages to more than 12 per 1,000
mortgages.

Almost everyone seemed prepared to
accept rising foreclosure rates as the
price to be paid for expanding home-
ownership. However, the FHA soon
faced a bigger scandal.

Today, we often forget just how
much of the pre-civil rights era in
America was marked by racial dis-
crimination. The FHA program was a
prime example. During its first 30 years
in existence, the FHA maintained var-
ious policies to deny insurance to mi-
norities. These policies effectively pre-
vented most African Americans from
obtaining FHA insured mortgages.

Being denied an FHA loan usually
meant being denied any opportunity to
obtain lower down payments and
longer terms because such provisions
were still illegal for conventional
loans.

FHA’s discriminatory policies did not
end until Congress passed the Fair
Housing Act of 1968. Unfortunately, ef-
forts to end racial discrimination
marked the beginning of what we now
call predatory lending. According to
Beryl Satter of Rutgers University:

After decades of refusing to insure mort-
gages in areas with black residents no mat-
ter what their economic status, in 1968 the
FHA went to the other extreme and told
mortgage companies that if they would loan
in low-income minority neighborhoods, the
FHA would guarantee those loans 100%.

Speculators immediately exploited the new
policy by buying slum properties, and then
bribing someone to appraise the properties
at, say, quadruple their real value. Specu-
lators might buy a house for $5000 but get a
corrupt FHA appraiser to say it was worth
$20,000. Once they had that appraisal, they
could easily sell that property for $20,000. So
what if the price seemed high? The mortgage
lender couldn’t lose—after all, $20,000 was
the property’s appraised value, and more im-
portantly, the FHA insured the loan 100%.
[Speculators] enticed buyers by emphasizing
the low down payment rather than the high
final cost. People eager to buy on such terms
were easy to find. They were usually black
or Latino, and often low income. Given the
desperate housing shortage facing low in-
come families during that decade of massive
inflation, an offer of a home of one’s own for
$200 down was often irresistible.

The speculators made the procedure quick
and easy. They did all the paperwork, rou-
tinely falsifying the buyers’ income to make
it look like they could carry the overpriced
loan. The lenders didn’t ask any questions
about these loan applications because the
mortgages were fully insured; the credit-
worthiness of the borrower was therefore of
no relevance. Since mortgage companies also
made profits through the exorbitant service
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fees they charged for FHA loans, they made
money on every sale, with no risk whatso-
ever.

By 1972, similar abuses of FHA programs
were being reported in Boston, New York,
Newark, Philadelphia, Wilmington, Miami,
Detroit, St. Louis, Seattle, Los Angeles, and
Lubbock, Texas. The New York Times noted
that FHA-guaranteed loans were being given
on ‘‘substandard’” buildings that lacked
‘“‘such essentials as adequate heating and
plumbing.”” The confluence of inflated mort-
gage payments and high repair costs meant
that the low-income buyer never had a
chance. The repossessed buildings sometimes
ended up back in the hands of the specu-
lators, who started the cycle anew.

While the scandal meant ruin for low and
moderate-income home buyers, it meant
huge profits for those in the game. . . .

The companies exploiting FHA policies
were not marginal. In New York top officials
of three of the largest mortgage lenders in
the region were convicted of housing fraud in
1975. In Brooklyn alone, the U.S. Attorney’s
office produced a five hundred-count indict-
ment demonstrating that ‘‘real estate specu-
lators, brokers, lawyers, appraisers and
bribed FHA employees conspired in the
scheme” to get FHA insurance on slums sold
at inflated prices.

The FHA planted many of the seeds
that ultimately grew into the current
housing crisis.

The goal of making homes affordable
was used to justify the weakening of
traditional standards of safety and
soundness. The goal of eliminating dis-
crimination was used to justify extend-
ing both FHA and conventional loans
to borrowers with poor credit and low
income. These changes led to rising
foreclosures. Lenders responded by
charging higher rates and fees to cover
their losses. Higher rates and fees in-
creased the cost of buying a home and
led to new charges of discrimination on
the basis of predatory lending. That led
to renewed calls for innovative ways to
reduce the cost of housing. That led to
a further weakening of safety and
soundness standards. All of that brings
us to where we are today.

Before discussing our current crisis,
however, let me conclude my brief re-
view of the history of U.S. housing pol-
icy.

In the midst of the FHA scandal,
Congress created more programs to
promote the American dream of home
ownership.

In 1968, Congress enacted the Truth
in Lending Act to require clear disclo-
sure of lending arrangements and costs
associated with a loan.

Also in 1968, Congress split Fannie
Mae into two parts creating the Gov-
ernment National Mortgage Associa-
tion, Ginnie Mae, which now deals with
government guaranteed mortgages, pri-
marily those insured by the Depart-
ment of Veterans and the FHA.

In 1970, Congress created the Federal
Home Loan Mortgage Corporation,
Freddie Mac, to compete with Fannie
Mae.

In 1974, Congress passed the Real Es-
tate Settlement Procedures Act to pro-
hibit kickbacks between lenders and
settlement agents and require a good
faith estimate of all closing costs.
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In 1977, Congress enacted the Com-
munity Reinvestment Act, CRA, to en-
courage banks to meet the needs of
their local communities in a manner
consistent with safe and sound lending
practices. According to Peter Wallison
of the American Enterprise Institute,
the CRA had a vague mandate to pre-
vent banks from refusing to lend to
qualified borrowers, which was en-
forced by denying mergers and acquisi-
tions among banks. Initially, enforce-
ment actions were rare. But over time,
Congress shifted its emphasis from
‘“‘encouraging’’ to ‘‘requiring’’ and from
“safe and sound” to ‘‘innovative and
flexible.”” Ultimately, the CRA helped
undermine the banking system by en-
couraging more risky loans.

As Stan Liebowitz of the University
of Texas at Dallas observed: ‘“‘From the
current hand-wringing, you’d think
that the banks came up with the idea
of looser underwriting standards on
their own, with regulators just asleep
on the job. In fact, it was the regu-
lators who relaxed these standards—at
the behest of community groups and
‘progressive’ political forces . . .”

But Dbefore faulty underwriting
helped create the current housing cri-
sis, there was the S&L crisis.

The late 1970s and early 1980s saw a
dramatic rise in inflation due to the
steady erosion of sound monetary pol-
icy in previous decades. Rising infla-
tion led to higher interest rates, which
threatened to destroy the Savings and
Loan industry.

S&Ls relied on short-term deposits to
fund long-term, fixed-rate mortgages.
Rising inflation forced them to pay
higher rates to attract new deposits.
But they continued to earn the same
rate on their existing mortgages. Ris-
ing costs relative to a fixed income un-
dermined profits and threatened insol-
vency.

The S&Ls were further hampered by
Regulation Q, which limited the inter-
est rate they could pay to attract new
deposits. The origin of Regulation Q
dates back to the 1930s when Congress
authorized the Federal Reserve to set
interest rate ceilings.

According to proponents, the ceiling
on interest rates would encourage
smaller rural banks to lend in their
own communities rather than send
their money to larger urban banks
where they might earn more. The ceil-
ing was also seen as a way to increase
bank profits by limiting the competi-
tion for deposits; in other words, it
would prevent banks from engaging in
a bidding war for new customers. Regu-
lation Q was extended to S&Ls in 1966.

State usury laws also placed limits
on the interest rate paid to depositors
as well as the interest rate charged to
borrowers further undermining the
S&Ls’ financial viability.

Congress took numerous steps
throughout the 1980s to forestall the
S&L crisis. These steps ultimately
failed as more than 1,600 banks and
S&Ls were either closed or bailed out
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by the government. The S&L crisis ul-
timately cost taxpayers more than $120
billion.

The S&L crisis shows the failure of
many small banks can be just as costly
as the failure of a few large banks.
That is a lesson we must not forget as
we consider ways to address the prob-
lem of too big to fail.

In 1980, Congress enacted the Deposi-
tory Institutions Deregulation and
Monetary Control Act to abolish caps
on both the interest paid and the inter-
est received.

The Alternative Mortgage Trans-
actions Parity Act of 1982 preempted
State laws to enable the nationwide
use of adjustable rate mortgages, bal-
loon payments, and negative amortiza-
tion.

These flexible features proved useful
during the inflationary 1970s and 1980s.
But they also set the stage for the
emergence of the housing crisis of
today.

The Secondary Mortgage Market En-
hancement Act of 1984 made it easier to
issue mortgage backed securities and
enabled financial institutions, pension
funds, and insurance companies to in-
vest in the top rated tranches of these
securities.

The Tax Reform Act of 1986 elimi-
nated the double taxation of dividends
paid to those who invest in real estate
mortgage investment conduits,
REMICs. The act also eliminated the
tax deduction for interest paid on con-
sumer loans, except for those secured
by a home mortgage.

These two acts established the path
toward the creation of collateralize
debt obligations, CDO, and the off-bal-
ance sheet entities known as special in-
vestment vehicles, SIVs, which fea-
tured prominently in the latest crisis.
The tax deduction for home equity
loans contributed to the overleveraging
of housing.

The Financial Institutions Reform
and Recovery and Enforcement Act of
1989 abolished the Federal Savings and
Loan Insurance Corporation; it trans-
ferred the regulation of thrift institu-
tions from the Federal Home Loan
Bank board to the Office of Thrift Su-
pervision; it allowed bank holding com-
panies to acquire thrifts; it established
new regulations for real estate apprais-
als; it established new capital reserve
requirements; it required the publica-
tion of CRA evaluations.

This act also included reforms of the
real estate appraisal system, which had
broken down during the FHA scandal
in the 1970s, and contributed to the
S&L crisis. Despite these reforms,
faulty or fraudulent appraisals contrib-
uted to the most recent crisis as well.

Federal Deposit Insurance Corpora-
tion Improvement Act of 1991 allowed
the FDIC to borrow from the Treasury
and created new capital requirements
and risk-based deposit insurance pre-
miums. Moreover, it granted the Fed-
eral Reserve authority to lend directly
to nonbank firms during times of emer-
gency.
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This authority increased the moral
hazard problem by expanding the scope
of potential Federal bailout recipients.
This authority played a critical role in
bailing out AIG.

The Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of
1992 was enacted, in part, to encourage
Fannie Mae and Freddie Mac to in-
crease their service to low- and mod-
erate-income families and neighbor-
hoods. These changes, along with oth-
ers that followed, served to undermine
standards of safety and soundness by
allowing Fannie and Freddie to receive
credit toward its affordable housing
goals by purchasing subprime loans
from other lenders. This increased the
demand for such loans as well as the
amount of funds available to finance
them.

The 1992 act coincided with a Boston
Federal Reserve Bank study on dis-
crimination in mortgage lending. In
theory, lenders evaluated the collat-
eral and creditworthiness of those
seeking to borrow money. Those appli-
cants who qualify get credit, and those
who do not are denied. The Boston Fed
study suggested qualified minority ap-
plicants were being denied.

In response to growing concerns that
traditional underwriting standards had
a discriminatory impact on low-income
and minority families, many housing
advocates began to urge the widespread
adoption of risk-based pricing. Unlike
traditional underwriting, risk-based
pricing assumes everyone can qualify
as long as they pay an interest rate, or
other fee, that reflects their individual
risk. Thus, risk-based pricing was
viewed as a way to safely implement
the flexible underwriting standards
needed to eliminate discrimination and
expand homeownership.

In 1993, the Federal Reserve Bank of
Boston published a report entitled
‘“Closing the Gap.” This report in-
cluded recommendations on ‘‘best prac-
tice’” from lending institutions and
consumer groups. It offered lenders a
‘“‘comprehensive program’ to ensure all
loan applicants are treated fairly and
to reach a more diverse customer base.

The report stated:

While the banking industry is not expected
to cure the nation’s social and racial ills,
lenders do have a specific legal responsibility
to ensure that negative perceptions, atti-
tudes, and prejudices do not systematically
affect the fair and even-handed distribution
of credit in our society. Fair lending must be
an integral part of a financial institution’s
business plan . . . Even the most determined
lending institution will have difficulty culti-
vating business from minority customers if
its underwriting standards contain arbitrary
or unreasonable measures of creditworthi-
ness. . . . Institutions that sell loans to the
secondary market should be fully aware of
the efforts of Fannie Mae and Freddie Mac to
modify their guidelines to address the needs
of borrowers who are lower-income, live in
urban areas, or do not have extensive credit
histories.

In 1995, the Department of Housing
and Urban Development announced a
National Homeownership Strategy
which stated:
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The inability (either real or perceived) of
many younger families to qualify for a mort-
gage is widely recognized as a very serious
barrier to homeownership. [The Strategy]
commits both government and the mortgage
industry to a number of initiatives designed
to: (1) Cut transaction costs through stream-
lined regulations and technological and pro-
cedural efficiencies; (2) Reduce down-pay-
ment requirements and interest costs by
making terms more flexible, providing sub-
sidies to low- and moderate-income families,
and creating incentives to save for homeown-
ership; (3) Increase the availability of alter-
native financing products in housing mar-
kets throughout the country.

Efforts to expand the use of flexible
underwriting standards raised obvious
concerns about the potential for in-
creased defaults and foreclosures. To
address these concerns, numerous
groups, both inside and outside govern-
ment, conducted studies, and proposed
new laws and regulations.

In 1996, Freddie Mac issued a report
to Congress based on its effort to de-
velop an automated underwriting sys-
tem. The report concluded that it was
possible to replace ‘‘subjective human
judgment” with computers that could
accurately assess ‘‘multiple risk fac-
tors” and ‘‘identify which loans would
wind up in foreclosure and which would
not.” By fairly and objectively access-
ing individual credit risk, an auto-
mated system could eliminate dis-
crimination and strengthen the under-
writing process.

This study was primarily focused on
improving the prime mortgage market
by identifying applicants who received
prime loans, but shouldn’t have, and
applicants who did not receive prime
loans, but should have. However, the
ability to identify risk within the
prime market led to the conclusion
that it was possible to do the same
thing in the subprime market as well.
In relatively short order, Fannie,
Freddie, and almost every other partic-
ipant in the home mortgage market
adopted computerized systems to ana-
lyze and securitize home loans. These
new procedures were applied to
subprime loans.

Of course, risk based pricing also
raised concerns that lenders might
charge borrowers more than their risk
profile would justify. Such overcharges
raised the specter of predatory lending.

In response, Congress enacted the
Home Ownership and Equity Protec-
tion Act of 1994 which required disclo-
sures and imposed restrictions on high-
cost loans. This act served to highlight
once again the difficulty of promoting
flexible underwriting to expand home-
ownership while at the same time try-
ing to protect consumers from dis-
criminatory lending.

The Taxpayer Relief Act of 1997 ex-
empted from taxation profits on the
sale of a personal residence of up to
$5600,000, couples, or $250,000, singles.
This change provided a boost to home
prices by increasing the after-tax rate
of return on housing.

The Interstate Banking and Branch-
ing Efficiency Act of 1994 repealed re-
strictions on interstate banking. This
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act was designed to address the lack of
diversification and the concentration
of risk among smaller local financial
institutions that contributed to the
S&L crisis.

The Financial Services Moderniza-
tion Act of 1999—also known as
Gramm-Leach-Bliley—repealed part of
the Glass-Steagall Act of 1933. The ex-
tent to which this repeal contributed
to the current crisis is the subject of
much debate.

Glass-Steagall prohibited commer-
cial banks from underwriting or deal-
ing in securities. It also prohibited
them from having affiliates that were
principally or primarily engaged in un-
derwriting or dealing in securities. It is
important to understand exactly what
this means.

As Peter Wallison of the American
Enterprise Institute has explained:

Underwriting refers to the business of as-
suming the risk that an issue of securities
will be fully sold to investors, while ‘‘deal-
ing”’ refers to the business of holding an in-
ventory of securities for trading purposes.
Nevertheless, banks are in the business of
making investments, and Glass-Steagall did
not attempt to interfere with that activity.
Thus, although Glass-Steagall prohibited un-
derwriting and dealing, it did not interfere
with the ability of banks to ‘‘purchase and
sell” securities they acquired for invest-
ment. The difference between ‘‘purchasing
and selling” and ‘‘underwriting and dealing”’
is crucially important. A bank may purchase
a security—say, a bond—and then decide to
sell it when the bank needs cash or believes
that the bond is no longer a good invest-
ment. This activity is different from buying
an inventory of bonds for the purpose of sell-
ing them, which would be considered dealing.

The Gramm-Leach-Bliley Act did not
repeal the restriction on underwriting
or dealing by commercial banks. It
only repealed the restriction on affili-
ates. There is no evidence the activi-
ties of any affiliates were large enough
to cause the current crisis.

On the other hand, as Mr. Wallison
noted, there was a critical exception to
the Glass-Steagall prohibition on un-
derwriting or dealing by commercial
banks. It did not apply to securities
issued by Fannie Mae and Freddie Mac.

The major commercial banks—such
as Citibank, Wachovia, Bank of Amer-
ica, JP Morgan Chase, and Wells
Fargo—that got into trouble did so by
engaging in activities that were never
prohibited by Glass-Steagall. These
banks suffered heavy losses because
they invested in poorly underwritten,
overvalued mortgage-backed securi-

ties, including those of Fannie and
Freddie.
Likewise, the major investment

banks—such as Lehman Brothers, Bear
Stearns, Merrill Lynch, Morgan Stan-
ley and Goldman Sachs—that got into
trouble have always been exempt from
Glass-Steagall. As I will discuss later,
the demise of these investment banks
was due to a new variation on the clas-
sic bank run.

The Commodity Futures Moderniza-
tion Act of 2000 authorized over-the-
counter financial derivatives. Although
over-the-counter derivatives, like cred-
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it default swaps, CDS, are exempt from
most regulation, those who buy and
sell them are not. For example, the
acting director of the Office of Thrift
Supervision, OTS, recently testified
about the American International
Group, AIG, one of the major partici-
pants in the CDS market. According to
his testimony, ‘. . . in hindsight, OTS
should have directed the company to
stop originating CDS products ..
[and] OTS should also have directed
AIG try to divest a portion of this port-
folio.”

Although AIG was comprised of more
than 220 companies operating in more
than 130 countries, its primary line of
business was insurance. According to a
Government Accountability Office re-
port:

State insurance regulators are responsible
for monitoring the solvency of insurance
companies generally, as well as for approv-
ing transactions regarding those companies,
such as changes in control or significant
transactions with the parent company or
other subsidiaries . . .

In other words, Federal and State
regulators had the authority to mon-
itor the financial institutions which
were among the largest buyers and
sellers of CDS contracts, and take ap-
propriate action to protect their safety
and soundness. Unfortunately, the reg-
ulators failed to recognize the inherent
dangers created by the bubble in the
housing market.

The Federal Deposit Insurance Re-
form Act of 2005 raised the limit on de-
posit insurance; merged the various de-
posit insurance funds; provided credits
for banks for prior contributions; and
required rebates when the deposit fund
goes above 1.5 percent of deposits.

The Credit Agency Reform Act of
2006 required rating agencies to reg-
ister with the SEC. Despite these re-
quirements, the ratings agency con-
tributed to the most recent crisis as

well.
Credit ratings agencies—such as
Fitch, Moody’s, and Standard &

Poor’s—have been given privileged sta-
tus as Nationally Recognized Statis-
tical Rating Organizations, NRSROs,
since 1975.

These agencies played a significant
role in the recent financial crisis in
two different ways. First, they placed
their AAA seal of approval on subprime
mortgages that were converted into
traunches—or tiers—of  securitized
loans. Second, they contributed to ex-
cessive borrowing because of flawed
capital standards. According to govern-
ment regulations, banks needed $1 in
capital for every $256 of single-family
home loans. But, if those mortgages
were converted into AAA securities,
the banks could hold $60 in loans for
every $1 in capital. Higher leverage en-
tails greater risk to the financial sys-
tem.

This brief legislative history pro-
duces an unmistakable feeling of Deja
Vu as one considers where we are
today. The current crisis has been sum-
marized along the following lines:
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In response to the high-tech, dot-com
bust in 2000, the Federal Reserve began
a series of interest rate cuts reducing
the Fed Funds rate from 6.5 percent to
1.0 percent. As cheap credit flooded the
markets, financial institutions adopted
reckless lending practices under the
political banner of increasing home-
ownership. These practices included
liar loans, no verification of income or
assets; no-money down, including sell-
er-financed and other third-party con-
tributions, and wrap-around loans; in-
terest-only loans; negative amortiza-
tion, missed payments are added to the
principal; adjustable-rates; and balloon
payments.

As these risky loans were extended to
marginal borrowers who could not af-
ford their overpriced homes, the finan-
cial wizards on Wall Street devised
schemes to theoretically insure them-
selves against default. These so called
credit default swaps allowed investors
who purchased mortgage-backed secu-
rities to pay fees to underwriters, like
AIG, in exchange for a promise to cover
any losses. Because regulators and
other market participants did not seri-
ously consider the possibility of falling
home prices and rising default rates,
these CDS contracts were not backed
by adequate collateral to cover poten-
tial losses.

By allowing those who bought and
sold mortgage-backed securities to
transfer risk to other market partici-
pants, it became more difficult to de-
termine who would suffer the actual
losses as home prices began to fall and
default rates began to rise. The house
of cards collapsed as financial institu-
tions became less willing to lend to
each other under the growing cloud of
uncertainty.

While there is plenty of blame to go
around for getting us into this mess,
and there were lots of contributing fac-
tors, ultimately this crisis was trig-
gered by a new variation on the classic
bank run. Here’s how Gary Gordon of
Yale University describes what hap-
pened:

In a banking panic, depositors rush en
masse to their banks and demand their
money back. The banking system cannot
possibly honor these demands because they
have lent the money out or they are holding
long-term bonds [which can only be sold at
fire sale prices] . . . the panic in 2007 was not
like the previous panics in American history

. . it was not a mass run on banks by indi-
vidual depositors, but instead was a run by
firms and institutional investors on financial
firms.

According to Mr. Gordon, this run
was caused by the collapse of the re-
purchase agreement—or repo—market.
Before the crisis, trillions of dollars
were traded in the repo market. No one
knows the exact amount because there
are no data on the total size of this
market or the identity of all its par-
ticipants. Estimates suggest it could be
as much as $10 trillion, which is rough-
ly equal to the total assets of the en-
tire U.S. banking system.

As tempting as it may be to blame
our current crisis on Wall Street greed



S4050

and irresponsible deregulation, the
truth is a bit more complicated, as I
think I have tried to show. To under-
stand how we got to where we are
today, it is necessary to review some
history and some economics.

There have been financial booms and
busts throughout recorded history—
from tulip mania, the South-Sea bub-
ble, and the Mississippi scheme, to the
Mexican peso crisis, the Asian crisis,
and the dot-com boom.

Economist Hyman Minsky argued
there are five stages of a financial bub-
ble: stage 1, investors get excited about
some asset or commodity; stage 2,
prices rise as more investors enter the
market; stage 3, euphoria occurs as fi-
nancial markets devise new ways to in-
flate the bubble; stage 4, investors
begin to cash-out of the market; and,
stage 5, panic sets in as the bubble pops
and everyone tries to get out before it
is too late.

There have been alternating cycles of
financial fear and euphoria throughout
history. While greed and speculation
played an important role, there is an-
other essential element that is all too
often overlooked. That critical ingre-
dient is money.

The nature of money, the source of
its value, and the determination of its
supply are topics of extreme impor-
tance. Historically, money is believed
to have developed from the concept of
barter or exchange. Individuals wished
to trade one good for another. The
most desirable, divisible, and non-
perishable goods were designated as
money. Cows, wheat, rice, rocks, sea
shells, silver, and gold have all served
as money throughout history.

The development of money soon led
to the introduction of banking. Banks
served not only as a place to store
money, but also as a means to facili-
tate commerce by granting various
types of loans.

The deposit of money involves two
different concepts. First, a demand, or
checking, deposit implies a custody ar-
rangement. The bank maintains 100
percent reserves. Thus, the funds are
available at all times to meet the
needs of the depositor. Second, a loan,
or time, deposit implies a temporary
transfer of ownership. The bank is au-
thorized to make loans. Thus, the
funds are transferred to someone else
who is obligated to repay them at some
future date.

Initially, most banks recognized and
accepted the distinction between these
two different kinds of deposits. More-
over, they confined their lending ac-
tivities within the limits of their total
deposits. But they quickly discovered
that not everyone sought to withdraw
their money at the same time. Thus,
they decided they could safely issue as
much credit as they desired, as long
they retained enough money to meet
expected withdrawals. So began the
practice of fractional reserve banking.

According to economist Jesus Huerta
de Soto, early European bankers often
sought to conceal their use of frac-
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tional reserves while claiming to main-
tain 100 percent reserves. Only later
upon receiving official government
sanction did they openly admit to and
defend the practice of fractional re-
serves.

The most common defense of frac-
tional reserve banking is that it is
highly unlikely that most depositors
will seek to withdraw their funds si-
multaneously. Thus, it is said the law
of large numbers permits a bank to
safely lend out most of its funds. But
as Huerta de Soto observes:

. in the field of human action the future
is always uncertain, . . . The open, perma-
nent nature of the uncertainty . . . differs
radically from the notion of risk applicable
within the sphere of physics and natural
sclence.

History shows beyond a doubt that
we cannot predict when a bank run will
occur. The creation of deposit insur-
ance and the establishment of a central
bank as a lender of last resort would
not be necessary if we could predict
such events with any degree of cer-
tainty.

The dangers created by misguided ef-
forts to treat uncertainty of human ac-
tion as some form of statistical risk is
evident in the current crisis. The use of
computer models to convert subprime
loans into AAA securities ignored the
human action of declining under-
writing standards and the growing bub-
ble in the housing market.

Some observers may be tempted to
conclude this crisis is simply the latest
in the cycle of booms and busts that in-
evitably plague mankind. Others may
be tempted to conclude we need a
brand new systemic risk regulator—in
other words, we need someone to over-
see the safety and soundness of our en-
tire financial system. The logic behind
this approach is that our current
hodgepodge of Federal and State regu-
latory agencies was too busy looking
at the individual institutions within
their jurisdiction. No one saw the big
picture.

However, the problem is not that we
lack a systemic risk regulator. The
problem is we already have a system
risk creator, namely the Federal Re-
serve.

Mark Thornton of the Ludwig von
Mises Institute describes central bank-
ing as a confidence game:

The Federal Reserve plays a confidence
game with us. A confidence game . . . is de-
scribed as an attempt to defraud a person or
group by gaining their confidence. . . . [The]
Fed’s basic confidence game [is] trying to
gain and maintain our confidence in its sys-
tem and getting us not to take proper pre-
caution against the negative effects of its
policies. . . . [The] Fed’s mission [is] to in-
still confidence in us about the economy
while simultaneously instilling confidence in
us about the abilities of the Fed itself. The
first mission is easy to see because Fed offi-
cials are almost always publicly bullish and
hardly ever publicly bearish about the econ-
omy. The economy always looks good, if not
great. If there are some problems, don’t
worry, the Fed will come to the rescue with
truckloads of money, lower interest rates,
and easy credit. If things were to get worse,
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which they won’t, the Fed would be able to
respond with monetary weapons of mass
stimulation. All this is consistent with the
viewpoint of mainstream economists who see
the business cycle as caused by psychological
problems and random shocks. In their view,
it is your fault for becoming overly specula-
tive and risky and then lapsing into risk
aversion and depression. It is your fault!

This may seem like an unfair charac-
terization of the Fed, but consider the
following quotes from 2007. Remember,
by early 2007 housing prices were fall-
ing in many areas.

In January of 2007, Chairman
Bernanke described the Fed’s
superhero-like ability to access infor-
mation, identify risk, anticipate crisis,
and respond to any challenge.

Mr. Barnanke said:

Many large banking organizations are so-
phisticated participants in financial mar-
kets, including the markets for derivatives
and securitized assets. In monitoring and
analyzing the activities of these banks, the
Fed obtains valuable information about
trends and current developments in these
markets. Together with the knowledge ob-
tained through its monetary-policy and pay-
ments activities, information gained through
its supervisory activities gives the Fed an
exceptionally broad and deep understanding
of developments in financial markets and fi-
nancial institutions. . . .

In its capacity as a bank supervisor, the
Fed can obtain detailed information from
these institutions about their operations and
risk-management practices and can take ac-
tion as needed to address risks and defi-
ciencies. The Fed is also either the direct or
umbrella supervisor of several large commer-
cial banks that are critical to the payments
system through their clearing and settle-
ment activities. . . .

In my view, however, the greatest external
benefits of the Fed’s supervisory activities
are those related to the institution’s role in
preventing and managing financial crises.

Finally, the wide scope of the Fed’s activi-
ties in financial markets—including not only
bank supervision and its roles in the pay-
ments system but also the interaction with
primary dealers and the monitoring of cap-
ital markets associated with the making of
monetary policy—has given the Fed a
uniquely broad expertise in evaluating and
responding to emerging financial strains.

I could go on at length reading simi-
lar quotes from various Fed officials.
But to save on time and embarrass-
ment, I will simply put Mr. Thornton’s
article in the RECORD, and skip to his
conclusion. Mr. Thornton says:

We can see that the Fed is a confidence
game. Their public pronouncements, while
heavily nuanced and hedged, uniformly
present the American people with a rosy sce-
nario of the economy, the future, and the
ability of the Fed to manage the market.
Ben Bernanke told Congress [in March of
2010] that we are in the early stages of an
economic recovery. Of course, he has been
saying that since the spring of 2009 (if not
earlier). . . . These are the people who said
that there was no housing bubble, that there
was no danger of financial crisis, and then
that a financial crisis would not impact the
real economy. These are the same people
who said they needed a multi-trillion dollar
bailout of the financial industry, or we
would get severe trouble in the economy.
They got their bailout, and we got the severe
trouble anyways. It is time to bring this con-
fidence game to an end.
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Mr. President, I ask unanimous con-
sent that Mr. Thornton’s article be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. GRASSLEY. The current finan-
cial reform bill will not end the cycle
of financial booms and busts. This
cycle is not the result of green, or cap-
italism, or animal spirits, or irrational
exuberance. Ultimately, it is caused by
our failure to recognize and enforce
traditional legal principles, namely,
the protection of private property.

According to Huerta de Soto: It is a
remarkable fact that three of the most
noted monetary theorists of the eight-
eenth and early nineteenth centuries
were bankers: John Law, Richard
Cantillon, and Henry Thornton. Their
banks all failed.

Law was involved in the infamous
Mississippi scheme, and Cantillon was
involved in a fraudulent stock trading
scheme. Only Thornton escaped con-
troversy because his bank did not fail
until after his death. All of these bank-
ers were actively involved in con-
vincing their colleagues and customers
of the safety, soundness, and wisdom of
violating traditional legal principles.

Once upon a time, common sense as
well as the law recognized the dif-
ference between a demand deposit and
a loan deposit.

According to Huerta de Soto, ancient
Roman law made it clear that bankers
carried out two different types of oper-
ations. On one hand, they accepted de-
mand deposits, which involved no right
to interest and obligated the bank to
maintain the continuous availability of
the money; and the depositor had abso-
lute privilege in the case of bank-
ruptcy. On the other hand, bankers
also received loan deposits, which obli-
gated the banker to pay interest on the
money; and the depositor lacked all
privileges in the case of bankruptcy.

The clear distinction between these
two types of deposits began to break
down with the unfortunate choice of a
penalty for the failure to return a de-
mand deposit. A banker who accepted a
demand deposit and later failed to re-
turn the money upon demand was obli-
gated to pay a penalty in the form of
interest.

According to Huerta de Soto, the ban
on usury by the three major monothe-
istic religions—Judaism, Islam, and
Christianity—did much to complicate
and obscure medieval financial prac-
tices. Historically, usury meant charg-
ing any interest on a loan. Today, it
means charging excessive interest on a
loan.

Since it was forbidden to pay interest on
loans, it is easy to understand how conven-
ient it was in the Middle Ages to disguise a
loan as a deposit in order to make the pay-
ment of interest legal, legitimate and so-
cially acceptable. For this reason, bankers
started to systematically engage in oper-
ations in which the parties openly declared
they were entering into a deposit contract
and not a loan contract.

The method of concealment . . . was a sim-
ulated [demand] deposit which . . . was not a
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true [demand] deposit at all, but rather a
loan [deposit]. At the end of the agreed-upon
term, the supposed depositor claimed his
money. When the [bank] failed to return [the
money], [the bank] was forced to pay a ‘‘pen-
alty” in the [form] of interest on [its] pre-
sumed ‘‘delay.”’

Disguising loans as deposits became an ef-
fective way to get around the canonical ban
on interest and escape severe sanctions, both
secular and spiritual.

It would appear the history of bank-
ing consists of a continuous effort to
eliminate the distinction between
these two types of deposits. I do not
mean to criticize modern day bankers.
I suspect they are largely unaware of
this history. They simply operate
under the rules as they exist today.
Anyone who studies money and bank-
ing in college is taught about frac-
tional reserves, deposit insurance, and
the need for a central bank to serve as
lender of last resort. This is standard
fare that passes for higher education
around the world.

As economist John Maynard Keynes
once observed, ‘‘even the most prac-
tical man of affairs is usually in the
thrall of the ideas of some long-dead
economist.”

Having said all this, the question re-
mains: Where do we go from here?

To answer that question let me re-
turn to the topic of money. In a world
of paper currency—without the back-
ing of any tangible commodity—the
supply of money is ultimately deter-
mined by the government.

In most countries, the power to cre-
ate money has been delegated by the
government to a central bank. The cen-
tral bank in turn controls the money
supply in a number of ways: buying and
selling financial assets—so-called dis-
count window or open-market oper-
ations—and requiring banks to keep
deposits at the central bank—so-called
reserve requirements.

As our Nation’s central bank, it is
often suggested that the Federal Re-
serve controls both interest rates and
the money supply. However, the only
interest rate the Fed controls is the
discount rate. That is the rate the Fed
charges other banks when they borrow
money from the Fed. The Fed generally
prefers that banks borrow from each
other. So, it usually sets the discount
rate higher than the rate banks charge
each other. That rate is called the Fed-
eral funds rate.

U.S. banks are required to hold re-
serves as a percentage of their demand
deposits, but not their loan deposits.
These reserves are designed to cover
daily withdrawals. On any given day,
some banks may have a reserve short-
fall, while others may have excess re-
serves. Thus, banks borrow from each
other on an overnight basis. The Fed
sets a target for the interest rate
banks charge each other—the Federal
funds rate—and then it attempts to
achieve its target.

According to the textbook expla-
nation, when the Fed wants to lower
the Federal funds rate, it buys finan-
cial assets, such as government bonds,
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from other banks and pays for them by
creating additional reserves. This is
sometimes referred to as creating
money out of thin air. Since the banks
now have more reserves, they are gen-
erally willing to lend at a lower rate.
When the Fed wants to raise the Fed-
eral funds rate, it sells financial assets
back to the banks and withdraws the
additional reserves. Since the banks
now have fewer reserves, they will usu-
ally require borrowers to pay a higher
interest rate.

The Fed can also change the supply
of money by changing the reserve re-
quirement. By raising or lowering the
reserve requirement, the Fed can con-
trol how much money banks must hold
in reserve. Higher reserves mean less
money is available for banks to lend,
and lower reserves mean more money
to lend.

Although central banks control the
money supply in the long run, in the
short run individual banks are largely
in control.

As the Federal Reserve Bank of Chi-
cago explained in its publication Mod-
ern Money Mechanics:

In the real world, a bank’s lending is not
normally constrained by the amount of re-
serves it has at any given moment. Rather,
loans are made, or not made, depending on
the bank’s credit policies and its expecta-
tions about its ability to obtain the funds
necessary to pay its customers’ checks and
maintain required reserves in a timely fash-
1ion.

In other words, when banks make
loans, they create new deposits, there-
by increasing the money supply. In the
short run, banks are free to make as
many loans as they want based solely
on their expectation of future repay-
ment and their ability to meet required
reserves and expected withdrawals,
plus their capital requirements.

In the long run, central banks con-
trol reserve requirements and the cost
of borrowing excess reserves. Thus,
they can eventually prevent individual
banks from endlessly expanding the
money supply.

Money can be defined as the thing
that all other goods and services are
traded for, or as the means to achieve
final settlement of all transactions. As
the means of final payment, money is
uniquely valued above all other assets.
It is considered to be the most liquid
because it is accepted by everyone and
it trades at face value. That is, $1 is al-
ways equal to $1.

Because banks have the power to cre-
ate money—within limits set by the
central bank—they are viewed with a
high degree of suspicion. But banks are
ultimately at the mercy of their cus-
tomers because they are obligated to
convert deposits into cash. When banks
lose the confidence of their customers,
they are subject to bankruptcy if too
many customers try to withdraw their
money. Banking panics in the past led
to the creation of central banking and
deposit insurance. These government
safety nets were designed to prevent
the collapse of the banking system.
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To further limit the risk of a banking
failure, the government imposed var-
ious standards of safety and soundness.
These standards range from under-
writing loans to maintaining adequate
levels of capital and reserves. While
these standards make banking safer,
they also make it more expensive. It
takes time and effort to evaluate the
creditworthiness of borrowers. Like-
wise, money that is set aside in re-
serves cannot be used to make a loan
and earn a rate of return.

As I have outlined earlier, Congress
undermined both underwriting stand-
ards and capital requirements in an ef-
fort to expand home ownership. How-
ever, these actions alone would not
have likely caused the crisis.

Another major contributing factor
was the fact that all of the limits
placed on traditional deposit-based
commercial banking led to the expan-
sion of the alternative securities-based
investment banking system. This sys-
tem is sometimes referred to as the
“‘shadow” banking system. While both
types of banks are arguably clouded by
a fog of confusion, the differences are
very clear.

Investment banks do not accept or
create deposits. Instead, they help
businesses and governments raise
money by selling their stocks and
bonds to investors. To accomplish this
goal, they also perform two other im-
portant functions. They transform
stocks, bonds, or mortgages into secu-
rities. This securitization process is de-
signed to diversify the investments and
reduce market risk. Many investment
banks also serve as market-makers.

Just as a commercial bank must
meet a depositor’s demand for cash, a
market-maker must buy securities for
cash. However, there are two impor-
tant differences. Unlike deposits that
must be redeemed $1-for-$1, securities
are redeemable at the market-price,
which could be more or less than the
amount originally paid. The other im-
portant difference is that investment
banks do not have an established gov-
ernment safety net.

They do not have access to deposit
insurance because they do not have de-
posits. They do not typically have the
ability to borrow from the central
bank as the lender of last resort, again
because they do not have deposits. Nev-
ertheless, when they lose the con-
fidence of their customers, they are
subject to the equivalent of a bank run.

That is basically what happened. In-
vestment banks borrowed short term,
primarily through repos, and invested
long term, primarily in mortgage-
backed securities. When it finally be-
came apparent to everyone that mort-
gage default rates were going up and
home prices were going down, the
short-term lending came to an end.
Without the ability to borrow more
short-term money or sell long-term se-
curities at their original price, the in-
vestment banks faced insolvency.

This was not our first crisis, and it
won’t be our last. Increased trans-
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parency and accountability are nec-
essary, but they are not sufficient. A
sound financial system requires a
sound monetary policy. That means a
strong and stable dollar.

The history of U.S. monetary policy,
indeed the history of monetary policy
around the world, reveals an ongoing
effort to devalue money through end-
less inflation.

The reform we need most is to over-
come the temptation to purchase pros-
perity with inflated dollars. Until that
goal is achieved, I am afraid the cur-
rent reform effort will amount to little
more than rearranging the deckchairs
on the Titanic.

Mr. President, I yield the floor.

EXHIBIT 1

PRESIDENT HARRY S. TRUMAN MESSAGE TO
THE CONGRESS ON THE STATE OF THE UNION
AND ON THE BUDGET FOR 1947

January 21, 1946
NATIONAL HOUSING PROGRAM

Last September I stated in my message to
the Congress that housing was high on the
list of matters calling for decisive action.

Since then the housing shortage in count-
less communities, affecting millions of fami-
lies, has magnified this call to action.

Today we face both an immediate emer-
gency and a major postwar problem. Since
VJ-day the wartime housing shortage has
been growing steadily worse and pressure on
real estate values has increased. Returning
veterans often cannot find a satisfactory
place for their families to live, and many
who buy have to pay exorbitant prices. Rapid
demobilization inevitably means further
overcrowding.

A realistic and practical attack on the
emergency will require aggressive action by
local governments, with Federal aid, to ex-
ploit all opportunities and to give the vet-
erans as far as possible first chance at vacan-
cies. It will require continuation of rent con-
trol in shortage areas as well as legislation
to permit control of sales prices. It will re-
quire maximum conversion of temporary war
units for veterans’ housing and their trans-
portation to communities with the most
pressing needs; the Congress has already ap-
propriated funds for this purpose.

The inflation in the price of housing is
growing daily.

As a result of the housing shortage, it is
inevitable that the present dangers of infla-
tion in home values will continue unless the
Congress takes action in the immediate fu-
ture.

Legislation is now pending in the Congress
which would provide for ceiling prices for old
and new houses. The authority to fix such
ceilings is essential. With such authority,
our veterans and other prospective home
owners would be protected against a sky-
rocketing of home prices. The country would
be protected from the extension of the
present inflation in home values which, if al-
lowed to continue, will threaten not only the
stabilization program but our opportunities
for attaining a sustained high level of home
construction.

Such measures are necessary stopgaps—
but only stopgaps. This emergency action,
taken alone, is good—but not enough. The
housing shortage did not start with the war
or with demobilization; it began years before
that and has steadily accumulated. The
speed with which the Congress establishes
the foundation for a permanent, long-range
housing program will determine how effec-
tively we grasp the immense opportunity to
achieve our goal of decent housing and to
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make housing a major instrument of con-
tinuing prosperity and full employment in
the years ahead. It will determine whether
we move forward to a stable and healthy
housing enterprise and toward providing a
decent home for every American family.

Production is the only fully effective an-
swer. To get the wheels turning, I have ap-
pointed an emergency housing expediter. I
have approved establishment of priorities de-
signed to assure an ample share of scarce
materials to builders of houses for which vet-
erans will have preference. Additional price
and wage adjustments will be made where
necessary, and other steps will be taken to
stimulate greater production of bottleneck
items. I recommend consideration of every
sound method for expansion in facilities for
insurance of privately financed housing by
the Federal Housing Administration and re-
sumption of previously authorized low-rent
public housing projects suspended during the
war.

In order to meet as many demands of the
emergency situation as possible, a program
of emergency measures is now being formu-
lated for action. These will include steps in
addition to those already taken. As quickly
as this program can be formulated, an-
nouncement will be made. Last September I
also outlined to the Congress the basic prin-
ciples for the kind of decisive, permanent
legislation necessary for a long-range hous-
ing program.

These principles place paramount the fact
that housing construction and financing for
the overwhelming majority of our citizens
should be done by private enterprise. They
contemplate also that we afford govern-
mental encouragement to privately financed
house construction for families of moderate
income, through extension of the successful
system of insurance of housing investment;
that research be undertaken to develop bet-
ter and cheaper methods of building homes;
that communities be assisted in appraising
their housing needs; that we commence a
program of Federal aid, with fair local par-
ticipation, to stimulate and promote the re-
building and redevelopment of slums and
blighted areas—with maximum use of pri-
vate capital. It is equally essential that we
use public funds to assist families of low in-
come who could not otherwise enjoy ade-
quate housing, and that we quicken our rate
of progress in rural housing.

Legislation now under consideration by
the Congress provides for a comprehensive
attack jointly by private enterprise, State
and local authorities, and the Federal Gov-
ernment. This legislation would make per-
manent the National Housing Agency and
give it authority and funds for much needed
technical and economic research. It would
provide additional stimulus for privately fi-
nanced housing construction. This stimulus
consists of establishing a new system of
yield insurance to encourage large-scale in-
vestment in rental housing and broadening
the insuring powers of the Federal Housing
Administration and the lending powers of
the Federal savings and loan associations.

Where private industry cannot build, the
Government must step in to do the job. The
bill would encourage expansion in housing
available for the lowest income groups by
continuing to provide direct subsidies for
low-rent housing and rural housing. It would
facilitate land assembly for urban redevelop-
ment by loans and contributions to local
public agencies where the localities do their
share.

Prompt enactment of permanent housing
legislation along these lines will not inter-
fere with the emergency action already
under way. On the contrary, it would lift us
out of a potentially perpetual state of hous-
ing emergency. It would offer the best hope
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and prospect to millions of veterans and
other American families that the American
system can offer more to them than tem-
porary makeshifts.

I have said before that the people of the
United States can be the best housed people
in the world. I repeat that assertion, and I
welcome the cooperation of the Congress in
achieving that goal.

EXHIBIT 2
[From Mises Daily, Mar. 24, 2010]

THE FEDERAL RESERVE AS A CONFIDENCE
GAME: WHAT THEY WERE SAYING IN 2007
(By Mark Thornton)

In February of 2004, I published an article
entitled ‘‘Greenspam.”” The general lesson
was not to listen to Greenspan’s deceptive
testimony. Delete it from your mind like
spam email messages. Watch what he has
done and what he is doing, in order to pro-
tect your wealth and capital. Discount any-
thing you read about his testimony, except
Congressmen Paul’s questions and com-
mentary.

This talk will be a follow up to that arti-
cle. I will describe central banking as a con-
fidence game. The Federal Reserve plays a
confidence game with us. A confidence game
(also known as a bunko, con, flimflam,
hustle, scam, scheme, or swindle) is defined
as an attempt to defraud a person or group
by gaining their confidence. The victim is
known as the mark, the trickster is called a
confidence man, con man, or con artist, and
any accomplices are known as shills. Con-
fidence men exploit human characteristics
such as greed, vanity, honesty, compassion,
credulity, and naiveté. The common factor is
that the mark relies on the good faith of the
con artist.

Here I will concentrate on the Fed’s basic
confidence game of trying to gain and main-
tain our confidence in its system and getting
us to not take proper precautions against
the negative effects of its policies.

Inflation is surely a scam and part of the
confidence game—printing up money and
lowering the value of all dollar-denominated
assets while simultaneously benefitting po-
litical friends and accomplices is surely a
fraud that could be classified as a confidence
game. This is even more true because when
the people finally lose confidence in the Fed
system and realize what the Fed has been
doing, the game will be up, the dollar will go
down, and the Fed will come to an end!

There are some more basic aspects of the
fraudulent nature of the Fed that I will not
address here, Is the Fed a ‘‘conspiracy’’? This
is an aspect that is probably addressed most
fully by the G. Edward Griffin book, The
Creature from Jekyll Island. Or is the Fed-
eral Reserve just a cover for a banking car-
tel? This question has been fully addressed in
the works of Murray Rothbard.

We will set aside some other fraudulent
issues with the Fed. Issues like, why hasn’t
the nation’s gold supply been audited in dec-
ades? Why hasn’t the Fed itself been prop-
erly audited? And has the Fed been manipu-
lating the gold market or surreptitiously
leasing out the nation’s gold supply? I sup-
pose all of these issues are related to the
basic general con game, but they are not
necessary to make our general point here
today.

The basic focus here will be on the Fed’s
mission to instill confidence in us about the
economy while simultaneously instilling
confidence in us about the abilities of the
Fed itself. The first mission is easy to see be-
cause Fed officials are almost always pub-
lically bullish and hardly ever publically
bearish about the economy. The economy al-
ways looks good, if not great. If there are
some problems, don’t worry, the Fed will
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come to the rescue with truckloads of
money, lower interest rates, and easy credit.
If things were to get worse, which they
won’t, the Fed would be able to respond with
monetary weapons of mass stimulation.

All this is consistent with the viewpoint of
mainstream economists who see the business
cycle as caused by psychological problems
and random shocks. In their view, it is your
fault for becoming overly speculative and
risky and then lapsing into risk aversion and
depression. It is your fault!

I will also limit my analysis in terms of
time. When the subject of this talk was first
constructed—so many months ago—the only
reason it was limited to 2007 was because
that was the period just prior to the onset of
the current crisis. The crisis finally revealed
itself in 2007. With all the data at their dis-
posal, surely the Fed would have been alert-
ing the people to prepare for what was to
come. In fact, we could probably pick any
time frame and find the consistently bullish
sentiment expressed by the establishment
community. I had no particular statements
or testimony in mind when the title of the
talk was chosen, only the conviction that
the ‘‘confidence game’ was a consistent and
dependable part of how the Fed operates.

I also limit my analysis to the leading offi-
cials of the Federal Reserve. It is, after all,
their game. However, we could also extend
the investigation and dependably find simi-
lar statements and testimony from other
government officials from the Treasury De-
partment and White House, as well as the ad-
vocates and promoters of malinvestments
from Wall Street and the real-estate com-
plex. What I will do here is to cut and paste
their words and present the relevant high-
lights from their speeches. Predictably, their
testimony and speeches are highly nuanced
and hedged.

BERNANKE

‘‘Central Banking and Bank Supervision in
the United States.”’—Speech given at the Al-
lied Social Science Association Annual
Meeting, Chicago, January 5, 2007.

Let us begin at the beginning of 2007 with
the chairman of the Fed, Ben Bernanke. The
former economics professor from Princeton
gave an address to the annual meeting of the
American Economic Association. Bernanke
is the first chairman of the Fed from aca-
demia since Arthur Burns. It was Burns who
helped take us off the gold standard. God
only knows where Bernanke is leading us!

In addressing his fellow mainstream aca-
demic economists, Bernanke was unusually
bold in describing the Fed’s access and abil-
ity to use information and data concerning
financial markets. This knowledge and ex-
pertise includes the market for derivatives
and securitized assets. He describes the Fed
as a type of superhero for financial markets.
In discussing the Fed’s role as chief regu-
lator of financial markets he makes powerful
claims concerning the Fed’s ability to iden-
tify risks, anticipate financial crises, and ef-
fectively respond to any financial challenge.

‘“Many large banking organizations are so-
phisticated participants in financial mar-
kets, including the markets for derivatives
and securitized assets. In monitoring and
analyzing the activities of these banks, the
Fed obtains valuable information about
trends and current developments in these
markets. Together with the knowledge ob-
tained through its monetary-policy and pay-
ments activities, information gained through
its supervisory activities gives the Fed an
exceptionally broad and deep understanding
of developments in financial markets and fi-
nancial institutions. . . .

In its capacity as a bank supervisor, the
Fed can obtain detailed information from
these institutions about their operations and
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risk-management practices and can take ac-
tion as needed to address risks and defi-
ciencies. The Fed is also either the direct or
umbrella supervisor of several large commer-
cial banks that are critical to the payments
system through their clearing and settle-
ment activities.”

In other words, the Fed knows everything
about financial markets. But it gets worse:

“In my view, however, the greatest exter-
nal benefits of the Fed’s supervisory activi-
ties are those related to the institution’s
role in preventing and managing financial
crises.”

In other words, the Fed can prevent most
crises and manage the ones that do occur.

“Finally, the wide scope of the Fed’s ac-
tivities in financial markets—including not
only bank supervision and its roles in the
payments system but also the interaction
with primary dealers and the monitoring of
capital markets associated with the making
of monetary policy—has given the Fed a
uniquely broad expertise in evaluating and
responding to emerging financial strains.”

In other words, the Fed is an experienced,
forward-looking preventer of financial crises.
This is a strong claim given Bernanke’s own
abysmal record of forecasting near-term
events.

Chairman Bernanke is infamous on the
internet because of the YouTube video that
chronicles his rosy view of the developing
crisis from 2005 to 2007. He denied there was
a housing bubble in 2005, he denied that hous-
ing prices could decrease substantively in
2005 and that it would affect the real econ-
omy and employment in 2006, and he tried to
calm fears about the subprime-mortgage
market. He stated that he expected reason-
able growth and strength in the economy in
2007, and that the problem in the subprime
market (which had then become apparent)
would not impact the overall mortgage mar-
ket or the market in general. In mid-2007 he
declared the global economy strong and pre-
dicted a quick return to normal growth in
the United States. Remember, Austrians
were writing about the housing bubble, its
cause, and the probable outcomes as early as
2003. Possibly the worst of Bernanke’s state-
ments occurred in 2006, near the zenith of the
housing bubble and at a time when all the
exotic mortgage manipulations were in their
“prime.”” This was the era of the subprime
mortgage, the interest-only mortgage, the
no-documentation loan, and the heyday of
mortgage-backed securities. The new Fed
chairman admitted the possibility of ‘‘slower
growth in house prices,” but confidently de-
clared that if this did happen he would just
lower interest rates.

Bernanke also stated in 2006 that he be-
lieved that the mortgage market was more
stable than in the past. He noted in par-
ticular that ‘“‘our examiners tell us that
lending standards are generally sound and
are not comparable to the standards that
contributed to broad problems in the bank-
ing industry two decades ago. In particular,
real estate appraisal practices have im-
proved.”’

This, my friends, is what the Fed is all
about. Take a $100-billion budget, thousands
of economists and statisticians, add in every
piece of economic data, including detailed
information concerning every major finan-
cial firm, and what do you come up with?
They produced consistently wrong answers,
or answers that were designed to maintain
the ‘“‘confidence’ of the average citizen.

MISHKIN

“Enterprise Risk Management and Mort-

gage Lending.”’—Speech given at the Fore-

caster’s Club of New York on January 17,
2007.
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Less than two weeks after Bernanke’s ad-
dress to the American Economic Associa-
tion, fellow academic Fred Mishkin, a gov-
ernor of the Federal Reserve Board, took the
stage at the Forecaster’s Club of New York.
A leading mainstream economist and expert
on money and banking, Mishkin addressed
the group on the topic of ‘‘Enterprise Risk
Management and Mortgage Lending.”’

He begins,

“Over the past ten years, we have seen ex-
traordinary run-ups in house prices . . . but

. . 1t is extremely hard to say whether they
are above their fundamental value. . . . Nev-
ertheless, when asset prices increase explo-
sively, concern always arises that a bubble
may be developing and that its bursting
might lead to a sharp fall in prices that
could severely damage the economy. . . .

The issue here is the same one that applies
to how central banks should respond to po-
tential bubbles in asset prices in general: Be-
cause subsequent collapses of these asset
prices might be highly damaging to the econ-
omy . . . should the monetary authority try
to prick, or at least slow the growth of, de-
veloping bubbles? I view the answer as no.”

In others words, if the Fed is not worried,
you shouldn’t be either.

‘“There is no question that asset price bub-
bles have potential negative effects on the
economy. The departure of asset prices from
fundamentals can lead to inappropriate in-
vestments that decrease the efficiency of the
economy.”’

In other words, there are some theoretical
problems with bubbles. But Mishkin has a
theory that says there can be no such things
as bubbles.

“If the central bank has no informational
advantage, and if it knows that a bubble has
developed, the market will know this too,
and the bubble will burst. Thus, any bubble
that could be identified with certainty by
the central bank would be unlikely ever to
develop much further.”

He then tells his listeners that in the un-
likely event of a bubble, it really would not
be a problem:

‘“Asset price crashes can sometimes lead to
severe episodes of financial instability. . . .
Yet there are several reasons to believe that
this concern about burst bubbles may be
overstated.

To begin with, the bursting of asset price
bubbles often does not lead to financial in-
stability. . . .

There are even stronger reasons to believe
that a bursting of a bubble in house prices is
unlikely to produce financial instability.
House prices are far less volatile than stock
prices, outright declines after a run-up are
not the norm, and declines that do occur are
typically relatively small. . .. Hence, de-
clines in home prices are far less likely to
cause losses to financial institutions, default
rates on residential mortgages typically are
low, and recovery rates on foreclosures are
high. Not surprisingly, declines in home
prices generally have not led to financial in-
stability. The financial instability that
many countries experienced in the 1990s, in-
cluding Japan, was caused by bad loans that
resulted from declines in commercial prop-
erty prices and not declines in home prices.”

Boy, I bet he would like to take back his
words today. Everything he just said turned
out to be untrue; and he should have known
that all of the assumptions he used to quell
fear and instill confidence were simply not
true.

“My discussion so far indicates that cen-
tral banks should not put a special emphasis
on prices of houses or other assets in the
conduct of monetary policy. This does not
mean that central banks should stand by
idly when such prices climb steeply. . . .
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Large run-ups in prices of assets such as
houses present serious challenges to central
bankers. I have argued that central banks
should not give a special role to house prices
in the conduct of monetary policy but should
respond to them only to the extent that they
have foreseeable effects on inflation and em-
ployment. Nevertheless, central banks can
take measures to prepare for possible sharp
reversals in the prices of homes or other as-
sets to ensure that they will not do serious
harm to the economy.”’

In other words, the Fed likes bubbles.
Mishkin says the Fed is prepared to protect
us from the bursting of the bubble, but obvi-
ously he was wrong on that point too. Of
course the issue of the Fed causing bubbles is
never broached, and if it is, Fed officials will
chime in to squash any such notion.

KOHN

‘“Financial Stability: Preventing and Man-
aging Crises.””—Speech given at the Excheq-
uer Club Luncheon, Washington, DC. Feb-
ruary 21, 2007.

Fed Vice Chairman Donald L. Kohn
downplayed the possibility of a crisis but
said,

“In such a world, it would be imprudent to
rule out sharp movements in asset prices and
deterioration in market liquidity that would
test the resiliency of market infrastructure
and financial institutions.

While these factors have stimulated inter-
est in both crisis deterrence and crisis man-
agement, the development of financial mar-
kets has also increased the resiliency of the
financial system. Indeed, U.S. financial mar-
kets have proved to be notably robust during
some significant recent shocks.”

In other words, just thinking about crises
makes them less likely.

‘““The Federal Reserve, in its roles as a cen-
tral bank, a bank supervisor, and a partici-
pant in the payments system, has been work-
ing in various ways and with other super-
visors to deter financial crises. As the cen-
tral bank, we strive to foster economic sta-
bility. As a bank supervisor, we are working
with others to improve risk management and
market discipline. And in the payments and
settlement area, we have been active in man-
aging our risk and encouraging others to
manage theirs.”’

In other words, the Fed will deter any cri-
sis.

““The first line of defense against financial
crises is to try to prevent them. A number of
our current efforts to encourage sound risk-
taking practices and to enhance market dis-
cipline are a continuation of the response to
the banking and thrift institution crises of
the 1980s and early 1990s.”’

‘‘Encourage sound risk-taking practices”—
did I hear that right?

“Identifying risk and encouraging manage-
ment responses are also at the heart of our
efforts to encourage enterprise wide risk-
management practices at financial firms. Es-
sential to those practices is the stress test-
ing of portfolios for extreme, or ‘‘tail,”
events. Stress testing per se is not new, but
it has become much more important. The
evolution of financial markets and instru-
ments and the increased importance of mar-
ket liquidity for managing risks have made
risk managers in both the public and private
sectors acutely aware of the need to ensure
that financial firms’ risk-measurement and
management systems are taking sufficient
account of stresses that might not have been
threatening ten or twenty years ago.”

In other words, the Fed’s number one job is
to prevent ‘‘extreme’ events—or was that, to
cause such events?

““A second core reform that emerged from
past crises was the need to limit the moral
hazard of the safety net extended to insured
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depository institutions—a safety net that is
required to help maintain financial stability.
Moral hazard refers to the heightened incen-
tive to take risk that can be created by an
insurance system. Private insurance compa-
nies attempt to control moral hazard by, for
example, charging risk-based premiums and
imposing deductibles. In the public sector,
things are often more complicated.”

I guess they are! In other words the Fed
must refrain from bailing out markets or it
will encourage risk and speculation.

“The systemic-risk exception has never
been invoked, and efforts are currently un-
derway to lower the chances that it ever will
be.”

Well, I think that record has now been bro-
ken—into several trillion pieces.

KROSZNER

“Recent Innovations in Credit Markets.”’—
Speech given at the Credit Markets Sympo-
sium at the Charlotte Branch of the Federal
Reserve Bank in North Carolina, March 22,
2007.

Fed Governor Randall S. Kroszner was the
Fed’s number-one guy in terms of regulation
of financial markets. He was the point man
in preventing things like systemic risk, but
he considered all this financial “‘innovation”
and ‘‘engineering’’ to be a good thing:

“Credit markets have been evolving very
rapidly in recent years. New instruments for
transferring credit risk have been introduced
and loan markets have become more lig-
uid. . . . Taken together, these changes have
transformed the process through which cred-
it demands are met and credit risks are allo-
cated and managed. . . . I believe these de-
velopments generally have enhanced the effi-
ciency and the stability of the credit mar-
kets and the broader financial system by
making credit markets more transparent
and liquid, by creating new instruments for
unbundling and managing credit risks, and
by dispersing credit risks more broadly. . . .

The new instruments, markets, and par-
ticipants I just described have brought some
important benefits to credit markets. I will
touch on three of these benefits: enhanced li-
quidity and transparency, the availability of
new tools for managing credit risk, and a
greater dispersion of credit risk.”

What he then goes on to discuss are ‘‘re-
cent developments’ such as credit default
swaps (CDS) of which the ‘‘fastest growing
and most liquid” are credit-derivative in-
dexes involving such things as packages of
subprime residential mortgages. He says
that ‘““‘Among the more complex credit de-
rivatives, the credit index tranches stand out
as an important development.”

He goes on to state that, historically, sec-
ondary markets were illiquid and nontrans-
parent (banks held their own loans!). Now li-
quidity has improved and transparency has
improved. This promotes better risk man-
agement as risk is measured and priced bet-
ter because market participants have better
tools to manage risk. The result has been a
“‘wider dispersion of risk.”

“On its face, a wider dispersion of credit
risk would seem to enhance the stability of
the financial system by reducing the likeli-
hood that credit defaults will weaken any
one financial institution or class of financial
institutions.”

Yes, there are some concerns, but most of
these concerns are ‘‘based on questionable
assumptions.” Yes, there is risk, but it’s the
risk that has been out there all along; now
we can trade this risk among ourselves.
There is ‘‘nothing fundamentally new to in-
vestors . . . credit derivative indexes simply
replicate the sort of credit exposures that
have always existed.” Plus, remember that
this risk is greatly diminished because lend-
ers require borrowers to put up collateral.
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What Kroszner has failed to realize is that
by allowing institutions to disperse their
risk, the regulators have encouraged and al-
lowed for a huge increase in the aggregate
amount of risk. When banks kept their own
loans on their own books, they were careful
to make prudent loans, but with nearly free
money available from the Fed, they wanted
to make more loans, and the only way to do
that is to make riskier loans. They didn’t
want to hold the risky loans so they ‘‘dis-
persed’’ them.

Kroszner told his audience that the market
already experienced a surprise in May of
2005, but that since that time much energy
has been expended by market participants to
improve risk management.

We don’t have to worry, Kroszner tells us,
because Gerald Corrigan is in charge of mak-
ing sure nothing goes wrong. Corrigan—a
former president of the New York Fed and a
managing director in the Office of the Chair-
man of Goldman Sachs—has been in charge
of a private-sector group that controls
‘“‘counterparty risk management policy’’ for
the financial industry.

‘““Cooperative initiatives, such as [this one
led by Corrigan] can contribute greatly to
ensuring that those challenges are met suc-
cessfully by identifying effective risk-man-
agement practices and by stimulating collec-
tive action when it is necessary. . . . The re-
cent success of such initiatives strengthens
my confidence that future innovations in the
market will serve to enhance market effi-
ciency and stability, notwithstanding the
challenges that inevitably accompany
change.”’

Checking ahead, we find Kroszner still
bullish later that same year.

“Risk Management and the Economic Out-
look.”—Speech given at the Conference on
Competitive Markets and Effective Regula-
tion, Institute of International Finance, New
York. November 16, 2007.

“Looking further ahead, the current
stance of monetary policy should help the
economy get through the rough patch [yes,
he called it a rough patch] during the next
year, with growth then likely to return to its
longer-run sustainable rate. As conditions in
mortgage markets gradually normalize,
home sales should pick up, and homebuilders
are likely to make progress in reducing their
inventory overhang. With the drag from the
housing sector waning, the growth of em-
ployment and income should pick up and
support somewhat larger increases in con-
sumer spending. And as long as demand from
domestic consumers and our export partners
expand, increases in business investment
would be expected to broadly keep pace with
the rise in consumption.”

Over the next year, the Dow would lose
6,000 points; we have now doubled the
amount of unemployment, adding more than
7 million unemployed. Consumer confidence
hit a 27-year low this week, and sales of new
homes hit the lowest level in a half a cen-
tury—the lowest level on record! Kroszner,
an economist groomed by the Institute for
Humane Studies, has since returned to the
University of Chicago and the directorship of
the George Stigler Center.

CONCLUSION

We can see that the Fed is a confidence
game. Their public pronouncements, while
heavily nuanced and hedged, uniformly
present the American people with a rosy sce-
nario of the economy, the future, and the
ability of the Fed to manage the market.
Ben Bernanke told Congress this week that
we are in the early stages of an economic re-
covery. Of course, he has been saying that
since the spring of 2009 (if not earlier). These
are the people who said that there was no
housing bubble, that there was no danger of
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financial crisis, and then that a financial cri-
sis would not impact the real economy.
These are the same people who said they
needed a multitrillion dollar bailout of the
financial industry, or we would get severe
trouble in the economy. They got their bail-
out, and we got the severe trouble anyways.
It is time to bring this game, this confidence
game, to an end.

Mr. REID. Mr. President, I note the
absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

Mr. REID. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER (Mrs.
SHAHEEN). Without objection, it is so
ordered.

Mr. REID. I ask unanimous consent
that the Senate now be in a period of
debate only with a 10-minute limita-
tion on speeches, to accommodate the
speakers on Wall Street reform or
other matters; that there be no amend-
ments or motions in order during this
time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I want to amend my short-
coming. Sorry about that. I would ask
that unanimous consent agreement be
modified so that Senators DODD and
SHELBY, the two managers of this
banking bill, be recognized for up to 30
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Louisiana is recog-
nized.

The

FLOOD INSURANCE
Mr. VITTER. I rise to discuss flood
insurance extension and our need to
address that now, to get rid of uncer-
tainty in the market and real concern
that this will not be done in time, and
the vital National Flood Insurance
Program may be allowed to lapse yet
again, as happened in the recent past.

Obviously, the National Flood Insur-
ance Program is basic; it is necessary.
It is necessary for the entire country,
for real estate transactions every-
where. But it is certainly necessary in
my home State of Louisiana and in a
hurricane and flood zone.

As we sit here today, the National
Flood Insurance Program will expire in
the first few days of June, during the
Memorial Day recess. So it is necessary
and important that program be ex-
tended. I suggest we take up this non-
controversial matter now, do it now.
There is no controversy. There is no
objection on the substance of the pro-
gram.

This will accomplish two things.
First of all, our taking it up now rather
than at the last moment right when we
are pushed up against the Memorial
Day recess will take care of real uncer-
tainty in the market and give every-
one—homeowners, those who need
these extensions, those who need these
policies, everyone in real estate—the
security that this will be extended
properly through at least the end of
the year.
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Secondly, I think it is reasonable to
take it out of the context of the ex-
tenders package, which is otherwise
very controversial. There are a lot of
elements of the extenders package
which will merit debate. There are a
lot of elements of the extenders pack-
age which will be controversial and
which will garner Ilegitimate ‘‘no”
votes.

This flood insurance extension is not
one of them. This flood insurance ex-
tension, on its merits, does not have
controversy and does not have objec-
tion, including because of the fact that
it does not cost us anything. It is com-
pletely budget neutral, this extension
through the end of the year.

This approach, which would erase un-
certainty, which would calm the mar-
kets, which would remove it from other
unrelated more controversial issues, is
supported by everyone in the market-
place. In that regard, I ask unanimous
consent to have printed in the RECORD
this letter from the National Associa-
tion of REALTORS in strong agree-
ment with this approach and a similar
letter from the National Association of
Mortgage Brokers in strong agreement
with this approach.

The PRESIDING OFFICER
BURRIS). Is there objection?

Mr. REID. Reserving the right to ob-
ject, did my friend propound a unani-
mous consent request?

Mr. VITTER. Simply to make these
letters a part of the RECORD.

Mr. REID. No objection.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL ASSOCIATION OF
REALTORS®,
MAY 13, 2010.

(Mr.

Hon. DAVID VITTER,
U.S. Senate,
Washington, DC.

DEAR SENATOR VITTER: the National Asso-
ciation of REALTORS® supports S. 3347, to
extend authority for the National Flood In-
surance Program (NFIP) until December 31,
2010. The authority should be extended to
provide market certainty and give Congress
sufficient time to enact meaningful reform.

Most property buyers obtain federally re-
lated mortgage loans to purchase property;
for property located in a federally designated
floodplain, flood insurance is required to ob-
tain such a mortgage. When the NFIP ex-
pired earlier this year, thousands of real-es-
tate transactions were delayed, if not can-
celled. Extending the program until year’s
end will provide much needed certainty to a
recovering real estate market and the mil-
lions of taxpayers nationwide who rely on
the program for basic flood protection.

We urge the Senate to pass S. 3347 to ex-
tend the NFIP, and look forward to working
with you as legislation is developed to re-
form and reauthorize the program.

Sincerely,
VICcKI CoX GOLDER, CRB,
2010 President.
NATIONAL ASSOCIATION OF
MORTGAGE BROKERS,
MAy 13, 2010.

DEAR SENATOR, on behalf of the members
of the National Association of Mortgage Bro-
kers (NAMB), I urge you to support S. 3347,
a bill introduced by Senator Vitter (R-LA)
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to extend the National Flood Insurance Pro-
gram through December 31, 2010. NAMB ap-
plauds Senator Vitter for his diligent work
on this necessary bill to ensure continued
availability of coverage for homeowners liv-
ing in areas prone to flooding.

NAMB strongly supports this bill to extend
the National Flood Insurance Program to
protect the nearly 5 million homeowners liv-
ing in high flood risk areas from losing their
property without being covered. This is par-
ticularly significant for those home buyers
in high flood risk areas where flood insur-
ance is required by law in order to qualify
for mortgage loans from federally regulated
lenders. The program has lapsed twice this
year, severely hindering borrowers from ob-
tain homeownership in flood areas, and coun-
tering any relief to the housing market. This
legislation is critical to the housing recov-
ery, but is also equally important to small
businesses, which have suffered through the
economic decline. An extension to the pro-
gram will prevent any further disruptions to
homeowners, and provide much needed sta-
bility to the market.

We urge timely passage of this critical leg-
islation and believe it will provide necessary
protections for consumers in high flood risk
areas, as well as help in the housing recovery
and relieve small businesses.

Sincerely,
JIM PAIR, CMC,
NAMB President 2009-2010.
UNANIMOUS-CONSENT REQUEST—S. 3347

Mr. VITTER. Mr. President, with
that introduction, I would now pro-
pound my underlying unanimous-con-
sent request. I ask unanimous consent
that the Senate proceed to the imme-
diate consideration of Calendar No. 372,
which is the Vitter bill, S. 3347, a bill
that extends the National Flood Insur-
ance Program at no cost, deficit neu-
tral, through December 31, 2010; that
the bill be read a third time and
passed, and that the motion to recon-
sider be laid upon the table.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. Mr. President, reserving
the right to object, my friend knows we
have an extenders package which we
have to complete before we leave for
the Memorial Day recess. There are a
number of matters in that bill that are
extremely important to people
throughout this country, vital to peo-
ple throughout this country.

My friend said his issue is non-
controversial. The controversy is in
the eye of the beholder. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. VITTER. Mr. President, reclaim-
ing my time, if I could inquire, through
the Chair, what the basis of the objec-
tion is, I think that would further the
debate.

The PRESIDING OFFICER. Is there
objection to the Senator propounding
an inquiry to other Senators? There is
no right to ask a question of another
Senator who does not have the floor.

Mr. VITTER. Well, again, I was in-
quiring through the Chair. I ask unani-
mous consent to inquire through the
Chair and to propound the question,
What is the nature of the objection?

The PRESIDING OFFICER. There is
no objection to the request. No Senator
is compelled to respond.
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Mr. VITTER. I would simply make
the request that we have a brief con-
versation about it, in that case. I real-
ize no one is compelled to respond.

The PRESIDING OFFICER. The Sen-
ator from Louisiana has the floor.

Mr. VITTER. Well, it was a compel-
ling argument. But, again, I am sad-
dened by the fact that we cannot pro-
ceed in a straightforward way. There is
no objection to the substance of this
extension. This is a necessary program.
It is a vital program. The extension,
which my bill would accomplish
through December 31, 2010, would be
budget neutral and deficit neutral.

We would take this out of a much
more controversial debate. We would
settle the issue well before the program
would otherwise expire. We would give
people confidence. We would settle the
markets. We would help people in real
estate. We would help people in the
economy. I suppose they are all com-
pelling reasons not to travel down that
path up here in Washington.

I think that is a shame. I think it is
really sad because this should be, and
is, on its substance noncontroversial.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Mr. LEVIN. I ask unanimous consent
that the speakers on this side be in the
following order: Senator CARDIN be rec-
ognized for 5 minutes; then the Senator
from Oregon, Mr. MERKLEY, be recog-
nized for 10 minutes; then that I be rec-
ognize for 10 minutes on this side.

Mr. REID. Mr. President, I ask my
friend to modify his request so that if
there are Republicans who wish to be
recognized, we would do that alter-
nately.

Mr. LEVIN. I thank the Leader. I in-
tended that when I said ‘‘on this side”
there would be alternates.

The PRESIDING OFFICER. The re-
quest is so modified. Without objec-
tion, it is so ordered.

The Senator from Maryland is recog-
nized.

Mr. CARDIN. Mr. President, I take
this time to call to my colleague’s at-
tention my ©pending amendment,
amendment No. 4050. This is the
amendment that would require the oil
companies to disclose the payments
that they make to countries for min-
eral rights.

It is in order to give investors trans-
parency and knowledge about the risks
that may be involved in regards to oil
companies. This is real if you look at
what is happening in Nigeria and other
countries.

Investors have a right to know where
oil companies are making payments.
This amendment would also further
good governance. I think most of us are
familiar with the mineral curse; that
is, countries that have mineral wealth
are some of the poorest in the world. It
also helps finance corruption because
the government Ileaders are taking
these payments for themselves rather
than for the people of the country. My
amendment would require the SEC to
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allow for the disclosure of the pay-
ments made by oil companies that are
regulated by the SEC.

This is mostly foreign companies.
These are not U.S. companies by and
large. It puts U.S. companies on a level
playing field because U.S. companies
are prohibited by law from being in-
volved in any part of corruption.

This is a bipartisan amendment. It is
cosponsored by Senator LUGAR. He has
been one of the true leaders on this
issue for many years. My cosponsors
include Senators DURBIN, SCHUMER,
FEINGOLD, MERKLEY, JOHNSON, and
WHITEHOUSE. It comes out of the work
of the Helsinki Commission. We have
held hearings on this within the Com-
mission. This is one of the priorities we
have on basic human rights. It is sup-
ported by the Obama administration.

I say all that knowing full well we
are now postcloture. It is unlikely we
will get a vote on this amendment. I
find that disturbing. We have made the
technical changes in order to make
sure we adhere to the concerns ex-
pressed by Members. Quite frankly, I
am not aware of any Senator who ob-
jects to the substance of this amend-
ment. I hoped perhaps we could move
forward and include this, but I am a re-
alist, and I understand the current cir-
cumstances.

I want my colleagues to know I will
try to work with the chairman and
ranking member in conference to see
whether we can get some of these pro-
visions included. We do have a similar
provision on disclosure related to the
Congo. We do have this subject matter
that will be before the conferees.

I am hopeful, after conversations
with Senators DoODD and SHELBY, that
we will be able to continue this discus-
sion as this bill moves forward to con-
ference. I will also look for other op-
portunities to bring this issue back.

I know Senator DoDD has voiced his
support for the amendment. I have
talked to Senator SHELBY. He has indi-
cated to me that he is sympathetic to
the amendment. I hope we will be able
to find a way to prevent the citizens of
Third World countries from being de-
nied a share of the wealth of their own
countries and to give investors the in-
formation they need in order to make
intelligent decisions as to whether
they want to invest in a particular
company.

I want my colleagues to know that if
we don’t get a chance to vote on this
amendment tonight, it will not be the
end. We will look for other opportuni-
ties, whether it is in conference or
other bills that move forward.

I thank many of my colleagues who
have been supportive. I know we will
succeed in protecting the mineral
wealth of Third World nations for the
people of the country rather than to
fund corruption and giving investors
the information they should have as to
whether they want to invest in a min-
eral company.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The bill clerk proceeded to call the
roll.

Mr. LEVIN. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Mr. President, under the
current unanimous consent agreement,
there will be 10 minutes now for Sen-
ator MERKLEY, then to be alternated to
the Republican side. Actually, it would
go first to the Republican side, then
back to Senator MERKLEY. Then, if
there is a Republican, it would go back
to the Republican and then back to me.
That is the current agreement.

Senator ENZI wishes to speak for up
to 30 minutes. He has been gracious
enough to agree that both Senator
MERKLEY and I go with our 10-minute
remarks before him. I modify the unan-
imous consent agreement and ask
unanimous consent that Senator
MERKLEY be recognized for 10 minutes
and then I be recognized for up to 10
minutes and then Senator ENZI be rec-
ognized for up to 30 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Oregon.

Mr. MERKLEY. Mr. President, we
are coming to the end of a long path of
consideration of fundamental financial
reforms. A key piece of the discussion
along that trail has been whether we
are going to modify the way securities
operate, how high-risk investment
pools operate, and how ordinary bank-
ing that takes deposits and makes
loans operate, so that all three will do
better in their role of aggregating cap-
ital and allocating capital.

We have some fundamental chal-
lenges in our society. One is that inside
of a bank holding company, we have
both the high-risk investing and the
standard process of taking deposits and
making loans. These two are both ex-
cellent systems, but they don’t belong
under the same roof. When they are
under the same roof, they create two
problems. The first problem is the bank
that is providing the loans has access
to a discount window in insured depos-
its. All of that is intended to make
sure money gets to small businesses
and families. But when they are under
the same roof, we have the temptation
of the resources being directed to high-
risk investing rather than getting into
the hands of our families and small
businesses.

In every corner of Oregon and in
every corner of every State, folks are
finding it hard to get loans. Lines of
credit are being cut in half. Projects to
expand and hire additional employees
are being thwarted because the local
bank says: We can’t do any more lend-
ing because we have hit our limit on le-
verage and our capital is such-and-
such.

We do not want large banks that
have both functions to be diverting
their energy and resources from the
lending that is so important to Main
Street into high-risk investing. They
need to be separate for that reason.
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The second reason is that when the
investing blows up, as it does periodi-
cally, then we have a situation where
it blows up the lending, sends shock
waves through lending. It causes lend-
ing to freeze. When that happens, the
economy suffers, Main Street suffers,
and families suffer. That is where we
are right now.

Let’s take a look at the facts. We
have a situation where over the past
couple years we have seen Lehman
Brothers, which had high-risk trading
losses of over $30 billion, go down. Mer-
rill Lynch had $20 billion of loss, saved
by TARP; Morgan Stanley, $10 billion,
saved by TARP; JPMorgan Chase, $25
billion from TARP; Goldman Sachs, $10
billion from TARP; Bank of America,
over $45 billion in TARP funds. Propri-
etary trading blew up some of our big-
gest financial institutions and froze
lending to businesses on Main Street
across this Nation.

We need to have a firm separation.
We need to make sure that if you are
buying fireworks for the Fourth of
July, you are not storing those in the
living room. By that I mean high-risk
investing is the fireworks, and you
don’t store them in your living room
where you are doing the lending so im-
portant to Main Street.

This is a Wall Street-Main Street
battle. My colleague Senator LEVIN
and I have been working on this for
quite some time. We need to make our
financial system work better for Amer-
ica.

Two days ago, we offered to have our
amendment voted on, not with a 50-
vote standard but with 60 votes. The
leadership across the aisle thwarted
that unanimous consent request and
said: You may not have a vote on your
amendment.

Not even at 60 votes?

No, you may not.

Not even with two Democratic Sen-
ators off in their home States because
they had primary elections?

No, you may not. You may not de-
bate this amendment on the floor.

Quite frankly, that is the result of
pressure from Wall Street saying that
fundamental financial reform should
not be discussed in this Chamber. What
is this Chamber? Is this Chamber a
puppet to Wall Street or are we a seri-
ous gathering of men and women from
across the Nation whose responsibility
is to build a better financial system?

Another fundamental piece of this
amendment is to end the conflict in se-
curities. This is simple. If you design
securities and you sell them, you don’t
take out insurance on them because
you think they might fail after you
have sold them. That is a fundamental
conflict of interest.

That is like somebody who wires
your house; you bring them to your
house and you say: Please do the wir-
ing or fix the wiring. And they take
out a fire policy on your house because
they know they did such a bad job,
they think your house is going to burn
down. You would never hire that elec-
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trician. Or it is like a car dealer. The
dealer says: I will sell you this car. And
after they sell it to you, they take out
a life insurance policy on you because
they didn’t do the brakes right. It
would make you pretty nervous. You
would not buy a car from an auto deal-
er who has taken out an insurance pol-
icy on your life. That is a simple issue
addressed in the securities provision of
this bill.

We are hearing word that Repub-
licans are going to go through a par-
liamentary maneuver, even though our
amendment is now in order and pend-
ing, to kill debate on the pending
Merkley-Levin amendment. We hope
that is not true, but we are hearing
that in not so many minutes, sometime
this evening, there is going to be a
process to kill the amendment our
amendment is attached to so there will
be no debate on this issue.

I cannot believe the Senate of the
United States is afraid to have a debate
and vote on fundamental financial re-
forms important to the integrity of our
securities and important to Main
Street getting loans. But that seems to
be where we are headed. I hope I am
wrong. I hope my colleagues from
across the aisle will come out and say:
No, we have reconsidered. We think
this body should debate serious issues.
You might win, you might lose, but we
should hold the debate.

We have asked the Republican lead-
ership to sever the connection between
our amendment and the Brownback
amendment, which are on different top-
ics. One is on fundamental financial
structures, and one is on automobile
dealers and whether they are covered
by the Consumer Financial Protection
Bureau. We said: Sever them. Let each
have a separate debate. They have told
us no. They will not sever the connec-
tion and allow a debate on each topic.
That is why, if the primary amendment
is withdrawn, ours will go down, too,
and the people of the United States
will be deprived of having a legislature
that debates seriously the structure of
reform.

I will wrap it up. I know my col-
league is going to expand on these re-
marks. It has been a pleasure working
with him. It has been a pleasure work-
ing with the Banking staff.

But before I conclude, I want my col-
leagues to know that based on the con-
versations I have had in this body, if
we were to have this vote, we would
win tonight, based on the comments of
folks who say they either support or
are strongly leaning toward supporting
it. That means we would go to con-
ference with a very strong position, as
we should. If this is withdrawn tonight,
if we are not able to have this debate
and vote, I hope the leadership on both
sides of the aisle will say, even though
we didn’t debate it, we will take this
strong position for financial reform to
the conference.

The USAA, which is a group that
serves our veterans, has commented
about this amendment. They said:
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Senators Merkley and Levin recognize the
value of insurance company investments
which already are subject to well-defined
state insurance restrictions. . In that
vein, we urge you to support the amendment
and include it in the Restoring American Fi-
nancial Stability Act that is passed out of
the United States Senate.
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A person from the Washington Post
writes:

Probably the most important amendment
comes from Sens. Carl Levin and Jeff
Merkley, Democrats from Michigan and Or-
egon, respectively. It would replace the
vague language of the Dodd bill, which gives
discretion to regulators as to how much pro-
prietary trading they would allow, with a
clear provision banning federally insured
banks from such trading respectively (the
“Volcker rule’’). If the banks want to turn
themselves into casinos, they can—but if
Merkley-Levin passes, they would do so
without taxpayer support when their bets go
sour.

A New York Times editorial:

The Senate bill also imposes needless
delays on the enactment of the so-called
Volcker rule, which would bar banks from
making risky market trades for their own
accounts and from owning hedge funds and
private equity funds. Senators Carl Levin of
Michigan and Jeff Merkley of Oregon, both
Democrats, have an amendment to enact the
Volcker rule without undue delays or tin-
kering.

The Independent Community Bank-
ers of America is asking for this to be
passed to strengthen our financial sys-
tem.

The Campaign for America’s Future,
the former head of Citibank, who
watched as the two sides of his bank
collided in a spectacular disaster, are
supporting this amendment. This
amendment should be debated and
voted on on the floor of the Senate. To
do otherwise would not fulfill our re-
sponsibility to the people of the United
States of America.

Thank you very much, Mr. President.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized for 10
minutes.

Mr. LEVIN. Mr. President, first of
all, I thank Senator MERKLEY for his
extraordinary work on this amendment
of ours. We are very hopeful we are
going to be able to get to a vote. As it
stands right now, we are going to get
to a vote because we are the pending
amendment. That is where it stands.
We are in order. We are germane. It is
postcloture but we are germane. The
only way we know of where we could be
thwarted from getting to a vote is if
there were a decision made on the
other side to withdraw the underlying
amendment. We hope that decision will
not be made.

These issues are too important not to
be voted on. A parliamentary trick
should not be used now to avoid a vote
on this critically important amend-
ment, which will strengthen in very
significant ways the underlying Dodd
bill.

We saw, weeks ago, that the Repub-
lican leadership was going to try to
deny us the opportunity to even get to
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this bill, and there was such a public
outrage at the Republican filibuster
that they had to back off from that.
Well, if we do not get to a vote tonight
on Merkley-Levin, there is going to be
similar outrage from people because
they understand what the stakes are.
The stakes are whether we are going to
take the steps to avoid a repeat of the
deep recession we are now in—a reces-
sion that was brought about in large
measure by the excesses, the extreme
greed of Wall Street, taking high-risk
mortgages, dubious mortgages,
securitizing them, dicing them, slicing
them in different ways, enlarging the
risk dramatically, selling them to cli-
ents and customers, and then, to add
insult to injury, betting against
them—in the case of Goldman Sachs,
making a fortune on those bets; in the
case of the banks that bet the other
way, ending up being bailed out by the
taxpayers on the losing bets.

That is what has happened. While our
constituents may not be able to define
what a collateralized debt obligation is
or what a naked default swap is—and
there are very few people in the coun-
try who can—they do know they have
been had. They know how many houses
in their neighborhoods have been va-
cated, have been foreclosed upon. They
know because they themselves or their
neighbors have been unable to keep up
with mortgage payments because the
value of housing has gone down, and
they sense that the Wall Street greed
was a big part of this.

It is more than the greed. It is the
conflicts of interest which accom-
panied that greed. Our bill addresses
some of the major problems that got us
here, and some of that is proprietary
trading where the Wall Street banks
put their own interests ahead of their
clients’ interests and gambled—gam-
bled, as it ended up—with our tax-
payers’ money.

So our constituents understand this.
What I want to do is spend the few
minutes I have left talking about the
conflict of interest that existed on Wall
Street: betting against themselves. I
think yesterday’s New York Times per-
haps quoted someone who put it best—
a man named Cornelius Hurley, direc-
tor of the Morin Center for Banking
and Financial Law at Boston Univer-
sity and former counsel to the Federal
Reserve Board. This is what he said:

Their business model—

The business model that now exists
at banks such as Goldman—
has completely blurred the difference be-
tween executing trades on behalf of cus-
tomers versus executing trades for them-
selves. It’s a huge problem.

That shift in the business model has
to be addressed by us. We have to act
to put an end to the conflict of interest
which exists when a Goldman Sachs—
as we showed at our hearing—is able to
sell securities to customers, packaging
these mortgage-based debts, these
asset-backed securities or these securi-
ties which referred to assets—these are
the synthetic ones where there is noth-
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ing there but a reference to some other
security, a bet—and then betting
against their own customers.

This was one of the most dramatic
findings of our subcommittee. Our sub-
committee investigated this matter for
about a year and a half. We had four
hearings. We had millions of pages of
documents. We started with a bank in
the State of Washington which took
dubious mortgages—fraudulent mort-
gages, in many cases, in a large per-
centage of the cases—based on liar
loans, where the mortgage companies
would fill in the amount of people’s in-
come and then securitize them. Be-
cause they saw—and we had the evi-
dence in their e-mails, where the mort-
gage companies saw—there was a high
default rate in these mortgages, they
decided they better get them off their
books quick because there were high
defaults coming down the river.

So what happened? They securitized
them, shipped these to a very wel-
coming Wall Street that would then
resecuritize them, slice them in a dif-
ferent way, sell them to their cus-
tomers, and then bet against them. The
added insult was when, inside the same
bank, the salespeople knew they were
selling junk and said so in e-mails in
words that are even worse than
“junk’”—treating customers that way,
putting their own interests at Goldman
Sachs ahead of the interests of their
customers.

That is what happened. We have to
end this conflict, and we have to give
the Securities and Exchange Commis-
sion the running orders to end the con-
flict. That is what our amendment
does. We do it in a very thoughtful
way, a very careful way. We set forth
the requirement that the conflict of in-
terest be ended, but we assign the Se-
curities and Exchange Commission the
responsibility to end it, to implement
the conflict of interest prohibition we
have in our bill.

As Senator MERKLEY said, we have
heard there is a possibility that the Re-
publicans are going to withdraw the
underlying amendment. That would be
an incredible signal of the power of
Wall Street that the underlying
amendment, which has the support of
s0 many people on both sides of the
aisle—and probably majority support
in this body relative to the treatment
of car loans—that that amendment
might be withdrawn in order to Kkill
Merkley-Levin. That is the rumor we
keep hearing this afternoon. It is the
only way they can stop this amend-
ment from coming to a vote that we
know of.

We believe, as Senator MERKLEY said,
there should be a vote on both amend-
ments; that these two matters should
be split. The only way we could get a
vote on Merkley-Levin—this incredibly
important strengthening amendment
to the underlying Dodd bill—was by of-
fering it as a second-degree amendment
to the Brownback amendment. We are
perfectly happy to have separate votes.
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That is the best way to do it. We can-
not do that without unanimous con-
sent. But rather than agreeing to sepa-
rate votes, so both matters could be
voted on and disposed of by the Senate,
what we keep hearing is they may
withdraw the underlying amendment
and bring down the pending Merkley-
Levin amendment with it.

If you needed any additional evidence
of the power of Wall Street around this
body, that would be it. If that hap-
pened—to withdraw an amendment
which is so important to a majority,
probably, of the body—to make it im-
possible for us to vote on Merkley-
Levin would be some of the most pow-
erful evidence—and there has been
plenty of it—of the power of Wall
Street, the long arm of Wall Street
reaching into this body.

I hope it is not true. But being honest
with our colleagues, this is what we
hear is possibly in the wings. It would
be a disservice to the people of the
United States not to have a vote on
Merkley-Levin.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized for 30
minutes.

Mr. ENZI. Mr. President, there was a
request made to me by the Senator
from Delaware if he could have 1
minute to add his name to this discus-
sion that has just been held. I ask
unanimous consent that it not be
taken out of my time, but that 1
minute be given to the Senator from
Delaware.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Delaware.

Mr. KAUFMAN. Mr. President, I
thank my neighbor across the hall
from Wyoming. He is a gentleman, as
always, and I appreciate it.

I just want to stand and say, from
the beginning I have talked about one
of the most important parts of this bill
is that we make sure we separate com-
mercial banking activities from invest-
ment banking activities. It is very im-
portant we have commercial banks
that are safe, with deposits supported
by the FDIC, but that they not be in
risky business.

I just want to say, I agree with the
Senator from Michigan and the Sen-
ator from Oregon that it is absolutely
essential we have a vote on Merkley-
Levin and find the will of the Senate
on the fact that we should not have
banks involved in proprietary betting,
and that we go with what the President
and former Fed Chairman Volcker said,
and go with a bill that separates these
and does not allow banks to be in-
volved in proprietary trading. It is ab-
solutely essential.

Again, I thank the Senator from Wy-
oming, a gentleman, as always.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized for 30
minutes.

Mr. ENZI. Mr. President, I want to
make it clear that the amendment that
has just been talked about is not the
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only one that is not getting a vote that
is absolutely essential to making this
bill work—the amendments the Amer-
ican people expect.

There was some comment about the
Brownback amendment. That is one to
allow automobile dealers to still sell
automobiles, which they may not be
able to do under this bill the way it is
written. Another concern, of course,
comes from anybody else who sells
something on installment. That would
include dentists and realtors and a
whole range of people who sell things
that way, and they are not going to be
allowed to get a fix under this bill.

So I want you to understand how
wide-ranging this bill is. This is going
to get into everybody’s pockets. I am
not talking about businesses; I am
talking about individuals. The dadgum
government is going to be in
everybody’s pockets with this bill. This
gives the government permission to
look at your records. In fact, it re-
quires your bank to keep them and
send them to the Federal Govern-
ment—to this new bureau we are cre-
ating.

This little 1,408-page bill, which with
amendments I think is now over 1,500
pages, probably should have been three
bills. It probably should have been
three bills. We could have worked it
properly, and maybe people would have
read it.

The Republicans did stop cloture
twice, and they did it so they could
amend the too big to fail. Too big to
fail was actually a bailout—a perpetual
bailout—for big banks. That is why
Goldman Sachs, at a hearing here, said:
Well, we can live with that. That is
why Citi said they could live with it.
The big banks did not have any prob-
lem with it. But it has been revised
now because it was held up, and we
were finally able to get some amend-
ments on the first section.

There is another section in here. It is
called derivatives. We talk about ‘‘de-
rivatives’” because we know America
will not understand that, so they,
again, will not understand how we are
getting into their pockets. But that is
a section that needed changes. I think
the Senator from Connecticut, the
chairman, Mr. DODD, realized that and
drew up some. But it is my under-
standing he was not allowed to put
those in here, even though I read in the
paper one morning, joyously, that he
had some amendments that were going
to make some corrections. But he was
forced not to put them in.

So that is one-third of the bill that,
obviously, has some faults in it yet.
But that is not even the part I am real-
ly concerned about. I am concerned
about this last third of the bill. It is 268
pages. Of course, there are another 100
pages that follow that of other acts
that are going to be affected by it.

This is a brandnew bureau. We don’t
have enough government? We are going
to start a whole new bureau, and we
are going to turn everything financial
over to that bureau. But don’t worry
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about it. We are going to stick it into
the Federal Reserve, which we don’t
have any control over, and we are tell-
ing the Federal Reserve: You don’t
have any control over this new bureau,
but you have to give up to 12 percent of
your money to operate this bureau.
That is why we put it under there; it
will be off budget so it will not show up
right away in the deficits, but it does.
It is going to cost us 12 percent of the
operating revenue of the Federal Re-
serve. Does anybody know how much
that is? Well, they are going to get 12
percent of it. What fascinates me is
that following that, there is a para-
graph that says it will be adjusted for
inflation. Wow. Let’s see. If I get 12
percent of something, it is probably an
expanding amount from year to year
anyway, but if it doesn’t expand one
year, this bureau is still going to get
the money as though the economy had
expanded.

I get worked up over it because I had
an amendment that I think might have
solved things for people—it certainly
would have calmed me down a little
bit—and that is one that would have
provided for personal, individual pri-
vacy. I wasn’t allowed to bring that up.
I wasn’t allowed to make it pending, in
which case it would have been germane
now and in which case we would have
been able to vote on it now. I was kept
from doing that. That is because some-
body intends to give this bureau unlim-
ited power to snoop. It is going to be
devoted to snooping into personal
records. My amendment very simply
would have prevented Big Brother from
looking over your shoulder at your per-
sonal financial records unless you give
permission.

Part of what we want to do is, if you
are having a problem with your credit
card company, we are hoping there is
some way to fix it. Sometimes that
happens in your State, but it doesn’t
always happen in the State. So the way
this was sold is if you are having a
problem with your credit card and you
get ahold of this bureau, by golly, they
will straighten it out. They will be
looking at your records whether you
have a problem or not. Maybe they are
going to decide whether you have a
problem or not. There is no real juris-
diction in here. There are 268 pages,
but it doesn’t say exactly what this
outfit is going to do and they get to
write their own rules and nobody gets
to oversee the rules. Then they enforce
those rules, and there isn’t any real
limit on that except for the amount of
fines they can charge, which they men-
tion, and they are pretty drastic any-
way.

So your bank is going to have to
keep your records for 3 years, and they
are going to have to send them to this
bureaucracy. I will point out some
other things they are going to require
with your personal accounts. It should
have been in there.

When I was talking about this, I
picked up several people on the other
side of the aisle. It would have been a
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bipartisan amendment that I am sure
would have passed, but it created a lit-
tle concern over there, so they came
out with their own version of the pri-
vacy amendment. Mine was a mere
couple sentences long; theirs was con-
siderably longer than that. But mine
did something, theirs didn’t. So I pro-
posed an amendment to protect con-
sumer privacy to give each of us a
choice in how little or how much finan-
cial data the Federal Government and
this bureau would be able to access and
if we wanted their help. My amend-
ment very simply prevented Big Broth-
er from looking over your shoulder on
a daily basis at your personal financial
records.

Rather than fixing the problem, I
mentioned this side-by-side amend-
ment, No. 4082, that makes the govern-
ment intrusion even worse. Under that
privacy amendment, it didn’t do any-
thing to stop the so-called Consumer
Financial Protection Bureau—I think
it ought to be called the Consumer Fi-
nancial Control Bureau—from snooping
wherever they want. In fact, your
bank, as I mentioned, would have to
send them records.

I wish to be a little bit more specific.
I will explain why the Dodd amend-
ment is worse than the underlying bill
because it tries to trick the people
with the promise of privacy and, at the
same time, uses weasel words to comb
through your personal lives anyway. I
will lay out how the Federal Govern-
ment will be watching over your shoul-
ders with freedoms just slipping away a
little at a time.

The underlying bill and the Dodd
amendment both use slippery sleight of
words, but this isn’t some magic trick
that will suddenly disappear. No, my
friends, this would be one of the sickest
jokes you can imagine.

I stand before you to educate the peo-
ple of America about the fallacies in
this underlying bill. I stood before my
colleagues a few days ago saying that I
recognize some consumers out there
may want the government in their
lives monitoring their transactions. I
still do not claim to understand that
desire, but my amendment would not
take away their choice in the matter.
In fact, my amendment would allow me
as a consumer—if I get into credit card
trouble and want the bureau’s help, all
I have to do is contact the bureau and
give them permission to look at my fi-
nancial documents. People who are
having problems with the Federal Gov-
ernment get ahold of our staff people in
our State all the time so we can work
on straightening out that problem with
the Federal Government. But you
know what. You better have them sign
a privacy release or you could be in big
trouble. This bureau isn’t going to
have to get a privacy release. My
amendment would give consumers the
ability and the personal option. As
long as the bureau has written permis-
sion from a consumer, they can look at
the financial past, present, and future.
Without my amendment, they can look
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at your financial past, present, and fu-
ture without your permission.

I am adamantly opposed to this pri-
vacy amendment that was drafted by
the other side. It paves the way for a
radical shift away from your right to
privacy. I hope you will take a few sec-
onds necessary to read the two-page
amendment, No. 4083, the side-by-side
to my privacy amendment. If you do,
you will instantly notice the weasel
words in this amendment. That amend-
ment and the underlying bill promote
yvet another government takeover of
another portion of our lives. They want
to take over how we spend our money.

Think of all the takeovers there have
been in the last year and a half. This
one is the big one—your finances. The
American people have had enough gov-
ernment takeovers already, and I don’t
think they will stand for the Federal
Government accessing one more facet
of our lives. Although I respect my col-
league from Connecticut and the other
people on the other side of the aisle,
this version of sham privacy would ac-
tually encourage a takeover of your fi-
nances behind your back or merely in
the name of protecting us from our-
selves. As I mentioned, one-third of
this bill is devoted to snooping into
records. This bill was supposed to be
about regulating Wall Street. Instead,
it is creating a Google Earth of your
every financial transaction. That is
right. The government will be able to
see every detail from the 50,000-foot
perspective or they can look right
down into the tiny details to the time
and place where you pulled cash out of
an ATM. The real Kkicker is, despite
claiming the Dodd amendment creates
privacy protection, it doesn’t do any-
thing to stop this snooping into indi-
viduals’ lives.

Yesterday, I read an article in the
Philadelphia Enquirer from former
Senator Rick Santorum, who is a
former colleague of mine from Penn-
sylvania. In this article, he talks about
the lack of reform of the housing mar-
kets and more specifically how the
greatest contributors to the collapse of
the housing market—the GSEs, Fannie
Mae, and Freddie Mac—have gone un-
touched and unreformed in this bill. We
had a discussion on that in the Budget
Committee. We had a little amendment
that would have made sure the liabil-
ities of Fannie Mae and Freddie Mac
would show up on the Federal financial
statement because the Federal Govern-
ment is liable for them. The answer
was: Well, we can’t take it off their
balance sheet and put it on ours be-
cause that would make them look
good. I said: Oh, no, no. You wouldn’t
take it off theirs. It would be a consoli-
dated statement. It would show up on
both of them. But what the Federal
Government owes ought to be clear—
not that we do good governmental ac-
counting around here.

This bill even leaves their $800 billion
spending ability intact for Fannie Mae
and Freddie Mac.

So then Senator Santorum asked if
Fannie and Freddie had gone un-
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touched and this entire bill was meant
to rein in Wall Street—‘ ‘What is the
1,565-page’’—looking at the printed
copy on our desks—‘‘financial reform
bill that’s up for a vote this week in
the Senate?”’

He says:

My favorite among the bill’s assaults on
free enterprise—and, more important, indi-
vidual liberty—is the proposed Consumer Fi-
nancial Protection Bureau. This latest con-
cept to come from the Obama administra-
tion’s ivory tower types is not your run-of-
the-mill bureaucracy. The theory behind it is
behavioral regulation.

Let’s talk about that a little more. Behav-
ioral regulation is studying human behavior
interactions and habits such as how we spend
our money, go about our daily lives, so hu-
mans can be better governed, ruled, or con-
trolled. You can pick your verb, but no mat-
ter what, this ‘‘behavioral regulation’ sets
up the government to interject and use its
strong arm in our daily financial trans-
actions.

To continue with the Senator’s arti-
cle, he says:

The academic-turned-bureaucrat who came
up with the bureau is Assistant Treasury
Secretary Michael Barr, who has penned
such articles as ‘‘Behaviorally Informed Fi-
nancial Services Regulation.” Wonder what
might be in store? Think czar for checking
accounts and credit cards. According to Barr
himself, *“ . . . regulatory choice ought to be
analyzed according to the market’s stance
towards human fallibility.”” That’s right: He
thinks our market-based economy is com-
posed of businesses designed to bilk people
by exploiting their flaws. I assume his re-
search shows that government bureaucrats
don’t share that human fallibility.

Let me say that again. He talks
about business trying to bilk people,
but evidently his research doesn’t show
that government bureaucrats would
have that same potential flaw.

Continuing:

How would the Consumer Financial Pro-
tection Bureau come to know you and what
financial products are best for you? It would
be given the power to collect information on
businesses and individuals. It would even be
able to require you—

Now listen carefully to this—

It would even be able to require you to an-
swer questions under oath about your per-
sonal finances.

Barr and his nanny-state administration
colleagues are working to require that some
banks ‘‘geo-code’ deposits to allow tracking
of their origins and provide other informa-
tion about their accounts. Think Google
Earth for all our personal financial trans-
actions. I hope the data are more secure than
the Department of Veterans Affairs.

While the President has deceptively char-
acterized this debate as being about Wall
Street vs. Main Street, congressional Demo-
crats have refused to police their side of the
street—Fannie and Freddie. Instead, they
continue to deny public opinion and push a
bill that will further expand government, in-
vade our privacy, and assume even more con-
trol over our lives.

That is the end of the quote from
former Senator Santorum.

Think about this: The Federal Gov-
ernment would now be allowed to col-
lect all kinds of financial data about
consumers, not just about potentially
deceptive practices or even shady Wall
Street actions but, more specifically,
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monitoring how we as consumers do
our banking, how and why we purchase
products, where and when we pull $20
out of the ATM. I ask you: How does
this snooping into our daily personal
lives protect consumers? This bill was
sold to the public as a way to rein in
Wall Street, but near as I can tell, this
one section that we haven’t talked
much about is the perfect excuse for
Big Brother to worm his way even fur-
ther into our lives and our privacy.

I now wish to read two paragraphs in
the underlying bill. These paragraphs
are from the misnamed ‘‘Consumer
Protection” title X. On page 1,239, sec-
tion 1022(c)(4)(b)—isn’t  that fas-
cinating—it says:

The Bureau may: (B) require persons to file
with the Bureau, under oath or otherwise, in
such form and within such reasonable period
of time as the Bureau may prescribe, by rule
or order, annual or special reports, or an-
swers in writing to specific questions, fur-
nishing such information as the Bureau may
require.

The reference on that was section
1022(c)(4)(b), which in the printed copy
is on a different page than the page I
stated. It is closer to the beginning of
the section.

So the paragraph I just read says the
bureau can gather and comb through
your financial information ‘“‘as the Bu-
reau may require.”

Remember, I said they get to set
their own rules. Nobody approves their
rules. They do the enforcement. No-
body is over them in enforcement.

So continuing on to the following
paragraph (c), which is on page 1,240 if
you are looking on the computer:

The Bureau may: Make public such infor-
mation obtained by the Bureau under this
section, as is in the public interest in reports
or otherwise in the manner best suited for
public information and use.

In case you missed the implications
of this, I will spell it out further. Not
only does the bureau have the power
under this bill to make consumers tes-
tify under oath, the bureau could then
publish any or all information they
have gathered about consumers and
publish or use this information as they
see fit.

In reality, this bill encourages con-
sumers to rely on government to pro-
tect us from ourselves, from bad deci-
sions we make, instead of empowering
personal due diligence. We have the in-
herent freedom in this country to
make choices and even the freedom to
make bad choices. In America, that is
the way it works, and that is how it is
supposed to work.

I went to an honor flight yesterday
for Wyomingites who fought in World
War II, to visit their memorial—it was
very late in happening—and all of them
are over 80 years old. They are paying
more attention than they ever have in
my lifetime to what is going on in the
Federal Government. They had ques-
tions about what is going on here. They
said: You know, we didn’t fight for
that. We fought for freedom.

This bureau may create some much
needed protections for consumers, but

CONGRESSIONAL RECORD — SENATE

it goes too far. Without my amend-
ment, the bureau will be required to
collect daily transactional financial
services information on every con-
sumer. The government would see
every time you need money or buy any-
thing online, if they want to.

I offer another choice to my col-
leagues and the people of the United
States. This choice allows consumers
to let the bureau into their personal
lives if they so choose. I am hoping
that before this comes back from con-
ference committee, they build privacy
into section 10. They really need to. If
there was going to be a managers’
amendment, it wasn’t going to have
the privacy piece. But there is not
going to be a managers’ amendment
now because we are limiting amend-
ments because this is taking so long.
There are 1,408 pages, and it ought to
take a while to talk about this.

I had a visit from the economic ad-
viser of the President, Mr. Summers. I
just talked about this section. He said:
No, no, no, this will work like the FDA
and OSHA.

I know people aren’t too pleased
about OSHA, but I couldn’t buy that
argument because I am ranking mem-
ber on the HELP Committee. OSHA is
under us and FDA is under us. We know
about oversight and who has control
and who writes the regulations and
who gets to oversee the regulations
and, just as important, where they get
their budget, the appropriations, the
money to operate.

Remember, I said this one is going to
get 12 percent of the operating reve-
nues of the Federal Reserve. That
won’t show up in the score because the
Federal Reserve is over on the side.
The amendment we had to have an
audit of the Federal Reserve—which is
probably long overdue—will show that.
But it won’t show up in the score be-
cause they are spending it before it
comes into the Federal Government’s
budget. But it will reduce the amount
of money that comes to the Federal
Government. So it will add to the debt
and the deficit.

I think we ought to require this new
bureau—new bureau? How many people
do you think they will hire? In the
health bill, we gave permission and I
guess it is for IRS agents to look at
who is buying insurance and who is not
and whether they are buying the man-
datory insurance, the mandatory min-
imum we put on there—we hired 16,000
IRS agents. That is where the growth
is in the job market. It is still stag-
nant, but we are adding a lot of govern-
ment employees—16,000 IRS agents—to
see if you are buying the right kind of
insurance or paying a fee if you don’t.

Well, that is minor in light of this
one. We didn’t even say how big this
bureau could be. We didn’t limit their
money. We didn’t say we would ever
look at anything they do. I am sure we
are going to have to because we are
going to have people from all over this
country yelling and screaming about
somebody getting into their pockets.
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I urge my colleagues to consider the
amendment I have offered when they
get to conference committee. I am cer-
tain they are going to make a con-
ference committee or I hope they have
a conference. There are still problems
in every single section, and maybe they
can solve some of them.

The way we do it now is we lay down
a bill and say: This is the way it is
going to be. If you want to make a lit-
tle tweak, OK, but don’t count on mak-
ing any major changes.

When Senator Kennedy and I worked
on bills, we went through the com-
mittee process, and we looked at every
amendment that came in, recognizing
there was this seed of an idea there
that maybe needed to be included in
the bill. The whole thing might not
work, but there ought to at least be a
seed there because somebody thought
of a way the bill ought to be improved.

We have eliminated that this year.
Now we are going to take it to the
floor, and if you want to try to make
an amendment, you can. But remem-
ber, we have the majority of the votes,
and we will put a 60-vote threshold on
it, which means neither side will be
able to do many amendments, and that
has been shown here. Immediately, we
will complain about how much time
has been taken to debate this bill. Let
me tell you, a whole lot more time
should have been taken to debate this
bill, and more amendments should have
been looked at with this bill. We might
have made a unanimous consent that
they all had to be relevant, but we
should have considered the relevant
ones and not gone off into different
areas.

A lot of people are complaining about
this. They have looked at their part of
the bill, and they know it is going to
damage their business. That is why
there was the amendment to fix things
for the auto dealers. That is just one
small part of people who do things on a
series of payments. An orthodontist
talked to us, and they do dental work
over a period of time and take pay-
ments. I don’t know if that will be pos-
sible anymore. We are not going to ex-
empt anybody; we are not going to ex-
empt any individual. They are all going
to be required to pony up and show
what they have, no matter how per-
sonal their finances are to them.

I ask my colleagues and all Ameri-
cans to think about what this amend-
ment and underlying bill will do to
their privacy. To my colleagues espe-
cially, your constituents will not stand
for this invasion of privacy or these
sham attempts at privacy. Do them a
favor: let them make their own choices
about who can get in their bank ac-
counts and who can’t.

I don’t very often get upset. But I am
upset. I think I am just a reflection of
the average person out there—the aver-
age person who might have looked
through a little bit of this, and they
can do that on the computer now—and
they expect us to read it, and I expect
a lot of people have not read title X. If
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they did, I think they would be just as
upset as I am—all 268 pages of it. A
brandnew bureau, new bureaucracy,
total autonomy, funded by the Federal
Reserve, as I mentioned—12 percent of
their operating revenues. Does anybody
know how much that is? Again, they do
that so it is off budget. The Federal Re-
serve will not have any control over
this outfit. It is just under there for
the purpose of the money.

Here is another thing that fascinates
me. If they have revenue left over at
the end of the year, they get to invest
it. It doesn’t say we can look and see
how much they have and how much
they are investing and how much au-
tonomy they have because of the
money they banked. It doesn’t say that
if they have excess money one year,
the amount they will get will be less
the next year. No, they are guaranteed
12 percent the next year, plus inflation.
I don’t know how we write bills like
that.

They have the exclusive enforcement
authority. They can coordinate exami-
nations with other regulators, but they
are the primary enforcement author-
ity, not anybody who might have some
oversight. They are the primary au-
thority, and you will find that on page
1103 of the hard copy.

Let’s see. At first, when you are read-
ing this section, you think this is just
going to cover banks that have over $10
billion. That is page 1101. Then you
think, I don’t have very many banks
over $10 billion, and I am for small
business anyway. So my community
banks and credit unions are going to be
OK. Then you get to page 1110, which
says the rules cover everybody under
$10 billion. Let’s see. If it covers every-
body over $10 billion and everybody
under $10 billion, with my math, that
is everybody. Everybody is going to be
controlled by this new consumer pro-
tection bureau. It really ought to be
called a consumer control bureau.

Well, let’s move to page 1139, the
mortgage loan disclosure document.
You are going to get another disclosure
document now when you buy a house.
We get to oversee the director, but that
is the last oversight we get. He gets to
hire anybody he wants. Then he gets—
if he gets around to it—to write rules
and regulations and make up a new
mortgage loan disclosure document.
You don’t have any obligation to main-
tain personal records—1141. They are
going to look at them, and you are
going to want to answer when they do
that.

Page 1145 is going to provide a pri-
vate education loan ombudsman. Nor-
mally, that sounds good. This would be
somebody who straightens things out, I
guess, with your loan operator or
maybe even with the consumer protec-
tion bureau that will have all this con-
trol over you. Page 1146 says the om-
budsman evaluates his own effective-
ness annually. How zealous is he going
to be?

I have a whole list of things here I
won’t go into. My time is up. I should
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have asked for my whole hour under
postcloture. Look at this bill, and you
will be just as upset as I am.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon is recognized.

Mr. WYDEN. Mr. President, I rise to
talk about a bipartisan amendment I
have spent many weeks working on
with Senator BROWN of Massachusetts.
It is an amendment dealing with a very
crucial issue—a major gap in our sys-
tem of financial regulation. It has been
approved by Senator SHELBY, the dis-
tinguished ranking Republican, and
also by Senator DoDD. In fact, I think
it is fair to say that if we can get a
vote on it tonight, it would have enor-
mous bipartisan support in the Senate.

I am concerned that we won’t get a
vote on amendment No. 3982, and as a
result it is very likely this bill will
pass.

After all the problems the country
has seen with these large banks and
large financial institutions, it still will
be possible for a bank to sell a product
to an institution or a consumer, bet
against that product, and it will not be
disclosed to the buyer. That is not
right.

What Senator BROWN and I have been
able to do, working with Senator SHEL-
BY’s very capable staff and Senator
DoDD’s very capable staff, is we have
been able to put together a bipartisan
amendment—the new Senator from
Massachusetts and myself—that would
close this loophole, that would ensure
there is at least simple, garden-variety,
basic disclosure so that someone pur-
chasing one of these financial products
would know that the seller is actually
betting against the product that is
being sold to the consumer.

If I were to sell you a financial prod-
uct and without your knowledge placed
a separate bet that the product would
decline in value, there is no question in
my mind that the distinguished Pre-
siding Officer, the Senator from Illi-
nois, would feel wronged by that trans-
action and everyone would say: Rightly
so. If T stood to gain by convincing my
clients to buy something that I knew
would fail, they would have every rea-
son to feel betrayed, to feel swindled,
to feel they had been had.

The fact is, some of these major fi-
nancial institutions invented and sold
incredibly complicated financial prod-
ucts that they actually were hoping
would fail, and they hid their positions
behind a wall of omission and com-
plexity.

I think it would surprise most Ameri-
cans to learn that somehow this kind
of mischievous—actually devious—
business behavior was actually legal.
The tragedy, of course, is it may be
legal but it is certainly not right.

At present, under current law and if
this bill clears the Senate tonight in
its current form, the major financial
institutions, these Wall Street banks,
would not be required to disclose an ab-
solutely essential piece of information
to a client, what, in my view, would be
a material conflict of interest.
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From everything I have heard, the
folks on Wall Street see these trans-
actions in which a bank constructs and
invests in a financial product that is
designed to fail and then markets this
product to those with an interest in its
success as an honest transaction. Boy,
I do not know of anybody at home in
Oregon who sees something like this as
honest or, in light of the recent hear-
ings, fabulous.

Senator BROWN of Massachusetts and
I said: We are going to get together on
a bipartisan basis and do something
about it. We put together an amend-
ment, which I wish to point out to col-
leagues tonight is acceptable to Sen-
ator SHELBY, is acceptable to Chairman
DobDD. We are getting ready to vote on
an amendment where we have bipar-
tisan Senate sponsorship, we have the
very constructive and very valuable
input of Senator SHELBY’s staff, and we
have Chairman DODD’s involvement. If
we got it before a vote, we would have
an overwhelming, bipartisan vote for a
simple proposition that everybody can
understand on the streets of Illinois,
Oregon, or anywhere else, and that is,
you ought to disclose when, in fact,
you are selling a product that you are
betting against.

The disclosure of conflicts amend-
ment I am describing, coauthored by
Senator BROWN of Massachusetts,
would direct the new financial stability
oversight council, which is established
in the underlying bill, to put forward
rules requiring banks to disclose to
their clients whether they have a ma-
terial conflict of interest with respect
to a financial product they are selling.
It comes down to a simple proposition:
If these firms are willing to create and
sell these products, they ought to
stand behind them and be honest with
their clients. It is a very short amend-
ment.

On Main Street, all across the coun-
try, everybody would understand what
the bipartisan amendment that Sen-
ator BROWN and I are offering—disclo-
sure. We are not saying we are going to
ban all of these sales. Colleagues made
a very compelling case, by the way, on
going further than we do. But certainly
there ought to be disclosure. We want
to bring greater honesty and trans-
parency to the relationship between
buyers and sellers of complicated fi-
nancial products.

It is fair to say—and I surely con-
sider myself a market-oriented Demo-
crat. That is what I tried to do on
health care and what I continued to try
to do in a bipartisan proposal with Sen-
ator GREGG to fix our tax system—you
cannot have functioning markets with-
out honesty and transparency. Without
it, we end up with a game that is
rigged against the typical American in-
vestor and taxpayer.

I also wish to express my apprecia-
tion to my new colleague from Massa-
chusetts for working with me to ad-
vance this simple and straightforward
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proposition. As I stated, I am very ap-
preciative of Chairman DoODD and Sen-
ator SHELBY and their counsel with re-
spect to our bipartisan idea.

I also want to make it clear that I do
not see a problem with financial firms
taking steps to manage their risks. In
fact, I encourage it. If firms had done
s0 in the early part of this decade, our
economy might not have suffered in
the meltdown we have seen in financial
services.

My concern—and I see the chairman
of the full committee, Senator DODD, in
the Chamber—my concern from the
very beginning, as Chairman DoODD has
done his very good work on this legis-
lation, is the opaque nature of these
transactions. The fact is, it is so hard
for the American people and the pur-
chaser to understand what these trans-
actions are all about, and certainly
they ought to be given information
when the person selling it is taking a
very different financial position than
the person who is buying.

We ought to turn this curtain back
on the current financial model and
show it to the rest of the country. Let’s
pull the curtain back on the Wall
Street business model and show it to
the rest of the country.

I have wracked my brain to try and
find another industry that would bet
against their own product while selling
it to the American people. Does the
person selling me a toy for the Wyden
twins stand to make additional money
if the toy breaks? Obviously not.

Mr. President, I ask unanimous con-
sent for 3 additional minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
still has 30 seconds left on his original
time.

Mr. WYDEN. Mr. President, it is ob-
vious that in no other part of the
American economy do we have people
betting against their own product
while selling it to the American people.
You do not see Apple creating the iPod
in the hope that sales will be far below
expectations and then going out and
betting some of its own money on the
failure. No industry—none—thinks of
betting against their own product
while selling it to the American people.
I do not even think that owners of
racehorses bet against their own
ponies.

The kind of disclosure that Senator
BrROWN and I have called for is funda-
mental for investment confidence in
the integrity of the U.S. financial sys-
tem. If financial firms can market
products they are betting will fail
without disclosing that to their cli-
ents, the conditions that caused the
current financial crisis, in my view,
will be recreated with Wall Street
firms packaging up toxic assets and
marketing them as securities to
unsuspecting buyers. ‘“‘Buyer beware”’
will again become ‘‘taxpayer beware.”
That should not be acceptable to any
Senator.

I know colleagues are waiting to
speak. I repeat, amendment No. 3982,
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authored by Senator BROWN of Massa-
chusetts and myself, will fill a loophole
in this bill that is going to be passed
tonight that, in my view, is a glaring
omission that does not meet the test of
the consumer protection the American
people deserve.

This bill is clearing the Senate to-
night without even minimal consumer
protection, without even disclosure of
financial institutions betting against
products they are going to sell. That is
not right. I hope we will return to this
subject as soon as possible.

I see Chairman DoODD on the floor. I
thank him for the time he has given
me in the course of this legislation. I
commend him for all his efforts on this
bill.

I also thank Senator SHELBY and his
very able staff director, Mr. Duhnke,
whom we know from our Intelligence
work, for their support in putting to-
gether this amendment. I surely hope
it will come out of conference because
the American people deserve this kind
of consumer protection and this kind of
disclosure.

I yield the floor.

EXEMPTIONS

Mr. DODD. Mr. President, it is my
understanding that one of the reasons
for providing the Federal Reserve
Board, and, eventually, the bureau,
with authority to provide exemptions
under paragraph (7) of this new section
129(1) of the Truth in Lending Act, is to
allow the regulator to make adjust-
ments to the points and fees cap with
respect to smaller loans. I further un-
derstand that it is not the intent of the
new section 129(1) to cover a streamline
refinancing as provided by government
programs such as FHA, and that the
Board/bureau will establish appropriate
guidelines for exemption. Is this view
correct?

Ms. SNOWE. Mr. President, I want to
associate myself with the words of
Chairman DoDD. There are a number of
lenders in Maine that make smaller
size loans. Because the points and fees
cap in the Merkley-Klobuchar amend-
ment, which I supported, is based on a
percentage of the principal amount of
the loan, the points and fees cap estab-
lished in the amendment may limit the
ability of some lenders to make small-
er-size loans. As a result, like Senator
DobDD, I assume that it is the Senator’s
intention that the regulator use the
authority to make adjustments to the
standards in the case of these smaller
loans. Is this correct?

Mr. MERKLEY. Mr. President, the
points made by my colleagues from
Maine and Connecticut are correct.
The purpose of the amendment is to en-
sure that consumers are sold loans that
they are able to repay. The authority
granted to the agency to prescribe
rules establishing other criteria—and
to ‘“‘revise, add to, or subtract from”
the existing criteria—relating to the
presumption of compliance is intended
to allow the agency to craft criteria
that would permit lenders who extend
low-dollar loans to meet the presump-
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tion of compliance, while promoting
fair pricing and sustainable lending.
This is particularly important in rural
areas and other areas where home val-
ues are lower.

Mr. President, the gentleman is also
correct in regard to streamline refi-
nancing under rules of the FHA, the
VA, and other government agencies. It
is intended that the Federal Reserve
Board, or the bureau, will exempt such
loans under the exemption authority of
paragraph (7)(A).

Mr. DODD. I thank the Senator very
much. I agree with the Senator.

Mr. KOHL. Mr. President, I under-
stand that it is not the intent of para-
graph (6)(C) of this new section 129(1) of
the Truth in Lending Act to include
regular periodic mortgage insurance
premiums that are paid after the clos-
ing date in meaning of ‘‘points and fees
payable in connection with the loan.”

Mr. MERKLEY. The gentleman is
correct that we would expect the Fed-
eral Reserve Board, and, in time, the
bureau, to exempt any mortgage insur-
ance premiums that are required to be
paid after closing that might otherwise
be covered, consistent with the exemp-
tion authority under paragraph (7)(A).
Post-closing mortgage insurance pre-
miums are distinct from points and
fees charged at the time the loan is ob-
tained, and those post-closing pre-
miums are not contemplated to be cov-
ered under this section.

Mr. KOHL. I thank the Senator very
much. I agree with the Senator.

SC ACCREDITED INVESTORS

Mr. BEGICH. Would the distin-
guished chairman of the Banking Com-
mittee yield for a question on provi-
sions of the bill relating to SEC rules
on ‘“‘accredited investors.”

Mr. DODD. I would be happy to yield
for a question.

Mr. BEGICH. Section 412 of the legis-
lation requires the Securities and Ex-
change Commission to conduct a rule-
making to implement changes to the
definition of ‘‘accredited investor’ in
regulation D, and other sections of the
legislation will require the SEC to con-
duct other rulemaking to implement
the new law. It is my understanding,
and I believe the understanding of my
colleague from Alaska, that the SEC
has authority under existing law to
amend the definitions of ‘‘accredited
investor” in Regulation D and related
SEC rules and ‘‘qualified institutional
buyer” in rule 144A under the Securi-
ties Act of 1933, to expressly include
Federal, State and local government
bodies within those definitions. In fact,
the SEC proposed to do so in 2007 but
has not completed that rulemaking.
Does the Senator from Connecticut
concur that the SEC already has the
authority to amend these definitions?

Mr. DODD. The Senator from Alaska
is correct. The SEC certainly has exist-
ing authority to add State and local
governments to the definitions of ‘‘ac-
credited investor’ and ‘‘qualified insti-
tutional buyer’” under its Securities
Act rules.
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Ms. MURKOWSKI. Would the Sen-
ator from Connecticut yield for an-
other question?

Mr. DODD. I would be happy to yield
for a question.

Ms. MURKOWSKI. Our State—the
great State of Alaska—believes that it
would be appropriate and in the public
interest and, in the interests of State
and local governments across the Na-
tion, for the SEC to add governmental
entities to the definitions of ‘‘accred-
ited investor” and ‘‘qualified institu-
tional buyer” when it promulgates
rules pursuant to this legislation. The
reasons for including governmental en-
tities in these definitions are as sound
today as they were 3 years ago. In par-
ticular, governments are large and so-
phisticated investors with professional
treasury management staffs that man-
age large amounts of the government’s
own money and seek to invest in bonds
and other securities investments in
order to prudently diversify their in-
vestment portfolios and obtain a favor-
able return. Many of the most attrac-
tive investments are offered only in
private placements to institutional in-
vestors conducted under regulation D
or rule 144A. Without access to these
investments, the government earns a
lower return and has less diversifica-
tion in its investments than would be
optimal. Does the chairman agree with
us that when the SEC promulgates its
rules under this legislation, it should
address, while taking care to ensure
appropriate minimum asset protec-
tions are in place, the inclusion of
State and local governments in the
definitions of accredited investor and
qualified institutional buyer?

Mr. DODD. I believe it would be ap-
propriate for the SEC to take the op-
portunity presented by the
rulemakings under this legislation, to
consider whether to include State and
local government bodies within those
definitions.

CREDIT SALES

Ms. SNOWE. During the Senate’s
consideration of this legislation, I au-
thored an amendment approved by
voice vote to confirm that small busi-
ness merchants and retailers would not
be subject to regulation by the Con-
sumer Financial Protection Bureau,
CFPB, when they engage in credit
sales. This amendment was supported
by a number of key small business
stakeholders, including the National
Federation of Independent Business,
IBNF, and the U.S. Chamber of Com-
merce. The amendment included a
three-prong test that excludes such en-
tities from the CFPB when they (1)
only extend credit for the sale of non-
financial goods and services; (2) retain
the credit they have extended on their
books; and (3) meet the relevant indus-
try size threshold to be a small busi-
ness, based on annual receipts, pursu-
ant to the Small Business Act. It is my
understanding that wholesale mer-
chants and distributors and manufac-
turers would not generally need to
avail themselves of that exclusion be-
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cause their sales of nonfinancial goods
and any related financing they may
provide, are not to consumers in the
first instance. Is this view correct?

Mr. DODD. I believe point of the Sen-
ator from Maine is well taken. Whole-
salers and manufacturers do not pro-
vide any products to consumers for
their personal, family, or household
use, let alone consumer financial prod-
ucts or services. Thus, wholesalers’ and
manufacturers’ sales of nonfinancial
goods to other businesses would be out-
side the bureau’s jurisdiction.

Mr. LEVIN. Mr. President, I would
support the Feinstein amendment No.
4113 to close the London loophole. Sen-
ator FEINSTEIN and I and other col-
leagues have been working together for
years to put a cop back on the beat in
U.S. commodity markets, and it is a
pleasure to be here today at the verge
of Senate approval of a bill that has so
many strong disclosure and regulatory
provisions for commodity markets. The
prices paid for energy commodities like
oil, natural gas, jet fuel, diesel fuel,
not to mention food commodities like
wheat, corn and soybeans have a pro-
found impact on our economy, our
markets, and our way of life. They
matter to consumers, business, and
governments. For too long, our com-
modity markets have been out of con-
trol, with undisclosed trades in unregu-
lated markets, wildly gyrating prices
unconnected to market forces, and un-
conscionable profits for commodity
traders operating outside the real econ-
omy. This bill will go a long way to-
ward rectifying those problems, and I
commend Senators DoDD, REED, LIN-
COLN, and so many others for their hard
work.

The amendment introduced by Sen-
ator FEINSTEIN focuses on an area that
has long concerned me and other ob-
servers of the commodity markets—the
way that commodity traders living
right here in the United States are
using terminals located here to trade
U.S. produced goods on foreign mar-
kets outside of U.S. regulatory control.
I am talking, for example, about U.S.
West Texas Intermediate crude oil
traded on the ICE exchange in London.
That oil is produced and used right
here—it never leaves our shores—but
U.S. traders are trading its oil futures
in London—in part to duck U.S. posi-
tion limits and other regulatory con-
trols. Other countries are trying to set
up similar exchanges and win permis-
sion for U.S. traders to trade on their
foreign exchanges, affecting U.S. com-
modity prices, without those com-
modity traders ever leaving our soil.

The bill as currently drafted takes a
number of steps to get foreign boards
of trade to enforce the same rules for
U.S. commodities that we have here at
home. But the bill fails to take omne
critical step that is essential to U.S.
enforcement authority—it doesn’t re-
quire foreign boards of trade to for-
mally register with the Commodity Fu-
tures Trading Commission or CFTC,
our watchdog agency for commodity
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markets, in order to obtain approval
for their trading terminals to be phys-
ically located here in the United
States. Most of the CFTC’s enforce-
ment authority applies only to entities
that are registered with the Commis-
sion. Right now, foreign boards of trade
don’t have to register here before in-
stalling trading terminals here. That
constituted regulatory evasion and de-
fies common sense.

I know my colleagues want a cop on
the beat in all commodity markets
where U.S. commodities are traded.
And they want a cop that can enforce
the law to prevent excessive specula-
tion and market manipulation. That
means we need to require foreign
boards of trade seeking to locate trad-
ing terminals here in the United States
to register with the CFTC. It is
straightforward, it is simple, and it is
essential. The CFTC has asked for this
registration requirement, and I com-
mend Senator FEINSTEIN for her deter-
mination to get this done. I urge my
colleagues to vote for this amendment
to ensure U.S commodities are traded
on fair and open commodity markets
free of excessive speculation, manipu-
lation, and deception.

Mr. FEINGOLD. Mr. President, there
were two amendments I supported dur-
ing debate on the financial reform bill
that would take steps to improve our
Nation’s housing policy. Unfortu-
nately, only one of these amendments
was adopted by the Senate. Senator
McCAIN offered an amendment, that I
supported, that would have required
the Federal Government to end its con-
servatorship of Fannie Mae and
Freddie Mac 2 years after the financial
reform bill was signed into law. While
the amendment was not perfect, I sup-
ported it because neither the current
structure of Fannie and Freddie nor
the billions of taxpayer dollars that
the Federal Government is using to
prop up Fannie and Freddie are sus-
tainable. Federal taxpayer support of
Fannie and Freddie needs to end, and
the McCain amendment would have
provided a timetable for bringing that
Federal support to an end.

I was pleased that the Senate did
adopt an amendment I supported, of-
fered by Senator MERKLEY, to curb
predatory lending practices throughout
the Nation. These unconscionable pred-
atory lending practices contributed to
the subprime housing mess, and the
Merkley amendment included common-
sense provisions to address some of
these practices. Too often, loan origi-
nators received higher compensation if
they steered borrowers into subprime
loans than if they had placed those bor-
rowers into qualifying prime loans. The
Merkley amendment would address
this perverse financial incentive to put
borrowers into predatory loan products
by preventing loan originators from re-
ceiving payments based on the terms of
loans. The amendment, which also in-
cludes stronger underwriting stand-
ards, provides sensible protections to
Wisconsin’s borrowers.
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Mr. KAUFMAN. Mr. President, I rise
today, as I have many times this Con-
gress, to talk about the role of fraud at
the heart of the financial crisis.

I have previously discussed the ur-
gent need for law enforcement to give
high priority to the investigation and
prosecution of financial fraud, and for
Congress to provide law enforcement
with the tools it needs to do so, includ-
ing increased funding and stiffer sen-
tences.

I was proud to work with Senator
LEAHY last year on the Fraud Enforce-
ment and Recovery Act. I was proud to
work again with Senator LEAHY, as
well as Senator BAUCUS, the leader, and
many others to include key antifraud
provisions in the health care legisla-
tion signed into law in March.

Last month, I, along with the other
members of the Permanent Sub-
committee on Investigations, my Sen-
ate colleagues, and Americans watch-
ing at home, were treated to a truly re-
velatory series of hearings chaired by
Senator LEVIN.

Chairman LEVIN and his staff deserve
high praise for their tenacity and dili-
gence: Beginning in the fall of 2008 and
culminating this spring, the chairman
and his staff reviewed millions of pages
of documents, conducted over 100 inter-
views, and consulted with dozens of ex-
perts.

Thanks to the Levin hearings, we
now have a thorough accounting of
what happened—and what went wrong.

Mortgage origination practices were
rife with fraud, and bank management
and bank regulators failed miserably in
their oversight.

The practice of mortgage
securitization allowed everyone in the
financial industry to earn lucrative
fees and commissions, even though
banks knew that these securitized
mortgages were filled with liar’s loans
and other fraudulent products that
practically guaranteed their eventual

collapse.
At all levels of the industry, com-
pensation structures favored the

riskiest loans and the most minimal
oversight. As a result, underwriting
standards were laughable. Banks didn’t
care that they were writing bad loans
because they did not believe those
loans would stay on their books.

The regulators and ratings agencies
were totally captured by the banks,
due in part to their absolute depend-
ence on the banks for revenue. The Of-
fice of Thrift Supervision relied on
Washington Mutual for 12-15 percent of
its operating budget.

The credit ratings agencies gamed by
investment banks, which had reverse
engineered their models—bent over
backwards to stamp AAA and other in-
vestment grade ratings on what was
actually junk because they needed the
fees.

Investment banks marketed syn-
thetic CDOs, which they had permitted
the “‘big shorts” to design so that they
were most likely to fail, in some cases
without disclosing that material infor-
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mation to their customers and despite
their own inherent conflict of interest.

As long as the music played, there
was plenty of money to go around. But
when the music stopped, banks were
bailed out and the American taxpayers
were left without a chair.

Fixing the system requires an all out
effort by the bank regulators, the FBI,
the SEC, and the Justice Department.
And Congress should not rest until in
its oversight capacity we are convinced
that a systemic, strategic and
foundational approach to targeting and
prosecuting fraud is well funded and
well underway.

Bank regulators, especially, must
execute a 180-degree cultural turn, as-
sisting the FBI by providing roadmaps
to the fraud that has occurred.

But we still need to do far more than
just add more cops to the beat and en-
sure that they’re looking in all the
right places. We also need to realign
incentives so that banks are encour-
aged to make sound loans, so that cred-
it ratings agencies can dispense un-
tainted evaluations of creditworthi-
ness, and so regulators aren’t beholden
to those they regulate.

That is why I am proud to support
Senator LEVIN’s package of amend-
ments. Each of the eight proposals in
the package grows directly out of les-
sons learned through the Levin hear-
ings.

The Levin-Kafuman package will re-
store regulatory independence by insti-
tuting a cooling off period for regu-
lators—putting a stop to the revolving
door between industry and regulator.
The amendment will also guarantee
that the FDIC as secondary regulator
can never again be shut out of an ex-
amination by the primary regulator.

To realign bankers’ incentives, the
Levin-Kaufman package will require
that anybody who securitizes a pool of
loans must maintain at least a 5-per-
cent stake in a representative sampling
of those securities. Other risky lending
practices would be banned outright,
such as synthetic asset-backed securi-
ties, which have no purpose other than
speculation.

Finally, the package will improve
oversight and operation of the credit
ratings agencies by prohibiting them
from relying on faulty due diligence
and by permitting the SEC to monitor
and regulate the methodologies that
the ratings agencies employ.

The Levin hearings also set in stark
relief the untenable conflicts that rest
at the heart of our financial system.

The Levin hearings focused on the
residential housing market. But con-
flicts of interest permeate almost
every corner of our capital markets,
whether in the context of asset backed
securities, or proprietary trading, or a
broker selling private order flow into a
private dark pool, or the prioritization
of trades by a broker ahead of its cli-
ents.

We simply cannot leave it to the
banks and the brokers to manage con-
flicts of interest in any way they see
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fit. If we can learn one thing from the
financial crisis, surely, it is that.

Under current law, broker-dealers are
not required to disclose conflicts of in-
terest to their clients. They are not re-
quired to resolve conflicts in favor of
their clients. They are not required to
act in the best interests of their cli-
ents.

In fact, they are permitted to know-
ingly fleece their clients, provided the
client is ‘‘sophisticated’” enough and
provided the broker has disclosed the
requisite information about the prod-
uct.

This must change. We can’t expect a
full economic recovery without restor-
ing the public’s trust in markets. This
is why I support, and have cosponsored,
two amendments that would impose a
fiduciary duty on the part of broker-
dealers to their customers, one spon-
sored by Senator SPECTER and the
other by Senator AKAKA.

Imposing such a duty would protect
investors and improve the level of in-
tegrity in our capital markets. No
longer would brokers like Goldman
Sachs be able to withhold critical in-
formation about its conduct from cli-
ents and conceal fraud under the cover
of caveat emptor.

Just as important, it would help ad-
dress the widespread and understand-
able mistrust of the securitization
process, which in turn makes capital
more expensive and hinders recovery.

I also support Senator SPECTER’s aid-
ing and abetting amendment, which
would reinstate an important deterrent
to the sorts of fraud that contributed
to our current financial crisis.

On March 15, 2010, I came to the Sen-
ate floor to discuss the Bankruptcy Ex-
aminer’s report on Lehman Brothers
and said—as many of us have suspected
all along—that there was fraud at the
heart of the financial crisis.

Lehman Brothers could not have ac-
complished this apparent fraud—the
use of so-called Repo 105 transactions
to “window dress’ its balance sheet
and mislead investors—without the
help of its accounting firm.

And that is true of many sophisti-
cated fraud schemes, where the advice
or analysis of third parties enables or
facilitates the fraud.

Those third parties were answerable
to their victims in court, and therefore
faced a real deterrent, at least until
1994. That year, in Central Bank of
Denver v. First Interstate Bank of Den-
ver, a divided Supreme Court rejected
years of settled precedent and limited
Federal law in this area to so-called
“primary violators.” The Central Bank
decision, like many others since, re-
flected the Court’s probusiness bias. It
also left the SEC alone to bring civil
suits against aiders and abettors, and
too often left victims holding the bag.

Regulators will fail. When they do,
however, we must depend on profes-
sionals such as accountants and law-
yers to acquit their roles as gate-
keepers against accounting fraud, not
to materially aid that fraud. One way
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to make sure they learn their lesson
this time around is to reinstitute the
ability of victims to seek compensa-
tion from these fraud facilitators.

Senator SPECTER and I have worked
hard to make sure that this amend-
ment is narrowly drawn, ensuring that
only truly culpable third parties are
subject to liability.

The amendment allows suits only
against those who have actual knowl-
edge that their conduct is assisting an-
other person to violate the Federal se-
curities laws.

Until those who facilitate the fraud
of others understand that they will be
held accountable, whether criminally
or civilly, we can’t hope to change
their behavior.

Finally, I want to mention a bipar-
tisan package of antifraud measures
that I have worked on with Chairman
LEAHY and Senators GRASSLEY and
SPECTER.

These measures will deter schemes
that damage the economy and hurt
hard-working Americans by increasing
sentences for securities fraud and bank
fraud. They will give prosecutors new
tools to investigate and prosecute
fraud cases and will foster vital co-
operation between regulators and pros-
ecutors. And they will extend impor-
tant whistleblower protections.

Whistleblowers provide a vital early
warning system to detect and expose
fraud in the financial system. With the
right protections, whistleblowers can
help root out the kinds of massive Wall
Street fraud that contributed to the
current financial crisis.

As I have said before, this is ulti-
mately a test of whether we have one
justice system in this country or two.
For our citizens to have faith in the
rule of law, we must treat fraud on
Wall Street like we treat fraud on Main
Street. And for our economy to work
for all Americans, investors must have
faith in the honest and open func-
tioning of our financial markets.

The amendments I have discussed
today will promote both the rule of law
and faith in the markets two corner-
stones of our democracy.

I urge my colleagues to support these
amendments.

Mr. President, today I will support
the Wall Street Reform Act.

I applaud Chairman CHRIS DODD and
my colleagues for having crafted a bill
that includes many provisions that I
support, in particular the establish-
ment of a consumer finance protection
division and urgently needed reforms of
the over-the-counter derivatives mar-
kets. These are legislative achieve-
ments that will significantly improve
our financial system. I am also pleased
that the bill bans stated income loans,
which were a major source of fraud at
the root of the crisis. I will be watch-
ing carefully to ensure the bill is not
weakened in conference.

I remain deeply concerned, however,
that when it comes to the stability and
health of the U.S. financial markets
and its institutions, much unfinished
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business remains. We must never rest
in our efforts to prevent another finan-
cial crisis like that which occurred in
2007-08, which shattered the American
economy and deeply harmed the lives
of millions of our fellow Americans. In-
deed, much work remains to be done so
that we can restore the credibility of
our financial markets and the rule of
law on Wall Street, both of which are
badly in need of repair.

Some of my concerns are rooted in
shortcomings of the bill; others neither
fell within the scope of the bill’s ambi-
tions nor were a part of the Senate de-
bate; and still others fall legitimately
on the shoulders of our regulatory and
law enforcement agencies.

As for the bill, for the past 4 months
I have addressed at length what I be-
lieve to be the central issue to pre-
venting future financial crises: Passing
laws that will stand for generations to
ensure financial stability by separating
speculative risky activities from the
government-guaranteed portion of our
financial industry, as well as by man-
dating limits on the size and leverage
of our shadow banks.

Instead, the bill reshuffles existing
regulatory powers that banking regu-
lators already possessed—and failed to
exercise in ways that would have pre-
vented the financial crisis. It relies on
regulatory discretion to decide limits
on the size, leverage and activities of
dangerously concentrated financial in-
stitutions. Rather than statutorily
limit the size and risk of megabanks
through limits on unstable nondeposit
liabilities, rather than statutorily im-
pose specific and higher leverage re-
quirements on our largest banks, the
bill simply hands the responsibility for
regulating ‘‘too big to fail”” banks back
to the regulators. Moreover, it vests
the hopes of the American taxpayers—
who should never again be forced to
step into the breach in a banking cri-
sis—in a resolution authority limited
by U.S. law, which I fear cannot pos-
sibly work to resolve large global insti-
tutions. I remain deeply concerned
that it does not represent lasting and
effective reform of our largest financial
institutions, which I have said repeat-
edly have become too big to manage,
too big to regulate and too big to fail.

In the next few years, chastened U.S.
regulators may try their best to insist
that U.S. megabanks not gorge them-
selves again on highly leveraged risky
investments. But one need only look to
Europe today to understand that, with-
out additional preventive measures,
bailouts lie in our future, too.

I predict Congress will one day re-
visit these issues, unfortunately in the
wake of a future crisis in which aver-
age Americans again will be forced to
come to Wall Street’s rescue to fend off
a possible depression. When that day
arrives, Congress I expect will pass
needed structural reforms, including a
version of the Brown-Kaufman amend-
ment preemptively to address the prob-
lem of dangerous financial concentra-
tion—and also a restoration of the
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Glass-Steagall separation of commer-
cial and investment banking activities,
the repeal of which in 1999 was one of
this country’s costliest mistakes.

There are other issues that this de-
bate never addressed.

Naked Short Selling—We still have
not restored the uptick rule, which
worked for 70 years as a systemic
check on predatory bear raids. We still
have an unenforceable rule that fails to
prevent naked short selling of stocks. I
remain concerned that until we impose
a pre-trade ‘‘hard locate’’ requirement,
bank stocks in particular will remain
vulnerable to predatory bear raids.

Market Structure issues—High fre-
quency trading has echoes of the de-
rivatives market: I have said repeat-
edly that whenever you have a lot of
money pouring into a financial activ-
ity, markets that are changing dra-
matically, no transparency in those
dark markets, and therefore no effec-
tive regulation, that is a prescription
for disaster. That was the case in the
over-the-counter derivatives market.
And I believe the so-called flash crash
of May 6 in our stock market revealed
the fault lines that have long con-
cerned me about the structure of our
equity markets and how it has come to
be dominated by high frequency trad-
ers. Congress cannot simply look back-
ward at the last financial crisis; Con-
gress and regulators alike must instead
try also to look over the horizon and
identify systemic risks before they
occur.

As I wrote to the SEC on August 21,
2009, ‘““The current market structure
appears to be a consequence of regu-
latory structures designed to increase
efficiency and thereby provide the
greatest benefits to the highest volume
traders. The implications of the cur-
rent system for buy-and-hold investors
have not been the subject of a thorough
analysis.”” Nine months later, our
stock markets failed for 20 minutes to
meet their essential function: discover
the prices of securities by balancing
buyers and sellers. Two weeks later,
the SEC and CFTC still cannot say
why, but the answer is no doubt
wrapped up in the fact that in the past
few years technology developments
have moved us rapidly from an inves-
tor’s to a trader’s market. Our frag-
mented market of more than 50 market
centers have become dominated by
black-box algorithmic and high-fre-
quency traders, and they are too
opaque for our regulators to under-
stand or to police.

Fannie Mae and Freddie Mac—My
Republican colleagues are correct in
pointing out that we must deal with
the problems of Fannie Mae and
Freddie Mac, which continue to siphon
off billions in taxpayer funds. It is
wrong and irresponsible to offer rash
and unwise solutions, however. Almost
all mortgage originations currently re-
ceive government support, whether
from Fannie Mae or Freddie Mac or
from the FHA. Lest there be any confu-
sion, without this government back-
stop, our housing system and economy
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could have collapsed. Solving these
problems and developing a new mort-
gage finance system will take a great
deal of thoughtful consideration, and I
urge the Congress to begin this impor-
tant work.

Finally, and perhaps of most concern,
we simply must concentrate the needed
resources and effort that will return
the rule of law to Wall Street. The
hearings of the Permanent Sub-
committee on Investigations, chaired
by Senator CARL LEVIN and in which I
was proud to participate, revealed that
the U.S. real estate boom was fueled in
part by pervasive fraud within the
mortgage-securitization-derivatives
complex effectively at the heart of
Wall Street. Congress in its oversight
capacity must ensure that bank regu-
lators, the Federal Bureau of Investiga-
tion, the Securities and Exchange Com-
mission and the Justice Department
are working together in a foundational,
strategic, and coordinated fashion to
ensure that every last perpetrator of
fraud—from the smallest mortgage
broker to the senior-most executives of
our most powerful Wall Street institu-
tions—is thoroughly investigated and,
where appropriate, brought to justice.

Mr. KERRY. Mr. President, in order
to protect the economic health of our
Nation and the security of the finan-
cial system on which it depends, I will
support the financial reform legisla-
tion before the Senate today. I want to
thank Majority Leader REID and Sen-
ate Banking Committee Chairman
DopD for their efforts to bring to the
floor legislation that is so critical to
our Nation’s prosperity.

Over the past decade, the greed on
Wall Street has destroyed millions of
jobs and wiped out the life savings of
too many Americans. That greed
turned our Nation’s financial markets
into a casino where fairness and full
disclosure were lost in complexity of
riskier and more lucrative new finan-
cial products. Unfortunately, even
those running the casino didn’t under-
stand the dangerous hand they were
dealing to unsuspecting consumers.

As a result, American taxpayers had
to bail out the big financial companies
that made the mess. It didn’t seem fair
and nobody liked it, except those get-
ting the bail out. But it had to be done
in order to stop the economy from
going over the cliff not just ours but
the whole global economy.

It all started in 2008 with the Federal
Government stepping in to prevent fi-
nancial institutions, investment banks,
mortgage providers, and insurance
companies from going under. Even
though these steps were necessary,
they certainly reinforced the view of
many Americans that bad behavior was
being rewarded with taxpayer bailouts.

The experience made it clear that
Congress needs to update our outdated
financial regulatory scheme and rees-

tablish transparency, fairness and
long-term stability to our financial
system.

We have an obligation to restore re-
sponsibility and accountability to our
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financial system to insure this never
happens again. We have got no choice.
Strong medicine is needed to avoid a
future economic catastrophe.

I believe this critical legislation will
reign in Wall Street, create jobs on
Main Street, and protect consumers
from fraud and abuse. It also will help
restore confidence in our capital mar-
kets and our financial institutions.

We have to make sure that taxpayers
never again pick up this tab. And this
bill does just that.

Under this legislation, firms that are
supposedly ‘‘too big to fail” can be
shut down and liquidated before their
systemic failure endangers our finan-
cial markets. No more taxpayer bail-
outs that increase our Federal debt.

The Financial Reform Act creates
the Federal Stability Oversight Coun-
cil to identify and address systemic
risks posed by large, complex compa-
nies, products, and activities before
they threaten the stability of the econ-
omy. It also imposes new capital and
leverage requirements that make it
more difficult for financial companies
to become ‘‘too big to fail’’. It will re-
quire such companies to periodically
submit so called ‘‘funeral plans’ for
their rapid and orderly shutdown
should they fail. And those who fail to
submit acceptable plans will be subject
to higher capital requirements as well
as restrictions on growth and activity.

A critical part of this legislation
deals with the costs of future bank fail-
ures. There is no rationale for banks to
continue gambling with taxpayer-
backed funds in the stock market or
anywhere else. I am pleased the bill in-
cludes a recommendation from the
Obama administration, called ‘‘the
Volcker rule” after the former Federal
Reserve Bank Chair and current Na-
tional Economic Recovery Advisory
Board Chairman, Paul Volcker. The
Volcker rule will stop financial institu-
tions from using their assets to invest
in the stock market or engage in pri-
vately owned trading operations, unre-
lated to serving customers for its own
profit. Banks can once again focus on
lending, especially to small businesses,
which is why they receive special ac-
cess to the Federal Reserve in the first
place.

Some of the things that have hap-
pened on Wall Street are unbelievable.
For example, the Securities and Ex-
change Commission alleges that that
Goldman Sachs worked with a third
party, Paulsen and Company, to select
pools of subprime mortgages sold the
securities to investors without telling
them they were designed to fail. Then
both Goldman Sachs and Paulsen bet
against those securities. How can that
be fair?

Over the past decade, irresponsible
lending, irresponsible borrowing and a
lack of basic oversight and effective
regulation put millions of families in
homes they could not afford. Too many
Americans took unreasonable risks to
buy a home when markets were boom-
ing. Too many financial institutions
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lowered their lending standards but
didn’t plan appropriately for increased
risk. At the same time, some borrowers
inflated their incomes and misrepre-
sented themselves in order to buy ex-
pensive homes that they could not af-
ford.

The damage has been staggering. Mil-
lions of homeowners are facing fore-
closure. The loans financing these
homes are now frozen on the balance
sheets of banks and other financial in-
stitutions, preventing them from pro-
viding new loans. Today we are living
with the consequences: an economy
teetering on the edge.

One of the most importation provi-
sions of this legislation sets up a new
independent Consumer Financial Pro-
tection Bureau to protect consumers
from unfair, deceptive and abusive fi-
nancial products and practices. The
goal of the new bureau is to insure that
when families apply for a mortgage, a
bank loan or other complicated finan-
cial products, they will also receive
clear information that they need to
make the best decision possible. With a
watchdog in place, families will be less
likely to enter into mortgages they
don’t understand or be a victim of un-
fair and deceptive loan practices. It
will increase fairness and help reduce
the casino atmosphere of too many fi-
nancial products.

Another crucial ingredient in today’s
crisis is the use of complex financial
derivatives. Warren Buffett has called
them ‘¢ financial weapons of mass de-
struction, carrying dangers that, while
now latent, are potentially lethal.”

These complex financial maneuvers
hidden from the view of most Ameri-
cans have quietly become a crucial
part of managing risk in our economy.
In May, the Bank for International
Settlements estimated that the total
value of derivative contracts was ap-
proximately $600 trillion. To put this
speculation in context—that’s 200
times larger than the Federal budget.

Derivatives are essentially bets on
future economic behavior: financial
contracts which can gain or lose value
as the price of some underlying com-
modity, financial indicator or other
variable changes. Unfortunately their
rise to prominence in our economy was
not matched with an increase in regu-
lation or transparency.

The legislation gives the SEC and
CFTC the authority to regulate over-
the-counter derivatives to stop irre-
sponsible practices and excessive risk-
taking. It requires central clearing and
exchange trading for derivatives that
can be cleared. It requires margin for
uncleared trades in order to offset the
greater risk they pose to the financial
system and encourage more trading to
take place in transparent, regulated
markets. It increases data collection
and publication through clearing
houses or swap repositories to improve
market transparency and provide regu-
lators important tools for monitoring
and responding to risks.

When you add it all up, the financial
crisis is a result of failures over the
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past generation to provide appropriate
regulation and supervision of the finan-
cial services industry. During the Bush
administration, however, what was ef-
fectively a trend toward deregulation
turned into a stampede.

We have an obligation to prevent an-
other stampede. We have an obligation
to restore responsibility and account-
ability to our financial system. We
have an obligation to make sure Amer-
ica’s taxpayers are not left with the ca-
sino’s bill.

So I urge my colleagues to support
this financial reform legislation be-
cause it will protect the continued
health of our economy. It will revamp
our regulatory practices, fix the de-
rivatives market, and provide liquidity
for small businesses and families look-
ing to buy a home. More importantly,
it will rebuild the trust that the Amer-
ican people have lost in our financial
system.

Mr. LEAHY. Mr. President, I strong-
ly support the reform bill before us, S.
3217, the Restoring American Financial
Stability Act of 2010.

I commend Banking Committee
Chairman CHRISTOPHER DODD and Ma-
jority Leader HARRY REID for shep-
herding this significant piece of legis-
lation through the Senate. Getting to
this point was no small feat given the
near-unanimous opposition to Wall
Street reform that this effort has en-
countered from the other side of the
aisle. But Senators DoDD and REID per-
severed because they know that fixing
our troubled financial system is abso-
lutely, unequivocally in the best inter-
ests of our country and its citizens.

The recent financial crisis revealed
several flaws in our current regulatory
system. Many large Wall Street invest-
ment banks and insurance companies
hid their shaky finances from stock-
holders and government regulators.
Corporate executives saw their salaries
rise to extreme heights, even as their
companies were failing and seeking
government assistance. Through it all,
federal regulatory agencies failed to
provide the necessary oversight to rein
in reckless actions. If this crisis has
taught us anything, it is that the look-
the-other way, hands-off deregulatory
policies that were in vogue in recent
times can jeopardize not only private
investments, but our entire economy.

The bill we are voting on today goes
directly at the heart of the Wall Street
excesses that brought our economy to
the brink. For far too long Wall Street
firms made risky bets in the dark and
reaped enormous profits. Then, when
their bets went sour, they turned to
America’s taxpayers to bail them out.
This bill is about changing the culture
of rampant Wall Street speculation and
doing what needs to be done to get our
economy back on track. We need more
transparency and oversight of Wall
Street, and this legislation finally will
allow regulators to go after the fraud,
manipulation, and excessive specula-
tion on Wall Street.

As chairman of the Senate Judiciary
Committee, I am particularly pleased
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that the bill includes provisions I au-
thored to ensure law enforcement and
federal agencies have the necessary
tools to investigate and uncover finan-
cial crimes; to protect whistleblowers
who help uncover these crimes; and to
introduce true transparency and sun-
shine into the complex operations of
large financial institutions and the fed-
eral agencies that regulate them.

Another major step forward is the de-
rivatives section of the bill, which was
authored by the Agriculture Com-
mittee on which I serve. These reforms
will finally bring the $600 trillion de-
rivatives market out of the dark and
into the light of day, ending the days
of backroom deals that put our entire
economy at risk. The narrow end-user
exemption in the bill will allow legiti-
mate commercial interests, such as
electric cooperatives and heating oil
dealers, to continue hedging their busi-
ness risks, but it will stop Wall Street
traders from artificially driving up
prices of heating oil, gasoline, diesel
fuel and other commodities through
unchecked speculation.

The bill also includes an amendment
by Senator DICK DURBIN that I sup-
ported to protect our small businesses
from complicated predatory rules that
big credit card companies impose on
Vermont grocers and convenience
stores. The Durbin amendment will en-
sure that a small business will be able
to advertise a discount for paying cash,
or for using one card instead of an-
other. I do not want Vermonters to pay
more for a gallon of milk just because
the credit card companies are demand-
ing a high fee on small transactions
and are not allowing the grocer to ask
for cash instead of credit.

I am also pleased that the bill in-
cludes an amendment I cosponsored
with Senator BERNIE SANDERS to shine
more sunshine on the bailout trans-
actions made by the Federal Reserve.
Under the Sanders amendment, the
Government Accountability Office will
conduct a one-time audit of all of the
emergency actions the Federal Reserve
has taken since the financial crisis
began, to determine whether there
were any conflicts of interest sur-
rounding the Federal Reserve’s emer-
gency activities. It is time we know
more about the closed-door decisions
made by the Federal Reserve through-
out this financial crisis.

The Senate has before it today a bill
that will reign in Wall Street abuses,
end government bailouts, and give ev-
eryday Americans the consumer pro-
tection they deserve and expect. I be-
lieve that cleaning up these Wall
Street abuses will help build con-
fidence in our economy and continue
our progress toward economic recov-
ery.
Mr. AKAKA. Mr. President, I strong-
ly support the Wall Street reform bill.
The chairman of the Banking Com-
mittee, my friend from Connecticut,
has done such tremendous work on this
historic legislation. Senator DODD has
worked with me and other members to
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create a bill that will better educate,
protect, and empower consumers and
investors. I am extremely proud of this
legislation and appreciate the willing-
ness of the chairman to work to ad-
dress so many issues important to
working families.

Education is a primary component of
financial literacy. In this bill, we cre-
ate an Office of Financial Literacy
within the Consumer Financial Protec-
tion Bureau. The Office will develop
and implement initiatives to educate
and empower consumers. A strategy to
improve the financial literacy among
consumers, that includes measurable
goals and benchmarks, must be devel-
oped.

The Administrator of the bureau will
serve as vice chairman of the Financial
Literacy and Education Commission to
ensure meaningful participation in
Federal efforts intended to help edu-
cate, protect, and empower working
families.

The legislation also requires a finan-
cial literacy study to be conducted by
the Securities and Exchange Commis-
sion, SEC. The SEC will be required to
develop an investor financial literacy
strategy intended to bring about posi-
tive behavioral change among inves-
tors.

This legislation provides essential
consumer and investor protections for
working families. It establishes a regu-
latory structure that will have a great-
er emphasis on investor and consumer
protections. Regulators failed to pro-
tect consumers and that contributed
significantly to the financial crisis.
Prospective homebuyers were steered
into mortgage products that had risks
and costs that they could not under-
stand or afford. The Consumer Finan-
cial Protection Bureau will be empow-
ered to restrict predatory financial
products and unfair business practices
in order to prevent unscrupulous finan-
cial services providers from taking ad-
vantage of consumers.

I take great pride in my contribu-
tions to the investor protection portion
of the legislation. Section 914 will
strengthen the ability of the SEC to
better represent the interests of retail
investors by creating an Investor Advo-
cate within the SEC. The Investor Ad-
vocate is tasked with assisting retail
investors to resolve significant prob-
lems with the SEC or the self-regu-
latory organizations, SROs. The Inves-
tor Advocate’s mission includes identi-
fying areas where investors would ben-
efit from changes in Commission or
SRO policies and problems that inves-
tors have with financial service pro-
viders and investment products. The
Investor Advocate will recommend pol-
icy changes to the Commission and
Congress on behalf of investors.

The SEC’s existing Office of Investor
Education and Advocacy provides a va-
riety of services and tools to address
the problems and questions that con-
front investors. The Office posts infor-
mation to warn people about scams,
compiles complaints, and provides help
for people seeking to recover funds.
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The proposed Office of the Investor
Advocate will be a very different office.
The Investor Advocate is precisely the
kind of external check, with inde-
pendent reporting lines and independ-
ently determined compensation, that
cannot be provided within the current
structure of the SEC. It is not that the
SEC does not advocate on behalf of in-
vestors, it is that it does not have a
structure by which any meaningful
self-evaluation can be conducted. This
would be an entirely new function. The
Investor Advocate would help to ensure
that the interests of retail investors
are built into rulemaking proposals
from the outset and that agency prior-
ities reflect the issues confronting in-
vestors. The Investor Advocate will act
as the chief ombudsman for retail in-
vestors and increase transparency and
accountability at the SEC. The Inves-
tor Advocate will be best equipped to
act in response to feedback from inves-
tors and potentially avoid situations
such as the mishandling of information
that could have exposed Ponzi schemes
much earlier.

Organizations in support of section
914 include the Consumer Federation of
America, CFP Board of Standards, Inc.,
Consumer Action, Consumer Assist-
ance Council, Consumers for Auto Reli-
ability and Safety, Community Rein-
vestment Association of North Caro-
lina, Financial Planning Association,
Fund Democracy, International Broth-
erhood of Teamsters, Massachusetts
Consumers’ Council, National Associa-
tion of Consumer Advocates, National
Consumers League, New Jersey Citizen
Action, North American Securities Ad-
ministrators Association, Oregon Con-
sumer League, Sargent Shriver Center
on Poverty Law, and Virginia Citizens
Consumer Council.

I also worked to include in the legis-
lation clarified authority for the SEC
to effectively require disclosures prior
to the sale of financial products and
services. Working families rely on
their mutual fund investments and
other financial products to pay for
their children’s education, prepare for
retirement, and be better able to attain
other financial goals. This provision
will ensure that working families have
the relevant and useful information
they need when they are making deci-
sions that determine their financial fu-
ture.

This legislation also includes impor-
tant protections for remittance trans-
actions. Working families often send
substantial portions of their earnings
to family members living abroad. In
Hawaii, many of my constituents remit
money to their family members living
in the Philippines. Consumers can have
serious problems with their remittance
transactions, such as being over-
charged or not having their money
reach the intended recipient. Remit-
tances are not currently regulated
under Federal law, and State laws pro-
vide inadequate consumer protections.

The bill will modify the Electronic
Fund Transfer Act to establish con-
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sumer protections. It will require sim-
ple disclosures about the cost of send-
ing remittances to be provided to the
consumer prior to and after the trans-
action. A complaint and error resolu-
tion process for remittance trans-
actions would be established.

This legislation also includes essen-
tial economic empowerment opportuni-
ties for working families. Title XII is
the most important economic em-
powerment provision in the bill. I ap-
preciate the efforts of Senator KOHL in
helping me put this title together. I ap-
preciate the support and contributions
made to this title provided Senators
SCHUMER, BROWN, MERKLEY, and
MENENDEZ. I appreciated the work done
by Chairman DoODD to include this
amendment at the committee mark up.

I grew up in a family that did not
have a bank account. My parents kept
their money in a box divided into dif-
ferent sections so that money could be
separated for various purposes. Church
donations were KkKept in one part.
Money for clothes was kept in another
and there was a portion of the box re-
served for food expenses. When there
was no longer any money in the food
section, we did not eat. Obviously,
money in the box was not earning in-
terest. It was not secure.

I know personally the challenges
that are presented to families unable
to save or borrow when they need small
loans to pay for unexpected expenses.
Unexpected medical expenses or a car
repair bill may require small loans to
help working families overcome these
obstacles.

Mainstream financial institutions
are a vital component to economic em-
powerment. Unbanked or underbanked
families need access to credit unions
and banks and they need to be able to
borrow on affordable terms. Banks and
credit unions provide alternatives to
high-cost and often predatory fringe fi-
nancial service providers such as check
cashers and payday lenders. Unfortu-
nately, approximately one in four fam-
ilies are unbanked or underbanked.

Many of the unbanked and under-
banked are low- and moderate-income
families that cannot afford to have
their earnings diminished by reliance
on these high-cost and often predatory
financial services. Unbanked families
are unable to save securely for edu-
cation expenses, a down payment on a
first home, or other future financial
needs. Underbanked consumers rely on
non-traditional forms of credit that
often have extraordinarily high inter-
est rates. Regular checking accounts
may be too expensive for some con-
sumers unable to maintain minimum
balances or afford monthly fees. Poor
credit histories may also limit their
ability to open accounts. Cultural dif-
ferences or language barriers also
present challenges that can hinder the
ability of consumers to access financial
services. I also want to clarify that in
section 1204, small dollar-value loans
and financial education and counseling
relating to conducting transactions in
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and managing accounts are only exam-
ples of, and not limitations on, eligible
activities.

More must be done to promote prod-
uct development, outreach, and finan-
cial education opportunities intended
to empower consumers. Title XII au-
thorizes programs intended to assist
low- and moderate-income individuals
establish bank or credit union accounts
and encourage greater use of main-
stream financial services. It will also
encourage the development of small,
affordable loans as an alternative to
more costly payday loans.

There is a great need for working
families to have access to affordable
small loans. This legislation would en-
courage banks and credit unions to de-
velop consumer friendly payday loan
alternatives. Consumers who apply for
these loans would be provided with fi-
nancial literacy and educational oppor-
tunities.

The National Credit Union Adminis-
tration has provided assistance to de-
velop these small consumer-friendly
loans. Windward Community Credit
Union in Hawaii implemented a very
successful program for the U.S. Ma-
rines and other community members in
need of affordable short term credit.
More working families need access to
affordable small loans. This program
will encourage mainstream financial
service providers to develop affordable
small loan products.

I am proud of the work we have done
on this legislation. However, there is
one issue that still has not been re-
solved. There is one provision in the
legislation that needs to be changed.
Section 913, contains a study and rule-
making regarding obligations of bro-
kers, dealers, and investment advisers.
This study is unnecessary. The section
does not provide the authority needed
by the Securities and Exchange Com-
mission to effectively protect inves-
tors. The decisions that the heads of
households make with their invest-
ment choices determine their future fi-
nancial condition. Investment profes-
sionals that provide personalized ad-
vice can significantly influence inves-
tor decisions.

Imposing a fiduciary duty on bro-
kers, when giving personalized invest-
ment advice is necessary because it
will ensure that all financial profes-
sionals, whether they are an invest-
ment advisor or a broker, have the
same duty to act in the best interests
of their clients. Investors must be able
to trust that their broker is acting in
their best interest.

Unfortunately, too many investors
do not know the difference between a
broker and an investment advisor.
Even fewer are likely to know that
their broker has no obligation to act in
their best interest. Investment advi-
sors currently have fiduciary obliga-
tions. However, brokers must only
meet a suitability standard that fails
to sufficiently protect investors.

In a complicated financial market-
place, for investors in which revenue



S4070

sharing agreements and commissions
can vary significantly for similar prod-
ucts, we must ensure that all invest-
ment professionals that offer personal-
ized investment advice have a fiduciary
duty imposed on them.

In 2005, I first introduced legislation
that would have imposed a fiduciary
duty on brokers. I knew then that ac-
tion was necessary. In the wake of the
Permanent Subcommittee on Inves-
tigations hearing highlighting the ac-
tivities of Goldman Sachs that ap-
peared to put firm profits before the in-
terest of their clients, this issue be-
comes even more important to include
in the bill.

We must act to ensure that brokers
have an obligation to do what is best
for their clients and not allow brokers
to push higher commission products
that may be inappropriate for a par-
ticular client. The imposition of a fidu-
ciary duty on brokers has extensive
support.

There are brokers that are supportive
of doing what is in the best interest of
their clients. I greatly admire the re-
cent bold statements made by Ms. Sal-
lie Krawcheck, president of Bank of
America Global Wealth and Investment
Management. Ms. Krawcheck said that
brokers should ‘‘do right by our clients
by embracing our fiduciary responsibil-
ities for them . . . embracing reform
will enable us to champion what is in-
disputably right for clients.”

There is widespread support for im-
posing a fiduciary duty on brokers.
AARP, the Consumer Federation of
America, the North American Securi-
ties Administrators Association, the
National Association of Secretaries of
State, the National Governors Associa-
tion, Americans for Financial Reform,
the Investment Advisers Association,
the National Association of Personal
Financial Advisers, the Council of In-
stitutional Investors, and the Finan-
cial Planning Association are several
examples of organizations that support
this important investor protection.

There are not many that continue to
oppose imposition of a fiduciary duty.
Insurance agents and the insurance in-
dustry remain among the few that op-
pose this investor protection. Some
within the industry have even chosen
to misrepresent our efforts as ending
the commission-based model. If they
were to merely read the proposed legis-
lative language, they would know that
this is not true.

I thank my friend from New Jersey,
Senator MENENDEZ, and his staff, for
working with me on this issue. I also
want to acknowledge all of the tremen-
dous work done to advance this vital
consumer protection by House Finan-
cial Services Chairman BARNEY FRANK.
I will continue to work to ensure that
that this obligation is included in the
final version of the legislation that is
enacted.

I also thank the Banking Committee
staff for all of their extraordinary
work, including Levon Bagramian,
Julie Chon, Brian Filipowich, Amy
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Friend, Catherine Galicia, Lynsey
Graham Rea, Matthew Green, Marc
Jarsulic, Mark Jickling, Deborah Katz,
Jonathan Miller, Misha Mintz-Roth,
Dean Shahinian, Ed Silverman, and
Charles Yi.

Also, I appreciate all of the work
done by the legislative assistants of
Members of the Committee, including
Laura Swanson, Kara Stein, Jonah
Crane, Ellen Chube, Michael Passante,
Lee Drutman, Graham Steele, Alison
O’Donnell, Hilary Swab, Harry Stein,
Karolina Arias, Nathan Steinwald,
Andy Green, Brian Appel, and Matt
Pippin.

In conclusion, this bill will improve
the lives of working families. I will
continue to work to bring about enact-
ment of this legislation that will edu-
cate, protect, and empower consumers
and investors.

Mr. CHAMBLISS. Mr. President, I
rise to express my disappointment at
the posture of the massive legislative
overhaul of our financial markets that
appears set to pass this body.

I am disappointed at what this bill,
as written, means for businesses on
Main Street and for the livelihoods of
Americans who had nothing to do with
the financial meltdown.

I am also disheartened at how this
body has made a bad bill even worse.
For all the times the other side of the
aisle has accused the minority of being
obstructionists, for all the claims of
partisanship, the process by which this
bill has become the government power-
grab it is today illustrates how the ma-
jority has served as its own ‘‘party of
no’’.

After repeated efforts by Republicans
in the past 18 months to reach a middle
ground on necessary reforms for Amer-
ica’s financial regulatory structure,
reasonable compromises we presented
were rejected at every turn.

And two years after the jolt of the
economic crisis, and with no hope in
sight for cooperation from the White
House, a 1,400-page, one-sided piece of
legislation was brought to the Senate
floor.

Now with more than 400 amendments
filed, and just 10 percent of those con-
sidered, this administration is again
set to sign into law another mammoth
piece of legislation—one with enor-
mous and long-lasting repercussions
for this country—with little to no Re-
publican input.

The consequences of actions we take
here in the coming days will be drastic
in their reach into American busi-
nesses of all sizes.

Make no mistake: This bill will not
punish Wall Street. In fact, the CEOs of
Wall Street firms are supportive of this
bill as written.

After all, it is difficult to say this
bill goes after Wall Street when the
CEO of one of its largest financial in-
stitutions says ‘. . . the biggest bene-
ficiaries of reform will be Wall Street
itself.” Lloyd Blankfein, CEO, Gold-
man Sachs, Homeland Security & Gov-
ernment Affairs hearing, 4/27/10.
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No, the real targets will be busi-
nesses across America, not just big
firms on Wall Street but auto dealers
in suburbs or appliance stores on
small-town Main Streets. Everywhere a
small business allows its customers to
pay with lines of credit, the Federal
Government will be there.

One of the biggest problems with this
legislation is that it does not address
one of the root causes of America’s eco-
nomic crisis: Fannie Mae and Freddie
Mac.

These entities—effectively deemed by
the White House and others as ‘‘too big
to legislate’’—continue to perpetuate a
sickness on the American economy.

As structured, these ‘‘bailout behe-
moths’ continue to rely on taxpayer
money to maintain their fiscal impru-
dence—to the tune of $145 billion. But
nothing in this bill attempts to stop
that drain on taxpayers’ wallets.

Another glaring example of govern-
ment intrusion in this bill is the cre-
ation of a Consumer Financial Protec-
tion Bureau empowered to collect any
information it chooses from private
businesses and consumers, including
personal and financial information.

This new agency will have the au-
thority to share that information with
the very financial firms it is attempt-
ing to regulate. In other words, tax-
payers will be paying for Wall Street’s
market research.

As for Title VII—the derivatives
title—it is simply a debacle.

As ranking member of the Agri-
culture Committee, I have spent a
great deal of time examining how de-
rivatives have played a role in the mar-
ket meltdown, and not surprisingly, we
have found that there are a number of
regulatory improvements we need to
make relative to the oversight of swap
market participants.

However the language we are consid-
ering today is, quite frankly, another
power grab by the administration and
the regulators for provisions in law
that had absolutely nothing to do with
the crisis we experienced in the market
place 2 years ago.

This administration, along with the
majority in this body, want to regulate
Ford Motor Credit the same as they
regulate large banks such as JP
MorganChase and Goldman Sachs.
Guess who is going to end up paying
the price for that change in regulation?
My Georgia constituents who want to
buy cars. They will be paying more in
the form of interest because if this bill
is enacted into law, Ford will be forced
to pay more to hedge its interest-rate
risk.

The majority wants to make it more
difficult for clearinghouses to approve
swaps for listing, which is senseless, as
they also require mandated clearing.

The majority claims that by forcing
more swaps into a clearinghouse it will
lessen systemic risk. Why, then, are we
making the clearinghouses jump
through more hoops to clear these con-
tracts?

As I understand it, the current sys-
tem where clearinghouses have the dis-
cretion to list contracts for clearing
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have experienced no problems. And as
we know, the clearinghouses certainly
aren’t responsible for the financial cri-
sis.

The majority is also requiring major
swap participants to hold more capital
in reserve. I can understand the need
for requiring those who hold large
swaps  positions to margin, or
collateralize, their positions. But why
are we also going to make them set
aside capital? Again, we are treating
them like banks and they are not
banks.

If we make manufacturers set aside
capital, it will only tie up money they
would otherwise have available to hire
workers, pay benefits and run their
companies. With unemployment ap-
proaching 10 percent, we should not
make it more difficult for employers to
hire. We should not apply a banking
model to market participants that are
not banks.

As for market participants that need
swaps to manage risk and have nego-
tiated individualized arrangements
where they pledge noncash collateral:
How are they going to pledge collateral
to a clearinghouse? Last time 1
checked, the Chicago Mercantile Ex-
change, CME, and International Conti-
nental Exchange, ICE, did not accept
natural-gas leases as margin.

This bill will now require theses cus-
tomers to post cash collateral to the
clearinghouse, thereby tying up re-
sources they would otherwise be in-
vesting in locating more natural gas or
petroleum. This is not a very smart
plan when we so desperately need to
become less dependent on foreign
sources of energy.

Rather than focusing on perfecting
what actually could help lessen risk
within the derivatives system, we have
a clear case of what I believe the ad-
ministration and some in this body see
as an opportunity to regulate simply
for the sake of regulating.

The financial crisis and its causes
seem to have become afterthoughts.
The objective has shifted from regu-
lating Wall Street to regulating manu-
facturers, energy producers, food pro-
ducers, hospitals and anyone else who
might seek to enter into a contract to
manage their risk.

Meanwhile, consumers will pay the
price. Why? Because the White House
and the majority in Congress lost sight
of the problem that should be fixed and
seized the opportunity to insert gov-
ernment into every industry, financial
and otherwise.

Mr. President, our side came to the
table in good faith with ideas on nec-
essary reforms to America’s financial
markets.

We presented our thoughts on how
best to prevent another meltdown. We
negotiated, we compromised, and we
tried to work across the aisle toward a
common goal.

Ultimately, these efforts were fruit-
less. The other side stonewalled, and
our ideas were opposed.

Now this bill—which will have a
similar economic impact as the health
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care bill, yet which has only been de-
bated for a fraction of the time—will
soon be law. And our economy and the
livelihoods of Americans who work in
large and small businesses will be
worse for it.

I yield the floor.

Mr. McCAIN. Mr. President, it is
with regret that I come to the floor to
announce my opposition to this piece
of legislation. I express regret not be-
cause this is somehow a good bill with
a few flaws serious enough to warrant a
no vote—I express regret because this
bill is an abysmal failure and serves as
yet another example of Congress’ in-
ability to tackle tough problems and
institute real, meaningful and com-
prehensive reform.

In the past 2 years America has faced
her greatest fiscal challenges since the
Great Depression. When the financial
markets collapsed it was the American
taxpayer who came to the rescue of the
banks and big Wall Street firms—but
who has come to the rescue of the
American taxpayer? Certainly not Con-
gress. So what has Congress done? By
enacting policies that can only be de-
scribed as inexplicable generational
theft—we’ve saddled future generations
with literally trillions of dollars of
debt. Since January of 2009 we have
been on a spending binge the likes of
which this nation has never seen. In
that time our debt has grown by $2 tril-
lion. We passed a $1.1 trillion ‘‘stim-
ulus’ bill. We spent $83 billion to bail
out the domestic auto industry. We
passed a $2.5 trillion health care bill.
The President submitted a budget for
next year totaling $3.8 trillion. We now
have a deficit of over $1.4 trillion and a
debt of over $12.9 trillion. Unemploy-
ment remains at almost 10 percent.
And, according to Forbes.com, a record
2.8 million American households were
threatened with foreclosure last year,
and that number is expected to rise to
well over 3 million homes this year.
And how has the Senate responded to
this crisis of staggering debt, cata-
strophic job 1loss and unimaginable
foreclosure rates? Did the majority
take on the special interests? Did they
seize the opportunity to develop a bill
that goes right to the heart of the
problem and make serious, meaningful
and comprehensive reforms? Nope.
They punted. Out of pure political ex-
pediency, they shrugged their shoul-
ders and kicked the can down the road
and left the tough decisions for an
unluckier group of Americans.

It is clear to any rational observer
that the housing market has been the
catalyst of our current economic tur-
moil. And it is impossible to ignore the
significant role played by the govern-
ment-sponsored enterprises—GSHEs—
Fannie Mae and Freddie Mac. The
events of the past two years have made
it clear that never again can we allow
the taxpayer to be responsible for poor-
ly-managed financial entities who
gambled away billions of dollars.
Fannie Mae and Freddie Mac are syn-
onymous with mismanagement and
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waste and have become the face of ‘too
big to fail’.

A May 6th editorial in the Wall
Street Journal stated:

Fan and Fred owned or guaranteed $5 tril-
lion in mortgages and mortgage-backed se-
curities when they collapsed in September
2008. Reforming the financial system without
fixing Fannie and Freddie is like declaring a
war on terror and ignoring al Qaeda.

Unreformed, they are sure to kill tax-
payers again. Only yesterday, Freddie said it
lost $8 billion in the first quarter, requested
another $10.6 billion from Uncle Sam, and
warned that it would need more in the fu-
ture. This comes on top of the $126.9 billion
that Fan and Fred had already lost through
the end of 2009. The duo are by far the big-
gest losers of the entire financial panic—big-
ger than AIG, Citigroup and the rest.

From the 2008 meltdown through 2020, the
toxic twins will cost taxpayers close to $380
billion, according to the Congressional Budg-
et Office’s cautious estimate. The Obama Ad-
ministration won’t even put the companies
on budget for fear of the deficit impact, but
it realizes the problem because last Christ-
mas Eve it raised the $400 billion cap on
their potential taxpayer losses to . . . infin-
ity.

Moreover, these taxpayer losses understate
the financial destruction wrought by Fan
and Fred. By concealing how much they were
gambling on risky subprime and Alt-A mort-
gages, the companies sent bogus signals on
the size of these markets and distorted deci-
sion-making throughout the system. Their
implicit government guarantee also let them
sell mortgage-backed securities around the
world, attracting capital to U.S. housing and
thus turbocharging the mania.

During the debate on this financial
reform bill, we heard much about how
the U.S. Government will never again
allow a financial institution to become
too big to fail. We heard countless calls
for more regulation to ensure that tax-
payers are never again placed at such
tremendous risk. Sadly, the bill before
us now completely ignores the elephant
in the room—because no other entities’
failure would be as disastrous to our
economy as Fannie Mae’s and Freddie
Mac’s. Yet the majority chose not to
address them at all in the bill before
us.
There have been numerous warnings
about the mismanagement of both
Fannie and Freddie over the years. In
May of 2006, after a 27 month investiga-
tion into the corrupt corporate culture
and accounting practices at Fannie
Mae, the Office of Federal Housing En-
terprise Oversight—OFHEO—the Fed-
eral regulator charged with overseeing
Fannie Mae—issued a blistering, 348-
page report which highlighted the cul-
ture of corruption which was rampant
at Fannie Mae. The report stated
things such as:

Fannie Mae senior management promoted
an image of the Enterprise as one of the low-
est-risk financial institutions in the world
and as ‘‘best in class’ in terms of risk man-
agement, financial reporting, internal con-
trol, and corporate governance. The findings
in this report show that risks at Fannie Mae
were greatly understated and that the image
was false.

During the period covered by this report—
1998 to mid-2004—Fannie Mae reported ex-
tremely smooth profit growth and hit an-
nounced targets for earnings per share pre-
cisely each quarter. Those achievements



S4072

were illusions deliberately and systemati-
cally created by the Enterprise’s senior man-
agement with the aid of inappropriate ac-
counting and improper earnings manage-
ment.

A large number of Fannie Mae’s account-
ing policies and practices did not comply
with Generally Accepted Accounting Prin-
ciples (GAAP). The Enterprise also had seri-
ous problems of internal control, financial
reporting, and corporate governance. Those
errors resulted in Fannie Mae overstating re-
ported income and capital by a currently es-
timated $10.6 billion.

By deliberately and intentionally manipu-
lating accounting to hit earnings targets,
senior management maximized the bonuses
and other executive compensation they re-
ceived, at the expense of shareholders. Earn-
ings management made a significant con-
tribution to the compensation of Fannie Mae
Chairman and CEO Franklin Raines, which
totaled over $90 million from 1998 through
2003. Of that total, over $52 million was di-
rectly tied to achieving earnings per share
targets.

Fannie Mae consistently took a significant
amount of interest rate risk and, when inter-
est rates fell in 2002, incurred billions of dol-
lars in economic losses. The Enterprise also
had large operational and reputational risk
exposures.

Fannie Mae’s Board of Directors contrib-
uted to those problems by failing to be suffi-
ciently informed and to act independently of
its chairman, Franklin Raines, and other
senior executives; by failing to exercise the
requisite oversight over the Enterprise’s op-
erations; and by failing to discover or ensure
the correction of a wide variety of unsafe
and unsound practices.

Fannie Mae senior management sought to
interfere with OFHEQO’s special examination
by directing the Enterprise’s lobbyists to use
their ties to Congressional staff to (1) gen-
erate a Congressional request for the Inspec-
tor General of the Department of Housing
and Urban Development (HUD) to inves-
tigate OFHEO’s conduct of that examination
and (2) insert into an appropriations bill lan-
guage that would reduce the agency’s appro-
priations until the Director of OFHEO was
replaced.

So what steps were taken by the Con-
gress to punish Fannie Mae for such de-
liberate manipulation and outright
corruption at that time? Basically:
none. And nothing is done to rein them
in under this bill either.

Just this morning the Heritage Foun-
dation wrote the following:

There is still nothing in this bill that ad-
dresses the perverse incentives and moral
hazard that is created when the federal gov-
ernment sticks its nose into the housing
market. Last year, the two financed or
backed about 70 percent of single-family
mortgage loans. They hold about $5 trillion
in their investment portfolios. Both are los-
ing money fast, with those losses being cov-
ered by the U.S. taxpayer. Last month,
Freddie announced it had lost $8 billion in
the first quarter of 2010 and would be asking
for another $10.6 billion in taxpayer help.
Not to be outdone, Fannie announced an
$11.5 billion loss and asked for another $8.4
billion from taxpayers. That’s atop the near-
ly $145 billion of your dollars that Fannie
and Freddie have already received. Fannie
and Freddie alone prove this bill does noth-
ing to end ‘‘too big to fail.” Fannie and
Freddie should be partly wound down, the
rest broken up and sold off—not replaced, re-
formed, or rejuvenated. The Dodd bill does
none of that.

As my colleagues know, I offered a
good, common-sense amendment de-
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signed to end the taxpayer-backed con-
servatorship of Fannie Mae and
Freddie Mac by putting in place an or-
derly transition period and eventually
requiring them to operate—without
government subsidies—on a level play-
ing field with their private sector com-
petitors. Unfortunately that amend-
ment was defeated by a near-party-line
vote.

The majority, however, did offer an
alternative proposal to my amend-
ment. Was it a good, well thought out,
comprehensive plan to end the tax-
payer-backed free ride of Fannie and
Freddie and require them to operate on
a level playing field with their private
sector competitors? Nope. It was a
study. The majority included language
in this bill to study the problem of
Fannie and Freddie for six months.
Wow! Instead of dealing head-on with
the two enterprises that brought our
entire economy to its knees—entities
which have already cost taxpayers over
$145 billion in bailouts—the Democrats
want to study them for 6 more months.
It is no wonder the American people
view us with such contempt.

Additionally, I cosponsored an
amendment with my colleague from
Washington, Senator CANTWELL, to en-
sure that we never again stick the
American taxpayer with another $700
billion-plus tab to bailout the financial
industry. If big Wall Street institu-
tions want to take part in risky trans-
actions—fine. But we should not allow
them to do so with federally insured
deposits.

Paul Volcker, a top economist in the
Obama administration and former Fed-
eral Reserve Chairman, wants the na-
tion’s banks to be prohibited from own-
ing and trading risky securities, the
very practice that got the biggest ones
into deep trouble in 2008. Mr. Volcker
argues that regulation by itself will
not work. Sooner or later, the giants,
in pursuit of profits, will get into trou-
ble. Congress and the administration
should accept this and shield commer-
cial banking from Wall Street’s wild
ways. ‘“‘The banks are there to serve
the public,” Mr. Volcker said, ‘“‘and
that is what they should concentrate
on. These other activities create con-
flicts of interest. They create risks,
and if you try to control the risks with
supervision, that just creates friction
and difficulties’ and ultimately fails.

The amendment we offered precluded
any member bank of the Federal Re-
serve System from being affiliated
with any entity or organization that is
engaged principally in the issue, flota-
tion, underwriting, public sale or dis-
tribution of stocks, bonds or other se-
curities. HEssentially, commercial
banks may no longer inter-mingle their
business activities with investment
banks. It is that simple.

Since the repeal of the Glass-Steagall
Act in 1999, this country has seen a new
culture emerge in the financial indus-
try: one of dangerous greed and exces-
sive risk-taking. Commercial banks
traditionally used people’s deposits for
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the constructive purpose of main street
loans. They did not engage in high risk
ventures. Investment banks, however,
managed rich people’s money—those
who can afford to take bigger risks in
order to get a bigger return, and who
bore their own losses. When these two
worlds collided, the investment bank
culture prevailed, cutting off the credit
lifeblood of Main Street firms, demand-
ing greater returns that were achiev-
able only through high leverage and
huge risk taking, and leaving tax-
payers with the fallout.

When the glass wall dividing banks
and securities firms was shattered,
common sense and caution went out
the door. The new mantra of ‘‘bigger is
better’” took over—and the path for-
ward focused on short-term gains rath-
er than long-term planning. Banks be-
came overleveraged in their haste to
keep up in the race. The more they
lent, the more they made. Aggressive
mortgages were underwritten for un-
qualified individuals who became
homeowners saddled with loans they
couldn’t afford. Banks turned right
around and bought portfolios of these
shaky loans.

Sub-prime loans made up only 5 per-
cent of all mortgage lending in 1998,
but by the time the financial crisis
peaked in late 2008, they were ap-
proaching 30 percent. Since January
2008, we have seen 264 state and na-
tional banks fail. In my home State of
Arizona, eight banks have shut their
doors, leaving small businesses scram-
bling to find credit from other banks
that may have already been overlever-
aged.

Banks sold sub-prime mortgages to
their affiliates and other securities
firms for securitization, while other fi-
nancial institutions made risky bets on
these and other assets for which they
had no financial interest. As the mar-
ket grew bigger, its foundation became
shakier. It was like a house of cards
waiting to fall. And fall it did.

In October 2008, the financial system
was on the brink of collapse when Con-
gress was forced to risk $700 billion of
taxpayer dollars to bailout the indus-
try. These financial institutions had
become too big to fail. In fact, the spe-
cial inspector general of Troubled
Asset Relief Program—TARP—testified
before Congress last year that ‘‘total
potential Federal Government support
could reach $23.7 trillion” to stabilize
and support the financial system. Iron-
ically, some of these ‘‘too big to fail”
institutions have now become even big-
ger. A recent editorial from the New
York Times stated:

The truth is that the taxpayers are still
very much on the hook for a banking system
that is shaping up to be much riskier than
the one that led to disaster.

Big bank profits, for instance, still come
mostly courtesy of taxpayers. Their trading
earnings are financed by more than a trillion
dollars’ worth of cheap loans from the Fed-
eral Reserve, for which some of their most
noxious assets are collateral. They benefit
from immense federal loan guarantees, but
they are not lending much. Lending to busi-
ness, notably, is very tight.
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What profits the banks make come mostly
from trading. Many big banks are happy to
depend on the lifeline from the Fed and hang
onto their toxic assets hoping for a rebound
in prices. And the whole system has grown
more concentrated. Bank of America was
considered too big to fail before the melt-
down. Since then, it has acquired Merrill
Lynch. Wells Fargo took over Wachovia. And
JPMorgan Chase gobbled up Bear Stearns.

If the goal is to reduce the number of huge
banks that taxpayers must rescue at any
cost, the nation is moving in the wrong di-
rection. The growth of the biggest banks en-
sures that the next bailout will have to be
even bigger. These banks will be more likely
to take on excessive risk because they have
the implicit assurance of rescue.

The Federal Government has set a
dangerous precedent here. We sent the
wrong message to the financial indus-
try: you engage in bad, risky business
practices, and when you get into trou-
ble, the government will be there to
save your hide. It amounts to nothing
more than a taxpayer-funded subsidy
for risky behavior.

The consolidation of the banking
world was also riddled with conflicts of
interest, despite the purported fire-
walls that were put into place. If an in-

vestment bank had underwritten
shares for a company that was now in
financial trouble, the investment

bank’s commercial arm would feel
pressure to lend the company money,
despite the lack of merits to do so.
This amendment would have elimi-
nated some of these conflicts.

It is time to put a stop to the tax-
payer financed excesses of Wall Street.
No single financial institution should
be so big that its failure would bring
ruin to our economy and destroy mil-
lions of American jobs. This country
would be better served if we limit the
activities of these financial institu-
tions. Banks should accept consumer
deposits and invest conservatively,
while investment banks engage in un-
derwriting and sales of securities.

In an op-ed titled ‘‘Bring Back Glass-
Steagall,” Wall Street Journal col-
umnist Thomas Frank summed up the
situation very nicely recently when he
wrote:

One of these days, we will finally dispel the
‘New Economy’ mysticism that beclouds this
issue and begin to think seriously about how
to re-regulate the financial sector. And when
we do, we may find the answer involves some
version of the idea behind Glass-Steagall—
drawing a line between banks that the gov-
ernment effectively guarantees and banks
that behave like big hedge funds, experi-
menting with the latest financial toxins.
Hopefully, that day will come before Wall
Street decides to take another headlong run
at some attractive cliff.

Unfortunately, our amendment was
defeated by a procedural motion and
was not even brought up for a vote.

Again, I regret that I have to vote
against this bill. I assure my col-
leagues, and the American people, that
if this were truly a bill that instituted
real, serious and effective reforms—I
would be the first in line to cast a vote
in its favor. But it is not. It serves as
evidence of a dereliction of our duty
and a missed opportunity to provide
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the American people with the protec-
tions necessary to avert yet another fi-
nancial disaster. They deserve better
from us.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

Mr. SHELBY. Mr. President, tonight
we are nearing the end of the Senate’s
consideration of a historic piece of leg-
islation. In response to the most sig-
nificant financial crisis this country
has seen in a generation, we have been
engaged in a debate about the future of
our financial system.

Two years ago, our economy came to
a grinding halt. Credit markets shut
down, Dbusiness activity basically
stopped in some areas, and world trade
virtually collapsed. Millions of Ameri-
cans lost their jobs and their homes,
and they saw trillions in savings wiped
out.

As a witness to the near collapse of
our financial system and the economic
devastation it has wrought, I am fully
aware of the fundamental importance
of the legislative effort we will soon
complete. Because the financial system
serves as the heart of our economy,
this legislation will have a profound ef-
fect on the economic future of this
country. The decisions we have made
will have an impact on the lives of
Americans for decades to come. Fur-
thermore, the impact of this legisla-
tion will extend far beyond our shores.

For these reasons, I believe we must
get it right. In the end, we will be
judged by whether we have created a
more stable, durable, and competitive
financial system. That judgment will
not be rendered by self-congratulatory
press releases, but, rather, by the mar-
ketplace. And the marketplace does
not give credit for good intentions.

Knowing that millions of Americans
suffered greatly because of the finan-
cial crisis and that generations of fu-
ture Americans are relying on us to get
this right, how did we go about this
proceeding that brought us to where we
are tonight? I am going to pose a num-
ber of questions.

Did we conduct a thorough review of
every facet of the crisis?

Did we look at the structure of our
markets, examine the role of the regu-
lators, and determine how the existing
regulations drove certain market ac-
tions?

Did we investigate the GSEs, exam-
ine their capital and leverage, address
the inherent weaknesses in their dual
and conflicting objectives of maxi-
mizing returns for private owners while
serving as a public housing mission?

Did we explain Bear Stearns and the
causes of its collapse, along with the
SEC regulatory program entrusted at
that time with its oversight?

Did we collect and analyze data re-
garding the areas hardest hit by fore-
closures?

Did we determine whether there were
any specific loan types, however char-
acterized, that led to the foreclosures?

Did we take time to learn lessons
from the debacle of the AIG financial
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products division or securities lending
operations or of overheated tri-party
repo activity?

Did we analyze how maturity trans-
formation allowed the shadow banking
system to, in effect, create money out
of AAA rated securities?

Did we analyze how activities in the
shadow banking system led to an in-
creased concentration of inherently
runnable activities?

Did we analyze liquidity buffers at
broker dealers?

And did we wait for the Financial
Crisis Inquiring Commission, a cre-
ation of this Congress, to deliver les-
sons that it learned about the financial
crisis so as to inform our deliberations
even more?

The answer to all of these questions
I posed is no, we did not. In my view,
this represents a fundamental failure
of this body to do its own due diligence
before we even attempt such a signifi-
cant undertaking as we are about to
tonight.

Millions of people lost their jobs,
their homes, and trillions of dollars of
wealth. The American people expect
more and certainly deserve more, I be-
lieve, from us.

Nonetheless, it certainly did not take
much investigation to know that the
heart of the crisis was massive failures
in our mortgage underwriting and
securitization systems. Therefore, the
most incredulous shortcoming of this
bill, in my judgment, is the lack of any
serious attention by the Senate being
paid to the government-sponsored en-
terprises that we know as Fannie Mae
and Freddie Mac.

Yesterday, one of my colleagues on
the other side of the aisle said we were
not dealing with the GSEs in this bill
because it is too hard. I have to say we
certainly have come a long way in the
wrong direction.

There was a time not long ago when
we did things because they are hard
and because they are worth doing.
What a difference a few years makes. It
is simply a failure of will that nothing
is being done to reform the GSEs or, at
the very least, cap the allowable losses.

This bill has 12 titles totaling well
over 1,500 pages. It has been amended
dozens of times. Yet the bill does noth-
ing to affect the ongoing, unlimited
bailouts of Fannie Mae and Freddie
Mac that to date have cost the Amer-
ican taxpayers at least $146 billion, one
of the largest bailouts in history, and
it is growing. Our distinguished chair-
man, the Senator from Connecticut,
has expressed his outrage on a number
of occasions that consumers paid
around $40 billion in overdraft fees in
2009, and he is right. The GSEs now
have cost the American taxpayers over
3% times that amount and counting.
To quote my old friend and former ma-
jority leader, Bob Dole: Where is the
outrage here?

Perhaps what is most disappointing
about the lack of attention to Fannie
and Freddie is the fact that there is no
end in sight. Losses continue to mount
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and the taxpayer exposure is unlim-
ited. For example, in a recent SEC fil-
ing, Fannie Mae reported a need for an-
other $8% billion from the taxpayers.
Hardworking Americans in my State of
Alabama and throughout the Nation
will be asked to pony up again and
again until we do something to stop it.
When will it stop? According to my
Democratic friends, not yet. The best
they can do for the American people in
this bill is a study. That is simply in-
credible.

The GSEs should have been our pri-
mary focus. Instead, they were ignored
and further enabled by the administra-
tion when they raised the cap on losses
in December of last year. In an attempt
to do something about the GSEs, Sen-
ators McCAIN, GREGG, and I, joined by
several of our Republican colleagues,
introduced an amendment to this bill
that would have ended these bailouts.
However, just as they presented action
to rein in Fannie and Freddie in the
past, Democrats once again embraced
the status quo and blocked the road to
real GSE reform.

Once our amendment failed, several
of my Republican colleagues and I, led
by Senator CRAPO of Idaho, decided
that if we could not end these unlim-
ited bailouts, we would try to cap the
losses and provide for a true account-
ing of the costs. Our amendment would
have capped these bailouts at $400 bil-
lion, which is a lot of money. Yet even
at nearly $% trillion, the Democrats
could not bring themselves to stop the
hemorrhaging of Fannie and Freddie
and voted against the amendment.

How much will the GSEs have to lose
before my Democratic friends will say
enough is enough? Will $¥% trillion be
enough? Will Democrats allow reform
of Fannie and Freddie before it costs
the taxpayers $1 trillion? How much is
too much?

The supporters of this bill have ar-
gued that it will stabilize our financial
sector—the bill itself. I am not sure,
however, it can stabilize anything
when it does nothing—nothing—to ad-
dress the two largest destabilizing
forces of the crisis, Fannie Mae and
Freddie Mac. The fact that it is costing
taxpayers mnearly $7 Dbillion every
month should be enough to convince
anyone that something needs to be
done and done now. Unfortunately, my
Democratic friends, led by the Presi-
dent, are telling the American people
they are going to have to pony up and
wait again.

The failure to address the GSEs is
the most glaring omission in this legis-
lation. There are, however, many
things that are in this bill that raise
similar concerns for the future of our
economy, and I will go through some of
them.

A major component of the bill deals
with the creation of a massive new con-
sumer bureaucracy, along with a sepa-
rate title 12, which is a liberal activ-
ist’s dream come true. Provisions in
this title will compel financial institu-
tions to provide free services to se-

CONGRESSIONAL RECORD — SENATE

lected community groups. This is the
exact same model that led us to the
crisis in the first place, except for one
distinct difference. The government
bailout is built in from the beginning
through the use of taxpayer guaran-
tees.

The American people are being mis-
led. The authors of this bill are telling
them this legislation has been drafted
to address the recent financial crisis
and that it will tame Wall Street. I am
afraid they are going to be dis-
appointed. By the Democrats’ own ad-
mission, the most important facet of
this legislation is the creation of a
massive new consumer bureaucracy. It
has been described by my Democratic
friends as the ‘‘third rail” of this bill.

During our negotiations on the con-
sumer bureaucracy, my Democratic
friends were not focused on the mort-
gage market. Their sights were set on
the rest of the economy. Make no mis-
take, behind the veil of anti-Wall
Street rhetoric is an unrelenting desire
to manage every facet of commerce
under the guise of consumer protec-
tion. They may be interested in pro-
tecting consumers, but they are more
interested in managing them. All one
has to do is read the academic writings
of the authors of this new bureaucracy
and it becomes very clear what their
goals are.

The Democrats’ new bureaucracy is
an enormous reach across virtually
every segment of our economy and a
massive expansion of government in-
fluence in our daily financial lives. The
people of America have been clear:
They do not want a massively intru-
sive, continuously growing, and overly
expansive government. They do not
want a continuation of our
unsustainable government promises,
government spending, government defi-
cits, and government debt. They saw
what happened in Greece when it over-
promised and overspent, and Ameri-
cans do not want to leave European fis-
cal legacy to their children.

Yet this bill does not listen to the
American people. It promises massive
government overreach into even rou-
tine daily financial transactions of or-
dinary Americans and businesses, large
and small. Why does the Federal Gov-
ernment need information on ‘‘perti-
nent characteristics’—whatever that
might mean—of persons covered by the
new consumer bureaucracy?

This new consumer bureaucracy will
become massive, populated with thou-
sands of bureaucrats who will create,
within the new bureau, what adminis-
tration officials have referred to as a
correct ‘‘culture” of consumerism.
What is that? The new consumer pro-
tection bureaucracy is funded by over
$% billion per year, funded through an
Argentina-style raid on our central
bank. Of course, this opens the door for
unlimited Federal taxpayer funds for
community organizers and groups such
as ACORN.

I favor consumer protection. I believe
all of us do. This new bureau, however,
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promises to be more abusive than pro-
tective. By abuse, I mean that the bu-
reau will lower the living standards of
Americans. This new consumer bu-
reaucracy is intended, by its architects
in the Treasury, to begin the process of
financial regulation with the intent of
changing the behaviors of the Amer-
ican people.

I have faith in the American people
and their ability to make good choices.
Granted, we do not always choose well,
but that is the human condition. I be-
lieve a poor choice freely made is far
superior to a good choice that is made
for me. I am afraid the architects of
this bill do not share this sentiment,
nor do they share my faith in the
American people.

They view us as victims in need of
their guidance. They view us as fallible
and in need of government bureaucrats
to protect us from ourselves. It is a bit
ironic, however, that the sponsors of
this new bureaucracy seem to believe
regulators do not share the same falli-
bility of ordinary Americans. Tell that
to the hundreds of Bernie Madoff vic-
tims.

This is the world view that is driving
this bill, and it should concern every
American. It seems, increasingly, that
the view of the Democrats toward vir-
tually all American business is a cyn-
ical view that Americans are out to
take advantage of one another. I don’t
share that view either. My presump-
tion is Americans are honest and hard-
working and history has shown that to
be true.

This bill promises to slow economic
growth and Kkill jobs because it will
place onerous regulatory burdens on
businesses large and small. This bill
will stifle innovation in consumer fi-
nancial products and reduce small busi-
ness activity. It will lead to reduced
consumer credit and higher costs for
available credit. Less credit at a higher
price will dampen the very small busi-
ness engines of job creation so des-
perately needed right now, when unem-
ployment hovers near double digits na-
tionally and is at 11 percent in my
home State of Alabama. I cannot sup-
port legislation that threatens business
conditions and the potential for job
creation, especially at a time when we
are crawling out of a severe recession.

Aside from onerous new consumer
regulations, another avenue through
which the bill will slow economic ac-
tivity is in the treatment of deriva-
tives. This bill will chase risky finan-
cial trades overseas and further into
the unregulated shadow banking sys-
tem, thereby magnifying, not reducing,
unmonitored systemic risks.

This bill demonstrates an imprudent
disregard for the economic effects of a
severely misguided approach to deriva-
tives. Given the treatment of deriva-
tives in this bill, end users—that is ev-
eryone from candy bar makers to beer
brewers—who rely on these financial
instruments to manage their risks will
face massive increases in costs. Be-
cause risk management will now be
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significantly more expensive, we can
expect lower Dbusiness investment,
which, again, means fewer jobs.

Why are we increasing costs to ordi-
nary end users of derivatives, such as
your home heating provider or makers
of candy bars? There seems to be an ir-
rational desire to make all financial
products of certain types standard,
whether that can or should be done.
Once again, the attitude seems to be:
We are government and we know best.
That attitude will almost surely lead
to massive concentrations of risks in
central derivatives clearinghouses. It
will also, ironically, chase derivatives
activities overseas and into the un-
regulated shadow banking system. Who
will back up these clearinghouses at
the end of the day should market
stresses prove to be severe? The Fed-
eral Government and the Federal Re-
serve will back them up, promising
even more bailouts in the future—this
time possibly for clearinghouses.

The approach to hedge fund oversight
in this bill is symptomatic of an over-
all careless approach to assigning regu-
latory responsibility. Hedge funds have
not been identified as a cause of the fi-
nancial crisis, but hedge funds have
been identified as a potential source of
systemic risk.

However, rather than subjecting
hedge funds to a systemic risk over-
sight regime, hedge fund advisers will
be subject to a registration regime and
the investor-protection oriented re-
quirements that go along with it.

On its face, registration sounds rea-
sonable.

The SEC, however, is not a systemic
risk regulator, and when it tried to be
one through the Consolidated Super-
vised Entity— ‘CSE’—program, it
failed. Yet, now, we are doubling down
on the SEC, the very agency that failed
us to begin with.

An unfortunate consequence of the
treatment of hedge funds in the bill is
that investors will likely treat SEC
registration as an SEC seal of approval.
Fraudulent hedge fund advisors will be
virtually invited to use registration as
a marketing tool.

Investor protection is an important
job for the SEC, but its resources are
not endless, and the SEC has been no-
toriously unable to inspect advisors on
a regular basis.

Limited SEC resources should not be
diverted from regulated public invest-
ment companies, such as mutual funds,
to the monitoring of hedge fund advi-
sors, as the reported bill proposes to
do.

If the SEC is spending its resources
in this manner, it will not be long be-
fore investors that do not meet the ac-
credited investor threshold start de-
manding to be allowed to invest in
hedge funds.

It will be hard to counter the argu-
ment that they should have access to
such investments when the SEC is on
the case.

Mr. President, there are dozens of
problems with the Lincoln-Dodd over-
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the-counter—OTC—derivatives title,
which I would be more than happy to
document. In the interest of brevity,
however, I will point out just a few of
the most egregious examples:

The Lincoln-Dodd derivatives title
does not provide regulators with access
to the information they need to do
their job.

The title is unworkable. In a 6-month
marathon rulemaking session, regu-
lators are to make massive changes in
a huge market without the usual no-
tice-and-comment that allows for
broad public input.

Neither the SEC nor the CFTC has
the staff that it needs to write the
rules, let alone implement them. Com-
panies, including Main Street busi-
nesses, all across the United States
will also face operational, legal, and fi-
nancial challenges as they strive to
come into compliance with record
keeping, reporting, capital, margin,
clearing, and business conduct require-
ments.

Key provisions in the Lincoln-Dodd
derivatives title directly contradict
key provisions in other titles and cur-
rent law. Section 716, for example,
would preclude a clearinghouse—even
one that does not clear swaps—from re-
ceiving access to the discount window.
This is directly contrary to title 8,
which empowers the Federal Reserve to
grant discount window access to clear-
inghouses.

The proposed regulatory framework
in the Lincoln-Dodd derivatives title
poses new risks to the system. For-
profit clearinghouses will have an in-
centive to clear as many swaps as pPos-
sible.

If they do not properly assess and
collect margin for risks associated
with these products or do not have suf-
ficient operational capacity, an unan-
ticipated event in the market could
topple a clearinghouse and send shock
waves throughout the rest of the sys-
tem.

The Lincoln-Dodd derivatives title
will benefit big dealers who can shift
their swaps business overseas over
small dealers who cannot.

The so-called end user exemption
contained in the Lincoln-Dodd deriva-
tives title is illusory. Main Street busi-
nesses will not be able to continue
hedging their business risks as they
now do.

Many end users will find themselves
subject to clearing mandates, bank-
like capital requirements, and exten-
sive dealer-like business conduct re-
quirements. As a result, Main Street
businesses will face higher costs that
will ultimately be borne by consumers.

Consumers will be paying more for
everything from electricity to candy
bars. The Lincoln-Dodd derivatives
title will work as an antistimulus plan
that will pull resources out of the econ-
omy, hurt growth, and slow job cre-
ation. The derivatives title has real
world consequences that cannot be
wished away with a few technical fixes
at the margins.
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Those are but a few of nearly one
hundred flaws in the derivatives title.
Yet there is another title—title 8—
which has received less attention than
derivatives, but is equally troublesome.

Title 8 would give a stability Council
broad power to identify financial mar-
ket utilities, payment, clearing, or set-
tlement activities that it deems to be
now, or likely to become, systemically
important. Those entities and activi-
ties would then be subject to risk regu-
lation by the Federal Reserve Board of
Governors.

This title is another example of an
inappropriate delegation of an congres-
sional responsibility to decide who
should be regulated and by which regu-
lator. The extent of delegation is left
uncomfortably open, as it depends on
open-ended language in which Kkey
terms are undefined.

The definition of ‘“‘payment, clearing,
and settlement activities,” for exam-
ple, include any ‘‘activity carried out
by 1 or more financial institutions to
facilitate the completion of financial
transactions.” With definitions like
this one guiding the Council, it could
decide to assign any aspect of the fi-
nancial market to the Fed.

Lack of regulatory accountability
contributed to the recent financial cri-
sis. Title 8 exacerbates the problem by
allowing the Council to bring the Fed
into significant sectors of the financial
system as a back-up regulator. If a
problem arises, both the Fed and the
relevant supervisory agency will have
someone else to blame. And both will
be able to blame Congress for its care-
less delegation of its own responsibil-
ities.

Yet another troublesome title is title
9, which could appropriately be labeled
the ‘‘Grab-Bag’’ title, since it is a grab-
bag of items on the years-old wish lists
of special-interest groups.

These items are not designed to re-
spond to problems identified in the last
crisis or likely in any crisis, and have
not been considered in hearings.

The grab bag includes puzzling items,
like a provision that would create a re-
dundant office at the SEC and another
provision that requires disclosure of
the ratio of the median employee’s
compensation to the chief executive of-
ficer’s compensation.

It looks to me like the way is being
paved to achieve so-called ‘‘social jus-
tice”” in income distribution. This is
another disturbing example of the gov-
ernment getting its nose under the pri-
vate sector’s tent.

The grab bag also includes anti-in-
vestor provisions. The proxy access
provision, for example, enables special
interest groups to push their agendas
at the expense of the rest of the share-
holders.

It also includes a surprising self-
funding provision that will give the
SEC complete control over the size and
allocation of its budget. Let me repeat
that. The Democrats are going to give
the SEC virtual budget autonomy from
congressional oversight after the SEC
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dropped the ball in the Madoff and
Stanford frauds, and in the wake of the
SEC’s pornography scandal.

When the ‘‘grab bag’ title does at-
tempt to address issues related to the
crisis, it takes the wrong approach.

With respect to credit rating agen-
cies, for example, the effort to pull rat-
ings out of the statutes and regulations
is lost in a complicated new regulatory
framework that only the big credit rat-
ing agencies will be able to navigate.
This will stifle competition—the very
thing we need to be encouraging. The
failure of the ratings agencies was cen-
tral to the crisis and this bill rep-
resents half measures at best.

The heightened liability standards,
corporate governance requirements,
and qualification standards for credit
rating analysts will lull investors into
greater apathy and discourage com-
petition.

With respect to securitization, rather
than focus on the root cause of the
housing bubble by establishing clear,
tough, and fair underwriting standards,
this title imposes a 5 percent risk-re-
tention requirement across-the-board
for securitizations.

In combination with changes in ac-
counting and bank capital rules, a risk
retention requirement could force an
entire securitization to be retained on
a bank’s balance sheet for accounting
and capital purposes. Securitization ac-
tivity would then become economically
unviable.

This approach to securitization is a
risky gamble to take at a time when
our securitization markets are just
starting to recover and show some
signs of life.

The whistleblower provisions are
well-intentioned attempts to address
the SEC’s failure during the Madoff
scandal.

However, the guaranteed massive
minimum payouts and limited SEC
flexibility ensure that a line of claim-
ants will form at the SEC’s door hoping
for some of the hundreds of millions in
the whistleblower pot. The SEC will
spend limited resources sorting
through these claims that would have
been better spent bringing enforcement
cases.

Title 9 devotes 250 pages to provi-
sions that either have nothing to do
with the crisis or purport to provide so-
lutions that will not actually solve
problems but, rather, promise to give
rise to many new problems.

This bill has been largely outsourced
to Treasury officials and to regulators
who have written key provisions to
bolster their own power and authority.

This bill reflects a series of deals
made, not by lobbyists, but by the ex-
ecutive branch along with the existing
financial regulators who failed to do
their jobs during the last crisis.

In negotiating key features of the
bill, delays were the norm as responses
to my offers or inquiries had to pass
through a long and winding road of ap-
proval from Treasury, the Fed, the
FDIC and on and on.
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Unfortunately, we have outsourced
the writing of this legislation to the
Fed, Treasury, OCC, SEC, CFTC,
among other government bureauc-
racies.

Let me give an example. Consider the
derivatives title in the bill. This title
was largely authored by the CFTC. We
see this manifested in numerous provi-
sions that give the CFTC broad new au-
thority, sometimes to the exclusion of
other regulators.

The CFTC used this bill as an oppor-
tunity to grab jurisdiction from the
SEC, which was purposely excluded
from the negotiating room during crit-
ical meetings.

As a result, the derivatives title
gives the CFTC regulatory authority
over a wide swath of Wall Street and
Main Street companies.

The CFTC, in addition to its tradi-
tional role of overseeing the com-
modity futures markets, will be
charged with protecting retail inves-
tors, assessing systemic risk, imposing
capital requirements on manufacturing
companies, regulating banks, and as-
sessing the regulatory capability of the
Securities and Exchange Commission.

This is the sort of result you get
when you hand the legislative pen to
the regulators.

My Democrat colleagues like to talk
about the influence of Wall Street lob-
byists, but the real influence in this
process has been exerted by the bu-
reaucracies. I thought that one of the
main objectives of this legislation was
to plug regulatory gaps and streamline
our financial regulatory structure?

We still have the Fed, the FDIC, the
SEC, the CFTC, and the OCC. We have
also added some new letters to the al-
phabet soup, as with the CFPB and the
OFR.

We have also seen a complete about
face with respect to the Federal Re-
serve.

The process seemed to have begun
with a commitment to rein in their
bailout powers and take away their
consumer protection authority, given
the Fed’s failures. By contrast, this
legislation actually expands the Fed’s
powers.

Americans see developments in Eu-
rope, where a monetary union faces a
severe test and market participants are
running away from the debts of prof-
ligate governments. Americans are in-
creasingly worried that the out-of-con-
trol spending here in the U.S. and the
massive expansion of government will
very soon test American fiscal viabil-
ity.

An appropriate response would be to
rein in the costs and breadth of run-
away government spending and bureau-
cratic expansion. The wrong response
would be the financial regulation bill
before us.

From legislative process to the final
bill language, this bill is flawed. This
bill promises more government, more
costs, slower economic growth, and
fewer jobs. It threatens privacy rights
and fails to address crucial elements of
the recent crisis.
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I urge my colleagues to vote against
this bill.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant editor of the Daily Di-
gest proceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, on behalf of
the Republican leader, and I and the
managers of the bill and a number of
others who worked long and hard on
this consent agreement, I now ask
unanimous consent that all postcloture
time be yielded back; except for 5 min-
utes for the Republican leader or his
designee to raise a budget point of
order against the Dodd-Lincoln sub-
stitute amendment No. 3739; Senator
DoDD or his designee be recognized to
waive the applicable point of order;
that the Senate then vote on the mo-
tion to waive the budget point of order
without further intervening action or
debate; that if the waiver is successful,
then all pending amendments be with-
drawn; the substitute amendment, as
amended, be agreed to; the bill, as
amended, be read a third time; and the
Banking Committee then be discharged
of H.R. 4173, the House companion; that
the Senate then proceed to its consid-
eration; that the text of the Senate
bill, as read a third time, be inserted in
lieu thereof, the bill be advanced to a
third reading and the Senate then pro-
ceed to vote on passage of the bill; that
upon passage, the Senate insist on its
amendments, request a conference with
the House on the disagreeing votes of
the two Houses; further, that on Mon-
day, May 24, it be in order for Senator
BROWNBACK to be recognized for a pe-
riod not to exceed 10 minutes, and Sen-
ator DoDD for the same period; prior to
Senator BROWNBACK offering a motion
to instruct the conferees with respect
to H.R. 4173 on the subject of auto deal-
ers; that after the motion is made, the
Senate then proceed to vote on the mo-
tion to instruct; upon disposition of
the motion to instruct, Senator
HUTCHISON or her designee be recog-
nized for a period of up to 10 minutes to
make a motion to instruct with respect
to proprietary trading, and Senator
DoDD also be recognized for the same
period of time; that upon the use or
yielding back of the time, the Senate
then proceed to vote on the Hutchison
motion to instruct; that upon disposi-
tion of the above-referenced motions to
instruct, no further motions be in
order, and that the Chair be authorized
to appoint conferees on the part of the
Senate with a ratio of 7-5; that the
Senate bill then be returned to the Cal-
endar; provided further that if the
waiver is not agreed to, then this
agreement be null and void; and the
cloture motion on the bill be with-
drawn; provided further, no amend-
ments or motions be in order to the
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motion to instruct; and the title
amendment, which is at the desk, be
agreed to.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. DODD. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I am
here to raise a budget point of order.
The substitute and the underlying bill
came to the floor spending money the
Banking Committee did not have in its
302(a) budget allocation. It has exceed-
ed the budget allocation. How much di-
rect spending is in the Dodd-Lincoln
substitute as amended? About $21 bil-
lion, partially offset by raising reve-
nues resulting in an increase to the
deficit by $10.6 billion over the 5-year
timeframe—that is the timeframe we
are using for budget enforcement—and
over the 10-year period, reflected in the
baseline, it would increase the deficit
by $19.7 billion.

So our 10-year deficit outlook—the
Obama administration policies will
contribute to the debt by running mas-
sive deficits for the next 10 years, aver-
aging nearly $1 trillion a year from 2011
through 2020. The projected deficit of
8.9 percent of GDP for 2011 will come at
a time when the administration is pre-
dicting a return to prerecession eco-
nomic growth. The total public debt
stands at over $13 trillion, with fiscal
year 2009’s $1.4 trillion deficit having
contributed significantly to our Na-
tion’s credit card bill. With
unsustainable levels like this, the Sen-
ate must knowingly, consciously, and
with full awareness decide each time a
bill comes to the floor to increase our
debt burden further.

I object and therefore raise a budget
point of order under section 302(f) of
the Congressional Budget Act, which
prohibits consideration of legislation
that exceeds an authorizing commit-
tee’s 302(a) allocation. The substitute,
as amended, provides for net increases
in direct spending of $21 billion and, if
adopted, would cause the underlying
bill to exceed the allocation to the
Banking Committee over the 2010-2014
period.

Mr. DODD. Reserving the right to ob-
ject, I want to be heard on the matter.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. DODD. First of all, the Budget
Committee, like all authorizing com-
mittees, has the option, at the outset,
when the budget resolution is consid-
ered, to set aside a reserve fund in an-
ticipation of some piece of legislation
coming along that may cost more. We
did not do that. We did not know what
that would be. That is what we are
talking about.
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If we had spent $1, since we had zero
in terms of a budget allocation for our
committee, $1 over it would have pro-
voked a potential budget point of
order. So the fact that the committee
has spent money in this bill on a major
restructuring of our financial struc-
tures of the Nation should not come as
any great surprise. But, secondly, it is
somewhat ironic the only reason we
find ourselves at the point of $19.7 bil-
lion over is because—at the request, I
might point out, of my good friends on
the minority side—we eliminated the
upfront prepayment cost of the $50 bil-
lion we had in the bill.

Many believed the optics of that just
did not look good so we took that
money out, as you recall, in the Shel-
by-Dodd amendment, one of the first
amendments we considered.

Had that money stayed in, of course
we would not be talking about any def-
icit at all in this bill. The fact is, of
course, that post payments coming out
of creditors, coming out of the industry
itself, and the fact the bankrupt com-
pany does not have the assets, then it
will be paid for.

I say to my colleagues respectfully
here, it is a very technical amendment
dealing primarily with 302. It has to do
with the allocations given to commit-
tees. Had we been $1 over, we would
have been subjected to this point of
order. But we have not. But on that
basis, theoretically we ought to be
waiving.

Pursuant to section 904 of the Con-
gressional Budget Act of 1974, I move
to waive the applicable sections of that
act for purposes of the pending amend-
ment. I ask for the yeas and nays.

The PRESIDING OFFICER. The
point of order must first be raised.

Mr. DODD. Was a point of order
made?

Mr. SESSIONS. I raise a point of
order under section 302(f) of the Con-
gressional Budget Act, which prohibits
the comnsideration of legislation that
exceeds an authorizing committee’s
302(a) allocation. The substitute, as
amended, provides for net increases in
direct spending of $21 billion, and if
adopted it would cause the underlying
bill to exceed the allocation of the
Banking Committee over the 2010-2014
period.

Mr. DODD. Mr. President, pursuant
to section 904 of the Congressional
Budget Act of 1974, I move to waive the
applicable sections of that act for pur-
poses of the pending amendment.

I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from Pennsylvania (Mr. SPEC-
TER) is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 60,
nays 39, as follows:
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[Rollcall Vote No. 161 Leg.]

YEAS—60
Akaka Feinstein Mikulski
Baucus Franken Murray
Bayh Gillibrand Nelson (NE)
Begich Hagan Nelson (FL)
Bennet Harkin Pryor
Bingaman Inouye Reed
Boxer Johnson Reid
Brown (MA) Kaufman Rockefeller
Brown (OH) Kerry Sanders
Burris Klobuchar Schumer
Byrd Kohl Shaheen
Cantwell Landrieu Snowe
Cardin Lautenberg Stabenow
Carper Leahy Tester
Casey Levin Udall (CO)
Collins Lieberman Udall (NM)
Conrad Lincoln Warner
Dodd McCaskill Webb
Dorgan Menendez Whitehouse
Durbin Merkley Wyden
NAYS—39
Alexander DeMint LeMieux
Barrasso Ensign Lugar
Bennett Enzi McCain
Bond Feingold McConnell
Brownback Graham Murkowski
Bunning Grassley Risch
Burr Gregg Roberts
Chambliss Hatch Sessions
Coburn Hutchison Shelby
Cochran Inhofe Thune
Corker Isakson Vitter
Cornyn Johanns Voinovich
Crapo Kyl Wicker
NOT VOTING—1
Specter

The PRESIDING OFFICER. On this
vote, the yeas are 60, the nays are 39.
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to.

Mrs. MURRAY. Mr. President, I
move to reconsider the vote.

Mr. DODD. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Under
the previous order, all postcloture time
is yielded back. All pending amend-
ments are withdrawn, and the sub-
stitute amendment, as amended, is
agreed to.

The amendment (No. 3739), as amend-
ed, was agreed to.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill, as amended, was ordered to
be engrossed for a third reading and
was read the third time.

The PRESIDING OFFICER. Under
the previous order, H.R. 4173 is dis-
charged and the Senate will proceed to
consideration of the bill, which the
clerk will report.

The legislative clerk read as follows:

A bill (H.R. 4173) to provide for financial
regulatory reform, to protect consumers and
investors, to enhance Federal understanding
of insurance issues, to regulate the over-the-
counter derivatives markets, and for other
purposes.

The PRESIDING OFFICER. Under
the previous order, the text of the Sen-
ate bill, as amended, is inserted in lieu
of the text of H.R. 4173.

The question is on the engrossment
of the amendment and third reading of
the bill.

The amendment was ordered to be
engrossed and the bill to be read a
third time.
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The bill was read the third time.

The PRESIDING OFFICER. The bill
having been read the third time, the
question is on passage of H.R. 4173, as
amended.

Mr. DURBIN. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from West Virginia (Mr.
BYRD), and the Senator from Pennsyl-
vania (Mr. SPECTER) are necessarily ab-
sent.

The PRESIDING OFFICER (Mr.
UDALL of New Mexico). Are there any
other Senators in the Chamber desiring
to vote?

The result was announced—yeas 59,
nays 39, as follows:

[Rollcall Vote No. 162 Leg.]

YEAS—59
Akaka Gillibrand Murray
Baucus Grassley Nelson (NE)
Bayh Hagan Nelson (FL)
Begich Harkin Pryor
Bennet Inouye Reed
Bingaman Johnson Reid
goxer MA) gaufman Rockefeller
rown erry

Brown (OH) Klobuchar :anders

X chumer
Burris Kohl Shaheen
Cardin Landrieu
Carper Lautenberg Snowe
Casey Leahy Stabenow
Collins Levin Tester
Conrad Lieberman Udall (CO)
Dodd Lincoln Udall (NM)
Dorgan McCaskill Warner
Durbin Menendez Webb
Feinstein Merkley Whitehouse
Franken Mikulski Wyden

NAYS—39
Alexander Crapo LeMieux
Barrasso DeMint Lugar
Bennett Ensign McCain
Bond Enzi McConnell
Brownback Feingold Murkowski
Bunning Graham Risch
Burr Gregg Roberts
Cantwell Hatch Sessions
Chambliss Hutchison Shelby
Coburn Inhofe Thune
Cochran Isakson Vitter
Corker Johanns Voinovich
Cornyn Kyl Wicker
NOT VOTING—2
Byrd Specter
The bill (H.R. 4173), as amended, was

passed.

Mr. DODD. Mr. President, I move to
reconsider the vote, and I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Under
the previous order, the title amend-
ment which is at the desk, is agreed to.

The amendment (No. 4172) is as fol-
lows:

Amend the title so as to read:

““A bill to promote the financial stability
of the United States by improving account-
ability and transparency in the financial sys-
tem, to end ‘‘too big to fail’’, to protect the
American taxpayer by ending bailouts, to
protect consumers from abusive financial
services practices, and for other purposes.”’

The bill (H.R. 4173), as amended, will
be printed in a future edition of the
RECORD.
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The PRESIDING OFFICER. The Sen-
ate insists on its amendments and re-
quests a conference with the House of
Representatives on the disagreeing
votes of the two Houses.

Mr. DODD. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DODD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

———

MORNING BUSINESS

Mr. DODD. Mr. President, I ask unan-
imous consent that the Senate proceed
to a period of morning business, with
Senators allowed to speak for up to 10
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The

———

CUBAN INDEPENDENCE DAY

Mr. NELSON of Florida. Mr. Presi-
dent, I rise to commemorate the 108th
anniversary of Cuba’s independence. On
May 20, 1902, after a long and bitter
struggle, the people of Cuba established
a democratic Republic. Today, the
Cuban people are again fighting for
democratic change and independence in
their homeland.

On this day, we honor Orlando Za-
pata Tamayo, who died this year after
a prolonged hunger strike while pro-
testing his inhumane treatment at the
hands of the Cuban prison authorities.
We stand in solidarity with the Ladies
in White, including Zapata Tamayo’s
mother Reina Luisa Tamayo, who
through their quiet dignity, continue
to call the world’s attention to the ar-
rests of their fathers, husbands, and
brothers for exercising free speech and
daring to challenge the regime. We also
recognize the contributions of Cuba’s
journalists, bloggers, and activists,
who undertake great personal risk to
tell the world about the realities of life
in Cuba.

The legacy of Cuban independence
endures with these heroes past and
present, who fight against the forces of
repression and totalitarianism for the
promise of a free and democratic soci-
ety. Now more than ever, the U.S. and
the international community must
press the Cuban regime to free all po-
litical prisoners. On behalf of the peo-
ple of Florida and all Americans, we
stand in solidarity with the Cuban peo-
ple in their struggle in the hope that
one day freedom of expression and
basic liberty are possible in Cuba with-
out the fear of persecution.
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U.S.-JAPAN COOPERATION ON
NUCLEAR POWER

Mr. ALEXANDER. Mr. President, as
the U.S. Ambassador to Japan Mike
Mansfield once said, ‘‘the U.S.-Japan
relationship is the most important bi-
lateral relationship in the world, bar
none.”

About a month ago, China Daily ran
an article in which they compared the
United States’ nuclear program to Rip
Van Winkle, the legendary American
folk hero who fell asleep for 20 years
after a night of carousing with Henry
Hudson’s men in the Catskill Moun-
tains. ‘“‘A thunder from China has
woken up Uncle Sam, like Rip Van
Winkle, from a 20-year nap, to a dif-
ferent world,” boasted the China Daily
article. ‘“This world is in the midst of
a Green Revolution. It is the biggest
sea change since the Industrial Revolu-
tion, and Uncle Sam has slept too long
to take the lead in this new move-
ment.”

I am not sure that this is really the
case, but the point in well taken. Out
of fear and mistrust, and after a few
bad accidents, the U.S. 30 years ago de-
cided to put aside construction of new
nuclear powerplants. Our domestic nu-
clear industry still kept plodding
along, learning to operate the plants
we had more efficiently and trying to
sell new plants abroad. But overall we
atrophied. Our nuclear construction ca-
pabilities withered while other coun-
tries’ capabilities flourished. And so
here we are, 30 years later, with a
much smaller nuclear industry that is
missing critical parts, like the ability
to manufacture the largest compo-
nents.

Meanwhile the rest of the world kept
moving forward. And recently, we have
started seeing something new—the en-
trance into the nuclear market by
countries that are considered low-cost
manufacturers, like China and South
Korea.

When China recently bought Wes-
tinghouse AP1000 reactors from To-
shiba, they insisted on getting all the
engineering specifications as well. It is
no secret what they are planning. They
are going to reverse-engineer the reac-
tor and come up with their own design.
In another 5 years, don’t be surprised
to see the Chinese marketing their own
reactors around the world. Also look
what Korea has accomplished. Before
1996 they only built imported reactors
in Korea, from companies like Westing-
house and Areva. Then they took an
old design from Combustion Engineer-
ing, an American company, and came
up with the APR1400. Last year the Ko-
reans shocked the world by beating out
Areva and Westinghouse for a $20 bil-
lion contract to build four new reactors
in the United Arab Emirates. What is
going to happen when China enters this
market? I suspect in 20 years the Chi-
nese will be selling nuclear reactors in
Wal-Mart.

Now there are two ways of looking at
this. One is to say this is a world of
cutthroat competition and that if
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China wins then Japan and the United
States and everyone else must lose as
well. That is one interpretation. But
the other way to look at it is to say we
are all improving each other’s game
and that all this competition helps
turn us all into better players.

And that is where international com-
petition helps. If other countries start
making progress in a technology, we
soon realize we had better emulate
them. We saw this with the auto indus-
try. There was a time when America’s
big three—Ford, Chrysler and General
Motors seemed invincible in a way
nothing could ever change. Each year
they competed to see who could put the
biggest tailfins on their new models
and nobody ever gave a thought to
quality control or gas mileage or
whether the car would fall apart after
50,000 miles.

Then these strange new companies
named Toyota and Datsun and Honda
started to enter the market. Their cars
weren’t all that stylish but they were
small and efficient, got good gas mile-
age, and ran like tops. You didn’t have
to “‘fix or repair daily,” as they used to
say about Ford products. And some
people bought them. But they still
didn’t rival the big American manufac-
turers. Then the oil crisis arrived and
all of a sudden those cars that could
get 30 miles to the gallon started to
look awfully good.

Well, you know the rest of the story.
Toyota recently passed General Motors
as the largest car company in the
world. GM is in Federal receivership.
Half the cars sold in America are made
by foreign companies. But of course the
traffic flows the other way as well. Nis-
san will be building its new all-electric
Leaf in my home state of Tennessee
and we are very happy to have them as
a good corporate neighbor.

There is a certain irony to all this as
well. A lot of the concern for maintain-
ing quality that made Toyota and
Honda and Nissan such great compa-
nies came from a man named W. Ed-
wards Deming, a college professor who
developed a lot of ideas in the 1950s
about maintaining quality in manufac-
tured products. Deming never at-
tracted much attention in this country
but he found a receptive audience in
Japan. This led to the tremendous em-
phasis on quality that made Toyota
and other car companies such a huge
success. It wasn’t until NBC ran a doc-
umentary in 1980 entitled *‘If Japan
Can, Why Can’t We?”’ that Americans
became aware of what Deming had
done for Japanese manufacturing. One
of the first American companies to
turn to him for advice was Ford Mo-
tors. That is one of the reasons why
Ford has now gone from the old ‘“‘Fix or
Repair Daily” to become what is argu-
ably America’s strongest auto compet-
itor.

So we have taught each other a lot
about auto manufacturing. Now what
can we learn from each other about nu-
clear power?

Well, the first thing to note, I think,
is that while China gets 2 percent of its
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electricity from nuclear and America
gets 20 percent, Japan gets 30 percent.
In terms of shifting to nuclear, Japan
is ahead of us. At the same time, the
U.S. still leads all countries with 104
operating commercial reactors, one-
fourth the world’s total. That great
building spree from 1970 to 1990, when
we constructed about 100 reactors in 20
years, still stands us in good stead. But
it isn’t going to last forever. There are
now 55 reactors under construction
around the world in 13 different coun-
tries, including one in Japan with four
more likely to start. Meanwhile, Amer-
ican reactors are aging fast and we are
just getting ready to break ground on
our first new reactor in 30 years. By
the way, I should mention that South
Korea leads both our countries with 35
percent of its electricity from nuclear.

One place where Americans can feel
proud is the way we run our reactors.
The entire industry now operates at 90
percent capacity. That means reactors
are up and running more than 90 per-
cent of the time. Many of them now go
for almost 2 years without shutting
down. And when they do shut down it
is for refueling, which used to take 3
months and is now done in only 5
weeks. We have learned a lot about ef-
ficiency and quality control and get-
ting things done on time. Japan runs
its fleet at 75 percent capacity and
France is just behind us at 85 percent.
But that is a special case. The French
are now the world’s biggest net export-
ers of electricity and still have so
much nuclear capacity that they often
close down their reactors for the week-
end. You know how much the French
like their weekends. Once again,
though, I have to note the Koreans are
running their reactors at 95 percent, so
we all have something to learn there.
We have figured out how to run reac-
tors efficiently and ultimately that
means cheaper.

We also run our reactors safely.
Since the Three Mile Island Incident
we have improved our safety record
and reduced risk at our nuclear reac-
tors. The American nuclear industry is
proud to say that there has never been
a death from a nuclear incident at an
American reactor. We have learned
that safe does not have to equal expen-
sive.

What about new technologies? Our
Secretary of Energy, Stephen Chu, has
recommended that the United States
find a niche in mini-reactors, the so-
called ‘‘nuclear batteries.” He’s willing
to concede that the Japanese and the
French and the Koreans and possibly
the Chinese will effectively compete
against us for sales of large traditional
reactors. But maybe we can specialize
in these 25-to-300-megawatt reactors
that can be assembled at the factory
and shipped to the site where they are
put together like Lego blocks.

I think mini-reactors are a great
idea. You could power a whole town of
20,000 people with something that could
be buried 60 feet underground and refu-
eled every 30 years. But I wonder how
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quickly we are going to be able to
move into this market? It’s taking us 5
years to get a design approval through
the Nuclear Regulatory Commission.
The NRC has told one manufacturer
they do not even have time to consider
small reactors because they are so in-
volved in looking at big ones. If there
is real money to be made in the field of
mini-reactors, won’t other countries
jump in well before we do? Toshiba al-
ready has a model they are offering to
isolated Alaskan villages. The Russians
have one they are barging into Sibe-
rian villages. We had better get going
or we will be left behind there as well.

One area in which nearly everyone
seems to be progressing is fuel reproc-
essing. The United States gave up re-
processing in this country in the 1970s.
In retrospect, I think that it was a mis-
take. We thought we were saving the
world from nuclear proliferation. It
was a noble experiment, but it wasn’t
very practical. We thought if we didn’t
isolate plutonium in this country no-
body else would be able to figure out
how to manufacture it and rogue na-
tions wouldn’t be able to acquire nu-
clear weapons. Well, North Korea has
developed a nuclear weapon and they
didn’t do it by stealing American or
someone else’s—plutonium. They sim-
ply built their own reactor and manu-
factured weapons themselves. Iran is
doing the same thing with enriched
uranium. Nuclear technology is no se-
cret anymore. Controlling nuclear pro-
liferation is going to be a diplomatic
task, not a technological one.

While America has hung back from
reprocessing, however, Japan and other
countries have forged ahead. The Japa-
nese have been burning excess pluto-
nium in mixed oxide MOX fuel at sev-
eral reactors. Now they have built the
world’s first reactor designed specifi-
cally to burn MOX fuel, at Hokkaido.
The French do the reprocessing and the
first boatload of MOX fuel just made it
back to Japan from France without
being hijacked by rowboats from
Greenpeace. This is all plutonium that
will never find its way into nuclear
weapons.

In the U.S., we have been turning
swords into ploughshares. In an agree-
ment struck in 1996 by Senators Sam
Nunn, Pete Domenici and RICHARD
LUGAR, the United States has been pur-
chasing enriched uranium from Soviet
weapons stocks and blending it down
for use in American nuclear reactors.
Half our reactor fuel now comes from
the program, meaning 1 out of every 10
lightbulbs in America is lit by a former
Soviet weapon.

Another place where America re-
mains on the cutting edge is in basic
research. We have designed generation
IIT reactors, which are much more sim-
plified and oriented toward safety. Now
we are looking for a fourth generation
of reactors that will make reprocessing
much easier. One of the ideas on the
drawing board is the ‘“‘Traveling Wave”’
reactor, which will consume its own
waste and burn for up to twenty years
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without refueling. America’s favorite
innovator, Bill Gates, has invested in a
company that is exploring the Trav-
eling Wave. If Bill Gates is embracing
nuclear, I think it’s safe to say Amer-
ica will soon be back in the game.

But we need to continue our commit-
ment to basic science research. We
must rebuild our industrial capacity
and continue producing a skilled work-
force for the future. We need to start
building new reactors in America and
we need to bring the next generation of
reactors to market to recognize the
benefits of full-recycling. It all starts
with learning from our experience and
the experience of other nations like
Japan.

So these two nations as well as oth-
ers—are prepared to move forward to-
gether in the great nuclear renaissance
that is sweeping the world. Japan is on
the cutting edge of reactor construc-
tion and reprocessing technology and I
hope we will soon be able to join them
by expanding our own nuclear fleet and
adding our research capabilities. We
have come a long, long way in 70 years
since the closing day of World War II
when scientists unlocked the energy
buried at the heart of the atom. Nu-
clear power has since been used for
threats, it has been used for destruc-
tion, and it has been used to frighten
humanity into confronting the idea
that we might be capable of destroying
ourselves and the planet along with us.
But I think right now we can safely say
that these two nations are poised on
the edge of an era of cooperation when
we will turn the benefits of nuclear
power to the greater good of all man-
kind.

———

ADDITIONAL STATEMENTS

TRIBUTE TO NIEL ELLERBROOK

e Mr. BAYH. Mr. President, on behalf
of myself and Senator LUGAR, I would
like to bring to the Senate’s attention
the service of Niel Ellerbrook, who is
retiring as chief executive officer of
Evansville-based Vectren Corporation
after more than 30 years of service with
the company and its predecessor. Mr.
Ellerbrook’s accomplishments as a
business leader in Indiana are well doc-
umented and too numerous to mention.
Suffice it to say, Niel has been a strong
and positive force for change in the
State for many years. He successfully
engineered the merger between two
utility companies and built the result-
ing company Vectren Corporation into
one of Indiana’s largest publically trad-
ed corporations with more than 3,700
employees and operations encom-
passing half of the TUnited States.
Under Niel’s leadership, Vectren has
embarked on an impressive campaign
to provide consumers cleaner energy
and cost-saving energy conservation
programs all of which have become
models for others in the industry to
follow.

Niel’s business acumen tells only a
part of the story, however. The son of
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a minister and elementary school-
teacher, Niel was born into a household
that put a premium on sacrifice and
doing for others. Niel’s generous com-
mitment of time and resources to civic
endeavors in Evansville has benefited
untold numbers of Hoosiers. Niel is an
active supporter of the United Way and
devotes significant energies toward
education serving as chairman of the
board of trustees at the University of
Evansville, on the board of Signature
Learning Center in Evansville, and as
cochair, with his wife Karen, of the
fundraising campaign that led to the
opening of the Koch Children’s Museum
of Evansville in 2006.

Born in Rensselaer, growing up in
Franklin and graduating from Ball
State University, Niel is a born-and-
bred Hoosier success story. Fortu-
nately for us Hoosiers, he decided to re-
main in the State and place his signifi-
cant mark on the history of Indiana
business and civic leadership.

Speaking for my colleague Senator
LUGAR, I can say how fortunate we are
to call Niel a friend.

It is with great appreciation that
Senator LUGAR and I congratulate Niel
Ellerbrook on his remarkable career,
and wish him and his wife Karen the
very best in their future endeavors to-
gether.e

———————

50TH ANNIVERSARY OF
BALTIMORE HERITAGE, INC.

e Mr. CARDIN. Mr. President, today I
wish to pay special tribute to Balti-
more Heritage, Inc. as it celebrates its
50th anniversary. Baltimore Heritage,
Inc.—BHI—is beginning its fifth decade
of service to Baltimore City. BHI was
founded in 1960 by leaders of the Balti-
more business and cultural commu-
nity, including members of the Greater
Baltimore Committee, the Maryland
Historical Society, the Peale Museum,
and the Junior Chamber of Commerce.
For decades, the organization has effec-
tively advocated for actions and broad-
er policies that protect the city’s irre-
placeable historic buildings and neigh-
borhoods.

BHI works in three primary areas:
education, planning and advocacy, and
technical assistance. Its education pro-
grams seek to involve people and pro-
mote the city’s heritage. To further
that effort, it conducts monthly guided
tours of historic sites, spring walking
tours, a fall history lecture, and a re-
ception to recognize the best historic
preservation projects.

Through its planning and advocacy
work, BHI has helped preserve city
landmarks and develop strategies to
use Baltimore’s historic buildings and
neighborhoods as the basis for eco-
nomic growth. Some successes include:
reversing plans to demolish the his-
toric buildings surrounding Mt. Vernon
Place; saving the City Hall dome; and
establishing the Baltimore City Com-
mission for Historical and Architec-
tural Preservation, CHAP, which has
gone on to help designate more than 60

May 20, 2010

local and national neighborhood his-
toric districts and achieve protected
landmark status for more than 100 his-
toric structures, parks, and monu-
ments. BHI was a partner in blocking
the extension of I-83 through Fells
Point and Canton and in preserving
and reusing Camden Station and Cam-
den Warehouse as integrated parts of
the new downtown ballpark.

Baltimore Heritage leaders also were
partners with Preservation Maryland
in crafting and advocating for an alter-
native proposal for revitalizing the
West Side of Baltimore’s downtown—
an alternative that proved the feasi-
bility and great economic potential of
integrating, rather than demolishing,
the district’s historic structures. This
alternative plan now serves as the
guideline for the city’s official redevel-
opment plan for this important down-
town district.

I ask my colleagues to join me in ap-
plauding Baltimore Heritage for its
dedication to showcasing our rich his-
toric and cultural heritage. Baltimore
is one of our Nation’s most historic cit-
ies, and Baltimore Heritage, Inc. un-
derstands the importance of preserving
the past while building for the future.
To paraphrase Sir Christopher Wren’s
epitaph, ‘“If you seek Baltimore Herit-
age’s monument, look around you.’’e

———————

RECOGNIZING ALCOM, INC.

e Ms. SNOWE. Mr. President, next
week marks National Small Business
Week, a time when we honor our Na-
tion’s entrepreneurs and the tremen-
dous accomplishments they have made.
As small business owners and advo-
cates from across America gather in
Washington, DC, for several days of
events, among that group will be two
Mainers who have earned the TU.S.
Small Business Administration’s pres-
tigious 2010 Maine Small Business Per-
sons of the Year award. Today I wish to
recognize Trapper Clark and Tom
Sturtevant, the president and cor-
porate vice president, respectively, of
Alcom, Inc., a major manufacturer of
aluminum trailers located in the town
of Winslow.

Alcom got its start in 2006 when
Trapper Clark opened the firm in 8,000
square feet of space at the historic Wy-
andotte Mill in Waterville. Trapper, a
graduate of the University of Maine,
had previously worked for aluminum
sport and utility manufacturer SnoPro,
giving him a deep familiarity with the
industry and how it operates. When he
decided to open his own small business,
he approached Tom, his stepfather who
had been retired for a decade, to help
get his company off the ground. Mr.
Sturtevant is an entrepreneur in his
own right, having founded Gazelle
Products—the third-largest fiberglass-
canoe manufacturer in the country
when he sold it in 1990—and Benton
Plastics—the third-largest manufac-
turer of plastic bed liners in the world
when he sold the firm in 1994. Clearly,
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both Trapper and Tom had the knowl-
edge, background, and expertise to
launch Alcom in early 2006.

When the company opened its doors,
it employed just a handful of people
but sold 105 of its trailers to dealers on
its first day of operation. Business con-
tinued to stay strong, and within a
year, Alcom was using all 46,000 avail-
able square feet at the mill. Facing a
dilemma that could have easily forced
their company out of State, Trapper
and Tom instead chose to utilize a $1.1
million SBA loan guarantee to move
into an expanded, 70,000 square foot fa-
cility in the Winslow Industrial Park.
In part because of the expansion,
Alcom now employs 80 and is slated to
complete $18 million in sales in 2010.
The company sells its trailers to 200
dealers throughout the United States
and Canada. Additionally, the com-
pany’s b-year plan anticipates the com-
pany having 196 employees and $44 mil-
lion in sales in 2013, an incredible
measurement of the company’s success
and growth.

The ability of Alcom to grow and
thrive during such difficult economic
times is a testament to the dedication
and commitment of Trapper Clark and
Tom Sturtevant, who vividly represent
America’s entrepreneurial spirit. In-
deed, Alcom is truly one of our Na-
tion’s shining small business success
stories, and has quickly become a na-
tionwide leader in the design and man-
ufacturing of recreational aluminum
trailers. I am proud that Maine is home
to such a vibrant and resilient firm,
and I am optimistic for the company’s
future prospects. Once again, I con-
gratulate Trapper and Tom for being
exceptional models for Maine and the
Nation, and I wish them and everyone
at Alcom all the best for many more
successful years to come.®

——

TRIBUTE TO DEREK JOHNSON

e Mr. THUNE. Mr. President, today I
wish to recognize Derek Johnson, son
of Wayne and Nancy Johnson, of Aber-
deen, SD. Derek will graduate from Ab-
erdeen Central High School on May 23,
2010.

Derek has a very unique and touch-
ing story. He has overcome much ad-
versity to become the positive role
model and impressive young leader he
is today. While playing for the Aber-
deen Central Golden Eagles’ high
school football team in the fall of 2007,
Derek suffered a serious injury that
would change life as he knew it. After
much contemplation and several exten-
sive surgeries, Derek’s lower left leg
was amputated. Throughout his strug-
gles, and the long painful recovery
process, Derek maintained a positive
attitude and steadfast work ethic that
served as an inspiration to his team-
mates, classmates, the community, and
entire State of South Dakota.

In March 2009, Derek’s invincible at-
titude and courageous spirit were high-
lighted when he was selected as one of
seven nationwide regional winners of
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the National High School Spirit of
Sport Award. This award, selected by
the National Federation of State High
School Associations, is presented to
high school athletes, coaches, adminis-
trators, managers and trainers that
best exemplify the ideals of the posi-
tive spirit of sport.

Perhaps nothing embodied Derek’s
spirit more than when he returned to
the athletic field this past school year.
He returned to the football team to
provide encouragement for his team-
mates. Through his hard work and de-
termination, he was also able to com-
pete as part of the Aberdeen Central
Golden Eagles’ varsity wrestling team.
As a reflection of his athletic talent
and perseverance, Derek earned eighth
place in the South Dakota Class A
Wrestling Championships.

Throughout his high school career,
Derek has served as a shining example
and genuine role model. I want to
thank Derek for being such a positive
influence on all of the lives he has
touched and wish him the best of luck
in his future endeavors. On behalf of
the Aberdeen community, the entire
State of South Dakota, and all of us
here serving in the U.S. Congress, I am
pleased to extend my sincere congratu-
lations to Aberdeen Central’s Derek
Johnson. This young South Dakotan
will continue to be a true hero and in-
spiration. He has made us all very
proud. Congratulations.e

—————

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Williams, one of his
secretaries.

———

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the Committee
on the Judiciary.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

————

MESSAGES FROM THE HOUSE

At 9:38 a.m., a message from the
House of Representatives, delivered by
Mr. Novotny, one of its reading clerks,
announced that the House has passed
the following bills, in which it requests
the concurrence of the Senate:

H.R. 1514. An act to amend the Omnibus
Crime Control and Safe Streets Act of 1968 to
reauthorize the juvenile accountability
block grants program through fiscal year
2014.

H.R. 2136. An act to establish the Honor-
able Stephanie Tubbs Jones Fire Suppression
Demonstration Incentive Program within
the Department of Education to promote in-
stallation of fire sprinkler systems, or other
fire suppression or prevention technologies,
in qualified student housing and dormitories,
and for other purposes.

H.R. 2546. An act to ensure that the right
of an individual to display the Service Flag
on residential property not be abridged.
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H.R. 5099. An act to designate the facility
of the United States Postal Service located
at 15 South Main Street in Sharon, Massa-
chusetts, as the ‘‘Michael C. Rothberg Post
Office”.

H.R. 5139. An act to provide for the Inter-
national Organizations Immunities Act to be
extended to the Office of the High Represent-
ative in Bosnia and Herzegovina and the
International Civilian Office in Kosovo.

H.R. 5220. An act to reauthorize the Special
Olympics Sport and Empowerment Act of
2004, to provide assistance to Best Buddies to
support the expansion and development of
mentoring programs, and for other purposes.

ENROLLED BILLS SIGNED

The PRESIDENT pro tempore (Mr.
BYRD) announced that he had signed
the following enrolled bills, which were
previously signed by the Speaker of the
House:

S. 1782. An act to provide improvements for
the operations of the Federal courts, and for
other purposes.

H.R. 5014. An act to clarify the health care
provided by the Secretary of Veterans Af-
fairs that constitutes minimum essential
coverage.

————

MEASURES REFERRED

The following bills were read the first
and the second times by unanimous
consent, and referred as indicated:

H.R. 15614. An act to amend the Omnibus
Crime Control and Safe Streets Act of 1968 to
reauthorize the juvenile accountability
block grants program through fiscal year
2014; to the Committee on the Judiciary.

H.R. 2136. An act to establish the Honor-
able Stephanie Tubbs Jones Fire Suppression
Demonstration Incentive Program within
the Department of Education to promote in-
stallation of fire sprinkler systems, or other
fire suppression or prevention technologies,
in qualified student housing and dormitories,
and for other purposes; to the Committee on
Health, Education, Labor, and Pensions.

H.R. 2546. An act to ensure that the right
of an individual to display the Service flag
on residential property not be abridged; to
the Committee on Banking, Housing, and
Urban Affairs.

H.R. 5099. An act to designate the facility
of the United States Postal Service located
at 156 South Main Street in Sharon, Massa-
chusetts, as the ‘“Michael C. Rothberg Post
Office’’; to the Committee on Homeland Se-
curity and Governmental Affairs.

H.R. 5220. An act to reauthorize the Special
Olympics Sport and Empowerment Act of
2004, to provide assistance to Best Buddies to
support the expansion and development of
mentoring programs, and for other purposes;
to the Committee on Health, Education,
Labor, and Pensions.

———

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-5893. A communication from the Acting
Administrator, Rural Business-Cooperative
Service, Department of Agriculture, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘Rural Microentrepreneur Assist-
ance Program” (RINO0570-AAT71) received in
the Office of the President of the Senate on
May 18, 2010; to the Committee on Agri-
culture, Nutrition, and Forestry.

EC-5894. A joint communication from the
Under Secretary of Defense (Comptroller)



S4082

and the Under Secretary of Defense (Acquisi-
tion, Technology and Logistics), transmit-
ting, pursuant to law, a report relative to a
multiyear procurement that is being sought
for F/A-18E/F and EA-18G aircraft in fiscal
year 2010 through fiscal year 2013; to the
Committee on Armed Services.

EC-5895. A communication from the Sec-
retary of the Treasury, transmitting, pursu-
ant to law, a report on the continuation of
the national emergency with respect to Iran
that was originally declared in Executive
Order 12170 on November 14, 1979; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-5896. A communication from the Dep-
uty Assistant Administrator for Fisheries,
Office of Sustainable Fisheries, Department
of Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Fisheries of the
Exclusive Economic Zone Off Alaska; Indi-
vidual Fishing Quota Program; Correction’
(RIN0648-AY37) received in the Office of the
President of the Senate on May 13, 2010; to
the Committee on Commerce, Science, and
Transportation.

EC-5897. A communication from the Dep-
uty Assistant Administrator for Operations,
National Marine Fisheries Service, Depart-
ment of Commerce, transmitting, pursuant
to law, the report of a rule entitled ‘‘Fish-
eries of the Caribbean, Gulf of Mexico, and
South Atlantic; Emergency Fisheries Clo-
sure in the Gulf of Mexico Due to the Deep-
water Horizon Oil Spill”’ (RIN0648-AY87) re-
ceived in the Office of the President of the
Senate on May 14, 2010; to the Committee on
Commerce, Science, and Transportation.

EC-5898. A communication from the Divi-
sion Chief of Regulatory Affairs, Bureau of
Land Management, Department of the Inte-
rior, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Visitor Services”
(RIN1004-AD96) received in the Office of the
President of the Senate on May 18, 2010; to
the Committee on Energy and Natural Re-
sources.

EC-5899. A communication from the Direc-
tor of Congressional Affairs, Nuclear Regu-
latory Commission, transmitting, pursuant
to law, the report of a rule entitled ‘‘List of
Approved Spent Fuel Storage Casks:
NUHOMS HD System Revision 1’ (RIN3150-
AI75) received in the Office of the President
of the Senate on May 14, 2010; to the Com-
mittee on Environment and Public Works.

EC-5900. A communication from the Assist-
ant Secretary, Bureau of Legislative Affairs,
Department of State, transmitting, pursuant
to the Arms Export Control Act, the certifi-
cation of a proposed amendment to a manu-
facturing license agreement for the export of
defense articles, including, technical data,
and defense services to Israel for the manu-
facture of components for the TF33, J52, and
F100 aircraft engines in the amount of
$50,000,000 or more; to the Committee on For-
eign Relations.

EC-5901. A communication from the Sec-
retary of the Department of Commerce,
transmitting, pursuant to law, a report rel-
ative to the export to the People’s Republic
of China of items not detrimental to the U.S.
space launch industry; to the Committee on
Foreign Relations.

EC-5902. A communication from the Dep-
uty Secretary of Defense, transmitting, pur-
suant to law, a report relative to the activi-
ties of the Western Hemisphere Institute for
Security Cooperation; to the Committee on
Foreign Relations.

EC-5903. A communication from the Vice
President, Congressional and Public Affairs,
Millennium Challenge Corporation, trans-
mitting, pursuant to law, a report relative to
the Millennium Challenge Corporation’s ac-
tual performance during fiscal year 2009; to
the Committee on Foreign Relations.
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EC-5904. A communication from the Ad-
ministrator of the General Services Adminis-
tration, transmitting, pursuant to law, a re-
port relative to the General Services Admin-
istration’s Fiscal Year 2011 Capital Invest-
ment and Leasing Program; to the Com-
mittee on Homeland Security and Govern-
mental Affairs.

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. INHOFE:

S. 3388. A bill to protect the rights under
the second amendment to the Constitution
of the United States of members of the
Armed Forces and civilian employees of the
Department of Defense by prohibiting the
Department of Defense from requiring the
registration of privately-owned firearms,
ammunition, or other weapons not stored in
facilities owned or operated by the Depart-
ment of Defense, and by prohibiting the De-
partment of Defense from infringing on the
right of individuals to lawfully acquire , pos-
sess, own, carry, or otherwise use privately
owned firearms, ammunition, or other weap-
ons on property not owned or operated by
the Department of Defense; to the Com-
mittee on Armed Services.

By Mrs. HAGAN:

S. 3389. A bill to amend title 38, United
States Code, to exempt individuals who re-
ceive certain educational assistance for serv-
ice in the Selected Reserve from limitations
on the receipt of assistance under Post-9/11
Educational Assistance Program for addi-
tional service in the Armed Forces, and for
other purposes; to the Committee on Vet-
erans’ Affairs.

By Mr. FRANKEN (for himself, Ms. MI-
KULSKI, Mr. MERKLEY, Mrs.
GILLIBRAND, Mr. KERRY, Mr. HARKIN,
Mr. CASEY, Mrs. MURRAY, Mr. BINGA-
MAN, Mr. FEINGOLD, Mr. CARDIN, Mr.
SANDERS, Ms. CANTWELL, Mr. BROWN
of Ohio, Mr. DopD, Mr. BEGICH, Mr.
DURBIN, Mr. LAUTENBERG, Mr. LEAHY,
Mr. MENENDEZ, Mr. WHITEHOUSE, Mr.
WYDEN, Mr. AKAKA, and  Ms.
KLOBUCHAR):

S. 3390. A bill to end the discrimination
based on actual or perceived sexual orienta-
tion or gender identity in public schools, and
for other purposes; to the Committee on
Health, Education, Labor, and Pensions.

By Ms. LANDRIEU:

S. 3391. A bill to provide for accelerated
revenue sharing of Outer Continental Shelf
revenues to promote coastal resiliency
among Gulf producing states; to the Com-
mittee on Energy and Natural Resources.

By Mrs. GILLIBRAND:

S. 3392. A bill to direct the Secretary of the
Interior to conduct a special resource study
to evaluate the significance of the Newtown
Battlefield located in Chemung County, New
York, and the suitability and feasibility of
its inclusion in the National Park System,
and for other purposes; to the Committee on
Energy and Natural Resources.

By Mr. BROWN of Ohio:

S. 3393. A bill to provide for extension of
COBRA continuation coverage until cov-
erage is available otherwise under either an
employment-based health plan or through an
American Health Benefit Exchange under
the Patient Protection and Affordable Care
Act; to the Committee on Health, Education,
Labor, and Pensions.

By Ms. LANDRIEU (for herself and Ms.
SNOWE):
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S. 3394. A Dbill to establish the veterans’
business center program, to improve the pro-
grams for veterans of the Small Business Ad-
ministration, and for other purposes; to the
Committee on Small Business and Entrepre-
neurship.

By Mr. UDALL of Colorado (for him-
self, Mr. WYDEN, Mr. BURRIS, and Ms.
STABENOW):

S. 3395. A bill to provide cost-sharing as-
sistance to improve access to the markets of
foreign countries for energy efficiency prod-
ucts and renewable energy products exported
by small- and medium-sized businesses in the
United States, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.

———

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Ms. SNOWE (for herself and Ms.
COLLINS):

S. Res. 536. A resolution designating June
1, 2010, as ‘‘Declaration of Conscience Day’’
in commemoration of the 60th anniversary of
the landmark ‘‘Declaration of Conscience”
speech delivered by Senator Margaret Chase
Smith on the floor of the United States Sen-
ate; considered and agreed to.

———

ADDITIONAL COSPONSORS

S. 292
At the request of Mr. SPECTER, the
name of the Senator from Mississippi
(Mr. WICKER) was added as a cosponsor
of S. 292, a bill to repeal the imposition
of withholding on certain payments
made to vendors by government enti-
ties.
S. 334
At the request of Mr. LUGAR, the
name of the Senator from Arizona (Mr.
McCAIN) was added as a cosponsor of S.
334, a bill to authorize the extension of
nondiscriminatory treatment (normal
trade relations treatment) to the prod-
ucts of Moldova.
S. 504
At the request of Mr. ROBERTS, the
names of the Senator from Delaware
(Mr. CARPER), the Senator from Illinois
(Mr. DURBIN), the Senator from Min-
nesota (Mr. FRANKEN), the Senator
from New York (Mrs. GILLIBRAND), the
Senator from Hawaii (Mr. INOUYE), the
Senator from Nebraska (Mr. JOHANNS),
the Senator from Delaware (Mr. KAUF-
MAN), the Senator from Arkansas (Mrs.
LINCOLN) and the Senator from Ken-
tucky (Mr. MCcCONNELL) were added as
cosponsors of S. 504, a bill to redesig-
nate the Department of the Navy as
the Department of the Navy and Ma-
rine Corps.
S. 632
At the request of Mr. BAUCUS, the
name of the Senator from Idaho (Mr.
RI1scH) was added as a cosponsor of S.
632, a bill to amend the Internal Rev-
enue Code of 1986 to require that the
payment of the manufacturers’ excise
tax on recreational equipment be paid
quarterly.
S. 752
At the request of Mr. DURBIN, the
name of the Senator from Minnesota
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(Mr. FRANKEN) was added as a cospon-
sor of S. 752, a bill to reform the fi-
nancing of Senate elections, and for
other purposes.
S. 1445
At the request of Mr. LAUTENBERG,
the name of the Senator from Maine
(Ms. SNOWE) was added as a cosponsor
of S. 1445, a bill to amend the Public
Health Service Act to improve the
health of children and reduce the oc-
currence of sudden unexpected infant
death and to enhance public health ac-
tivities related to stillbirth.
S. 1674
At the request of Mr. WYDEN, the
name of the Senator from Kansas (Mr.
ROBERTS) was added as a cosponsor of
S. 1674, a bill to provide for an exclu-
sion under the Supplemental Security
Income program and the Medicaid pro-
gram for compensation provided to in-
dividuals who participate in clinical
trials for rare diseases or conditions.
S. 1788
At the request of Mr. FRANKEN, the
names of the Senator from Hawaii (Mr.
INOUYE) and the Senator from Min-
nesota (Ms. KLOBUCHAR) were added as
cosponsors of S. 1788, a bill to direct
the Secretary of Labor to issue an oc-
cupational safety and health standard
to reduce injuries to patients, direct-
care registered nurses, and all other
health care workers by establishing a
safe patient handling and injury pre-
vention standard, and for other pur-
poses.
S. 2781
At the request of Ms. MIKULSKI, the
name of the Senator from Colorado
(Mr. BENNET) was added as a cosponsor
of S. 2781, a bill to change references in
Federal law to mental retardation to
references to an intellectual disability,
and to change references to a mentally
retarded individual to references to an
individual with an intellectual dis-
ability.
S. 2900
At the request of Mrs. GILLIBRAND,
the name of the Senator from Maine
(Ms. CoLLINS) was added as a cosponsor
of S. 2900, a bill to establish a research,
development, and technology dem-
onstration program to improve the effi-
ciency of gas turbines used in combined
cycle and simple cycle power genera-
tion systems.
S. 3039
At the request of Mr. UDALL of New
Mexico, the name of the Senator from
West Virginia (Mr. ROCKEFELLER) was
added as a cosponsor of S. 3039, a bill to
prevent drunk driving injuries and fa-
talities, and for other purposes.
S. 3058
At the request of Mr. DORGAN, the
name of the Senator from Florida (Mr.
LEMIEUX) was added as a cosponsor of
S. 3058, a bill to amend the Public
Health Service Act to reauthorize the
special diabetes programs for Type I di-
abetes and Indians under that Act.
S. 3141
At the request of Mr. BINGAMAN, the
name of the Senator from Hawaii (Mr.
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AKAKA) was added as a cosponsor of S.
3141, a bill to amend the Internal Rev-
enue Code of 1986 to provide special
rules for treatment of low-income
housing credits, and for other purposes.
S. 3223
At the request of Ms. SNOWE, the
name of the Senator from Pennsyl-
vania (Mr. CASEY) was added as a co-
sponsor of S. 3223, a bill to amend the
Employee Retirement Income Security
Act of 1974 and the Public Health Serv-
ice Act to provide parity under group
health plans and group health insur-
ance coverage for the provision of ben-
efits for prosthetics and custom
orthotics and benefits for other med-
ical and surgical services.
S. 3227
At the request of Mr. HATCH, the
name of the Senator from Oregon (Mr.
MERKLEY) was added as a cosponsor of
S. 3227, a bill to authorize the Archivist
of the United States to make grants to
States for the preservation and dis-
semination of historical records.
S. 3248
At the request of Mr. BINGAMAN, the
names of the Senator from California
(Mrs. BOXER), the Senator from Mary-
land (Mr. CARDIN), the Senator from
Delaware (Mr. CARPER), the Senator
from New Jersey (Mr. LAUTENBERG),
the Senator from Vermont (Mr. SAND-
ERS) and the Senator from Rhode Is-
land (Mr. WHITEHOUSE) were added as
cosponsors of S. 3248, a bill to designate
the Department of the Interior Build-
ing in Washington, District of Colum-
bia, as the ‘‘Stewart Lee Udall Depart-
ment of the Interior Building’’.
S. 3250
At the request of Mr. CARPER, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 3250, a bill to provide for the
training of Federal building personnel,
and for other purposes.
S. 3262
At the request of Mr. MENENDEZ, the
name of the Senator from New York
(Mrs. GILLIBRAND) was added as a co-
sponsor of S. 3262, a bill to amend the
Internal Revenue Code of 1986 to pro-
vide that the volume cap for private
activity bonds shall not apply to bonds
for facilities for the furnishing of water
and sewage facilities.
S. 3266
At the request of Mr. BENNET, the
names of the Senator from Ohio (Mr.
BROWN) and the Senator from Vermont
(Mr. SANDERS) were added as cospon-
sors of S. 3266, a bill to ensure the
availability of loan guarantees for
rural homeowners.
S. 3278
At the request of Mr. BENNET, the
name of the Senator from Colorado
(Mr. UDALL) was added as a cosponsor
of S. 3278, a bill to establish the Meth
Project Prevention Campaign Grant
Program.
S. 3293
At the request of Mr. HATCH, the
name of the Senator from North Caro-
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lina (Mr. BURR) was added as a cospon-
sor of S. 3293, a bill to reauthorize the
Special Olympics Sport and Empower-
ment Act of 2004, to provide assistance
to Best Buddies to support the expan-
sion and development of mentoring
programs, and for other purposes.
S. 3305
At the request of Mr. MENENDEZ, the
name of the Senator from Illinois (Mr.
DURBIN) was added as a cosponsor of S.
3305, a bill to amend the Oil Pollution
Act of 1990 to require oil polluters to
pay the full cost of oil spills, and for
other purposes.
S. 3306
At the request of Mr. MENENDEZ, the
names of the Senator from Illinois (Mr.
DURBIN) and the Senator from Oregon
(Mr. MERKLEY) were added as cospon-
sors of S. 3306, a bill to amend the In-
ternal Revenue Code of 1986 to require
polluters to pay the full cost of oil
spills, and for other purposes.
S. 3326
At the request of Ms. CANTWELL, the
name of the Senator from Vermont
(Mr. SANDERS) was added as a cospon-
sor of S. 3326, a bill to provide grants to
States for low-income housing projects
in lieu of low-income housing credits,
and to amend the Internal Revenue
Code of 1986 to allow a b-year
carryback of the low-income housing
credit, and for other purposes.
S. 3339
At the request of Mrs. HUTCHISON, her
name was added as a cosponsor of S.
3339, a bill to amend the Internal Rev-
enue Code of 1986 to provide a reduced
rate of excise tax on beer produced do-
mestically by certain small producers.
At the request of Mr. CORNYN, his
name was added as a cosponsor of S.
3339, supra.
S. 3345
At the request of Mr. WHITEHOUSE,
the name of the Senator from Illinois
(Mr. DURBIN) was added as a cosponsor
of S. 3345, a bill to amend title 46,
United States Code, to remove the cap
on punitive damages established by the
Supreme Court in Exxon Shipping
Company v. Baker.
S. 3346
At the request of Mr. WHITEHOUSE,
the name of the Senator from Illinois
(Mr. DURBIN) was added as a cosponsor
of S. 3346, a bill to increase the limits
on liability under the Outer Conti-
nental Shelf Lands Act.
S. 3358
At the request of Mrs. BOXER, the
name of the Senator from Illinois (Mr.
DURBIN) was added as a cosponsor of S.
3358, a bill to amend the Outer Conti-
nental Shelf Lands Act to permanently
prohibit the conduct of offshore drill-
ing on the outer Continental Shelf off
the coast of California, Oregon, and
Washington.
S. 3361
At the request of Mr. BROWNBACK, the
names of the Senator from South Caro-
lina (Mr. GRAHAM) and the Senator
from Illinois (Mr. BURRIS) were added
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as cosponsors of S. 3361, a bill to re-
quire the Secretary of Defense to take
illegal subsidization into account in
evaluating proposals for contracts for
major defense acquisition programs,
and for other purposes.
S. 3362
At the request of Mr. SANDERS, the
name of the Senator from Maryland
(Mr. CARDIN) was added as a cosponsor
of S. 3362, a bill to amend the Clean Air
Act to direct the Administrator of the
Environmental Protection Agency to
provide competitive grants to publicly
funded schools to implement effective
technologies to reduce air pollutants
(as defined in section 302 of the Clean
Air Act), including greenhouse gas
emissions, in accordance with that Act.
S. 3372
At the request of Mrs. BOXER, the
name of the Senator from Oregon (Mr.
MERKLEY) was added as a cosponsor of
S. 3372, a bill to modify the date on
which the Administrator of the Envi-
ronmental Protection Agency and ap-
plicable States may require permits for
discharges from certain vessels.
S.J. RES. 29
At the request of Mr. MCCONNELL,
the names of the Senator from Okla-
homa (Mr. INHOFE) and the Senator
from Kentucky (Mr. BUNNING) were
added as cosponsors of S.J. Res. 29, a
joint resolution approving the renewal
of import restrictions contained in the
Burmese Freedom and Democracy Act
of 2003.
AMENDMENT NO. 3920
At the request of Mr. HARKIN, the
name of the Senator from Tennessee
(Mr. ALEXANDER) was added as a co-
sponsor of amendment No. 3920 in-
tended to be proposed to S. 3217, an
original bill to promote the financial
stability of the United States by im-
proving accountability and trans-
parency in the financial system, to end
“too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes.
AMENDMENT NO. 3922
At the request of Mr. MERKLEY, the
name of the Senator from Rhode Island
(Mr. WHITEHOUSE) was added as a co-
sponsor of amendment No. 3922 in-
tended to be proposed to S. 3217, an
original bill to promote the financial
stability of the United States by im-
proving accountability and trans-
parency in the financial system, to end
““too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes.
AMENDMENT NO. 3931
At the request of Mr. MERKLEY, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of amendment No. 3931 intended to
be proposed to S. 3217, an original bill
to promote the financial stability of
the United States by improving ac-
countability and transparency in the

CONGRESSIONAL RECORD — SENATE

financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes.
AMENDMENT NO. 3978
At the request of Mr. JOHNSON, the
name of the Senator from Ohio (Mr.
VOINOVICH) was added as a cosponsor of
amendment No. 3978 intended to be pro-
posed to S. 3217, an original bill to pro-
mote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes.
AMENDMENT NO. 4091
At the request of Mr. JOHNSON, the
names of the Senator from Ohio (Mr.
VOINOVICH) and the Senator from Texas
(Mr. CORNYN) were added as cosponsors
of amendment No. 4091 intended to be
proposed to S. 3217, an original bill to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes.
AMENDMENT NO. 4115
At the request of Mr. MERKLEY, the
names of the Senator from Ohio (Mr.
BROWN), the Senator from Delaware
(Mr. KAUFMAN), the Senator from New
Hampshire (Mrs. SHAHEEN), the Sen-
ator from California (Mrs. FEINSTEIN),
the Senator from Pennsylvania (Mr.
CASEY), the Senator from Florida (Mr.
NELSON), the Senator from Illinois (Mr.
BURRIS), the Senator from Alaska (Mr.
BEGICH), the Senator from Hawaii (Mr.
INOUYE), the Senator from Rhode Is-
land (Mr. WHITEHOUSE), the Senator
from Colorado (Mr. UDALL), the Sen-
ator from Maryland (Ms. MIKULSKI),
the Senator from Vermont (Mr. SAND-
ERS), the Senator from New Mexico
(Mr. UpALL), the Senator from Rhode
Island (Mr. REED), the Senator from I1-
linois (Mr. DURBIN), the Senator from
Virginia (Mr. WEBB), the Senator from
Iowa (Mr. HARKIN), the Senator from
Washington (Mrs. MURRAY), the Sen-
ator from Massachusetts (Mr. KERRY),
the Senator from California (Mrs.
BOXER) and the Senator from Wis-
consin (Mr. FEINGOLD) were added as
cosponsors of amendment No. 4115 pro-
posed to S. 3217, an original bill to pro-
mote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes.
——
STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. FRANKEN (for himself, Ms.
MIKLULSKI, Mr. MERKLEY, Mrs.
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GILLIBRAND, Mr. KERRY, Mr. HARKIN,
Mr. CASEY, Mrs. MURRAY, Mr. BINGA-
MAN, Mr. FEINGOLD, Mr. CARDIN, Mr.
SANDERS, Ms. CANTWELL, Mr. BROWN of
Ohio, Mr. DopDp, Mr. BEGICH, Mr. DUR-
BIN, Mr. LAUTENBERG, Mr. LEAHY, Mr.

MENENDEZ, Mr. WHITEHOUSE, Mr.
WYDEN, Mr. AKAKA, and Ms.
KLOBUCHAR):

S. 3390. A bill to end the discrimina-
tion based on actual or perceived sex-
ual orientation or gender identity in
public schools, and for other purposes;
to the Committee on Health, Edu-
cation, Labor, and Pensions.

Mr. FRANKEN. Mr. President, all
men are created equal. Our Nation’s
greatest leaders, like Thomas Jeffer-
son, Susan B. Anthony, and Martin Lu-
ther King, Jr. have shaped the course
of our history by furthering our under-
standing of this principle. It is because
of their struggle to illuminate it that
we now live under a system of laws
that provides equal protection to
Americans, regardless of their race,
gender, or religion. It is because of
their chutzpah that I, a Jew, can stand
before you today as a United States
Senator.

But there is one group for whom our
realization of that principle has not ad-
vanced quickly enough. Gay Americans
continue to be treated as second-class
citizens in our society and under our
laws. Nowhere is the unequal treat-
ment of gay Americans more destruc-
tive than in our nation’s public
schools.

Currently, Federal law provides no
explicit protection to gay students
against discrimination and harass-
ment. While Federal civil rights stat-
utes prohibit discrimination and har-
assment against students based on
race, sex, religion, and national origin,
these laws do not explicitly address
sexual orientation or gender identity.

To remedy this injustice, I and 22 of
my Senate colleagues are introducing
the Student Non-Discrimination Act
today. This legislation will prohibit
schools from discriminating against or
ignoring the harassment of students
based on their sexual orientation or
gender identity. The bill would also
provide meaningful remedies for such
discrimination, modeled on Title IX.

These protections are sorely needed.
Let me tell you a sad fact—nearly nine
out of ten LGBT students are harassed
in school. This harassment deprives
them of an equal education. Rochelle, a
gay high school student from Cali-
fornia who was harassed in school, ex-
plains why with a simple question. She
asks, ‘“How was I supposed to learn
when I was constantly scared?” For
students like Rochelle, school is not a
place to learn. Rather it is a place to
be bullied, beaten down, and humili-
ated. It is no wonder that gay students
who are harassed in school are more
likely to skip school, underachieve,
and eventually drop out.

In its worst form, the harassment of
LGBT students can lead to life-threat-
ening violence and suicide. We have
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seen this in all too many high-profile
cases in recent years, such as that of
Carl Walker Hoover, an 11-year-old boy
from Massachusetts who hung himself
last April. Before he committed sui-
cide, Carl was taunted by his class-
mates on a daily basis for allegedly
being gay despite his mother’s weekly
pleas to his school to address the prob-
lem. Carl’s death came only about a
year after Lawrence King, an eighth
grader in California, was shot and
killed by a classmate for allegedly
being gay.

To be clear, it is not simply students
who are to blame for the harassment of
their gay classmates. Students who
harass their gay peers have often inter-
nalized the anti-gay bias of the adults
around them. Sometimes their bullying
is even condoned by adults at school—
through the silence of school staff who
witness the bullying or through their
encouragement of the behavior.

This was certainly the case for Alex,
a 1l6-year-old boy from Anoka, MN,
whose teachers mocked him in front of
his classmates for allegedly being gay.
When Alex mentioned Benjamin
Franklin in a paper, his social studies
teacher taunted him for ‘‘having a
thing for older men.”” A second teacher
who taught a course on law enforce-
ment volunteered Alex for a student
fashion show, joking that Alex ‘‘loves
to dress in women’s clothes.” Alex’s
peers soon caught on to the joke, and
began taunting him too. The harass-
ment grew so severe that Alex eventu-
ally switched schools.

Because Alex lives in Minnesota—one
of 14 States that prohibit discrimina-
tion based on sexual orientation in
school—Alex and his family were able
to hold his school district accountable.
They filed a complaint with the Min-
nesota Department of Human Rights.
After the Department found that Alex
had been subjected to ‘‘severe and per-
vasive’ harassment, the school district
settled the case. The district provided
Alex and his family financial com-
pensation, and adopted new rules to
prevent the harassment of LGBT stu-
dents.

Minnesota’s law is effective not only
because it holds school districts ac-
countable for discrimination, but also
because it provides a powerful incen-
tive for districts to adopt policies to
prevent discrimination from occurring
in the first place.

It is time that we extend the equal
rights afforded to Minnesota students
to students all across the country. No
student should be subjected to the ridi-
cule and physical violence that LGBT
students so often experience in school.
I urge my colleagues to join me today
in supporting the Student Non-Dis-
crimination Act. It is time we de-
manded equal treatment for all of our
children under the law.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:
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S. 3390

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Student
Nondiscrimination Act of 2010°".

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—The Congress finds the fol-
lowing:

(1) Public school students who are lesbian,
gay, bisexual, or transgender (referred to in
this Act as “LGBT”), or are perceived to be
LGBT, or who associate with LGBT people,
have been and are subjected to pervasive dis-
crimination, including harassment, bullying,
intimidation, and violence, and have been
deprived of equal educational opportunities,
in schools in every part of the Nation.

(2) While discrimination, including harass-
ment, bullying, intimidation, and violence,
of any kind is harmful to students and to the
education system, actions that target stu-
dents based on sexual orientation or gender
identity represent a distinct and especially
severe problem.

(3) Numerous social science studies dem-
onstrate that discrimination, including har-
assment, bullying, intimidation, and vio-
lence, at school has contributed to high rates
of absenteeism, dropping out, adverse health
consequences, and academic underachieve-
ment, among LGBT youth.

(4) When left unchecked, discrimination,
including harassment, bullying, intimida-
tion, and violence, in schools based on sexual
orientation or gender identity can lead, and
has led, to life-threatening violence and to
suicide.

(5) Public school students enjoy a variety
of constitutional rights, including rights to
equal protection, privacy, and free expres-
sion, which are infringed when school offi-
cials engage in or are indifferent to discrimi-
nation, including harassment, bullying, in-
timidation, and violence, on the basis of sex-
ual orientation or gender identity.

(6) While Federal statutory provisions ex-
pressly address discrimination on the basis
of race, color, sex, religion, disability, and
national origin, Federal civil rights statutes
do not expressly address discrimination on
the basis of sexual orientation or gender
identity. As a result, students and parents
have often had limited recourse to law for
remedies for discrimination on the basis of
sexual orientation or gender identity.

(b) PURPOSES.—The purposes of this Act
are—

(1) to ensure that all students have access
to public education in a safe environment
free from discrimination, including harass-
ment, bullying, intimidation, and violence,
on the basis of sexual orientation or gender
identity;

(2) to provide a comprehensive Federal pro-
hibition of discrimination in public schools
based on actual or perceived sexual orienta-
tion or gender identity;

(3) to provide meaningful and effective
remedies for discrimination in public schools
based on actual or perceived sexual orienta-
tion or gender identity; and

(4) to invoke congressional powers, includ-
ing the power to enforce the 14th amendment
to the Constitution and to provide for the
general welfare pursuant to section 8 of arti-
cle I of the Constitution and the power to
make all laws necessary and proper for the
execution of the foregoing powers pursuant
to section 8 of article I of the Constitution,
in order to prohibit discrimination in public
schools on the basis of sexual orientation or
gender identity.

SEC. 3. DEFINITIONS AND RULE.

(a) DEFINITIONS.—For purposes of this Act:

(1) EDUCATIONAL AGENCY.—The term ‘‘edu-
cational agency’ means a local educational
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agency, an educational service agency, and a
State educational agency, as those terms are
defined in section 9101 of the Elementary and
Secondary Education Act of 1965 (20 U.S.C.
7801).

(2) GENDER IDENTITY.—The term ‘‘gender
identity’’ means the gender-related identity,
appearance, or mannerisms or other gender-
related characteristics of an individual, with
or without regard to the individual’s des-
ignated sex at birth.

(3) HARASSMENT.—The term ‘‘harassment’”
means conduct that is sufficiently severe,
persistent, or pervasive to limit a student’s
ability to participate in or benefit from a
program or activity of a public school or
educational agency, or to create a hostile or
abusive educational environment at a pro-
gram or activity of a public school or edu-
cational agency, including acts of wverbal,
nonverbal, or physical aggression, intimida-
tion, or hostility, if such conduct is based
on—

(A) a student’s actual or perceived sexual
orientation or gender identity; or

(B) the actual or perceived sexual orienta-
tion or gender identity of a person with
whom a student associates or has associated.

(4) PROGRAM OR ACTIVITY.—The terms ‘‘pro-
gram or activity” and ‘‘program’ have the
same meanings given such terms as applied
under section 606 of the Civil Rights Act of
1964 (42 U.S.C. 2000d—4a) to the operations of
public entities under paragraph (2)(B) of such
section.

(6) PUBLIC SCHOOL.—The term ‘‘public
school’” means an elementary school (as the
term is defined in section 9101 of the Elemen-
tary and Secondary Education Act of 1965)
that is a public institution, and a secondary
school (as so defined) that is a public institu-
tion.

(6) SEXUAL ORIENTATION.—The term ‘‘sex-
ual orientation’” means homosexuality, het-
erosexuality, or bisexuality.

(7) STUDENT.—The term ‘‘student” means
an individual who is enrolled in a public
school or who, regardless of official enroll-
ment status, attends classes or participates
in the programs or activities of a public
school or educational agency.

(b) RULE.—Consistent with Federal law, in
this Act the term ‘‘includes” means ‘‘in-
cludes but is not limited to”’.

SEC. 4. PROHIBITION AGAINST DISCRIMINATION.

(a) IN GENERAL.—No student shall, on the
basis of actual or perceived sexual orienta-
tion or gender identity of such individual or
of a person with whom the student associ-
ates or has associated, be excluded from par-
ticipation in, be denied the benefits of, or be
subjected to discrimination under any pro-
gram or activity receiving Federal financial
assistance.

(b) HARASSMENT.—For purposes of this Act,
discrimination includes harassment of a stu-
dent on the basis of actual or perceived sex-
ual orientation or gender identity of such
student or of a person with whom the stu-
dent associates or has associated.

(¢) RETALIATION PROHIBITED.—

(1) PROHIBITION.—NoO person shall be ex-
cluded from participation in, be denied the
benefits of, or be subjected to discrimina-
tion, retaliation, or reprisal under any pro-
gram or activity receiving Federal financial
assistance based on the person’s opposition
to conduct made unlawful by this Act.

(2) DEFINITION.—For purposes of this sub-
section, ‘‘opposition to conduct made unlaw-
ful by this Act” includes—

(A) opposition to conduct reasonably be-
lieved to be made unlawful by this Act;

(B) any formal or informal report, whether
oral or written, to any governmental entity,
including public schools and educational
agencies and employees of the public schools
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or educational agencies, regarding conduct
made unlawful by this Act or reasonably be-
lieved to be made unlawful by this Act;

(C) participation in any investigation, pro-
ceeding, or hearing related to conduct made
unlawful by this Act or reasonably believed
to be made unlawful by this Act; and

(D) assistance or encouragement provided
to any other person in the exercise or enjoy-
ment of any right granted or protected by
this Act,

if in the course of that expression, the person
involved does not purposefully provide infor-
mation known to be false to any public
school or educational agency or other gov-
ernmental entity regarding conduct made
unlawful, or reasonably believed to be made
unlawful, by this Act.

SEC. 5. FEDERAL ADMINISTRATIVE ENFORCE-
MENT; REPORT TO CONGRESSIONAL
COMMITTEES.

(a) REQUIREMENTS.—Each Federal depart-
ment and agency which is empowered to ex-
tend Federal financial assistance to any edu-
cation program or activity, by way of grant,
loan, or contract other than a contract of in-
surance or guaranty, is authorized and di-
rected to effectuate the provisions of section
4 with respect to such program or activity by
issuing rules, regulations, or orders of gen-
eral applicability which shall be consistent
with achievement of the objectives of the
statute authorizing the financial assistance
in connection with which the action is
taken. No such rule, regulation, or order
shall become effective unless and until ap-
proved by the President.

(b) ENFORCEMENT.—Compliance with any
requirement adopted pursuant to this sec-
tion may be effected—

(1) by the termination of or refusal to
grant or to continue assistance under such
program or activity to any recipient as to
whom there has been an express finding on
the record, after opportunity for hearing, of
a failure to comply with such requirement,
but such termination or refusal shall be lim-
ited to the particular political entity, or
part thereof, or other recipient as to whom
such a finding has been made, and shall be
limited in its effect to the particular pro-
gram, or part thereof, in which such non-
compliance has been so found; or

(2) by any other means authorized by law,
except that no such action shall be taken
until the department or agency concerned
has advised the appropriate person or per-
sons of the failure to comply with the re-
quirement and has determined that compli-
ance cannot be secured by voluntary means.

(c) REPORTS.—In the case of any action ter-
minating, or refusing to grant or continue,
assistance because of failure to comply with
a requirement imposed pursuant to this sec-
tion, the head of the Federal department or
agency shall file with the committees of the
House of Representatives and Senate having
legislative jurisdiction over the program or
activity involved a full written report of the
circumstances and the grounds for such ac-
tion. No such action shall become effective
until 30 days have elapsed after the filing of
such report.

SEC. 6. CAUSE OF ACTION.

(a) CAUSE OF ACTION.—Subject to sub-
section (c¢), an aggrieved individual may
bring an action in a court of competent ju-
risdiction, asserting a violation of this Act.
Aggrieved individuals may be awarded all
appropriate relief, including equitable relief,
compensatory damages, and costs of the ac-
tion.

(b) RULE OF CONSTRUCTION.—This section
shall not be construed to preclude an ag-
grieved individual from obtaining remedies
under any other provision of law or to re-
quire such individual to exhaust any admin-
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istrative complaint process or notice of
claim requirement before seeking redress
under this section.

(c) STATUTE OF LIMITATIONS.—For actions
brought pursuant to this section, the statute
of limitations period shall be determined in
accordance with section 1658(a) of title 28,
United States Code. The tolling of any such
limitations period shall be determined in ac-
cordance with the law governing actions
under section 1979 of the Revised Statutes (42
U.S.C. 1983) in the State in which the action
is brought.

SEC. 7. STATE IMMUNITY.

(a) STATE IMMUNITY.—A State shall not be
immune under the 11th amendment to the
Constitution from suit in Federal court for a
violation of this Act.

(b) WAIVER.—A State’s receipt or use of
Federal financial assistance for any program
or activity of a State shall constitute a
waiver of sovereign immunity, under the
11th amendment or otherwise, to a suit
brought by an aggrieved individual for a vio-
lation of section 4.

(c) REMEDIES.—In a suit against a State for
a violation of this Act, remedies (including
remedies both at law and in equity) are
available for such a violation to the same ex-
tent as such remedies are available for such
a violation in the suit against any public or
private entity other than a State.

SEC. 8. ATTORNEY’S FEES.

Section 722(b) of the Revised Statutes (42
U.S.C. 1988(b)) is amended by inserting ‘‘the
Student Nondiscrimination Act of 2010,
after ‘‘Religious Land Use and Institutional-
ized Persons Act of 2000,”.

SEC. 9. EFFECT ON OTHER LAWS.

(a) FEDERAL AND STATE NONDISCRIMINATION
LAWS.—Nothing in this Act shall be con-
strued to preempt, invalidate, or limit
rights, remedies, procedures, or legal stand-
ards available to victims of discrimination
or retaliation, under any other Federal law
or law of a State or political subdivision of
a State, including title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d et seq.), title IX
of the Education Amendments of 1972 (20
U.S.C. 1681 et seq.), section 504 of the Reha-
bilitation Act of 1973 (29 U.S.C. 794), the
Americans with Disabilities Act of 1990 (42
U.S.C. 12101 et seq.), or section 1979 of the Re-
vised Statutes (42 U.S.C. 1983). The obliga-
tions imposed by this Act are in addition to
those imposed by title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d et seq.), title IX
of the Education Amendments of 1972 (20
U.S.C. 1681 et seq.), section 504 of the Reha-
bilitation Act of 1973 (29 U.S.C. 794), the
Americans with Disabilities Act of 1990 (42
U.S.C. 12101 et seq.), and section 1979 of the
Revised Statutes (42 U.S.C. 1983).

(b) FREE SPEECH AND EXPRESSION LAWS AND
RELIGIOUS STUDENT GROUPS.—Nothing in this
Act shall be construed to alter legal stand-
ards regarding, or affect the rights available
to individuals or groups under, other Federal
laws that establish protections for freedom
of speech and expression, such as legal stand-
ards and rights available to religious and
other student groups under the first amend-
ment and the Equal Access Act (20 U.S.C.
4071 et seq).

SEC. 10. SEVERABILITY.

If any provision of this Act, or any applica-
tion of such provision to any person or cir-
cumstance, is held to be unconstitutional,
the remainder of this Act, and the applica-
tion of the provision to any other person or
circumstance shall not be impacted.

SEC. 11. EFFECTIVE DATE.

This Act shall take effect 60 days after the
date of enactment of this Act and shall not
apply to conduct occurring before the effec-
tive date of this Act.
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Mr. LEAHY. Mr. President, I am
proud to join Senator FRANKEN in spon-
soring the Student Non-Discrimination
Act of 2010, SNDA, an important step
in our march toward a more inclusive
Nation. This bill continues the civil
rights work we began earlier this Con-
gress when 1 offered the Matthew
Shepard and James Byrd, Jr. Hate
Crimes Prevention Act as an amend-
ment to the defense authorization bill
last year. The Student Non-Discrimi-
nation Act will ensure that under Fed-
eral law, all public school children are
protected equally from discrimination.
Children deserve a safe environment
where they can learn the skills and
knowledge necessary to be good citi-
zZens.

More than 55 years ago, in the land-
mark case of Brown v. Board of Edu-
cation, the Supreme Court reaffirmed
our Nation’s commitment to justice
and equal rights for all Americans by
ending racial segregation in our public
schools. A unanimous Court recognized
that ‘it is doubtful that any child may
reasonably be expected to succeed in
life if he [or she] is denied the oppor-
tunity of an education. Such an oppor-
tunity, where the state has undertaken
to provide it, is a right which must be
made available to all on equal terms.”

Congress continued on the path of
progress by passing laws like the Civil
Rights Act of 1964, the Education
Amendments of 1972, and the Rehabili-
tation Act of 1973. These laws protected
students in federally-funded public
schools from discrimination and har-
assment based on race, national origin,
sex, and disability. President John F.
Kennedy said in 1963, ‘‘Simple justice
requires that public funds, to which all
taxpayers . . . contribute, not be spent
in any fashion which encourages, en-
trenches, subsidizes or results in . . .
discrimination.”

Tragically, for far too long, U.S. tax-
payer dollars have gone to public
school systems that tolerate or perpet-
uate discrimination, harassment, and
even violence based on sexual orienta-
tion and gender identity. To para-
phrase Dr. Martin Luther King, Jr.,
“now is the time to make justice a re-
ality” for all of our children—now is
the time for Congress to extend exist-
ing Federal protections against dis-
crimination to all public school stu-
dents.

The legislation we introduce today
does just that by prohibiting discrimi-
nation and harassment based on actual
or perceived sexual orientation and
gender identity in public, non-reli-
gious, federally-funded schools.

Vermont has recognized the impor-
tance of creating a safe school environ-
ment for our children. In 1993, the
State legislature enacted a law to pro-
tect school children from harassment
based on sexual orientation, and in
2007, the law was strengthened to pro-
tect against harassment based on gen-
der identity. Nine other States and the
District of Columbia protect school
children from discrimination based on
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gender identity and sexual orientation.
This legislation makes clear that it
would not preempt state laws such as
those in Vermont, which provide addi-
tional protections and remedies.

The Student Non-Discrimination Act
also preserves our First Amendment
freedoms of expression and religion.
The bill is narrowly tailored to comply
with the Supreme Court’s First
Amendment precedents. It includes
provisions that explicitly exempt paro-
chial schools, and to make clear that
religious groups in public schools con-
tinue to be protected by the First
Amendment and the Equal Access Act.

I urge all Senators to come together
to support this important bill to ensure
that all of our students are given the
opportunity to succeed, free from har-
assment or discrimination.

By Ms. LANDRIEU (for herself
and Ms. SNOWE):

S. 3394. A Dbill to establish the vet-
erans’ business center program, to im-
prove the programs for veterans of the
Small Business Administration, and for
other purposes; to the Committee on
Small Business and Entrepreneurship.

Ms. LANDRIEU. Mr. President, as
Chair of the Committee on Small Busi-
ness and Entrepreneurship, I am
pleased to introduce the Strengthening
Entrepreneurship for America’s Vet-
erans Act of 2010. This vital and timely
legislation builds upon the Small Busi-
ness Administration’s, SBA, existing
counseling programs that successfully
assist hundreds of thousands of vet-
erans, service-disabled veterans and re-
servists annually, creating thousands
of jobs. By strengthening and improv-
ing these programs, the SBA will be
able to reach even more veterans, help-
ing them to achieve their dream of
starting or growing their own small
businesses.

According to the Department of Vet-
eran Affairs, there are currently more
than 23.8 million veterans in the
United States. Since 2001 alone, more
than 2 million of these servicemembers
have been deployed in support of Oper-
ation Enduring Freedom and Operation
Iraqi Freedom. This means that every
day, hundreds of new veterans are re-
turning home from service in Iraq and
Afghanistan. Seeking to move on with
their lives after long deployments,
many veterans become entrepreneurs
to support both themselves and their
families.

However, in the face of historically
high unemployment and tight credit,
starting a business has never been
more difficult. During the 111th Con-
gress, the Committee has heard from
many small business owners through-
out the country. They have told me
that the programs and services cur-
rently offered by SBA provide access to
important resources that enable them
to start, grow and expand their busi-
nesses. But in the face of the worst eco-
nomic recession since the Great De-
pression, demand for these services is
at an all time high. For these reasons,
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it is critical that we do more to help
our entrepreneurs and small busi-
nesses, especially the hundreds of vet-
erans returning home each day who are
significantly more likely to struggle to
find work.

That is why today I am introducing
the Strengthening Entrepreneurship
for America’s Veterans Act of 2010.
Since the passage of legislation estab-
lishing the Office of Veterans Business
Development, OVBD, in 1999, the SBA
has operated a network of centers and
programs that provide technical assist-
ance and support to veterans interested
in starting or growing their own small
businesses. This legislation will further
enhance and improve these existing
programs by providing more increased
access to business counseling and tech-
nical assistance through a new net-
work of Veterans Business Centers,
modeled after the successful Small
Business Development Centers, SBDC,
and Women’s Business Centers, WBC,
programs. The Veterans Business Cen-
ter Program will not only provide serv-
ices to returning veterans and service-
disabled veterans, but also to the fami-
lies, spouses and surviving spouses of
these heroic men and women.

In closing, I would like to thank Sen-
ator SNOWE for her continued leader-
ship on small business issues and espe-
cially for her cosponsorship of this im-
portant legislation. Senator SNOWE has
been a tireless advocate for the many
veterans and reservists in her home
state of Maine and I am pleased to have
her support on this legislation.

I would also note that many of the
provisions in this bill were included in
S. 1229, the Entrepreneurial Develop-
ment Act of 2009, which I introduced
earlier this Congress with Senator
SNOWE’s support. S. 1229 passed out of
Committee with unanimous and bipar-
tisan support in June of 2009. However,
given the importance of this legisla-
tion to our more than 23 million vet-
erans, I have decided to reintroduce
these provisions as a standalone bill. I
look forward to working with my col-
leagues in the Senate to bring this leg-
islation to the President’s desk in the
coming months.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 3394

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Strength-
ening Entrepreneurship for America’s Vet-
erans Act of 2010,

SEC. 2. VETERANS’ BUSINESS CENTER PROGRAM;

OFFICE OF VETERANS BUSINESS DE-
VELOPMENT.

(a) IN GENERAL.—Section 32 of the Small
Business Act (15 U.S.C. 657b) is amended by
striking subsection (f) and inserting the fol-
lowing:

¢‘(f) ONLINE COORDINATION.—

‘(1) DEFINITION.—In this subsection, the
term ‘veterans’ assistance provider’ means—
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““(A) a veterans’ business center estab-
lished under subsection (g);

‘(B) an employee of the Administration as-
signed to the Office of Veterans Business De-
velopment; and

‘“(C) a veterans business ownership rep-
resentative designated under subsection
(8)1A3)(B).

‘“(2) ESTABLISHMENT.—The Associate Ad-
ministrator shall establish an online mecha-
nism to—

““(A) provide information that assists vet-
erans’ assistance providers in carrying out
the activities of the veterans’ assistance pro-
viders; and

‘(B) coordinate and leverage the work of
the veterans’ assistance providers, including
by allowing a veterans’ assistance provider
to—

‘“(i) distribute best practices and other ma-
terials;

‘“(ii) communicate with other veterans’ as-
sistance providers regarding the activities of
the veterans’ assistance provider on behalf of
veterans; and

‘‘(iii) pose questions to and request input
from other veterans’ assistance providers.

‘(g) VETERANS’ BUSINESS CENTER PRO-
GRAM.—

‘(1) DEFINITIONS.—In this subsection—

““(A) the term ‘active duty’ has the mean-
ing given that term in section 101 of title 10,
United States Code;

‘“(B) the term ‘private nonprofit organiza-
tion’ means an entity that is described in
section 501(c) of the Internal Revenue Code
of 1986 and exempt from taxation under sec-
tion 501(a) of such Code;

‘(C) the term ‘Reservist’ means a member
of a reserve component of the Armed Forces,
as described in section 10101 of title 10,
United States Code;

‘(D) the term ‘Service Corps of Retired Ex-
ecutives’ means the Service Corps of Retired
Executives authorized under section 8(b)(1);

‘“(BE) the term ‘small business concern
owned and controlled by veterans’—

‘(i) has the same meaning as in section
3(q); and

¢“(ii) includes a small business concern—

““(I) not less than 51 percent of which is
owned by one or more spouses of veterans or,
in the case of any publicly owned business,
not less than 51 percent of the stock of which
is owned by one or more spouses of veterans;
and

“(IT1) the management and daily business
operations of which are controlled by one or
more spouses of veterans;

‘“(F) the term ‘spouse’, relating to a vet-
eran, service-disabled veteran, or Reservist,
includes an individual who is the spouse of a
veteran, service-disabled veteran, or Reserv-
ist on the date on which the veteran, service-
disabled veteran, or Reservist died;

‘“(G) the term ‘veterans’ business center
program’ means the program established
under paragraph (2)(A); and

‘“(H) the term ‘women’s business center’
means a women’s business center described
in section 29.

¢“(2) PROGRAM ESTABLISHED.—

“‘(A) IN GENERAL.—The Administrator, act-
ing through the Associate Administrator,
shall establish a veterans’ business center
program, under which the Associate Admin-
istrator may provide financial assistance to
a private nonprofit organization to conduct a
5-year project for the benefit of small busi-
ness concerns owned and controlled by vet-
erans, which may be renewed for one or more
additional 5-year periods.

‘“(B) FORM OF FINANCIAL ASSISTANCE.—Fi-
nancial assistance under this subsection may
be in the form of a grant, a contract, or a co-
operative agreement.

‘(3) VETERANS’ BUSINESS CENTERS.—Each
private nonprofit organization that receives
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financial assistance under this subsection
shall establish or operate a veterans’ busi-
ness center (which may include establishing
or operating satellite offices in the region
described in paragraph (5) served by that pri-
vate nonprofit organization) that provides to
veterans (including service-disabled vet-
erans), Reservists, and the spouses of vet-
erans (including service-disabled veterans)
and Reservists—

‘““(A) financial advice, including training
and counseling on applying for and securing
business credit and investment capital, pre-
paring and presenting financial statements,
and managing cash flow and other financial
operations of a small business concern;

‘(B) management advice, including train-
ing and counseling on the planning, organi-
zation, staffing, direction, and control of
each major activity and function of a small
business concern;

‘(C) marketing advice, including training
and counseling on identifying and seg-
menting domestic and international market
opportunities, preparing and executing mar-
keting plans, developing pricing strategies,
locating contract opportunities, negotiating
contracts, and using public relations and ad-
vertising techniques; and

‘(D) advice, including training and coun-
seling, for Reservists and the spouses of Re-
servists.

‘“(4) APPLICATION.—

‘““(A) IN GENERAL.—A private nonprofit or-
ganization desiring to receive financial as-
sistance under this subsection shall submit
an application to the Associate Adminis-
trator at such time and in such manner as
the Associate Administrator may require.

‘“‘(B) 5-YEAR PLAN.—Each application de-
scribed in subparagraph (A) shall include a 5-
year plan on proposed fundraising and train-
ing activities relating to the veterans’ busi-
ness center.

‘(C) DETERMINATION AND NOTIFICATION.—
Not later than 60 days after the date on
which a private nonprofit organization sub-
mits an application under subparagraph (A),
the Associate Administrator shall approve or
deny the application and notify the appli-
cant of the determination.

‘(D) AVAILABILITY OF APPLICATION.—The
Associate Administrator shall make every
effort to make the application under sub-
paragraph (A) available online.

‘(6) ELIGIBILITY.—The Associate Adminis-
trator may select to receive financial assist-
ance under this subsection—

‘“(A) a Veterans Business Outreach Center
established by the Administrator under sec-
tion 8(b)(17) on or before the day before the
date of enactment of this subsection; or

‘““(B) private nonprofit organizations lo-
cated in wvarious regions of the United
States, as the Associate Administrator de-
termines is appropriate.

‘(6) SELECTION CRITERIA.—

‘“(A) IN GENERAL.—The Associate Adminis-
trator shall establish selection criteria, stat-
ed in terms of relative importance, to evalu-
ate and rank applicants under paragraph
(5)(C) for financial assistance under this sub-
section.

‘“(B) CRITERIA.—The selection criteria es-
tablished under this paragraph shall in-
clude—

‘(i) the experience of the applicant in con-
ducting programs or ongoing efforts designed
to impart or upgrade the business skills of
veterans, and the spouses of veterans, who
own or may own small business concerns;

‘‘(ii) for an applicant for initial financial
assistance under this subsection—

“(I) the ability of the applicant to begin
operating a veterans’ business center within
a minimum amount of time; and

‘“(ITI) the geographic region to be served by
the veterans business center;
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‘‘(iii) the demonstrated ability of the appli-
cant to—

‘“(I) provide managerial counseling and
technical assistance to entrepreneurs; and

‘“(IT) coordinate services provided by vet-
erans services organizations and other public
or private entities; and

‘“(iv) for any applicant for a renewal of fi-
nancial assistance under this subsection, the
results of the most recent examination under
paragraph (10) of the veterans’ business cen-
ter operated by the applicant.

‘(C) CRITERIA PUBLICLY AVAILABLE.—The
Associate Administrator shall—

‘(i) make publicly available the selection
criteria established under this paragraph;
and

‘“(i1) include the criteria in each solicita-
tion for applications for financial assistance
under this subsection.

““(7Ty AMOUNT OF ASSISTANCE.—The amount
of financial assistance provided under this
subsection to a private nonprofit organiza-
tion for each fiscal year shall be—

““(A) not less than $150,000; and

‘(B) not more than $200,000.

‘‘(8) FEDERAL SHARE.—

“(A) IN GENERAL.—

‘(1) INITIAL FINANCIAL ASSISTANCE.—Except
as provided in clause (ii) and subparagraph
(BE), a private nonprofit organization that re-
ceives financial assistance under this sub-
section shall provide non-Federal contribu-
tions for the operation of the veterans busi-
ness center established by the private non-
profit organization in an amount equal to—

‘“(I) in each of the first and second years of
the project, not less than 33 percent of the
amount of the financial assistance received
under this subsection; and

‘“(II) in each of the third through fifth
years of the project, not less than 50 percent
of the amount of the financial assistance re-
ceived under this subsection.

‘‘(i1) RENEWALS.—A private nonprofit orga-
nization that receives a renewal of financial
assistance under this subsection shall pro-
vide non-Federal contributions for the oper-
ation of the veterans business center estab-
lished by the private nonprofit organization
in an amount equal to not less than 50 per-
cent of the amount of the financial assist-
ance received under this subsection.

‘(B) FORM OF NON-FEDERAL SHARE.—Not
more than 50 percent of the non-Federal
share for a project carried out using finan-
cial assistance under this subsection may be
in the form of in-kind contributions.

¢“(C) TIMING OF DISBURSEMENT.—The Asso-
ciate Administrator may disburse not more
than 25 percent of the financial assistance
awarded to a private nonprofit organization
before the private nonprofit organization ob-
tains the non-Federal share required under
this paragraph with respect to that award.

‘(D) FAILURE TO OBTAIN NON-FEDERAL FUND-
ING.—

‘(i) IN GENERAL.—If a private nonprofit or-
ganization that receives financial assistance
under this subsection fails to obtain the non-
Federal share required under this paragraph
during any fiscal year, the private nonprofit
organization may not receive a disbursement
under this subsection in a subsequent fiscal
year or a disbursement for any other project
funded by the Administration, unless the Ad-
ministrator makes a written determination
that the private nonprofit organization will
be able to obtain a non-Federal contribution.

‘‘(i1) RESTORATION.—A private nonprofit or-
ganization prohibited from receiving a dis-
bursement under clause (i) in a fiscal year
may receive financial assistance in a subse-
quent fiscal year if the organization obtains
the non-Federal share required under this
paragraph for the subsequent fiscal year.

‘“(E) WAIVER OF NON-FEDERAL SHARE.—
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‘(i) IN GENERAL.—Upon request by a pri-
vate nonprofit organization, and in accord-
ance with this subparagraph, the Adminis-
trator may waive, in whole or in part, the re-
quirement to obtain non-Federal funds under
subparagraph (A) for a fiscal year. The Ad-
ministrator may not waive the requirement
for a private nonprofit organization to ob-
tain non-Federal funds under this subpara-
graph for more than a total of 2 fiscal years.

“4(ii) CONSIDERATIONS.—In determining
whether to waive the requirement to obtain
non-Federal funds under this subparagraph,
the Administrator shall consider—

‘“(I) the economic conditions affecting the
private nonprofit organization;

“(IT) the impact a waiver under this sub-
paragraph would have on the credibility of
the veterans’ business center program;

‘(ITI) the demonstrated ability of the pri-
vate nonprofit organization to raise non-Fed-
eral funds; and

‘“(IV) the performance of the private non-
profit organization.

““(iii) LIMITATION.—The Administrator may
not waive the requirement to obtain non-
Federal funds under this subparagraph if
granting the waiver would undermine the
credibility of the veterans’ business center
program.

‘(9) CONTRACT AUTHORITY.—A veterans’
business center may enter into a contract
with a Federal department or agency to pro-
vide specific assistance to veterans, service-
disabled veterans, Reservists, or the spouses
of veterans, service-disabled veterans, or Re-
servists. Performance of such contract shall
not hinder the veterans’ business center in
carrying out the terms of the grant received
by the veterans’ business centers from the
Administrator.

¢(10) EXAMINATION AND DETERMINATION OF
VIABILITY.—

“(A) EXAMINATION.—

‘(i) IN GENERAL.—The Associate Adminis-
trator shall conduct an annual examination
of the programs and finances of each vet-
erans’ business center established or oper-
ated using financial assistance under this
subsection.

‘(ii) FACTORS.—In conducting the exam-
ination under clause (i), the Associate Ad-
ministrator shall consider whether the vet-
erans business center has failed—

““(I) to provide the information required to
be provided under subparagraph (B), or the
information provided by the center is inad-
equate;

‘“(IT) the center has failed to comply with
a requirement for participation in the vet-
erans’ business center program, as deter-
mined by the Assistant Administrator, in-
cluding—

‘“‘(aa) failure to acquire or properly docu-
ment a non-Federal share;

“(bb) failure to establish an appropriate
partnership or program for marketing and
outreach to small business concerns;

‘‘(ce) failure to achieve results described in
a financial assistance agreement; and

‘(dd) failure to provide to the Adminis-
trator a description of the amount and
sources of any non-Federal funding received
by the center;

‘(ITI) to carry out the 5-year plan under in
paragraph (4)(B); or

“(IV) to meet the eligibility requirements
under paragraph (5).

*(B) INFORMATION PROVIDED.—In the course
of an examination under subparagraph (A),
the veterans’ business center shall provide to
the Associate Administrator—

‘(i) an itemized cost breakdown of actual
expenditures for costs incurred during the
most recent full fiscal year;

‘“(ii) documentation of the amount of non-
Federal contributions obtained and expended
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by the veterans’ business center during the
most recent full fiscal year; and

‘“(iii) with respect to any in-kind contribu-
tion under paragraph (8)(B), verification of
the existence and valuation of such contribu-
tions.

¢‘(C) DETERMINATION OF VIABILITY.—The As-
sociate Administrator shall analyze the re-
sults of each examination under this para-
graph and, based on that analysis, make a
determination regarding the viability of the
programs and finances of each veterans’
business center.

(D) DISCONTINUATION OF FUNDING.—

‘(i) IN GENERAL.—The Associate Adminis-
trator may discontinue an award of financial
assistance to a private nonprofit organiza-
tion at any time if the Associate Adminis-
trator determines under subparagraph (C)
that the veterans’ business center operated
by that organization is not viable.

‘“(ii) RESTORATION.—The Associate Admin-
istrator may continue to provide financial
assistance to a private nonprofit organiza-
tion in a subsequent fiscal year if the Asso-
ciate Administrator determines under sub-
paragraph (C) that the veterans’ business
center is viable.

¢(11) PRIVACY REQUIREMENTS.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), a veterans’ business center
established or operated using financial as-
sistance provided under this subsection may
not disclose the name, address, or telephone
number of any individual or small business
concern that receives advice from the vet-
erans’ business center without the consent of
the individual or small business concern.

‘‘(B) EXCEPTION.—A veterans’ business cen-
ter may disclose information described in
subparagraph (A)—

‘(i) if the Administrator or Associate Ad-
ministrator is ordered to make such a disclo-
sure by a court in any civil or criminal en-
forcement action initiated by a Federal or
State agency; or

‘“(ii) to the extent that the Administrator
or Associate Administrator determines that
such a disclosure is necessary to conduct a
financial audit of a veterans’ business cen-
ter.

“(C) ADMINISTRATION USE OF
TION.—This paragraph does not—

‘(i) restrict access by the Administrator to
program activity data; or

‘‘(ii) prevent the Administrator from using
information not described in subparagraph
(A) to conduct surveys of individuals or
small business concerns that receive advice
from a veterans’ business center.

‘(D) REGULATIONS.—The Administrator
shall issue regulations to establish standards
for requiring disclosures under subparagraph
(B)(id).

“(12) REPORT.—

‘“‘(A) IN GENERAL.—Not later than 60 days
after the end of each fiscal year, the Asso-
ciate Administrator shall submit to the
Committee on Small Business and Entrepre-
neurship of the Senate and the Committee
on Small Business of the House of Represent-
atives a report on the effectiveness of the
veterans’ business center program in each re-
gion during the most recent full fiscal year.

‘“(B) CONTENTS.—Each report under this
paragraph shall include, at a minimum, for
each veterans’ business center established or
operated using financial assistance provided
under this subsection—

‘(i) the number of individuals receiving as-
sistance from the veterans’ business center,
including the number of such individuals
who are—

“(I) veterans or spouses of veterans;

““(IT) service-disabled veterans or spouses
of service-disabled veterans; or

“(IIT) Reservists or spouses of Reservists;
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‘‘(ii) the number of startup small business
concerns formed by individuals receiving as-
sistance from the veterans’ business center,
including—

“(I) veterans or spouses of veterans;

‘“(IT) service-disabled veterans or spouses
of service-disabled veterans; or

‘“(III) Reservists or spouses of Reservists;

‘“(iii) the gross receipts of small business
concerns that receive advice from the vet-
erans’ business center;

‘“(iv) the employment increases or de-
creases of small business concerns that re-
ceive advice from the veterans’ business cen-
ter;

‘“(v) to the maximum extent practicable,
the increases or decreases in profits of small
business concerns that receive advice from
the veterans’ business center; and

‘“(vi) the results of the examination of the
veterans’ business center under paragraph
(10).

€“(13) COORDINATION OF EFFORTS AND CON-
SULTATION.—

‘‘(A) COORDINATION AND CONSULTATION.—To
the extent practicable, the Associate Admin-
istrator and each private nonprofit organiza-
tion that receives financial assistance under
this subsection shall—

‘(i) coordinate outreach and other activi-
ties with other programs of the Administra-
tion and the programs of other Federal agen-
cies;

‘“(ii) consult with technical representatives
of the district offices of the Administration
in carrying out activities using financial as-
sistance under this subsection; and

“(iii) provide information to the veterans
business ownership representatives des-
ignated under subparagraph (B) and coordi-
nate with the veterans business ownership
representatives to increase the ability of the
veterans business ownership representatives
to provide services throughout the area
served by the veterans business ownership
representatives.

“(B) VETERANS BUSINESS OWNERSHIP REP-
RESENTATIVES.—

1) DESIGNATION.—The Administrator
shall designate not fewer than 1 individual in
each district office of the Administration as
a veterans business ownership representa-
tive, who shall communicate and coordinate
activities of the district office with private
nonprofit organizations that receive finan-
cial assistance under this subsection.

¢“(ii) INITIAL DESIGNATION.—The first indi-
vidual in each district office of the Adminis-
tration designated by the Administrator as a
veterans business ownership representative
under clause (i) shall be an individual that is
employed by the Administration on the date
of enactment of this subsection.

¢“(14) EXISTING CONTRACTS.—An award of fi-
nancial assistance under this subsection
shall not void any contract between a pri-
vate nonprofit organization and the Admin-
istration that is in effect on the date of such
award.

“(h) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated—

“(1) to carry out subsections (a) through
(f), $2,000,000 for each of fiscal years 2011
through 2013; and

‘“(2) to carry out subsection (g)—

““(A) $8,000,000 for fiscal year 2011;

“(B) $8,500,000 for fiscal year 2012; and

““(C) $9,000,000 for fiscal year 2013.”.

(b) GAO REPORTS.—

(1) DEFINITIONS.—In this subsection—

(A) the terms ‘‘small business concern”
and ‘‘veteran’ have the meanings given
those terms under section 3 of the Small
Business Act (15 U.S.C. 632); and

(B) the terms ‘“‘Reservist”, ‘“‘small business
concern owned and controlled by veterans’’,
and ‘‘veterans’ business center program’
have the meanings given those terms in sec-

S4089

tion 32(g) of the Small Business Act, as
added by this section.

(2) REPORT ON ACCESS TO CREDIT.—

(A) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Comptroller General of the United States
shall submit a report regarding the ability of
small business concern owned and controlled
by veterans to access credit to—

(i) the Committee on Veterans’ Affairs and
the Committee on Small Business and Entre-
preneurship of the Senate; and

(ii) the Committee on Veterans’ Affairs
and the Committee on Small Business of the
House of Representatives.

(B) CONTENTS.—The report
under subparagraph (A) shall
analysis of—

(i) the sources of credit used by small busi-
ness concerns owned and controlled by vet-
erans and percentage of the credit obtained
by small business concern owned and con-
trolled by veterans that is obtained from
each source;

(ii) the default rate for small business con-
cerns owned and controlled by veterans sepa-
rately for each source of credit described in
clause (i), as compared to the default rate for
the source of credit for small business con-
cerns generally;

(iii) the Federal lending programs avail-
able to provide credit to small business con-
cerns owned and controlled by veterans;

(iv) gaps, if any, in the availability of cred-
it for small business concerns owned and
controlled by veterans that are not being
filled by the Federal Government or private
sources;

(v) obstacles faced by veterans in trying to
access credit;

(vi) the extent to which deployment and
other military responsibilities affect the
credit history of veterans and Reservists;
and

(vii) the extent to which veterans are
aware of Federal programs targeted towards
helping veterans access credit.

(3) REPORT ON VETERANS’ BUSINESS CENTER
PROGRAM.—

(A) IN GENERAL.—Not later than 60 days
after the end of the second fiscal year begin-
ning after the date on which the veterans’
business center program is established, the
Comptroller General of the United States
shall evaluate the effectiveness of the vet-
erans’ business center program, and submit
to Congress a report on the results of that
evaluation.

(B) CONTENTS.—The report submitted
under subparagraph (A) shall include—

(i) an assessment of—

(I) the use of amounts made available to
carry out the veterans’ business center pro-
gram;

(IT) the effectiveness of the services pro-
vided by each private nonprofit organization
receiving financial assistance under the vet-
erans’ business center program;

(IIT) whether the services described in
clause (ii) are duplicative of services pro-
vided by other veteran service organizations,
programs of the Small Business Administra-
tion, or programs of another Federal depart-
ment or agency and, if so, recommendations
regarding how to alleviate the duplication of
the services; and

(IV) whether there are areas of the United
States in which there are not adequate en-
trepreneurial services for small business con-
cerns owned and controlled by veterans and,
if so, whether there is a veterans’ business
center established under the veterans’ busi-
ness center program providing services to
that area; and

(ii) recommendations, if any, for improving
the veteran’s business center program.

submitted
include an
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SEC. 3. REPORTING REQUIREMENT FOR INTER-
AGENCY TASK FORCE.

Section 32(c) of the Small Business Act (15
U.S.C. 657b(c)) is amended by adding at the
end the following:

‘“(4) REPORT.—Not less frequently than
twice each year, the Administrator shall
submit to Congress a report on the appoint-
ments made to and activities of the task
force.”.

SEC. 4. REPEAL AND RENEWAL OF GRANTS.

(a) DEFINITION.—In this section, the term
‘“‘covered grant, contract, or cooperative
agreement’ means a grant, contract, or co-
operative agreement that was—

(1) made or entered into under section
8(b)(17) of the Small Business Act (156 U.S.C.
637(b)(17)); and

(2) in effect on or before the date described
in subsection (b)(2).

(b) REPEAL.—

(1) IN GENERAL.—Section 8(b) of the Small
Business Act (15 U.S.C. 637(b)) is amended—

(A) in paragraph (15), by adding ‘‘and” at
the end;

(B) in paragraph (16), by striking *‘; and”
and inserting a period; and

(C) by striking paragraph (17).

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall take effect 60
days after the date of enactment of this Act.

(c) TRANSITIONAL RULES.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, a covered grant, con-
tract, or cooperative agreement shall remain
in full force and effect under the terms, and
for the duration, of the covered grant, con-
tract, or agreement.

(2) ADDITIONAL REQUIREMENTS.—ANy orga-
nization that was awarded or entered into a
covered grant, contract, or cooperative
agreement shall be subject to the require-
ments of section 32(g) of the Small Business
Act (15 U.S.C. 657b(g)) (as added by this Act).

(d) RENEWAL OF FINANCIAL ASSISTANCE.—
An organization that was awarded or entered
into a covered grant, contract, or coopera-
tive agreement may apply for a renewal of
the grant, contract, or agreement under the
terms and conditions described in section
32(g) of the Small Business Act (15 U.S.C.
657b(g)) (as added by this Act).

Ms. SNOWE. Mr. President, I rise
today, along with Senator MARY
LANDRIEU, Chair of the Senate Com-
mittee on Small Business and Entre-
preneurship, to introduce the Strength-
ening Entrepreneurship for America’s
Veterans Act. This critical legislation,
which is a slightly modified version of
language we included in S. 1229, the En-
trepreneurial Development Act of 2009,
will establish a nationwide Veterans’
Business Center program, housed at
the Small Business Administration, or
SBA, to tailor counseling and outreach
programs for aspiring veteran entre-
preneurs. This program will build on
the extraordinary work of the SBA’s
Office of Veterans Business Develop-
ment, headed by Bill Elmore, which
currently oversees eight such centers
and last year counseled or trained over
120,000 veterans.

According to the Department of Vet-
eran Affairs, almost 2 million brave
American men and women have de-
ployed to Afghanistan and Iraq since
the beginning of combat operations in
September 2001, nearly 1.2 million of
whom are now veterans. Regrettably,
the unemployment rate among these
veterans stands at 13.1 percent over

CONGRESSIONAL RECORD — SENATE

three percentage points higher than
the national average. It is critical that
when our Nation’s service-members re-
turn from duty, they receive the assist-
ance they deserve to seamlessly as-
similate back to civilian life.

Many of these veterans are aspiring
entrepreneurs seeking to open their
own business and live the American
dream. To assist them in their efforts,
our legislation establishes a Veterans’
Business Center program to create a
nationwide network of entrepreneurial
assistance centers for veterans and re-
servists, along with their spouses and
surviving spouses. Each center would
receive an annual grant between
$150,000 and $200,000 for a 5-year period,
followed by the opportunity for addi-
tional 5-year renewal periods. These
centers would provide specific edu-
cation, training, advice, and counseling
tailored to eligible individuals regard-
ing financing planning and access to
capital; management and business op-
erations; marketing and advertising;
procurement and contracting opportu-
nities; and other general small business
opportunities for reservists and their
spouses.

Furthermore, each district office
under the auspices of the SBA would be
required to designate one employee to
serve as a ‘‘veterans business owner-
ship representative’ responsible for in-
creasing coordination between that re-
gion’s Veterans’ Business Center and
SBA district office, to leverage re-
sources and perform outreach to a
greater number of veterans.

Additionally, our legislation will en-
sure proper oversight of the recently
formed Interagency Task Force on Vet-
erans Small Business Development by
requiring the SBA to issue biennial re-
ports to Congress regarding the estab-
lishment and progress of this body.
This task force was included in the
Military Reservist and Veteran Small
Business Reauthorization and Oppor-
tunity Act which Senator JOHN KERRY
and I fought for last Congress and
which was signed into law by former
President George W. Bush on February
14, 2008. After more than 2 years of
delay, the task force was finally estab-
lished by Executive Order on April 26 of
this year.

The purpose of the task force is to
coordinate the efforts of Federal agen-
cies necessary to increase capital and
business development opportunities
for, and increase the award of Federal
contracting opportunities to, small
businesses owned and controlled by
veterans. Given that we are fast ap-
proaching the ninth anniversary of the
commencement of Operation Enduring
Freedom, this type of coordinated and
targeted effort by our Federal govern-
ment is long overdue.

Finally, our bill includes several ad-
ditional reporting requirements to en-
sure that the Veterans’ Business Cen-
ter program is being administered ef-
fectively and providing truly unique
and proper resources, counseling, as-
sistance, and training to veterans. Be-
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cause credit to small businesses re-
mains stifled, one of these reports will
explore the sources of credit utilized by
veteran-owned small businesses, obsta-
cles faced by veterans trying to access
credit, and the extent to which deploy-
ment and other military responsibil-
ities affect the credit history of vet-
erans and reservists. This crucial re-
port will provide a detailed picture of
the access to credit landscape con-
fronting veteran entrepreneurs, and
will afford us an opportunity to make
necessary policy changes that alleviate
any challenges they face.

As our service-members and reserv-
ists answer our Nation’s call to duty,
we must similarly fulfill our obliga-
tions to help protect their livelihood
back home. That is why I am pleased
to be introducing this critical legisla-
tion today with Chair LANDRIEU, and I
pledge to push for its passage before
the end of this Congress.

Mr. UDALL of Colorado (for him-
self, Mr. WYDEN, Mr. BURRIS,
and Ms. STABENOW):

S. 3395. A bill to provide cost-sharing
assistance to improve access to the
markets of foreign countries for energy
efficiency products and renewable en-
ergy products exported by small- and
medium-sized businesses in the United
States, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.

Mr. UDALL of Colorado. Mr. Presi-
dent, I rise today to speak about the
Renewable Energy Market Access Pro-
gram Act, or REMAP Act, which I in-
troduced to help grow American renew-
able energy and energy efficiency ex-
ports abroad. This bill would help
small- and medium-sized renewable en-
ergy businesses promote, export and ul-
timately penetrate foreign markets.

I know my colleagues are well aware
of the importance of exports to our Na-
tion’s economy, as evidenced by their
support for efforts to increase Amer-
ican competitiveness abroad. I am also
encouraged by the President’s National
Export Initiative and its goal to double
American exports over the next five
years. This effort will be critical to a
full economic recovery and I encourage
the administration to continue its
work; however, I believe that we need
to do more to support a sector that
shows tremendous growth potential.

In 2009, $162 billion was invested in
clean energy worldwide, and it is esti-
mated that this investment will in-
crease to $200 billion in 2010. Addition-
ally, 90 percent of worldwide invest-
ments in renewable energy goods occur
in G20 countries and the developing
world is projected to comprise 80 per-
cent of the world’s future energy de-
mand. While I continue in my belief
that the United States must remain
competitive in both public and private
domestic investments in renewable en-
ergy, I also believe that we cannot ig-
nore the growing potential for Amer-
ican businesses to access markets
abroad. Growing private and public in-
vestment in the global economy means
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growing markets for American compa-
nies of all sizes here at home—which
translates into sustainable, well-pay-
ing jobs. In this economic climate, I
know the most important thing on ev-
eryone’s mind—Democrats and Repub-
licans alike—is putting people back to
work. However, those small- and me-
dium-sized businesses and companies,
which are the engine for our domestic
economy, are likely to need more as-
sistance in accessing these growing for-
eign renewable energy markets. This is
why I have filed legislation that fo-
cuses on equipping small- and medium-
sized enterprises with the tools they
need to access foreign markets and
thereby strengthening our domestic
economy and creating jobs.

My legislation would support the pro-
motion of American renewable energy
and energy efficiency products abroad
by creating a Renewable Energy Mar-
ket Access Program or REMAP.
Through REMAP, trade associations
and State-regional trade groups would
apply to the U.S. Department of Com-
merce and enter into cooperative
agreements to provide marketing and
trade assistance to small and medium-
sized companies in the renewable en-
ergy and energy efficiency sectors. The
assistance would help facilitate the ex-
port of their goods to existing and new
foreign markets. The agreements
would also offer eligible participants
an opportunity to share the costs re-
lated to innovative marketing and pro-
motion activities. The public funding
for any one application would never ex-
ceed 50 percent of the total cost of the
proposal, ensuring buy-in from the ap-
plicant and an ongoing working rela-
tionship with the Department of Com-
merce. In sum, this bill will help
streamline access to the global mar-
ketplace for small business and help
promote American renewable energy
and energy efficiency products over-
seas.

I would like to highlight a sector in
the renewable energy industry that
could make good use of the REMAP
program and in turn help strengthen
the American clean energy manufac-
turing sector. The small wind sector is
just one renewable energy area that
has recently experienced strong growth
and has great potential. According to
industry statistics, the U.S. small wind
market grew by 15 percent in 2009 de-
spite our economic challenges. What
has been even more encouraging is that
approximately 95 percent of units sold
in the U.S. in 2009 were produced by
U.S. manufacturers. Not only is the
U.S. small wind industry working to
meet our growing domestic appetite for
small-wind generation, it is also poised
to be a growing force in the global mar-
ket. In 2009, U.S. manufacturers ac-
counted for 47 percent of global small
wind sales and exports accounted for
approximately 36 percent of U.S. manu-
facturers’ sales, which represents an
eight percent increase from 2008. As
countries develop energy policies that
drive investment in their renewable en-
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ergy economy, our domestic renewable
energy industry will see its potential
to export grow. The question that re-
mains is: how do we ensure that Amer-
ican small wind producers realize their
full potential to help meet the global
demand for the goods they produce?
The answer is through efforts to pro-
mote U.S. renewable energy and energy
efficiency products abroad. I believe
that the U.S. can grow as a leader, not
just in small wind, but in all sectors of
renewable energy and I believe that
REMAP can help take us there.

I want to be clear that I strongly be-
lieve that this legislation is an impor-
tant step in the right direction to sup-
port a growing industry, but I want to
acknowledge that there is more that
needs to be done to ensure that our
country’s renewable energy goods have
fair access to foreign markets. Con-
gress must find sensible policy mecha-
nisms to address the unfair trade bar-
riers and other anti-competitive tac-
tics that are used to keep our goods
from the shores of other nations with
which we have stable relations, and we
should continue having conversations
on how these matters can be best ad-
dressed. But no matter the situation,
we must stand in support of our domes-
tic small businesses and provide them
the resources they need to help them
access new and growing markets, while
we fight to ensure fairness in the glob-
al economy. I urge my colleagues to
join me in supporting this legislation.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 3395

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Renewable
Energy Market Access Program Act’.

SEC. 2. DEFINITIONS.

In this Act:

(1) ENERGY EFFICIENCY PRODUCT.—The term
“‘energy efficiency product’ means any prod-
uct, technology, or component of a product
that—

(A) as compared with products, tech-
nologies, or components of products being
deployed at the time for widespread commer-
cial use in the country in which the product,
technology, or component will be used—

(i) substantially increases the energy effi-
ciency of buildings, industrial or agricul-
tural processes, or electricity transmission,
distribution, or end-use consumption; or

(ii) substantially increases the energy effi-
ciency of the transportation system; and

(B) results in no significant incremental
adverse effects on public health or the envi-
ronment.

(2) RENEWABLE ENERGY.—The term ‘‘renew-
able energy’ means energy generated by a
renewable energy resource.

(3) RENEWABLE ENERGY PRODUCT.—The term
‘“‘renewable energy product’ means any prod-
uct, technology, or component of a product
used in the development or production of re-
newable energy.

(4) RENEWABLE ENERGY RESOURCE.—The
term ‘‘renewable energy resource’’ means
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solar, wind, ocean, tidal, geothermal energy,
biofuel, biomass, hydropower, or
hydrokinetic energy.

(6) SMALL- AND MEDIUM-SIZED BUSINESS.—
The term ‘‘small- and medium-sized busi-
ness’”’ means—

(A) a small business concern (as that term
used in section 3 of the Small Business Act
(15 U.S.C. 632)); and

(B) a business the Secretary of Commerce
determines to be small- or medium-sized,
based on factors that include the structure
of the industry, the amount of competition
in the industry, the average size of busi-
nesses in the industry, and costs and barriers
associated with entering the industry.

SEC. 3. COST-SHARING ASSISTANCE WITH RE-
SPECT TO THE EXPORTATION OF EN-
ERGY EFFICIENCY PRODUCTS AND
RENEWABLE ENERGY PRODUCTS.

(a) IN GENERAL.—The Under Secretary for
International Trade of the Department of
Commerce (in this section referred to as the
“Under Secretary’’) shall establish and carry
out a program to provide cost-sharing assist-
ance to eligible organizations—

(1) to improve access to the markets of for-
eign countries for energy efficiency products
and renewable energy products exported by
small- and medium-sized businesses in the
United States; and

(2) to assist small- and medium-sized busi-
nesses in the United States in obtaining
services and other assistance with respect to
exporting energy efficiency products and re-
newable energy products, including services
and assistance available from the Depart-
ment of Commerce and other Federal agen-
cies.

(b) ELIGIBLE ORGANIZATIONS.—An eligible
organization is a nonprofit trade association
in the United States or a State or regional
organization that promotes the exportation
and sale of energy efficiency products or re-
newable energy products.

(c) APPLICATION PROCESS.—An eligible or-
ganization shall submit an application for
cost-sharing assistance under subsection
(a)—

(1) at such time and in such manner as the
Under Secretary may require; and

(2) that contains a plan that describes the
activities the organization plans to carry out
using the cost-sharing assistance provided
under subsection (a).

(d) AWARDING COST-SHARING ASSISTANCE.—

(1) IN GENERAL.—The Under Secretary shall
establish a process for granting applications
for cost-sharing assistance under subsection
(a) that includes a competitive review proc-
ess.

(2) PRIORITY FOR INNOVATIVE IDEAS.—In
awarding cost-sharing assistance under sub-
section (a), the Under Secretary shall give
priority to an eligible organization that in-
cludes in the plan of the organization sub-
mitted under subsection (c¢)(2) innovative
ideas for improving access to the markets of
foreign countries for energy efficiency prod-
ucts and renewable energy products exported
by small- and medium-sized businesses in the
United States.

(e) LEVEL OF COST-SHARING ASSISTANCE.—

(1) IN GENERAL.—Subject to paragraph (2),
the Under Secretary shall determine an ap-
propriate percentage of the cost of carrying
out a plan submitted by an eligible organiza-
tion under subsection (c)(2) to be provided in
the form of assistance under this section.

(2) LIMITATION.—Assistance provided under
this section may not exceed 50 percent of the
cost of carrying out the plan of an eligible
organization.

SEC. 4. REPORT.

Not later than 180 days after the date of
the enactment of this Act, the Secretary of
Commerce, in consultation with the Sec-
retary of Energy, shall submit to Congress a
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report on the export promotion needs of
businesses in the United States that export
energy efficiency products or renewable en-
ergy products.
SEC. 5. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Secretary of Commerce to carry out this
Act—

(1) $15,000,000 for fiscal year 2011;

(2) $16,000,000 for fiscal year 2012;

(3) $17,000,000 for fiscal year 2013;

(4) $18,000,000 for fiscal year 2014; and

(5) $19,000,000 for fiscal year 2015.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 536—DESIG-
NATING JUNE 1, 2010, AS “DEC-
LARATION OF CONSCIENCE DAY
IN COMMEMORATION OF THE
60TH ANNIVERSARY OF THE
LANDMARK “DECLARATION OF
CONSCIENCE” SPEECH DELIV-
ERED BY SENATOR MARGARET
CHASE SMITH ON THE FLOOR OF
THE UNITED STATES SENATE

Ms. SNOWE (for herself and Ms. COL-
LINS) submitted the following resolu-
tion; which was considered and agreed
to:

S. RES. 536

Whereas on June 1, 1950, Senator Margaret
Chase Smith of the State of Maine, in her
first major speech on the floor of the Senate,
delivered a courageous and heroic speech re-
sponding to the contemptible actions and
words of Senator Joseph McCarthy from the
State of Wisconsin;

Whereas in 15 minutes, Senator Smith ac-
complished a task that 94 of her male col-
leagues did not dare to attempt;

Whereas Senator Smith had the will and
integrity to speak out vigorously when si-
lence was a safer course;

Whereas through the power of her iconic
words, Senator Smith challenged a giant of
demagoguery, prompting financier and presi-
dential advisor, Bernard Baruch, to say that
“had a man made that speech, he would have
become the next President of the United
States’’;

Whereas Senator Smith, because of her
bravery both in politics and in life, inspired
millions of young girls, and became a role
model for countless more women across the
United States, who had never before thought
that women could aspire to any kind of pub-
lic office;

Whereas Senator Smith was a legendary
and undeniable force of civic good and polit-
ical courage, whose bravery, civility, com-
passion, and integrity are woven indelibly
into the fabric of the greatness of the United
States;

Whereas Senator Smith was a much-be-
loved and universally admired daughter of
the State of Maine and forever the pride of
Skowhegan, Maine, her birthplace and home;

Whereas Senator Smith was a teacher,
telephone operator, newspaper woman, office
manager, secretary, wife, Congresswoman,
and Senator;

Whereas Senator Smith was the first
woman to be elected to both Houses of Con-
gress; and

Whereas Senator Smith was—

(1) a timeless leader for the State of Maine
and the United States;

(2) a friend to freedom and the public trust;

(3) a fearless defender of democracy and
the bedrock principles of democracy; and

(4) above all else, a Stateswoman and pub-
lic servant who belongs not just to the State
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of Maine and the United States, but to the
ages: Now, therefore, be it

Resolved, That the Senate—

(1) designates June 1, 2010, as ‘‘Declaration
of Conscience Day’’;

(2) recognizes the 60th anniversary of the
landmark ‘‘Declaration of Conscience”
speech delivered by Senator Margaret Chase
Smith;

(3) honors the heroism of the immortal
words and actions of Senator Smith; and

(4) pays tribute to the integrity and cour-
age of Senator Smith, which reverberates to
this day.

——

AMENDMENTS SUBMITTED AND
PROPOSED

SA 4148. Mr. DODD submitted an amend-
ment intended to be proposed to amendment
SA 4081 submitted by Mr. HATCH and in-
tended to be proposed to the amendment SA
3739 proposed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill S. 3217,
to promote the financial stability of the
United States by improving accountability
and transparency in the financial system, to
end ‘‘too big to fail’’, to protect the Amer-
ican taxpayer by ending bailouts, to protect
consumers from abusive financial services
practices, and for other purposes; which was
ordered to lie on the table.

SA 4149. Mr. LUGAR submitted an amend-
ment intended to be proposed to amendment
SA 4050 submitted by Mr. CARDIN (for him-
self, Mr. LUGAR, Mr. DURBIN, Mr. SCHUMER,
Mr. FEINGOLD, Mr. MERKLEY, Mr. JOHNSON,
and Mr. WHITEHOUSE) to the amendment SA
3739 proposed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 4150. Mr. DODD submitted an amend-
ment intended to be proposed to amendment
SA 4073 submitted by Mr. ENzI (for himself,
Mr. SHELBY, and Mr. GRASSLEY) and intended
to be proposed to the amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 4151. Ms. CANTWELL submitted an
amendment intended to be proposed to
amendment SA 3789 proposed by Mr.
BROWNBACK (for himself, Mr. BOND, and Mr.
INHOFE) to the amendment SA 3739 proposed
by Mr. REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

SA 4152. Mr. CORNYN submitted an
amendment intended to be proposed to
amendment SA 3776 proposed by Mr. SPECTER
(for himself, Mr. REED, Mr. KAUFMAN, Mr.
DURBIN, Mr. HARKIN, Mr. LEAHY, Mr. LEVIN,
Mr. MENENDEZ, Mr. WHITEHOUSE, Mr.
FRANKEN, Mr. FEINGOLD, and Mr. MERKLEY)
to the amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 4153. Mr. McCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4154. Mr. McCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4155. Mr. McCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4156. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4157. Mr. McCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.
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SA 4158. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4159. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4160. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4161. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4162. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4163. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4164. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4165. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4166. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4167. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4168. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4169. Mr. MCCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4170. Mr. McCONNELL submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 4171. Mr. McCONNELL submitted an
amendment intended to be proposed to
amendment SA 3776 proposed by Mr. SPECTER
(for himself, Mr. REED, Mr. KAUFMAN, Mr.
DURBIN, Mr. HARKIN, Mr. LEAHY, Mr. LEVIN,
Mr. MENENDEZ, Mr. WHITEHOUSE, Mr.
FRANKEN, Mr. FEINGOLD, and Mr. MERKLEY)
to the amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 4172. Mr. DODD proposed an amend-
ment to the bill H.R. 4173, to promote the fi-
nancial stability of the United States by im-
proving accountability and transparency in
the financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer by
ending bailouts, to protect consumers from
abusive financial services practices, and for
other purposes.

————
TEXT OF AMENDMENTS

SA 4148. Mr. DODD submitted an
amendment intended to be proposed to
amendment SA 4081 submitted by Mr.
HATCH and intended to be proposed to
the amendment SA 3739 proposed by
Mr. REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
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protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

In lieu of the matter proposed to be in-
serted, insert the following: ‘‘and, when pro-
mulgating a final rule, shall set forth in the
adopting release such consideration of the
potential benefits and costs of the rule’’.

SA 4149. Mr. LUGAR submitted an
amendment intended to be proposed to
amendment SA 4050 submitted by Mr.
CARDIN (for himself, Mr. LUGAR, Mr.
DURBIN, Mr. SCHUMER, Mr. FEINGOLD,
Mr. MERKLEY, Mr. JOHNSON, and Mr.
WHITEHOUSE) to the amendment SA
3739 proposed by Mr. REID (for Mr.
DopD (for himself and Mrs. LINCOLN))
to the bill S. 3217, to promote the fi-
nancial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
““too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

In lieu of the matter proposed to be in-
serted, insert the following: ‘‘effective.

SEC. 995. ENERGY AND ENVIRONMENTAL MAR-
KETS ADVISORY COMMITTEE.

(a) REPEAL.—Notwithstanding any other
provision of this Act, section 911 of this Act
is repealed, effective on the date of enact-
ment of this Act, and shall have no force or
effect on or after that date of enactment.

(b) INVESTOR ADVISORY COMMITTEE ESTAB-
LISHED.—Title I of the Securities Exchange
Act of 1934 (156 U.S.C. 78a et seq.) is amended
by adding at the end the following:

“SEC. 39. INVESTOR ADVISORY COMMITTEE.

‘‘(a) ESTABLISHMENT AND PURPOSE.—

‘(1) ESTABLISHMENT.—There is established
within the Commission the Investor Advi-
sory Committee (referred to in this section
as the ‘Committee’).

‘(2) PURPOSE.—The Committee shall—

““(A) advise and consult with the Commis-
sion on—

‘(i) regulatory priorities of the Commis-
sion;

‘“(ii) issues relating to the regulation of se-
curities products, trading strategies, and fee
structures, and the effectiveness of disclo-
sure;

‘“(iii) initiatives to protect investor inter-
ests, including initiatives to protect inves-
tors against the material risks to investors
associated with companies in the extractive
industries sector, including—

I unique tax, regulatory, and
reputational risks, in the form of country-
specific considerations;

‘“(IT) the substantial capital employed in
the extractive industries, and the often
opaque and unaccountable management of
natural resource revenues by foreign govern-
ments; and

‘“(III) the potential for unstable and high-
cost operating environments for multi-
national companies operating in foreign
countries; and

‘‘(iv) initiatives to promote investor con-
fidence and the integrity of the securities
marketplace;

‘(B) submit to the Commission such find-
ings and recommendations as the Committee
determines are appropriate, including rec-
ommendations for proposed legislative
changes; and
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“(C) submit to the Commission and to Con-
gress an annual report on significant inves-
tor exposure to risk, potential for market
disruption, or other information, as the
Committee determines is necessary to en-
sure investor protection, including informa-
tion reported to the Commission under sub-
section (k).

““(b) MEMBERSHIP.—

‘(1) IN GENERAL.—The members of the
Committee shall be—

‘‘(A) the Investor Advocate;

‘““(B) a representative of State securities
commissions;

‘“(C) a representative of the interests of
senior citizens; and

‘(D) not fewer than 10, and not more than
20, members appointed by the Commission,
from among individuals who—

‘(1) represent the interests of individual
equity and debt investors, including inves-
tors in mutual funds;

‘“(ii) represent the interests of institu-
tional investors, including the interests of
pension funds and registered investment
companies;

‘“(iii) are knowledgeable about investment
issues and decisions; and

‘“(iv) have reputations of integrity.

‘(2) TERM.—Each member of the Com-
mittee appointed under paragraph (1)(B)
shall serve for a term of 4 years.

“(3) MEMBERS NOT COMMISSION EMPLOY-
EES.—Members appointed under paragraph
(1)(B) shall not be deemed to be employees or
agents of the Commission solely because of
membership on the Committee.

‘“(c) CHAIRMAN; VICE CHAIRMAN;
RETARY; ASSISTANT SECRETARY.—

‘(1) IN GENERAL.—The members of the
Committee shall elect, from among the
members of the Committee—

‘“(A) a chairman, who may not be employed
by an issuer;

‘“(B) a vice chairman, who may not be em-
ployed by an issuer;

‘(C) a secretary; and

(D) an assistant secretary.

‘“(2) TERM.—Each member elected under
paragraph (1) shall serve for a term of 3 years
in the capacity for which the member was
elected under paragraph (1).

¢“(d) MEETINGS.—

‘(1) FREQUENCY OF MEETINGS.—The Com-
mittee shall meet—

‘“(A) not less frequently than twice annu-
ally, at the call of the chairman of the Com-
mittee; and

‘(B) from time to time, at the call of the
Commission.

‘“(2) NOTICE.—The chairman of the Com-
mittee shall give the members of the Com-
mittee written notice of each meeting, not
later than 2 weeks before the date of the
meeting.

‘““(e) COMPENSATION AND TRAVEL EX-
PENSES.—Each member of the Committee
who is not a full-time employee of the
United States shall—

‘(1) be compensated at a rate not to exceed
the daily equivalent of the annual rate of
basic pay in effect for a position at level V of
the Executive Schedule under section 5316 of
title 5, United States Code, for each day dur-
ing which the member is engaged in the ac-
tual performance of the duties of the Com-
mittee; and

‘“(2) while away from the home or regular
place of business of the member in the per-
formance of services for the Committee, be
allowed travel expenses, including per diem
in lieu of subsistence, in the same manner as
persons employed intermittently in the Gov-
ernment service are allowed expenses under
section 5703(b) of title 5, United States Code.

‘“(f) STAFF.—The Commission shall make
available to the Committee such staff as the
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chairman of the Committee determines are
necessary to carry out this section.

‘(g) REVIEW BY COMMISSION.—The Commis-
sion shall—

‘(1) review the findings and recommenda-
tions of the Committee

‘(2) make recommendations to the Com-
mission on the advisability of making public
the information required to be disclosed
under subsection (k); and

‘“(3) each time the Committee submits a
finding or recommendation to the Commis-
sion under paragraph (1), issue a public
statement—

““(A) assessing the finding or recommenda-
tion of the Committee; and

‘(B) disclosing the action, if any, the Com-
mission intends to take with respect to the
finding or recommendation.

““(h) COMMITTEE FINDINGS.—Nothing in this
section shall require the Commission to
agree to or act upon any finding or rec-
ommendation of the Committee.

‘(1) FEDERAL ADVISORY COMMITTEE ACT.—
The Federal Advisory Committee Act (b
U.S.C. App.) shall not apply with respect to
the Committee and its activities.

“(j) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to the
Commission such sums as are necessary to
carry out this section.

“(k) DISCLOSURE OF PAYMENTS BY RE-
SOURCE EXTRACTION ISSUERS.—

‘(1) DEFINITIONS.—In this subsection—

‘“(A) the term ‘commercial development of
oil, natural gas, or minerals’ includes explo-
ration, extraction, processing, export, and
other significant actions relating to oil, nat-
ural gas, or minerals, or the acquisition of a
license for any such activity, as determined
by the Commission;

‘(B) the term ‘foreign government’ means
a foreign government, a department, agency,
or instrumentality of a foreign government,
or a company owned by a foreign govern-
ment, as determined by the Commission;

‘(C) the term ‘payment’—

‘(i) means a payment that is—

“(I) made to further the commercial devel-
opment of oil, natural gas, or minerals; and

“(IT1) not de minimis; and

‘‘(ii) includes taxes, royalties, fees (includ-
ing license fees), production entitlements,
bonuses, and other material benefits, that
the Commission, consistent with the guide-
lines of the Extractive Industries Trans-
parency Initiative (to the extent prac-
ticable), determines are part of the com-
monly recognized revenue stream for the
commercial development of oil, natural gas,
or minerals; and

‘(D) the term ‘resource extraction issuer’
means an issuer that—

‘(i) is required to file an annual report
with the Commission; and

‘‘(ii) engages in the commercial develop-
ment of oil, natural gas, or minerals.

*“(2) DISCLOSURE.—

“(A) INFORMATION REQUIRED.—In order to
assist the Committee in carrying out the du-
ties of the Committee under subsection
(a)(2), not later than 270 days after the date
of enactment of the Restoring American Fi-
nancial Stability Act of 2010, the Commis-
sion shall issue final rules that require each
resource extraction issuer to include in an
annual report of the resource extraction
issuer information relating to any payment
made by the resource extraction issuer, a
subsidiary of the resource extraction issuer,
or an entity under the control of the re-
source extraction issuer to a foreign govern-
ment or the Federal Government for the pur-
pose of the commercial development of oil,
natural gas, or minerals, including—

‘(i) the type and total amount of such pay-
ments made for each project of the resource
extraction issuer relating to the commercial
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development of oil, natural gas, or minerals;
and

‘‘(ii) the type and total amount of such
payments made to each government.

‘(B) CONSULTATION IN RULEMAKING.—In
issuing rules under subparagraph (A), the
Commission may consult with any agency or
entity that the Commission determines is
relevant.

‘“(C) EFFECTIVE DATE.—With respect to
each resource extraction issuer, the final
rules issued under subparagraph (A) shall
take effect on the date on which the resource
extraction issuer is required to submit an
annual report relating to the fiscal year of
the resource extraction issuer that ends not
earlier than 1 year after the date on which
the Commission issues final rules under sub-
paragraph (A).

“(3) AVAILABILITY OF INFORMATION.—The
Commission shall make available to the
Committee a compilation of the information
required to be submitted under the rules
issued under paragraph (2)(A).”.

SA 4150. Mr. DODD submitted an
amendment intended to be proposed to
amendment SA 4073 submitted by Mr.
ENzI (for himself, Mr. SHELBY, and Mr.
GRASSLEY) and intended to be proposed
to the amendment SA 3739 proposed by
Mr. REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1, strike lines 3 through 6 and in-
sert the following:

(s) CONSUMER PRIVACY.—

(1) IN GENERAL.—Notwithstanding any
other provision of this title, the Bureau may
not obtain from a covered person any person-
ally identifiable financial information about
a consumer from the financial records of the
covered person, except—

(A) if the financial records are reasonably
described in a request by the Bureau and the
consumer provides written permission for
the disclosure of such information by the
covered person to the Bureau; or

(B) as may be specifically permitted or re-
quired under other provisions of law, and in
accordance with the Right to Financial Pri-
vacy Act of 1978 (12 U.S.C. 3401 et seq.).

(2) TREATMENT OF COVERED PERSON.—With
respect to the application of any provision of
the Right to Financial Privacy Act of 1978 to
a disclosure by a covered person subject to
section 1022(c), the covered person shall be
treated as if it were a ‘‘financial institu-
tion”’, as that term is defined in section 1101
of that Act (12 U.S.C. 3401).

SA 4151. Ms. CANTWELL submitted
an amendment intended to be proposed
to amendment SA 3789 proposed by Mr.
BROWNBACK (for himself, Mr. BOND, and
Mr. INHOFE) to the amendment SA 3739
proposed by Mr. REID (for Mr. DoDbD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
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practices, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:
SEC. . CONTRACT ENFORCEMENT BETWEEN

ELIGIBLE COUNTERPARTIES.

Notwithstanding any other provision of
this Act, section 22(a) of the Commodity Ex-
change Act (7 U.S.C. 25(a)) is amended by
striking paragraph (4) and inserting the fol-
lowing:

‘“(4) CONTRACT ENFORCEMENT BETWEEN ELI-
GIBLE COUNTERPARTIES.—

‘““(A) IN GENERAL.—No hybrid instrument
sold to any investor shall be void, voidable,
or unenforceable, and no party to a hybrid
instrument shall be entitled to rescind, or
recover any payment made with respect to,
the hybrid instrument under this section or
any other provision of Federal or State law,
based solely on the failure of the hybrid in-
strument to comply with the terms or condi-
tions of section 2(f) or regulations of the
Commission, unless there is a knowing fail-
ure by a party to comply with the terms and
conditions of section 2(f) or regulations of
the Commission.

‘(B) SwaPs.—Unless there is a knowing
failure by a party to comply with the manda-
tory clearing requirement for swaps under
section 2(h), no agreement, contract, or
transaction between eligible contract par-
ticipants or persons reasonably believed to
be eligible contract participants shall be
void, voidable, or unenforceable, and no
party to an agreement, contract, or trans-
action shall be entitled to rescind, or recover
any payment made with respect to, the
agreement, contract, or transaction under
this section or any other provision of Fed-
eral or State law, based solely on the failure
of the agreement, contract, or transaction—

‘(i) to meet the definition of a swap under
section la; or

‘‘(i1) to be cleared in accordance with sec-
tion 2(h)(1).”.

SA 4152. Mr. CORNYN submitted an
amendment intended to be proposed to
amendment SA 3776 proposed by Mr.
SPECTER (for himself, Mr. REED, Mr.
KAUFMAN, Mr. DURBIN, Mr. HARKIN, Mr.
LEAHY, Mr. LEVIN, Mr. MENENDEZ, Mr.
WHITEHOUSE, Mr. FRANKEN, Mr. FEIN-
GOLD, and Mr. MERKLEY) to the amend-
ment SA 3739 proposed by Mr. REID (for
Mr. DopD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after the word ‘‘sec.” and insert
the following:
929D. AUTHORITY TO IMPOSE CIVIL PENALTIES

IN CEASE-AND-DESIST PRO-
CEEDINGS.

(a) UNDER THE SECURITIES ACT OF 1933.—
Section 8A of the Securities Act of 1933 (15
U.S.C. 7T7Th-1) is amended by adding at the
end the following:

“(g) AUTHORITY To IMPOSE MONEY PEN-
ALTIES.—

‘(1) GROUNDS.—In any cease-and-desist
proceeding under subsection (a), the Com-
mission may impose a civil penalty on a per-
son, if the Commission finds, on the record,
after notice and opportunity for hearing,
that—
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‘‘(A) the person—

‘(i) is violating or has violated any provi-
sion of this title, or any rule or regulation
issued under this title; or

‘“(ii) is or was a cause of the violation of
any provision of this title, or any rule or reg-
ulation thereunder; and

‘(B) the imposition of the penalty is in the
public interest.

¢(2) MAXIMUM AMOUNT OF PENALTY.—

““(A) FIRST TIER.—The maximum amount of
a penalty for each act or omission described
in paragraph (1) shall be $7,500 for a natural
person or $75,000 for any other person.

‘“(B) SECOND TIER.—Notwithstanding sub-
paragraph (A), if the act or omission de-
scribed in paragraph (1) involved fraud, de-
ceit, manipulation, or deliberate or reckless
disregard of a regulatory requirement, the
maximum amount of penalty for each act or
omission shall be $75,000 for a natural person
or $375,000 for any other person.

‘(C) THIRD TIER.—Notwithstanding sub-
paragraphs (A) and (B), the maximum
amount of penalty for each act or omission
described in paragraph (1) shall be $150,000
for a natural person or $725,000 for any other
person, if—

‘(i) the act or omission involved fraud, de-
ceit, manipulation, or deliberate or reckless
disregard of a regulatory requirement; and

‘“(ii) the act or omission directly or indi-
rectly resulted in—

“(I) substantial losses or created a signifi-
cant risk of substantial losses to other per-
sons; or

“(IT) substantial pecuniary gain to the per-
son who committed the act or omission.

‘(3) EVIDENCE CONCERNING ABILITY TO
PAY.—In any proceeding in which the Com-
mission may impose a penalty under this
section, a respondent may present evidence
of the ability of the respondent to pay such
penalty. The Commission may, in its discre-
tion, consider such evidence in determining
whether such penalty is in the public inter-
est. Such evidence may relate to the extent
of the ability of the respondent to continue
in business and the collectability of a pen-
alty, taking into account any other claims of
the United States or third parties upon the
assets of the respondent and the amount of
the assets of the respondent.”.

(b) UNDER THE SECURITIES EXCHANGE ACT
OF 1934.—Section 21B(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78u-2(a)) is
amended—

(1) by striking the undesignated matter
immediately following paragraph (4);

(2) in the matter preceding paragraph (1),
by inserting after ‘‘opportunity for hearing,”’
the following: ‘‘that such penalty is in the
public interest and’’;

(3) by redesignating paragraphs (1) through
(4) as subparagraphs (A) through (D), respec-
tively, and adjusting the subparagraph mar-
gins accordingly;

(4) by striking ‘“‘In any proceeding’’ and in-
serting the following:

‘(1) IN GENERAL.—In any proceeding’’; and

(5) by adding at the end the following:

‘“(2) CEASE-AND-DESIST PROCEEDINGS.—In
any proceeding instituted under section 21C
against any person, the Commission may im-
pose a civil penalty, if the Commission finds,
on the record after notice and opportunity
for hearing, that such person—

““(A) is violating or has violated any provi-
sion of this title, or any rule or regulation
issued under this title; or

‘“(B) is or was a cause of the violation of
any provision of this title, or any rule or reg-
ulation issued under this title.”.

(¢c) UNDER THE INVESTMENT COMPANY ACT
OF 1940.—Section 9(d)(1) of the Investment
Company Act of 1940 (15 U.S.C. 80a-9(d)(1)) is
amended—
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(1) by striking the matter immediately fol-
lowing subparagraph (C);

(2) in the matter preceding subparagraph
(A), by inserting after “‘opportunity for hear-
ing,” the following: ‘‘that such penalty is in
the public interest, and’’;

(3) by redesignating subparagraphs (A)
through (C) as clauses (i) through (iii), re-
spectively, and adjusting the clause margins
accordingly;

(4) by striking ‘“‘In any proceeding’’ and in-
serting the following:

‘“‘(A) IN GENERAL.—In any proceeding’’; and

(5) by adding at the end the following:

‘“(B) CEASE-AND-DESIST PROCEEDINGS.—In
any proceeding instituted pursuant to sub-
section (f) against any person, the Commis-
sion may impose a civil penalty if the Com-
mission finds, on the record, after notice and
opportunity for hearing, that such person—

‘‘(i) is violating or has violated any provi-
sion of this title, or any rule or regulation
issued under this title; or

‘“(ii) is or was a cause of the violation of
any provision of this title, or any rule or reg-
ulation issued under this title.”.

(d) UNDER THE INVESTMENT ADVISERS ACT
OF 1940.—Section 203(i)(1) of the Investment
Advisers Act of 1940 (15 U.S.C. 80b-3(i)(1)) is
amended—

(1) by striking the undesignated matter
immediately following subparagraph (D);

(2) in the matter preceding subparagraph
(A), by inserting after ‘“‘opportunity for hear-
ing,” the following: ‘‘that such penalty is in
the public interest and’’;

(3) by redesignating subparagraphs (A)
through (D) as clauses (i) through (iv), re-
spectively, and adjusting the clause margins
accordingly;

(4) by striking ‘“‘In any proceeding’ and in-
serting the following:

‘“‘(A) IN GENERAL.—In any proceeding’’; and

(5) by adding at the end the following:

‘“(B) CEASE-AND-DESIST PROCEEDINGS.—In
any proceeding instituted pursuant to sub-
section (k) against any person, the Commis-
sion may impose a civil penalty if the Com-
mission finds, on the record, after notice and
opportunity for hearing, that such person—

‘(i) is violating or has violated any provi-
sion of this title, or any rule or regulation
issued under this title; or

‘“(ii) is or was a cause of the violation of
any provision of this title, or any rule or reg-
ulation issued under this title.”.

SA 4153. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of the amendment add the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
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gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(c) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle’” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
‘“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 1 day after
the date of enactment.

SA 4154. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
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outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of the amendment add the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘“‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and
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(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 2 days after
the date of enactment.

SA 4155. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of the amendment, add the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and
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(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
‘“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 3 days after
the date of enactment.

SA 4156. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
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eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 1 day after
the date of enactment.

SA 4157. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;
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(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103(d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 2 days after
the date of enactment.

SA 4158. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail’’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
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for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reaul may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(c) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103(d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.
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(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 5 days after
the date of enactment.

SA 4159. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail’’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
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dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 6 days after
the date of enactment.

SA 4160. Mr. McDONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail’’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(c) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.
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(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle’” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
‘“‘motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 7 days after
the date of enactment.

SA 4161. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—
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(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) No IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘“‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103(d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 8 days after
the date of enactment.

SA 4162. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail’’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:
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Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103(d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
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resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 9 days after
the date of enactment.

SA 4163. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
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sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 10 days after
the date of enactment.

SA 4164. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

SEC. 1030. EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
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Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 11 days after
the date of enactment.

SA 4165. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—
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(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(c) No IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle”” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
‘“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 3 days after
the date of enactment.

SA 4166. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:
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Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
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resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 4 days after
the date of enactment.

SA 4167. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
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sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
‘“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 12 days after
the date of enactment.

SA 4168. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reaul may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
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Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 13 days after
the date of enactment.

SA 4169. Mr. MCCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail”’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

Strike all after (a) and insert the fol-
lowing.

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—
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(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(¢) No IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘“‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 14 days after
the date of enactment.

SA 4170. Mr. McCONNELL submitted
an amendment intended to be proposed
by him to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail’’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:
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Strike all after (a) and insert the fol-
lowing:

EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is predomi-
nantly engaged in the sale and servicing of
motor vehicles, the leasing and servicing of
motor vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential or commercial mort-
gages and self-financing transactions involv-
ing real property;

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases are provided directly to consumers;
and

(B) the contract governing such extension
of retail credit or retail leases is not pre-
dominantly assigned to a third-party finance
or leasing source; or

(3) offers or provides a consumer financial
product or service not involving or related to
the sale, financing, leasing, rental, repair,
refurbishment, maintenance, or other serv-
icing of motor vehicles, motor vehicle parts,
or any related or ancillary product or serv-
ice.

(c) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of this
Act, the consumer financial protection func-
tions of the Board of Governors and the Fed-
eral Trade Commission shall not be trans-
ferred to the Director or the Bureau to the
extent such functions are with respect to a
person described under subsection (a).

(e) COORDINATION WITH OFFICE OF SERVICE
MEMBER AFFAIRS.—The Board of Governors
and the Federal Trade Commission shall co-
ordinate with the Office of Service Member
Affairs, to ensure that—

(1) service members and their families are
educated and empowered to make better in-
formed decisions regarding consumer finan-
cial products and services offered by motor
vehicle dealers, with a focus on motor vehi-
cle dealers in the proximity of military in-
stallations; and

(2) complaints by service members and
their families concerning such motor vehicle
dealers are effectively monitored and re-
sponded to, and where appropriate, enforce-
ment action is pursued by the authorized
agencies.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle’” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
‘“motor vehicle dealer’” means any person or
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resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.

This section shall take effect 15 days after
the date of enactment.

SA 4171. Mr. MCcCONNELL submitted
an amendment intended to be proposed
to amendment SA 3776 proposed by Mr.
SPECTER (for himself, Mr. REED, Mr.
KAUFMAN, Mr. DURBIN, Mr. HARKIN, Mr.
LEAHY, Mr. LEVIN, Mr. MENENDEZ, Mr.
WHITEHOUSE, Mr. FRANKEN, Mr. FEIN-
GOLD, and Mr. MERKLEY) to the amend-
ment SA 3739 proposed by Mr. REID (for
Mr. DopD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail’’, to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

On page 1, line 3, of the amendment, strike
929D’ and all that follows through the end
of the amendment, and insert the following:
929D. AUTHORITY TO IMPOSE CIVIL PENALTIES

IN CEASE-AND-DESIST PRO-
CEEDINGS.

(a) UNDER THE SECURITIES ACT OF 1933.—
Section 8A of the Securities Act of 1933 (15
U.S.C. 77h-1) is amended by adding at the
end the following:

‘(g) AUTHORITY TO IMPOSE MONEY PEN-
ALTIES.—

‘(1) GROUNDS.—In any cease-and-desist
proceeding under subsection (a), the Com-
mission may impose a civil penalty on a per-
son, if the Commission finds, on the record,
after notice and opportunity for hearing,
that—

““(A) the person—

‘(i) is violating or has violated any provi-
sion of this title, or any rule or regulation
issued under this title; or

‘(i) is or was a cause of the violation of
any provision of this title, or any rule or reg-
ulation thereunder; and

‘(B) the imposition of the penalty is in the
public interest.

¢(2) MAXIMUM AMOUNT OF PENALTY.—

“(A) FIRST TIER.—The maximum amount of
a penalty for each act or omission described
in paragraph (1) shall be $7,500 for a natural
person or $75,000 for any other person.

‘(B) SECOND TIER.—Notwithstanding sub-
paragraph (A), if the act or omission de-
scribed in paragraph (1) involved fraud, de-
ceit, manipulation, or deliberate or reckless
disregard of a regulatory requirement, the
maximum amount of penalty for each act or
omission shall be $75,000 for a natural person
or $375,000 for any other person.

‘““(C) THIRD TIER.—Notwithstanding sub-
paragraphs (A) and (B), the maximum
amount of penalty for each act or omission
described in paragraph (1) shall be $150,000
for a natural person or $725,000 for any other
person, if—

‘‘(i) the act or omission involved fraud, de-
ceit, manipulation, or deliberate or reckless
disregard of a regulatory requirement; and

‘‘(ii) the act or omission directly or indi-
rectly resulted in—

“(I) substantial losses or created a signifi-
cant risk of substantial losses to other per-
sons; or

‘“(II) substantial pecuniary gain to the per-
son who committed the act or omission.
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‘“(3) EVIDENCE CONCERNING ABILITY TO
PAY.—In any proceeding in which the Com-
mission may impose a penalty under this
section, a respondent may present evidence
of the ability of the respondent to pay such
penalty. The Commission may, in its discre-
tion, consider such evidence in determining
whether such penalty is in the public inter-
est. Such evidence may relate to the extent
of the ability of the respondent to continue
in business and the collectability of a pen-
alty, taking into account any other claims of
the United States or third parties upon the
assets of the respondent and the amount of
the assets of the respondent.”.

(b) UNDER THE SECURITIES EXCHANGE ACT
OF 1934.—Section 21B(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78u-2(a)) is
amended—

(1) by striking the undesignated matter
immediately following paragraph (4);

(2) in the matter preceding paragraph (1),
by inserting after ‘‘opportunity for hearing,”
the following: ‘‘that such penalty is in the
public interest and’’;

(3) by redesignating paragraphs (1) through
(4) as subparagraphs (A) through (D), respec-
tively, and adjusting the subparagraph mar-
gins accordingly;

(4) by striking ‘“‘In any proceeding’ and in-
serting the following:

‘(1) IN GENERAL.—In any proceeding’’; and

(5) by adding at the end the following:

‘(2) CEASE-AND-DESIST PROCEEDINGS.—In
any proceeding instituted under section 21C
against any person, the Commission may im-
pose a civil penalty, if the Commission finds,
on the record after notice and opportunity
for hearing, that such person—

‘“(A) is violating or has violated any provi-
sion of this title, or any rule or regulation
issued under this title; or

“(B) is or was a cause of the violation of
any provision of this title, or any rule or reg-
ulation issued under this title.”.

(¢c) UNDER THE INVESTMENT COMPANY ACT
OF 1940.—Section 9(d)(1) of the Investment
Company Act of 1940 (15 U.S.C. 80a-9(d)(1)) is
amended—

(1) by striking the matter immediately fol-
lowing subparagraph (C);

(2) in the matter preceding subparagraph
(A), by inserting after ‘“‘opportunity for hear-
ing,” the following: ‘‘that such penalty is in
the public interest, and’’;

(3) by redesignating subparagraphs (A)
through (C) as clauses (i) through (iii), re-
spectively, and adjusting the clause margins
accordingly;

(4) by striking “‘In any proceeding’’ and in-
serting the following:

‘“(A) IN GENERAL.—In any proceeding’’; and

(5) by adding at the end the following:

‘“(B) CEASE-AND-DESIST PROCEEDINGS.—In
any proceeding instituted pursuant to sub-
section (f) against any person, the Commis-
sion may impose a civil penalty if the Com-
mission finds, on the record, after notice and
opportunity for hearing, that such person—

‘‘(i) is violating or has violated any provi-
sion of this title, or any rule or regulation
issued under this title; or

‘“(ii) is or was a cause of the violation of
any provision of this title, or any rule or reg-
ulation issued under this title.”.

(d) UNDER THE INVESTMENT ADVISERS ACT
OF 1940.—Section 203(i)(1) of the Investment
Advisers Act of 1940 (15 U.S.C. 80b-3(i)(1)) is
amended—

(1) by striking the undesignated matter
immediately following subparagraph (D);

(2) in the matter preceding subparagraph
(A), by inserting after ‘“‘opportunity for hear-
ing,” the following: ‘‘that such penalty is in
the public interest and’’;

(3) by redesignating subparagraphs (A)
through (D) as clauses (i) through (iv), re-
spectively, and adjusting the clause margins
accordingly;
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(4) by striking ‘‘In any proceeding’ and in-
serting the following:

‘““(A) IN GENERAL.—In any proceeding’’; and

(5) by adding at the end the following:

‘“(B) CEASE-AND-DESIST PROCEEDINGS.—In
any proceeding instituted pursuant to sub-
section (k) against any person, the Commis-
sion may impose a civil penalty if the Com-
mission finds, on the record, after notice and
opportunity for hearing, that such person—

‘(i) is violating or has violated any provi-
sion of this title, or any rule or regulation
issued under this title; or

‘“(ii) is or was a cause of the violation of
any provision of this title, or any rule or reg-
ulation issued under this title.”.

(e) TREBLED PENALTIES IN SEC ACTIONS
AGAINST AIDERS AND ABETTORS.—Section
20(e) of the Securities Exchange Act of 1934
(15 U.S.C. 78t(e)) is amended by adding at the
end the following: ‘“The maximum monetary
sanction that otherwise would be permissible
in an action brought pursuant to the Com-
mission’s authority under this subsection
shall be trebled if the Commission finds on
the record that the party on which the pen-
alty is to be imposed is not subject to any
private action under the securities laws for
the conduct that is the subject of the ac-
tion.”.

SA 4172. Mr. DODD proposed an
amendment to the bill H.R. 4173, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; as fol-
lows:

Amend the title so as to read:

‘A Dbill to promote the financial stability
of the United States by improving account-
ability and transparency in the financial sys-
tem, to end ‘‘too big to fail’’, to protect the
American taxpayer by ending bailouts, to
protect consumers from abusive financial
services practices, and for other purposes.”

———

NOTICE OF HEARING
COMMITTEE ON RULES AND ADMINISTRATION
Mr. SCHUMER. Mr. President, I wish

to announce that the Committee on
Rules and Administration will meet on
Tuesday, May 25, 2010, at 10 a.m. to
hear testimony on the nomination of
William J. Boarman, of Maryland, to
be the Public Printer.

For further information regarding
this hearing, please contact Lynden
Armstrong at the Rules and Adminis-
tration Committee on (202) 224-6325.

———

AUTHORITY FOR COMMITTEES TO
MEET
COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS
Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs, be authorized to meet
during the session of the Senate on
May 20, 2010, at 9:30 a.m., to conduct a
hearing entitled ‘“Examining the
Causes and Lessons of the May 6th
market plunge.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION
Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the Com-

S4103

mittee on Commerce, Science, and
Transportation be authorized to meet
during the session of the Senate on
May 20, 2010, at 2:30 p.m. in room 253 of
the Russell Senate Office Building.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENERGY AND NATURAL
RESOURCES
Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate to conduct a
hearing on May 20, 2010, at 9:30 a.m., in
room SD-366 of the Dirksen Senate Of-
fice Building.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENVIRONMENT AND PUBLIC
WORKS
Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Environment and Public
Works be authorized to meet during
the session of the Senate on May 20,
2010, at 9:30 a.m. in room 406 of the
Dirksen Office Building.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FINANCE
Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Finance be authorized to
meet during the session of the Senate
on May 20, 2010, at 2:30 p.m., in room
215 of the Dirksen Senate Office Build-
ing, to conduct a hearing entitled
““Clean  Technology Manufacturing
Competitiveness: The Role of Tax In-
centives.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on May 20, 2010, at 9:15 a.m., to
conduct a hearing entitled “NATO: Re-
port of the Group of Experts.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON THE JUDICIARY
Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the Com-
mittee on the Judiciary be authorized
to meet during the session of the Sen-
ate, on May 20, 2010, at 10 a.m., in SD-
226 of the Dirksen Senate Office Build-
ing, to conduct an executive business
meeting.
The PRESIDING OFFICER. Without
objection, it is so ordered.
AD HOC SUBCOMMITTEE ON CONTRACTING
OVERSIGHT
Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the Ad Hoc
Subcommittee on Contracting Over-
sight of the Committee on Homeland
Security and Governmental Affairs be
authorized to meet during the session
of the Senate on May 20, 2010, at 10:30
a.m., to conduct a hearing entitled,
“Counternarcotics Contracts in Latin
America.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
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SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT
MANAGEMENT, THE FEDERAL WORKFORCE,
AND THE DISTRICT OF COLUMBIA
Mrs. SHAHEEN. Mr. President, I ask

unanimous consent that the Com-

mittee on Homeland Security and Gov-
ernmental Affairs’ Subcommittee on

Oversight of Government Management,

the Federal Workforce, and the Dis-

trict of Columbia be authorized to
meet during the session of the Senate
on May 20, 2010, at 2:30 p.m., to conduct

a hearing entitled ‘‘Balancing Act: Ef-

forts to Right-Size the Federal Em-

ployee-to-Contractor Mix.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
PRIVILEGES OF THE FLOOR

Mr. DODD. Mr. President, I ask unan-
imous consent that a committee in-
tern, Robert Courtney, be granted the
privilege of the floor for the duration
of today’s session.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. UDALL of Colorado. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

UNANIMOUS-CONSENT
AGREEMENT—H.R. 4173

Mr. UDALL of Colorado. Mr. Presi-
dent, I ask unanimous consent that the
order with respect to H.R. 4173 and the
motions to instruct be modified to pro-
vide that the Senate consider the mo-
tions beginning at 4:45 p.m., Monday,
May 24, and that the Senate proceed to
vote on the motions after the use or
yielding back of all time available for
debate with respect to both motions,
and that the other provisions of the
previous order remain in effect.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———————

INTERNATIONAL ORGANIZATIONS
IMMUNITIES ACT EXTENSIONS

Mr. UDALL of Colorado. Mr. Presi-
dent, I ask unanimous consent that the
Senate proceed to the immediate con-
sideration of H.R. 5139, which was re-
ceived from the House and is at the
desk.

The PRESIDING OFFICER. The
clerk will state the bill by title.

The assistant legislative clerk read
as follows:

A Dbill (H.R. 5139) to provide for the Inter-
national Organizations Immunities Act to be
extended to the Office of the High Represent-
ative in Bosnia and Herzegovina and the
International Civilian Office in Kosovo.

There being no objection, the Senate
proceeded to consider the bill.

Mr. UDALL of Colorado. Mr. Presi-
dent, I ask unanimous consent that the
bill be read the third time and passed,
the motion to reconsider be laid upon
the table, with no intervening action
or debate, and that any statements re-
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lated to the bill be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 5139) was ordered to a
third reading, was read the third time,
and passed.

———————

DECLARATION OF CONSCIENCE
DAY

Mr. UDALL of Colorado. Mr. Presi-
dent, I ask unanimous consent that the
Senate proceed to the consideration of
S. Res. 536, which was submitted ear-
lier today.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 536) designating June
1, 2010, as ‘‘Declaration of Conscience Day”’
in commemoration of the 60th anniversary of
the landmark ‘‘Declaration of Conscience”
speech delivered by Senator Margaret Chase
Smith on the floor of the United States Sen-
ate.

There being no objection, the Senate
proceeded to consider the resolution.

Ms. SNOWE. Mr. President, unwaver-
ing in principle and hewing always to
her Maine roots and hallmark inde-
pendence, Margaret Chase Smith exem-
plified the finest qualities of our great
state of Maine which she represented
with the highest distinction in the U.S.
House of Representatives and the U.S.
Senate. A true American political icon
and esteemed stateswoman, she was
and remains the embodiment of
Maine’s motto, Dirigo or ‘I Lead.” And
lead she did.

As I said 10 years ago, on the 50th an-
niversary of her groundbreaking re-
marks, in order to lead, one must first
be able to follow—follow one’s con-
science, follow one’s own ideals, and
follow what you know in your heart to
be right. In taking the path less trav-
elled, Senator Smith became a truly
distinguished leader, not just of her
time, but for all time, and delivered
what we remember as her signature
contribution to America and the very
freedoms we cherish.

Indeed, on this momentous occasion,
we pay tribute to a political giant and
legend, who rose from the most humble
of beginnings to the highest corridors
of power—the heights of which she
never sought for personal gain, but
rather in order to serve the state she
loved and the Nation she revered. And
we honor her uncommon courage in
confronting a scourge no other Senator
sought to challenge, which she dem-
onstrated without equivocation on
June 1, 1950.

During a time enveloped by a cru-
cible of hatred and fear, it was Senator
Margaret Chase Smith who became the
first U.S. Senator to speak the words
that much of America had been think-
ing to itself back in the dark spring of
1950—as Senator Joseph McCarthy
made sensational and unsubstantiated
charges that, through blatant oppor-
tunism, had turned him into a national
celebrity.

The
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But while her colleagues hid behind
their silence, with her famous ‘‘Dec-
laration of Conscience” speech, Mar-
garet Chase Smith articulated the
truth and, in so doing, courageously
challenged a giant of demagoguery.
Senator Smith stood and bravely de-
fended what she termed ‘‘some of the
basic principles of Americanism.” She
managed to accomplish in 15 minutes
what 94 of her colleagues had not dared
to do, prompting American financier
and presidential adviser, Bernard Ba-
ruch, to say that, ‘“had a man made
that speech, he would have become the
next President of the United States.”

Margaret Chase Smith was a teacher,
a telephone operator, a newspaper
woman, an office manager, a secretary,
a wife, a Congresswoman, and a U.S.
Senator. She was a visionary of endless
“firsts” the first woman to be
elected to both Houses of Congress . . .
the first woman to be nominated for
President by a major party ... even
the first woman to break the sound
barrier in an F-100F Super Sabre Air
Force jet.

But because of her bravery—both in
politics and in life itself—she inspired
millions of young girls, and became a
role model for countless more women
across America who never before
thought they could aspire to any kind
of public office. She certainly paved
the way for Senator COLLINS and me—
after all, who could have predicted
that, one day, Maine would make his-
tory Dby electing two Republican
women to serve concurrently in the
U.S. Senate. That is why, as direct
beneficiaries of Senator Smith’s
groundbreaking public service in the
U.S. Congress, it is a tremendous privi-
lege to introduce this resolution.

In the end, the measure of Senator
Smith’s life is in the standard of lead-
ership established by her resonating
words and powerful actions. We cannot
begin to overstate the legacy she has
bequeathed to us, the hallmark of
which was her Declaration of Con-
science speech. In the words of the an-
cient Greek, Aeschylus, she ‘‘was not
to seem, but to be, the best.” Simply
put, she was and she will always be!
Her example will forever illuminate
this chamber and light our way.

Mr. President, I ask unanimous con-
sent that Margaret Chase Smith’s
“Declaration of Conscience’ speech be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MARGARET CHASE SMITH
DECLARATION OF CONSCIENCE
June 1, 1950
(In the Senate)

Mr. President, I would like to speak briefly
and simply about a serious national condi-
tion. It is a national feeling of fear and frus-
tration that could result in national suicide
and the end of everything that we Americans
hold dear. It is a condition that comes from
the lack of effective leadership either in the
legislative branch or the executive branch of
our government.
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That leadership is so lacking that serious
and responsible proposals are being made
that national advisory commissions be ap-
pointed to provide such critically needed
leadership.

I speak as briefly as possible because too
much harm has already been done with irre-
sponsible words of bitterness and selfish po-
litical opportunism. I speak as simply as pos-
sible because the issue is too great to be ob-
scured by eloquence. I speak simply and
briefly in the hope that my words will be
taken to heart.

Mr. President, I speak as a Republican. I
speak as a woman. I speak as a United States
senator. I speak as an American.

A FORUM OF HATE AND CHARACTER
ASSASSINATION

The United States Senate has long enjoyed
worldwide respect as the greatest delibera-
tive body in the world. But recently that de-
liberative character has too often been de-
based to the level of a forum of hate and
character assassination sheltered by the
shield of congressional immunity.

It is ironical that we senators can in de-
bate in the Senate, directly or indirectly, by
any form of words, impute to any American
who is not a senator any conduct or motive
unworthy or unbecoming an American—and
without that non-senator American having
any legal redress against us—yet if we say
the same thing in the Senate about our col-
leagues we can be stopped on the grounds of
being out of order.

It is strange that we can verbally attack
anyone else without restraint and with full
protection, and yet we hold ourselves above
the same type of criticism here on the Sen-
ate floor. Surely the United States Senate is
big enough to take self-criticism and self-ap-
praisal. Surely we should be able to take the
same kind of character attacks that we
‘‘dish out” to outsiders.

I think that it is high time for the United
States Senate and its members to do some
real soul searching and to weigh our con-
sciences as to the manner in which we are
performing our duty to the people of Amer-
ica and the manner in which we are using or
abusing our individual powers and privileges.

I think that it is high time that we remem-
bered that we have sworn to uphold and de-
fend the Constitution. I think that it is high
time that we remembered that the Constitu-
tion, as amended, speaks not only of the
freedom of speech but also of trial by jury in-
stead of trial by accusation.

Whether it be a criminal prosecution in
court or a character prosecution in the Sen-
ate, there is little practical distinction when
the life of a person has been ruined.

THE BASIC PRINCIPLES OF AMERICANISM

Those of us who shout the loudest about
Americanism in making character assassina-
tions are all too frequently those who, by our
own words and acts, ignore some of the basic
principles of Americanism—

The right to criticize.

The right to hold unpopular beliefs.

The right to protest.

The right of independent thought.

The exercise of these rights should not cost
one single American citizen his reputation or
his right to a livelihood nor should he be in
danger of losing his reputation or livelihood
merely because he happens to know someone
who holds unpopular beliefs. Who of us does
not? Otherwise none of us could call our
souls our own. Otherwise thought control
would have set in.

The American people are sick and tired of
being afraid to speak their minds lest they
be politically smeared as ‘‘Communists’ or
“Fascists’ by their opponents. Freedom of
speech is not what it used to be in America.
It has been so abused by some that it is not
exercised by others.
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The American people are sick and tired of
seeing innocent people smeared and guilty
people whitewashed. But there have been
enough proved cases, such as the Amerasia
case, the Hiss case, the Coplon case, the Gold
case, to cause nationwide distrust and strong
suspicion that there may be something to
the unproved, sensational accusations.

A CHALLENGE TO THE REPUBLICAN PARTY

As a Republican, I say to my colleagues on
this side of the aisle that the Republican
party faces a challenge today that is not un-
like the challenge which it faced back in
Lincoln’s day. The Republican party so suc-
cessfully met that challenge that it emerged
from the Civil War as the champion of a
united nation—in addition to being a party
which unrelentingly fought loose spending
and loose programs.

Today our country is being psychologically
divided by the confusion and the suspicions
that are bred in the United States Senate to
spread like cancerous tentacles of ‘‘know
nothing, suspect everything” attitudes.
Today we have a Democratic administration
which has developed a mania for loose spend-
ing and loose programs. History is repeating
itself—and the Republican party again has
the opportunity to emerge as the champion
of unity and prudence. The record of the
present Democratic administration has pro-
vided us with sufficient campaign issues
without the necessity of resorting to polit-
ical smears. America is rapidly losing its po-
sition as leader of the world simply because
the Democratic administration has pitifully
failed to provide effective leadership.

The Democratic administration has com-
pletely confused the American people by its
daily contradictory grave warnings and opti-
mistic assurances, which show the people
that our Democratic administration has no
idea of where it is going.

The Democratic administration has great-
1y lost the confidence of the American people
by its complacency to the threat of com-
munism here at home and the leak of vital
secrets to Russia through key officials of the
Democratic administration. There are
enough proved cases to make this point
without diluting our criticism with unproved
charges.

Surely these are sufficient reasons to make
it clear to the American people that it is
time for a change and that a Republican vic-
tory is necessary to the security of the coun-
try. Surely it is clear that this nation will
continue to suffer so long as it is governed
by the present ineffective Democratic ad-
ministration.

‘““THE FOUR HORSEMEN OF CALUMNY”’

Yet to displace it with a Republican re-
gime embracing a philosophy that lacks po-
litical integrity or intellectual honesty
would prove equally disastrous to the nation.
The nation sorely needs a Republican vic-
tory. But I do not want to see the Republican
party ride to political victory on the Four
Horsemen of Calumny—Fear, Ignorance, Big-
otry, and Smear.

I doubt if the Republican party could do so,
simply because I do not believe the Amer-
ican people will uphold any political party
that puts political exploitation above na-
tional interest. Surely we Republicans are
not that desperate for victory.

I do not want to see the Republican party
win that way. While it might be a fleeting
victory for the Republican party, it would be
a more lasting defeat for the American peo-
ple. Surely it would ultimately be suicide for
the Republican party and the two-party sys-
tem that has protected our American lib-
erties from the dictatorship of a one-party
system.

As members of the minority party, we do
not have the primary authority to formulate
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the policy of our government. But we do
have the responsibility of rendering con-
structive criticism, of clarifying issues, of
allaying fears by acting as responsible citi-
Zens.

As a woman, I wonder how the mothers,
wives, sisters, and daughters feel about the
way in which members of their families have
been politically mangled in Senate debate—
and I use the word ‘‘debate’ advisedly.

‘‘IRRESPONSIBLE SENSATIONALISM’’

As a United States senator, I am not proud
of the way in which the Senate has been
made a publicity platform for irresponsible
sensationalism. I am not proud of the reck-
less abandon in which unproved charges have
been hurled from this side of the aisle. I am
not proud of the obviously staged, undigni-
fied countercharges which have been at-
tempted in retaliation from the other side of
the aisle.

I do not like the way the Senate has been
made a rendezvous for vilification, for selfish
political gain at the sacrifice of individual
reputations and national unity. I am not
proud of the way we smear outsiders from
the floor of the Senate and hide behind the
cloak of congressional immunity and still
place ourselves beyond criticism on the floor
of the Senate.

As an American, I am shocked at the way
Republicans and Democrats alike are play-
ing directly into the Communist design of
‘“‘confuse, divide, and conquer.”” As an Amer-
ican, I do not want a Democratic administra-
tion ‘‘whitewash’ or ‘‘coverup’” any more
than I want a Republican smear or witch
hunt.

As an American, I condemn a Republican
Fascist just as much as I condemn a Demo-
crat Communist. I condemn a Democrat Fas-
cist just as much as I condemn a Republican
Communist. They are equally dangerous to
you and me and to our country. As an Amer-
ican, I want to see our nation recapture the
strength and unity it once had when we
fought the enemy instead of ourselves.

It is with these thoughts that I have draft-
ed what I call a Declaration of Conscience. I
am gratified that the senator from New
Hampshire [Mr. TOBEY], the senator from
Vermont [Mr. AIKEN], the senator from Or-
egon [Mr. MORSE], the senator from New
York [Mr. IVES], the senator from Min-
nesota [Mr. THYE], and the senator from
New Jersey [Mr. HENDRICKSON] have con-
curred in that declaration and have author-
ized me to announce their concurrence.

The declaration reads as follows:

Statement of Seven Republican Senators

1. We are Republicans. But we are Ameri-
cans first. It is as Americans that we express
our concern with the growing confusion that
threatens the security and stability of our
country. Democrats and Republicans alike
have contributed to that confusion.

2. The Democratic administration has ini-
tially created the confusion by its lack of ef-
fective leadership, by its contradictory grave
warnings and optimistic assurances, by its
complacency to the threat of communism
here at home, by its oversensitiveness to
rightful criticism, by its petty bitterness
against its critics.

3. Certain elements of the Republican
party have materially added to this confu-
sion in the hopes of riding the Republican
party to victory through the selfish political
exploitation of fear, bigotry, ignorance, and
intolerance. There are enough mistakes of
the Democrats for Republicans to criticize
constructively without resorting to political
smears.

4. To this extent, Democrats and Repub-
licans alike have unwittingly, but undeni-
ably, played directly into the Communist de-
sign of ‘‘confuse, divide, and conquer.”’
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5. It is high time that we stopped thinking
politically as Republicans and Democrats
about elections and started thinking patri-
otically as Americans about national secu-
rity based on individual freedom. It is high
time that we all stopped being tools and vic-
tims of totalitarian techniques—techniques
that, if continued here unchecked, will sure-
ly end what we have come to cherish as the
American way of life.

MARGARET CHASE SMITH,
Maine.

CHARLES W. TOBEY,
New Hampshire.

GEORGE D. AIKEN,
Vermont.

WAYNE L. MORSE,
Oregon.

IRVING M. IVES,
New York.

EDWARD J. THYE,
Minnesota.

ROBERT C. HENDRICKSON,
New Jersey.

Mr. UDALL of Colorado. Mr. Presi-
dent, I ask unanimous consent that the
resolution be agreed to, the preamble
be agreed to, and the motions to recon-
sider be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 536

Whereas on June 1, 1950, Senator Margaret
Chase Smith of the State of Maine, in her
first major speech on the floor of the Senate,
delivered a courageous and heroic speech re-
sponding to the contemptible actions and
words of Senator Joseph McCarthy from the
State of Wisconsin;

Whereas in 15 minutes, Senator Smith ac-
complished a task that 94 of her male col-
leagues did not dare to attempt;

Whereas Senator Smith had the will and
integrity to speak out vigorously when si-
lence was a safer course;

Whereas through the power of her iconic
words, Senator Smith challenged a giant of
demagoguery, prompting financier and presi-
dential advisor, Bernard Baruch, to say that
“had a man made that speech, he would have
become the next President of the United
States’’;

Whereas Senator Smith, because of her
bravery both in politics and in life, inspired
millions of young girls, and became a role
model for countless more women across the
United States, who had never before thought
that women could aspire to any kind of pub-
lic office;

Whereas Senator Smith was a legendary
and undeniable force of civic good and polit-
ical courage, whose bravery, civility, com-
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passion, and integrity are woven indelibly
into the fabric of the greatness of the United
States;

Whereas Senator Smith was a much-be-
loved and universally admired daughter of
the State of Maine and forever the pride of
Skowhegan, Maine, her birthplace and home;

Whereas Senator Smith was a teacher,
telephone operator, newspaper woman, office

manager, secretary, wife, Congresswoman,
and Senator;
Whereas Senator Smith was the first

woman to be elected to both Houses of Con-
gress; and

Whereas Senator Smith was—

(1) a timeless leader for the State of Maine
and the United States;

(2) a friend to freedom and the public trust;

(3) a fearless defender of democracy and
the bedrock principles of democracy; and

(4) above all else, a Stateswoman and pub-
lic servant who belongs not just to the State
of Maine and the United States, but to the
ages: Now, therefore, be it

Resolved, That the Senate—

(1) designates June 1, 2010, as ‘‘Declaration
of Conscience Day’’;

(2) recognizes the 60th anniversary of the
landmark ‘‘Declaration of Conscience”
speech delivered by Senator Margaret Chase
Smith;

(3) honors the heroism of the immortal
words and actions of Senator Smith; and

(4) pays tribute to the integrity and cour-
age of Senator Smith, which reverberates to
this day.

—————

ACTION ON H.R. 3951 VITIATED

Mr. UDALL of Colorado. Mr. Presi-
dent, I ask unanimous consent that ac-
tion with respect to the reporting of
H.R. 3951 be vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
APPOINTMENT
The PRESIDING OFFICER. The
Chair, on behalf of the Republican

leader, pursuant to provisions of Public
Law 110-343, appoints the following in-
dividual as a member of the Congres-
sional Oversight Panel: Mr. Kenneth R.
Troske of Kentucky, vice Mr. Paul At-
kins of Virginia.

———

ORDERS FOR MONDAY, MAY 24,
2010

Mr. UDALL of Colorado. Mr. Presi-
dent, I ask unanimous consent that
when the Senate completes its business
today, it adjourn until 2 p.m. on Mon-
day, May 24; that following the prayer
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and pledge, the Journal of proceedings
be approved to date, the morning hour
be deemed expired, the time for the two
leaders be reserved for their use later
in the day, and there then be a period
for the transaction of morning business
until 3 p.m., with Senators permitted
to speak therein for up to 10 minutes
each; that at 3 p.m., the Senate proceed
to the consideration of H.R. 4899, the
emergency supplemental appropria-
tions bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

PROGRAM

Mr. UDALL of Colorado. Mr. Presi-
dent, Senators should expect two roll-
call votes beginning at approximately
5:30 p.m. Those votes will be in relation
to the Brownback and Hutchison mo-
tions to instruct conferees with respect
to H.R. 4173, the Wall Street reform
legislation.

———

ADJOURNMENT UNTIL MONDAY,
MAY 24, 2010, AT 2 P.M.

Mr. UDALL of Colorado. Mr. Presi-
dent, if there is no further business to
come before the Senate, I ask unani-
mous consent that it adjourn under the
previous order.

There being no objection, the Senate,
at 9:12 p.m., adjourned until Monday,
May 24, 2010, at 2 p.m.

———

NOMINATIONS

Executive nominations received by
the Senate:

THE JUDICIARY

SUSAN L. CARNEY, OF CONNECTICUT, TO BE UNITED
STATES CIRCUIT JUDGE FOR THE SECOND CIRCUIT, VICE
BARRINGTON D. PARKER, RETIRED.

ANTHONY J. BATTAGLIA, OF CALIFORNIA, TO BE
UNITED STATES DISTRICT JUDGE FOR THE SOUTHERN
DISTRICT OF CALIFORNIA, VICE M. JAMES LORENZ, RE-
TIRED.

EDWARD J. DAVILA, OF CALIFORNIA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE NORTHERN DISTRICT
OF CALIFORNIA, VICE MARILYN HALL PATEL, RETIRED.

ROBERT LEON WILKINS, OF THE DISTRICT OF COLUM-
BIA, TO BE UNITED STATES DISTRICT JUDGE FOR THE
DISTRICT OF COLUMBIA, VICE JAMES ROBERTSON, RE-
TIRED.

DEPARTMENT OF JUSTICE

DAVID J. HICKTON, OF PENNSYLVANIA, TO BE UNITED
STATES ATTORNEY FOR THE WESTERN DISTRICT OF
PENNSYLVANIA FOR THE TERM OF FOUR YEARS, VICE
MARY BETH BUCHANAN, TERM EXPIRED.

WILLIAM C. KILLIAN, OF TENNESSEE, TO BE UNITED
STATES ATTORNEY FOR THE EASTERN DISTRICT OF
TENNESSEE FOR THE TERM OF FOUR YEARS, VICE
JAMES RUSSELL DEDRICK.
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