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both sides, one from Senator DURBIN
and the other from Senator LEAHY.

The clerk will report.

The legislative clerk read as follows:

Senator Durbin’s question to both sides:
What is the standard of proof for the movant
or petitioner in impeachment proceedings
such as the extant case?

The PRESIDENT pro tempore.
you wish to respond, Mr. Turley?

Mr. TURLEY. Senator DURBIN, the
standard which we will be addressing
when we get to the merits of the case
has been subject to considerable histor-
ical debate. I will give what I believe is
the weight of that historical record.

It is true that the Constitution does
not enunciate a specific standard in
terms of a burden of proof. We do not
agree with the House that they refer to
high crimes and misdemeanors as a
standard. That is not a standard of
proof; that is the definition of a remov-
able offense. There is a difference.

So what we would suggest is that the
Senate can look at a known standard,
such as beyond a reasonable doubt. Be-
yond a reasonable doubt, of course, is
the standard for a criminal case. The
Constitution is written in criminal
terms of high crimes and mis-
demeanors. That is one of the reasons
why historically you have had these ar-
ticles crafted closely to the Criminal
Code. In fact, many impeachments ac-
tually took directly from a prior in-
dictment and made the indictable
counts the Articles of Impeachment.

The House has argued that standard
is not necessary and too high. Well, we
would submit to you—and we will cer-
tainly argue this when we get to the
merits—that in the House recently,
when they held a Member up for cen-
sure, they had a clear and convincing
standard, that you must at least be
satisfied with clear and convincing evi-
dence. In my view, as an academic, it
must be somewhere between clear and
convincing and beyond a reasonable
doubt.

What is more clear, Senator, is what
it is not; that is, if you read the im-
peachment clauses, the clear message
is that you can’t just take facts that
are in equipoise—allegations supported
by one witness and denied by another—
and just choose between them; that the
facts have to, in your mind, go beyond
a simple disagreement and be estab-
lished, in our view, at a minimum by
clear and convincing evidence.

The PRESIDENT pro tempore. Rep-
resentative SCHIFF.

Mr. Manager SCHIFF. Mr. President,
Senators, the Senate has considered
and rejected the adoption of any par-
ticular standard, such as beyond a rea-
sonable doubt. What the Senate has de-
termined in the past in these cases is
that, essentially, each Senator must
decide for themselves, are they suffi-
ciently satisfied that the House has
met its burden of proof, are they con-
vinced of the truthfulness of the allega-
tions and that they rise to a level of
high crimes and misdemeanors.

It is a decision where—and we can
get into precise language the Senate
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has used in the past, but the Presiding
Officer has instructed each Senator to
look to their own conscience, to look
to their own conviction, to be assured
they believe that the judge in this case
has committed the acts the House has
alleged. So it is an individual deter-
mination, and the Senate has always
rejected adopting a specific Criminal
Code-based standard, such as beyond a
reasonable doubt or a civil standard of
convincing or clear and convincing
proof because it is an individual Sen-
ator’s decision.

It also reflects the fact that, as the
Framers articulated, this is a political
process—not political in the partisan
sense but political in that it is not a
criminal process. It is not going to de-
prive someone of their liberty. What it
is designed to do is to protect the insti-
tution.

So I think the question for each Sen-
ator is, Has the House sufficiently
proved the case that, in the view of
each Senator, to protect the institu-
tion, there must be a removal from of-
fice? So it is an individual determina-
tion.

The PRESIDENT
Thank you very much.

And now will the clerk read the ques-
tion from Senator LEAHY.

The assistant legislative clerk read
as follows:

Senator Leahy’s question to both sides:
The Senate Judiciary Committee requires a
sworn statement as part of a detailed ques-
tionnaire by a nominee. Until this question-
naire is filed, neither the Judiciary Com-
mittee nor the Senate votes to advise and
consent to the nomination. Would not per-
jury on that questionnaire during the con-
firmation process be an impeachable offense?

The PRESIDENT pro tempore. Pro-
fessor Turley.

Mr. TURLEY. Thank you, Mr. Presi-
dent. Thank you, Senator LEAHY.

In my view, yes, that is if you com-
mit perjury in the course of confirma-
tion, that would be basis for removal.
In fact, I believe Mr. SCHIFF made ref-
erence to perjurious statements by
Judge Porteous. We will be addressing
that because that is not charged.

What would have to be done is the
House would have to accuse someone of
perjury as in the Hastings case and
have perjurious statements, and then I
could stand here and tell you why
there is no intent to commit perjury or
why the statements were, in fact, true.

While Mr. SCHIFF referred to perjury,
once again, perjury is not one of the
Articles of Impeachment. And what I
would caution—even though it can be,
I would again caution this should not
be an ad hoc process by which you can
graft on actual criminal claims by im-
plying them in language issued by the
House.

The PRESIDENT pro tempore. Con-
gressman SCHIFF.

Mr. Manager SCHIFF. Thank you,
Mr. President, Senators. This essen-
tially is what article IV is about which
charges Judge Porteous with making
false statements to the FBI and to the
Senate during his confirmation proc-
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ess, and the answer is yes, absolutely.
But I think what is very telling here is
that counsel has conceded that, yes, if
someone perjures themselves in the
confirmation process they can and
should be impeached but by definition
that is conduct which has occurred
prior to their assumption of Federal of-
fice. If someone can never be im-
peached on the basis of prior conduct,
his answer should have been no, but
plainly counsel recognizes there are
circumstances where impeachment is
not only appropriate but inevitable and
essential. And where someone lies to
get the very office that they are con-
firmed to, to deprive him of that office,
to deprive him of the ill-gotten gain of
that deception I think is not only con-
stitutional but essential to uphold the
office as well as to uphold the con-
firmation process itself.

The PRESIDENT pro tempore.
Thank you very much. That concludes
the argument on the motions.

———

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, the Senate will pro-
ceed to legislative session for a period
of morning business with the Senator
from Florida, Mr. LEMIEUX, recognized
to speak therein for up to 15 minutes.

Senator LEMIEUX.

The PRESIDING OFFICER (Mrs.
HAGAN). The Senator from Tennessee.

Mr. CORKER. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEMIEUX. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

FAREWELL TO THE SENATE

Mr. LEMIEUX. Madam President, I
rise to pay tribute to the body with
which I have had the privilege of serv-
ing for the past 15 months. Being a U.S.
Senator, representing 18% million Flo-
ridians, has been the privilege of my
lifetime, and now that privilege is com-
ing to an end. As I stand on the floor of
the Senate to address my colleagues
this one last time, I am both humbled
and grateful, humbled by this tremen-
dous institution, by its work, and by
the statesmen I have had the oppor-
tunity to serve with, who I knew only
from afar but now am grateful that I
can call those same men and women
my colleagues.

No endeavor worth doing is done
alone. And my time here is no excep-
tion. In the past 16 months, I have
asked the folks who worked with me to
try to get 6 years of service out of that
time, and they have worked tirelessly
to achieve that goal.
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